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PETITION FOR A WRIT OF CERTIORARI

Pursuant to Rule 44.2, Angelo Gigliotti and Gre-
gorio Gigliotti respectfully petition for rehearing of the
Court’s October 12, 2021, order denying certiorari in
this case.

<&

GROUNDS FOR REHEARING

The original Petition for a Writ of Certiorari pre-
sented the related and important questions of whether
the Fourth Amendment is violated when foreign law
enforcement officials engage in wiretapping at the
behest of United States officials pursuant to a joint in-
vestigation, in order to further the United States crim-
inal investigation, and whether, in reviewing whether
foreign wiretapping violated the Fourth Amendment,
courts should apply the “joint venture” doctrine used
by most federal circuits, or the less protective “virtual
agent” standard used by the Second Circuit. This ques-
tion is of critical importance with respect to the ever-
expanding cooperation between United States and
foreign law enforcement.

Rule 44.2 authorizes petitions for rehearing from
the denial of certiorari under the following circum-
stances: (1) if a petition can demonstrate “intervening
circumstances of a substantial or controlling effect”; or
(2) if a petitioner raises “other substantial grounds not
previously presented.” Id. Here, Petitioners draw the
Court’s attention to the failures on the part of either
the district court or the Second Circuit to remand the
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case to allow for additional translation of Italian lan-
guage documents pertaining directly to the central fac-
tual and legal issue, most notably the decision of an
Italian appellate court vacating the convictions of the
defendants in a companion case to this one, and tran-
scripts of the trial in that Italian case. This substantial
and significant ground was raised in the courts below,
but was not previously presented in this Court due
solely to space limitations in the Petition for a Writ of
Certiorari. Petitioners submit that this information
augments the previously filed Petition and highlights
the need to address the question of whether United
States law enforcement should be able to circumvent
the Constitution by relying on a joint investigation in-
volving foreign law enforcement.

This Court Should Grant Rehearing To
Clarify The Correct Standard For Review-
ing Whether The Fourth Amendment Is Vi-
olated When Foreign Wiretapping Is Used
As Part Of A Joint Investigation With The
United States, In Light Of Grounds Not Pre-
viously Presented.

Although the initial Petition for Certiorari was
limited by space constraints to making only a brief
mention of the criminal prosecution in Italy that arose
from the same joint investigation between Italian and
United States authorities, it is important to alert the
Court that, at the time the district court denied Peti-
tioners’ motion to vacate by order of May 15, 2019, the
Court of Appeals in Reggio, Calabria, had issued a
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summary order several weeks earlier, in which it va-
cated the convictions of the defendants in that case.!
Although the principal basis for the reversal of the con-
victions was based on a jurisdictional defect, the Ital-
ian appellate court’s subsequent 28-page opinion also
discussed the genesis of the investigation. (In re Crim-
inal Proceedings against Berlingeri, et al., La Corte di
Appello di Reggio Calabria, Sezione Penale, No. 469/19
(June 3, 2019)) At the time the Italian court issued a
summary order reversing the convictions, it indicated
that a detailed opinion would follow in 30-60 days. Pe-
titioners alerted the district court of this development
and asked the court to delay any decision on the mo-
tion to vacate until the full opinion issued, but the dis-
trict court declined to do so. The information from the
Italian trial was, of course, critical to the central issue
raised in this Petition with respect to whether the
joint United States-Italian investigation violated the
Fourth Amendment, and whether that question should
be answered by applying the “joint venture” standard
or the “virtual agent” standard.

Despite the importance of this Italian language in-
formation—which contained the most comprehensive,
albeit untranslated, information regarding the inter-
actions between United States and Italian law enforce-
ment at the commencement of the joint investigation—
the district court declined to consider it. Instead, by
Order of May 6, 2019, the district court instructed

! Both Petitioners were named as defendants in the Italian
prosecution, although neither of them was ever brought to Italy
to face the charges. (Second Circuit Brief at 16-17)
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Angelo Gigliotti “not to submit additional Italian court
documents without first seeking leave of court and
providing a basis as to why any additional documenta-
tion is different, rather than cumulative, from [sic] has
already been submitted.” (Second Circuit Appendix at
25) At that time, while the motion to vacate was pend-
ing in the district court, Angelo Gigliotti had provided
the district court with a supplemental disc containing
the Italian language transcripts of Italian Nation Po-
lice Inspector Muroni’s trial testimony—which had
only recently been obtained—and a separate document
containing selected translations from the first day of
Inspector Muroni’s testimony, in which he described
the start of the Italian investigation. (Second Circuit
Appendix at 272)

The disc contained lengthy discussion on cross-ex-
amination of the technical and legal aspects of the
monitoring of calls originating in both Italy and the
United States, some of which suggests that there had
been interceptions on American phones even prior to
the issuance of the Italian wiretap authorization in
April, 2014, as well as more detailed cross-examination
of Muroni in which he talks about his interactions with
American investigators. (Second Circuit Brief at 48).
Had the district court properly ordered a hearing at
that point, this information would likely have been an
important subject, and Petitioners submit it would
have compelled the district court to recognize the cen-
tral role of the United States investigators in initiating
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the Italian wiretap that formed the basis of the United
States prosecution.

Although the Second Circuit briefly mentioned
that “[w]hile Angelo argues that the district court over-
looked testimony provided by Inspector Giampietro
Muroni, that testimony does not call into question
the independent nature of the Italian law enforce-
ment effort” (Summary Order at 9), the Second Circuit
evidently failed to take into account Petitioners’ argu-
ment that they were prevented from making a com-
plete record due to the inability to translate much of
the Italian language documents. See United States v.
Djibo, 730 Fed. Appx. 52, 56 (2d Cir. 2018) (emphasiz-
ing necessity of proper translation being provided to
understand import of newly obtained or late disclosed
documents and granting remand); cf. Taniguchi v.
Kan Pac. Saipan, Ltd., 566 U.S. 560, 579 (2012) (“The
purpose of translation, after all, is to make relevant
foreign-language communication accessible to the liti-
gants and the court.”).

Here, the difficulty of translating the copious Ital-
ian-language documents at the heart of the case and of
this legal issue was brought to the district court’s at-
tention early on in the case, and Angelo Gigliotti noti-
fied this Court shortly after the appeal process had
started that, despite his numerous efforts to obtain le-
gal assistance through the Bureau of Prisons, he and
the defense were handicapped by the difficulty in ob-
taining translation of the documents. (Second Circuit
Brief at 20) Compounding this was his inability to co-
ordinate with his own father, who did speak Italian



6

and may have been able to assist and work together in
translation of the newly obtained documents. Ulti-
mately, his requests were rejected by the Bureau of
Prisons (Second Circuit Brief at 20), and not addressed
by the courts.

Moreover, and of crucial importance, as a result
of the Government’s failure to disclose the documents
regarding Inspector Muroni, Petitioners did not even
obtain those documents, or even know of Inspector Mu-
roni’s existence, until after the Rule 33 motion had
been filed, and much of the information could only be
furnished to the district court at the reply stage or in
supplemental filings. Unfortunately, this very likely
explains the district court’s near complete omission of
Inspector Muroni from its Rule 33 decision, as well as
the Second Circuit’s conclusion that no hearing was
necessary. (App. 12) A hearing at the district court level
would have permitted the Petitioners the opportunity
to use the translated Italian language documents to
question Muroni and LaMarca—neither of whom had
been cross-examined with respect to this prosecution—
regarding Muroni’s involvement in the United States
investigation, which pointedly included an active role
in in the searches in the United States for use in the
instant prosecution.

Petitioners note that to this day that majority of
the newly obtained material—initially made up prin-
cipally of thousands of pages of Italian wiretap appli-
cations, and subsequently of Italian court documents
reflecting the proceedings and decisions from the Ital-
ian court, including the testimony of the two main
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investigators in the case—have not been translated.
This is the case despite the fact that the Petitioners
were requesting assistance from the district court from
virtually the first appearance in the case (Second Cir-
cuit Appendix at 107-11), and once it became clear that
Petitioners’ fears had come to fruition in connection
with the motion to vacate, Petitioners urgently re-
quested assistance with translation at every level, fi-
nally retaining the services of an Italian attorney to
assist in reviewing and translating some of the docu-
ments. (Second Circuit Appendix at 258)

Probably most significantly, for the purposes of ad-
dressing whether the “joint venture” or “virtual agent”
standards were satisfied, the large majority of the
transcripts of the trial testimony of the lead Italian in-
vestigator and United States investigator LaMarca
were never translated, although very limited excerpts
were provided to the district court. Most notable were
Italian language transcripts reflecting six days of in-
spector Muroni’s testimony.

Ultimately, the Petitioners were forced at the dis-
trict court level to rely principally on portions of the
newly discovered materials that had already been
translated into English when provided. Although the
Petitioners brought to the district court’s attention ref-
erences to “International Wiretapping” of a landline
telephone in the United States, including testimony
that Italian investigators intercepted an outgoing
call to Costa Rica on May 23, 2014 (Second Circuit Ap-
pendix at 276), the district court failed to address
whether the Italian investigators engaged in conduct
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that violated the Petitioners’ constitutional and statu-
tory rights.

&
v

CONCLUSION

Based on the grounds stated above, which were
not previously presented to the Court, rehearing of the
denial of a Petition for a Writ of Certiorari should be
granted.

Dated: New York, New York
November 5, 2021

Respectfully submitted,

BRENDAN WHITE

Counsel of Record

WHITE & WHITE

524 East 20th Street, # 6D
New York, NY 10009

(646) 303-0267
brendan@whiwhi.com

Attorneys for Petitioners
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