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In the
United States Court of Appeals
For the Seventh Circuit

No. 20-1445

OWNER-OPERATOR INDEPENDENT DRIVERS ASSOCIATION,
INc., et al.,

Plaintiffs-Appellants,
v.
Eric HoLcomB, Governor of Indiana, et al.,

Defendants-Appellees.

Appeal from the United States District Court for the
Southern District of Indiana, Indianapolis Division.
No. 1:19-cv-00086-RLY-MJD—

Richard L. Young, Judge.

ARGUED OCTOBER 26, 2020—DECIDED MARCH 9, 2021

Before EASTERBROOK, ROVNER, and Woob, Circuit
Judges.

EASTERBROOK, Circuit Judge. The Indiana Toll
Road, part of I-90, runs 156 miles across northern In-
diana from the border with Ohio on the east to the
Chicago Skyway on the west. Owned by the Indiana
Finance Authority, the Toll Road has been operated
since 2006 by a lessee, ITR Concession Company. What
ITR can charge depends on state law, and in 2018 ITR
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paid the state $1 billion in exchange for permission to
raise by 35% the tolls on heavy trucks (those with three
or more axles). In this suit, persons and entities that
own and operate heavy trucks contend that the toll
increase violates the Commerce Clause of the Consti-
tution by falling principally on interstate traffic. Plain-
tiffs allege that 50% of the heavy trucks that use the
Toll Road transit the state and that 90% of heavy-truck
traffic crosses the state’s borders at one time or an-
other. Higher tolls on these trucks therefore discrimi-
nate against interstate commerce, plaintiffs maintain.
They add that the tolls are unjustified because none of
the $1 billion will be used to maintain or improve the
Toll Road. (Indiana denies some of these allegations,
but we assume for current purposes that plaintiffs are
correct.)

A magistrate judge recommended that the suit be
dismissed on the ground that Indiana, as a market par-
ticipant, is exempt from the rules ordinarily applied
through commerce jurisprudence. 2019 U.S. Dist. LEXIS
228958 (S.D. Ind. Aug. 12, 2019). The district judge
agreed and dismissed the suit under Fed. R. Civ. P.
12(b)(6) for failure to state a claim on which relief may
be granted. 2020 U.S. Dist. LEx1s 41138 (S.D. Ind. Mar.
10, 2020).

Hughes v. Alexandria Scrap Corp., 426 U.S. 794
(1976), holds that, when a state participates in—rather
than regulates—the market, it is entitled to discrimi-
nate in favor of its own citizens. Hughes sustained a
bounty that Maryland paid its own citizens for the dis-
posal of junk cars. Later decisions, such as Reeves, Inc.
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v. Stake, 447 U.S. 429 (1980), reject challenges to exclu-
sions as well as subsidies. In Reeves South Dakota lim-
ited sales from a state-owned cement plant to citizens
of South Dakota. In these and many successor deci-
sions, the Justices have confined analysis under the
dormant Commerce Clause to steps by which states
regulate the behavior of private parties. As entrepre-
neurs, the Court repeatedly says, states may behave
like private businesses and sell to whom they please at
prices the market will bear (or at subsidized prices).

Plaintiffs insist that toll roads are different—even
though the state is charging a fee for a service—be-
cause the maintenance of roads is an “essential gov-
ernmental function” that lacks a private equivalent.
And they brush off Endsley v. Chicago, 230 F.3d 276,
284-86 (7th Cir. 2000), which held that Chicago is a
proprietor rather than a regulator when it comes to
setting tolls on the Chicago Skyway, because Ends-ley
did not consider whether the maintenance of roads
necessarily is a sovereign function.

The idea that only units of government build and
manage roads would come as a surprise to the people
who wrote and approved the Commerce Clause. In
1787 many if not most roads, bridges, canals, and sim-
ilar parts of the transportation system were private
ventures, often paid for by tolls. See, e.g., Robert C.
Ellickson, Property in Land, 102 Yale L.J. 1315, 1383 &
n.350 (1993); Jerome G. Rose, Farmland Preservation
Policy and Programs, 24 Nat. Resources J. 591, 620
(1984); Carol Rose, The Comedy of the Commons: Cus-
tom, Commerce, and Inherently Public Property, 53 U.
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Chi. L. Rev. 711, 752 & n.197 (1986). For much of the
nineteenth century things remained that way. A fierce
debate about the constitutionality of federal involve-
ment in internal improvements left private entrepre-
neurs, with occasional state aid, as the principal
managers of transport arteries. The publicly owned in-
terstate highway system, which began during the
1950s, would have been unthinkable a century earlier.
When the national government broke into the trans-
portation business, it was as a provider of land for pri-
vate railroads, not as a builder or operator. And even
in 2021 frequently used avenues of transportation—oil
and gas pipelines, electrical distribution grids, canals,
some airports, some bridges, many ferries, many
ports and harbors, many railroads—remain in pri-
vate hands. The idea that transportation necessarily is
a state function is untenable. Just ask the developers
of residential subdivisions, and the owners of farms,
which are expected to build and maintain their own
roads.

We may suppose, as plaintiffs allege, that the $1
billion received for the 2018 toll increase was used for
state purposes unrelated to maintenance of the Toll
Road. Why should that matter? A state, like any pri-
vate proprietor, can turn a profit from its activities.
Plaintiffs point out that in Evansville-Vanderburgh
Airport Authority v. Delta Airlines, Inc., 405 U.S.
707 (1972), which held that a per-passenger tax at a
state-owned airport did not violate the dormant Com-
merce Clause, the Court observed, among other things,
that the money was used to maintain the airport.
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Evansville precedes the first market-participant case,
however, and even so does not say that the validity of
the fee depended on how the money was used. The
Court also observed that the fee was nondiscrimina-
tory and did not conflict with any federal policy. Those
things are equally true of Indiana’s tolls. The Consti-
tution does not establish the federal judiciary as a reg-
ulatory commission, after the fashion of utility rate
regulators that try to keep natural monopolies’ charges
in line with consumers’ benefits. Truckers who want to
avoid the tolls can use the many free roads in Indiana
(including two toll-free interstate highways that cross
the middle and south of the state from east to west).

We have said enough to show that the toll increase
is valid even if treated as discriminating against inter-
state commerce. We need to be clear on this point: we
have assumed for the sake of argument that there
would be a constitutional problem if Indiana were a
regulator rather than a proprietor, but we do not so
hold. The tolls are neutral with respect to the origin
and destination of the trucks. They are neutral with
respect to trucks’ ownership too. Citizens of Indiana
who use the Toll Road to haul freight from Elkhart to
Gary pay the same rate per mile, per axle, as do citi-
zens of Wisconsin who haul freight from Ohio through
Indiana to Illinois and beyond.

Decisions such as American Trucking Associations,
Inc. v. Scheiner, 483 U.S. 266 (1987), which treat flat
transportation taxes as discriminatory, do not affect
the validity of a per-mile toll. The point of American
Trucking was that a flat tax (say, $500 per truck per
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year) would fall more heavily on the owner of a truck
that passed through Pennsylvania once a year than on
the in-state owner of a truck that made local deliveries
in Pittsburgh. The out-of-state owner might end up
paying $5 per mile (and many thousands of dollars if
other states had the same scheme), while the in-state
owner would pay only pennies per mile. A per-mile toll,
by contrast, treats everyone alike. In this respect a per-
mile toll is no different from a tax on gasoline or diesel
fuel, for that tax is paid in proportion to usage.

The Supreme Court might well deem the absence
of express discrimination conclusive in favor of a per-
mile toll. We recognize that Pike v. Bruce Church, Inc.,
397 U.S. 137 (1970), requires at least some extra justi-
fication (beyond the standard rational-basis test) for
some regulations that bear heavily on interstate com-
merce. But it has been a long time since the Court used
Pike’s approach to deem any state law invalid—and the
most recent instance of its use, Bendix Autolite Corp. v.
Midwesco Enterprises, Inc., 486 U.S. 888 (1988), came
in a case that arose from express discrimination. Not
since then has any state law been deemed invalid un-
der Pike. The prevailing approach has been to sustain
neutral state laws while finding invalid those that dis-
criminate against interstate commerce. As a court of
appeals we remain bound by Pike unless the Justices
overrule it, but we need not apply it to a state-as-
proprietor situation when the Court has not done so.
See Kentucky Department of Revenue v. Davis, 553 U.S.
328, 353-56 (2008). Having held that a state as a mar-
ket participant may engage in express discrimination
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against citizens of other states, the Court is not likely
to use Pike to reach a contrary result.

AFFIRMED
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The judgment of the District Court is AFFIRMED,
with costs, in accordance with the decision of this court
entered on this date.
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[Dkt. 52].1 On April 26, 2019, District Judge Richard L.
Young designated the undersigned Magistrate Judge
to issue a report and recommendation pursuant to 28
U.S.C. §636(b)(1)(B). [Dkt. 97.] For the reasons set

forth below, the Magistrate Judge recommends that
Defendants’ Motion be GRANTED.

I. Background

The following facts are not necessarily objectively
true. But as required when reviewing a motion to dis-
miss, the Court accepts as true all factual allegations
in the Complaint and draws all reasonable inferences
in favor of Plaintiffs as the non-moving party. See
Bielanski v. Cty. of Kane, 550 F.3d 632, 633 (7th Cir.
2008).

Plaintiffs bring this action to challenge the consti-
tutionality of tolls imposed on commercial motor vehi-
cles (“CMVs”) traveling on the Indiana East West Toll
Road (“Toll Road”). [Dkt. 1.] Plaintiffs in this case are
the Owner-Operator Independent Drivers Association,
Inc. (“OOIDA”), Chutka Trucking, LLC (“Chutka”),
Mark Elrod d/b/a M R Elrod, B.L. Reever Transport,
Inc., David Jungeblut, and Willie W. Kaminski (collec-
tively “Plaintiffs”).

The Toll Road spans approximately 157 miles be-
tween the Ohio Turnpike and the Chicago Skyway.

! Defendants have also filed a Joint Motion for Oral Argu-
ment [Dkt. 54], which the Court hereby DENIES. The record is
sufficiently clear and oral argument is unnecessary to resolve the
Motion to Dismiss.
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[Dkt. 87 at 11.] The Indiana Finance Authority (“IFA”),
a State entity, owns the Toll Road, and, in 2006, it
leased the land and facilities to ITRCC for seventy-five
years, ending in 2081. [Id. at 12.] ITRCC, in turn,
agreed to pay rent in the amount of $3.8 billion, paid
in full on the date of closing in 2006. [Id.]

Under the lease agreement, ITRCC has the au-
thority to establish and collect tolls on the Toll Road
that do not exceed maximum toll amounts set by IFA.
[Id.] For purposes of the maximum tolls, IFA classifies
vehicles based on the number of axles. [Id. at 13.] “[Flor
example, a Class 3 vehicle has three axles.” [Id.] Vehi-
cles with more than two axles — Class 3 and above —
are classified as “heavy vehicles.” [Id.] These heavy ve-
hicles are the subject of the case at hand.

On September 4, 2018, Defendant Governor Hol-
comb announced his infrastructure plan that called for
a $1 billion expenditure for infrastructure projects
known as the “Next Level Connections Program.” [Id.
at 15.] ITRCC agreed to fund the program with $1 bil-
lion and, in return, was authorized by IFA to increase
toll rates for Class 3 and higher vehicles by 35 percent.
[Id.] This authorization is reflected in the amended
lease agreement. [Id.] The increase in tolls went into
effect on October 5, 2018 and only affects heavy vehi-
cles. [Id.]

Plaintiffs allege that Class 3 and higher vehicles
are largely CMVs operating in interstate commerce.
[Id.] According to Plaintiffs, 50 percent of heavy truck
traffic in Indiana involves out-of-state trucks’ driving
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straight through Indiana, and almost 90 percent of
heavy truck traffic in Indiana crosses Indiana’s bor-
ders. [Id. at 18.]

Plaintiffs further allege that “none of the intended
expenditures of any portion of the $1 billion is intended
to contribute to the maintenance, operation, or im-
provement of the Toll Road.” [Id. at 17.] Moreover,
“[t]he existing funding scheme for the Next Level Con-
nections Program requires truckers engaged in inter-
state commerce to bear costs above and beyond the
costs associated with their use of the Toll Road.” [Id.]

Consequently, Plaintiffs plead two causes of ac-
tion: first, that the increase in tolls violates the
dormant Commerce Clause; and second, that it vio-
lates the Privileges and Immunities Clauses because
the new tolls discriminate against interstate com-
merce. [Dkt. 87 at 24—-26.]

On March 3, 2019, Defendants filed a Joint Motion
to Dismiss for Failure to State a Claim. [Dkt. 52.] On
April 19, 2019, Plaintiffs filed an unopposed Motion for
Leave to Amend Complaint to Add Plaintiffs/Prospec-
tive Class Representatives [Dkt. 82], which the Court
granted [Dkt. 84]. Plaintiffs then filed an Amended
Complaint on April 24,2019 [Dkt. 87], which added Da-
vid Jungeblut and Willie Kaminski “to serve as class
representatives for the putative class to press their
claims of discrimination under the Privileges and Im-
munities Clause of Article W, Section 2 of the U.S. Con-
stitution and the Privileges or Immunities Clause of
the Fourteenth Amendment.” [Dkt. 82 at 1.]
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On May 30, 2019, Defendants filed a Motion for
Leave to File Notice of Supplemental Authority, asking
the Court for leave to include “the new State budget
that Indiana recently enacted for fiscal year 2019” in
support of their pending motion to dismiss this action.
[Dkt. 103 at 1.] Federal Rule of Civil Procedure 12(d)
states that “[i]f, on a motion under Rule 12(b)(6) or
12(c), matters outside the pleadings are presented to
and not excluded by the court, the motion must be
treated as one for summary judgment under Rule 56.”
However, a court may take judicial notice of matters of
public record, orders, or other items appearing in the
record of the case to decide a motion to dismiss. See
Doherty v. City of Chicago, 75 F.3d 318, 325 n.4 (7th
Cir. 1996). For this reason, the Court GRANTS De-
fendants’ Motion for Leave to File Notice of Supple-
mental Authority [Dkt. 103].

II. Legal Standard

A motion to dismiss pursuant to Rule 12(b)(6)
challenges the viability of a claim by arguing that it
fails to state a claim upon which relief may be granted.
To survive a Rule 12(b)(6) motion, the claim must pro-
vide enough factual information to state a claim for re-
lief that is plausible on its face and “raise a right to
relief above the speculative level.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007). A claim is facially
plausible “when the pleaded factual content allows
the court to draw the reasonable inference that the de-
fendant is liable for the misconduct alleged.” Ashcroft
v. Igbal, 556 U.S. 662, 678 (2009).
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At the 12(b)(6) stage, all of the “factual allegations
contained in the complaint” must be “accepted as
true.” Twombly, 550 U.S. at 572. Furthermore, well-
pled facts are viewed in the light most favorable to the
non-moving party. See Ashcroft, 556 U.S. at 678; United
Cent. Bank v. Davenport Estate LLC, 815 F.3d 315, 318
(7th Cir. 2016). But “legal conclusions and conclusory
allegations merely reciting the elements of a claim are
not entitled to this presumption of truth.” McCauley v.
City of Chicago, 671 F.3d 611, 616 (7th Cir. 2011).
Moreover, the Court is not required to accept as true “a
legal conclusion couched as a factual allegation.” Bonte
v. US. Banke, Nat’l Ass’n, 624 F.3d 461, 462 (7th Cir.
2010).

ITII. Discussion
A. Standing

Defendants argue that Plaintiffs’ claims under the
dormant Commerce Clause and the Privileges and Im-
munities Clauses lack claims for which relief may be
granted. But before the Court turns to these argu-
ments, it must first address Defendants’ assertion that
Plaintiffs lack standing. While an objection to standing
is typically asserted in a Rule 12(b)(1) motion to dis-
miss, the Court must nevertheless address the issue,
as it concerns subject matter jurisdiction and cannot
be waived, and it is “an essential and unchanging part
of the case-or-controversy requirement of Article III.”
Lujan v. Def. of Wildlife, 504 U.S. 555, 560 (1992).
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In their brief in support of their 12(b)(6) motion to
dismiss, Defendants state, “In any event, none of the
Plaintiffs has standing to raise these [Privileges and
Immunities] claims, since three of them are corpora-
tions and the fourth is a resident of Indiana.” [Dkt. 53
at 13.] Defendants argue that corporations cannot be
protected by the Privileges and Immunities Clause of
Article IV. [Id. at 42.] Moreover, the only individual
Plaintiff in the original Complaint, and at the time De-
fendants’ brief was filed, was Mark Elrod, an Indiana
resident, who cannot assert a claim that Indiana is dis-
criminating against out-of-state citizens. [Id. at 43.]

After Defendants’ brief was filed, however, Plain-
tiffs filed their Amended Complaint, adding two indi-
vidual Plaintiffs, Jungeblut and Kaminski. [Dkt. 87.]
Plaintiffs stated that these additional parties “are in-
dividual truck drivers who (1) are not Indiana resi-
dents; (2) have traveled the Indiana Toll Road since
October 5, 2018 when the Defendants imposed a 35%
increase in tolls only on heavy vehicles on that road;
and (3) have themselves been charged and have paid
those increased tolls.” [Dkt. 82 at 1.] Defendants re-
sponded to this by stating,

For purposes of the pending Joint Motion to
Dismiss, Defendants agree that Plaintiffs
Jungeblut and Kaminski have alleged facts
sufficient to demonstrate standing to raise in-
dividual claims by them under the Privileges
and Immunities Clauses, including claims
for damages. Defendants reserve the right
to challenge Jungeblut’s and Kaminski’s



App. 17

standing to raise these claims at a later stage
of the case. And Defendants continue to main-
tain that even at the motion to dismiss stage
all of the other Plaintiffs lack standing to
raise any claims under the Privileges and Im-
munities Clauses.

[Dkt. 85 at 2.]

“To establish standing, a plaintiff must present an
injury that is concrete, particularized, and actual or
imminent; fairly traceable to the defendant’s chal-
lenged action; and redressable by a favorable ruling.”
Home v. Flores, 557 U.S. 433, 445 (2009). Plaintiffs
allege that the two new additions, Jungeblut and
Kaminski, are commercial truck drivers who reside
in Sibley, Missouri, and Angola, New York, respectively,
and “travel on the [Toll Road] and . . . have personally
paid the increased tolls for heavy vehicles that went
into effect on October 5, 2018.” [Dkt. 85 at 2.] The Court
agrees with the parties and finds that Plaintiffs
Jungeblut and Kaminski have standing to allege their
Privileges and Immunities Clause claims.

The Supreme Court has stated that only one plain-
tiff must have standing with respect to each claim. See,
e.g., Town of Chester, N.Y. v. Laroe Estates, Inc., 137
S.Ct. 1645, 1651 (2017) (noting that when there are
multiple plaintiffs, “[a]t least one plaintiff must have
standing to seek each form of relief requested in the
complaint”); Home, 557 U.S. at 445 (“Here, as in all
standing inquiries, the critical question is whether at
least one petitioner has ‘alleged such a personal stake
in the outcome of the controversy as to warrant his
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invocation of federal-court jurisdiction.’”). Plaintiffs
Jungeblut and Kaminski have standing to assert their
Privileges and Immunities claims; thus, the Court
need not discuss the issue of standing with respect to
the remaining plaintiffs.

B. Dormant Commerce Clause

Defendants argue that Plaintiffs’ dormant Com-
merce Clause claim fails because Indiana is acting as
a market participant, rather than a regulator. [Dkt. 53
at 18.] Plaintiffs respond by asserting that the market
participation “defense” does not apply and is not appro-
priate in deciding on a motion to dismiss. [Dkt. 67 at
16-17.]

The Commerce Clause grants Congress the au-
thority to “regulate Commerce . .. among the several
States.” U.S. Const. Art. I, § 8, cl. 3. It also has an im-
plied requirement, the “dormant Commerce Clause,”
that limits the power of the states to discriminate
against interstate commerce. It prohibits “differential
treatment of in-state and out-of-state economic inter-
ests that benefits the former and burdens the latter.”
Granholm v. Heald, 544 U.S. 460, 472 (2005). There is
an exception, however: when a state acts as a market
participant. “For Commerce Clause purposes, a basic
distinction exists between states as market partici-
pants and states as market regulators.” Endsley v.
City of Chicago, No. 98 C 8094, 1999 WL 417918, at *7
(N.D. IlI. June 18, 1999) (citing Reeves, Inc. v. Stake,
447 U.S. 429, 436 (1980)). “[I]f a state is acting as a
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market participant, rather than a market regulator,”
the Commerce Clause does not limit its activities.
South-Central Timber Dev. v. Wunnicke, 467 U.S. 82, 93
(1984).

“A government acts as a market participant when
it operates in a proprietary capacity as a party to the
transaction, charging others for the uses of its services,
facilities, or products.” Endsley, 1999 WL 417918, at *7
(citing Four T's, Inc. v. Little Rock Mun. Airport Comm’n,
108 F.3d 909, 912 (8th Cir. 1997); J.F. Shea Co., Inc. v.
Chicago, 992 F.2d 745, 749 (7th Cir. 1993) (“when act-
ing as a proprietor, a government shares the same free-
dom from the Commerce Clause that private parties
enjoy”)). On the other hand, a government is a market
regulator if it imposes conditions “that have substan-
tial regulatory effect outside of that particular mar-
ket.” South-Central Timber, 467 U.S. at 97; see also J.F.
Shea, 992 F.2d at 748. The Supreme Court has stated
that courts “‘should be particularly hesitant to inter-
fere ... under the guise of the Commerce Clause’
where a local government engages in a traditional gov-
ernment function.” Dep’t of Revenue of Ky. v. Davis, 553
U.S. 328, 341 (2008).

“Applying the market participation doctrine is a
difficult task because the distinction between permis-
sible participation and impermissible regulation and/
or taxation is often confounding to both courts and
scholars alike.” Waste Connections of Kan., Inc. v. City
of Bel Aire, Kan., 191 F. Supp. 2d 1238, 1245 (D. Kan.
2002) (citing Reeves, 447 U.S. at 438-39 (recognizing
the State, when merely participating in the economy,
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should share the same freedoms of from federal con-
straints as those enjoyed by private traders or man-
ufacturers who are engaged in wholly private
business)).

The Court finds that Indiana is acting as a market
participant in this instance. IFA, as owner and lessor
of the Toll Road, is acting as a property owner in leas-
ing the land to ITRCC. ITRCC, with the authorization
of IFA, charges drivers a fee in exchange for a service
— access to the Toll Road.

The parties heavily discuss, and Defendants sig-
nificantly rely on, a similar case before the Seventh
Circuit, Endsley v. City of Chicago, in which the Sev-
enth Circuit found Chicago to be operating as a market
participant, rather than a market regulator. 230 F.3d
276 (7th Cir. 2000). In that case, motorists that used
the Chicago Skyway toll bridge brought a class action
against Chicago, arguing that the city’s use of revenues
from the tolls to pay for other transportation improve-
ments in the city violated, among others, the dormant
Commerce Clause. Id. at 278. The plaintiffs “plead[ed]
themselves out of court” by including in their com-
plaint the notion that Chicago “operated the Skyway
as a proprietary enterprise, and not in its governmen-
tal capacity,” essentially arguing the defendant’s case
for itself. Id. at 284.

The Seventh Circuit, however, continued with its
market participant analysis by stating, “Even if
plaintiffs had not plead themselves out of court, the
facts suggest that the City was indeed a market
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participant.” Id.? The Seventh Circuit noted that
“[c]ourts have recognized the operation of private toll
roads as legitimate economic activity.” Id. at 284-85
(citing Quverstreet v. North Shore Corp., 318 U.S. 125,
127 (1943); Lane Constr. Corp. v. Highlands Ins. Co., et
al., 207 F.3d 717, 720 (4th Cir. 2000)). “As owner and
operator of the property, the City offers drivers access
to the Skyway in exchange for a fee. At times, when the
Skyway was not raising sufficient revenue, the City
would fund debt service and maintenance costs. These
facts suggest that the City was acting as a property
owner, using its property to raise money, not as a reg-
ulator.” Id. at 285.

The case at hand is very similar to Endsley. The
main difference is that here, the State is not directly
charging motorists via the tolls; ITRCC, a private com-
pany, is. Instead, the State is leasing the Toll Road to
ITRCC, who “offers drivers access to the [Toll Road] in
exchange for a fee.” Id. at 285. Thus Defendants are
acting even more like property owners, using their
property to raise money, than the city was in Endsley.
The State is leasing its property, the Toll road, “just as
would a private business.” Id. Moreover, ITRCC is

2 Plaintiffs argue that Endsley is easily distinguishable be-
cause the Seventh Circuit’s discussion of the market participation
doctrine is merely dicta, and that Plaintiffs in this case did not
plead themselves out of court. [Dkt. 67 at 19.] The Court disa-
grees, and it finds that the Seventh Circuit’s analysis was part of
the court’s holding, as it “was based on the actual facts before the
court and was a sufficient ground standing alone to reach the
court’s decision.” Whetsel v. Network Prop. Servs., LLC, 246 F.3d
897, 903 (7th Cir. 2001).
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acting just as the City acted in Endsley: it is “using its
property to raise money.” Id.

Plaintiffs argue that Defendants cannot assert the
market participant doctrine because they are not the
State of Indiana, or they have yet to establish that they
are the State: “As a threshold matter, Defendants have
made no effort to demonstrate how they are even enti-
tled to raise such a defense. The State of Indiana is not
a party to this action. The individual Defendants nei-
ther separately nor as a group constitute the State of
Indiana.” [Dkt. 67 at 24.] The Court notes, however,
that while the market participant doctrine applies to
governmental conduct, so too does the dormant Com-
merce Clause. Thus Defendants are correct: “Either
Defendants are non-state actors and thus cannot vio-
late the Commerce Clause, or they are in the same po-
sition as the City in Endsley — state actors running a
toll road as market participants.” [Dkt. 81 at 16 (citing
230 F.3d at 284-86).]

“When a governmental entity offers access to its
property in exchange for a fee and generally carries it-
self as a business would in a similar setting, it is acting
as a property owner and not as a regulator.” Hlinak v.
Chi. Transit Auth., No. 13 C 9314, 2015 WL 361626, at
*3 (N.D. Ill. Jan. 28, 2015) (citing Endsley, 230 F.3d at
285). Because Defendants are acting as a market par-
ticipant, the tolls are not subject to dormant Commerce
Clause scrutiny. Consequently, the Court finds that
Plaintiffs’ dormant Commerce Clause claim fails as a
matter of law. The Magistrate Judge recommends
that Defendants’ motion to dismiss Plaintiffs’ dormant
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Commerce Clause claim be GRANTED and Plaintiffs’
dormant Commerce Clause claim be DISMISSED
WITH PREJUDICE.

C. Privileges and Immunities Clauses

Defendants next argue that the new tolls do not
violate the Privileges and Immunities Clauses. [Dkt.
53 at 41.] The Privileges and Immunities Clause of
Article IV provides that “[t]he Citizens of each State
shall be entitled to all Privileges and Immunities of
Citizens in the several States.” U.S. Const. art. IV, § 2,
cl. 1. The Privileges or Immunities Clause of the Four-
teenth Amendment provides that “[nJo State shall
make or enforce any law which shall abridge the priv-
ileges or immunities of citizens of the United States.”
Id. amend. XIV, § 1, cl. 2.

The “two clauses share a common jurisprudence.”
E & E Constr. Co. v. Illinois, 674 F. Supp. 269, 273-74
(N.D. IlI. 1987). The Privileges and Immunities Clause
of Article IV “was designed to insure to a citizen of
State A who ventures into State B the same privileges
which the citizens of State B enjoy.” Toomer v. Witsell,
334 U.S. 385, 395 (1948). “The Supreme Court has es-
tablished a two-step inquiry for assessing claims under
the Privileges and Immunities Clause: First, the court
must determine whether the alleged discrimination
bears upon a ‘fundamental’ right — that is, one of ‘those
“privileges” and “immunities” bearing upon the vitality
of the Nation as a single entity.’” Cohen v. R.I. Turnpike
& Bridge Auth., 775 F. Supp. 2d 439, 451 (D.R.1. 2011)



(quoting United Bldg. & Constr. Trades Council v.
Mayor of Camden, 465 U.S. 208, 218 (1984)). “If no fun-
damental right is implicated, the Privileges and Im-
munities Clause does not require equal treatment of
residents and nonresidents, and the challenged state
action does not ‘fall within the purview of the Privi-

leges and Immunities Clause.”” Id. (quoting Baldwin
v. Fish & Game Comm’n of Mont., 436 U.S. 371, 388

(1978)).

In their Amended Complaint, for their second
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cause of action, Plaintiffs state,

146.

147.

148.

The Commerce Clause and the Privi-
leges and Immunities Clauses of the
United States Constitution prohibit
state actions that discriminate against
interstate commerce.

The substantial increase in tolls im-
posed by Defendants upon only Class 3
and higher commercial motor vehicles
effective on October 5, 2018 discrimi-
nates against interstate commerce.

The toll increase falls exclusively on the
types of trucks that are most likely to be
engaged in the interstate transport of
cargo. No increase in tolls on other vehi-
cles including automobiles, buses and
small trucks that are relatively less
likely to be engaged in interstate com-
merce was imposed.

[Dkt. 87 at 26.]
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Plaintiffs have failed to successfully plead their
claims under the Privileges and Immunities Clauses.
First, Plaintiffs have failed to establish any discrimi-
nation present under the existing toll structure. As De-
fendants argue, “[a] truck traveling from Ohio to
Illinois pays the same distance-based toll within Indi-
ana as a truck traveling from Gary to South Bend,
without any premium for crossing a State border.”
[Dkt. 53 at 38.] The increase in tolls does not pertain
to whether the vehicle is from out-of-state, but simply
the distance that vehicle travels on the Toll Road. Sec-
ond, Plaintiffs’ claim fails because they have not
pointed to any fundamental right that is implicated in
this alleged discrimination.

For Plaintiffs’ claims pursuant to the Privileges
and Immunities Clauses, Plaintiffs focus on interstate
commerce, but this is only relevant to the dormant
Commerce Clause claim. The Privileges and Immuni-
ties Clause focuses on discriminatory treatment to out-
of-state residents, “not regulation affecting interstate
commerce.” United Bldg. & Constr., 465 U.S. at 220.
And when discussing discrimination, Plaintiffs’ brief
focuses entirely on the dormant Commerce Clause,
but fails to discuss this concerning the Privileges and
Immunities Clauses. [See Dkt. 67 at 40-41, 44-45]
Plaintiffs do not respond to Defendants’ arguments
concerning the lack of necessary detail in these claims
and the lack of discrimination, nor do they point to
any fundamental right. Plaintiffs simply assert that
“‘[t]here is little, if any, case law in the privileges-
and-immunities context addressing thle] question [of
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protectionist purposes]’ which is critical. . . . Plaintiffs
have sufficiently alleged here that their rights have
been violated. Moreover, because claims under the
Privileges and Immunities Clause are fact-based, De-
fendants’ motion to dismiss must be denied.” [Dkt. 67
at 45 (citations omitted).] “It is not this court’s respon-
sibility to research and construct the parties’ argu-
ments,” Draper v. Martin, 664 F.3d 1110, 1114 (7th Cir.
2011), and “[plerfunctory and undeveloped arguments
are waived, as are arguments unsupported by legal au-
thority.” Schaefer v. Universal Scaffolding & Equip.,
LLC, 839 F.3d 599, 607 (7th Cir. 2016).

The Court finds that the allegations in Plaintiffs’
complaint fail to support a reasonable inference that
Defendants’ actions violate the Privileges and Immun-
ities Clauses. Accordingly, the Magistrate Judge rec-
ommends that the Court GRANT Defendants’ Motion.
Because a 12(b)(6) motion to dismiss is a test on the
sufficiency of the pleadings and not on the merits, par-
ties are ordinarily given an opportunity to attempt to
correct deficiencies in the complaint. Barry Aviation,
Inc. v. Land O’Lakes Mun. Airport Comm’n, 377 F.3d
682, 687 (7th Cir. 2004). However, Plaintiffs have not
asked for an opportunity to replead, and “it is certain
from the face of the complaint that any amendment
would be futile or otherwise unwarranted,” id. There-
fore, the Magistrate Judge recommends that Plaintiffs’
claims under the Privileges and Immunities Clauses
be DISMISSED WITH PREJUDICE.
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IV. Conclusion

The Court has carefully reviewed Plaintiffs’
Amended Complaint and has concluded that it fails as
a matter of law to sufficiently plead claims pursuant to
the dormant Commerce Clause and Privileges and Im-
munities Clauses. Consequently, the Magistrate Judge
recommends that Defendants’ Joint Motion to Dismiss
for Failure to State a Claim [Dkt. 52] be GRANTED
and that this matter be DISMISSED WITH PREJU-
DICE.

Dated: 12 AUG 2019

/s/ Mark J. Dinsmore
Mark J. Dinsmore
United States Magistrate Judge
Southern District of Indiana

Distribution:

Service will be made electronically
on all ECF-registered counsel of record via
email generated by the court’s ECF system.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

OWNER-OPERATOR
INDEPENDENT DRIVERS
ASSOCIATIONS, INC.,,
CHUTKA TRUCKING LLC,
MARK ELROD, B. L. REEVER
TRANSPORT, INC,,

DAVID JUNGEBLUT, and
WILLIE W KAMINSKI,

Plaintiffs,
V.

ERIC HOLCOMB, individually
and in his capacity as Governor
of the State of Indiana, JOE
MCGUINNESS, individually
and in his capacity as Commis-
sioner of the Indiana Depart-
ment of Transportation,

THE INDIANA FINANCE
AUTHORITY, DAN HUGE,
individually and in his capacity
as Indiana Public Finance
Director, MICAH G. VINCENT,
individually and in his capacity
as a member of the Indiana
Finance Authority, KELLY
MITCHELL, individually and
in her capacity as a member of
the Indiana Finance Authority, )
OWEN B. MELTON, JR.,
individually and in his capacity )

N N N N N N N N N N N N N N N N N N N N N N N N N N N N

No. 1:19-cv-00086-
RLY-MJD
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as a member of the Indiana )
Finance Authority, HARRY F. )
MCNAUGHT, JR., individually )
and in his capacity as a member)
of the Indiana Finance Author- )
ity, RUDY YAKYM, III, individ- )
ually and in his capacity asa )
member of the Indiana Finance )
Authority, and ITR CONCES- )
SION COMPANY LLC, )

)

Defendants.

ORDER ADOPTING REPORT
AND RECOMMENDATION

(Filed Mar. 10, 2020)

The Indiana East West Toll Road is one of several
east-west routes across Indiana from the Illinois Bor-
der to the Ohio border, but it is Indiana’s only toll road.
The Indiana Finance Authority (“IFA”), a state entity,
is the owner of the Toll Road. In 2006, IFA leased the
Toll Road to ITR Concession Company, Inc. (“ITRCC”),
a private for-profit corporation, for 75 years in ex-
change for a lump-sum payment of $3.8 billion. As the
lessee, ITRCC is responsible for all operation and
maintenance of the Toll Road until 2081.

On September 4, 2018, Governor Holcomb an-
nounced his infrastructure plan that called for a $1 bil-
lion expenditure for infrastructure projects knowns as
the “Next Level Connections Program.” ITRCC agreed
to fund the program with $1 billion and, in return, was
authorized by IFA to increase toll rates for Class 3 or



App. 30

higher vehicles—defined as vehicles with 3 or more
axles—by 35 percent. Class 3 or or higher vehicles are
largely commercial motor vehicles which operate in
interstate commerce. Plaintiffs allege that nearly 80
percent! of the money will go directly to highways and
freeways in Indiana.

On April 24, 2019, Plaintiffs, the Owner-Operator
Independent Drivers Association, Inc. and a handful of
commercial truck operators and operating companies,
filed this action against ITRCC, IFA, and various state
officials, challenging the constitutionality of the new
toll structure. They allege that the increase in tolls vi-
olates the dormant Commerce Clause. They also allege
that the increase in tolls violates the Privileges and
Immunities Clauses of Article IV and the Fourteenth
Amendment.

On March 4, 2019, Defendants filed a Joint Motion
to Dismiss for Failure to State a Claim. On August 12,
2019, the Magistrate Judge recommended that the
court grant Defendants’ motion with prejudice. Rely-
ing on Endsley v. City of Chicago, 230 F.3d 276 (7th Cir.
2000), the Magistrate Judge held that the State? was

1 On April 29, 2019, Governor Holcomb signed legislation
which requires the money Indiana receives from ITRCC under
the terms of the lease agreement to go directly to work on roads
that have a nexus with the Toll Road. See House Enrolled Act
No. 1001, 121st General Assembly, available at https://tinyurl.com/
y31x8kgh.

2 The Magistrate Judge also held that ITRCC, as a private
corporation, could not have violated the dormant Commerce
Clause. (Report and Recommendation at 10).
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not acting as a regulator; instead it was acting as a
market participant. Therefore, the new toll structure
was not subject to dormant Commerce Clause scrutiny.
(Filing No. 113, Report and Recommendation at 10).
The Report and Recommendation also concluded that
Plaintiffs failed to state a claim for unlawful discrimi-
nation under the Privileges and Immunities Clauses
because vehicles traveling within Indiana and between
States pay the same distance-based tolls. (Id. at 12).

The court is required to conduct a de novo review
of the Report and Recommendation. See 27 U.S.C.
§ 636(b)(1). Based upon a thorough reading of the par-
ties’ briefs and the applicable law, the court ADOPTS
in its entirety the Report and Recommendation sub-
mitted by the Magistrate Judge. Accordingly, Defend-
ants’ Motion to Dismiss for Failure to State a Claim
(Filing No. 52) is GRANTED with prejudice. Having
so held, Plaintiffs’ Motion to Certify Class (Filing No.
98) is DENIED as moot.

SO ORDERED this 10th day of March 2020.

/s/ Richard L. Young
RICHARD L. YOUNG, JUDGE
United States District Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of
Record.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

OWNER-OPERATOR
INDEPENDENT DRIVERS
ASSOCIATIONS, INC.,,
CHUTKA TRUCKING LLC,
MARK ELROD, B. L. REEVER
TRANSPORT, INC,,

DAVID JUNGEBLUT, and
WILLIE W KAMINSKI,

Plaintiffs,
V.

ERIC HOLCOMB, individually
and in his capacity as Governor
of the State of Indiana, JOE
MCGUINNESS, individually
and in his capacity as Commis-
sioner of the Indiana Depart-
ment of Transportation,

THE INDIANA FINANCE
AUTHORITY, DAN HUGE,
individually and in his capacity
as Indiana Public Finance
Director, MICAH G. VINCENT,
individually and in his capacity
as a member of the Indiana
Finance Authority, KELLY
MITCHELL, individually and
in her capacity as a member of
the Indiana Finance Authority, )
OWEN B. MELTON, JR.,
individually and in his capacity )
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No. 1:19-cv-00086-
RLY-MJD
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as a member of the Indiana )
Finance Authority, HARRY F. )
MCNAUGHT, JR., individually )
and in his capacity as a member)
of the Indiana Finance Author- )
ity, RUDY YAKYM, III, individ- )
ually and in his capacity asa )
member of the Indiana Finance )

Authority, and ITR CONCES- )
SION COMPANY LLC, )
Defendants. )

FINAL JUDGMENT

Today, the court granted the Defendants’ Joint Mo-
tion to Dismiss for Failure to State a Claim with prej-
udice. Therefore, the court enters final judgment in
favor of the Defendants and against the Plaintiffs.

SO ORDERED this 10th day of March 2020.

/s/ Richard L. Young
RICHARD L. YOUNG, JUDGE
United States District Court
Southern District of Indiana

Laura Briggs, Clerk
United States District Court

s/ Tina M. Doyle
By: Deputy Clerk

Distributed Electronically to Registered Counsel of
Record.
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United States Court of Appeals
For the Seventh Circuit
Chicago, Illinois 60604

April 7,2021
Before
FrRANK H. EASTERBROOK, Circuit Judge
ILANA DIAMOND ROVNER, Circuit Judge
DiaNE P. Woob, Circuit Judge

No. 20-1445 } Appeal from the
OWNER-OPERATOR INDEPENDENT ! g'mse'dtsctatei
DRIVERS ASSOCIATION, INc,, } [ STt bour
et al. } for the Southern

, ) District of Indiana,

Plaintiffs-Appellants, ) Indianapolis

v. ) Division.
Eric Hor.coms, Governor } No. 1:19-cv-00086-
of Indiana, et al } RLY-MJD
’ ’ } Richard L. Young,
Defendants-Appellees. } Judge.
Order

Plaintiffs-Appellants filed a petition for rehearing
and rehearing en banc on March 23, 2021. No judge in
regular active service has requested a vote on the peti-
tion for rehearing en banc,* and all of the judges on

* Judge Hamilton did not participate in the consideration of
this petition.
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the panel have voted to deny rehearing. The petition
for rehearing is therefore DENIED.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THE OWNER-OPERATOR ) Case No. 1:19-cv-
INDEPENDENT DRIVERS ) 00086-RLY-MJD
ASSOCIATIONS, INC., and )

CHUTKA TRUCKING LLC,

and MARK ELROD, B.L.

REEVER TRANSPORT, INC.,

DAVID JUNGEBLUT, and

WILLIE W KAMINSKI,

)

)

)

)

)

Plaintiffs, ;

V. )
)

)

ERIC HOLCOMB, individually
and in his capacity as Governor
of the State of Indiana, and )
JOE MCGUINNESS, individu-
ally and in his capacity as )
Commissioner of the Indiana )
Department of Transportation, )
and THE INDIANA FINANCE
AUTHORITY, and DAN HUGE,
individually and in his capacity
as Indiana Public Finance
Director, and MICAH G.
VINCENT, individually and in
his capacity as a member of the
Indiana Finance Authority, and
KELLY MITCHELL, individu-
ally and in her capacity as a
member of the Indiana Finance
Authority, and OWEN B.
MELTON, JR., individually

R S N N S N N W N
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and in his capacity as a member )
of the Indiana Finance Author- )
ity, and HARRY F. )
MCNAUGHT, JR., individually )
and in his capacity as a member )
of the Indiana Finance Author- )
ity, and RUDY YAKYM, III, )
individually and in his capacity )
as a member of the Indiana
Finance Authority, and

and

ITR CONCESSION COMPANY,
LLC,

Defendants.

— N N N N N N

FIRST AMENDED CLASS ACTION
COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND DAMAGES

(Filed Apr. 24, 2019)
I. NATURE OF THE CASE

1.  Plaintiffs bring this action to challenge the con-
stitutionality of a system of tolls imposed by the ITR
Concession Company LLC (ITRCC), under the direc-
tion of the Governor, the Commissioner of the Indiana
Department of Transportation (INDOT) and the Indi-
ana Finance Authority (IFA), on certain commercial
motor vehicles (CMVs) traveling on the Indiana East
West Toll Road (Toll Road).

2. Tolls are defined under the Indiana Administra-
tive Code as “the fees collected by [a] concessionaire for
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the use of [a] toll road.” 135 TAC 2.5-1-1 Sec. 1(q). This
includes “all revenues charged by or on behalf of the
concessionaire in respect of vehicles using the toll road
during the term of any public-private agreement en-
tered into in accordance with IC 8-15.5-4 [concerning
contracting toll road operations to non-state entity].”

Id.

3. Tolls are considered “user fees” under Indiana
law. I.C. § 8-15.2-2-10.

4. ITRCC, acting under color of state law, pursuant
to the First Amendment to the Amended and Restated
Indiana Toll Road Concession and Lease Agreement
between IFA and ITRCC dated September 21, 2018
(Amended Lease), and with the approval and coopera-
tion of the other Defendants, is unlawfully imposing
discriminatory and/or excessive tolls on CMVs Class 3
and higher in violation of the Commerce Clause and
the Privileges and Immunities Clauses of the United
States Constitution.

5. A true and correct copy of the Amended and Re-
stated Indiana Toll Road Concession and Lease Agree-
ment dated July 1, 2017 is attached hereto as Exhibit
1. A true and correct copy of the First Amendment to
the Amended and Restated Indiana Toll Road Conces-
sion and Lease Agreement between IFA and ITRCC
dated September 21, 2018 is attached hereto as Ex-
hibit 2.

6. Plaintiffs challenge the constitutionality of the
imposition of discriminatory and excessive tolls on
named Plaintiffs and on the members of the putative
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class of motor carriers and truck drivers operating on
the Toll Road who paid the discriminatory and/or ex-
cessive tolls at issue here.

7.  Plaintiffs seek a declaratory judgment against all
Defendants in their official capacities that the toll sys-
tem imposed by Defendants on Class 3 and higher
CMVs violates the Commerce Clause and the Privi-
leges and Immunities Clauses of the United States
Constitution. Plaintiffs also seek prospective injunc-
tive relief against all Defendants in their official capac-
ities enjoining the ongoing implementation of that
system.

8.  Plaintiffs further seek monetary damages
against IFA and its members in their official capaci-
ties, ITRCC, and the other named Defendants in their
individual capacities in the amount of the discrimina-
tory and/or excessive tolls collected from individually
named Plaintiffs and the members of the class they
seek to represent.

II. JURISDICTION AND VENUE

9.  This case arises under Article I, Section 8, Clause
3 of the United States Constitution (the Commerce
Clause), Article W, Section 2, Clause 1 (the Privileges
and Immunities Clause), the Due Process and Privi-
leges and Immunities Clauses of the Fourteenth
Amendment, and 42 U.S.C. §§ 1983 and 1988. This
Court has original jurisdiction over this action pursu-
ant to 28 U.S.C. §§ 1331 and 1343.
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10. Venue 1is proper pursuant to 28 U.S.C.
§ 1391(b)(1), because most of the Defendants (in their
official capacities) reside in Marion County, Indiana.

III. PARTIES
A. Plaintiffs

11. Plaintiff, the Owner-Operator Independent Driv-
ers Association, Inc. (OOIDA), is a not-for-profit corpo-
ration incorporated in the State of Missouri, with its
headquarters located at 1 N.-W. OOIDA Drive, P.O. Box
1000, Grain Valley, Missouri 64029. OOIDA was
founded in 1973 and has approximately 160,000 mem-
bers residing in all fifty states. OOIDA’s members in-
clude owner-operators who own and operate their own
trucking businesses, either leasing their CMVs and
services to motor carriers that haul freight under their
own state or federal operating authority or hauling
freight under the owner-operator’s own state or federal
operating authority.

12. Typically, OOIDA members are CMV operators
(truck drivers) or small business trucking companies.
OOIDA’s membership includes individuals and small
businesses who conduct at least a portion of their busi-
ness in Indiana and who operate their CMVs over the
Toll Road. These individuals and companies are re-

quired to pay and have paid tolls imposed upon their
use of the Toll Road by ITRCC.

13. OOIDA is acting herein in a representative ca-
pacity seeking, among other things, declaratory and
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injunctive relief on behalf of its members, including
several of the named Plaintiffs and similarly situated
CMV drivers and motor carriers who operate from
time-to-time within the State of Indiana, and who pay
tolls imposed by ITRCC for their use of the Toll Road.
The interests OOIDA seeks to protect are germane to
the purposes for which it exists.

14. Plaintiff Chutka Trucking LLC (Chutka) is a lim-
ited liability company organized under the laws of the
state of Utah, with a principal place of business located
at 578 E. 200 South, Clearfield, UT 84015. Chutka is a
small business motor carrier registered with and au-
thorized by the U.S. Department of Transportation,
Federal Motor Carrier Safety Administration to haul
property in interstate commerce under U.S. D.O.T.
number 877459. Chutka’s CMVs routinely transport
property in interstate commerce traveling through In-
diana using the Toll Road. Chutka has paid tolls on the
Toll Road in the past several years, including excessive
and/or discriminatory tolls which are the subject of
this action. Karen C. Chutka and Brian P. Chutka are
the owners of Chutka Trucking LLC and are members
of OOIDA.

15. Plaintiff Mark Elrod d/b/a M R Elrod is an indi-
vidual with a principal place of business located at
3037 N. 550 E, Peru, Indiana 46970. Mr. Elrod rou-
tinely transports firewood using his CMV in interstate
commerce. The Toll Road is one of the routes available
for use by Mr. Elrod, and he anticipates hauling freight
over the Toll Road in the future. Mr. Elrod is a member
of OOIDA.
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16. (A). Plaintiff B.L. Reever Transport, Inc. (Reever)
is incorporated under the laws of the state of Ohio,
with a principal place of business located at 1504
Reynolds Road, Maumee, OH 43537. Reever is a small
business motor carrier registered with and authorized
by the U.S. Department of Transportation, Federal
Motor Carrier Safety Administration, to haul prop-
erty in interstate commerce under U.S. D.O.T. number
221269. Reever’s CMVs routinely transport property
in interstate commerce traveling through Indiana and
using the Toll Road. Reever has paid tolls on the Toll
Road including excessive and/or discriminatory tolls
which are the subject of this action. Monte Wiederhold
is the owner of B.L. Reever Transport, Inc., and he is a
member of OOIDA.

(B). Plaintiff David Jungeblut (Jungeblut) is
the owner/operator of a CMV. He resides at 34602 E.
Old Lexington Road in Sibley, MO 64088-9587. His
truck and services are leased to a motor carrier
known as Unimark Lowboy Transportation LLC. Mr.
Jungeblut routinely transports cab and chassis trucks
in interstate commerce using his own CMV. Mr.
Jungblut has an EZPass account in his own name,
which allows for electronic toll collection. He has trav-
eled on the Indiana Toll Road since the increased truck
only tolls were instituted on October 5, 2018. He per-
sonally paid the tolls thereon using EZPass and antic-
ipates doing so in future. Mr. Jungeblut is a member of

OOIDA.

(C). Plaintiff Willie W. Kaminski is a commer-
cial motor vehicle driver who resides at 9774 Hardpan
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Road in Angola, NY. 14006. Mr. Kaminski routinely
hauls goods in interstate commerce using a CMV. He
has traveled in interstate commerce on the Indiana
Toll Road since October 5, 2018. Mr. Kaminski person-
ally paid the increased truck-only toll. Mr. Kaminski is
a member of OOIDA.

B. Defendants
The Indiana Finance Authority and Members

17. Defendant Indiana Finance Authority (IFA) is a
public body politic and corporate of the State of Indi-
ana and is the owner and lessor of the Toll Road. IFA’s
principal office is located at One North Capitol Ave.,
Suite 900, Indianapolis, IN 46204.

18. IFA enjoys financial autonomy from the State of
Indiana.

19. IFA can incur debt in its own name.

20. IFA’s debt is not a liability of the State of Indiana
and is not backed by the State treasury.

21. IFA can raise funds independent of any State ap-
propriations.

22. Indiana law considers IFA to be independent
from the State of Indiana in its corporate and sover-
eign capacity. I.C. § 5-1.2-3-1.

23. IFA can sue and be sued in its own name.

24. IFA can acquire, own, and sell property.
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25. IFA can enter into contracts and hire employees.

26. IFA is not immune from suits for damages in fed-
eral court under the Eleventh Amendment to the
United States Constitution.

27. IFA operates under the direction of the Public Fi-
nance Director for the State of Indiana. Pursuant to
statute, there are five members of the Indiana Finance
Authority: the Director of the State Budget Agency
(called the “Office of Management and Budget”), the
Treasurer of the State, and three additional members
appointed by the Governor.

28. Defendant Dan Huge is the Public Finance Direc-
tor for the State of Indiana and manages the Indiana
Finance Authority. In his capacity as Public Finance
Director, Mr. Huge’s principal place of business is lo-
cated at One North Capitol, Suite 900, Indianapolis, IN
46204. Defendant Huge is sued in his official capacity
as Public Finance Director for declaratory and injunc-
tive relief, and in his individual capacity for damages.

29. Defendant Micah G. Vincent is the Chair of the
Indiana Finance Authority and the Director of the Of-
fice of Management and Budget. In his capacity as a
member of the Indiana Finance Authority, Mr. Vin-
cent’s principal place of business is located at One
North Capitol, Suite 900, Indianapolis, IN 46204. De-
fendant Vincent is sued in his official capacity as Chair
of the Indiana Finance Authority for declaratory and
injunctive relief and for damages, and in his individual
capacity for damages.
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30. Defendant Vincent is also a member of the Indi-
ana Toll Road Oversight Board (ITROB).

31. ITROB was established by Executive Order of the
Governor to oversee all aspects of the Amended Lease
of the Toll Road, including tolling. E.O. 06-10 (June 6,
2010); E.0O. 17-03 (Feb. 1, 2017).

32. Defendant Kelly Mitchell, the State Treasurer, is
statutorily required to serve as a member of the Indi-
ana Finance Authority. In her capacity as a member of
the Indiana Finance Authority, Ms. Mitchell’s principal
place of business is located at One North Capitol, Suite
900, Indianapolis, IN 46204. Defendant Mitchell is
sued in her official capacity as a member of the Indiana
Finance Authority for declaratory and injunctive relief
and for damages, and in her individual capacity for
damages.

33. Defendant Owen B. (Bud) Melton, Jr.is a member
of the Indiana Finance Authority. In his capacity as a
member of the Indiana Finance Authority, Mr. Melton’s
principal place of business is located at One North
Capitol, Suite 900, Indianapolis, IN 46204. Defendant
Melton is sued in his official capacity as a Member of
the Indiana Finance Authority for declaratory and in-
junctive relief and for damages, and in his individual
capacity for damages.

34. Defendant Harry F. (Mac) McNaught, Jr. is a
member of the Indiana Finance Authority. In his ca-
pacity as a member of the Indiana Finance Authority,
Mr. McNaught’s principal place of business is located
at One North Capitol, Suite 900, Indianapolis, IN
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46204. Defendant McNaught is sued in his official ca-
pacity as a Member of the Indiana Finance Authority
for declaratory and injunctive relief and for damages,
and in his individual capacity for damages.

35. Defendant Rudy Yakym, III is a member of the
Indiana Finance Authority. In his capacity as a mem-
ber of the Indiana Finance Authority, Mr. Yakym’s
principal place of business is located at One North
Capitol, Suite 900, Indianapolis, IN 46204. Defendant
Yakym is sued in his official capacity as a member of
the Indiana Finance Authority for declaratory and in-
junctive relief and for damages, and in his individual
capacity for damages.

36. IFA and Defendants Huge, Vincent, Mitchell,
Melton, McNaught, and Yakym are referred to collec-
tively as IFA Defendants.

Governor Holcomb

37. Defendant Eric Holcomb is the sitting governor
of the State of Indiana. The Governor’s principal office
is located at 200 West Washington Street, Rm. 206, In-
dianapolis, IN 46204.

38. Article 5, Section 1 of the Indiana constitution
vests the executive power of the State in the Governor.
Article 5, Section 16 directs that the Governor “shall
take care that the laws are faithfully executed.”

39. Governor Holcomb participated directly in the
planning and execution of the tolling scheme at issue
in this case.
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40. Governor Holcomb worked with IFA and ITRCC
to amend the Lease Agreement and to facilitate
ITRCC’s imposition of unconstitutionally excessive
and/or discriminatory tolls on certain CMVs.

41. A public-private agreement entered into under
Article 15-5 of the Indiana Code must be approved by
the Governor before its execution. I.C. § 8-15.5-5-1.

42. On information and belief, Governor Holcomb ap-
proved the terms of the Amended Lease prior to its ex-
ecution as required by statute.

43. Governor Holcomb is sued in his official capacity
as Governor of the State of Indiana for declaratory and
injunctive relief, and in his individual capacity for
damages.

Commissioner — Indiana Department of Trans-
portation

44. Defendant Joe McGuinness is Commissioner of
the Indiana Department of Transportation (INDOT).
Commissioner McGuiness was appointed in January
2017 by Governor Eric Holcomb. His principal office is
located at 100 North Senate Avenue, Indianapolis, IN
46204. Commissioner McGuinness is sued in his offi-
cial capacity as Commissioner of INDOT for declara-
tory and injunctive relief, and in his individual
capacity for damages.

45. Defendant McGuinness is also a member of
ITROB.
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46. Defendants Governor Holcomb and Commis-
sioner Joe McGuiness are referred to herein collec-
tively as State Defendants.

47. Each individually named Defendant is legally
obliged to execute his/her responsibilities in a manner
consistent with obligations imposed by the United
States Constitution upon states or upon individuals
acting under the color of state law.

ITR Concession Company, LL.C

48. Defendant the ITR Concession Company, LLC
(ITRCC) is a Delaware limited liability company.

49. ITRCC is the Lessee and Concessionaire of the
Indiana Toll Road pursuant to the Amended Lease and
its predecessor agreements.

50. ITRCC’s principal place of business is located at
52551 Ash Road, Granger, IN 46530.

51. In operating the Toll Road, ITRCC is engaging in
a public function that is traditionally the exclusive pre-
rogative of the state.

52. The Indiana Finance Authority shares oversight
responsibility with INDOT and ITROB to assure that
ITRCC operates and maintains the Toll Road in ac-
cordance with the terms of the lease.

53. ITRCC is not an arm of the State of Indiana and
does not enjoy immunity from suits for damages in fed-
eral court under the Eleventh Amendment to the
United States Constitution.
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54. ITRCC has acted under the direction of and with
the significant encouragement of State Defendants
and IFA Defendants in increasing the tolls at issue in
this action.

55. ITRCC, in operating the Toll Road and increasing
the tolls on truckers, is performing a traditional public
function, in which it is in a symbiotic relationship with
the state.

56. Together, acting under color of state law, ITRCC,
IFA Defendants, and State Defendants are imposing
excessive and discriminatory tolls upon Plaintiffs in vi-
olation of the United States Constitution.

57. Because ITRCC is performing an essential public
and government function and acting in joint participa-
tion with State Defendants, it is a state actor within
the meaning of the United States Constitution and 42
U.S.C. § 1983.

58. ITRCC is sued for declaratory and injunctive re-
lief and for damages.

IV. ALLEGATIONS RELATED TO ALL
CLAIMS

Background of the Indiana Toll Road Lease

59. The Indiana East West Toll Road (Toll Road)
serves as a critical transportation link between major
East Coast cities, northern Indiana, the City of Chi-
cago, and the western United States.
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60. The Toll Road spans approximately 157 miles be-
tween the Ohio Turnpike and the Chicago Skyway.

61. The Toll Road was originally constructed in the
1950s by the Indiana Toll Road Commission, which is
a predecessor of one of several statutory entities that
were consolidated to form IFA in 2005.

62. Since that time, IFA has been the owner of the
Toll Road.

63. In 2005, faced with a multi-billion dollar gap be-
tween statewide transportation project needs and pro-
jected revenues, along with the significant financial
cost to operate and maintain the Toll Road, former In-
diana governor Mitch Daniels launched the Major
Moves Initiative.

64. The Major Moves Initiative was a 10 year trans-
portation plan designed to significantly improve and
expand Indiana’s highway infrastructure.

65. In 2005, IFA began to explore the idea of leasing
the Toll Road to a private entity. IFA solicited bids from
potential lessees through an auction process. Authori-
zation for such a leasing transaction was included un-
der House Enrolled Act 1008, popularly known as
“Major Moves,” in late March 2006.

66. ITRCC’ s bid was accepted by IFA.

67. On April 12, 2006, ITRCC and IFA executed a
contract entitled the “Indiana Toll Road Concession
and Lease Agreement.”
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68. Pursuant to its terms, IFA agreed to terminate
the existing lease to INDOT and to lease the toll road
lands and facilities to ITRCC for a term of 75 years,
ending in 2081.

69. ITRCC agreed to pay rent for the Toll Road in the
amount of $3.8 billion to be paid in full on the date of
closing in 2006.

70. Major Moves was funded with $2.6 billion in rev-
enue obtained from the lease of the Toll Road.

71. The state also repaid $200 million in outstanding
Toll Road debt, resulting in there being no indebted-
ness related to the Toll Road for the first time in its
half-century existence.

72. ITRCC formally assumed operation of the Toll
Road on June 29, 2006.

73. Pursuant to the 2006 Lease Agreement, ITRCC,
as an operator within the meaning of I.C. § 8-15.5-2-5,
has the authority to establish and collect tolls on the
Toll Road subject to limitations established by IFA.

74. In 2014, ITRCC filed for bankruptcy. ITRCC
claimed in its bankruptcy proceeding that it had “es-
tablished appropriate toll levels to satisfy operational
and maintenance costs over the 74 year term” of its
lease. Disclosure Statement (Doc. 25) at 9, In re ITR
Concession Co., No. 1434284 (Bankr. N.D. Ill. Sept. 22,
2014).
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75. Defendant ITRCC emerged from bankruptcy and
remained as operator, lessee, and concessionaire of the
Toll Road.

76. IFA defines vehicle classifications If] or purposes
of the toll” on the Toll Road in the Indiana Administra-
tive Code. 135 IAC 2-5-1. The vehicle classifications
correlate to the number of axles on the vehicle, such
that, for example, a Class 3 vehicle has three axles. Id.
IFA considers “any vehicle other than a Class 2 vehi-
cle” to be a “[h]eavy vehicle.” 135 IAC 2.5-1-1.

77. IFA’s authority to fix, authorize or establish tolls
under a public-private agreement is established under
I.C. art. 8-15.5. See 1.C. § 8-15-2-14.5(b).

78. I1.C. § 8-15.5-7-1(a) authorizes IFA to fix and re-
vise the amount of user fees (including tolls) that an
operator like ITRCC may charge and collect for use of
any part of a toll road project under a public-private

agreement. IFA may establish a maximum amount for
such user fees. I.C. § 8-15.5-7-1(b)(1).

79. User fees established by IFA under Indiana Code
Article 15-5.5 are not subject to supervision or regula-
tion by any other agency of the state. I.C. § 8-15.5-7-3.

80. A public-private agreement may authorize an op-
erator like ITRCC to adjust the user fees charged and
collected for use of the toll road project so long as such
fees do not exceed the maximum amount established
by IFA. 1.C. § 8-15.5-7-5(2).

81. For decades, the U.S. Supreme Court has held
that Article 1, Section 8, Clause 3 of the United States



App. 53

Constitution (the Commerce Clause) imposes limita-
tions upon the authority of states to undertake
measures that create an undue burden upon, or that
discriminate against, interstate commerce. This legal
principle is referred to as the “dormant Commerce
Clause.”

82. I1.C. art. 8-15.5 contains no specific references to
limitations imposed upon states by the dormant Com-
merce Clause of the United States Constitution with
respect to the imposition of excessive or discriminatory
tolls.

83. In establishing a system of toll rates for the Toll
Road under the Amended Lease, Defendants, and each
of them, have failed to take into account limitations
imposed upon the imposition of user fees like tolls un-
der the Commerce Clause of the United States Consti-
tution.

84. 1.C. art. 8-15.5 contains no authorization with re-
spect to the disposition or use of toll receipts collected
in excess of the reasonable cost of providing services to
users of the Toll Road or in excess of the value of the
benefit received by users of the Toll Road in exchange
for the tolls paid.

85. The Amended Lease contains no provisions that
address the dormant Commerce Clause’s limitations
on the imposition of user fees (tolls).

86. The public record available to the Plaintiffs con-
tains no evidence that Defendant McGuiness in his
capacity as Commissioner of INDOT and member of
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ITROB has provided any advice, counsel or reports to
the Governor or to IFA with respect to limitations un-
der the United States Constitution on the amount or
structure of tolls that may be imposed upon users of
the Toll Road under the Amended Lease.

87. The public record available to the Plaintiffs con-
tains no evidence that Defendant Vincent, in his capac-
ity as Chair of the Indiana Finance Authority and
member of ITROB, has provided any advice, counsel or
reports to the Governor or to IFA with respect to limi-
tations under the United States Constitution on the
amount or structure of tolls that may be imposed upon
users of the Toll Road under the Amended Lease.

Next Level Connections Program

88. On September 4, 2018, Governor Eric Holcomb
announced his infrastructure agenda plan for 2019.

89. Defendant Holcomb’s plan provided for a $1 bil-
lion expenditure for infrastructure projects known as
the “Next Level Connections Program.”

90. The program is being funded by $1 billion in pay-
ments agreed to by Defendant ITRCC, and with the
concurrence and approval of Defendants IFA and/or its
members and Governor Holcomb.

91. Under the program announced by Governor Hol-
comb, and in consideration for the $1 billion in pay-
ments, IFA amended its lease with ITRCC to allow
ITRCC to increase the toll rates for Class 3 and higher
vehicles by 35 percent, beginning October 5, 2018.
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92. The Amended Lease between IFA and ITRCC,
authorizing the toll increase on Class 3 and higher
CMVs, was executed on September 21, 2018.

93. The increased heavy-vehicles-only tolls went into
effect on October 5, 2018.

94. The toll increase authorized under the Amended
Lease is imposed only on Class 3 and higher vehicles.
Class 3 and higher vehicles are largely heavy CMVs
operating in interstate commerce. The new tolls im-
posed by ITRCC under the Amended Lease for a com-
plete trip on the Toll Road are set forth in the following
table:

VEHICLE |FORMER

CLASS TOLL NEW TOLL |INCREASE
Class 3 $16.33 $22.04 35%

Class 4 $34.04 $45.96 35%

Class 5 $44.46 $60.02 35%

Class 6 $52.11 $70.35 35%

Class 7 $96.90 $130.80 35%

95. Governor Holcomb’s September 4, 2018, an-
nouncement disclosed that the Next Level Connections
Program would utilize $1 billion paid as consideration
for ITRCC’s right to extract increased tolls from motor
carriers and commercial motor vehicle operators
(truck drivers) to fund a variety of projects throughout
the State including:

1) $100 million to “bridge the digital divide in ru-
ral areas of the state” through grants “to bring
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high speed, affordable broadband access to
unserved and underserved areas of the state”;

2) $90 million to “link communities through
more hiking, biking and riding trails” through
grants “encourage[ing] local and regional col-
laboration to grow the state’s trails system”;

3) $600 million to accelerate completion of 1-69
Section 6 from 2027 to 2024;

4) $190 million to add new interchanges on U.S.
31 between South Bend and Indianapolis, and
expand the number of projects that will be
completed on U.S. 20 and 30 through 2023;

5) $20 million to “[e]stablish Indianapolis as the
preferred Midwestern destination by adding
more nonstop international flights.”

Rachel Hoffmeyer, Gov. Holcomb outlines Next Level
Connections program, IN.gov, Sept. 4, 2018, https:/
calendar.in.gov/site/gov/event/gov-holcomb-outlines-
next-level-connections-program/.

96. The $1 billion announced by Governor Holcomb
on September 4, 2018 for inclusion in his Next Level
Construction Program was earmarked in its entirety
for projects not functionally related to the Toll Road.

97. According to the Amended Lease, the first install-
ment of $400 million was paid by ITRCC to IFA on or
before October 5, 2018. Amended Lease, § 7(a).

98. According to the Amended Lease, a second pay-
ment of $300 million to IFA is due no later than Octo-
ber 1, 2019. Amended Lease, § 7(b).
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99. According to the Amended Lease, a third pay-
ment of $300 million from ITRCC to IFA is due no later
than October 1, 2020. Amended Lease, § 7(c).

100. None of the intended expenditures of any portion
of the $1 billion is intended to contribute to the mainte-
nance, operation, or improvement of the Toll Road.

101. The projects included by Governor Holcomb in
the Next Level Connections Programs have no func-
tional relationship to the Toll Road.

102. The Next Level Connections Program provides
no benefit to the users of the Toll Road in their capacity
as users of the Toll Road.

103. Prior to raising the tolls applicable to heavy ve-
hicles on October 5, 2018, toll receipts from CMVs had
been at least sufficient to cover Class 3 and higher
CMV¥s'’ fair share of the cost of operating and maintain-
ing the Toll Road.

104. After the 35 percent toll increase went into effect,
toll receipts from Class 3 and higher CMVs repre-
sented at least 135 percent of what previously has been
determined as those vehicles’ fair share of the actual
cost of operating and maintaining the turnpike.

105. That excess does not represent a fair approxima-
tion of the use of the facilities by CMVs for which the
tolls were imposed.

106. That excess does not represent a fair approxima-
tion of benefits received by the motor carriers and driv-
ers for their use of the Toll Road.
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107. The benefits of the Next Level Connections Pro-
gram accrue instead to those in rural Indiana who will
benefit from high speed broadband access; to hikers;
cyclists, and horse-riding enthusiasts who will benefit
from upgraded trails; users of other Indiana highways;
air travelers to Indiana and those who serve them; and
users of a new port on the Ohio River.

108. The existing funding scheme for the Next Level
Connections Program requires truckers engaged in in-
terstate commerce to bear costs above and beyond the
costs associated with their use of the Toll Road.

109. Plaintiffs do not attack the wisdom of the pro-
grams supported by the Next Level Connections Pro-
gram. If those programs have value, however, they
should be paid for by Indiana taxpayers. Funding these
projects with toll receipts violates constitutional pro-
tections guaranteed to users of the Toll Road.

110. Defendants’ actions support a finding that their
decision to raise tolls on selected CMVs by 35 percent
and to expend revenues generated by that increase sat-
isfies prevailing standards for establishing an undue
burden on commerce under the Commerce Clause.

111. IFA Defendants and State Defendants have not
disclosed the extent to which revenues generated by
the tolls imposed upon Class 3 and higher CMVs will
be used to maintain and operate the Toll Road.

112. IFA Defendants have no authority to authorize
their contracting partner, ITRCC, to collect or retain
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toll receipts in excess of what is permitted under the
dormant Commerce Clause.

113. The tolling scheme designed by ITRCC, the Gov-
ernor, and the Indiana Finance Authority and its man-
ager and members to subsidize the Next Level
Connections Program discriminates against interstate
commerce.

114. TFA Defendants and State Defendants may not
evade their obligations under the United States Con-

stitution by contracting with a private entity to oper-
ate the Toll Road.

115. ITRCC is subject to the requirements of the
United States Constitution because it is acting under
color of state law.

116. In 2017, INDOT disclosed that 50 percent of
heavy truck traffic on its roads and bridges begins and
ends out of state.

117. Upwards of 90 percent of heavy truck traffic in
Indiana operates interstate, either originating or ter-
minating out of state or both originating and terminat-
ing out of state.

118. When Governor Holcomb announced the new toll
increase on CMVs traveling in interstate commerce he
specifically noted: “The majority of traffic is from out-
of-state. We'’re capturing other people’s money” Dan
Carden, State to receive $1 billion in exchange for al-
lowing higher truck tolls on Indiana Toll Road, Nw.
Ind. Times, Sept. 4, 2018, https:/www.nwitimes.com/
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news/local/govt-and-politics/state-to-receive-billion-in-
exchange-for-allowing-higher-truck/article_640a7253-
34cb-5bfe-a7fd-5b653ba4ef86. html.

119. The Next Level Connections Program shifts the
burden for much of the State’s infrastructure costs

from the citizens of Indiana to operators of interstate
CMVs that use the Toll Road.

120. Thus, the new tolling scheme discriminates
against interstate commerce.

121. Defendants’ actions in implementing the Next
Level Connections Program constitute an impermissi-
ble act of discrimination that violates the Plaintiffs’
constitutional rights under the Privileges and Immun-
ities Clauses of the United States Constitution.

122. The artificial inflation of the tolls for trucks to use
the Toll Road has and will continue to have significant
and adverse effects on interstate commerce.

123. Defendant Eric Holcomb authorized, ratified or
acquiesced in the institution of the excessive and/or

discriminatory tolls imposed upon Class 3 and higher
CMVs on or about October 5, 2018.

124. Defendant Joe McGuinness authorized, ratified
or acquiesced in the institution of the excessive and/or

discriminatory tolls imposed upon Class 3 and higher
CMVs on or about October 5, 2018.



App. 61

V. ALLEGATIONS RELATED TO DECLARA-
TORY RELIEF

125. An actual controversy exists between the parties
to this proceeding with respect to whether, as the
Plaintiffs contend, the tolls imposed on Class 3 and
higher CMVs starting on October 5, 2018 are excessive
and are authorized in consideration for payments to
support projects functionally unrelated to the Toll
Road thus constituting an undue burden on interstate
commerce. By contrast, in order to support the consti-
tutionality of these tolls, each of the Defendants must
contend that such tolls are reasonable and imposed
only to support the Toll Road, including services and
facilities that have a functional relationship with the
Toll Road.

126. An actual controversy exists between the parties
to this proceeding with respect to whether, as the
Plaintiffs contend, the 35 percent increase in toll rates
covering Class 3 and higher CMVs was designed to
impose a heavier burden on large CMVs most likely to
be operated by motor carriers and drivers hauling
freight in interstate commerce thus constituting a dis-
crimination against interstate commerce. By contrast,
in order to support the constitutionality of these tolls,
Defendants must contend that the Court should ignore
Governor Holcomb’s representation that the burden of
financing the Next Level Connections Program would
fall by design most heavily on out-of-state traffic.

127. For reasons set forth above, Plaintiffs seek a de-
claratory judgment that the increased tolls on Class 3
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and higher CMVs are unconstitutional under the Com-
merce Clause.

128. Plaintiffs have a direct, substantial, and immedi-
ate interest in the resolution of the questions of (1)
whether the increased tolls imposed on Class 3 and
higher CMVs constitute an undue burden on interstate
commerce, and (2) whether the increased tolls imposed
on Class 3 and higher CMVs discriminate against in-
terstate commerce in violation of the Commerce
Clause and the Privileges and Immunities Clauses of
the United States Constitution.

129. A declaratory judgment by this Court will resolve
an actual dispute between the parties with respect to
the constitutionality of the tolls imposed by Defen-
dants on motor carriers and drivers using the Toll
Road.

VI. ALLEGATIONS RELATED TO INJUNC-
TIVE RELIEF

130. Defendants, acting under color of state law, have
imposed and are imposing unconstitutionally exces-
sive tolls on the use of the Toll Road by CMVs.

131. Under the Amended Lease, ITRCC has or will
transfer to the State of Indiana $1 billion in consider-
ation for ITRCC’s right to collect excess toll receipts
to subsidize services and facilities that have no func-
tional relationship to the Toll Road.

132. These actions by Defendants impose an undue
burden on interstate commerce and discriminate
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against motor carriers and drivers of CMVs. A dispro-
portionately high number of CMVs subject to the tolls
operate in interstate commerce. Operators of passen-
ger vehicles and small trucks which operate intrastate
are not subject to the toll increase.

133. Defendants have acknowledged that the in-
creased tolls will fall most heavily on trucking traffic
originating from or terminating outside the state of In-
diana.

134. Defendants’ unconstitutional invasion of Plain-
tiffs’ rights is ongoing and is causing, and will continue
to cause, irreparable harm to Plaintiffs using the Toll
Road.

135. The balance of interests between the parties tilts
heavily in favor of Plaintiffs and other persons who are
currently required to pay tolls that generate revenue
far in excess of the amount required to operate and
maintain the Toll Road.

136. The public interest will be well-served by elimi-
nating the undue burden and discrimination that De-
fendants are imposing on users of the Toll Road.

VII. CLASS ACTION ALLEGATIONS

137. Named Plaintiffs seek to represent a class com-
prising all persons or entities who, at any time on or
since October 5, 2018, until the date when any final
non-appealable judgment is entered, operated a com-
mercial motor vehicle or vehicles in Vehicle Toll Class
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3 or higher on the Toll Road and who paid tolls to
ITRCC for that opportunity.

138. This action, brought by Plaintiffs as a class ac-
tion, on their own behalf and on behalf of all others
similarly situated, meets the prerequisites for a class
action under Fed. R. Civ. P. 23.

1)

2)

3)

NUMEROSITY: Pursuant to Fed. R. Civ. P.
23(a)(1), the Class is too numerous for practi-
cable joinder. The members of the Plaintiff
Class comprise tens of thousands of operators
of CMVs on the Toll Road who have paid
and/or will become liable to pay excessive
and/or discriminatory tolls for their use of the
Toll Road in the future.

TYPICALITY: Pursuant to Fed. R. Civ. P.
23(a)(3), the claims of the representative par-
ties who have paid or will pay the challenged
toll are typical of the claims of all members of
the Class. Named Plaintiffs and all class
members are subject to ongoing harm by the
same wrongful imposition of excessive and/or
discriminatory tolls. Plaintiffs’ claims are the
result of the same practices and course of con-
duct by Defendants that give rise to the
claims of the class members, and Plaintiffs’
claims are based on the same legal theories.

ADEQUACY OF REPRESENTATION:
Pursuant to Fed. R. Civ. P. 23(a)(4), Plaintiffs
will fairly and adequately assert and protect
the interests of all members of the Class.
Plaintiffs’ attorneys are experienced class ac-
tion litigators who will adequately represent



4)

App. 65

the interests of the class. Plaintiffs’ interest in
obtaining compensatory damages and injunc-
tive and declaratory relief for violations of
their constitutional rights and privileges are
consistent with, and do not conflict with, those
of any potential class member. Plaintiffs have
adequate financial resources to assure the in-
terests of the Class will not be harmed.

COMMONALITY: Pursuant to Fed. R. Civ. P.
23(b)(3), common questions of law or fact pre-
dominate over any questions affecting only in-
dividual members, and a class action is
superior to other available methods for the
fair and efficient adjudication of the contro-
versy. Common questions of law and fact are
susceptible to generalized, class-wide proof.
Common questions of law and fact include,
but are not limited to:

i. whether the toll imposes an unconstitu-
tional burden on interstate commerce for
the CMVs paying the tolls;

ii. whether the toll impermissibly discrimi-
nates against motor carriers and drivers
paying the toll while engaged in inter-
state commerce;

iii. whether the toll impermissibly discrimi-
nates against out-of-state motor carriers
and drivers paying the tolls;

iv. whether the benefits secured through the
expenditure of toll receipts are function-
ally related to use of the Toll Road;
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v. what services should be included within
the constitutional analysis of ITRCC’s
tolls on trucks;

vi. what are ITRCC’s costs for maintaining
the facilities associated with the Toll
Road;

vii. what are ITRCC’s costs for providing ser-
vices;

viii. whether toll rates reflect a fair use of fa-
cilities by operators of CMVs paying the
toll;

ix. the extent to which toll rates exceed the
benefits ITRCC confers upon truckers
paying the toll,;

x. the extent to which tolls collected exceed
the costs incurred by ITRCC to maintain
the Toll Road; and

xi. whether the tolls collected are sufficiently
related to services provided by ITRCC to
those who pay the toll.

UNIFORMITY OF ADJUDICATION: Pros-
ecution of separate actions would create the
risk of inconsistent or varying adjudications,
confronting Defendants with incompatible
standards of conduct, and such separate ac-
tions would likely impede or be found disposi-
tive of interests of non-parties to the
adjudications.

ASCERTAINABILITY: Computerized records
exist for all toll charges paid by individual
class members who use the E-Z Pass or other
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electronic payment system or who use a credit
card or debit card to make toll payments. Fur-
ther, ITRCC issues written receipts upon re-
quest at the time of payment for tolls paid
with cash. Toll payments by business entities
like motor carriers are business expenses for
which claims for federal and state tax deduc-
tions are included on tax returns. Thus, there
are numerous sources of documentation avail-
able to identify excessive tolls paid by puta-
tive class members.

7) OTHER: For potential class members, espe-
cially those who travel infrequently on the
Toll Road, compensatory damages, in the form
of past toll payments, may be relatively small,
making it uneconomical for individual plain-
tiffs to adjudicate their individual claims. On
information and belief, Defendants have col-
lected and will continue to collect tolls from
persons using the Toll Road, making injunc-
tive and declaratory relief appropriate with
respect to the whole class.

FIRST CAUSE OF ACTION

(Violation of Commerce Clause - Undue Burden)

139. The allegations above are incorporated herein as
if fully set forth below.

140. The Commerce Clause of the United States Con-
stitution provides that “Congress shall have Power . . .
[tlo regulate Commerce with foreign Nations, and
among the several States.” U.S. Const. art. I, § 8, cl. 3.
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141. The Commerce Clause prohibits state actions
that unduly burden interstate commerce.

142. The Commerce Clause requires that user fees, in-
cluding tolls (1) must reflect a fair approximation of
the toll payer’s use of the tolled facilities; and (2) may
not be excessive in relation to costs incurred by the toll-
ing authority in providing such facilities.

143. ITRCC’s imposition of tolls, under the direction of
IFA Defendants and State Defendants for use of the
Toll Road by operators of CMVs constitutes an undue
burden on interstate commerce in violation of the Com-
merce Clause because:

1) the tolls imposed upon Class 3 and higher
commercial motor vehicles starting on Octo-
ber 5, 2018 do not reflect a fair approximation
of the use of the Toll Road facilities by those
CMVs upon whom the tolls are imposed;

2) the toll revenues collected by ITRCC starting
on October 5, 2018 represent at least 135 per-
cent of the actual cost of providing Toll Road
services to operators of Class 3 and higher
CMVs; such toll levels are excessive in com-
parison to the actual cost of making the ser-
vices and facilities of the Toll Road available
to CMV users; and

3) the $1 billion consideration promised by the
ITRCC for the right under the Amended
Lease to impose higher tolls is to be diverted
by IFA Defendants and State Defendants to
pay for services and facilities having no
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functional relationship to the operation and
maintenance of the Toll Road.

144. Plaintiffs and class members have suffered and
continue to suffer damages as a result of Defendants’
imposition of the unconstitutionally excessive tolls on
their use of the Toll Road.

SECOND CAUSE OF ACTION

(Discrimination Against Interstate Commerce)

145. The allegations above are incorporated herein as
if fully set forth below.

146. The Commerce Clause and the Privileges and Im-
munities Clauses of the United States Constitution
prohibit state actions that discriminate against inter-
state commerce.

147. The substantial increase in tolls imposed by De-
fendants only upon Class 3 and higher commercial mo-
tor vehicles effective on October 5, 2018 discriminates
against interstate commerce.

148. The toll increase falls exclusively on the types of
trucks that are most likely to be engaged in the inter-
state transport of cargo. No increase in tolls on other
vehicles including automobiles, buses and small trucks
that are relatively less likely to be engaged in inter-
state commerce was imposed.

149. Defendants, acting under color of state law, have
deprived and continue to deprive Plaintiffs and puta-
tive class members of the right to engage in interstate
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commerce absent discrimination and in violation of
their rights under the Commerce Clause and the Priv-
ileges and Immunities Clauses of the United States
Constitution.

150. Plaintiffs and class members have suffered and
continue to suffer damages as a result of Defendants’
imposition of the unconstitutional toll.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request
that this Court enter judgment against the Defendants
as follows:

1. A Declaratory Judgment against all Defen-
dants that the current toll rates imposed by
ITRCC on Class 3 and higher CMVs under
the direction of IFA Defendants and State De-
fendants violate the Commerce Clause and
constitute an undue burden upon interstate
commerce because such toll rates do not rep-
resent a fair approximation of the use of the
Toll Road by Class 3 and higher CMVs and be-
cause such toll rates generate revenue that
exceeds the actual cost of operating and main-
taining the Toll Road.

2. A Declaratory Judgment against all Defen-
dants that the 35 percent toll increase im-
posed on Class 3 and higher CMVs by
Defendant ITRCC under the direction of IFA
Defendants and State Defendants was de-
signed to and does discriminate against
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interstate commerce in violation of the Com-
merce Clause.

A Permanent Injunction enjoining all Defen-
dants from continuing the 35 percent trucks-
only toll increase.

An order directing IFA Defendants and
ITRCC to render an accounting covering the
period since January 9, 2017 of (1) all toll re-
ceipts received by ITRCC; (2) all expenditures
by ITRCC for the operation and maintenance
of the ITR; (3) all toll receipts transferred to
IFA or INDOT pursuant to the Amended
Lease and/or its predecessor agreement(s),
and (4) the balance of all toll receipts retained
by ITRCC, whether as profit, disbursements
to investors in or owners of ITRCC, or other-
wise.

A Judgment for damages against IFA and
ITRCC, jointly and severally, in an amount
equal to the amount of the excess tolls im-
posed on Plaintiffs and the members of the
class they seek to represent together with pre-
judgment and post judgment interest as ap-
propriate.

A Judgment for damages against Defendants
Governor Eric Holcomb, Commissioner Joe
McGuinness, Dan Huge, Micah G. Vincent,
Kelly Mitchell, Owen B. Melton, Jr., Harry F.
McNaught, Jr., and Rudy Yakym III, in an
amount equal to the amount of the excess tolls
imposed on Plaintiffs and the members of the
class they seek to represent together with pre
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judgment and post judgment interest as ap-
propriate.

An Award of attorneys’ fees and the costs of
this litigation including, where applicable, ex-
pert witness fees, all as provided for by 42
U.S.C. § 1988 and any other applicable provi-
sions of law.

Such other relief as the Court deems proper.

Respectfully submitted,

[s/ Michael R. Limrick
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