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QUESTIONS PRESENTED

Petitioner Reuel Jacques Abale Gnalega, an 
African-American US military veteran, was 
electrocuted and misdiagnosed by a VA Hospital 
physician team, including a Dr. Michael H. 
Pfeiffer. Petitioner is a veteran who is eligible for 
treatment at the VA Hospital in Washington, DC.

After electrocuting Petitioner, and several 
years of attempts by the VA Hospital to diagnosis 
and cure of the cause of Petitioner’s pain, the VA 
Hospital in Washington DC prematurely 
discharged Petitioner from further diagnosis and 
treatment. On March 16, 2016, the VA Hospital 
in Washington, DC refused to continue to 
evaluate and treat Petitioner’s pain. Id. As a 
result, Petitioner has suffered incapacity from the 
chronic excruciating pain of the internal burns, 
the inability to walk except with crutches, a 
possible foot amputation, cognitive decline, and 
the inability to work.

On May 31, 2017, Petitioner submitted a claim 
letter to the VA of Washington DC - well within 
two years of the VA Hospital’s discharge and 
ending its treatment attempts to determine the 
cause and resolve the pain of Petitioner.
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. .J^fter , the. .District,.. Court initially... denied 
Respondent’s^motion to dismiss and allowed^ the 
parties to ^rp^ed with ^sc 
filed a Motion Tor Summary Judgment that relied 
oh" sworn affidavits of two VA "pQcfors,.”. hjichael 
H. Pfeiffer and Freidheim Saridferink** Plaintiff
sought, deposition of; those doctors.It, ^as only

deposing . ,tlie very VA.doctors. whose., iafffdavits 
formed the factual Basis, for Respondents Motion 
for SUAmary Judgment, • • : v ' " ’ ""

.iA-/1 i-i'J;.... v;. - -

id-The questions presented are:
I f ’

(A) Issue 1: Whether Appellate review of a grant 
of summary judgment was de novo, (<Judicial 
Watch, finely.rflep’tfofD?f.-, M3 F.3d 1106, 
1110’t&.C!' tJir*.“2019)); and'whether, in such 
review, the Court of Appeals “examine [d] the 

. facts iri; the, record -and all _reasonable 
inferences derived' there from In' a light most 

' ' favorable to' the; nbri-movirig paxty/’ Fe/S b., 
Fireman’s Fund Ins. Co., 909 F.3d 11.86,'1193 

^(D.C. Cir,2018); ^ ; :t".

(B) Issue"" 2: Is a court obligated to' treat the 
Federal Tort Claims Act’s statute of

i
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limitations as running while the veteran 
. . remains under the .exclusive, control and.,care 

* .. of" the* VA ' to correct '."Ms': ‘'debilitating and 
traumatizing electrocution injury

• thu§ allowing; the VA to'beriefit from i£s illegal 
;V. and/or immoral behavior.0.

(C) isfue 3Vwhetherat.wa£^oiation b^proceSirai
k: Fifth ^rid^t;|&

theVDisfricjf Court- to' prevent Petitioner from 
dbpdsmg and doing other forms of!discovery on 
id ^^^^ose^d«^aM.^& 

were, in fact, relied upon the* Distinct'Court
in granting the Motion for SummaryT , , > ' u:.hsz-xC wL.c:'': riJudgment.

in.*: an

. X.

7 • v- c, j.- •, / !KAr).-ri:rirPY 7 ■!
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■ PARTIES TO THE PROCEEDING '
r

:;;o" ?iw :pi-
Pursuant to Rule i4.1(b)^tfie following appeared

of
Columbia. ' ........ . "
L •• ». ■’ '■>! j

•• • sT - ;r ^ 'Petitioner-Appellant is Reuel Jacques Abale 
Gnalega, an African-American US Veteran .who
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and treated by the VA Hospital in Washington DC
......... ..................................................
Respondent-Appellee is United States of America 
and WashingtonDC Vetera;ns^Medi(ihl; Cehter: •-**'
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.v.{QPJNIONS;BELQIT\ '/v?vvd ••*\*ov.'>\-; o
$\:

This-'Petitibh,,for'Writ-*of'Ceii;&>riarjr,s,e^i5s-Teview 
of the Order of the US Court of Appekls for' the 
District of Columbia, USCA Case #20-5262, 
March 25, 2021 (COA Order, APP-1), and Denials 
of Panel Rehearing and Rehearing En Banc, US 
Court of Appeals of the District of Columbia, June 
7, 2021 (COA Rehearing Ordery APP-3 and COA 
En Banc Rehearing Order, APP-4, respectively). 
Those appellate orders summarily affirmed the 
US District Court Grant of a Motion for Summary 
Judgment by Respondent, Case l:18-cv-00514- 
APM, July 31, 2020 (USDC Order, APP-5 and 
USDC Memorandum, APP-6).

JURISDICTION

The US Court of Appeals of the District of 
Columbia issued its opinion on March 25, 2021, 
and its Panel Denial and En Banc Denial on June 
7, 2021. This Court has jurisdiction under 28 
USC §1254.
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T/KV&FATIBMEm OWmEWASE: ;/,>!?
As this brief-4's^-writfen;^-millions of veterans 

depend upon the US Veterans Administration (VA) 
fob: proper diagnosis and treatmeht of their -medical 
conditions. :.JThe)VA has earned aupoon reputation 
over ;thei .years'-.as. being-generally incompetent: and a 
safe i harboT:’: -for v inadequately’ • trained-: i sand/or 
unqualified
Administration: Greater Focus on Credentialing 
Needed to Prevent Disqualified Providers from 
Delivering Patient Care, GAO Report GAO-19-6, 
February 2019)

. '.(Veterans /lb ^Healthdoctors.

Furthermore, the VA’s Medical Records have been 
known to be manipulated by individuals inside the 
VA. See, e.g., VA Manager Indicted on 50 counts of 
Falsifying Records of Veterans Waiting for Medical 
Care, Washington Post, July 20, 2015, Former VA 
Podiatry Chief Sentenced to 6.5 Years in Prison for 
Health Care Fraud Schemey DOJ Press Release, 
March 3, 2000.

The quality of care the VA delivers depends upon 
proper incentives for the VA to hire and maintain 
qualified doctors and nurses, and to have them 
properly diagnose and treat its captive patients. 
That depends, in part, on the ability of our veterans 
to be able to properly investigate and seek judicial 
relief when they are improperly treated, including 
when they have been treated, as here, by an

1
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>xxy;\ o'.:? x; . ex, ir.‘.unquaMe4,vstaff .,4.::the . VA , who engage m
involuntary, “ . and 'J dangerous^' electrocution 
eiperiinentatiqnA'on., our Veterans, and staff that 
mislead, tpnse'Veterans.with misinformation to cover
lip their fellow staff member’s, crimes and mistakes.-exx -'Xv xxxrx.xer i. x

: -JnM^^eioW^th^VA■ dbc&f(s)\w^reggaging 
inj what' can only, be described as an electrocution. 
experiment' rather„ than' diagnosis and treatment: 
Evidence- was . discovered, that1 the ' attendjhg VA 
"doctoP^^^V'MiciiaeTi; Pfeiffer” 'was' hor'pbperiy 
qualified as, a doctor but, iristekd wa's_ only a PhD 
researcher“ in'"'neurophysiology;. ,&om, .Hiimbolt 
University in Germany.-'............

. .;Alf.'of fhesef^facts were', properly1 alleged lb" the 
gomplamt'belqwV Hov^ever^'just as that attending VA 
“doctor " his'.superyispr, and another VA dq'ctot Wer£ 
being scheduled .f or deposition, the Respondent’ filed 
conflicting affidavits /"adcompahying' a motion^ "for 
summary judgment ' ‘and a Motion to Stay’’"all 
discovery.. Without waiting for even a response from 
Petitioner to the Motion to Stay, the District Cpurt 
granted that request motion for stay of ail discovery, 
including preventing depositions, Without' reasons. 
The' District Court left no opportunity "to'’ cross- 
examine the 'doctors nor. any fair opportunity ’ to 
challenge the affidavits and records upon which, the 
Respondent’s Motion for Summary Judgment relied; 
(Minute Order, APP-16)

2
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improperly implicitly accepted as true the VA doctors 
affidavits and; records''|e.g.,y‘>Ke‘Accuracy /of’the 
medical. records those ‘ doctors authored^ tfc^e r-ble of 
each of tW doctors, their qualifications,' the nature" of 
the. unauthorized electrocution experiment that was 
performed on Petitioner, what they"said' tp^Petitioner 

they etc^. The: Disfect' Court
failed tp; accept as 'true,, in a .light 'most favorable' to 
^etitipner^ the "allegations.- of the, .Cbrnplaint arid 
Pe&tiorier’s supporting / affidavit.;‘V (Memorandum 
(APP-0),; ‘ Pe$i6ners ; peclaratipn jAPP-%',Second 
Amended Complaint;(APP-4%)y'

...Furthermore, the District Court .ignore^ .that .the 
VA staff.had riiisiead Petitioner dui^g^ts cpntmu 
care; from 2013 to March 2016^wMe..f£u]in^ ’tp 
prppeiiy'diagnose and treat ;the physical pain and 
psychological damages caused by the';VA “doctor’s” 
electrocution experiment oii Petitioner.; ' .
-’••• .*• . f .• ci "'.-i-if 'n.

’. .The District Court substituted its own uninformed 
medical; ppiniori; to; determine that the' statute' of 
limitations began to. run when the.; electrocution 
occurred in 2014, rather,than, when;the VA ceased its 
attempts to. diagnose,, treat, and mislead Petitioner 
in 2016,. Based'on the District Court’s uninformed 
medical , opinion, it ruled that , the; stutute of 
limitations" of the FTCA required granting' the

3
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Respondent’s:.';‘MoMop; "for , Summary." Judgment 
(Mewrariturn'm' ‘ ........... ......

-.•.■I-. . .• L;-J . i<>. v$;;? :/a o.>1-
\\It is now clearly established by this Court that the 

FTCA’s §2401(b),s ltimeii limits are ,non-jurisdictional 
and thus subject to equitable tolling! United States 
v. Kwai Fun ^on^, 135,S.Ct. ,1.625, 191 L.Ed,2d 533 
(2015). However, instead of relying on tliis more 
modern,.yj.ew,..the; district Court., relied, sojely upon

444
U S.' lll.e 122-23 .(1979) Which placed a burden on 
therinjuxed Veteran.to “inquir.e into the unknown 
cause of. a.kno\yn injury. . „
v .. J . . ^ ■ a.1 . * •* j : , A

L 'e A , .:medip41. ..malpracticC claim under the 
: ' tTCA. accrues^when the plaintiff knows “the 

- critical factf" that he Has been hurt and who 
’:.“v.has inflicted .the injury;” even if he. does not 

jkndw; :that;;,the .injury..;was ‘ “negligently 
j-: inflicted.”- ^United States Kubric^ U.S. 
" •: ^ J ’ ■ '■22-23 (1979)7' This' standard places on 

^ van. injured plaintiff the burden to “inquire into 
the uriknown'eause of a known injury!^.' In re 

, Swine Flu, Immunization Prods. Liab.'Litig., 
;! 8M'"tf2d“l*39'’ 1443 (D.d Cir. 1989) (citing 

Sexton v. United States, 832 F.2d 629, 637 
.... (D.C. Cir. 1987)). If the plaintiff knows,the 
..“historical facts associated with the'injury 

itself,”. Sexton, 832 F.2d at .634, “to heed' only 
undertake a reasonably diligent investigation 
to determine whether a cause of action may

•»...•

’r
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lie.” Id. at 633. Thus ordinarily, “a plaintiffs 
r '^undersianSing " of ' the^lM^nat^e;of;&te 

treatment should suffice'1"to begin 'the statute 
running.” Id..1

r -*:*ii.' * ? •

r•< . • r*m • •
Memorandum {APP-TO) . , v

'The District Court went on to-argue: '. ? w
<>:o

*'■. ^Tn " .this f pa'se’r' "ho/.. reasonable J|uryj 'could 
conclude '.jHat-'Flaintilf did hotr “understand ,ttie 
basic nature of the treatment”* on January SJ 
2014, ihe date the'EMG test waS performed, or 
shortly thereafter. Plaintiff readily "admits to the 
immediate effects of the electrical shock: he 
“was thrown off the chair and'fell ontoftiie floor,” 

' ^ Ohalega Decl. t 10; he suffered"“extreme” pain, 
id. 1 20; within days.of the test^ his .“whole left 
side went numb,” id.:% 45, and lie’developed a 
bump.on his ankle and swelling “at the location 
where the EMG machine was, placed/’. id. H 29; 
and he/reported to the ..emergency room “in the 

;-;'".days,:kfter th^EMG id. H
45.” .* •'' / * ' '" A. "" .

r

- Memorandum (APP-10.--APP-11)• ;
1

7 ’/ X.KC- " 1

Buried, in a footnote, however, the District Court 
aknowledged' that Petitioner did make inquiries of 
his injury throughout the years following. 
Memorandum aX note 2. (APP-11):

. /* < •

• \

5
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aid To vivihc eds :.-.y as T?ro;

ae* "e£P£siheta<M.. SeeGnalega1 MedicdlRecords 
’: At'tacfimenii.to'-’AfflSavif,'^EdF Sut
;! ?!'Plaintiff'offers W evidence thiff lie actually 

" ^ " notified any sasequefit^tir^^Kysici^bf 
theBotched ElilG test'.” ' "T.......’ ~ \

.•/■,•' _v/ 9ni3i-:yJt:>;

q
,.i

." .*

its #ocio&l-&ftiaUhda oeceisto. :kw ri&$ickl record^ 
Set^eSep,fgiM io p^pe^ dia^ ^d treat 
tfie. complex.,pain; condition that the VA caused; 
Cle ar ly seeking to misinform or through' their qwn 
incompetence1 ' would the^VA doctors n6t ma£evthe 
connediion'r hetwednC**ihe ‘ EMG "test found

*v!:. {jVO,..'aV;V,5 3> O-'.i: ft: .ft Of«w: I if/

'■'Nothing m'tfe^case^ law ' supports the^Distnct 
Court’s view placing'sich a self; diagnostic fictfdefi/on 
Petitioner (who" has no medical training) in^an FTCA 
VA medical malpractice case. s%-

:.v\

'"At the/time; the Petitioner had no choice but to use 
the yAs'doetors and its services:' .Special jiermission 
had to be giantdd'td use medical services. Outside the 
VA. Infle VA wa^ Petitiorier’s only source of medical 
diagnosis arid treatmerit.' Whether;.intentionaliy or 
through ineptness it covered up critical facts from

6
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Petitioner as to the nature of his injury, including 
that Petitioner had involuntarily .and unknowingly 

a^apiglor a^PffiD'n^h^hysiology 
researcher, Michael H. IJfeiffer.'A, In' addition,

MM“dunderstanding of,-his. condition as a result, of the
his

cognitive skills ^ as evidenced by manylof the entries 
ill tKe V& tScords- an^hat^^U^u^af t3i| VA to 
determine what was wrong with him.

^ Suf^V;i|g^fr#; amnesia^ and seyfee^g^cm 

after Petitioner was disabled by the VA electrocution 
i^Janua? J2(|l4 ;(Jhnho0>O,' 2020^Declami^nof 
Petitioner.$1207 (APP-30 -.APP-32)-supported by 
petitioner's Medical Records atr43;5:436)faiid having 
npwh^ eke to. get mpdical Jtreatmeg|agnosis 
because of yAs,practical .monppoly^pn supplying my 
diagnosis, apd treatment . (January: 30,, 2020 
Declaration of Petitioner 11(28-32 (APP-32 - APP-33), 
Xhe Medical Rfcoj^pf^the VA show how vulrjersble 
Petjtumer, ,yyas.„, to , misleadmg... or.... absence,,,of 
infoppaa^ion Provided rby tbei VA *ctors 'as jp^the 
cause of his pam:

.. . a.,‘!Unclep etiology, given ,paostly.Anprmal MRI 
(and^EIVIG . findings. Neurologic' syxnptomV not 
.. consistent with focal lesion." Suspects .that"there is 

a ..psychological component to ^pam "in addition to 
underljong issues” Feb 6, 2014 (Plaintiff's Medical 

. .. Records at 432)..

7
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/ r*p.* i

,::r'""V;?; '?&''■■■? .Ulfiv? V*<>&.Z /'"Oh ,

(Plaintiffs Medical Record at 430) 

h-- •|;‘i'JVIr‘5Sn^aIs voiqm^extreni&'frus^art?ri at

h^Sy^n?rw^Kii3.™ ,s.°-P-Se':9|.^as
"Pv^^^^ ypung soj ^nd has

worrl®d;
v; Mmffs

Records ?} *m ,

\»-. •

:•'?

5

;o ^;cii e: i ..*••' *, j

- 6’ 2014

e. The PHQ-9 test is positive for moderately
severe depression" "The PHQ-2 test is positive'for 
deprp^n" ,2014 .^laintm Medical

'Z-‘;)'--nZL i'.vc'ij *'ii v-ur ^;.;a ' .f. Epicenter. !? unkriown-, to patient., .increased
pain noted' with Bearing L (LE). Pain mostly 
around ankle or knee .Jt and is dull and emerging 
ip' nature" Feb. 28/ m^^Miff^^dical 

[ ^egords at 427) ’ " ' ' ' ^
:. *•: jm ?.L" ^::>

** *•..
Pt with" no‘ particular pattern of pain , and" pt 

is not able to identify where pain is, (whoie (L) Leg 
hurts)" March 7, 2014 (Plaintiffs Medical Records 

: at 428); ' ; " " '■

g.

•*txf {:■;.,1

8
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h. "Aggravating factor: walking, Alleviating 
factor: I don’t know what starts and. what stops"

' fey: 13, 201'4'i[Plaintiff’s WS^afW^8fds'aS"339)
• ■> v.'h.-' y o/-.rv;. -4.;

i. "A small elevation of the left foot- Unclear 
; ■ etipl^; ^Dpes ribt' L appear ^;n^^infected.

Retommeridhtidn/pian:: I would. ntit*.1 recommend 
"•kn/’iht^entibiiar^aih ^rdcedd^s uhl^^erb is 

sdlid ^hdication" for' fhosb procedure^;' Six&eTT am 
VVribt siure"tjie problem with1 his’ left; ffboV "small 

veieVatibii; "P suggested mm tb^u^wite: D/^use" 
May. 13, 2014 (Plaintiff* Medicdl R&lr&W 34T3)

j. 5‘’ "Patient" ^presents7' ,tb7 physical.'^therapy 
complaining of loftarikio pain'of Unknown cause"
March 25, .2015 (Plaintiffs Medical Records at 

' 151) : ' £r" • • -8f>di" o

"Complaining of left ankle pain "of unkihOwn 
cause. He was in a car accident m'2013 but reports 

. injuring his back not his foot" March. 25, ,2015 
' XPldlntiffyMedicalReMrds 232-237);: k ' 1

: L’ "Patient reported he still1 doesn’t; haWanswers 
after "the mdsvf‘recent neuro visit:,.He report^no 
one can explain the pain, temperature changes 
and weakness in,his leg" May. 27, 2015 (Plaintiff’s 

"* Medical Records at 219) ' 1. J "
' ' ’ . - ' -V. *" -r. •. . .•

m. "He reports he continues to Have, intense 
pain in the left leg with pressure and movement.

V*

9
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; • i?.*£:.• v: to "W'wVi;, i>r:--v*:rOrjII'?5 vi

r ..about- the;.c^use . and. thp treatment^ for hjs issue?. 
; ‘ He remainsy.c.on’yiric.e^ "the injections into his^back 

caused "t^e„te£ pain,' either, from a reaction,to. the

,*m§ &^fcM^cal'Mrds%?16> ■; .■>:£^vs:

..• ..-n,:"pe continues, to, report, pain in his ;entireleg 
" ^ Point fe^nes^^H^ aiso
„ concerned about a recent’ ultra, sound showing

of;.hrniuscl£ Nave^^'Ms
................. ‘ ■...................r c. s:> .••

"eyaliwiyfSl4e^USS: ^5 ^(PlMiB

' -........— ;
I.-... ’ . . V/.V.’ \J ,v ......

/
••> j'.'. -.t.J

Outside., pam in 2013 ” Nov. 12, 2015
' (Plaintiffs Medical EecorcEs at 171'-; ^ . t .,

i ^^ndivi^a^ ,yrho hs^e,,experjencpd yan .Electoral 
Injury have;beeii reported to'demonstrate'both acute 
and'.-, delayed cognitive and' psychiatric 'symiitomi 
(emphasis added!,! (Aase, et al., “Mood and Cognition 
after. Electrical\ Injiiryi'A. *Follow-up Study, ’Atdiny^s 
of Clinical Neuropsychology 29 (2014)1. ‘l&S-ffiD): 
‘Voltage levels chronic pain and litigation status'did 
not predict psychiatric morbidity. Psychiatric 
difficulties commonly emerge and persist following

10
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El [Electrical Injury].” .(Rubin, et t al.fifAy. 20:09, 
Psycfiwtrfc 'ihptbidity foltowirlg Electriz'd inj'dry:dnd 

its effects oh'cdgmtivi furtcfiohiri'gfGrdheral Hospital 
Psychiatry 3r(J4):360-6)) { ’ te^mfe<^idf.?reebrds of 
Petitioner ciearly indicate iii a numbercof places' he

depression’' arid other" undiagnosed ' mental 
impairments, It is well established that depressed 
individuals have ^iMculties ^efeling 'aftS" deceiving 
support from others (eg.,, Coyrid';'and ’:J6itter?n,J7ie 
Xniexaciipnal[^rNad^ off DepressionAdiMkces, ' in 
InierpersonaP'Mppfbaches, American:. Psychological 
Association (19$9)). "After 'reviewing'* the' nifedibal 
records and seeing the extensive documentation 
provided. £y Petitioner," coinmoh usens%. should have 
led the District Court to realiz^ that, witl^' Jiis mental 
condition, Petitioner was n6t in ^positiCii^td^do^an 
effective, investigation of his medical condition, and 
ihat'he was vulnerable to the^misinfer'mation he was 
receiving from rthb; VA stfdff^iif "his -alttpmptJ to 

determine the Pause of,'and td'reljevey' the"’complex 
pain he was suffering from. f

petitioner’was not going to recdgnize thaLt ;heJ war, 
getting t ineffective treatment from the yA/aiidcbuld 
hot'/.be held' accountable for not, being aware of the 
cause of his!complex pain, and whsit'to do about it — 
including filing an informed FTCA action within twb 
year's while he was" still; reliant on the VA'for hjs 
medical information.

-.v •\ * ,
iV:

11
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-These'
petitioner\%e^.ynd7^ien'.tie' kne^ iti made' the 
grant; of .a Motiojiifor^Summai^'Judgment the benefit 
bf-Qriticai discbyery^'in^lu^g* heposijig the key;j 
“doctors,” improper and reversible?'' ' The District 
Court ^re^ded'the\ayl^ability>qm<fabie\toiMg;of 
the statute'of limitation of "the'FTCA in a case such
a^u
\ ; /;i^3tgaa of a fai he^ng 9f ;ty;'|;ri^eMe,!4e 

District; Court, abruptly, cut short, discovery and 
barred , depositions of key doctor affiants"- including 
those ^tK fraudulent credentials who engaged in 
illegal' electrocution experimentation oh the Veteran- 
Petitioner? 'Despite its words to the contrary, the 
District Court accepted as true facts in the affidavits 
of VA doctors and doctor-authored records with no 
opportunity for. cfoss?examination or % deposition of 
those doctors or the authors of those records.

;-?• ...-’.O Li\. .... t. ■■'■ . , . ...y.'.

' "V?he District", Court, below did. not acted consistent 
with the’brders of this Court nor was it'being,Taiir to 
tHis'yeteram This veteran and the others who have 
faithfully served pur 7 country expect ip be treated 
fairly' and. properly, consistent" with the .^US 
Constitution and the laws of this great 'country'for 
which they have served and fought'.'

• "i : .i.. .1

BACKGROUND
Petitioner * is a veteran who is eligible ' for

12
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treatment at the VA Hospital in Washington, .DC. 
Petitioner went tojVA, H'osoiW m^WaslWg^orV.bc 
oyer tjie.'course ob seVerkl years^seelang relief for 
back and ankle pain. (See,- Second1 Amended 
Complaintha^. ;16, '2019;';(APP^J 
Petitioner sought treatment for his hack' anr! ankle 
pain ait the VA Hospital in;Washin^bn De;TM ;'a''/

■ ~ V: ,7; - 7-... .7 ?.'•
/

Petitioner began seeking treatment for hi£ hack 
pain from, the VA.Hospital m .Washington .DC in 
December' ‘20 J3'.'(See; Second Amended' 'Complaint, 
January v :i9'^ 2019,;,. R.31,/ (APP-42))/ 7A ' he*ve 
conduction ' exam, . .(EMG) was. ordered and 
admimstered in January 2014. It consists of passing 
electric ciirrent throughthe patient’s body.

As the District Court’ related:, 'T'"'1
"v *0.70% .c:rs- iXviW'- .y.

[0]n January 9, 20IC'J|r^^c!iae^,i^ei£fer, ja 
neurologist at the Washington D.C.' Veterans 

^Administration ,(“VA”) Medical . , Center,
negligently performed 'an \electrprtiyography 

’ r.‘(“ESl(j") test, on his ‘left1 kiikle that caused 
permanent' injury and pain. Decl.df 'Rkuel 

], Jacques 'Abate Gnalega, ECF No. 601 (hereinafter 
Gnalega Decl.], fif 1, 5. According to' Plaintiffs 

' sworn ' statement, the electrical stimulation 
administered was so strong that he “was thrown 
off the chair and fell onto the floor.” Id. 1 10. The 
attending VA neurologist then said “he would 
turn down the machine” and conducted the EMG

i.

.0
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'■■/tesriWice* more T^^4ecidmg,%o st^ the test/’ 
*M{ “h^ lPptifwn^r] yery^adly. Id;J, 20, 
Afterwards, Petitioner “remember [s] walking in 
the hallway of the VA hospital not knowing what 
had happened” Id. K 23. He then began to suffer 
from “the tell tale signs of the survivor of a grave 
electrical' shock:,. Amnesia,-^severe: -.an^ety,- [and] 
severe fatigue. JtJ. The EMG test also caused 

V* adverse: iphysical . effects,,; ^-Petitioners suffered 
. ^•.“sweHing, dyiv at<the; Jocation : where the: 'EMG- 

machine was-placed,”, and, he i“wis. badly shocked 
on [his]..ankle and ?[he] .developed^a. bump on it.” 

%■_; 29.;^.

•i

\V ■'

.*v
’•j--

rfsu>v*rL ,:M^prundwm,(APP-9 - APP-10). -v,
/.V li’-.i-'*:. ..

Petitionp?;suffered'fsignificant pain, and incapacity 
due to the VA Hospital in Washington DC’s negligent 
failure tp. properly diagnose, and treat Petitioner after 
that , electrocutipn,. event, and' , to, employ qualified 
physicians treat Petitipner. /On,March 16, 2016, 
the VA Hospital in Washington^ DCr refused: to 
continue to evaluate and treat Petitioner’s back and 
leg. -payi. , As . a result,. Petitioner^ has, suffered 
incapacity from the chronic, excruciating pain "of. the, 
internal burns, the. inability £6 walk ,,without 
crutches, a possible., foot amputation, and the 
inability to work!. See, Second Amended. Complaint,. 
(APP-42)?; and Declaration of Petitioner (APP-2^)'.

On May 31, 2017, Petitioner submitted a claim

14
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letter to the VA of. Washington DC - within two 
years bfihe;V£ Hhspipf s' d^p^Sidhife its 
(rriis)tre'atmehtJ attempts .’to' deteriphie^the cause, ' 
(misinform Petitioner, “and Wresoive theleg. pain of 
Petitioner. . " ‘ ‘

:.,s ['.•?: .-r.-•:r:

, to

k'.v* f»•?■*** uV,': '

- REASONS TOGRANTTHEPETITION'1-
ev^v::;,* '

issue 1: Whether Appellate' review of a grant of 
summary judgment was de novo,: {Judicial 
Watch, rncs v. Dep’t of De/. , 913 F.3d 1106, 1110 
(D.C. Cir;:-2019)),-and whether^ in such review, 
the Court of Appeals “examine[d] the facts in 
the record and all reasonable inferences 
derived" there from in a light hiost favorable to* 
the non-moving party." Feld v. Fireman*8 Fund 
Iris. Co:,' 909 F.3:d 1186; U93s(D:GC ®iri 2018)}-"

. ,ivl;- •' /r S::'‘ - .71

. . It is well established'that the'appellate review 
of a ^District' Court’s grant ofVmofiori for ‘summary 
judgment is 'dejiovo:. Judicidl'Wdtchfinc.!p:£D^0 of 
Def.; 9iS R3d 1106,^ 1110 (D.C. Cir. 2019)r: ^

As this Court1 has recognized in such appellate 
review/like, that of the District Court, must view the1 
summary judgment record and the inferences to be 
drawn' therefrom “in the light most favorable to* 
[Appellant] ” United States v. Diebold, Inc., 369 tl.S. 
654, 655, 82 S.Ct. 993, 994, 8 LEd.2d 176(1962) cited 
by Taxpayers Watchdog, Inc. v.. Stanley, 819 F.2d

•; •/>J.trV:

tr:
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294, 260:u:sm i5°c73^.C:;Cir;i^7^^97;-.
a: ’.c-i-.r.-Yi;*; .%rc^r4; gnivc^-i--' .-• -a: ? *i.r

*; tb\dd#s
this ‘'Issue "because^ tfiere ' appears *. to' “ fie^ a 
misunderstanding by the US Court of Appeals in^the 
District of Columbia regarding how to apply,.,the 
proper^st^d^dpf review of £Dis^ict;Co\u| grant of 
a Motion for Summary Judgment............. ' ^*jr—> -

;We. ifeyieW \. cfistrfct ^cbur^^t of a 

i.. for summary judgment^ ffle riovo.
lim ^Ledkfem^P&ts fifth Ave., 

iAju. ^ E-3d' 104, }0T(2d CirV^OO); We will
affirm the'district court's' graht^‘‘of’ summary 
judgment if, cpnstruing, the. evidence in the 
light most favorable to the non-moving party,

. the record shows that no genuine issues of 
m'dtefiai 'fact^existVand the moving'i&Hy is 

, ;! r entitled' " to :ijudgin6:nt as" a " matter ;of !laW.
IWiiliamk, i93 F^d 593 (2d 

Cir:;ra99), cert7'aemei?529 u.&: f09'8 '(20’d'0).-

' Woodford v'. 'Community Action of 
'Greene "County, 268 F.3d oi,: 2Q.01 
WL 1191393 (2nd: ‘ Cir. ; 2000); "in

-J-

s': G^qo:, *■

'■n-y-y?:

accord. Sabre at 64.V*:>■ e.-c..•.If.: . .9

The US'Court of. Appeals for DC below appears 
to have i^npred^those standards in this case. No de 
novo analysis dan he found in the Court of Appeals 
decision belbw?xfibr’is there any analysis construing

16
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the,.,evidence ,.in.4he .lightc most fayorable.,to .the 
‘tlie

p,9»$. ,°f.. Appeal?appears. tofpllow... an. abuse of 
disdretiop^s^daffl -f9r;:.revi?w;;pt/' Motion for 
^mprfry Judgment. ,r:;

'.Tbe''entire: opinion; ..& the JQopft; of, Apj^ls 
regarding the FTCA and its'staUite pf'lipii^nons i:::;

,,-'vrJltte'l i^misfrativn claun • to ;an #pp|ppriate 
w federal ^ency.\yithin-two year^ after his claim 
, accrued., Sbe 2|l$,C,,§ 2401(t):; ,

;.*- m°rder-mP
' • Wiic^ is the & nocp analysis pnd"examination of 
the . facts m the record and aU. reasonable,inferences 
S&T* tJrere^froni shall^^a^t .&sV^orable 
to.the. npn-movjng party^DieOold^/nc.oetc.^.-.

, Frorp. the anemic COA Orjier,^e can only infer 
tha(i'the implicitly adopted a
dinejreht;standard, namely abuse of discretion.

- : .•

The Supreme Court should needs to grant this 
Petition in order to reinforce to. the lower-courts that 
a appellate review of grants of Motions, for Summapr 
Judgment are to be explicitly reviewed de novo, and, 
in, .turn, the Court of. Appeals, must examine'the facts

17
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s tav' _.V bus #'+ni_ 1ari'i
»*ih®^SCQT(i^ aU jeasopabje anfeignc&s dei^ve^
there from in a light most favorable,; to the non- 
moving party.

cl “elriv • ;-.r :
fssu^ ^ Is ;4 cout¥ obligated toJtreat the ^federal 

fe^Cl^ms^Act^;; s#i^ ;of ^iiiiitati^rili : as 
runiting whiled the veter aix rehiains unHer the 
exclukve control'and care of tl{(6‘yA Jto "correct 

debilitating and traumatizing electrocution 
i^ju^yin,.^^'a^vdfi^tary';g^p,eri^E^x>$l%B&;t they 
caused,, and: thus allowing the* "VA^t'di!'benefit 
from its illegal and/or immoiral behavior.

-^t-the time .of ,period in question, the VA was, 
and remains, ^fpQtiyely a monopoly, medical provider 
to Petitioner. it was (and remains) the exclusive

Unless
!^e: VA-va.utliQrwed .a tfnrd, party to prpyidc ^edical

hafnochoicebut to 
use .V/ys services and trust, their, diagnosis,.or.lack of 
dmgnosi^J§ncL/a<»ejJj .their^ti^atiHont - np^natter 
hpv^ .mcpmpetent or deyioqs the phyiicians may have 
been, petitioner's Declof aiiori (APP-24)h? .{

'sVi " !w-: ■' •-, • •. •.->'( r> 1
As petitioner’s exclusive monopoly “medical

, i t' ♦. iwH?, .v , 'l * . * ^ '

provider, the. VA maintained, undue influence over 
Petitioner witli.k regard to his medical diagnosis and 
treatment, J for ^several , years, feeding Petitioner 
misinformation.a^p.ut.his injury. The District Court 
(and, in turn, the Court of Appeals) failed to

18
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recognize that .influence and .thajt the VA was a 
source’’o^mrsiifrormatibrr'about/3Hi^c6nditi6n;' aiiii 
what caused it. :j ' “ ^ 5 ^

Under the "discovery rule" to determine when 
' |ql^g. >
r cause of . action acmies ;whep. the plaintiff has 
r toqwl.etjge,..of (pr^By the exercise-of reasonable

W ^»Miraapt and 
(3) seme, evidence. of wrongdoing,". Knight, y, 
flurlow^AM 1232, 1234 (D:C.lQ89j;:ieealso; 
e!g.; Williams':u. M6rdkofsky,, ^01 F.2d 158 162 
(D.C.Cir. 1990). ’ " ' " ‘

r ' Goldman v: * $e^fd^,-'19‘'i'F:'3'd 666, 
” 671-672 ip.C; 6ir; ;ir9^)^:I-ft': : -‘,: ■' ■*
' i‘;Vr ?! /iSr.O'.Vl:*”. o l

■l

As a gerieraimatter,,"wKata: plaintiff drheW 
', and1' jyhdn [she] kiiew'Jt,3in'5fll^','e6n?ext<of \ 
' statute of limitations- defense'? are questidh^of 

v'- v '’'factforihe’‘: jury:""' Riddelf’Rikdill 
' ' : rWdishingtuh ’ Corp:, ^66' F.2d' 1480, "¥484 

r(D.C.Cir.l989). This:court held 'in Bydrs* v: 
Burlescih, 71& F.2d 856, 861 (D- C.cir.1983); 

.. that, under District of Columbia law, 
“ ^ " "[s]ummary; judgment is not appropriate in a 

' ' ;:case applying the discovery rule if there is a 
* genuine issue of material fact as to when, 

through the exercise of due diligence, the 
plaintiff knew or should Have' known "of her

r, •i_'

"A
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injury9aofft .. SvVitT.r. '9 'ii'
. f f-.*y*£vr?C* -.S' o.f.s r- \V V .1. f

;v GoMm^nateV2. r•: rutT t

. T'.r-iii.slcr • ?,;■»> V7 ,. . ... ..........
•o T.h.^ Ris^jct i?.°W-t b:el?w argued that

V!
r-'i .**■*•: .cicinii

?.} 'iii'i'ii' > r

OKh >,• reasonable jury; .could cpnpliide tliat 
Plaintiff did riot unde?:stai;d,the.-bas^g ,nature 
of the treatment” on January 9, 2014, the' date 

.EMC. test was perforj^cl..,^ shortly 
... . theregfter,...,.Plaintiff re,adily, .admits ,,fo the 
^immediate effects ..of the electric^ sKo<*: he 
,.v“was thrown off the chair, :and fell onto the 

; . .floor,”, .Gnalgga Decl. 110;” ,

•••"•‘J

1

r: -u:.
l‘''J''MemQra0um(AP1P;i6).

•V.- L'M Xiu’i $ IcJ’L.-J •:* •
The Pistr^t, Court s argument ..is, flswgd. m 

that it assumes a patient understands cause arid 
effect of-,a rpedical coipplex medical fP^on^hile 
rec?¥nS fr?mhis treating physicians - who arg .the 
“experts’ at, the VA ,pusinformotion, about, his 
condition. V.-.

As rioted aboye, the Petitioner’s' VA medical 
record is filled with entries by VA treating physicians 
that indicated that Petitioner was cognitively 
impaired for a long time, and that he was being fed 
misinformation by the . many . VA doctors who - 
apparently . wished to cover for their fellow 
physicians.

20
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Having denied discovery on those'physicians, 
and not allowed the case to go forward, the District 
Court improperly substituted^ its own medical 
opinion, for that of a jury. "[W]hat_a plaintiff knew 
and when [she]: kiiew'it, in the' context of a,isiatui;e of 

limitations defense, are questions of fact for the 
jury." 3tjaSeZi v.‘ Ridded:Washi?tgiibrls'Oqrp., 866 F.2d
I480;r148¥(d:C;CtflSS9).;'';

•: v •• r ’ s-i; ic
ri"Th& Cfdurt'haa fciihd that thh FTCA;s S^OKbj's 
time hrnits^e" non-jurisdictionah and thus^ subject to 
equitaLble'toltihg'1 United States v. Kwctifiuri Wong. 
135 &Ct. i%25,‘ i'91^:fe4'.2d 533^(201^;.''Here, the 
Court ignored that the cognitively 1 impaired 
Petitioner as being fed misinformation by the VA 
physicians, and, instead, substituted the Court’s own 
non-medical, judgment for that of a jury as to what 
the Petitioner knbw! and when he knew it: K .

''"The-District ’CouiCahd; in:’tuVnv th:e' Court' of 
Xpi)eale; ^hat ":i61ied; W' Ttn6;. p'istricc Court’s 

uninformed 'analysis, erroneously failed to cbrrbctly 
apply the statute of limitation under Wong,Irwinv. 
Department of. Veterans Affairs, 498 U.S. 89, 95, 111 
S:Ct.'453,_ 11!2 Li.Ed.2d 435'(19§6) (as! intepreted by 
Wbn^/^SLiid'Kubrick. 11

Given the many Veterans . with cognitive 
impairments who depend exclusively on the VA for 
their medical care, it is' important to make clear that

• • *
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MW
fed im$mfo*m$iqn to a cognitively impaired veteran; 
or, at least^reave 'that matter as a fact queltion fc>r a 
judge or jury “question in1 a trial after discovery is 
properly completed. ....... ’

r;-. rr:
Is’siie 3: Whether it was Violation5 of procbdiiral 
due process under the Fifth Amendmen^for the 
District Court to prevent Petitioner . from 
deposing and doing other forms of discovery on 
the VA "doctors whose * affidavits • and records 
v^ere^ in'fbct,'relied upbn by theDisfrict Court 
in granting the Motion for SummaryJudgment.

.. . After. ^ ^denying*' tfe Respondent’s Motion to 
Dismiss,:tke District Court ordered that discovery be 
aUdwed,"includingf debpsitibns; by the parties: The 
period'for fact'discovery was to scheduled to ena oii 
February 1^120201*.Dikmr Court! Sepi l€; 20i9 
Discovery Order (APP-17) ":V ■ - ' ■

i* . .

Petitioner served discovery ; requests , on 
Respondent. In addition, Respondent and Petitioner 

scheduling mutual depositions" bf Petitioner 
(Gnalega) and Respondent’s key witnesses (Drs. 
Pfeiffer, Sandbrink, and Luce). In addition, 
Petitioner had served on Respondents' extensive 
discovery requests' that remained pending.

On January 30, 2020, Petitioner filed a Motion to

were
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Compel with the .Court, to .reguire. Respondent to 
provide complete respond 
Responses and' ,tdJ Petitioner’s'pending 
discovery requests/Petitioner Jan 30J 2^20'Motion to 
Compel (APP-21). ...... ;J V7:' " '':v:

r*:\

On February 5, 2020, Respondent changed 
co?r?selj>& rccpr4, whp. tUe^;.med.a Mgtipp.,to^t.^ 
EHscoyer^, ;OT:V; 0-j/. :
£■***■-> •''> ■* v * ■ *

Befojr^]Petitipper.,had an opp.ortjmit^ tp:.filerhis
opposition, to.Respondent’s Motion to Stay Discovery, 
the Court issued, a; minute order cpn . February ,10, 
2020 denying- Petitioner's; Motion to . Compel, and 
granting Respondent’s Motion to Stay discovery. 
District, Court Feb 10, 2020 Minute Order, APP-26. 
The Court’s only reason for.; denying^ Petitioner*? 
Motion to Compel was Petitioner’s to
meet and confer with Respondent’s” counsel,.'as 
Required by USD C. Local; Civil'' Riil(^’J^(m)THowever!, 
Petitioner had clearly stated’.in; his ^motion (that fee 
attempted a good faith effort to resolve the discovery 
matter.with opposing counsel,- as required.by Rule 
7(m) But'/ Respondent 'was ' not cooperating "'witlj 
Petitioner’s discovery requests.

.K s '• j't •• • .5 •' '

T\
• % *• ■ <• * j
'.Petitioner’s unanswered discovery requests, v * . ^ 1 • including the. Court’s failure to allow depositions of

the three VA doctors who attended, to Petitioner, and
the Declaration of Petitioner setting forth material
disputed facts (Jan 30, 2020 Declaration of

23
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PeiHion^mw:ere:' unresbived,

**j

TKe Cotgrt Appeals' denied 'the". Petitioners 
fPP^l-.^^^^^^e^issudi'claiiniiig^i^at'review'of 
discoveify'issues' are subject'to'an abuse'of discretion
standard of review: .;on a\ ■■■..■ s.i. .v. :-Vi. ..

:
“Although appellant argues that "the 

_ district court incorrectly stayed discovery, he 
*' A-Tiafi^not" demonstrated J ttiat' WeV'ad&itional 

1 'dispoyery he sought was necessary orJ that the 
'r‘ court,''abused' its' Srbad 'discretion'to mariage

...... " the1'scope'of discovery. See SafeCard Serys.,
;:^.'m.ar®Ci^6 F.2d 1197, 1200 (D!C. Cir.

’ *1991) ^“TKis ‘court 'will' overturn the district 
court's ° exercise of” its broad discretion to
: ^ r' '*» < f *, »** -> * • •• •, * * '* ,
manage the scope of discovery only, in unusual 
circumstaricies”):" " '5;V '

J

*V. . > /
? •

-*

•\ -

•-V.Y
-

■

C04 Order (APP.-l)
?.o.:.r'.‘ji.slk.MrC/: j •m\

There' are several''flaws m lthe Court. soJf
■ >: r ^Appeal’s reasoning wkich require reversal '
7-

' ' First, unless the niatter is urgent,, it was:1,a
w * .. * - * V f: 1 ^ * * *violation of basic procedural dtie process under1 the 

Fifth Amendment of the US Constitution for the 
District Court to grant a motion to stay discovery 
before the time'had passed for the opposing party to 
respond and be heard. Neither the District Court,

24



%,£purt <>f Appeals, g?ve,(anyCf.reasons why a 
motion,to’ stay discovery was 'gi;ant^d on an expedited

waiting for a, response by Petitioner. v Failing to 
afford" the ’ Petitioner an opportunity to.', be heard 
before, ruling on the Motion "for' Stay of Respondent 
was clearly ari abuse of discretion b'y^tKeyDistrict 
Court, and the Court of Appeals erred in not finding 
it so.

-.-y- •. r;'-
* Second,-’District ;Coiirt denied the'Petitioner’s

*“*. ’* 11 i* * * t • 1 • j 7* • /
Motion to Compel Discovery .without any substantive 
reasons - but instead ‘claimed’, only thatCFetitioner 
failed to comply with local rule 7(m). . However, as 
noted above,, the Motion to Compel 3ad indicated 
that Petitioner had attempted’to resolve thp matter 
with opposing counsel.. '} Even in the case of exercise 
of discretion, the District .,Cb}urt^neeiJ's..tb "g^ye some 
reasons as to how Petitioner allege]^ failed‘to;.comply 
with local rule 7(m). ......... ~

.....
Meanwhile, the Court of Appeals substituted 

its pwn-reasoning for ; the District Courtdenying 
basic 'discovery for Petitioner, ^ namely-^ that: 
“[Petitioner] Has not demonstrated that the 
additional discovery he sought was necessary.” COA 
Order^lAPpA). . However, the COA ignores the 
contents of the Motion to Compel, and the Opposition 
to the Motion for Stay filed by Petitioner. 
Furthermore, the Court of Appeals does not explain - 
nor could it explain

• r 7

how deposing affiants

25
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--p .V Ifc^lCpib. ,<'■ -1:0C-If#not;. necessary^; ^ issues. ,surrOiondmg
siatutp ,of rImiitetion?.,or|gM;dmg. wtot.. P.etitwiier 
knew,'or could iave'known;'and when he'knew'it

P^-^scoyery summary, judgme^. - See, e.g Riddell 
v. ‘Riddell Washington Vorp^ 86$;R2cL l48Ct. f 1484 
(D.C.Cir.1989). ‘ ' ' '''' v" "

"X flid# *C0AT ^ igpia^jL^tiiat upon ^h’4v filing .of 
Respondents • Mot ton'' 'for Summary judgment;’ - the

request^t6,' stay ^all discovery, including the penclmg 
fe0iests tadeppsVa|id do'other discovery on Pfeiffer, 
hr, Sgn&brinK and Dr^ Luce, while allowing, thd 
summary^udgmSrf mdtionpf R^ponddrit.to proceed

‘ r' ...............

/ „ In bis . sworp‘ ,affidavit m his opposition ; to 
Respondent’s Motion ‘for Summary Judgment' 
Pe^;^;mr-thd.^MG '
administered by a " Michael 'Pfeiffer,;. Phd/ ' wKo; 
unbeknownst to Turn at the 'time;; had;, questionable 
credentials, if any; as a doctor. (Decihiatiph of 
Petitioner (APP-24)) <r: '' ' ' r"r' " A "

In its Memorandum granting Respondent’s 
premature motion,...the District Court clearly relied 
upon .'the' two1‘Affidavits submitted by Respondent 
with its "Motion' for Summary judgment, while 
preventing Petitioner from deposing or otherwise
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doing discovery, on those^ants^.Domg discovery 
with regard*to those affiants wagcl^arly'necessary'as 
there/were^mariy facts in dispute, iricluding which 
doctors .perfdrmed which1 procfeddres; .what" occurred; 
and wEatWereJ their qualification^ . ;l)&ual of 'Mi 
discEy^ while implicitly relyin^on;th|^;^ffi|^

clearly an abuse of discretion. . ^ „ n

Third, the COA Opinion cites SafeQard Servs., 
ike. ^SECg26 F\2d 1197; M #
basis for/its ^superficial' treatment' of' 'tHe-gremaiure 
stay
(APP.4). However,; SafeCard,. and most! of the cases 
relying on it, are FOIA cases. ;Because pf the nature 
of FQIA cases, discoyerjj :i? . rarel^;dm^By; t% 
parties. The case below: is i^e^cdr.^al^ractici 
case, which typically ' (rather ’ t^ah“" atypicallyj 
require^, the. establishment of .complex medical facts, 
including the fapts/Jto support /(dr 'not “suppbrt) 
compliance with “the‘.statute of limitations. 7 u it'‘is 
aMcul^ihi^gih^a- m^f%l^^t^^: that 
does not requu-e the most Basic discovery disclosures, 
including depositions of doctors whose.,affidavits 'and 
records* the' Court " is relying upon implicitlv.’/or 
explicitly.

Failure to/allow discovery to go forward, as 
originally scheduled by the*’ District Court/ in 
particular where the Court fails / to wait for an 
opposition to the motion to stay discovery to be filed

1 '
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by Petitioner, a -^olajigg of procedural
due process, ancTan abuse of discretion.

. CONCLUSION .

For the .reaspna .set forth herein,, the Court of 
Apj^alsj^eckiQii -upholding the: E)istrief ^lrt s^tey 
of disc9ygr3ft.apd|grmt,of..s.umma^;judgment) should 
be vacated and remapded;for..fu5tJier procedings.

Respectfully submitted,,, *!yj

<•. . .•••

Reuel Jacques Abale Gnalega 
2700 Dawsom'Avende i *• ■* 
SilverSpring,/ME)^2O902V.'. 
(301)437-5272 
reuei20Q0@gm'aii.com--^■ -:^
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