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QUESTIONS PRESENTED

Petitioner Reuel Jacques Abale Gnalega, an
African-American US military veteran, was
electrocuted and misdiagnosed by a VA Hospital
physician team, including a Dr. Michael H.
Pfeiffer. Petitioner is a veteran who is eligible for
treatment at the VA Hospital in Washington, DC.

After electrocuting Petitioner, and several
years of attempts by the VA Hospital to diagnosis
and cure of the cause of Petitioner’s pain, the VA
Hospital in Washington DC prematurely
discharged Petitioner from further diagnosis and
treatment. On March 16, 2016, the VA Hospital
In  Washington, DC refused to continue to
evaluate and treat Petitioner’s pain. -Id. As a
result, Petitioner has suffered incapacity from the
chronic excruciating pain of the internal burns,
the inability to walk except with crutches, a
possible foot amputation, cognitive decline, and
the inability to work.

On May 31, 2017, Petitioner submitted a claim
letter to the VA of Washington DC — well within
two years of the VA Hospital's discharge and
ending its treatment attempts to determine the
cause and resolve the pain of Petitioner.
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A Dlstnct “Gourt 1n1tlally demed
Respondent’s motlon to d18mlss and allowed the
partles to proceed w1th d1scovery, the Respondent
ﬁ]ed ’d Motlon for Summary Judgment that rehed
on’ §worn affidavits of two VA “Doctors Mlchael
H. Pfeiffer and Freidhelm Sandbrink. Plaintiff
sought deposmon of. those doctors It was only
then hat the D1str1ct Court demdecf to cut off casé
dlscovery and, ,1n turn, ,block Petltloner from
deposmg the very . VA dogtors whos'e afﬁ’dawts
formed the factual bams for Respondents Motlon
for Summary J udgment A :
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| - The questlons presented are: T

(A) Issue 1: Whether Appellate review of a grant
| of summary judgment was de novo, (Judicial
| Watch, dnc:v.-Dep’t; of -Def,. 913 .F.3d 11086,
‘ 1110° '(D CCir '2019)), ‘and’ whether, in such
review, the Court of Appeals “examine[d] the
;. .facts  in. the, record .and . all _reasonable
’ L1nferences derlved there from 1n a. hght most
*favorablé to’ thé’ non- ‘moving party i Feld v,
Fireman’s Fund Ins. Co., 909 F.3d 1186 1193
(DC Cix. 2018); . e s N
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®) ’Is'é;u‘“é”'2: Is. :a 'i:iourtydbl.igatehﬁ' to” treat the
Federal Tort Claims Act’s statute of
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limitations as running while the veteran
remams under the excluswe control and care
of the VA to correct “hls deb1htat1ng and
traumaﬁzmg electrocutlon mJury 1n an
mvoluntary expenment that they caused and
thus allowmg,the VA to beneﬁt frorn 1ts 111eg_al
and!or' 1mmora1 behavmr. LT '
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()? Issue 3 Whether it, was v101at10n of pr?cgdur‘al

°due process_ under the Flfth Ame dient’ ”for
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P the D1str1c§: Court to' prevent Pet1t10ner from

- d"p'os‘in’g' ahd doLpg ‘othér forms of Qsco%gr&‘dn
" the VA doétors ‘whose' a£ﬁ_dav1ts and reg‘grds'
were, in fact, relied upon by the' District Court
in granting the Motion for _Sﬂurn‘rnamry
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Pursuant to Rule ."14 1(b) the followmg appeared
before the US bourt of Appeals for the Dlstrlct of
Lolumbla , b. I . ng

Petitioner-Appellant is Reuel’ Jacques Abale
Gnalega, an Afrlcan-Amerlcan AUS Veteran ,who
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was severely “injured dnd” improperly diagnosed
and treated by the VA Hospital in Washmgton DC
Respondent'-Af)‘f).éﬂee is Umted States of America
and Washington DG -VetéransMedical Centér:
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Pursuant to Rule 29.6,-Petitioner states‘- None
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Issue 2: Is a court obligated to treat the Federal Tort Claims
Act’s statute of limitations as running while the veteran
remains under the exclusive control and care of the VA to
correct his debilitating and traumatizing electrocution injury in
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6f the Order of the US "Court of Appeaus for the
District of Columbia, USCA Case #20-5262,
March 25, 2021 (COA Order, APP-1), and Denials
of Panel Rehearing and Rehearing En Banc, US
Court of Appeals of the District of Columbia, June
7, 2021 (COA Rehearing Order, APP-3 and COA
En Banc Rehearing Order, APP-4, respectively).
Those appellate orders summarily affirmed the
US District Court Grant of a Motion for Summary
Judgment by Respondent, Case 1:18-cv-00514-
APM, July 31, 2020 (USDC Order, APP- 5 and
USDC Memorandum, APP-6).

JURISDICTION

The US Court of Appeals of the District of
Columbia issued its opinion on March 25, 2021,
and its Panel Denial and En Banc Denial on June
7, 2021. This Court has jurisdiction under 28
USC §1254.
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TV STATEMENT OF/FBEWASE:: |

As this briefiis written? millions of veterans
depend upon the US Veterans Administration (VA)
foxr prover diagnosis -and treatment-of their .meédical
conditiors.--iThe ;VA has earned:aupeor. réputation
over the years'as béing’generally incbmpetént and'a
safe harvory:for « ‘inadequateély.- trained:i?sand/or
unqualified doctors. . (Veterans zilir:Heaith
Administration: Greater Focus on Credentialing
Needed to Prevent Disqualified Providers from
Delivering Patient Care, GAO Report GAO-19-6,
February 2019)

Furthermore, the VA’s Medical Records have been
known to be manipulated by individuals inside the
VA. See, e.g., VA Manager Indicted on 50 counts of
Falsifying Records of Veterans Waiting for Medical
Care, Washington Post, July 20, 2015, Former VA
Podiatry Chief Sentenced to 6.5 Years in Prison for
Health Care Fraud Scheme, DOQOJ Press Release,
March 3, 2000.

The quality of care the VA delivers depends upon
proper incentives for the VA to hire and maintain
qualified doctors and nurses, and to have them
properly diagnose and treat its captive patients.
That depends, in part, on the ability of our veterans
to be able to properly investigate and seek judicial
relief when they are improperly treated, including
when they have been treated, as here, by an

1
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unquahfied staff f ‘th‘é‘ VA w‘ho‘ engage ‘in
| 1nvoluntary - and dangerous g 'electrocutlon
expemmentatlon on. our Veterans, and staff that

rmslead those Veterans ‘Wwith mlsmformatlon to cover

up the1r fellow staff: member S. cnmes and m1stakes :

In the c'ase below, the VA doctor(s) were engagmg
m, what can. only ‘be descrlbed as an electrocutlon,
experlment rather than dlagnoms a‘n‘d‘ treatment
Ev1dence was d1scovered that" the attendmg VA
“doctor” “Dr Mlchael Pfexﬁ'er, was not properly
quahﬁed as,a doctor but mstead Was only a ‘PhD
researcher in*’ neurophysrology, from Humbolt

University in Germany.**

A]l of these facts"were properly alleged m the
complamt beIow However just as’that attendmg VA
“doctor v hls supervrsor, and another VA doctor weré
bemg scheduled for deposmon, the Respondent ﬁled
conﬂlctmg afﬁdawts accompanymg a mot1on “for
summary Judgment ‘and 4 Motion' to Stay'all
discovery. Without waltlng for even a response from
Pet1troner to ‘the Motlon to’ Stay, the Dlstrlct Court
granted that request motlon for stay of all d1scovery,
mclud.l.ng preventmg deposmons, w1thout‘ reasons
The" Dlstrlct Court left no’ opportumty to cross-
éxamine the doctors nor any falr opportumty to
.challenge the afﬁdav1ts and records upon which’the
Respondent 8 Motlon for Summary Judgment rehed
(Minute Order, APP-16)  ~




Then, in an order grantmg Defendant s, Motlon for

1mproperly 1mphcltly accepted as true the VA doctors
afﬁdawts and records (e g the accuracy ‘of the
medlcal records those doctors authored :t}‘re role of
each of the doctors, their quahﬁcatlons, thé natureof
the unauthorized, electrocution expenment that was
performed on Petltloner, what they sald to Pet1t10ner
a‘n,d Nwhen they sald 1t etc) The Dlstnct Court
failed, ), aceept ; as ‘trus, in d, hght ‘most favorable to
Pet1t1oner, ‘the allegatlons of the Complamt and
Petl,twners supportmg afﬁdawt (Mem randum
(APP 6) Petttzoners Declaratzon (APP 24) Secoﬁd
Ameénded Complaznt (APP 42)) '.

e T _-‘-: :

~~~~~~

VA staff had m1s1ead Pet1t10ner durmg 1ts contmumg
care from 2013 to March 2016 wh11e falhng to
nrOperly dlagnose ‘and treat the physmal pam and
psychologlcal damages caused by the VA “doctor’s”

hmltatlons began to run when the electrocutlon
occurred in 2014 rather than when the VA ceased 1ts
attempts to dlagnose treat and m1slead Petltloner
in 2016 Based' on the Dlstnct Courts umnformed
medlcal opinion, it ruled that the stutute of
limitations of the FTCA reqmred grantmg the

%o
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Respondents Motl ) Sum ar
(Memorandum (APP 6)) ..... ) N

Cliz- PTRIIG

v 1 <3
(RN 5
.. ;Jl-}dgment

,',’< i

U’.‘.

It is now clearly established by‘this Court that the
FTCA’s §2401(b)'s time limits are, non-jurisdictional
and thus subject to equltable tolling United States
v. Kwai Fun Wong..135 S.Gt. 1625, 191 _L.Ed,2d 533
(2015). However, ‘instead of relymg on ‘this" more
modern, ylew, the District Court rehed .solely upon
the sornewhat ‘outdated Umted States 0. Kubrzck 444
U S 111 122-23 (1979) whlch placed a burden on
the,mlured Veteran to mqun*e mto the unknown
cause of a known mJury . ,‘,,'_‘ , ;.; .(.;. . .

A medlcal malpractlce c]a1m under the
FTCA accrues Awhen the plamtlff knows “the
cntxcal facts that he has belen hiirt and who
has mfhcted the mJury, even 1f He does not

3 "know (that the .injury, “was neghgently

5 mﬂi(':'te'd e Umted States U.. Kubnck 444 U.S.
1],1 122—23 (1979) Thls s"andard places on

J; . ‘an m]ured plamtlff the burden to mqulre into
the Unknown ¢ause of a known i injlry.”In re
.. Swine Flu.Immunization Prods. Liab. thzg,
‘" 880 F.2d 1439 1443 (D. C Cir. 1989) (citing
Sexton v. United States, 832 F.2d 629, 637

.. (D.C. Cir. 1987)). If the plaintiff knows the
"_v._,“hlstorlcal facts ‘associated  with the mjury
itself,” Sexton, 832 F.2d at 634 “he need only
undertake a reasonably dlhgent mvestlganon
to determine whether a cause of action may

4
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“a

e Id. at 633.. Thus ordlnarlly, a plamtxffa}
understandmg of ‘the .’ oaslc nature of the
treatment should suffice’to’ begm ‘the statiite
.’.‘.’.. runnlng ” Id . r . Ll q N ‘,_. M “': l'\ r ’ .P "":
Memorandum (APP 10) “ e

t
& 2k

:T.he'tpis.tr.i.ct Chart weﬁtjo‘n'to*aguej

Taa e e

'“In thls case “no.. reasonable Jury eould
'_conclude that Pla mtuf did not’ “understand the
oo bas1c nature of the treatment”‘on January 9,

' 2014 ‘the date the' EMG test was performed or
shortly thereafter. Plaintiff readily admits t6'the
1mmed1ate effects of the electrlcal shock: he

“was thrown off the cha1r and fell onto the floor,”
Gnalega Decl R 10; he suf_f'ered “extreme pain,
id. 1 20; w1th1n days of the test hlS whole left
s1de went nimb,” id.. g 4b, and he aeveloped a

) bump on hls ankle and swellmg at the location

Where the EMG machme' was placed zd 11 29,

.-

days ‘after that. EMG on January S_) 2014 id. v
45” o o
- Memorandum (APP 10 APP 11)

- s v et e . - .

- - Py N o= N P
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Buned in a footnote, however the D1stnct Court
aknowledged that Petltloner did make inquiries of
his injury through_out 'the years following.
Memorandum at note 2. (APP-11):
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i “’I‘rue, P;lamtlff_ v181ted doctors to’ complaln
of ankle pain,in’ the ensumg years, and tho

,doctors did’ not afﬁrmatlvely ldentl.fy the EMG
est as the cause See Gnalega Medzcal’ Records
mAttachments to Afﬁd(zi)it ‘ECF. No. 60-5 But
ne "Plaintiff offers 1o ev1dence that iy actually
U notlﬁed any subsequent treatlng physmlan- of

" the botched EMG té'st‘” R

TN ZantUR o groradade

N What the District Court failed to pomt out was
that Pet1t1oner s mqumes were to the VAc anng with
‘1ts doctors, yzho all had access tb hzs mecf;cal records,

the complex.,pam cond1t10n that the VA caused
CIearly seekmg to” mlslnform or through the1r “owri

AT

mcompet'e"n'ce v%ould the VA doctors not" make thg
con.nectlon betwee the" EMG test found "t “the

medlcal records o£ VA and Pet1t10ner 'S compIex’" ai'n'. ’

SIS

- )’1'
20,0000y Nl Yy ’J...-

Nothmg in’"'the .case law supports the Dlst ' ‘t
Court’s v1ew placmg such a’ self dlagnostlc burden on
Pétitioner (who ‘Has ho fiedical tralmng) 1n an FTCA
VA medical malpractice case. e adig LASE T
. "At the tlme, the Pet1t1oner had no ch01ce but to use
the VA’s doctors and 1ts semces. ¥ Speclal perm1ss1on
had to be granted to use medlcal services, out81de the
VA ‘The VA was, Petltloners only source of medlcal
d1agnos1s and treatment: Whethér’ mtentmnally or
through ineptness it covered up critical facts from

6




Petitioner as to the nature of his injury, including
that Petitioner had mvoluntarlly and unknowmgly
served as a gumea plg for a VA PhD neurophyswlogy
r'éfsearcher, M1chael H Pfelffer"‘- T addition,
Petltloner yle .'that he had hm1ted aware’>r1ess and
understandmg of; hlS COIId.lthIl és'“a’ ’_z"é?su'lt of the
e s
severe negat1ve effect of the electr _utlonn on his
cogmtlve skll'ls = as ev1denced by many.of Ehe entries
in the VA fécords ™ and: that he relied upon the VA to

Srent
M SRS “sv.t

determine what was wrong with im.

e, My e Lo ',. . \\/

Suﬁ' nné' from amnesm and severe depressmn
after Petltloner‘w as dls?ibled by tfue VA electrocutlon
in, January 2014 (Januaffy 30 2020 Declaratzon of
Petmoner fﬂ23 27 (APP- 30 — APP 32) s'uﬁﬁdrted by
Petttzoners Medtcal Records at 435 436) -and havmg

ol

ngwhege else to get medlcal treatment/dlagnosw
because ‘of VAs practlcal monOpoly on \supplylng' my
dlagHOSlS and treatment (January: 30 2020
Declaration of Petitioner 1[1]28 32 (APP- 3% Z"APP: 33),
The Medical Records of the VA show, how vulnerable

‘ \

Pet1t1Qner Was, _t’o m1sle.admg or absence of

.....

mformatlon provuied by the VA. d‘octors as to _,the

cause ofhls pdin: P S &
Bas oy teeeiae cani Py By

LA Srgd T LA

a., “Unclear etlology given _mostly normal MRI
EMG ﬁndmgs Neurologlc sym}'itoms/ not

7 a. psychologmal component to pam m addmon %o
underlymg issues” Feb 6, 2014 (Plamtsz s Medzcal
Records at 432)

AT g e
S

g s
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A .b "“I\‘/Iedlcme "makes e drowsx " Feb 6 ‘ 2014
(P?azntlff s Medical Record at 430) T

ax

EXQME Y

F e "'Mr Gnalega 1s vo1cmg extremfe frustratlon at
b, not ,knowmg why he is in so mucl} pau; He has
d}.fﬁculty keepmg up, with his foun§ son, ‘and has
. béen getting nto more ar'g'ufi;ents w1th hﬁ'ﬁvﬁfé,’ he
1s extremely womed about his. future 1f he’ can't
start vyokag agam s;oon" Feb 6, 2014 Cplazntsz s

Med;cal Records at 430) R NI TENNY

W .
\, e 3 [N reed i - L. J N

.. ,.d. Patient “appears frustrated':j Feb 6, 2014
(Plamtsz S.. Mec{zcal Records at 431)

FHIM . B

4

og‘-'sa Py (\;

"’fhe PHQ g test is pos1t1ve for moderately
severe depression" "The PHQ-2 test is positive for
depresswn Feb, . 6, . 2014 (Plamtl.f[’s Medzcal
Regords at! 435 436 .

B
TenT =*. :
“ i

A "Ep1cen%ez: IS u, own to patlent ,I_Ilcreased

pain noted ‘with bearmg L (LE). "Pain mostly
a‘round ankle or knee Jt and is du]l and emergmg

£ \.T

. nature" Feb 28 2014 (Pla.muffs Medzcal
Records at 427) H

o .l -_..-A - . . ] o ad b

t

"Pt w1th no partlcular pattern of pam and pt
is not able to identify where pain is, (whole’ (L) Leg
_hurts)" March 7, 2014 (Plamttff S Medzcal Records
“at 428)

R I . g



h. "Aggravating factor: walking, Alleviating
factor: I don't know what starts and. what stops”
“ ~May® 13; 2014° (Plamtsz s Medzcal Ret Srds at 339)

Yovyanala o .',~ 3

. "A small ele_vation of the left foot ,Unclear

etlology Does not‘ a_ppear “Ho" el lmected
Recommendatlon/plan I would not recommend

.o.f’

C.any’ mterventlonal pain procedures unless there 1s
I JENG (TES

sohd mdlcatlon for those prOcedures Smce T am
“ript” sur_e tne prob1em vnth h1s left foot/ “small

-

‘s ~". '\r\(" 3

"elevation] T suggested him to f/u* Wﬁih D Liise"
May. 13, 2014 (Plamtszs Medical Recdrds’ at 343)
T "Patlent presents to physlcal therapy
complammg of left ankls pain of Ubiknown' cause”
bMarch 25 2015 (Plamtszs Medzcal Bﬂcords at
“I51) .

k“ "Complammg of left ankle pam of unknown
cause. He was in a car accident in 2013 but reports
.. injuring his back not his foot" March. 25 2015
' i."(Plamtsz s IVIedzcal Records at 234“237) B

u}’- {, :)‘:}‘

o "Patlent reported he strll doesn’t have answers

“aftér the most recent neurd visit], He reports no
one can explain the pain, temperature changes
,and weakness in his leg" May. 27 2015 (Plaintiff's
Medacal Records at219) -~ .7

1. . .
:u, LR
-~ ’

"He reports he contmues to have.’ 1ntense
pam in the left leg with pressure and movement.

9
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He 1s Frustrated he dpesn't ha‘{e any answer_s

U ]

'z labout t_he cause. \and,the treatment for h;sussues
i “He rerriauis ‘c‘on“nnced the’ mJectlons into his’ back
o caused the leg' pam, elther from 4. reaction £o. the
. med ?atlon or due to nerve’ damage" June"' '.‘.11

i 20 15 (Piazntlff s Medzcal Rgcords at 216)

y,,v ‘,'_ ., ‘,{: S

a He continues to ‘report paln 1n h1s“ent1'.re leg
3 VIR .
. and af e, no spemﬁc pomt tenderness .H _
. conc_erned about a recent ultra sound showmg

_thlckemng of h1s muscle" November ‘;'1"2"" 2(fl5
. (Plamtsz s Medzcal Records at 177) o

oy “
aedtassst 1. Tae . ...-A»&} r

. -”}-Ie"réquests 8 muscle blopsy for, further
evaluatlon November 12 2015 (Plamtsz’s
Medzcal Records at 174) T e

3 OBaw VLR FOE O B

! 1

il sandin 116D o
rned, that hlS symptoms are bemg-

p. “He 15 concerrie
caused by the epldura; m]ectlons he had w;th an
2013 o Nov' 12 ; 2015

out31de pa1n ¢linic. n,
(Plamuff’s ‘Medical F Records.at 17.1 '

.tl

P IR N .
PIZENANPRE: JANRS SIS

j‘Indwlduals who have -experienced an Electmcal

| , Iiijury have, been reported to’ demonstrate both acute
| and delayed cogmtlve and psychlatrlc symptoms
(emphas1s added), (Aase, et al., “Mood and Cogmtzon

: after Electrical Injury A Follow ‘up Study, Archlves
. of Clinical Neuropsychology 29 (2014). 125-1 30)
‘Voltage level, “ch¥onic pain and litigation status did

not predict psychiatric morbidity. Psychiatric

difficulties commonly emerge and persist following

10




3 _‘}

ElI [Electncal In]ur ]” (Rubm, et al.fxAy 2009,
Psychlatrzc morbzdzty followmg Electncaf In]ury ‘and
its’ effects on cogmtwe functgohmg, General Hosp1ta1
Psychlatry 31(4) 360 6)) "The medmal recbrds of
Petltloner clearly 1ndlcate m a number of places he
sufferéd from electncal shock ’traunl -mduced
depressmn “and " other und1agno§ed “ ‘tnental
1mpa1rments It is well estabhshed that depressed
1nd1v1dua1s have dlfﬁcugtles seekmg and receiving
suppgrt from others (e g" Coyne and Jomer;q’!%e
lnteractmnal Nature of . Depresszon Adv‘ances° in
Interpersonal Approaches, Amerlcan Psychologlcal
Association (1999)) “After ° rev1ew1ng the" ‘medical
records and seeing the extenswe docum,entatmn
prov1ded by Petltloner common sense should have

et

led the District Court to reahze that w1th hls mental

v rn

condition, Petitioner was not in a p081t10n *¥5*do " an
effectlve mvestlgatlon of his medlcal condition, and
Lhat he was vilnerable to the m1s1nformat10n he was
recelvmg from ‘the~ VA staff‘ ‘11'1 }hs attempt to
determine the cau,se of,” and £ “reheve the'complex
k33 4 "-‘ YFSEREARY
pain he was sufferlng from " P

ALY s -

;,,,,.,.) “ ‘ ......

]:’etltloner was not gomg to‘recogmze that he Wa
gettmg meffectwe treatment from the VA and‘ could
not. ’be he]d accountable for not bemg aware of the
caﬁse 6f h1s complex pain, afid what to do about it ==
molud_mg filing an mformed FTCA actlon within two
years while he was still’ rehant 0n \the VA for h}s

medical information. £

RETH e
LIS ke

11




Vo o feaianod

These drsputed facts,’ °! 'includm_g what ‘the
Petltloner knew and 'when he knew 1t made the
grant ofa Motlon for Summary Judgment the beneﬁt
of, crltlcal dlscovery, mcludlng deposmg the key VA
“doctors unproper and rever81ble The Dlstnct
Court dlsregarded the avallablhty equltable tolhng of
the statute of lifaitation of the FTCA in a ¢asé such
as .thl,s...,.- v i T

S M u,..'.’.::‘. ’r:..%‘l;“i.’; SR i:u'-"";.\":-:
L

Instead of a falr hearmg of the ev1dence the
Dfstnct Court abruptly cut short dlscovery and
barred deposmons of key. doctor affiants - mcludmg
those w1th fraudulent credentlals who engaged in
1llega1 el'ectrocutlon expenmentatlon on the Veteran-
Petitioner. Desp1te its-words' to the contrary, the
District Court accepted as true facts in the affidavits
of VA doctors and ddctor-authoréd records 'with no
opporfunity for.cross-examination or _deposition of

those doctors or the authors of those records

c.

The Dlstr1ct Court below d1d not acted cons1stent
w1th the orders of thls Court nor was 1t bemg falr to
thls veteran This" veteran and the others who have
falthfully served our country expect to be treated
falrly and properly, consmtent w1th the LUS
Constltutlon and the laws of this great country for
Wthh they have served and fought ' T

S I
PRSI

BACKGROUND
Petltloner is 'a veteran who is eligible " for

Al
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treatment at the VA Hospital m Washmgton DC.
Petltloner went to VA. Hosmtal m Washmgton DC
over the course of several years., seekmg rehef for
back “and’ ankle pam ’ (See,» Second Amended
Complamt, - January 16 2019 R 31 " (APP 42))
Petltloner sought treatment for hrs back and ankle
paln at the VA Ho=p1ta1 m Washmgton DC Id

Petitioner began seeking treatment for hié b‘ack
pain from.the VA Hospital in Washington DC in
Uecember 5013 (See Second Amended Complamt
January 19 2019 R31 (APP 42)) A .nerve
conductlon : exam (EMG) Was.’ ordered and
adrmmstered ind anuary 2014, It conmsts of passmg
electrlc current through the patlent s body

As the Dlstrlct Court related

- B SR 36T .
.-\.v-.s [ AN 21 PR R .
IR »-‘f-.;..»")’- S

[O]n January 9 2014 Dr Mlchael Pfelffer a
neurologist at the Washmgton D.C:"Veéterans
. Admlmstratlon ( A”) ‘Medical , , Center,
) neghgently performed - an B electrornyography
(“EMG”) test on his left ankle ‘that” caused
permanent injury and pam “Decl.” of Reuel
Jacques Abale Gnalega ECF No 60 [heremafter
Gnalega Decl], 19-1,'5. Accordmg to Plamt1ff’e
" sworn “statement, the electrical stlmulatlon
administered was so strong that he “was “thrown
off the chair and fell onto the floor.” Id. § 10. The
attending VA neurologist then said “he would
turn down the machine” and conducted the EMG

13
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o t_tw1ce more “before demdmg to. stop, the test ”
“'.'. W, 1éh “Huirt [Pet1’61oner] vety. badly.” " Id. 1] 20
Afterwards, Pel:moner remember[s] walkmg 1n
* ‘the’ hallway of the VA hospital not knowmg what
had happened.” Id. § 23. He then began to ‘Suffer
from “the tell tale signs of the survivor of a grave
elegtrical- shack:: Amnes1a,\ severe. anx,lety, [and]
severe fatlgue 1d.” The EMG test ‘also caused
i~ adverse. sphysical , effects. - ‘Petitioneri suffered
L f‘swelhng ;)i at., the locatlon -where the. EMG
.~ machine was placed ”.and _he“was; badly shocked
«on.[hig].ankle and: f[he] developed a bump on- 1t
Y2 Id 1[29 ¥ .{ NG TR TN I RN S ORI

i \-, "’ S Tray 'Q" KX :':L'.},..,\,» B B

Pet1t1oner suffered mgmﬁcant pam and mcapac1ty
due to the VA Hospital in Washington DC’s negligent
failure to. properly diagnose. and treat Petitioner after

that ;electrocutlon event and to, employ quahﬁed
phyérclans treat, Petltloner ) On March 16 2016
the VA Hosp1tal 1n Washlngton,q DC. refused to
continue to évaluate and treat Pétitioner’s back ‘and
leg pain, . As.a result, Petitioner has suffered
mcapaclty from’ the chromc excruc1at1ng pam "of the
internal burns, thec mablhty to walk w1thout
crutches, a poss1ble “foot amputatmn and the
inability to work, See, Second Amended. Complamt
(APP 42),and Declaratzon of - Petztwner (APP 24)

‘On May 31 2017 Petitioner submltted a clalm

14




letter to the VA of. Washmgton DC — within two
years of the; VA Hosplfal’s d1scharge and endmg its
(rms)treatment attempts to determme the cause, to
(mlsymform Petltloner, and to resoive the Ileg paln of
Pet.1t10ner. T o e

car B
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""" REASONS TO GRAN'I‘ THE PETI’I‘ION""

’} / i . ; - 4' ,;_‘ ": \"’ ¢¢¢¢¢¢

\
ewd gl e

Issue 1} Whether Appellaﬁe review: of a grant of
Summary ]udgment‘ ‘was' ‘de ‘novo,s' (Judzczal
Watch, Inesv. Dep’t of Def, 913-F.3d 1106 '¥110
(D.C. Cir::2019)); and whether, in-siich: rev1ew,
the Court of Appeals “examine[d] the-facts in
the record and all reasonable inferences
derived-there from in a light most favorable to’
the non-moving party." Feld v. Fireman’s Fund
Ins. Co., 909 F. 3d 1186; 1193 (D C. Glr 2018), ‘

’ - . < s
RS ST LA "".’,,',‘ ‘_,[ H\AA

It is well estabhshed that the appellate rev1ew
of a’ Dlstrlct Court’s grant of '3’ motlon for summary
Judgment is de novo Judzczal Watch Inc v Dep t of
Def; 913 F. 3d 1106, 1110 @®C. Cir. 2019):" > b

As th1s Court has recogmzed in such appellate
rev1ew hke that of the D1str1ct Court, must view the
summary judgment record and the inferences to be
drawn therefrom’ in the “light most favorable to
[Appellant] » United States v. Diebold, Inc., 369 u.s.
654, 655, 82 S.Ct. 993, 994, 8 LEd.2d 176 (1962) cited
by Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d

15




594, 260US"A‘“ ﬁ‘c 334_(1') ci*gu 19875’-’1;'2‘97
PR Pt 3 deor.t E0r ST

v .

R4

i 'js‘ 'important for thls Supreme Court to ad\dress
this ““issié “becauss” there appears o He -

misunderstanding by the US Court’ of Appeals 11" thie
Dlstmct of Columbla regardmg how to apply, the

Gats .&...,.. -

i’!'i:., i "I,f ?"" 3
Sl We rewew a dlstrlct court's grant of a

oo 'Hermes Int'l e “Ledé‘r‘e‘f “Dé’ _Parzs szth “Ave,, o
N The,F219 F. 3d 104 107‘(2d Cir' 2000) We ‘will
affirm the’ district ‘court's’ grant” “of ‘summiary
judgment if, construmg the evidence in the
light most favorable to the’ non-movmg party,
. _..the recor,d shows that no genuine issues of
T matenal fact ex1st and the movmg party is
;’“_’ entltlegi tg_ ]udgment as‘) a * matter.’ of‘ law
Tenen%auni U, Wzllzams 193 F. 3d 581’ 593 (2d
Cir:'1999); tert deriied, 529 .S 7098(2000).*

_ Woodford v Commumty Actzon of
b “1"_"_ s Greene County, 268" F3d 51, 2001

WL 1191393 (9nd ‘Cir: " 2000)‘ “in
accord Sabre at 64

ICE CON IR ¢ AT

wh ‘.;l\.- Ey PR

The US Court of Appeals for DC below appears
to have’ 1gnored those standards in this case. No de
novo anaiyms can be found in thie Court of Appeals
decision below, fior is theré any analysis construing

16



e

the, ‘ewdence .in..the hght,, n})ost faqorable\.to the
Petltloner, i e thé hon-: ‘moving party Instead ‘the
C urt of Appeals appears. to. fcllow an abuse of
d1scret10n standard for rev1ew of a Motlon for
Sum(;nary J udgment

~ T ..v

ENCE A B I '.'}. '\) 1‘)\7! 20 .».’5

"'.!. vy \.«JQ . ':‘ W '“ cF o O‘ :' J SIS
. Thé’ entire, 0p1mon of the Co .f. of A Lpeals

regarding the FTCA and 1ts statute of’ llmrtatlons 1f‘ :

>
FER TSI

,__,‘fEederalY Tort. Claims Act su1t was properly
wntten édnmustratwe cIa1m to an app,ropnate
federal agency W‘thln “two. years a,fter hlS claim
accrued See 28 U S C K 2401(b) T e

v'\:r).vq

T COA Order (APP-I) ek

LT TR TR
AR ~.). 9(,

sl /"’ n"r)“ﬂ i

Where 1s the de novo analysm and examinatlon of

FER3
the facts in the record and all reasonable mferences
der1ved tllere from shall be 1 '.-a hght mos,t favorable
to fbe non«movmg party'?

Legold Inc ,.,etc -

i

From the. anermc COA Order, we can only infer
thaf the Court of Appeals 1mphc1tly adopted a
dlfferent standard namelv abuse of discretion.

The Supreme Ceurt should needs to grant this
Petition in order to reinforce to. the lower.courts that
a appellate review of grants of Motlons for Summary
Judgment are to be expl1c1t1y rev1ewed de novo and,
1n turn, the Court of Appeals must examme the facts

17



2007 xady him o oon: 43 ewiusons:

m the record .andall. reasogable; mfere'h{ces derr‘fe‘d

there from in a llght ‘most favorable -t the pon;
moving party.

.fA-':.' ‘J“.".. ot ...‘

Issue 2 Is a court obhgated to treat the Bederal
Tort Clanns Act’s statute of l if “tations as
Fii n,mg Whlle thé” veteran remains- undez‘ the
exclusrve control and care of thé ‘VA to sorrect
his debllltatmg and traumatlzmg electroc’u’tlon
injury in, an’ mvoluntary expenmem‘, ‘that they
caused and thus allowmg the” V’A“to benefit

fiom its 1Ilegal ‘and/6r immoral behavior.

)
~

At j;he time of perlod in question, the VA was,
and reﬁlams, effectlvely a monopoly medical provider
to Petitioner. It was (and remains) the exclusive
medical: proyider, to the veteran Petitioner. Unless

the VA authonzed .a thu'd party to prov1de ;medical

'serwces. to Petltloner, Petltloner hadfno ch01ce but to

use VA s semces and trust thelr d.1agnos1s,tor lack of

&{agnosw and- accept thelr treatment“ — no: matter
how mcompetent or dev10us the physm'lans may have

beerr . Petttwners Declaratwn (APP 24)

at u~~‘.

‘
‘e !

Eetltloner s excluswe monopoly .. medlcal

prowdér;*trhe VA mamtamed undue 1nﬂuence over
Petltloner w1th regard to his medical dJagn081s and
treatment. for several years, feeding Petitioner
mlsmformatlon about hlS injury. The District Court

)il

(and, in turn, the Court of Appeals) failed to

g
,\1‘~

Y
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recognize that .influence and that the VA was a

TR et

source” of” mrsmformatwn ahou 8 "'condmon, anu
wha' caiised if. - g RS '

"
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Under the "discovery rule" to determine When
.a to:t actlon Lacerues, absent equ1tab1e tolhng
' cause o ,actlon acc;ues when the plamflff has
know{edge of (or byé the exgrcnse of reasonable
dlhgen'c'ie ehould, have knowledge ot) (;) the
exriteni:e of the 1nJury, (2) its cauee 1n fact and
! 3" scme ev1dence of wrongdomg Km ii
Ifurlow b‘i'% A 2d 1232 1234 (D C 1989) see also
e. 2., Wzlhams 0. Mordkofsky, 901 F2d 158 169
(D.C.Cir.1990). ’

ST “Goldman . Bequaz‘“lQ FSd 666,
o 671 672 (D C Clr 1994)" ‘

Ry
=N

As a general matter "what 2 pIamtlff"knew
and when'’ [she] ‘Knew" 1t m”the) context" of a
statute of hm1tat10ns defense are ques’t1ons of
fact for < u.he g erdell" 55 * Riddell
Washmgtun borp, 866 F‘2d" "1480 "1484
i (DCCu* 1389) ThlS court held™ “in’ Byers vl

Burleson,” 713 F.2d 856 ‘861 (DCCII' 1983);
S that, under District of Columbia law,
R "[s]ummary Judgment is not appropnate m a
case applymg the dlscovery rule’ 1f there 15 a
“genuine issue of material’ fact as to when,
through the exercise of due dﬂlgence, ‘the
plalntlff knew or should’ have k.nown ‘of her

-’ .\ a
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sy The Dlstrlct Coux;t below argued thet regrsie | g
& A ](~\v R S SUEMR SR I R ":." ,
06 7y s DO, reasonable Jury couldi con_cIude that

Plamtlff did ot “understand the bas1g nature
of the treatment” on January ‘9, 2014, the date
IR ,xthe EMG . test was- performed 9%, .shortly

S Sz

& ereafter Plamtlff read11y adm1ts _to “"the

nit 3

unmed1ate effects of the electnoal shock he

" ',\;}as thrown off the chau' ‘and fell onto the
o ),:goor, Gnalega Decl 1[ 10 O .' e
."-’f::' '(’\ PRy v 4

u(ﬁ{femo}andum (APP 10)

3 &z RN

s

e .
SR T W

The. DlstmctJ Courts argument is, ﬂawed n
that it assuméé a patient understands cause and
effect of,a.medical complex medical ¢ondition, while
recelvmg frqm h1s treating physmlans -"who are the
experts at( the VA — mzsmfornia ion. about Ius

conchtlon

As noted aboye the Petltloners VA medlcal
record is filled with entries by VA treatmg physxmans
that indicated that Petitioner was cogmtwely
impaired for a long time, and that he was being fed
misinformation by the many VA doctors who —
apparently mshed to cover for theu' fellow
physicians. )

20
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Having denied discovery on thosé" pnysicians,
and not allowed the case to go forward the District
Court improperly substltuteo. ifs 6wn medical
opinion, for that of a Jury "[W]hat a plamtlff knew
and when [she] knew’ it, in‘thé éontext of & “statuie of
lumtatlons defense are questlons of fact for the
]ur')? “Tiddell v. dede»l Washmgton Qorp 866 F.2d
148_0 ‘]:{8{1’(D C; Clr [1589). ¢ 1 T e

Thls (.,ourt has found that the FTCA’s §2401(b)'
time hm1ts are non-)unsdlctlonal and thus subJect to
equltable tolhng Umted States V. Kwdl "‘Furn Wong.
135 §.Ct. 1625, 191.L.Bd.2d 5337(20T5).." Here, the
Court ignored that ‘the’ cognitively * impaired
Petitioner as being fed mlsmformatmn by the VA
physicians, and, instead, supstitited theé Court’s own
non-medical. Judgment for that §of a Jury as* to what
the Petltloner knew and when he knew it:

. e '. R e < - Lol
L ~ T g VI8 4 U Y L ze.-.:...

’fne D1str1ct Court and_‘ "'turn, “the” Gourt ‘of
Appeals ‘that* ‘relied" “on’ "the’ * Dlstncc “FGourt’s
uninformed’ analys1s “érronécusly faited- fo corréctly
apply the statute of limitation under Wong; Irwir: v
Department of. Veterans Affairs, 498 U.S. 89, 95, 111
S Ct.” 403 112 L Ed 2d’ 435° (1990) (as mtepreted by

,«..

Wong), and Kubnck o

leen the many Veterans w1th cogmtl{re
1mpa1rments who depend excluswely on the VA for
their medical care, it is important to make clear that

21
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the statute of hqn tlons 1s tolled when the VA has
fed rmsmformatlon to a cogmt1ver 1mpa1red veteran,
or, at least Ieave that matter as 4 fact’ questlon for a
Judge or Jury questlon 1n Y tnal after dmcovery 1s
properly completed.

EACIVEN BRSO - S

w

Issue’ 3'"Whether it:was violation'of" procedural
due process under the Fifth Amendment'for the
District Court to prevent Petitioner from
deposmg and doxng other forms of dlscovery on
the VA ‘doctors whose ‘affidavits-and records
were, ‘in‘fact, ‘relied upon-by the District Court
m grantmg the Motlon for Summary J udgment

NN

T _l

Y After denymg the Respondents Motlon to

allowed mcludmg depos1t1ons by the partles The
perrod for fact d1scovery was to scheduled to. end on
February 14, 2020 Dlstrzct Court S’ept 1 8 201 9
Dzscovery Order (APP-17) o

w1 [N LAY RCTRE OV T I 3 5SS

Pet1t1oner " sétved” dlscovery requests . on
Respondent 'In addltlon Respondent and Petltloner
were scheduling mutual depositions” ‘of Pétitioner
(Gnalega) and Respondent’s key w1tnesses (Drs.
Pféiffer, Sandbrink, and Luce). “In add1t1on
Petitioner had served on’ Respondents extenswe
dlscovery requests, that remamed pendmg '

On J anuary 30," 2020, Petitioner filed a Motion to
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Compel with the Court to_require Respondent to
prov1de complete responses Rule 26(a)(1) Document
Responses and to Pet1t10ners pendmg document
dlscovery requests Petmoner Jan 030‘ 2020' Motzon to
ompel (APP-21). o L e

v i e
'.’.l:..\‘...‘, L I

T
s e o

On February 5, 2020, Respondent changed
counsel. of, record,. who. then filed .2 Motlop o, Stay
DlaCOVE‘l‘y.»,,:;, O B - T S
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? Before, Eetitx,oner had an opportumty, to ﬁle his
opposmon to. Respondent s Motlon to Stay Dlscovery,
the Court 1$§ued a mmute order -on. February 10,
2020 denymg Petltloners Motlon to Compel and
granting Respondent’s "Motion to Stay dlscovery
District Court Feb 10, 2020 Minute Order, APP-26.
The Court’s only reason for: denymg Pet1t1oner S
Motlon to Compel was Pet1t1oner § alleged faﬂure to
meet and confer ~ with Respondent’s counsel as
reqmred by USDC Local ClVll Rule 7 (m) However
Petitioner had clearly stated in h1s ‘motion” that he
attempted a good faith effort to resolve the d1scovery
matter w1th opposmg counsel.— as reqmred by Rule
7(m) - but Respondent was not cooperat’mg w1th
Petltloner S dlscovery requests )

-

Petl.tloners " unanswered - chscovery requests,
mcludmg the Court’s failure to allow, depositions of
the three VA doctors who attended to Petitioner, and
the Declaration of Petitioner settirig’ forth material
disputed facts (Jan 30, 2020 Declaration of
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Petztzoner, (APP‘ZtI)) that th"re were ’unresolved

’)1’1

that requl_red thorough’dmcovery and fact ﬁndmg
" oo A w\ S --al\ ...?;-.

-~

rI‘he Court of Appeals demed the Petltloners

[

-U- &

standard of rev1ev'v‘
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“Although appellant argues that “the
_district court incorrectly stayed dlscovery, he

e “"has not” demiorstrated” théf‘t‘ sthe,.addltlonal
daspovery hé sought was necessary or that the

) court abused its’ broad d1scret10n to manage
L the scope of dlscovery See SafeCard Serys.,
‘ ‘I C. SEC 926 F.2d '1197, 1200 (DC Clr
1991) ("I‘hls court wﬂl overturn the’ dlstrlct

- court s exermse “of "its broad dlscretlon to
'r ' manage the scope of dlscovery only in unusual

AT reuTistances. 4

L . PRI S .e
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- .,.CQA-.OTd,eI? (AFP-D) .
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e There “are” several ﬂaws .m ‘the Court Of

Appeal’s reasonmg Wthh requlre ‘reversal, | v

rate . RENON eyl

. First; unless the matter is urgent 1t was 'a
v101at10n of basic procedural dae process under the
Fifth Amendment of the US Const1tut10n for “the
District Court to grant a motlon to stay dascovery
before the t1me had passed for the’ opposmg party to
respond and be heard. Neither the District Court,
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nor the bourt of Appeals, g1ve AV reasons why a
motlon fo stav dlscovery was glaﬁted on an expedlted
basis; denymg the District Court ‘thé bensfit” of
waltmg for a response by Petrtroner ) Failing to
aﬂ'ord the Petltloner ‘an opportumty to be heard
before ruhng on the Motlon “for Stay of Respondent
was clearly an abuse of dlscretlon by the D1str1ct
Court, and the Court of Appeals erred in not ﬁndmg
lt SO ..s,..‘..g.‘ . . . Lt

-
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éeéond D1str1ct Court demed the Petltloners
reasons —-} but mstead clalmed only that Petltloner
falled to comply w1th local rule 7 (m) However, as
noted above,. the Motlon to CompeL had mdlcated
that Petltloner had attempted to resolve the matter
with opposmg “counsel..  Even i m the case. of exercise
of d1scret10n, the Dlstrlct Court needs to glve some
reasons as to how Petitioner allegely falled to comply
with local rule 7(m)

Meanwhlle, the Court of Appeals substituted
its own - -reasoning for .the District Court ,denying
basic d1scovery for Petltloner namely that:
“[Petitioner] "has not demonstrated that "the
additional dmcovery he sought was necessary.” COA
Order (APP -1). . However, the COA ignores the
contents of the Motlon to Compel, and the Opposmon
to the Motron for Stay filed by Pet1t1oner
Furthermore, the Court of Appeals does not explain —

nor . could it explain -- how deposing affiants
25
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rggardmg thé:

FRR Ay et R et
,f°acts m thelr affid av1 was

2

‘s BTN gy o
IlOt necessar.y.‘ leen that ISSU.eS su.rrOundmg

«.,,,,.. . oy

statute of Iumtatlons regardlng ’ wh Petltloner
3 TR ST SIoR EOR R LY S SR S I : | e

|
i
‘ kngw or couId have known, and wh én he knew 1t

‘QJ'(

vgere t’actual questlons for a. fact finder,‘ and_ r%ot .‘a
pre-dJscovery summary Judgment. . See, e.g., dedéll
“Riddell ' Washington Corp., 866 F2d 1480" 1484

(D C Cll‘ 1989) Bilad L NITL U

Yeren, .«‘u. e ’4"\

. ,tl‘hei ,COA Lgnoredn ‘that. . upon ,,.the “ﬁhng of
Res%ondents Motlon for Suxﬁmary Judgxffént the
Di stnct, \Court prematurely granted AppelIees

iy

request to stay all dlscovery, mcludmg the pendmg
requests to,depose and do other dlscovery on Pfe1ffér,

. Sgndbrlnk and Dr. Luce, ‘whilé allowmg the
summary ]udgment motlon of Respondent to proceed
forward (Mmuf Order (APP 16) L et

»,‘x 3 [AX S SR b EERA T Lol

.1 e e s

”‘Ih his” sw'?Ji'n“ afﬁdawt in’ h1s opposmon ¢ to

v\,J

Respondent)s 'Motxon for Summary Judgmen_t'S
Pet1t10ner stated that the ‘EMG . procedure ~Was
admmlstered by & Mlchael Pfe1ff’ P, Phd‘“’wh'”“,

v

unbeknownst o hlm at the tlme, had questlonable

credentlals, if any, aAs‘ a doctor (Declizratticgg.~ o,f
Petitioner (APP-24)) * it

.
Uy
Coadinriaos

In its Memorandum grantmg Respondent’s
premature motlon, ‘thie Dlstnct Court ‘¢learly relied
upon’ the two affida\nts submltted by Respondent
with ‘its” Motlon for Summary Judgment, while
preventing “Péetitioner from ‘deposing or otherwise
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domg dlscovery on those afﬁants Domg d}scovery

th,regard to those afﬁants was clearly necessary ‘as
ther, Were many facts in dlspute 1nclud1ng whlch
doctors performed Whlch procedures, .what occurred
and what were’ thelr quahf1cat10ns Demal of that
dlscovery, g\'vhlle 1mp1101tly relymg on those aﬁ“ nt\s":

R
."i"ﬁ‘-:: EOROREE

clearly an abuse of discretion.

» ’I‘hn‘d the COA Oplmon cites SafeCard Servs »
Inc v. SEC 926 F 2d 1197 1200 (D C Clr 1991) asa
ba81s for its sgperf“ 01a1 treatment of the premature
stay of dlscovery issue. COA March 25 2021” Order
(APP 1) However, SafeCard and most of the cases
relymg on it, are FOIA cases Because of the nature
of FOIA cases, dlscovery 1s rarel done by the
partles " The case below is a medlcal malpractlce
case, which typlcally (rather "than atyplcally)
requires the. estabhshment of complex medlcal facts,
mcludmg “the facts to support (or not support)
comphance w1thﬁ the statute of hmltatlons IS
dlfﬁcult to unagme,a medlcal "x"nalpractlce cj 6. that

LR

does not }equlre the most basic dlscoverx ..dlsclo'sures,
mcludmg depos1t10ns of doctors whosegafﬁdawts and
records  the " Court ~is relylng upon’ 1mp11c1tlv or

explicitly.

- '

Faxlure to, allow discovery to go forward as
originally scheduled by the" D1str1ct Court
particular where the Court falls _to wait for an
opposmon to the motlon to stay dlscovery to be filed
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by Petitioner, .ua,sqelear}x «vmlatlgp of procedural

due process, and an abuse of discretion.

For the reasons, set forth herem, the Court of
Appealsede(:lsmn upholdmg the DlstnetzCOurt’s stay
of discovery: andr grant of. summary Judgfxieﬁt ‘should
be vacated and remanded for. fux;tb.er procedings.
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