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Case: 19-2024 Document: 52 Page: 1 Filed: 02/04/2021

NOTE: This disposition is nonprecedential.

Anited States Court of Appeals
for the ffederal Cirvcuit

PYROTECHNIC SPECIALTIES, INC.,
Appellant

V.

SECRETARY OF DEFENSE,
Appellee

2019-2024

Appeal from the Armed Services Board of Contract Ap-
peals in Nos. 57890, 58335, 59103, Administrative Judge
Reba Page, Administrative Judge Richard Shackleford, Ad-
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by KENNETH E. BARTON, III.
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tice, Washington, DC, argued for appellee. Also repre-
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Case: 19-2024 Document: 52 Page: 2 Filed: 02/04/2021

THIS CAUSE having been heard and considered, it is
ORDERED and ADJUDGED:

PER CURIAM (O’'MALLEY, CLEVENGER, and TARANTO,
Circuit Judges).

AFFIRMED. See Fed. Cir. R. 36.

ENTERED BY ORDER OF THE COURT

February 4, 2021 /s/ Peter R. Marksteiner
Date Peter R. Marksteiner
Clerk of Court
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ARMED SERVICES BOARD OF CONTRACT APPEALS

Appeals of -- )
Pyrotechnic Specialties, Inc. ) ASBCA Nos. 57890, 58335, 59103
)
Under Contract No. W52P1J-04-C-0098 )
APPEARANCE FOR THE APPELLANT: Mr. David Karlson
Chief Executive Officer
APPEARANCES FOR THE GOVERNMENT:  Raymond M. Saunders, Esq.
Army Chief Trial Attorney
Robert B. Neill, Esq.
Trial Attorney

OPINION BY ADMINISTRATIVE JUDGE PAGE

Pyrotechnic Specialties, Inc. (PSI, the contractor, or appellant) appeals from the
termination for default of its contract with the Department of the Army, Army
Contracting Command — Rock Island' (the government). PSI’s contract was
terminated for default after the government rejected two production lots for their
failure to pass multiple acceptance tests, which placed the contractor in a delinquent
status under the contract’s delivery schedule. PSI also seeks to recover $802,589 in
unreimbursed costs relating to the government’s alleged wrongful rejection of a
production lot. We have jurisdiction over these appeals under the Contract Disputes
Act of 1978 (CDA), 41 U.S.C. §§ 7101-7109. A hearing was conducted, and the
parties extensively briefed the issues. Only entitlement is before the Board. We deny
the appeals.

FINDINGS OF FACT

1. On 27 September 2004, the government awarded Contract No. W52P1J-04-C-0098
(the contract) to PSI (R4, tab 1). While the contract was awarded by the Army, itisa
multiservice contract; units produced under the contract were designated for Army, Navy
and Air Force customers (R4, tabs 1, §; tr. 2/89). Both the Army and the Defense Contract
Management Agency (DCMA) had active roles in contract administration. The various
contracting officers (COs) assigned to the contract throughout contract performance were
Army personnel. DCMA personnel acted as Quality Assurance Representatives (QARs) and

! The contract was awarded by Headquarters, U.S. Army Field Support Command
(HQ AFSC), which is now known as the Army Contracting Command — Rock
Island (R4, tabs 1, 185).
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were responsible for issuing Corrective Action Requests (CARs) (see, e.g., R4, tab 80 at 2),2
whereas the Army CO maintained contract authority (see, e.g., R4, tab 50 at 1). Contract
performance issues were at times addressed by both the CO and the QARs through separate
correspondence reflecting the divergent administrative roles of the CO and the QARs (see,
e.g., R4, tab 85 at 2).

2. The contract is a fixed-price contract for the production of 60,558 units of
MK 124 Mod 0 Signal, Smoke and Illumination (MK 124 or signals) (R4, tab 1 at 1, 3,
6-12). The MK 124 is a distress signal that allows military personnel to signal to
reconnaissance aircraft when in distress. Designed by the Navy for use in case of a
service member overboard or a downed pilot, the MK 124 is used by all services of the
Armed Forces. (Tr. 3/60, 71)

3. Through various contract modifications, additional quantities of signals were
added to the contract during contract performance for a total quantity of 152,180
signals and a total dollar amount of $7,575,305 (R4, tabs 23, 28, 33, 38, 40, 47, 68-69).

4. The contract incorporated by reference FAR clause 52.246-2, INSPECTION OF
SUPPLIES — FIXED-PRICE (AUG 1996). The clause states, in pertinent part:

(b) The Contractor shall provide and maintain an
inspection system acceptable to the Government covering
supplies under this contract and shall tender to the
Government for acceptance only supplies that have been
inspected in accordance with the inspection system and
have been found by the Contractor to be in conformity
with contract requirements....

(D) The Government has the right either to reject or
to require correction of nonconforming supplies. Supplies
are nonconforming when they are defective in material or
workmanship or are otherwise not in conformity with
contract requirements....

(k) Inspections and tests by the Government do not
relieve the Contractor of responsibility for defects or other

2 For the purposes of identifying references to the record, we adopt the sequential
pagination as affixed by the parties to the Rule 4 file documents.
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failures to meet contract requirements discovered before
acceptance.

(R4, tab 1 at 22)

5. The contract incorporated by full text FAR local clause 52.209-4511, FIRST
ARTICLE TEST (GOVERNMENT TESTING) (MAY 1994), which provides, in relevant part:

a. The first article shall consist of: IN
ACCORDANCE WITH THE SPECIFICATION, which
shall be examined and tested in accordance with contract
requirements, the item specification(s), the Quality
Assurance Provisions (QAPS) and drawings listed in the
Technical Data Package.

¢. The first article shall be representative of items
to be manufactured using the same processes and
procedures as contract production.... All components,
subassemblies, and assemblies in the first article sample
shall have been produced by the Contractor (including
subcontractors) using the technical data package provided
by the Govermnment.

e. [A]n additional first article sample or portion
thereof, may be ordered by the Contracting Officer in
writing when (i) a major change is made to the technical
data, (ii) whenever there is a lapse in production for a
period in excess of 90 days, or (iii) whenever a change
occurs in the place of performance, manufacturing process,
material used, drawing, specification or source of supply.

(R4, tab 1 at 22)
6. The contract also incorporated by full text FAR local clause 52.246-4530,
SUBMISSION OF PRODUCTION LOT SAMPLES (GOVERNMENT TESTING) (MAY 1994),

which provides, in relevant part:

a. A lot acceptance test sample is required to be
submitted by the Contractor from each production lot
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tendered to the Government for acceptance. This sample
shall consist of: AS REQUIRED BY THE MK 124
SPECIFICATION.

j- If the Contractor fails to deliver any production
lot test sample(s) for test within the time or times specified,
or if the Contracting Officer disapproves any production
lot test sample(s), the Contractor shall be deemed to have
failed to make delivery within the meaning of the Default
clause of this contract. Therefore, this contract may be
subject to termination for default.

(R4, tab 1 at 26-27)

7. The contract also incorporated by full text FAR local clause 52.246-4550,
CRITICAL CHARACTERISTICS (FEB 2004), which provides, “As a result of previous
practices, the governments technical data may refer to Critical...and Special
characteristics. Characteristics classified as Critical...shall be subject to all requirements
herein associated with Critical (I) characteristics and level I Critical nonconformances.”
FAR 52.246-4550(d). The clause defines Level I critical nonconformance.

Level I critical nonconformance. A nonconformance of a
critical characteristic that judgment and experience
indicate would result in hazardous or unsafe conditions for
individuals using, maintaining or depending upon the
product; or a nonconformance that judgment and
experience indicate would prevent performance of the
tactical function of a weapon system or major end item.
The following (as a minimum) are classified as Level I
critical nonconformances:

1) A nonconformance that will result in a hazardous
or unsafe condition (often referred to as a single
point failure).

(2) A nonconformance that will remove or degrade
a safety feature (such as those in a safe and arm
device or fuzing system).

(3) A nonconformance that will result in violation
of mandatory safety policies or standards.
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FAR 52.246-4550(¢). The clause also outlines actions to undertake in the event that a
critical nonconformance is found. When a critical nonconformance is found,
production is immediately stopped and the contractor is required to conduct an
investigation to determine the cause of the deficiency. The contractor is required to
submit a report of its investigation and suggest corrective action to fix the deficiency.
After the report is provided to the government, the contractor may request to restart
production. (R4, tab 1 at 28-29)

8. The contract incorporates by reference FAR clause 52.249-8, DEFAULT
(FIXED-PRICE SUPPLY AND SERVICE) (APR 1984), which provides, in relevant part:

(a)(1) The Government may, subject to paragraphs
(c) and (d) below, by written notice of default to the
Contractor, terminate this contract in whole or in part if the
Contractor fails to —

(i) Deliver the supplies or to perform the services
within the time specified in this contract or any extension;

(ii) Make progress, so as to endanger performance
of this contract (but see subparagraph (a)(2) below); or

(iii) Perform any of the other provisions of this
contract (but see subparagraph (a}2) below).

(2) The Government’s right to terminate this
contract under subdivisions (1)ii) and (1)(ii1) above, may
be exercised if the Contractor does not cure such failure
within 10 days (or more if authorized in writing by the
Contracting Officer) after receipt of the notice from the
Contracting Officer specifying the failure.

(R4, tab 1 at 37)

9. The contract also incorporates, either by full text or reference, the following
FAR clauses and FAR local clauses: FAR 52.233-1, DISPUTES (JUL 2002);
FAR 52.243-7, NOTIFICATION OF CHANGES (APR 1984); Local FAR 52.245-4537,
ACCEPTANCE INSPECTION EQUIPMENT (AIE) (FEB 2002); and Local FAR 52.246-4528,
REWORK AND REPAIR OF NONCONFORMING MATERIAL (MAY 1994) (R4, tab 1 at 23,
27,37, 39).
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I. Design Specifications

10. The MK 124 is a cylindrical canister approximately 5.408 maximum inches
long by 1.700 maximum inches in diameter; it weighs approximately 0.5 pounds (R4,
tab 22 at 3). One end of the canister contains the flare candle subassembly (flare end);
the opposite end contains the smoke candle subassembly (smoke end) (id. at 3, tab 97).
The flare end, when triggered, produces a red flare, and is intended to be used for
nighttime signaling. The smoke end, when triggered, produces a reddish orange
smoke, and is intended to be used for daytime signaling. (R4, tab 22 at 12)

11. The design, production and testing of the MK 124 is controlled by the
contract’s technical data package (TDP). The contract’s TDP incorporates Drawing
No. 2113661, Tape, Foil (Drawing 2113661); Drawing No. 2114083, Disk, Sealing
(Drawing 2114083); Drawing No. 3139733, Outer Container, Loaded (Drawing
3139733); and Specification No. WS 13697N, Prime Item Fabrication Specification,
Signal, Smoke and Illumination, Marine MK 124 Mod 0 (Specification 13697N).
(R4, tab 1 at 13, tab 294 at 2-5, tabs 295-96)

12. Of particular note to the present dispute, between each candle subassembly
and its respective igniter/trigger assembly is a foil sealing disk (sealing disk) (ex. A-6).
The primary purpose of the sealing disk is to “provide a hermetic seal at the end cap
portion of the device so that...the candles inside the vnit will stay dry.” Secondarily, the
disk assists in the buildup of heat and pressure in the candle when it is first ignited. The
sealing disk must be strong enough to perform these functions but also fragile enough
that it will burst so that the flare and smoke can be expelled from the canister to produce
the distress signal. (Tr. 3/72)

13. The requirements for the sealing disk are controlled by Drawing 2114083
and Drawing 2113661. The sealing disk is circular, 1.500 + .005 inches in diameter
and .0065 inches thick (R4, tab 296). Drawing 2113661 notes the following average
physical properties for an appropriate sealing disk:

ADHESION TO STEEL 34 OZ/IN WIDTH
TENSILE STRENGTH 23 LBS/IN WIDTH
BACKING THICKNESS 2.2 MILS.
ELONGATION AT BREAK 4%

TOTAL TAPE THICKNESS 3.4 MILS.

Nk Wity =

(R4, tab 295) Drawing 2113661 lists a suggested source of supply. This list is meant

to provide the contractor with a suggestion of previously proven good material

{tr. 3/87). However, Note 1 of Drawing 2113661 states “IDENTIFICATION OF THE
‘SUGGESTED SOURCE(S) OF SUPPLY’ HEREON IS NOT TO BE CONSTRUED
AS AGUARANTEE [sic] OF PRESENT OR CONTINUED AVAILABILITY AS A
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SOURCE OF SUPPLY FOR THE ITEM(S).” Drawing 2113661°s suggested source
of supply lists 3M Industrial’s (3M) Part No. 433L (Linered) High Temperature
Aluminum Foil Tape (433L disk). (R4, tab 295; ex. G-1)

14. In addition to the sealing disks, each end of the MK 124 canister is secured
by using an O-ring and crimping the MK 124 canister. The O-ring is a thin rubber ring
that goes around the circumference of the igniter, one at each end of the canister
(tr. 2/149). After the O-ring is put in place the canister is crimped, and the crimp in
conjunction with the O-ring seals the unit (tr. 2/150).

15. Specification 13697N is a Naval Sea Systems Command specification that
“covers the manufacture, assembly, and preparation for delivery of the MK 124...and
the methods of examination and tests upon which product acceptance shall be based”
(R4, tab 22 at 1). Essentially, it defines the performance parameters of the MK 124
upon completion of production (tr. 3/63).

16. Paragraph 3.4.2 of Specification 13697N classifies all MK 124
characteristics into one of three classifications: Critical, Major, or Minor. “Critical
characteristics are identified by the symbol (C), and Major characteristics by the symbol
(M).... Characteristics that are not annotated by the classification code symbol are
classified as Minor.” (R4, tab 22 at 3) All characteristics are assigned a subparagraph
(i.e. 3.5.1.1); each characteristic requirement listed in paragraph 3 corresponds with a
test requirement in paragraph 4 of Specification 13679N. Accordingly, determining
whether an end unit complies with the requirement at § 3.5.1.1 is accomplished by
running the test described at 9 4.5.1.1. (/d at 9)

17. Paragraph 3.5.1.1, Function, of Specification 13697N states:

The signal shall meet the following requirements, when
tested in accordance with 4.5.1.1.

a. Display color (Cl): Produce orange smoke and red
flare display from the
designated end.

b. Function (M101): Ignite and produce a display
from both ends.

¢. Delay (M102): 3 seconds maximum from
initiation to generation of

display....

d. Display times (M103): The display time shall begin
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after the delay time ends and
shall not include any output
after generation of the display

stops.
TEST REFERENCE OF TABLEI FLARE (SEC) SMOKE (SEC)

Min Max Min Max
Five Ft Drop (4.5.2.1) 16 23 12 19
Transportation Vibration (4.5.2.3) 16 23 12 19
Temperature and Humidity (4.5.2.4) 16 23 12 22
High Temperature (4.5.2.5) 16 23 11 18
Low Temperature (4.5.2.6) 16 23 15 25
Sealing Function (4.5.2.7) 16 23 12 19

e. Safety function (C8): During function igniter shall not
separate from the outer container.

(R4, tab 22 at 4)

18. Compliance with the function requirements is tested in accordance with the
Function Test described in § 4.5.1.1; it describes the process used to ignite the signal to
test whether the signal functions properly (R4, tab 22 at 9).

19. Paragraph 3.5.2.7, Sealing (M105), of Specification 13697N states, “The
signal shall withstand a vacuum of 6.0 £ 1.0 inches of mercury below atmospheric for
a minimum period of 60 seconds without signs of leakage when tested in accordance
with 4.5.2.7” (R4, tab 22 at 5). Compliance with this requirement is tested in
accordance with the Sealing Test described at § 4.5.2.7 (id. at 11). During the sealing
test, signals are submerged in a water vacuum. A defective signal, commonly referred
to as a “leaker,” is a unit that exhibits an escape of air bubbles in the water (tr. 2/120).
The escape of air bubbles reveals that water has infiltrated into the unit, and, therefore,
the unit does not meet the sealing characteristics described at 4 3.5.2.7 of Specification
13697N (R4, tab 22 at 11; tr. 2/94). Paragraph 4.5.2.7 specifically provides:

Leakers are indicated by air bubbles issuing from the
signal. Do not mistake the escape of occluded air for
leakage. Signals which are not defective may be used for
further testing or returned to the lot. Replace protective
cap after test. Defectives are signals failing to meet the
requirements of 3.5.2.7.

(R4,tab 22 at 11)
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20. Mr. Robert Hirst, PSI’s vice president and general manager, testified that
there are a variety of reasons why a signal could leak (tr. 2/147). The three root causes
most commonly discussed by the parties during the performance of this contract are as
follows: (1) a problem with the sealing disk; (2) a defect in the O-ring; and/or (3) an
improper crimp of the MK 124 canister. The Board also notes, that according to the
testimony of Mr. Hirst, an ongoing point of contention between PSI and the
government was the amount of air bubbles necessary to indicate a failure of the sealing
test as opposed to an escape of occluded air (tr. 2/120).

21. Other signal requirements pertinent to this appeal are as follows:
3.5.2.1 Five (5) foot drop (C2). The signal shall

withstand five (5) foot drop without exploding or burning
when tested in accordance with 4.5.2.1.

3.5.2.2 Forty (40) foot drop (C3). The signal shall
withstand forty (40) foot drop without exploding or
burning when tested in accordance with 4.5.2.2.

3.5.23 Transportation vibration (C4). The packaged
signal shall withstand transportation vibration without
exploding or burning when tested in accordance with
4523,

3.5.24 Temperature and humidity (C35). The signal
shall withstand temperature and humidity without
exploding or buming when tested in accordance with
4524,

3.5.2.5 High temperature (C6). The signal shall
withstand a temperature of +120°F £ 5°F for a minimum
period of 16 hours without burning or exploding when
tested in accordance with 4.5.2.5.

3.52.6 Low temperature (C7). The signal shall
withstand a temperature of -20°F + 5°F for a minimum
period of 16 hours without burning or exploding when
tested in accordance with 4.5.2.6.

(R4, tab 22 at 4-5)

22. Specification 13697N also describes the inspection requirements for the
MK 124. It provides that there are two types of inspection requirements: (a) First Article
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Inspection (4.3); and (b) Quality Conformance Inspection (4.4). Specification 13697N
states that for a first article inspection “[t]he contractor shall deliver a sample of 185
signals to [Naval Service Warfare Center (NSWC) Crane), for examination, testing,
evaluation, and acceptance as in Table 1.” (R4, tab 22 at 6) The parties commonly refer
to a first article inspection as a first article test (FAT) (see, e.g., tr. 2/110). For a quality
conformance inspection, Specification 13697N prescribes the following:

An inspection lot shall consist of 3201 to 10,000 signals
offered for delivery at one time including test samples (see
6.2). Inspection lots shall be inspected as follows:

b. Each lot shall be sampled as required for Plan A,
Table 1.

c. Upon failure of any lot to meet acceptance
requirements for either Plan A or Plan B tests, the next lot
shall be tested and accepted in accordance with Plan A,
Table L.

d. No lot shall be accepted in accordance with Plan
B, Table I, unless the preceding lot has met the test
requirements of the applicable plan.

e. Each inspection lot shall contain only primers
from one lot produced by one manufacturer.

f. Upon completion of a lot and selection of the
sample, the Government shall be notified. The designated
government activity shall then notify the contractor which
test plan shall apply (see 6.2).

g. Sampling, examination, testing, and acceptance
of inspection lots shall be performed as specified in the
steps given below.

STEP 1. Upon starting production or delivery of an
acceptable first article sample, as applicable, all inspection
lots shall be examined, tested in sequence and accepted in
conformance with Table I, Sampling Plan A, until two (2)
consecutive lots have met acceptance requirements of
Table 1.
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STEP 2. Inspection lots other than those defined in Step 1
shall be examined, tested in sequence and accepted in
conformance with Table I, Sampling Plan B, except that
one lot shall be randomly selected from each five
consecutive inspection lots and examined, tested in
sequence and accepted in conformance with Table I,

Plan A.

(R4, tab 22 at 6-7) The parties commonly refer to the quality conformance inspection
as a lot acceptance test (LAT) (see, e.g., tr. 2/110).

23. The pertinent inspection requirements for the MK 124 are as follows:

4.5.2.1 Five (5) foot drop test. The signal shall be
subjected to the five foot drop test prescribed in Test A4 of
MIL-STD-331, except the signal shall be dropped free-fall
without guidance system or associated equipment.
Defectives are signals failing to meet the requirements of
3.5.2.1.

4.5.2.2 Forty (40) foot drop test. The signal shall be
subjected to the forty foot drop test prescribed in Test A3

of MIL-STD-331, except the signal shall be dropped
free-fall without guidance system or associated equipment.
Defectives are signals failing to meet the requirements of
3522

4.5.2.3 Transportation vibration test [(TV test)]. The
signal, as packaged in accordance with drawing 2128332,
shall be subjected to the transportation vibration test
prescribed in Test B1, Section 6.1 of MIL-STD-331. Inert
mock-up signals shall be used to complete the filling of the
package for this test. Defectives are signals failing to meet
the requirements of 3.5.2.3.

4524 Temperature and humidity test [(T&H test)]. The

signal shall be subjected to one 14 day temperature and
humidity cycle prescribed in Test C1 of MIL-STD-331.
Defectives are signals failing to meet the requirements of
3.5.24.
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4525

High temperature test. The signal shall be

conditioned in a suitable chamber at +120°F + 5°F for a
minimum period of 16 hours and while at that temperature
shall be subjected to the function test. Defectives are
signals failing to meet the requirements of 3.5.2.5.

4.5.2.6 Low temperature test. The signal shall be

conditioned in a suitable chamber at -20°F + 5°F for a
minimum period of 16 hours and while at that temperature
shall be subjected to the function test. Defectives are
signals failing to meet the requirements of 3.5.2.6.

(R4, tab 22 at 10-11)

24. Specification 13697N also includes Table I, which is a summary of the
tests that are performed during inspection of the MK 124 (tr. 3/63). The table lists, in
testing sequence order, all the inspections and tests that are performed as part of the
FATs and LATs and details the sample size to be subjected to each particular test (R4,
tab 22 at §; tr. 3/64-65). Below is an excerpt of the tests pertinent to these appeals as

they appear in the table.
EXAMINATIONS AND TESTS FRIST ARTICLE INSPECTION LOT SAMPLING
SAMPLING PLANS PLANS
Test Sequenced/ Sample | Acceptance | Plan2/ | Sample Acceptance
Size | Criterial/ A | B | Size Criterial/
Sealing (4.5.2.7) I(LO;A. AcORel X |X 100% of AcORel
Sample Sample
Five (5) Foot Drop (4.5.2.1) AcQRel X AcORel
Sealing (4.5.2.7) AcORe | AcORe1l
Function (4.5.1.1) 5 (a&e) . (a&e)
Signals | AcO Re 1 >Signals |\ o Re 1
(b, ¢, &d) (b, c, &d)
AclRe2 AclRe2
Forty (40) Foot Drop (4.5.2.2) ) 5 AcORel None
Signals
Transportation Vibration (4.5.2.3) AcORel X AcQRel
Sealing (4.5.2.7) AcORe | Ac ORe |
Function (4.5.1.1) (a&e) (a&e)
30 AcORel . AcORel
Signals (b) 20 Signals (b)
Ac2Re3 AclRe2
(c&d) (c&d)
Ac3Red Ac2Rel3
Temperature and Humidity 30 AcORel X AcORel
(4.5.2.4) Sienals 20 Signals
Function (4.5.1.1) gn (a&e) (a&e)
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AcORe AcORe
(b) (b)
Ac2Re3 AclRe?2
(c&d) {(c&d)
Ac3Red Ac2Re3
High Temperature (4.5.2.5) "AcORe AcORel
Function (4.5.1.1) (a&e) (a&e)
30 Ac O(I:Jel 20 Signal AcORel
. ) ignals (b)
Signals | 4.2 Re3 Ac1Re2
(c&d) (c&d)
Ac3Red Ac2Re3
Low Temperature (4.5.2.6) AcORel AcQRe |
Function (4.5.1.1) (a&ke) (a&e)
30 AcORel AcORel
Signals (b) 20 Signals (b)
Ac2Re3 ActRe2
{c&d) (c&d)
Ac3Red Ac2Re3
Function (4.5.1.1) (ake) (a&e)
AcORel AcORe
50 (b) , (®)
Signals | Ac 1 Re 2 50 Signals | 4\ | Re?
(c&d) (c&d)
Ac3Red Ac3Red
Group Data Acceptance3/ (b) (b)
155 Ac5Reé 115 Ac3Re4d
Signals {c&d) Signals (c&d)
Ac10Re 1l Ac7Re8
NOTES: 1/ Ac = Acceptance number for defectives of

specified requirements of Section 3.
Rejection number for defectives of
specified requirements of Section 3.

2/ Test plans applicable to inspection lots.

3/ Grouped for Function Test.

4/ Tests to be performed in order of indentured

(R4, tab 22 at 8-9)

sequence within individual blocks.

25. Table I provides the acceptance criteria for each test and examination (R4,
tab 22 at 8-9). For example, an acceptance criteria of “Ac 0 Re 1” attached to a test
sequence means that a sample lot would pass the noted test and be accepted if there
were zero failures but be rejected if there was one test failure, or defect, within the

sample lot (tr. 2/122).
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26. In some instances Table I lists a primary test and then notes secondary tests to
be completed on the samples put through the primary test. For example, “Five (5) Foot
Drop (4.5.2.1)” appears in the table, referring to the 5-ft. drop test described at §4.5.2.1.
Directly below, in the 5-foot drop block of the table, “Sealing (4.5.2.7)” and “Function
(4.5.1.1)” appear on sub rows. This prescribes that additional testing shall be performed
immediately after the primary 5-foot drop test. Accordingly, for both the FAT and LAT
Plan A, five signals are to be pulled and run through the 5-foot drop test. Following the
3-foot drop test, the same samples are to be put through the sealing test as described at
14.5.2.7. After the sealing test, the same samples are to be put through the function test
described at 9 4.5.1.1.> Each stage of testing has its own acceptance criteria appearing on
the corresponding sub row within the 5-foot drop block row of the table. (See finding 24)

27. Table I also indicates that the function test has multiple acceptance criteria (see
finding 24). Acceptance criteria varies dependent upon the function characteristic
requirements listed at § 3.5.1.1 (see finding 17). For example “a&e” in Table I, refers to the
“display color” requirement listed at “a” of 4 3.5.1.1 and the “safety function” requirement
listed at “e” of § 3.5.1.1. For those tests pertinent to this appeal, the acceptance criteria for
the safety function requirement is “Ac¢ 0 Re 1.” (See findings 17, 24)

28. The TDP also includes Drawing 3139733, which depicts a cross section of
the MK 124. The drawing identifies additional required characteristics of the MK 124.
Note 10 of the drawing provides:

After crimping, [both igniters] shall not be damaged and
shall be capable of withstanding a torque of 20
inch-pounds min with [the outer container] without relative
movement.

(R4, tab 97) Note 10 is preceded by the indicator “(M103)” identifying it as a Major
characteristic. The drawing also includes Note 13, identified as a Critical characteristic.

It provides:

Alignment pin of [the igniter for the smoke trigger
assembly] shall be in alignment pin hole of [the smoke
primer and holder] after crimping.

(Id)

3 For this reason when discussing a sealing test or function test performed on samples
that first underwent a primary test, the primary test will often be referred to as
the “preconditioning environment” (see, e.g., tr. 3/78).
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29. Mr. Kevin Bowen was the government’s lead technical agent and design
agent for the MK 124 during PSI’s contract. He began acting as the design agent for
the MK 124 in 1996 and, accordingly, was involved in the contracts for the production
of the MK 124 prior to the award to PSI. Beginning in 1991 and up until the contract
award to PSI, Martin Electronics produced the MK 124. Mr. Bowen testified that
during that period of time Martin Electronics produced in excess of one million Code
A*MK 124s. (Tr. 3/60, 169-70) Mr. Andy Long began working for Martin
Electronics in 1998 in a consultant capacity relating to Martin Electronics’ production
of the MK 124. He testified that Martin Electronics experienced problems
manufacturing the MK 124, particularly relating to signals leaking. He was not
involved with the testing of the MK 124 and had no knowledge of whether Martin
Electronics had failed any LATs. (Tr. 3/36-37) Mr. Long, who later acted as PSI’s
senior quality manager during PSI’s performance of the contract, testified that he
believed the MK 124 was an “extremely difficult item to manufacture” and described
it as “virtually un-producible” with “a lot of pitfalls in the design that makes it easy to
make mistakes during assembly™ (tr. 3/38).

II. PSI’s Relationship with DCMA

30. At the time of contract award, PSI had multiple contracts that were
administered or otherwise monitored by DCMA, and three QARs were assigned to PSI’s
facility (see tr. 1/46, 52). PSI’s facility is located in Byron, Georgia, and includes a test
lab. Testing at PSI's lab is conducted by PSI personnel and overseen by the lead test
technician, an employee of PSI. (R4, tab 282 at 2; tr. 3/6) QARs and other government
personnel would observe testing performed at PSI’s facilities if the tests were required
by one of the government’s contracts with PSI (see, e.g., R4, tab 131).

31. Mr. David Karlson, a senior manager at PSI, testified that in 2004 the
relationship between PSI and the QARs, particularly the lead QAR,’ began to
deteriorate (tr. 1/46). Mr. Karlson testified that the QARs began to make fraud
allegations against PSI and that PSI was investigated by the FBI and indicted based, in
part, on the QARs’ allegations (tr. 1/46, 55). None of the fraud allegations are related
to the contract at issue in these appeals or the MK 124 (tr. 1/104, 108).

32. Mr. Karlson specifically testified about one of PSI’s other contracts,
referred to as the M583 contract. He testified that by 2006 PSI had a nonfunctioning

4 Condition codes are assigned to ammunition items to denote their availability for use.
Condition Code A denotes full unrestricted use. Condition Code B denotes
some type of restriction, i.e. “for training purposes only” or only for use in
areas above a certain temperature. (Ir. 3/154)

3 According to the testimony of Mr. Dean Cowart, a DCMA QAR at PSI, there was no
official lead QAR position (tr. 3/220).
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working relationship with the QARs with respect to the M583 contract. Mr. Karlson
described a meeting with the deputy program manager for the items produced under
the M583 contract and testified that as a result of that meeting the lead QAR was
removed from PSI in 2006. (Tr. 1/79-80)

33. Mr. Karlson testified that the removed QAR was replaced by one of his
subordinates,® Mr. Dean Cowart (tr. 1/80). It appears that the removal of the lead QAR
did not resolve the conflict between PSI and the QARs on the M583 contract. In fact, a
government engineer assigned to PSI to work on the M583 contract by the deputy
program manager eventually wrote a letter to the deputy commander of DCMA. He
requested that Mr. Cowart be removed from the PSI contract “because he could not be
objective because of an incident that had occurred before [the government engineer] had
arrived.” (Tr. 1/126) Mr. Cowart worked as a QAR at PSI from March 2004 to the
summer of 2012 (tr. 3/203). Mr. Cowart was one of the QARSs involved with witnessing
the testing of the MK 124 (ir. 3/205-06).

34. All testimony describing incidents demonstrating the bad relationship
between PSI and the QARSs related to contracts other than the contract at issue in these
appeals (tr. 1/108-09). However, Mr. Karlson testified that due to the actions and
representations of the QARs “there was a black cloud over the company™ (tr. 1/100).
Mr. Karlson further testified that PSI only experienced problems on projects involving
the QARs. He stated that “it was only where these QARs were involved that we had
very significant constant problems that lasted for years and all of which coincided with
the period of performance of {the contract at issue in these appeals].” (Tr. 1/82-3)

IT1. Contract Performance

35. PSI began producing lots of MK 124s in 2006. PSI’s production is broken
into four major stages called “interfixes.” The change from one interfix to the next
denotes either a major change in the manufacture of the MK 124 and/or a restart of
production following a stop of work (tr. 2/23-24). During each interfix, PSI produced
production lots to include no more than 10,000 signals (R4, tab 22 at 6, tab 157 at 3;
tr. 4/52-53). Each production lot was assigned a number consisting of the number of the

¢ Mr. Cowart disputes that he was a subordinate of the removed QAR (tr. 3/220).
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interfix in which it was produced followed by the number of the individual lot (see, e.g.,
ex. A-57). Accordingly, Lot 001-002 was the second lot produced during Interfix 1.3

A, Interfix 1

36. PSI produced eleven lots during Interfix 1. The signals produced during
this interfix utilized the 433L disk, the suggested source of supply indicated in
Drawing 2114083. (Tr. 2/22-23; ex. A-5)

37. Lot 1-1 failed the LAT due to leakers and was rejected (R4, tab 60 at 5;
ex. A-5).

38. Mr. Bowen testified that the leakers in Lot 1-1 occurred as a result of the
failure of a PSI vendor to properly re-anneal the outer containers of the MK 124s,
which created problems when a unit was crimped (tr. 3/173-74). As a result, leaking
was observed at the crimps around the O-ring (tr. 3/132). Accordingly, the lot was
rejected (R4, tab 60 at 5; ex. A-5). Once the issue was brought to PSI’s attention, the
vendor was able to correct the issue (tr. 3/173-74).

39. Lot 1-2 failed the LAT due to long display times from the smoke end of the
MK 124 (tr. 3/141). During the low temperature function test 12 signals, out of the
sample of 20 signals, produced smoke displays longer than the maximum smoke
display time of 25 seconds (R4, tabs 51, 285 at 5; see finding 17). The longest smoke
display time was 30.29 seconds (R4, tab 283 at 3). Additionally, 6 units, out of a
sample of 20 units, produced smoke displays longer than the maximum display time of
19 seconds during the TV function test (R4, tab 283 at 1; see finding 17). Mr. Bowen
testified that witnesses to the test agreed that even though display times were long, the
display of smoke “was continuous, was robust, and was significant” (tr. 3/141). PSI
ultimately submitted Request for Deviation (RFD) No. 30606-8476-D012 (RFD 12),
dated 28 November 2006, asking to extend the acceptable display time criteria for Lot
1-2 to 31 seconds. RFD 12 was approved, and Lot 1-2 was accepted on deviation.
(R4, tab 51)

40. Lot 1-3 passed ail inspections and was accepted by the government (ex. A-5),

7 During the hearing, the government objected to appellant’s exhibit, marked as Exhibit
A-5, stating that there were inaccuracies with some of the data presented. The
document was admitted but the government was allowed the opportunity to
question witnesses in order establish inaccuracies in the data. (Tr. 2/18-20) Any
reference made to Exhibit A-5 refers to information that was either not disputed
by the government or that the government did not show to be inaccurate.

8 For the purposes of this decision, we will remove extraneous zeroes from the lot
numbering system; Lot 001-002 will be referred to as Lot 1-2.
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41. On 19 January 2007, PSI submitted an LAT report to the contracting
specialist indicating that Lot 1-4 failed the LAT due to long display times from the
smoke end of the MK 124. Nineteen units from a sample size of 50 units produced
smoke displays longer than the maximum display time of 19 seconds during the function
test. (R4, tab 283 at 9) The longest display time was 22.03 seconds (R4, tab 283 at 12).
The lot was accepted on deviation (ex. A-5).

42. On 24 January 2007, PSI submitted RFD No. 30606-8476-D013 (RFD 13).
In Box 22, Description of Deviation/Waiver, it stated:

Present requirements: WS 13697N, Para. 3.5.1.1, Table I;
Smoke Max Burn time for sealing function is 19 to 25
seconds. The intent is that a full smoke column will be
viable during this time frame. To have slightly longer
column (plume) of smoke will not have an effect on Form
Fit or Function as long as the Minimum to Maximum
Smoke column is meet [sic].

In Box 23, need for Deviation/Waiver, it stated:

We respectfully request, at no cost to the Government, a
Deviation from the requirement maximum of 19 seconds to
a maximum of 25 seconds for the smoke burn on this
Contract W52P1J-04-C-0098 and all Mods.

By letter dated 5 February 2007, the government approved the request and agreed to
incorporate the change into the contract. (R4, tab 55)

43. While Box 22 describes the sealing function specifically, it appears that the
parties treated RFD 13 as having raised the maximum smoke display times for all
function tests to 25 seconds throughout Interfixes 1, 2 and 3.7 Mr, Bowen testified that
RFD 13 changed the maximum smoke display time to 25 seconds “irrespective of...the
preconditioning environment” (tr. 3/78; see finding 26 n.3). The individual test data
sheets for Lot 1-6 lists the maximum smoke display times for all tests as 25 seconds.

It also lists the longest smoke display times for signals tested in each preconditioning
environment. Across multiple tests, the longest smoke display times are longer than
the maximum display times listed in the “Test Reference of Table I at 4 3.5.1.1(d) of
Specification 13697N but less than 25 seconds (R4, tab 283 at 24; see finding 17). All

% The government describes the effect of RFD 13 in its brief stating that it “change[d] the
maximum smoke display times listed in [Spec 13697N] to 25 seconds for the
duration of the contract, regardless of preconditioning environment” (gov’t br. § 21).
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are marked as conforming signals; there is no evidence that the government objected
to these reportings (R4, tab 283 at 24). There is similar test data across the lots;
signals showed smoke display times longer than their respective originally stated
maximum display times but less than 25 seconds and were not marked as failures on
the individual test data sheets (see, e.g., R4, tab 193 at 10, tab 282 at 51, tab 283 at
68). In some instances, a government representative’s initials appear at the bottom of
the individual test data sheets (see, e.g., R4, tab 282 at 51). However, the scope of the
change implemented by the incorporation of RFD 13 into the contract became an issue
during the performance of Interfix 4 (see findings 147-48).

44. In describing the purpose of the maximum smoke display time cap in the
contract, Mr. Bowen testified that the cap is to ensure that the smoke expelled is robust
and thick enough that it can be seen from a reconnaissance craft even if disbursed by
wind. Mr. Bowen also testified that around 30 seconds had always been a working
maximum smoke display time on accepting an extended display times. (Tr. 3/166)
However, PSI personnel testified that throughout contract performance they were
under the impression, as a result of comments from government personnel including
Mr. Bowen, that signals buming a “little longer” were not a problem and may even be
helpful to the signal user, provided the smoke display was consistent and robust
(tr. 2/62-63, 3/9, 30).

45. Lot 1-5 passed all inspections and was accepted by the govemment (ex. A-5).
There is no evidence in the record about the smoke display times of the MK 124 samples
tested during Lot 1-5’s LAT.

46. In March 2007, Lot 1-6 failed to meet the test requirements due to long
smoke display times during low temperature function testing. The LAT report
provides:

Twenty signals (S/N [serial number] 41-60) were tested
and were not in conformance with the requirements.... The
following defect was noted.

(a) A total of 15 signals had smoke display times
greater than the 25 second maximum and failed to meet the
requirement of [Specification 13697N] paragraph 3.5.1.1
with the application of [Deviation 30606-8476-D013 (RFD
13)]).1'9 The failure is classified as a major (M103) defect,

19 The LAT report suggests that RFD 13 changed the maximum smoke display time
for low temperature preconditioned samples. However, the Test Reference for
Table I table as originally provided in Specification 13697N allowed a
maximum smoke display time of 25 seconds for low temperature function

APPX821



with an acceptance criterion of accept 2, reject 3 in
accordance with [Spec 13697N] table 1.

(R4, tab 283 at 23) The longest smoke display time was 33.2 seconds (R4, tab 283
at 24). PSI submitted RFD No. 30606-8476-D014 (RFD 14), dated 20 April 2007,
requesting to extend the maximum display time to 34 seconds for Lot 1-6. The RFD
was approved, and Lot 1-6 was accepted on deviation (R4, tab 56).

47. According to Mr. Bowen, Lot 1-7 was rejected due to tight trigger
assemblies. The MK 124 is designed to be one hand operable. During testing of Lot
1-7, two signals were determined to be noncompliant because they could not be
triggered by a thumb or a forefinger; the government classified this problem as a
workmanship issue. Afier the initial failure, PSI performed a 100% screen on the lot
to cull all tight trigger assemblies, reducing the quantity of Lot 1-7. The units that
passed the screen were resubmitted for limited testing to establish that the cull had
been successful and tight trigger assemblies had been removed from the lot. PSI then
submitted a proposal to rework the trigger assemblies of the signals removed during
the screening process, which the government approved. PSI performed the rework and
submitted the reworked lot, designated Lot 1-7 Alpha (A); the term Alpha is used to
indicate that the lot was previously submitted, reworked and then resubmitted. When
a sample from Lot 1-7A was tested, a couple of trigger assemblies were still tight.
Accordingly, PSI performed a second 100% screening and culling operation, after
which Lot 1-7A was accepted. (Tr. 3/145-47)

48. Lot 1-8 was submitted and failed the LAT in June 2007 due to long smoke
display times during low temperature function testing. Five units out of a sample of
20 units had smoke display times of greater than the 25 second maximum.!! The longest
smoke display time was 26.61 seconds. PSI submitted RFD No. 30606-8476-D015
(RFD 15), dated 26 June 2007, requesting that the government accept Lot 1-8 with the
five time failures. The government approved RFD 15 and Lot 1-8 was accepted on
deviation. (R4, tab 57 at 3)

49, Lot 1-9 passed the LAT and was accepted by the government (ex. A-5).
There is no evidence in the record about the smoke display times of the MK 124
samples tested during Lot 1-9’s LAT.

testing (see finding 17). RFD 13 made no change to the maximum smoke
display time for function tests performed on samples that had undergone low
temperature preconditioning.

! From the beginning of contract performance, the maximum smoke display time for
low temperature preconditioning function testing was 25 seconds (see
findings 17, 46 n.10).
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50. Mr. Terry Goodrich, a manufacturing engineer for appellant on the MK 124
contract in 2006, testified that PSI continued to experience problems with leakers
throughout Interfix 1 (tr. 2/155). PSI implemented a process of in-house testing all
manufactured signals for leaking prior to submitting a lot for the LAT, and during the
in-house tests, it continued to discover leakers (tr. 2/155-56, 3/173).

51. Appellant alleges that the LATs for Lots 1-2 through 1-9 also found leakers
during the sealing test. Mr. Goodrich testified that during Interfix 1, when a lot failed
the sealing test, PSI performed a 100% screening to check for leaks. This screening
was either observed by a QAR or Mr. Bowen or, if unobserved, following the
screening, the government would pull a sample from the reworked lot and test again.
(Tr. 2/157) Mr. Goodrich’s testimony is the only evidence offered to support
appellant’s allegation that the sealing tests for Lots 1-2 through 1-9 revealed leakers.
Mr. Bowen contradicted Mr. Goodrich’s testimony; Mr. Bowen testified that no
leakers were identified during the LATs for Lots 1-2 through 1-9 (ir. 3/149).
Furthermore, there is no contemporaneous documentation in the record that indicates
that Lots 1-2 through 1-9 failed the sealing test. Accordingly, we find that there is
insufficient evidence of failures of the sealing test during the LATSs for Lots 1-2
through Lot 1-9, and thus no need for the government to agree to PSI screening the
lots for leakers with government witnesses present.

52. PSI submitted Lot 1-10 for the LAT. The LAT revealed multiple leakers
during the sealing test. Concurrently there were long ignition times'? during the
function test. PSI attempted to rescreen the lot to cull the leakers. (Tr. 3/150) There
is no contemporaneous documentation in the record concerning this rescreening, and it
is unclear whether the government approved the process. Regardless, neither party
disputes that PSI performed a 100% screening of Lot 1-10 for leakers following the
LAT but continued to find leakers when it internally screened the reworked lot. The
government rejected Lot 1-10. (Tr. 2/158, 3/86, 149-51)

53. Following the failure of Lot 1-10, PSI stopped further production of Lot I-11
and submitted the lot, as it was, for the LAT. Lot 1-11 failed the LAT due to leakers and
was rejected by the government. (Tr. 2/158, 3/86, 149-51)

B. Transition from Interfix 1 to Interfix 2: The Disk Change

54. PSI became concerned that the root cause of the leaking defects was the 433L
disk. At the time, PSI believed that the production of the 433L disk had changed and

12 This is the time from when a signal is trlggered to when smoke or flare displays
(tr. 2/158; see finding 17).
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that, as a result, the disks they were receiving were of a poorer quality and causing the
leakers.'® (Tr. 3/86-87)

55. PSI began conducting engineering tests to look for an alternative sealing disk.
PSI created three sample sets of 100 MK 124s. Each set was manufactured using a different
sealing disk. One set was manufactured using the 433L disk, used during Interfix 1. The
two alternative sealing disks were the 3M 3631 High Temperature Aluminum Foil/ Glass
Cloth Tape (363L disk) and the 3M 427 Aluminum Foil Tape. PSI then tested the samples
in accordance with some of the LAT test procedures, including the sealing test, in the
presence of an NSWC Crane engineering representative. (R4, tab 210 at 2; tr. 2/158-59) As
a result of the testing, PSI determined that the 363L disk worked well (tr. 2/158).

56. The 363L disk has an adhesion strength of 67 ounces per inch width and a
total thickness of 7.3 mils (R4, tab 210 at 3). In comparison, the 433L disk used to
manufacture Interfix 1 has an adhesion strength of 38 ounces per inch width and a total
thickness of 3.5 mils (ex. G-1).

57. On 5 November 2007, PSI submitted RFD No. 30606-8476-D017 (RFD
17). In Box 22, Description of Deviation/Waiver, it stated:

We respectfully request, at no cost to the Government,
Varance of Average Material thickness from 3.4 Mil. to
7.3 Mil. Further, confirm that Average characteristics
noted in table (other than thickness) are minimums, not
nominal.

In Box 23, Need for Deviation/ Waiver, it stated:

Recommended product (3M 4331} is no longer compliant
with drawing requirements. Alternate product(s) have
been found that meet/exceed the noted thickness consensus
interpretation of characteristics are as minimums (except
thickness) product data sheets and report from
Engineering/Qualification Testing performed by PSI and
witnessed by NSWC Crane are attached.

(R4, tab 210 at 1) Attached to RFD 17 was a brief summary of the engineering testing
PSI performed on potential replacement sealing disk candidates. It provides that
“testing was performed...to assure capability of new material to be used on all future

13 Although it was believed by PSI that 3M’s production facility had relocated to
Mexico (tr. 3/86-87), this was later determined to be untrue (R4, tab 289 at 1).
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manufacture of [the MK 124 under the contract].” PSI reported the testing results as
follows:

All Units functioned within limits except for the two (2)
noted below.

Note: we had one (1) misfire due to ice on the striker
assembly (Cold test) and one short candle burn on the
Smoke side. Both were utilizing the 427 Aluminum Foil
Tape material.

Neither failure was a result of the Sealing Disk
Material.

(R4, tab 210 at 2)

58. By letter dated 26 November 2007, the government approved RFD 17 and
agreed to incorporate the change into the contract. The letter stated:

Enclosed are RFDs 30606-8476-D016, PAN
RO7Y7009 entitled: requirement to dry heat pad in vacuum
oven; and RFD 30606-4876-D017 {RFD 17}, PAN
RO7Y7010 entitled: change in material for foil tap [sic],
drawing 211366 [sic]. These RFDs are forwarded for
incorporation into the contract in accordance with the
Changes Clause subject to changing the classification to
“Minor” in blocks 6, and 14¢ to correct typographical
erTors.

An authorized representative of your company is
required to sign a copy of the letter and return it to the
Procuring contracting Officer (PCO)!'Y as
acknowledgement and acceptance of the above terms and
changes as described above. Signature waives any and all
claims for equitable adjustment attributed to such facts and
circumstances resulting from the changes. These changes
are effective on the date the following is executed....

4 The CO is often referred to as the procuring contracting officer (PCO) in contract
documents and in the parties’ correspondence (see, e.g., R4, tab 85 at 2).
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PSI’s engineer manager signed the letter on 29 November 2007. (R4, tab 62 at 1)

59. The parties bilaterally executed Modification No. P00021 (Modification
P00021) in January 2008. The modification revised the delivery schedule and
incorporated two RFDs, including RFD 17, into the contract. It provided in part:

1. THE PURPOSE OF THIS MODIFICATION IS TO
DO THE FOLLOWING:

B. INCORPORATE RFDS 30606-8476-D016 PAN
RO7Y7009 REQUIRING TO DRY HEAT PAD IN
VACUUM OVEN, AND RFD 30606-8476-D017 [RFD
17] PAN R0O7Y7010 TO CHANGE MATERIAL FOR
FOIL TAPE UNDER DRAWING 2113661 AT NO
ADDITIONAL COST TO EITHER PARTY. SEE HQ,
ASC LETTER DATED 26 NOVEMBER 2007
INCORPORATED AT ATTACHMENT 043.

The modification included attachments and enclosures. The modification included an
approved copy of RFD 17 as Enclosure 2, and it included the signed copy of the
26 November 2007 letter as Attachment 043. (R4, tab 63 at 3, 25-26, 28)

C. Interfix 2

60. PSI began a second round of production using the 3631 disk in the
manufacture of the MK 124. The second round of production was called Interfix 2.
(Tr. 3/152-53, ex. A-5)

61. PSI submitted Lot 2-1 for the LAT in January 2008 (R4, tab 282 at 44).
PSI submitted Lot 2-2 for the LAT at the same time {(id. at 32). The LAT reports for
Lot 2-1 and Lot 2-2 are both dated 17 April 2008 (id. at 32, 44).

62. Both lots failed the temperature and humidity (T&H) test. During Lot 2-1°s
LAT 10 units from a sample size of 20 units failed the T&H function test. During Lot
2-2’s LAT, 13 units from a sample of 20 units failed the T&H function test. The cover
letters of both LAT reports addressed the T&H failure in the same way. The letters
stated:

Sealing Disk failed to withstand Temperature & Humidity
Testing.
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This constitutes a Lot rejection as specified in WS
13697N, Table I Inspection Plan, “A” plan with paragraphs
4524 and 4.5.1.1.

(R4, tab 282 at 32-33, 44-45)

63. PSI’s Lot 2-1 LAT report also indicated that “Two (2) minors were noted;
Igniter assemblies separated from the can, post function” (R4, tab 282 at 45). The
attached individual test data shows a total three notations indicating that the trigger
assembly separated from the MK 124 canister. On the TV test data sheet there is a
notation reading “TRIG ASSM OFF.” There are two “Trip Assembly came off”
notations on the outside function test data sheet. {(Id at 46-47)

64. The Lot 2-2 LAT report similarly indicated that “One (1) minors [sic] was
noted; Igniter assemblies separated from the can, post function, when the expended
unit was tossed and hit the ground™ (R4, tab 282 at 32). The attached individual test
data shows a total two notations recording that the trigger assembly separated from the
MK 124 canister. There is one notation on the TV test data sheet and one notation on
the individual test data sheet for the outside function test. (Zd. at 34-35)

65. The parties dispute the timing of the trigger assembly separations observed
during the LATs for Lots 2-1 and 2-2. The government alleges that all separations
occurred post function, after the flare end of the MK 124 had stopped bumning.
Appellant alleges there was one separation during function observed in each lot’s
LAT. Three individuals testified about their recollection of the separations observed
during the testing of Lots 2-1 and 2-2.

66. The responsibilities of PSI’s lead test technician, Mr. Darryl Suber, during
the MK 124 LATs included observing the tests and recording the results. Government
personnel, particularly Mr. Bowen, directed Mr. Suber to make notes on the test data
sheets, like the trigger assembly notes. (Tr. 3/6-7, 13, 17) Mr. Suber testified that he
remembered at least one flare burning for approximately 15 seconds and then a trigger
fell off, after which the flare continued to burn. He also testified that he witnessed two
separations during an LAT; one separation occurred after functioning, and the other
occurred during functioning. Mr. Suber was not certain but to the best of his
recollection, he believes that these instances occurred during the LAT for Lot 2-2.

(Tr. 3/6-7, 13-15)

67. Mr. Goodrich recalled one trigger assembly falling off “at the end of the
burning on the flare side” during the LAT for Lot 2-1 (tr. 2/160).

68. Mr. Bowen also witnessed trigger assemblies falling off during the LATs
for Lots 2-1 and 2-2. He testified that all separations occurred post function.
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(Tr. 3/111-12) He also testified that if the separations had occurred during function,
the samples would have been marked as failures (tr. 3/117). Additionally, Mr. Bowen
testified that having witnessed the separations in testing Lots 2-1 and 2-2, he initiated a
conversation with PSI’s engineering manager during which he informed PSI that
separation did constitute a failure but that the government’s enforcement of the
specification concerning separation was limited by the language of the specification
that prohibited only separation during function. During this conversation it was
determined that PSI would make a notation of the separation and identify it as a minor
defect. (Tr.3/111-12) '

69. We find that there is no evidence that the government was aware of a
separation during functioning of an MK 124 during the LATs for Lots 2-1 and 2-2.
PSI included no such detail in the LAT reports submitted to the contract specialist.
Furthermore, Mr. Bowen’s testimony shows that he was concerned about the
separations post function but felt that the language of the specification did not prohibit
a separation after functioning (tr. 3/111-12).

70. Both lots were accepted on deviation under Condition Code B (ex. A-5).

71. Lot 2-3 failed the LAT in February 2008 due to short burn times (tr. 3/153;
ex. A-5). During manufacture of Lot 2-3, PSI lost its calibration control on the press
operation used to manufacture the flare. As a result the flares produced lacked the
appropriate quality and density of material. This resulted in multiple flares burning for
less than the required minimum burn time. (Tr. 3/153) The government ultimately
accepted the lot under Condition Code B as part of a settlement agreement between the
parties (R4, tab 78 at 3).

72. Following Lot 2-3’s failure, on 6 May 2008, the government issued a stop
work order (R4, tab 78 at 3; tr. 2/15, 3/177, 4/17). During the suspension of work
under the stop work order, PSI laid off the majority of its workforce hired for the
contract (tr. 2/16-17).

73. The government lifted the stop work order by letter dated 13 January 2009

(R4, tab 70 at 3). PSI hired a new work force at the restart of production under the
contract (tr. 2/16-17).

D. Interfix 3

74. PSI restarted production under Interfix 3 (tr. 2/15). Production of the MK 124s
under Interfix 3 utilized the 363L disk (ex. A-5).

75. Due to the halt in production under the stop work order, the first lot
produced under Interfix 3, Lot 3-1, was tested in accordance with FAT procedures
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rather than LAT procedures (tr. 3/155). Lot 3-1 passed the FAT and was accepted by
the government (tr. 2/185, 3/155).

76. PSI submitted Lot 3-2 for the LAT on 15 September 2009.'5 The lot failed
due to the observation of one leaker during the sealing test. PSI’s LAT report states:

One unit s/n 110 of the Static Ambient group failed the
Seal Integrity test. This failure is criteria for lot failure. It
is hereby recommended that the entire lot be subjected to
Water Submersion testing with 100% DCMA QAR
witnessing.

(R4, tab 193 at 7)

77. There are two notations on the Lot 3-2 LAT report’s individual test data
sheet for the high temperature and low temperature function tests that state “Housing
fell off” (R4, tab 193 at 17). This indicates a trigger assembly separation (tr. 3/117).
There is no indication of the timing of the separation. The two samples with this
notation were not marked as failures. (R4, tab 193 at 17)

78. Lot 3-2 was initially rejected by the government (tr. 3/155). PSI submitted-
RFD No. 30606-8476-D023 (RFD 23) to the government requesting that it be allowed
to perform a 100% leak test screening of the lot to be witnessed by DCMA (R4, tab 73
at 3; tr. 3/155-56). RFD 23 proposed: “Following this screening, if the leak test
passes, this lot to be considered as passing.” Box 23, Need for Deviation/Waiver of
the RED, states: “This lot was rejected due to failure of one unit of the Lot
Acceptance Test Sample, s/n 110. This failure was caused by a missing O-ring.” PSI
described the Corrective Action taken in Box 24 providing “[r]epr[i]mand of
responsible employees. Simplification and reorganization of operation instruction
sheets for clarity, to assist operators in proper execution at assembly.” (R4, tab 73 at
3) PSI proposed a process for the leak testing; it mirrors the sealing test procedures
described by Specification 13697N (id. at 5-6).

15 It appears that by no later than Lot 3-2, all testing, with the exception of T&H
testing, was performed at PSI’s test lab in Georgia. On 27 August 2007, the
parties bilaterally modified the contract to move Plan B testing from the
government testing facility to PSI’s facility (R4, tab 60 at 3). At some point,
Plan A and FAT testing were also moved to PSI’s facility. The record does not
include a contract modification changing the location for these tests. However,
the LAT and FAT reports all state that testing was performed at PSI (see, e.g.,
R4, tabs 282 at 2, 131). The T&H test continued to be performed at the
government’s facility after the other tests changed location (R4, tab 282 at 8).
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79. The government approved PSI’s request in exchange for additional units of
the MK 124, and the change was incorporated into contract (R4, tab 73 at 1, tab 77 at 3).

80. Due to the need to coordinate the schedules of PSI and the government
witnesses for the tests, it was approximately two months before PSI could begin the
proposed leak screening. Screening took approximately 80 hours. (Tr. 3/156) After
PSI’s screening, Lot 3-2 was accepted (ex. A-5).

1. Lot 3-3

81. During the function test of Lot 3-3’s LAT, one signal exhibited a critical
defect of the separation requirement (R4, tab 194; tr. 2/16, 3/118; see finding 17).
PSI’s quality assurance and technical director described the incident in an email to the
CO. He stated:

During routine testing operations, at about 10:30 am, one
unit, local s/n 21 failed to properly function. Upon
initiation of the Smoke end of this signal, the contents of
the smoke candle disintegrated, resulting in ejection of the
candle and most of the internal components. Parts &
candle debris were scattered over approximately a 14 fi.
distance down range. The outer tube with associated
attached parts was located approximately 141 feet
downrange. No injuries or property damage occurred.

(R4, tab 194 at 1) Four additiona! signals in the sample group exhibited separation
during function but with less extreme displays (R4, tab 208 at 2).

82. Following the failure, Lot 3-3 was rejected, and DCMA issued CAR
No. 9295-0098 (R4, tab 208). PSI suspended production activities in accordance with
the Critical Characteristics clause of the contract (R4, tab 194 at 1, tab 208 at 2;
tr. 3/119; see finding 7).

83. PSI conducted a failure analysis and determined the sole root cause was
poor crimping of the MK 124 on the flare end (R4, tab 209 at 1; tr. 2/16). PSI
determined that its new employees, those hired when MK 124 production was
restarted for Interfix 3, were short cycling the press leading to improper crimps
(tr. 2/16-17).

84. PSI submitted a response, dated 3 December 2009, to DCMA’s CAR. In
its response, PS1 requested “permission to rework Lot 003-003 by recrimping 100% to
bring the rounds within engineering specification” and concurrently requested
“permission from the PCO to restart production on the next lot.” PSI proposed the
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following as part of the corrective actions to be taken by PSI to prevent recurrence of
the root cause of the deficiency: “An operation sheet is being created that requires
100% torque of the units to verify proper crimp [as part of PSI’s production], rather
than performing the current sample torque.” (R4, tab 209 at 1) PSI also altered the
crimp machine to automatically cycle to prevent the short cycling of the press (R4,
tab 195 at 6; tr. 2/34).

85. PSI submitted rework procedures for Lot 3-3 for government approval.
The CO conditionally approved the rework procedures by letter dated 8 February
2010. (R4, tab 195 at 2-3)

86. Sometime after the testing of Interfix 3, the government approached PSI
about working with it to develop an alternate sealing disk for the MK 124, and the
government engaged PSI in a separate joint contract with SAIC to find and qualify an
alternative sealing process and/or sealing material for the MK 124 (R4, tab 200 at 5;
tr. 2/30, 3/134-36). Mr. Hirst testified that the primary purpose of the project was “to
get a sealing disk in place that would pass all the contract test requirements
consistently” (tr. 2/30).

2. Lot 3-3A

87. After receiving the government’s approval, PSI began to rework Lot 3-3;
the rework procedures focused primarily on recrimping the MK 124 in order to solve
the separation issue (R4, tab 195; tr. 2/34). The QARs observed the recrimping of the
MK 124s (tr. 2/34).

88. As part of the rework process, PSI performed a torque test on all the
recrimped signals. This torque test was performed internally by PSI during the
manufacturing process before the lot was resubmitted for a modified LAT. During the
torque test, a test technician would hold the signal by the middle of the outer container
and then attach a torque wrench to the trigger assembly (tr. 3/107). The torque wrench
was set to 20 inch pounds, in accordance with Note 10 of Drawing 3139733 (tr. 3/107;
see finding 28). Once attached, the wrench would rotate until 20 inch pounds was
achieved at which point the torque wrench would click free (tr. 3/107).

89. The torque test was not one of the tests required by Specification 13697N
(R4, tab 22; tr. 3/179-80). Rather it appears to have been a test performed by PSI as
part of its own quality inspections (R4, tab 195 at 7; tr. 3/96, 4/11). Mr. Hirst testified
that the purpose of the torque test was to check that the requirement at Note 10 of
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Drawing 3139733'¢ was met (tr. 2/133-34). During the rework, PSI performed the
torque test on all MK 124s produced as a means to check that the MK 124s were
crimped properly (R4, tab 195 at 3-7; tr. 2/35). It appears that prior to the LAT for
Lot 3-3, PSI performed the torque test on a limited sample of MK 124s produced
during a manufacturing cycle. After Lot 3-3’s failure, PSI changed this internal
inspection process to require torque testing on all MK 124s. (See finding 84)

90. The rework procedures, which included torgue testing MK 124s after they
were crimped before they moved to the next manufacturing operation, were
conditionally approved by the government (R4, tab 195 at 2, 7). Mr. Cowart testified
that he was aware of the torque test prior to the rework of Lot 3-3. He testified that he
had witnessed the torque test while performing his sampling duties, wherein he
randomly witnessed lot production and pulled MK 124s for testing. (Tr. 3/207-08)
However, there is no evidence that the torque test was reviewed or approved by the
government at any time prior to Lot 3-3°s rework. The record does not include a
proposed or approved quality management plan or AIE submission,!” and no
government witness could remember the torque test being submitted for approval (see
tr. 3/179-80, 4/11).

91. Following the rework, the lot was resubmitted as Lot 3-3A for a modified
LAT (R4, tab 196). Mr. Bowen testified that during the modified LAT, PSI chose to
perform, at their own risk, a torque test on all LAT units prior to the function test
(tr. 3/106). Similarly, Mr. Cowart testified that PSI chose to perform a torgue test on the
test rounds in the low and high temperature sample groups, after they were conditioned
hot and cold. He testified that he had a conversation with PSI’s lead test technician
during which the technician informed Mr. Cowart that PSI had decided to do a torque test
on the sample rounds. In response, Mr. Cowart stated that the test would be an
unauthorized test and at the risk of the contractor. (Tr. 3/211) Furthermore, Mr, Hirst
testified that due to his concerns about another separation occurring, “each and every one
of those rounds was torque tested in the presence of the Government personnel watching
the test...to demonstrate that...these samples were crimped correctly” (tr. 2/35).

92. Based upon the findings at §% 88-91, we find that prior to the modified
LAT for Lot 3-3A, PSI performed the torque test during lot production as part of its
crimping procedures, prior to submissions of lots for either an LAT or FAT. The
criteria that trigger assemblies be capable of withstanding a torque of 20 inch~-pounds

6 Note 10 states: “After crimping, [both igniters] shall not be damaged and shall be
capable of withstanding a torque of 20 inch-pounds min with [the outer
container] without relative movement” (see finding 28).

17 The contract defines the AIE as “Acceptance Inspection Equipment” (R4, tab 1 at
23, § E-4). The government did direct PSI to update its AIE afier the torque test
procedure was revised during Interfix 4 (R4, tab 137; see findings 114-15).
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was in the contract (see finding 28), but there was no test specified in the contract to
check for compliance with the requirement (see generally R4, tab 22). The first time a
torque test was performed during a LAT was during the modified LAT for Lot 3-3A.
PSI proposed running the torque test in front of government witnesses to demonstrate
that the MK 124s met the torque requirements in the contract. At that time, it was
PSI’s decision to perform the torque test, and the government did not authorize
performance of the torque test during the modified LAT.

93. Mr. Cowart testified about the risk of performing PSI’s torque test on low
and high temperature preconditioned MK 124s. He stated:

[W]hen you have, especially cold rounds and you have a
rubber seal [the O-ring] against a metal container and
they’re frozen....[and] you try to torque it, you break the
seal between that rubber and the metal casing.

(Tr. 3/211)

94. During the modified LAT there were two nonconformities. The
government rejected the lot, and DCMA issued CAR No. 10075-0098, dated 29 March
2010. The CAR describes the nonconformities as follows:

1. On Tuesday, March 23, 2010, during the Lot
Acceptance Test (LAT), the following
nonconformance was noted; MK 124 round Serial
number 66 failed to pass the leak test; Accept on 0,
Rejecton 1

2. On Wednesday, March 25 2010, during the Lot
Acceptance Test (LAT), the following round
number 24 had a flare igniter assembly come off
during function. This is a critical and the same
non-conformance that was found during the initial
testing of this lot. See CAR number 9295-0098.

(R4, tab 197 at 2) The Critical Characteristics clause was again implemented and the
government instructed PSI to perform a root cause analysis and required corrective
action be taken by PSI (id ; see finding 7).

95. PSI responded to the CAR by letter dated 9 April 2010. The response
stated in pertinent part:

APPX}33



Issue 1

The leak test failure was due to a defective o-ring. PSI has
issued a Supplier Corrective Action Request accordingly.
The supplier’s corrective action will be made available to
the government upon receipt.

Issue 2

Lot 003-003 was recrimped 100% to meet drawing
requirements, with oversight from DCMA. Before
function testing of the LAT sample, the extra prove-out of
torquing the rounds 100% to verify proper crimp was
performed in the presence of Kevin Bowen, Dean Cowart,
and Jimmie Berryman. ']

Unit # 24 was tested smoke-end first. The smoke end
functioned properly. The unit was then reconditioned (hot)
for flare testing. The flare housing worked itself off as the
flare end burned. Otherwise, the unit functioned properly.

PSI proved before the testing commenced that the crimp
conformed to drawing requirements. The units were built
to meet all requirements, yet the flare housing still
detached itself from the outer container. This defectis a
design flaw, and out of PSI’s control. PSI’s manufacturing
process did not create this defect, nor does PSI have
ownership of the product’s design to correct the issue.

PSI also disputed the CAR’s description of the separation deficiency. It stated:

Note: DCMA’s description of the deficiency likens this
failure to the one experienced on this lot pre-rework (ref
CAR 9295-0098.) The two are not the same. The cause of
the original failure is understood to be bad crimps
dispersed in the lot....

No bad crimps were discovered after the rework. All LAT
samples were field verified for secure crimps by the
government representatives with the torque tool prior to
firing. All units functioned properly during the retest LAT.

18 The government disputes that Jimmie Berryman was present (R4, tab 197 at 6).
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Past test history indicates that the flare igniter housing
working itself free is a recurring problem. It has been
witnessed during testing in previous LATs, and was not
cause for lot rejection.

PSI will submit a request for waiver for this lot.
(R4, tab 197 at 3-4)

96. DCMA disputed some of PSI responses as they related to the separation
issue. In a letter dated 12 April 2010, DCMA stated, in relevant part:

DCMA’s response: DCMA did not approve or agree to
the additional retorquing test after conditioning. DCMA
did agreed [sic] with the Navy Representative,

Kevin Bowen, that the additional test was not in the
specification but would allowed {sic] PSI to continue at
risk.

In response to PSI allegations that the separation issue was a design flaw and had been
witnessed in previous LATs, DCMA responded:

PSI has built approximately 12 previous lots prior to this
critical non-conformity. In NO OTHER LOT did this
non-conformity occur during LAT testing. It [sic] no other
lot was this non-conformity brought to our attention or
reported.

(R4, tab 197 at 5-7)

97. The government disputes the efficacy of PSI’s torque test to establish that
PSI properly crimped the MK 124s. Mr. Bowen testified that PSI’s torque test would
be able to show a gross failure of the contract requirement that there be no “relative
movernent” between the trigger assembly and the outer container. However, he asserts
that, as there was no datum collected to verify the absence of movement, the test
would not reveal actual compliance with the relative movement requirement.
(Tr. 3/107-08) He further testified that his understanding of the no relative movement
requirement was that “{wlhen you torque the ignition assembly with twenty inch
pounds it shall not...have relative movement. Movement here being relative of the
trigger assembly relative to the outer container.” He emphasized that no movement
was an absolute requirement. (Tr. 3/96)
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98. Based upon our findings in ¥ 88-97, there is insufficient proof that the
torque testing performed by PSI during the modified LAT proved proper crimps.

99. PSI submitted RFD No. 8476-D024R01 (RFD 24R1), dated 13 April 2010,
for Lot 3-3A. In Box 23, Need for Deviation/Waiver, it stated:

Separation of the Igniter housing during burning did not
interfere with the proper ignition and burning of the flare,
therefore should not be considered a defect.

Leakage due to a defective ‘O’-ring is a rare occurrence
and cannot be prevented by the contractor.

(R4, tab 198 at 3)

100. The government disapproved RFD 24R1, by letter dated 13 May 2010,
stating that “[t]he basis for this disapproval is that this lot failed a critical requirement
(Trigger Assembly shall not separate during function) after being reworked to
specifically correct this flaw” (R4, tab 198 at 2).

101. PSI continued to assert that Lot 3-3A was a conforming lot and request
that the government accept the lot (R4, tab 199). PSI maintained this position
throughout the rest of the contract’s performance (see, e.g., R4, tab 82).

102. By letter dated 11 November 2010, PSI submitted an additional response
to CAR No. 10075-0098 concerning Issue 2. The letter reiterates many of PSI’s
statements made in the 9 April 2010 response. It also included the following
additional statements:

PSI has determined the root cause of the discrepancy is due
to the Sealing Disk. The thickness of the disk creates too
much back-pressure, which caused the flare igniter
assembly to work free regardless of crimp.

PSI holds a MK 124 contract with Science Applications
International Corp (SAIC) to assist the government in
correcting technical issues with the design of the MK 124
round, specifically to develop a solution for the problems
and test failures associated with MK 124 sealing disks.
This contract is to produce prototypes of government
provided design or subcontractor developed design of
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MK124’s using alternate production methods to modify
and/or replace the component Sealing Disk. Please see

attached test reports for further information. (Three test
reports total.)

PSI’s root cause correction for the housing coming loose
will be to use an alternate Sealing Disk once Engineering
testing is complete, and new disks have been qualified.
Currently, two disks are being evaluated for use on the
contract. A thinner disk will create less pressure build-up,
and will minimize the chance of the defect recurring.

(R4, tab 197 at 10-11)

103. DCMA rejected PSI’s second response to the CAR because PSI did “not
address the documented root cause and corrective action.” DCMA rejected the
response in part because PSI had not submitted any test reports to support its
conclusion that “too much back pressure” was the root cause of the separation issue.
DCMA’s rejection also noted:

This CAR is an opportunity to document Root Cause and
analysis of a detected and reported non-conformity. PSI's
contract with SAIC came after this non-conformity
occurred and is not part of the corrective action at this
time.

The government instructed PSI to resubmit its corrective actions by no later than
8 December 2010. (R4, tab 200 at 6)

E. Restart of Production

104. Beginning in late 2010, there appears to have been a desire by both parties
to restart production under the contract as guickly as possible due to certain Air Force
funds attached to contract line item numbers (CLINs) under the contract that were set
to expire on 30 September 2011 (R4, tab 175; tr. 2/45).

- 105. Around the same time, Mr. Ryan Pierce was assigned as the new CO to
the contract (tr. 4/22-23).

106. By letter dated 13 January 2011, CO Pierce outlined the steps PSI needed
to complete in order to receive approval to restart production. The steps included (1)
performance of a root cause investigation into the test failures; (2) submission of a
report on the investigation including recommended corrective actions; and (3)
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submission of a request to restart production. The letter also informed PSI that “due to
the production lapse of greater than 90 days, the Government is requiring a full First
Article Test (FAT)” and required PSI to submit an FAT plan and schedule for review.
(R4, tab 81)

107. PSI submitted a third response to CAR No. 10075-0098 on 28 January
2011. PSI's response reiterated many of PSI’s statements submitted in earlier
responses to CAR No. 10075-0098. It also stated:

PSI’s root cause correction for the igniter assembly
separation is to use an alternate Sealing Disk 3M 433 foil
with higher adhesion strength. Based on a series of
Engineering tests, this disk has demonstrated a lower
bursting pressure with little or no igniter assembly
movement after functioning. Use of a thinner disk will
create less pressure build-up, and will minimize the chance
of the defect recurring. The adhesion strength will be
certified to 40 oz/in to assure a strong bond of the disk to
the primer holder assembly.

(R4, tab 82 at 2-3)

108. PSI submitted a series of documents in conjunction with its 28 January
2011 response including a Foil Seal Evaluation Test Report, a Root Cause and
Corrective Action Report, and a Sealing Disk Engineering Test Report (R4, tabs 82,
83). PSI also submiited a request to restart production and provided a FAT plan and
schedule (R4, tab 82 at 17, 22). PSI conditioned its request to restart production upon
the government’s approval of the 3M 433 High Temperature Aluminum Foil Tape
(433 disk) (R4, tab 82 at 22). The proposed FAT plan and schedule is as follows:

Detail inspections of piece parts — 4 weeks
Build FAT samples — 2 weeks

FAT test — 1 week

Ship T&H samples to Crane — 1 week
Conduct T&H test — 2 weeks

Total time is 10 weeks after government approval to
proceed.

(R4, tab 82 at 17)

109. The 433 disk is similar to the 433L disk used during production of
Interfix 1. The primary differences between the two items is the backing material used
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on the foil tape and the adhesion strength. (Tr. 3/90-91, 93-94) The 433 disk has an
adhesion strength of 40 ounces per inch width — compared to the 38 ounces per inch
width of the 433L disk (ex. G-1). The 433 disk also has a different backing material
that allows for validation of the adhesion strength (tr. 3/93-94). Otherwise the two
disks have virtually identical characteristics (tr. 3/94; ex. G-1).

110. On 7 February 2011, DCMA rejected PSI’s 28 January 2011 response to
the CAR. DCMA found that “PSI did not effectively show how the back pressure was
measured [during its testing] and did not show any other investigation of other
possibilities” of causes of the trigger assembly separation defect. DCMA determined:
“Based upon the data submitted root cause in this instance is not conclusive. The test
data as presented appears to show more of a quality deficiency with the production line
than a sealing disc issue.” (R4, tab 84 at 2)

111, By letter dated 11 February 2011, the CO approved PSI’s request to
proceed with the FAT. The approval letter stated:

This FAT will serve as objective evidence of
effective implementation of necessary corrective actions
for causes associated with previous critical defect failures.
PSI will need to implement all necessary corrective actions
before producing FAT samples. FAT samples shall be
produced utilizing processes, equipment, and suppliers that
will be used to manufacture scheduled CLIN deliveries.
PSI will have successfully met all FAT requirements once
the FAT report has been approved by the PCO.

(R4, tab 85 at 2) However, the letter also stated that it did not change the
government’s position relative to CAR No. 10075-0098 as communicated by DCMA’s

7 February 2011 letter (id. at 3).

112. The CO’s letter also requested an updated/tentative production and
delivery schedule for the CLINs remaining on the contract and PSI’s agreement to
allow a government team on site at PSI to review implementation of corrective actions
and to plan for the FAT (R4, tab 85 at 3).

113. PSI submitted an updated delivery schedule on 25 February 2011 setting
forth the following schedule:
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Date Quantity

FAT Complete 22-Apr-11

Lot ] 17-Jun-11 5,400
Lot2 29-Jul-11 8,000
Lot 3 — Priority CLINs complete 9-Sep-11 8,000
Lot4 21-Oct-11 8,000
Lot 5 12-Dec-11 10,000
Lot 6 20-Jan-12 9,876
Accept 003-003A 20-Jan-12 8,537
[Total] 57,813

(R4, tab 88)

114. On 1-2 March 2011, the government conducted an on-site visit at PSI’s
facilities. The agenda for the meeting included the following items: discuss FAT
planning and scheduling; discuss/review previous product failures; and review
corrective action implementation efforts to address identified root causes (R4, tab 89).
During the visit, the parties changed the date of the FAT to 29 April 2011 (R4, tab 91).
The parties also discussed how they would examine the MK 124’s compliance with
Drawing 3139733’s Major characteristic requiring that all trigger assemblies (igniters)
be capable of withstanding a torque of 20 inch-pounds minimum “without relative
movement” (tr. 2/47; see finding 28). The government proposed drawing a line on the
MK 124 canister during PSI’s torque test in order to have a visual aid to examine for
relative movement. Other than drawing the line, the torque test procedures were not
changed. PSI expressed concerns with the line drawing and ran torque tests and
function tests in the presence of the government personnel present in order to examine
the efficacy of the proposed line drawing. (R4, tab 99; tr. 2/47-50, 3/108, 4/42)

115. By letter dated 17 March 2011, the CO addressed the torque test
requirements, stating:

[T]he government does not agree with PSI’s assessment
that drawing a witness mark on the igniter housing and
case prior to torque testing is a “new requirement”.
Testing on March 1 and 2, 2011 at your facility
demonstrated that a visual inspection is not sufficient to
see if there is relative movement between the two parts, a
requirement that has been in the Technical Data Package
(TDP) from the beginning of the contract.... The witness
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mark is simply an aid to ensure that this long standing
requirement is being met, not a completely new
requirement. Therefore, this method is still a requirement
during the FAT to ensure that the units meet the
requirements of the TDP. To ensure the requirement is
met, the Government recommends utilizing an ultra-fine
permanent marker to draw lines perpendicular to the
crimped seal across both the smoke and flare ends of the
signal, as performed during the testing at PSI on 1-2 March
2011. Each line should be drawn using a straight edge, be
continuous from the igniter housing to the outer case, and
be of sufficient length to visually indicate movement
relative to each other.

In response to your request to recrimp any torque
failures, it is the Government’s position that it is a
variation from normal production procedures. Since the
FAT samples are supposed to be representative of the
production units, your request to recrimp any torque
failures is hereby disapproved.

(R4, tab 99)

116. During the hearing, several witnesses testified about the decision to have
PSI draw a line on the MK 124s during PSI’s torque test. Mr. Cowart testified that the
government did not have a problem with the PSI torque test process to assess the
crimping process until the trigger assemblies started separating (tr. 4/10). CO Pierce
testified that he issued the 17 March 2011 letter to communicate that the visual
inspection performed during the torque tests up through the production of Lot 3-3A
“was not sufficient to validate that there was no relative movement between the two
parts” (tr. 4/30). Mr. Bowen testified that the government determined that the line
drawing method, in conjunction with the torque wrench procedure, was the best
method to test the relative movement requirement without having to resort to costly
and/or destructive testing (tr. 3/95-96, 183-84). Mr. Hirst testified that PSI considered
the line drawing to be a new test because the government stated that any movement of
the line during the torque test would be considered a failure (tr. 2/49).

117. On 14 March 2011, PSI provided its proposed delivery schedule itemized

by CLINs (R4, tab 96). On 17 March 2011, the government accepted PSI’s schedule
change for the completion of FAT units by 8 April 2011 (R4, tab 99).
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118. Bilateral Modification No. P00034 (Modification P00034) was executed
by the parties on 25 March 2011. The modification revised the delivery schedule and
established the FAT schedule. It provided:

Detail inspection of piece parts-4weeks. Complete by
03/22/2011.

Build FAT samples-3 weeks. Complete by 04/08/2011.
Send T+H sample to Crane- Complete by 04/08/201 1.
FAT test-1 week. Complete by 04/15/2011.

FAT Report- Submitted by 04/20/2011.

Conduct T&H test-Complete by 05/06/2011.

(R4, tab 105 at 3)

119. Prior to final execution of Modification P00034, the parties negotiated the
language of Paragraph B of the modification. As originally proposed by the
government, Paragraph B stated:

B. Revise the delivery schedule for CLLINs 0001AQ...as
delineated in the following section B. As consideration for
revising the delivery schedule, only NON-Air Force
CLINs will be accepted under Condition Code: B status.
All remaining Air Force CLINs Must be Condition Code:
A material. Both parties agree that any Air Force
CLINs/Quantities that have not been produced/invoiced by
09 Sep 2011 will be removed from the contract at no cost
to the Government.

(R4, tab 100 at 3) PSI specifically requested the removal of Paragraph B (id. at 1).
PSI also proposed revising the third sentence to provide: “In the event that
Pyrotechnic Specialties Inc. cannot produce/invoice Condition Code A units for the
Air Force by 09 Sept. 2011 they will be removed from the contract with no financial
obligation to PSI for unliquidated progress payments” (R4, tab 101). As executed,
Paragraph B of Modification P00034 did not contain such language. It provided,
“Revise the delivery schedule for CLINs 001 AQ...as delineated in the following
section B,” but did not address either party’s financial obligation relating to items not
produced or invoiced as Condition Code A by 9 September 2011. (R4, tab 105 at 3)

F. Interfix 4

120. PSI began production of Interfix 4 using the 433 disk in the manufacture
of the MK 124 (tr. 2/51, 3/90).
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121. PSI submitted 185 signals on 5 April 2011 as a first article sample lot, Lot
4A-1. The FAT was conducted from 12 April 2011 through 14 April 2011. PSI
submitted the FAT report on 21 April 2011. (R4, tab 129 at 4) The report provided:

No failures beyond the allowed quantities have been
experienced at this point,!'! with the exception of the
following:

o Forty two (42) units failed initial [Sealing] Test on
the Flare End.

o Twenty one (21) units failed [Sealing] Test on the
Flare End after being subjected to the
Transportation Vibration Test.

o Three (3) units failed [Sealing] Test after being
subjected to the 5 Foot Drop Test.

(R4, tab 129 at 9)

122. In its email accompanying the FAT Report, PSI asserted the root cause of
the leakers was that the parts were crimped at 900 psi. The contractor indicated that it
had conducted limited testing in front of government witnesses and ascertained that the
leakers could be stopped by reducing the crimp pressure to the 700-750 psi range. The
contractor proposed that the government permit PSI to submit an additional test
sample of 59 signals, to include the 7 signals successfully tested on 12 April 2012.
Under the proposal, the additional sample would be tested for “crimp integrity, leakage
and separation after function.” (R4, tab 129 at 1)

123. Following directions from the CO to submit its proposal in writing and
provide additional detail about why additional testing was the best option, PSI
submitted a written request to perform retesting by letter dated 27 April 2011 (R4,
tabs 131-32). The request provided the following additional information:

We are certain that the root cause of the leaking is that the
parts were crimped at 900 psi. Extreme care was taken to
produce units with impeccable crimp integrity. This was
achieved. All samples passed the torque test.

19 The 40 foot drop test and the T&H test had not been performed at the time PSI
produced the FAT report (R4, tab 129 at 9).
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It was later found that crimping the parts at 900 psi places
excessive pressure on the primer holder on the flare side of
the MK 124, This can cause the primer holder to slightly
bow and create a leak path.

...PSI proposes an additional test be conducted of 59
samples. These units will be crimped at 700-750 psi. We
request that the 7 samples successfully tested on 4/12/11 be
counted toward the total test sample. We will build the
balance — 52 units and test for crimp integrity, leakage and
separation afier function.

PSI believes that a successful outcome of this test coupled
with the LAT results will clearly prove that all previous
manufacturing issues related to this contract have been
addressed and that we are ready to resume production.

(R4, tab 132) PSI proposed scheduling the proposed modified FAT for 16 May 2011 (id.).
124, Crimping at 900 psi was an anomaly for PSI. Mr. Karlson testified:

[PSI was] so wrought up about this new requirement of
relative movement in this line [drawing a line during the
torque test], that we decided we were going to increase the
crimp pressure. Normally those rounds were crimped
under a pressure of 700 to 750 psi. These rounds were
purposely crimped at a higher crimp pressure, 900 psi.

(Tr. 2/51)

125. On 4 May 2011, CO Pierce advised PSI that it had failed the FAT for Lot
4A-1 due to the leakers. However, the CO also approved PSI’s request to submit
another sample for a modified FAT, subject to a number of conditions and changes to
PSI’s proposed modified FAT. The CO required PSI to produce sixty samples for the
modified FAT; PSI was not permitted to use the seven signals tested on 12 April 2011
as part of the sampie lot. The CO also designated the tests to be performed during the
modified FAT and defined the sample size for each test; the CO identified more tests
to be performed than PSI had initially proposed. The CO provided test procedures and
stated that “[t}here will be no re-crimping permitted. If a unit fails the torque test
requirements, that data will be documented as a failure.” The CO also required that
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“the Government witness 100% of the assembly and testing of this modified FAT.”
(R4, tab 133 at 4)

126. By letter dated 9 May 2011, PSI provided a schedule for the FAT. It
proposed testing from 31 May 2011 through 2 June 2011. PSI also stated the
production schedule would be impacted by the additional FAT; the first lot of signals
would be completed by 22 July 2011. (R4, tab 135)

1277. PSI objected to the CO’s prohibition on re-crimping during the modified
FAT. It stated: “Our approved production process allows for re-crimping units that
fail this test. It is our belief that the FAT should mirror the production process” and
requested that the CO reconsider. (R4, tab 135)

128. The only approved production process in the record is the conditionally
approved procedures for the rework of Lot 3-3, dated 18 January 2010. It provides for
the following steps to be completed after the crimps are visually inspected:

11. Transfer each tray of completed assemblies to the
PSI-P-0877 inspection station and perform the torque
test on each completed assembly. Notify supervision
immediately of any failure to pass this inspection.
The crimp ring must be replaced immediately and
the part re-crimped, prior to continuing to the next
operation.

(R4, tab 195 at 6-7) It is unclear from the record whether the CO’s disallowance of
recrimping precluded the recrimping described at Step 11 of PSI crimping process
during lot production or if it only disallowed recrimping if an MK 124 failed a torque
test performed during the modified FAT, what PSI referred to as the crimp integrity
testing.

129. The CO disapproved, by letter dated 12 May 2011, PSI’s request to recrimp
units for the modified FAT. The CO further required that a reference line be drawn on
the MK 124 during torque testing to identify any relative movement; this is the same
procedure that was followed during the initial FAT for Interfix 4. (R4, tab 137) PSI
agreed to conduct the modified FAT according to the CO’s instructions (R4, tab 138).

130. Due to a delay in the delivery of the sealing disks to PSI, the modified
FAT was postponed to 13 June 2011. When PSI notified the government of the delay,
it also indicated that the production schedule would be impacted; the delivery date for
the first production lot was changed to 5 August 2011. (R4, tab 139)
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131. On 19 May 2011, the government requested that PSI provide a new
schedule for the balance of deliverables under the contract (R4, tab 140 at 1). By
memorandum dated 23 May 2011, the CO further provided:

PSI still owes the Government a proposed production
schedule revision as a result of the FAT delay. As you are
aware, funding for 21,112 units will expire for
disbursement on 30 September 2011.... [U]sing the lead-
times from the original schedule adjusted to account for
receiving the modified FAT report on 22 June, it appears
as though only 13,370 units will be delivered by the END
of September 2011. Expiring CL.INs must be invoiced by
9 September 2011.... Any production invoiced after 9
September 2011 MUST be applied to non-expiring CLINs
as there will be insufficient time to process payment
against expiring CLINs after this date.

Request PSI provide an updated, more realistic schedule
based upon your current component inventory and updated
FAT schedule.

(R4, tab 141)

132. On 26 May 2011, PSI proposed a new delivery schedule.

Date Quantity

FAT Complete 16-Jun-11

Lotl 5-Aug-11 5,400
Lot 2 2-Sep-11 8,000
Lot 3 21-Oct-11 6,000
Lot 4 13-Jan-12 10,000
Lot 5 2-Mar-12 10,000
Lot6 13-Apr-12 9,876
Accept 003-003A 2-Sep-11 8,537
[Total] 57,813

(R4, tab 142) By letter dated 9 June 2011, CO Pierce stated that he would not accept
Lot 3-3A unless PSI could provide adequate documentation that the critical defects
were removed from the lot or submitted a plan to remove the defects. The letter also
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required submission of a delivery schedule, broken down by CLIN, not including Lot
3-3A. (R4,tab 144 at 2, 4)

133. On 14 June 2011, PSI informed the government of the need to change the
delivery schedule because PSI could not meet the total requirement for the
2 September 2011 deliveries due to the long lead time required to manufacture outer
containers. PSI proposed the following delivery schedule:

8/5/11 — 5,400
9/2/11 - 13,600
1/13/12 - 10,000
3/2/12 ~ 10,000
4/13/12 — 8,925

(R4, tab 146 at 1)

134. PSI conducted the modified FAT from 14 June 2011 to 16 June 2011.
The 60 signals submitted for the modified FAT were designated Lot 4A-2. (R4, tab
147 at 3) Lot 4A-2 failed the modified FAT (R4, tab 151). The FAT report noted the
following failures:

Function, M101 TV and High Temp. — Two Smoke End
units [out of a sample of 20 units] did not function (Dud)
in Transportation Vibration, reject on 2 failures. Two
Smoke End units fout of a sample of 20 units] did not
function in the High Temp Function group, reject on 2
failures.

Delay M101 Cold — Ten Smoke End Low Temperature
units [out of a sample of 20 units] failed the 3 second
Delay time, reject on 3 failures

DISPLAY Time M103 Cold — Nine Low Temperature
units [out of a sample of 20 units] exceeded the 25 second
maximum Display time, reject on 3 failures.

The longest smoke display time was 28 seconds. (R4, tab 147 at 6, 15-16)
135. PSI addressed the failures and asserted that the cause of all failures was
the age of the ignition disks. PSI proposed replacing the ignition disks with new

materials and running limited testing to show that the age of the ignition disks caused
the failures during the FAT. PSI also proposed that “production of the first lot in the
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delivery schedule commence[] immediately after it has been proven that the age of the
ignition disks caused the failures.” (R4, tab 149)

136. DCMA issued CAR No. 30606-20110014 on 23 June 2011 and requested
aresponse by 7 July 2011 (R4, tab 150).

137. CO Pierce issued a cure notice on 29 June 2011. It stated, in part:

You are notified that the Government considers
your recent failure to pass consecutive First Article Tests
to be a condition that is endangering performance of the
contract. Therefore, unless the condition is cured within
ten (10) days after receipt of this notice, the Government
may terminate for default under the terms and conditions
of clause 52.249-8, Default (Fixed-Price Supply and
Service), of the contract. You are hereby requested to
advise Ryan Pierce, Contracting Officer...as to how and
when the problem will be cured. The response must
outline a detailed ptan of action for successful contract
performance and completion, to include PSI’s proposed
delivery schedule for remaining/undelivered contract
CLINSs.

(R4, tab 152)

138. PSI responded to the cure notice on 11 July 2011, PSI reiterated that the
age of the ignition disks caused the FAT failures. It also provided a summary of the
results of testing that it had performed using new ignition disks. PSI reported:

The no function Dud problem has been cured by using new
ignition disks. Remaining old ignition disks in storage will
be scrapped.

The delay and display time issue with the smoke end at
Cold Temperature remains to be solved. The smoke
candles used in the Modified FAT and PSI testing were
made on May 16, 2011. The smoke candles that
successfully performed at the initial FAT in April, 2011
were produced on February 8, 2011. The May 16, 2011
candles are bad and will be removed from inventory.

(R4, tab 156 at 2-3)

APPX048



139. PSI’s response also detailed its plans to conduct further testing and
inctuded an action plan for contract completion. It stated:

Further testing will be conducted this week to determine
the integrity of the smoke candles in inventory. The effect
of more thorough and vigorous brushing of the bore of the
smoke candle will be evaluated. It is expected that the
cure of the smoke delay and display problem at ¢cold
temperature to be in place by July 15, 2011.

PSI will remain in production and start assembling Lot 1
the week of July 15, 2011.

ACTION PLAN FOR CONTRACT COMPLETION

The Air Force CLINs will be completed by the

September 2, 2011 requirement. Inventories of candles
and subassemblies have been built ahead. The quantity
required will be manufactured with an experienced crew of
10 employees.

- PSI will recruit, hire and train additional employees over
the next three months to meet the manpower requirements
of the remaining part of the schedule.... Each employee
will have to meet a qualification standard of job
proficiency before working on the production line.

All suppliers are able [sic] deliver raw materials to meet
the requirements of the schedule provided below.

SCHEDULE

Lot 1 - 5,400 - Complete 8/5/11
Lot 2 - 17,128 — Complete 9/2/11
Lot 3 - 10,000 - Complete 1/13/12
Lot 4 - 10,000 — Complete 3/2/12
Lot 5 - 5,397 — Complete 4/13/12

(R4, tab 156 at 3-4)
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140. The CO requested, by letter dated 13 July 2011, additional information
from PSI concerning its plan to scrap old ignition disk and how PSI would identify the
bad candles. The government also raised concerns about PSI’s proposed delivery
schedule, particularly the size of Lot 2.2° The letter also provided:

Should the Government accept PSI’s proposed schedule,
Lot 1 shall be tested via a combined FAT/LAT. This will
entail testing in accordance with FAT requirements, less
the 40" Drop test.

(R4, tab 157 at 2-3)

141. On the same day, CO Pierce was copied on an email from a product
quality manager (PQM) involved in the contract to his boss, Ms. Miner. The email
was sent in response to Ms. Miner’s inquiry about whether it was important for her to
attend an integrated product team (IPT)?! meeting concerning the MK 124. (R4,
tab 290; tr. 4/116) In his response, the PQM stated:

From the QA [quality assurance] perspective our
recommendation is for the IPT to take necessary steps to
terminate our contract with PSI. We will support the IPT
and PCO in any direction necessary to protect Government
rights in that process. To that effect we have been told that
accepting PSI latest response and moving forward will
give us the strongest case if the LAT scheduled for the first
week of August fails.

If PSI happens to pass an LAT, the test requirements are
stringent enough to assess the quality of each lot.

The PQM also noted that there was “no time for additional testing not connected to
production.” (R4, tab 290) There is no indication in the record that CO Pierce ever
responded to the PQM’s email.

20 The proposed size of Lot 2 was 17,128 signals (R4, tab 156 at 4). Specification
13697N states that the maximum allowable size of a production lot is 10,000
signals (see findings 22, 35).

21 An integrated product team (IPT) is a team of various government representatives
from different functional areas that can be formed in relation to a particular
government program. The team, if formed, will meet to discuss contract
performance issues relating to that program. The MK 124 program had an IPT.
(Tr. 4/24-25)
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142. PSI provided supplemental clarifications and a new proposed schedule on

14 July 2011.

The government agreed to PSI’s revised schedule via email on 18 July

2011. (R4, tab 159 at 1-2, 3) The agreed upon schedule is as follows:

Lot

Lot2

Lot3

Lot4

Lot5

Lot6

(Id. at 5) PSI

Preduction Accept
Quantity Complete LAT Date Date

5,400 8/5/2011 8/9/11- 8/17/2011
8/11/2011

9,416 8/19/2011 8/23/11- 8/31/2011
8/25/2011

7.712 9/2/2011 96/11- 9/14/2011

' 69/8/2011

10,000 1/13/2012 1/17/12- 1/25/2012
1/19/2012

10,600 3/2/2012 3/6/12- 3/14/2012
3/8/2012

5,397 4/13/2012 4/10/12- 4/18/2012
4/12/2012

provided a breakdown of the schedule by CLIN on 18 July 2011 (R4, tab 162).

143. The CO approved PSI’s restart of production of the MK 124 under the
contract by letter dated 19 July 2011 (R4, tab 163).

144. The parties bilaterally executed Modification No. PT00335, effective 25 July

2011 (R4, tab

165 at 1). The modification accepted PSI’s responses to the cure notice. It

also revised the delivery schedule. The incorporated schedule was the schedule proposed by
PSI on 14 July 2011 broken down by CLIN. (R4, tab 165 at 3-12; see finding 142) The
modification also provided instructions for the FAT/LAT combination test. It provided:

THE GOVERNMENT AGREES TO A FAT/LAT
COMBINATION FOR LOT 1 WHICH IS SCHEDULED
TO BE DELIVERED 17 AUGUST 2011 UNDER CLIN
0003AA. SAMPLING REQUIREMENTS FOR THE
COMBINED FAT/LAT WILL BE IN ACCORDANCE
WITH WS-13697N REQUIREMENTS, MINUS THE 40
FOOT DROP TEST REQUIREMENT.

(R4, tab 165 at 3)
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145. The delivery dates established by Modification No. PT0035 were in effect
when the contract was later terminated.

1. Lot4-1

146. The first lot produced following the restart of production was designated
Lot 4-1.22 The lot underwent the FAT/LAT test during the week of 8 August 2011.
(R4, tabs 167-68) Lot 4-1 failed the FAT/LAT due to long display times from the
smoke end of the MK 124. Seven out of the sample of 30 signals produced displays
longer than the maximum display time of 25 seconds during low temperature function
testing. (R4, tabs 170, 284 at 7) The longest smoke display time was 30.40 seconds
(R4,tab 284 at 11).

147. PSI submitted RFD No. 30606-8476-D025 (RFD 25) on 25 August 2011
requesting to extend the maximum smoke display time to 30 seconds for Lot 4-1 for
low temperature testing (R4, tab 170 at 2). CO Pierce required PSI to update the RFD
to reflect that four units failed the TV function test due to long smoke display times.
Via email or 17 August 2011 the CO stated:

[PSI] did not address the failures in the Transportation and
Vibration (T&V) units. 4 units failed for exceeding the
maximum burn time of 19 seconds as required by '
paragraph 4.5.2.3 in WS 13697N. The accept/reject
criteria is accept on 3/reject on 4.

I believe PSI assumes that the older RFD (RO7U7055)
[RFD 13] pertains to the T&V portion of the testing. RFD
RO7U055 only pertains to the Sealing Function (paragraph
4.5.2.7).... It does not change the requirements for any
T&V times.

(Id. at 1; see finding 17) According to the individual test data sheets, the longest
smoke display time during the TV function test was 23.20 seconds (R4, tab 284 at 14).
The CO instructed PSI as to how to revise the RFD, including providing guidance as to
the language to include in the RFD (R4, tab 170 at 1).

148. CO Pierce’s 17 August 2011 email marks a change in the government’s
interpretation of RFD 13 and the extent to which it altered the test reference table at

22 In some documents it is designated as Lot 4A-1, and in some documents it is
referred to as Lot 4-1 (R4, tabs 168, 170). One of the FAT sample lots was also
designated Lot 4A-1 (finding 121). We will refer to the lot submitted for
testing in August 2011 as Lot 4-1.
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9 3.5.1.1 of Specification 13697N (see finding 17). During Interfixes 1, 2 and 3, the
parties mutually treated RFD 13 as changing the maximum smoke display times for all
signals, regardless of preconditioning environment, to 25 seconds (see finding 43).
The practical effect of this interpretation was to change the last column of the test
reference table at § 3.5.1.1 to read:

TEST REFERENCE OF TABLE I FLARE (SEC) SMOKE (SEC)

Min Max Min Max
Five Ft Drop (4.5.2.1) 16 23 12 25
Transportation Vibration (4.5.2.3) 16 23 12 25
Temperature and Humidity (4.5.2.4) 16 23 12 25
High Temperature (4.5.2.5) 16 23 11 25
Low Temperature (4.5.2.6) 16 23 15 25
Sealing Function (4.5.2.7) 16 23 12 25

(See findings 17, 43) Beginning with CO Pierce’s email, the government treated the
effect of RFD 13 on the last column of the test reference table at 4 3.5.1.1 to be as
foltows:

TEST REFERENCE OF TABLE 1 FLARE  (SEC) SMOKE (SEC)

Min Max Min Max
Five Ft Drop (4.5.2.1) 16 23 12 19
Transportation Vibration (4.5.2.3) 16 23 12 19
Temperature and Humidity (4.5.2.4) 16 23 12 22
High Temperature (4.5.2.5) 16 23 11 18
Low Temperature (4.5.2.6) 16 23 15 25
Sealing Function (4.5.2.7) 16 23 12 25

During Interfix 4 testing, the QARs required PSI to mark signals not meeting the
maximum smoke display time requirements of Specification 13697N, adjusted as
indicated above, as failures (tr. 2/80-81, 3/26). The QARs and CO also required any
RFDs submitted for consideration to list the maximum smoke display times in
accordance with the times listed in Specification 13697N, with the exception of the
sealing function which the government understood to be 25 seconds (R4, tab 170;

tr. 2/80-81, 3/26-27).

149. PSI revised RFD 25 in accordance with the CO’s guidance and
resubmitted it to the CO (R4, tabs 170, 177 at 4-5). By letter dated 25 August 2011,
the CO approved the revised RFD (R4, tab 177 at 2). Lot 4-1 was accepted on
deviation (ex. A-5).

150. On 19 August 2011, PSI proposed a revised delivery schedule. It
proposed reducing the size of Lot 2 by approximately 4,000 signals and producing
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only 4,985 signals for the LAT scheduled for 23 August 2011. The schedule proposed
increasing the number of signals produced for Lots 3 and 6 to make up for the
reduction in the size of Lot 2. (R4, tab 172) PSI later pushed the test schedule back
for Lot 2; PSI requested the LAT be performed from 30 August 2011 through

i September 2011 (R4, tab 174). '

151. By letter dated 24 August 2011, CO Pierce stated that “[tjhe Government
is amenable to modifying the current contractual schedule, subject to the following
terms and conditions, which will be memorialized in a modification to PSI’s
referenced contract.” In discussing the government’s conditions, the CO noted that
under the revised schedule, 2,150 signals were designated to be completed after the
date the funds backing the signals would expire. In order to modify the schedule, the
CO required PSI to agree to “hold the Government harmiless from any costs related to
any work done and/or preparations made for the terminated portion of the contract....
In other words, the 2,150 each signals will be terminated for convenience at no cost to
the Government.” (R4, tab 175)

152. On 29 August 2011, PSI proposed a second revised delivery schedule (R4,
tab 179). It proposed reducing the size of Lots 3 and 6 and postponed the LAT for Lot
3 until 13 September 2011 (id. at 3). The proposed schedule resulted in a shortfall of
5,015 signals. The proposal stated: “It is my understanding that the 5,015 rounds will
be Terminated for Convenience from the contract.” (/d. at 2) PSI later clarified that it
understood that if the parties modified the schedule any termination for convenience
would be at no cost to the government (R4, tab 180%).

153. While discussed, the contract was never modified to incorporate either of
PSI’s proposed revised delivery schedules (tr. 4/74). CO Pierce testified that the
contract was never modified to include a revised delivery schedule nor was it changed
to incorporate an agreement to terminate the contract for convenience at no cost to the
government because subsequently “there was a Lot failure that placed the Contract in
delinquent status which essentially made this conversation Kind of overcome by
events” (tr. 4/123-24). He testified that his offer to terminate the contract for
convenience at no cost to the government was based on the assumption that PSI would
continue to produce acceptable lots (tr. 4/70).

2. Lot 4-2

154. PSI submitted Lot 4-2 for the LAT on 29 August 2011 (R4, tab 180 at 3).
The LAT tests were performed at PSI’s facilities in Byron, Georgia (id. at 3; see also

23 Tab 180 as originally provided in the government’s Rule 4 file included subtabs a, b
and ¢. The subtabs were ordered removed during the hearing (tr. 4/76).
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finding 76 n.15). Discussed below are the defective signals reported in PSI’s LAT
report, dated 6 September 2011.24

155. Only signal number 40, from a sample size of 135 signals, failed the
sealing test (R4, tab 180 at 6). The acceptance criteria was accept on 0 reject on |
(finding 24). Mr. Hirst testified that after signal number 40 failed the sealing test, PSI
decided to continue to test the sample for “informational purposes.” According to
Mr. Hirst’s testimony, the government witnessed the “informational tests” performed
on signal number 40. (Tr. 2/143) According to the LAT report, signal number 40 was
designated as part of the 5-foot drop test sample group (R4, tab 180 at 6, 15).2° After
signal number 40 was subjected to the 5-foot drop test, it passed the subsequent
sealing test (id. at 6). We find that it was PSI’s decision to continue testing signal
number 40.

156. One signal, sample number 109, from a sample size of 20 signals, failed
the sealing test following the TV test “due to a hole in the sealing disc on the Flare
End” (R4, tab 180 at 6). According to Mr. Hirst’s testimony, this defect was caused by
mishandling during testing rather than a manufacturing defect. Mr. Hirst testified that
“we [PSI] made an error in how we tested it.” PSI’s test technicians failed to resecure
the end caps on the MK 124 before the TV test, which caused a sealing disk to tear
during the test. (Tr. 2/144-45) Mr. Cowart sent an email, dated 2 September 2011, to
CO Pierce and other government personnel about the testing of this lot. It stated, in
relevant part;

Several disparities discussed, PSI left test area with round
serial #109 to take pictures. “Product presented to the
government for acceptance is the property of the
government and under our control.” We lost control of

~ that one round for a short time when the round left for the
photography session. PSI inadvertently repeated the
horizontal drop test twice. PSI removed the TV rounds

2 The LAT report does not discuss the results of the modified torque test, with the
government-proposed line drawing methodology.

% It is unclear from the record whether signal number 40 could have been replaced by
a different sample signal for subsequent testing after it failed the sealing test.
The Board notes that the sample lot pulled for the LAT totaled 135 signals;
however, according to Specification 13697N’s Table 1, only 115 signals are
required for the tests performed subsequent to the sealing test under testing Plan
A. This leaves 20 signals within Lot 4-2’s sample lot potentially available to
serve as a replacement for signal number 40. (R4, tab 180 at 6; finding 24)
The government granted a request to replace test samples during Lot 4-1°s
FAT/LAT (R4, tab 168).
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from the cans without government oversight and they also
removed the TV soaker rounds from the soak after we
instructed them not to without Government oversight.

(R4, tab 180 at 20)

157. Nineteen signals in a sample of 20 signals produced smoke displays times
longer than 25 seconds during the low temperature function test (R4, tab 180 at 7).
The longest display time was 41.48 seconds (id. at 11).

158. Three signals from a sample size of 20 signals were reported as producing
long display times from the smoke end of the MK 124 during high temperature function
testing. The reported display times of the nonconforming signals were 21.36 seconds,
19.05 seconds, and 18.31 seconds respectively. (R4, tab 180 at 7, 10)

159. Four signals, from a sample of five signals, displayed long smoke display
times following the 5-foot drop test. The reported display times of the nonconforming
signals were 21.53 seconds, 23.19 seconds, 27.50 seconds, and 21.15 seconds
respectively. (R4, tab 180 at 7, 15)

160. The government rejected Lot 4-2 on 2 September 2011 based upon the
lot’s failure to meet the requirements of Specification 13697N. A QAR summarized
the reasons for the government’s rejection in an email, dated 2 September 2011, and
noted that the “Lot failed all tests except the Sealing Function (Ambient function)
portion.” (R4, tab 180 at 20} The LAT Report and the QAR summary reported that
Lot 4-2 failed the sealing test, the low temperature function test, the high temperature
function test, the S-foot drop function test, and the TV sealing test (id. at 6-7, 10-11,
15, 20).

161, PSI submitted RFD No. 30606-8476-D026 (RFD 26), dated 7 September
2011, requesting that the government accept Lot 4-2 on deviation. The request sought
a deviation for all test samples that were a basis for the government’s rejection of the
lot. In Box 23, Need for Deviation/Waiver, it stated:

1. Sample number 40 failed the initial sealing test, but it
passed a subsequent informational sealing test, the sealing
test after 5 Ft. Drop, and the functioning test after 5 Ft.
Drop with a 17.06 second Display Time.

2. During Low Temperature functioning, nineteen (19)
Display Times were in excess of 25 seconds, but the
average Display Time of all 20 signals was still less than
30 seconds.
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3. During High Temperature Functioning, three (3)
Display Times were in excess of 18 seconds, but 2 of the 3
were less than 20 seconds, and the average Display Time
for all 20 signals was less than 16 seconds.

4. During 5 Ft. Drop functioning, four (4) Display Times
were in excess of 19 seconds, but the average Display
Time of all 5 samples was still less than 23 seconds.

5. During Sealing testing after Transportation Vibration,
one (1) sample leaked due to a hole in the sealing disc on
the Flare End. This also resulted in a dud on the Flare End
during Functioning. This hole appeared to be due to
improper handling of the signal.

In Box 24, Corrective Action Taken, it stated:

Since the majority of issues relate to excessive Display
Times on the Smoke End, PSI is in the process of
analyzing the Smoke Candie process and performing
in-process Display Time testing in an effort to reduce the
average Smoke End Display Time in all phases and to
control the amount of variation in these times. PSI will
also review the procedure for performing the
Transportation Vibration Test to look for ways to minimize
the possibility of damage occurring during
handling/testing.

(R4, tab 180 at 25)

162. The CO issued a show cause notice, dated @ September 201 1, to PSI based
upon its “fail[ure] to deliver acceptable product in accordance with the delivery
schedule for [the contract]” requiring 9,416 MK 124s by 31 August 2011. The show
cause notice informed PSI of its opportunity to present, in writing, any facts bearing
upon the question of whether PSI’s failure to timely perform arose out of causes
beyond PSI’s control and without fault or negligence on the part of the contractor. The
response was due within 10 days after PSI’s receipt of the notice. (R4, tab 181)
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3. Lot4-3

163. PSI submitted Lot 4-3 for the LAT on 12 September 2011 (R4, tab 284 at
22).26 During the visual examination audit of the sample lot, the QAR found a critical
defect with the alignment pin. The alignment pin of the igniter was not in the
alignment pin hole of the smoke primer and holder, a failure of the requirement
appearing at Note 13 of Drawing 3139733. (/d. at 24; see finding 28) The entire lot
was subsequently screened for this defect and two additional defects were found (R4,
tab 284 at 24).

164. Lot 4-3 also failed the sealing test. One leaker out of a sample of 135
signals was observed during the sealing test. (R4, tab 284 at 25)

165. The LAT report for Lot 4-3 also reported multiple long display times from
the smoke end of the MK 124. PSI reported that 4 signals out of a sample of 20
signals produced displays longer than 19 seconds during the TV function test. The
longest smoke display time was 24.20 seconds. (R4, tab 284 at 25-26) Ten out of a
sample of 20 signals produced smoke displays longer than the maximum display time
of 25 seconds during the low temperature function test. The longest smoke display
time was 36.18 seconds. (/d. at 26) '

166. PSI recommended that Lot 4-3 be accepted on deviation.?’

167. DCMA issued CAR No. 30606-20110017 following Lot 4-3°s failure of
the LAT (R4, tab 182 at 2). PSI responded to the CAR to address the alignment pin
defect. It stated that the root cause of the defect was that “[d]Juring the crimping
process, the igniter on the smoke end probably came out of the casing and was
re-inserted into the casing with the alignment pin pressed into the adjacent vent hole
instead of in the alignment pin hole of the smoke primer holder.” PSI proposed
changing its Production Work Instructions relating to the transportation of MK 124s to
the crimping station and requiring visual inspection of the alignment pin during the
torque test in order to prevent the defect from occurring in the future. (/4. at 2)

IV, Termination for Default of the Contract

168. PSI submitted a response, dated 14 September 2011, to the government’s
9 September 2011 show cause letter (see finding 162). The contractor initially

% In accordance with the direction of the CQO, PSI had produced Lot 4-3 concurrent
with the testing of Lot 4-2 (R4, tab 157 at 3).

27 The LAT report does not discuss the results of the modified torque test, with the
government proposed line drawing methodology. Mr. Hirst testified that he
remembered Lot 4-3 passing the relative movement test (tr. 2/78).
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responded by communicating its surprise at the issuance of the show cause notice and
at the rejection of Lot 4-2. PSI stated that it was led to believe by government
personnel present during Lot 4-2’s LAT that the lot would be accepted on deviation. It
also indicated that it thought any shortfall of production of MK 124s designated for the
Air Force would be terminated for convenience at no cost to the government. (R4,

tab 183 at 3)

169. PSI's response also offered the following excuses for the delays of the
delivery schedule.

1. The root cause of delinquency on the contract is clearly
due to the problem with the 3M 363 L sealing disk in the
TDP....

2. PSI successfully resolved the problem with the sealing
disk [through a contract with SAIC}. The 3M 433L foil
disk...was determined to be a suitable sealing disk. It was
introduced into production when we restarted the contract
in July 2011. The new disk has performed perfectly. The
problem with separation has been solved....

3. It took PSI until March of 2011 to complete work on
qualifying the new disk. Therefore, the earliest PSI could
have resumed work {on] the contract was April of this
year. The government imposed a FAT requitement prior
to production. Realistically, this created a window of
opportunity to complete the Air Force CLINs of about 90
days. Therefore, the delay in the schedule is primarily
attributable to the time it took to find a suitable
replacement for the faulty 3M 363L sealing disk in the
TDP.

PSI’s response did not provide any excuses for the delays that occurred after the
delivery schedule was modified in July 2011. (R4, tab 183 at 3-4)

170. In accordance with the requirements of FAR 49.402-5 and 49.402-3(f)
and (g), CO Pierce drafted a memorandum, dated 21 September 2011, in support of his
decision on termination. The memorandum outlines the facts leading to the decision to
terminate the contract for default and discusses the various considerations taken into
account by CO Pierce. (R4, tab 185)

171. Among other factors, the CO considered the rationale and excuses
provided by PSI in response to the 9 September 2011 show cause notice and found
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them to be “unavailing and insufficient to justify the contractor’s failures under the
contract” (R4, tab 185 at §5). The CO testified that he was not satisfied by PSI’s
excuses because these failed to focus on the “specific failures of the most recent lot” or
to address the “delinquency towards the schedule that was most recently incorporated
into the contract” (ir. 4/84).

172. At the time CO Pierce made his decision to terminate the contract, the
government was developing a new version of the MK 124 (Mod 1) and anticipated
awarding a contract for production of Mod 1 signals (R4, tab 185 at 6). The Mod 1 is
the functional equivalent of the MK 124 produced by PSI under the contract.
However, the candle composition of the Mod 1 was altered to reduce the presence of
hazardous components such as red lead and xylene. (Tr. 3/198) According to
CO Pierce’s 21 September 2011 memorandum, it was uncertain whether any defaulted
signals under PSI’s contract could be added to the expected Mod 1 contract (R4,
tab 185 at 6).

173. CO Pierce’s 21 September 2011 memorandum addressed the following
additional considerations:

c. The availability of the supplies from other
sources.

At least one potential alternate supplier exists, but it is not
clear at this time if they would be willing to produce the
remaining quantity. There is a new version of the MK 124
being developed (Mod 1); it is also possible that the
remaining quantity of the current version (Mod 0) could be
produced under the resultant Mod 1 contract.... There is no
impact to Army or USCG readiness. The USAF remaining
inventory should hold the Services over until Mod 1
contract deliveries commence in August 2013. USAF
FMS orders are being denied at this time.

e. The degree of essentiality of the contractor in
the Government acquisition program and the effect of a
termination for default upon the contractor’s capability
as a supplier under other contracts.

(1) Termination for Default of this contract will

adversely impact Pyrotechnic Specialties Inc.’s ability to
compete on future acquisitions for the MK 124 Signal.
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(2) Past Performance information, to include this
termination action, will be entered into the CPARs
program for use for evaluations in future Government
contracts which may have some effect on Pyrotechnic
Specialties’ ability to compete on other programs they are
involved in.

(3) The PCO has considered the degree of
essentiality of the Contractor in the Government
acquisition program and does not find that this is a reason
to forego termination of the current contract.

The memorandum ultimately concluded:

The Contracting Officer has determined that failure of
Pyrotechnic Specialties to perform is NOT beyond the
control and without the fault of {sic] negligence of
Pyrotechnic Specialties Inc. Default is not as a result of
defaults of subcontractors at any tier.

6. Therefore, based upon the above rationale, in
conjunction with proper legal counsel, it is hereby
determined to be in the best interest to the Government to
terminate for Default Contract W52P1J-04-C-0098 for a
quantity of 48,719 MK 124 Signals for a total dollar
amount of $1,850,496.52.

(R4, tab 185 at 5-6)

174. The CO testified that he considered the input of the various services and
then used his independent judgment in making the decision to terminate the contract
for default (tr. 4/94).

175. The Navy did not agree with the CO’s decision to terminate the contract.
In the Navy’s 22 September 201! email voicing its disagreement, it further stated that
“fi]f the PCO decides to pursue termination for default, the USN requests to make the
option available to accept the two (2) most recent production lots at a negotiated cost
as part of the termination settlement™?® (R4, tab 288). The CO testified that the other
services involved with the contract concurred with the decision to terminate for default
(tr. 4/94),

28 The record does not reflect whether the government entered into such an arrangement.
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176. On 26 September 2011, the CO issued a final decision providing a
notification of termination for default to PSI. The CO determined that termination for
default was proper due to the contractor’s failure to deliver acceptable lots of the MK
124 in accordance with the contract’s revised delivery schedule. (R4, tab 186) The
determination states in pertinent part:

The Government has reviewed all the information and
matters relevant to the Cure Notice and Show Cause letters
and PSI’s response to the same.... As a result of this
review, it is the determination of the Contracting Officer
that [the contract] is hereby terminated for default,
pursuant to the Default Clause FAR 52.249-8 of the
contract. The reasons therefore and further
instructions...are set forth below.

f. The Government has reviewed the facts provided
in PSI letter dated 14 September 2011 and have found that
PSI did not provide a detailed response sufficient to
demonstrate that your failure to perform arouse [sic] out of
causes beyond your control and without fault or negligence
on your part.

The following is the Government’s response to the
assertions in [PSI’s response dated 14 September 2011]:

PSI’s claim that the delinquency is “clearly” due to
the sealing disk is unfounded/irrelevant, particularly as it
pertains to the CURRENT contractual schedule, which was
revised on 25 July 2011.... AsPSI states...the sealing disk
issue has apparently been successfully resolved since the
new disk was introduced into production in July 2011.... If
the sealing disk issue has been solved since July, then the
most recent quality issues/failures cannot be blamed on a
defective TDP.... The delinquency against the CURRENT
schedule is due to the aforementioned contractor
quality-related failures and not a defective TDP, regardiess
of what may have happened in the past under this contract.

PSI’s numbered paragraph 3 discusses the window
of opportunity to complete Air Force CLINs, which
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implies that the Show Cause notice was issued primarily
because PSI could not finish the expiring CLINs quickly
enough, which is not the case. The Show Cause notice was
issued due to quality workmanship/procedural problems
exhibited by PSI on every single FAT/LAT conducted in
recent history....

While it is true that Lot 1 was accepted on deviation
for ONE long display time on the smoke end of the signal,
that was the extent of the quality problems on that lot.

Lot 2, however, encountered significantly more
problems.... Further, during the quality production
surveillance for Lot 3 LAT, a critical escape was
discovered by the DCMA QAR. The smoke end striker
did not line up with the primer holder.... Even after this
issue was resolved the lot failed the test in two
categories.... Multiple signals (on the smoke side) from the
low temperature subgroup and the ambient subgroup
exceeded the burn time requirement of 25 seconds which
results in a failure to meet the LAT requirements.... Again,
Lot 1 was accepted on RFD because there was only one
long display time, whereas Lots 2 and 3 were rejected by
DCMA due to several failure modes. There is no evidence
that a Government employee with authority to bind the
Government, i.e. a Contracting Officer, ever said that

Lots 2 or 3 would be accepted....

II. Government Termination Decision

Based upon Pyrotechnic Specialties failure to show the
Government reasonable cause not to terminate their contract
for default, this letter is a Notice of Termination of [the
contract] for the remaining quantity of 48,719 MK 124 Signals
for a total dollar amount of $1,850,496.52. The Government
exercises its right under contract clause 52.249-8 Default
(Fixed-Priced Supply and Service) of the [contract].

(R4, tab 187 at 1-4) The letter further states that PSI’s failure to deliver acceptable
product in accordance with the delivery schedule violated the terms of the contract and
thereby constituted default. It also advises PSI of its appeal rights. (/d at 4-5) The
government modified the contract by Modification No. P00036, effective

28 September 2011, to incorporate the contracting officer’s determination to terminate
for default and decrease the contract value (R4, tab 188 at 2).
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177. On 29 September 2011, the CO issued a demand letter to PSI for
repayment of unliquidated progress payments under the contract in the amount of
$1,433,315. The CO demanded repayment within 30 days.?® (R4, tab 189)

V. ASBCA No. 57890

178. By letter dated 15 December 2011, PSI filed a timely notice of appeal
from the contracting officer’s determination to terminate the contract for default. The
Board docketed the appeal as ASBCA No. 57890 on 16 December 2011.

VI. ASBCA No. 58335

179. By letter dated 10 Januwary 2012, PSI submitted a certified claim to the CO
demanding $802,589 in compensation for the allegedly improper rejection of Lot 3-3A
(R4, tab 204 at 6). The claim discussed PSI's experience with leakers during Interfix 1
and PSI’s decision to change the sealing disk used to manufacture the MK 124 (R4,
tab 204 at 2-3; see findings 52-57). It then discussed the separation issues experienced
over the course of the contract. The claim provided, in pertinent part:

During the LATs for Lots 02-001, 02-002,
03-002,...several flare trigger assemblies dropped off. All
of these occurrences were witnessed by Mr. Bowen and
QAR, Dean Cowart and in each instance the defect was not
considered to be a critical defect. All lots were accepted
and shipped, without a waiver being required. This
acceptance was given without waiver despite the fact that
the trigger assembly separation was technically a defect
under Specification WS 13697N, § 3.5.1.1.e. Therefore, as
a result, the Government had established, through its
continuing course of conduct, that the defect experienced
during the above referenced LATs was not a critical defect
and therefore cannot be the basis for rejection of a lot.
However, this same defect became a major issue during the
subsequent LAT of Lot 03-003A, which resulted in the
wrongful rejection of the Lot.

2% The contractor filed a notice of appeal from the demand letter, which the Board
docketed as ASBCA No. 58234 on 16 July 2012. Appeliant submitted a
request to withdraw the appeal in February 2013, and the Board dismissed
ASBCA No. 58234 on 20 February 2013.
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Prior to the scheduling of the retest of the corrected
Lot (now Lot 03-003A) PSI was notified by Mr. Bowen
that any type of trigger assembly separation would now be
considered as a critical defect. This notification of the
change in the acceptance criteria was made despite the fact
that the relevant specification did not delineate that the
type of separation experienced under Lots 02-001, 02-002
and 03-002 were to be considered as a critical defect....

[D]uring the retest a flare side trigger assembly dropped off
only one of the samples. As a result, based upon the newly
and improperly asserted inspection criterion, the Lot was
again rejected. This defect was...identical to the defect that
had occurred in Lots 02-001, 02-002, and 03-002, which
had been accepted by the Government without waiver.

(R4, tab 204 at 4-6; see findings 87, 91, 94-96) PSI’s claim asserted that rejection of
the lot on the basis of the one separation was improper and provided cost data to
support the quantum amount of its claim. The claim did not address the leaker
observed during the sealing test. (R4, tab 204; see finding 94)

180. The CO issued a contracting officer’s final decision (COFD), dated
25 July 2012, denying PSI’s claim. The COFD provided the basis for the CO’s denial
of the claim. The CO disagreed with PSI’s assertion that the separation issue
experienced during the LAT for Lot 3-3A was the same as the separation issues
experienced in the LATs for earlier accepted lots. The CO also asserted that the
government had not utilized an unstated inspection criterion and disagreed with the
allegation that the root cause of the separation issues was that the TDP was defective.
The COFD further provided:

Table I — Inspection Plans...defines the Sealing test
Acceptance Criteria as “Accept on 0, Reject on 1. One
unit failed the stated sealing test requirements above;
therefore, the Government had proper justification for
rejecting Lot 003-003A.

(R4, tab 206 at 3)
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181. PSI filed a timely notice of appeal from the 25 July 2012 COFD with the
Board by letter dated 21 September 2012. The Board docketed the appeal as ASBCA
No. 58335 and consolidated the appeal with ASBCA No. 57890 on 26 September 2012.

VII. ASBCA No. 59103

182. By letter dated 20 September 2013 PSI submitted an “Amended and/or
Supplementa! Claim” to the CO. PSI explained the reasoning for its submission of the
amended/supplemental claim as follows:

On or about January 10, 201{2] PSI submitted a
certified Claim for Equitable Adjustment.... In addition to
making the general allegation that the lot was improperly
rejected, it also included a detailed argument regarding one
of the grounds for the Lot rejection, specifically the trigger
assembly separation. Government Counsel advised that
the original Claim failed to address the other ground for
the rejection of the lot.... While PSI alleges that the
original Claim was sufficient,...this amended/supplemental
claim is being submitted for the purpose of providing
additional justification for its original Claim.

(R4, tab 211 at 2) The claim sought the same equitable adjustment, in the amount of
$802,589 as a result of the allegedly improper rejection of Lot 3-3A, as was asserted in
the 12 January 2012 claim (id. at 5). Certification for the claim was provided by
separate correspondence dated 20 September 2013 (R4, tab 212).

183. The supplemental/amended claim asserted two bases for its reasoning that
the rejection of Lot 3-3 A based upon the one leaker was improper:

a) ...[T]he leakage was caused by a hole in the units
o-ring, which was a manufacturing defect of the supplier
and was not caused by any failure of PSI’s processes....
Since the failure was beyond the control of PSI and
resulted in a corrective action being taken that would
preclude any other such failures, the rejection of this Lot
was Improper....

b) The Government, on two other occasions, had accepted
lots under deviation when minimal leak failures occurred
(Lot 01-007A and 03-002). On both these occasions, the
lots were accepted on deviation after they were screened
for additional defects.... [G]iven the fact that there was
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only one leak failure, which was traced to a supplier
manufacturing anomaly, the Government should have
ordered the screening of the Lot to insure that there were
no other failures, instead of using this isolated failure as
grounds for the lot rejection.

(R4, tab 211 at 4-5)

184. The CO issued a COFD, dated 19 November 2013, denying PSI’s
amended/supplemental claim for equitable adjustment. The COFD asserted much of
the same reasoning for denial of PSI’s supplemental claim as was asserted in the
25 July 2012 COFD. It provided the following, in pertinent part, in response to the
new arguments raised in PSP's supplemental/amended claim:

PSI alleges that this leak test failure was due to a
defective o-ring. PSI further stated that a Supplier
Corrective Action was issued and that the response would
be made available to the Government upon receipt. To
date, the Government has yet 1o receive any such
documentation.... Regardless, as the Prime contractor,
PSI is responsible for the quality of the final end product.
For example, PSI Purchasing Procedure 7003, para 4.5
states, “upon receipt, PSI QA4 will perform a receiving
inspection to ensure that the purchased product meets
specified purchase requirements....” [I]t is evident that
PSI did not follow its own written procedure....

In the amended claim, PSI also noted two prior lots
that were purportedly accepted under deviation by the
Government when leak failures had occurred (Lots
01-007A4 and 003-002). According to Government records,
only one of these two lots, Lot 003-002, was accepted on
deviation where leakers were concerned.... When the
Government accepted Lot 003-002 after being 100% Leak
Tested (with Government witnessing), part of the
corrective action taken by PSI was to ensure 100%
compliance with that requirement. It appears as though
this corrective action was not properly implemented on the
production floor.

Again, PSI alleges that the rejection of Lot

003-003A on the basis of the isolated leaker was improper.
With an acceptance criterion of Accept on 0/Reject on 1,
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all it takes is one sealing test failure to reject the lot. The
Government is not obligated to “order” or allow 100%
rescreening (a process which is estimated to take 80-100
hours of Government witness), as alleged by PSI. Further,
the failure of Lot 03-0034 was not limited to an “isolated”
sealing test failure/leaker; as previously discussed, there
was also a repeat critical defect on the very lot in question.

(R4, tab 213 at 4)

185. PSI filed a timely notice of appeal from the 19 November 2013 COFD
with the Board by letter dated 20 December 2013. The Board docketed the appeal as
ASBCA No. 59103 and consolidated the appeal with ASBCA Nos. 57890 and 58335
on 30 December 2013.

DECISION

PSI produced four interfixes of the MK 124s before the contract was terminated
for default (findings 36, 60, 74, 120). During Interfix 1, PSI manufactured the
MK 124s using the 433L sealing disk and produced eleven lots. Interfix 1 ended after
the last two lots failed the LATs due to leakers, which are defective units that failed
the sealing test. (Findings 19, 36, 52-53) During Interfix 2, PSI manufactured the
MK 124s using the 363L sealing disk and produced three lots. Interfix 2 ended after
PSI lost calibration control on its press operation, which resulted in short burn times,
and the government issued a stop work order. (Findings 60-61, 71-72) During
Interfix 3, PSI manufactured the MK 124s using the 363L disk. PSI produced three
lots during Interfix 3 with the last lot being reworked and resubmitted. Interfix 3
ended after the last lot, both as originally submitted and as reworked, had problems
with trigger assemblies separating from the MK 124 canister, described as a separation
defect. (Findings 74-76, 81, 91, 94) PSI addressed the separation defect by changing
the sealing disk again (finding 107-08). During Interfix 4, PSI manufactured the MK
124s using the 433 sealing disk and produced two first article sample lots and three
production lots (findings 120-21, 134, 146, 154, 163). All production lots during
Interfix 4 experienced problems with long smoke display times (findings 146, 157,
159, 165). The last two production lots also reported sealing test failures, and the last
production lot had alignment pins out of place (findings 155-56, 163-64).

I. ASBCA No. 57890
Following the failure of the last two lots in Interfix 4, the government

terminated the contract for default (finding 176). Appellant filed a notice of appeal
from the COFD, which the Board docketed as ASBCA No. 57890 (finding 178).
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Appellant makes three arguments about why the government’s termination for
default is improper and should be converted to a termination for convenience. First,
PSI argues that its default is excused due to the government’s breach of the warranty
of adequacy of its drawings and specifications. Second, appellant argues that the
decision to terminate the contract for default was arbitrary and capricious. Finally, the
contractor argues that the government breached the contract through its bad faith
actions surrounding the administration and termination of the contract. (App. br.
at 64-65) Before addressing appellant’s arguments, we first consider whether the
government has demonstrated a justification for the termination for defauit.

A. Standard of Review of a Termination for Default

Termination for default is a drastic sanction that should be imposed only for
“good grounds and on solid evidence.” J.D. Hedin Construction Co. v. United States,
408 F.2d 424, 431 (Ct. Cl. 1969). The government bears the burden of proving the
propriety of the default termination. Lisbon Contractors, Inc. v. United States, 828
F.2d 759, 765 (Fed. Cir. 1987). If the government satisfies its burden of proving that
the termination for default was justified, then appellant must prove that its default was
excusable, caused by the government’s material breach, or that the CO’s termination
decision was arbitrary, capricious or an abuse of discretion. U.S. Coating Specialties
& Supplies, LLC, ASBCA No. 58245, 15-1 BCA 935,957 at 175,707; see also United
Healthcare Parters, Inc., ASBCA No. 58123, 16-1 BCA 436,374 at 177,312; and
Lan-Cay, Inc., ASBCA No. 56140, 12-1 BCA 934,935 at 171,761.

B. Propriety of the Default Determination

The default clause of the contract establishes the possible grounds for a
termination for default. AEON Group, LLC, ASBCA Nos. 56142, 56251, 14-1 BCA
935,692 at 174,751, The contract incorporates FAR clause 52.249-8 which provides
that the government has the authority to terminate the contract if the contractor fails to
“[d)eliver the supplies or to perform the services within the time specified in this
contract or any extension” (finding 8). “A contractor’s failure to make timely delivery
of agreed-upon goods establishes a prima facie case of default.” DayDanyon Corp.,
ASBCA No. 57611 et al., 14-1 BCA 435,507 at 174,039 (citing Nuclear Research
Corp. v. United States, 814 F.2d 647, 650 (Fed. Cir. 1987)). Modification No. PT0035
established the modified delivery schedule for Interfix 4 (finding 145). Under the
schedule, Lot 4-2 was due by 31 August 2011, and Lot 4-3 was due by 14 September
2011 (finding 142). Under the terms of the contract, rejection of a lot constitutes a
failure to make timely delivery (finding 6). The government rejected Lot 4-2 on
2 September 2011 (finding 160). Accordingly, when the CO issued the show cause
notice on 9 September 2011, PSI had failed to deliver Lot 4-2 in accordance with the
delivery schedule (findings 160, 162). At the time of the CO’s decision to terminate
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the contract, PSI had also failed to deliver Lot 4-3 by the established delivery date
(findings 167, 170, 176).

Appellant asserts that prior to the scheduled delivery date for Lot 4-2, the
government agreed to alter the delivery schedule. Appellant relies on the discussions
that occurred between the parties in late August 2011 to support its assertion that
delivery of less than 9,416 MK 124s on 31 August 2011 was excusable. (App. reply
br. at 8-9) We found that on 19 August 2011, PSI proposed revising the delivery
schedule and reducing the size of Lot 4-2 (finding 150). We also found that, initially,
CO Pierce responded that the government would be amenable to modifyving the
contract’s delivery schedule, subject to conditions. One of the conditions was that the
parties reach an agreement to terminate for convenience, at no cost to the government,
a portion of the contract, spectfically 2,150 signals, that under the contractor’s
proposed modified schedule would be completed after the funds backing the signals
were set to expire. *° (Finding 151) PSI responded by proposing that 5,015 signals be
terminated for convenience at no cost to the government (finding 152).

However, the contract was never modified to incorporate a new delivery
schedule. CO Pierce testified that Lot 4-2°s failure of the LAT ended any conversation
about the possibility of modifying the delivery schedule. (Finding 153) The Board
notes that the parties’ discussion in August of 2011 concerned reducing the size of Lot
4-2, but there is no evidence that the parties ever discussed wholly excusing delivery
of Lot 4-2 (see findings 150-53). CO Pierce even testified that his offer regarding
termination of a portion of the contract at no cost to the government was based on the
assumption that the contractor would continue to produce acceptable lots (finding
153). PSI failed to deliver Lot 4-2 when the lot was rejected (see findings 6, 160).
There is no evidence of an agreement between the parties to revise the delivery
schedule or to excuse PSI’s failure to deliver of Lot 4-2 or Lot 4-3. Accordingly, the
government has made a prima facie showing of default.

The government having made a prima facie showing of default, we next address
appellant’s arguments that the termination for default should be converted to a
termination for convenience.

3¢ This marked the second time that the government had proposed terminating for
convenience, at no ¢ost to the government, a portion of the contract. In March 2011,
PSI specifically requested the removal of language from Modification PO0034 that
provided: “Both parties agree that any Air Force CLINs/Quantities that have not
been produced/invoiced by (09 Sep 2011 will be removed from the contract at no
cost to the government” (finding 119).
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C. Defective Specifications

1. The Parties’ Contentions

PSI alleges that its default is “excusable as a result of the defective TDP and
design drawings incorporated into the Contract” (app. br. at 86). Appellant alleges that
the contract’s specifications were defective both as a basis for excuse of the
termination for default and as a basis for entitlement to an equitable adjustment
relating to the rejection of Lot 3-3A (see app. br. at 86, 96-97). Appellant’s
affirmative claims, which underlic ASBCA Nos. 58335 and 59103, concern Interfix 3,
while the termination occurred during Interfix 4. The change from Interfix 3 to
Interfix 4 occurred because PSI changed the sealing disk it was using to produce the
MK 124 following the testing of Lot 3-3 and Lot 3-3A*! (findings 35, 108, 120).
Appellant’s defective specifications arguments specifically concern the sealing disk
specifications (app. br. at 88-89). Accordingly, since appellant’s defective
specifications arguments specifically concern the sealing disk and since the sealing
disk used and thereby the respective sealing disk characteristics changed between
Interfix 3 and Interfix 4, we address the defective specifications claim concerning
Lot 3-3A separately.

At this time we address only appellant’s allegation of defective specifications as
it relates to Interfix 4 and the assertion that the government-provided defective
specifications are a basis for finding the default excusable. Appellant argues that
compliance with design drawing specifications, specifically the sealing disk
specifications, precluded the units from consistently passing the LATs (app. br. at
88-89). Particularly, appellant contends that the sealing disk specifications are the
cause of the long smoke display times®? and PSI’s problems with leakers during Interfix
4 (app. br. at 89). Appellant asserts that it substantially complied with the contract’s

3 The suggested source of supply is the 4331 disk, which was used to produce MK
124s during Interfix 1 (findings 13, 36). PSI switched to the 363L disk for
Interfixes 2 and 3 before changing to the 433 disk used during Interfix 4
(findings 60, 74, 120).

32 The contract specifications required that smoke display times during function
testing fall within a stated maximum and minimum display time (finding 17).
The purpose of the maximum smoke display time cap is to ensure that the
smoke expelled from the MK 124 is robust and thick enough that it can be seen
from a reconnaissance craft even if disbursed by wind (finding 44). During
Interfix 4 long smoke display times were established in accordance with the
original maximum smoke display times listed in Specification 13697N, with the
exception of the sealing function test, which the government understood to have
a maximum smoke display time of 25 seconds due the incorporation of RFD 13
into the contract (finding 148).
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specifications, and attempts to immediately shift the burden to the government to prove
that PSI performed improperly (app. reply br. at 9-10). The government stated that
appellant has failed to establish that “it assembled the signals in the lots at issue in
compliance with the drawing and specifications” and further asserts that PSI’s problems
during production were a result of PSI’s poor quality control (gov’t br. at 55-56).

2. Defective Specifications Discussion

The law is well settled that the government has a right to obtain “precisely what
is specified in the contract” including strict compliance with any contract
specifications. American Mechanical, Inc., ASBCA No. 52033, 03-1 BCA 932,134 at
158,886. It is also well established that when the government requires goods to be
manufactured “in accordance with Government specifications, there is an implied
warranty that if the specifications are followed, a satisfactory product will result.”
Hol-Gar Manufacturing Corp. v. United States, 360 F.2d 634 (Ct. Cl. 1966) (citing
United States v. Spearin, 248 U.S. 132 (1918)). “Because the implied warranty
protects contractors who fully comply with the design specifications, the contractors
are not responsible for the consequences of defects in the specified design.” White v.
Edsall Construction Co., 296 F.3d 1081, 1084-85 (Fed. Cir. 2002) (citing Spearin, 248
U.S. at 136). Accordingly, if the contractor can prove that government-provided
drawings or specifications are defective, the defective specifications may excuse the
contractor’s default. Magna Enterprises, Inc., ASBCA No. 51188, 02-1 BCA
931,660 at 156,421; see also Astro Dynamics, Inc., ASBCA No. 28381, 88-3 BCA
920,832 at 105,363 (citing Switlick Parachute Co. v. United States, 573 F.2d 1228
(Ct. Cl. 1978) (“[1}f an appellant shows that its failure to make timely delivery arose
out of causes ‘beyond the control and without the fault or negligence of the
contractor’, including impossibility of performance or reliance on defective
specifications, it is held that such causes are excusable under the provision of the
DEFAULT clause of the contract.”).

To establish that the government-provided specifications are defective, a
contactor must prove that it “substantially complied with the government’s plans and
specifications, and reached an unsatisfactory result.” Hanley Industries, Inc., ASBCA
Nos. 54315, 56383, 08-2 BCA 933,932 at 167,917, see also SPS Mechanical Co.,
ASBCA No. 48643, 01-1 BCA 9 31,318 at 154,692 (quoting C.L. Fairley
Construction Co., ASBCA No. 32581, 90-2 BCA 4 22,665). Appellant has the burden
of proving that its nonperformance was excusable. DCX, Inc. v. Perry, 79 F.3d 132,
134 (Fed. Cir. 1996); see also AEON Group, 14-1 BCA 4 35,692 at 174,755
(“Appellant has the burden of proving that its default was actually caused by its
alleged excuses.”).

PSI offers little evidence to support its assertion that it substantially complied
with the specifications. PSI has established that the 433 sealing disk used during
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Interfix 4 substantially complied with Drawing 2113661. At the time of the
termination, PSI was using this disk. The 433 disk substantially complies with the
average physical properties for an appropriate sealing as detailed in Drawing 2113661
and has very similar characteristics to the suggested source of supply for the sealing
disk. (Findings 13, 56, 109, 120) PSI offers little evidence to prove that it
substantially complied with the other specification requirements.

The contractor alleges the 433 disk inherently causes long smoke display
times.>* Appellant’s brief focuses only on demonstrating that the sealing disk
specifications are the cause of the long smoke display times. To this end, appellant
solely relies upon the correlation that long smoke display times occurred while PSI
was using the 433L disk and the 433 disk, both of which are thinner than the 3631 disk
used during Interfixes 2 and 3.3 (App. br. at 90) The Board agrees that there is no
evidence of long smoke display times during either Interfix 2 or Interfix 3 (see
findings 62-64, 71, 75-76, 81, 94). However, the absence of long smoke display times
during Interfix 2 and Interfix 3 is not sufficient to prove that the 433 sealing disk
inherently causes long smoke display times. During Interfix 4, PSI identified the
cause of the long smoke display times as either flaws in the smoke candle inventory or
possibly improper brushing of the bore of the smoke candle during assembly (findings
138-39). No evidence was offered by PSI to prove that its process of installing the
smoke candle was substantially compliant with the TDP or to otherwise rule out the
smoke candle subassemblies as the cause of the long smoke display times. PSI offered
no evidence to demonstrate that that its own manufacturing process was not the root
cause of the long smoke display times. The evidence of the timing of the smoke
display times is insufficient to demonstrate the sealing disk as the cause of long smoke
display times where appellant has failed to address and rule out alternative assertions
of the root cause stemming from the contractor’s actions.

Similarly, the contractor has failed to establish that the leakers were caused by
defective specifications. Appellant presented testimony during the hearing that the
prior producer of the MK 124 experienced problems with leakers during
manufacturing (finding 29). With respect to the sealing test failures, testimonial
evidence demonstrated that the prior producer of the MK 124 experienced problems
with leakers but no evidence that the prior producer was unable to pass Specification
13697N’s sealing test. The Board was also presented with testimonial evidence that

33 The contract specifications required that smoke display times during function testing
fall within a stated maximum and minimum display time (finding 17). The
purpose of the maximum smoke display time cap is to ensure that the smoke
expelied from the MK 124 is robust and thick enough that it can be seen from a
reconnaissance craft even if disbursed by wind (finding 44).

3 The 433L disk and 433 disk are approximately half as thick as the 363L disk
(findings 56, 109).
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the prior producer was able to successfully produce more than one million MK 124s.
(Finding 29) Little evidence was presented about PSI's own performance of the
instant contract and how it complied with the contract’s specifications. Throughout
performance of the contract at issue in this appeal, leakers were variously attributed by
PSI to one of three causes: (1) a problem with the sealing disk; (2) a defect in the
O-ring; and/or (3) an improper crimp of the MK 124 canister (finding 20). As already
established above, the 433 disk, which was used during Interfix 4, substantially
complied with the contract’s specifications. There is no evidence from PSI’s FAT or
LAT reports that defective O-rings were present in the signals tested during Interfix 4
(findings 123, 134, 147, 161).

However, appellant has failed to carry its burden of proving that its crimps were
proper and were not the cause of the failure. The record in the current appeal provides
scant information about the contract’s specifications with respect to crimping or PSI’s
compliance with those requirements. The record before the Board establishes that a
proper crimp, when combined with an O-ring and a compliant sealing disk, creates a
hermetic seal on the MK 124 (findings 12, 14). The record also includes Drawing
3139733 on which appears Note 10 providing that “fa]fter crimping, [both igniters]
shall not be damaged and shall be capable of withstanding a torque of 20 inch-pounds
min with [the outer container] without relative movement” (finding 28). We found
that during Interfix 4, PSI drew a line on the MK 124 canister and performed PSI’s
torque test to check compliance with the no relative movement requirement of
Drawing 3139733, and the method of drawing a line on the canister was developed
with the government (findings 28, 114-16).

It is unclear whether these are the only two crimping requirements in the TDP.
Furthermore, it is unclear if compliance with the requirement at Note 10 is the only
crimping standard that must be met in order to determine that the crimp is sufficient to
hermetically seal the unit. Crimping of the MK 124 appears to serve two primary
purposes in the MK 124 design. First, in combination with the sealing disk and the O-
ring, it creates the hermetic seal on the MK 124 (finding 14).

Second, crimping secures the trigger assembly to the MK 124 canister and
keeps the trigger assembly from blowing off the MK 124 canister during functioning.
Hence, after PSI experienced problems with separation defects, the government
became interested in reviewing PSI’s torque test process. (Findings 91, 116) No
evidence was presented about the efficacy of the torque test to prove proper crimps for
both purposes, and the record raises serious questions about the torque test’s ability to
demonstrate that a MK 124 is crimped sufficiently to hermetically seal the signal. For
instance, based upon PSI’s own report concerning Lot 4A-1, we know that over
crimping of the MK 124s could result in signals passing the torque test but failing the
sealing test (findings 121, 123). Appellant does not furnish proof that it complied with
all relevant TDP requirements for crimping. Nor did PSI advise the Board regarding
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what crimping procedures the contractor utilized during Interfix 4, particularly during
production of Lots 4-2 and 4-3, and the record does not contain PSI’s operational
instruction sheets or crimping procedures.*® Furthermore, even if Note 10 of Drawing
3139733 was the only crimping specification stated in the TDP, no substantial
evidence was presented by PSI about whether or not Lot 4-2 and Lot 4-3 passed torque
tests performed during the LATs.%¢

The minimal evidence presented by appellant in this appeal is markedly
different than the evidence before the Board in ABS Baumaschinenvertrieb GmbH,
ASBCA No. 48207, 00-2 BCA 9 31,090 (4BS), a decision upon which appellant
heavily relies in its post-hearing brief. In that appeal, the Board considered the
termination for default of a contract for production of a coal crushing machine to be
built in accordance with a combination of design and performance specifications
provided with the government’s invitation for bids (IFB). Evidence there before the
Board established that (1) the specification in the IFB did not include a drawing,
prepared by the developer of the specifications, that depicted the arrangement and
assembly of the machine components; (2) the dimensions of components were based
on brand name proprietary items that were not identified in the specifications; and (3)
in one instance the wrong proprietary item was mistakenly used to create component
dimensions. Jd. at 153,507-08. The Board was also presented with standard industry
formulae evidence demonstrating that a machine manufactured in strict compliance
with the design specifications contained in the IFB would not have met the
performance requirements specified in those specifications. /d. Based upon this body
of evidence, the Board found that the specifications in that appeal were defective. Id.
at 153,517.

The Board also notes that unlike the present appeal, where PSI maintains that it
complied with the design specifications, the contractor in ABS did not attempt to
produce a machine that complied with the design specifications in the contract at issue
in the appeal. Rather, having determined that the design specifications conflicted with
the performance requirements, ABS developed its own design to meet the performance
requirements. Id. at 153,500. Consequently, ABS does not articulate the burden of
proof before the Board in the present appeal, because the facts of that appeal were such
that the contractor never attempted to prove that it had complied with the
government’s design specifications. The Board in ABS made its determination based

33 The only approved production process in the record are the procedures for the
rework of Lot 3-3. The procedures are dated 18 January 2010. There is no
indication of how these procedures relate to those utilized by PSI during the
production of any other lot during contract performance. (Finding 128)

3% Mr. Hirst testified that he remembered Lot 4-3 passing the relative movement test
(finding 166 n.27). Appellant adduced no testimony concerning Lot 4-2
(finding 154 n.24).
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upon evidence about the preparation of the specifications and conflicts between the
performance requirements and design specifications, which were apparent from the
government-provided specifications.

In the present appeal, where the contractor alleges that it complied with the
contract’s specification, the contractor bears the burden of proving its compliance with
the contract’s specifications. PSI did not meet this burden. PSI’s assertion that the
contract’s TDP was defective is not supported by the weight of the evidence.
Appellant presents no evidence that it substantially complied with the contract’s plans
and specifications during Interfix 4. To the contrary, the record includes evidence of
problems with PSI’s crimping process at least during the production of Lot 4-3; PSI
identified the crimping process as the cause of the misaligned alignment pins found in
Lot 4-3 (finding 167). The contractor’s opinions that the sealing disk specifications
caused long smoke display times or leakers is unsupported by any detailed or credible
analysis demonstrating a sound technical basis for the opinion. Furthermore, we found
that PSI was able to successfully produce at least three lots of MK 1245 capable of
passing the contract’s inspection requirements without need for deviation (findings 40,
45, 49). Accordingly, we find that appellant has failed to prove that the contract’s
specifications were defective. PSI has failed to demonstrate that its default is
excusable on the basis of a defective TDP.

D. Appellant’s Allegations that the Decision to Terminate was Arbitrary and
Capricious

PSI contends there are multiple reasons why CO Pierce’s decision to terminate
the contract for default was arbitrary and capricious. It argues that Lot 4-2 was not
properly assessed. Appellant also alleges that the CO failed to exercise independent
judgment and that the CO failed to consider the appropriate factors in making his
determination.

“The default article of [a] contract does not require the Government to
terminate on a finding of default, but merely gives the procuring agency the discretion
to do so, and that discretion must be reasonably exercised.” Darwin Construction Co.
v. United States, 811 F.2d 593, 596 (Fed. Cir. 1987). “[A] termination for default will
be set aside if it is arbitrary or capricious, or constitutes an abuse of the contracting
officer’s discretion.” McDonnell Douglas Corp. v. United States, 182 F.3d 1319, 1326
(Fed. Cir. 1999) (holding that the government may not use default as a pretext for
terminating a contract for reasons unretated to contract performance). Furthermore,
the decision to terminate must be based on the CO’s independent judgment. Fraya,
S.E., ASBCA No. 52222, 062-2 BCA 9 31,975 at 157,951. In reaching a decision as to
the propriety of the termination for default, we consider “the totality of the
circumstances existing at the time of the termination.” 4EON Group, 14-1 BCA
935,692 at 174,752.
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1. Allegations that the Decision to Terminate for Default was Based on
Factual Inaccuracies Congcerning Testing Results

We begin by examining appellant’s allegations that the government
inappropriately tightened its acceptance requirements for Lots 4-2 and 4-3 and that the
misassessment of the lots caused the bases for the default determination to be
materially inaccurate (app. br. at 79).

(a) Alleged that Long Smoke Display Times were Considered
a Quality Issue Only during Interfix 4

PSI alleges that the government changed its position on long smoke display times,
making them a quality issue for the first time during Interfix 4 and that prior to Interfix 4,
“Jong smoke display times were not undesirable” (app. br. at 79). While there is disputed
testimony about whether the government preferred longer smoke display times (see
finding 44), there is no evidence to support appellant’s claim that long smoke display
times became a quality concern only during Interfix 4. Under the terms of the contract,
smoke display times are classified as a Major characteristic and acceptable display times
are prescribed (finding 17). Throughout contract performance, signals displaying long
smoke display times were reported as failures/nonconformances. In accordance with the
acceptance criteria in Table I of Specification 13697N, lots that exhibited too many long
smoke display times during their respective FAT or LAT were rejected by the
government. These lots were only accepted once a request for deviation was submitted
and approved. (Findings 24, 39, 41, 46, 48, 134, 146, 157, 165)

While the government may have repeatedly chosen to accept lots with long smoke
display times on deviation, there is no evidence that this was not treated as a quality
issue. As late as July 2011, PSI was attempting to correct the long smoke display times
(findings 138-39). This attempt to address long smoke display times occurred prior to the
government’s first determination to disapprove a deviation for a lot with long smoke
display times (see findings 138, 176). Throughout all interfixes, the government treated
long smoke display times as a quality issue and treated failure to conform to smoke
display time specifications as a basis for rejection of a lot.

The primary difference with respect to Lot 4-2 and Lot 4-3 was that the
government opted not to approve PSI’s requests for deviation (finding 176). PSI
alleges that the CO’s failure to consider PSI’s requests for deviation prior to making
his default determination renders the CO’s decision to terminate arbitrary and
capricious (app. br. at 81). The CO was not required to consider the request for
deviation prior to making his termination decision. See Kurz-Kasch, Inc., ASBCA
No. 32486, 88-3 BCA 421,053 at 106,334 (“The Government is not obligated to wait
and see if the deviation should be allowed before terminating a tardy contractor for
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default.”’). However, in this instance, the CO’s final decision that terminated the
contract for default details the CO’s consideration of PSI’s requests for deviation and
lists the CO’s reasons for determining that Lots 4-2 and 4-3 would not be accepted on
deviation (finding 176). His decision stated that the basis for denial of the deviation
was that unlike Lot 4-1, which failed only the low temperature function test, Lots 4-2
and 4-3 failed multiple tests (see findings 146, 155-59, 163-65, 176). “The decision to
grant or deny a deviation is within the sound discretion of the CO.” M A. Mortenson
Co., ASBCA No. 53062 es al., 01-2 BCA 931,573 at 155,908 (citing Kurz-Kasch,
88-3 BCA ¥ 21,053). There is no evidence that the CO abused his discretion when he
decided not to grant a deviation due to the lots’ multiple test failures.

(b) Alleged that the Government Changed the Acceptance
Criteria

PSI also alleges that the government changed the testing acceptance criteria for
Interfix 4, specifically that the government changed the requirements for the maximum
smoke display times (app. br. at 68-69). During Interfix 1, the parties bilaterally
modified the contract to incorporate the approval of RFD 13 requesting “a [d]eviation
from the requirement maximum of 19 seconds to a maximum of 25 seconds for the
smoke burn” on the contract (finding 42). We found that during Interfixes 1, 2 and 3, the
parties treated this modification as having raised the maximum smoke display times for
all function tests to 25 seconds (finding 43). However, during Interfix 4, the new CO
interpreted RFD 13 to pertain to only the sealing function test (findings 147-48). This
changed the government’s working interpretation of RFD 13.37 During Interfix 4 testing,
QARs required test failures to be determined according to the requirements originally
established in Specification 13697N, with the exception that the maximum smoke display
time for the sealing function test was adjusted to 25 seconds (findings 17, 148).

This change in interpretation resulted in more MK 124 samples being recorded as
failures during the testing of Lot 4-2 and 4-3 (findings 148, 158-59, 165). For instance,
during testing of Lot 4-2 four signals were recorded as displaying long smoke display
times during the 5-foot drop function test. The display times were 21.53 seconds, 23.19
seconds, 27.50 seconds and 21.15 seconds. (Finding 159) The maximum smoke display
time according to Specification 13697N for the 5-foot drop function test is 19 seconds
(finding 17). Accordingly, when the QARs utilized the table in Specification 13697N, all
four signals were marked as long display times. However, under the parties’ original
working interpretation of RFD 13, only the signal with a display time of 27.50 seconds
would have been recorded as a failure (see findings 43, 148, 159). The 5-foot drop
function test has an acceptance criteria of accept on 1, reject on 2 (finding 24). If the
parties had continued with their earlier interpretation, Lot 4-2 would have passed the
5-foot drop function test.

37 We make no determination as to the proper interpretation of RFD 13.
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Under the government’s changed interpretation of RFD 13, Lot 4-2 failed five tests
during the LAT (findings 155-59). Under the parties’ earlier interpretation of RFD 13,
Lot 4-2 would have failed only three tests. One signal failed the sealing test; the
acceptance criteria is accept on 0, reject on 1 (findings 24, 155). One signal failed the TV
sealing test, the acceptance criteria is accept on 0, reject on 1 (findings 24, 156).
Additionally, 19 signals had smoke display times longer than 25 seconds during low
temperature function testing; all are failures under either interpretation of RFD 13
(findings 148, 157). The acceptance criterion is accept on 2, reject on 3 (finding 24). PSI
further alleges that neither sealing test failure was due to leakers and, therefore, should not
have been treated as test failures and a basis for rejection of Lot 4-2 by the government
(app. reply br. at 6-7). Even if PSI were correct in this argument, the low temperature
function test failure, on its own, creates sufficient grounds for rejection of Lot 4-2.

(¢} Alleged that the Government Should Not Have Relied on
the Sealing Test Failures as a Basis for Rejection of
Lot4-2

Appellant argues that neither of the sealing test failures in Lot 4-2 were caused by
defective signals and, therefore, should not have been relied upon by the government as
bases for rejection of the lot (see app. reply br. at 6-7). The Board determines that there
was no error in the government’s treatment of these tests as failures.

PSI first argues that signal number 40 should not have been classified as a
leaker because while “the unit exhibited signs of leaking during the initial seal
test[,)...the same unit showed no signs of leaking in multiple subsequent seal tests”
(app. reply br. at 6). We found that signal number 40 failed the sealing test
(finding 155). We also found that PSI chose to then subject signal number 40 to the
5-foot drop test and a subsequent second sealing test after the 5-foot drop
preconditioning. Mr. Hirst, an employee of PSI, described this test as an informational
test. Signal number 40 passed this second sealing test. (Finding 155) There is no
evidence of signal number 40 undergoing any other sealing tests besides the initial
required sealing test and this second “informational” sealing test. The term
“informational test” was also never defined or sufficiently explained to the Board.

Appellant’s argument amounts to contending that the first test failure should be
excused because another test was passed. Under the testing plan in the contract,
samples designated for the 5-foot drop test are required to pass two sealing tests, one
prior to the S-foot drop test and one afterwards. The acceptance criteria for both
sealing tests is accept on 0, reject on 1. (Finding 24) This means that a single failure
of either test is a sufficient basis for rejection of the lot. Even if we assume arguendo
that the second sealing test was a required test, there is nothing to suggest that a signal
passing one sealing test forgives the signal failing a separate, required sealing test.
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Rather, Specification 13697N requires that signals designated for the 5-foot drop test
pass both sealing tests.

PSI also argues that signal number 109 should not have been classified as a leaker
because the unit’s leaking was due to the contractor’s faulty testing technique rather than
a manufacturing defect (app. reply br. at 6-7). We found that testing for Lot 4-2 was
performed at PSI’s facilities and that tests at PSI’s facilities were performed by contractor
personnel (findings 30, 154). Mr. Hirst testified that PSI made an error and failed to
resecure end caps on signal number 109°s canister, as required by Specification 13697N,
before the signal was put through the TV test, allowing the sealing disk to tear during the
TV test (findings 19, 156). After the TV test, PSI performed the sealing test on signal
number 109 in accordance with Specification 13697N (findings 24, 156). The contractor
admits that the testing error was caused by its own personnel’s failure to follow contract
required test procedures, and there is no evidence that failure to follow procedures was
due to government action (see findings 19, 156). PSI furnishes no legal authority, and we
are aware of none, to support appellant’s position that the government must disregard
failure of a test required by the contract because the contractor failed to conduct the test
in accordance with contractually required procedures.

The classification of signal number 40 and signal number 109 as leakers was
appropriate under the contract’s testing requirements, and there is no error in the
government’s reliance on these test failures as alternative bases for rejection of Lot 4-2.

(d) Effect of the Proven Factual Inaccuracies Underlying the
Termination Decision

While we agree that there was a change to the acceptance criteria for Interfix 4,
there are other valid grounds that justify the government’s rejection of both Lot 4-2
and Lot 4-3 that are consistent with the parties’ earlier interpretation of RFD 13. For
Lot 4-2, there were three test failures. First, the lot failed the sealing test (finding
155). Second, the lot failed the TV sealing test (finding 156). Finally, the lot failed
the low temperature function test due to 19 signals that had smoke display times longer
than 25 seconds; 25 seconds was the maximum smoke display time for low
temperature function tests throughout contract performance, irrespective of RFD 13°s
interpretation (findings 46 n.10, 157). Each of these failures creates sufficient grounds
for rejection of Lot 4-2 even if the maximum smoke display time stated in RFD 13 is
applied to all function tests (see finding 24).

There were also three bases for rejection of Lot 4-3. First, an alignment pin
was found not in the alignment pinhole; this was a critical defect (findings 28, 163).
Next, the lot failed the sealing test (finding 164). Finally, the lot failed the low
temperature function test due to 10 signals that had smoke display times of greater
than 25 seconds (finding 165). Each failure on its own creates sufficient grounds for
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rejection of Lot 4-3. The Board agrees that the government changed the acceptance
criteria during Interfix 4 with respect to RFD 13. However, when the testing results
are analyzed under the methodology from RFD 13 used during Interfixes 1, 2, and 3,
there are additiona] bases for the government to reject the lots. Since there were
additional contractual bases for the rejection of the lots, the alleged errors in recording
other failures in the lots are not material.

2. Alleged Contracting Officer Failure to Exercise Independent Judgment

We next consider appellant’s argument that the termination for default should
be converted to a termination for convenience because the CO allegedly failed to
exercise his independent judgment in deciding to terminate the contract (app. br. at
78). Appellant’s assertion that the 13 July 2011 email from a PQM demonstrates that
CO Pierce failed to exercise his independent judgment in deciding to terminate the
contract for default is unpersuasive (see finding 141). Appellant characterizes this
email as a set of instructions from the IPT to the CO directing the CO to terminate the
contract and directing what steps the CO should take to do so (app. br. at 78-79).

We take issue with this characterization for a number of reasons. First, the
email that appelliant relies upon was not from the IPT and was not addressed to the
CO. Instead, it is an email from a PQM to his boss, advising whether she needs to
attend an upcoming IPT meeting. The CO is only copied on the email. (Finding 141)
Second, while the email does recommend terminating the contract, we fail to see any
directive to the CO to do so. The email appears to discuss how testing will proceed
should the contract not immediately be terminated and the ability of testing to properly
screen the lots from a quality assurance standpoint (see finding 141). We fail to see
any evidence that the email was intended to provide a set of instructions to the CO or
that upon being copied on the email, the CO abdicated all independent decision
making in the administration of this contract. At the same time, the record does
provide evidence that CO Pierce exercised his independent judgment in deciding to
terminate the contract for default. We found that the armed services disagreed about
whether the contract should be terminated for default, and the CO testified that he used
his independent judgment in deciding to terminate the contract for default over the
Navy’s objections (findings 174-75). The fact that the CO terminated the contract for
default over the objections of one of the contract’s customers (see finding 1), in
conjunction with CO Pierce’s testimony, is convincing evidence that CO Peirce
exercised his independent judgment in determining to terminate the contract for
default.

3. Alleged CO Failure to Consider FAR 49.402(f) Factors

Finally, we consider appellant argument that the CO’s decision to terminate the
contract for default was arbitrary and capricious because the CO failed to consider the
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factors outlined in FAR 49.402-3(f) (app. br. at 82-83). FAR 49.402-3(f) requires a
contracting officer to consider various factors “in determining whether to terminate a
contract for default.” However, the factors “are not a prerequisite to a valid
termination,” and “the regulation does not confer rights on a defaulting contractor.”
DCX, 79 F.3d at 135. PSI alleges that the CO’s decision in the instant appeal is
arbitrary and capricious because certain factors weighed against terminating the
contract for default, such as the availability of the item elsewhere, the urgency of the
need for the product, and the effect of the termination upon the contractor (app. br. at
83-84).

Appellant points to no case law which suggests that all factors must weigh in
favor of termination in order for a decision to terminate for default to be considered
reasonable, and furnishes no evidence of the legal relevancy of those to the CO’s
determination here. It is only required that before exercising his/her discretion to
terminate under the Default clause, the CO should consider all relevant factors.
Kostmayer Construction, LLC, ASBCA No. 55053, 08-2 BCA ¥ 33,869 at 167,655,
see also Walsky Construction Co., ASBCA No. 41541, 94-2 BCA ¥} 26,698 at 132,786
(quoting Jamco Constructors, Inc., VABCA Nos. 3271, 3516T, 94-1 BCA § 26,405)
(stating that it is expected that a CO will face contradictory information in reaching a
decision to terminate for default).

4. Totality of the Circumstances at the Time of the CO’s Decision to

Terminate for Default

Taking into consideration appellant’s particular arguments, the Board examines
the totality of the circumstances existing at the time of the termination in reaching a
decision on the propriety of the termination for default. The contract called for rejection
of a lot upon the failure of a single test prescribed by Specification 13697N (finding 24).
Throughout contract performance, the contractor continuously failed to produce
acceptable lots (findings 39, 41, 46-48, 52-53, 62, 71, 76, 81, 146, 160, 163). Each
failure to produce an acceptable lot placed the contractor in default status pursuant to the
terms of the contract (see findings 6, 8).

Yet, the government repeatedly tried to work with PSI and allowed the contractor
time to resolve the problems it encountered during production of the MK 124 (see
findings 38, 42, 47, 57-58, 73, 78-79, 84-85, 106, 111). Ultimately, the contractor could
not produce as required, and by Interfix 4 its problems had increased. Among the
circumstances before the CO at the time of the termination were: (1) PSI’s most recent
lots had shown multiple failures and the longest smoke display times to date38
(findings 41, 46, 48, 155-57, 163-65); (2) multiple services supported the decision

3% The longest smoke display time for Lot 4-2 was 41.48 seconds (finding 157). Prior to
Lot 4-2, the longest smoke display time recorded was 33.2 seconds (finding 46).
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terminate (finding 175); and (3) PSI’s response to the show cause notice failed to
address the CO’s concerns about PSI’s failure to meet the current delivery schedule and
instead focused on the problems with the 363L disk used during Interfix 3, prior to the
establishment of the delivery schedule in effect at the time of the termination

(findings 144-45, 169, 171). In light of these considerations, the CO’s decision was
neither arbitrary nor capricious but based upon PSI’s failure to meet specification
requirements.

E. Bad Faith

Appellant further argues that “not only were the Government’s actions both
arbitrary and capricious..., they reach the heightened level required for a bad faith
determination™ (app. br. at 65). PSI alleges that there was a specific intent to injure
PSI and describes the bad faith administration and termination of the contract as a
breach of the contract. The contractor points to action taken by the QARs and the CO
as evidence of the government’s bad faith. (App. br. at 66-75) The government
asserts that the Board lacks jurisdiction over appellant’s bad faith allegation because it
constitutes a new claim that was not presented to a CO prior to the filing of these
appeals (gov’t reply br. at 26-27). We address the Board’s jurisdiction first.

1. The Board’s Jurisdiction over Appellant’s Allegation of Bad Faith

The Board’s jurisdiction is derived from the CDA. Accordingly, the scope of our
jurisdiction is determined by the claims before us on appeal. American General Trading
& Contracting, WLL, ASBCA No. 56758, 12-1 BCA 7 34,905 at 171,639. “The Board
lacks jurisdiction over claims raised for the first time on appeal.” U.S. Coating
Specialties, 15-1 BCA ¥ 35,957 at 175,706 (citing Optimum Services, Inc., ASBCA
No. 57575, 13 BCA 4 35,412 at 173,726). However, the “assertion of a new legal theory
of recovery, when based upon the same operative facts as the original claim, does not
constitute a new claim.” Dawkins General Contractors & Supply, Inc., ASBCA
No. 48535, 03-2 BCA 132,305 at 159,844 (citing Trepte Construction Co., ASBCA
No. 38555, 90-1 BCA 422,595 at 113,385-86). “If the Board “will have to review the
same or related evidence to make its decision, then only one claim exists.”” Lael Al
Sahab & Co., ASBCA Nos. 58344, 59009, 15-1 BCA § 35,809 at 175,130 (quoting
Placeway Construction Corp. v. United States, 920 F.2d 903, 907 (Fed. Cir. 1990)).

There are multiple claims, including the contractor’s affirmative claims, before
the Board in these consolidated appeals. For the bad faith allegation, appellant asks that
we examine the change in the inspection criteria during Interfix 4, the QAR’s issuance
of CARSs during Interfix 4, the allegation of fraud by government personnel relating to a
separate contract, PSI’s discussions with the CO about the possibility of termination for
convenience, and an email between government personnel from August 2011 (app. br. at
68-75). Many of these facts are already before the Board in relation to appeliant’s
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arguments that the CO’s decision to terminate was arbitrary and capricious. Treating
appellant’s bad faith allegation as an affirmative claim®® and assuming arguendo that
this concerns the same operative facts as the claims underlying ASBCA Nos. 58335 and
59103, appellant’s bad faith claim still fails for lack of proof.

2. Merits of Appellant’s Bad Faith Claim

“Government officials are presumed to act in good faith in discharging their
contracting duties. The presumption can be overcome only by clear and convincing
evidence of a specific intent on their part to injure the contractor.” R.L. Bates General
Contractor Paving & Associates, Inc., ASBCA No. 53641, 10-1 BCA 934,328 at
169,542 (citing Am-Pro Protective Agency, Inc. v. United States, 281 F.3d 1234, 1240
(Fed. Cir. 2002)); see Plum Run, Inc., ASBCA No. 46091 er al., 97-2 BCA 429,193 at
145,230 (“The burden of proving bad faith by the Government is a very onerous
one.”). “The Court of Appeals for the Federal Circuit has defined clear and
convincing evidence as ‘evidence which produces in the mind of the trier of fact an
abiding conviction that the truth of a factual contention is highly probable.”” IMS
Engineers-Architects, P.C., ASBCA No. 53471, 07-1 BCA 4 33,467 at 165,917 (citing
Am-Pro Protective Agency, 281 F.3d at 1239-40).

Appellant has failed to present sufficient credible evidence to meet this heavy
burden. There is no specific evidence that the change in the maximum smoke display
time acceptance criteria during Interfix 4, which resulted from the government
changing its interpretation of RFD 13, arose from an intent injure PSI. As already
discussed above, the Board agrees that there was a change to the maximum smoke
display time acceptance criteria. The Board also found that this change resulted in
more MK 124 samples being recorded as test failures during the LATs for Lots 4-2
and 4-3 (findings 148, 156, 158-59). The change in interpretation of RFD 13 was
instigated by the CO who was newly assigned to administer the contract; he was the
first to indicate that PSI was to report failures in accordance with Table I of
Specification 13697N for all preconditioning environments except for sealing
(findings 105, 147-48). There is no evidence to suggest that CO Pierce’s interpretation
was the result of anything more than unfamiliarity with past performance and a
differing interpretation of the RFD. Furthermore, the change in interpretation was
ultimately immaterial. The decision to reject the lots for more than one test failure is
still grounded in factual bases even when the controversial test failures for the length
of smoke display times are removed from the test data (see findings 155-57, 163-65).

3% The government’s argument that appellant’s bad faith allegations are not based upon
the same operative facts as other claims before the Board presents a complication
as to whether to treat the allegations as an affirmative claim or an affirmative
defense. Since there appears to be an overlap, we treat this as a claim.
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Similarly, we have already disagreed with appellant’s interpretation of the 13 July
2011 email from a PQM to his boss as evidence of a plan to terminate PSI before Interfix
4 even began (see finding 141). PSI would have the Board regard this email as evidence
of a plan, made prior to the production of MK 124s during Interfix 4, amongst the IPT
and the CO to terminate PSI for default. The Board, however, has already discussed that
the email appears to be the recommendation of a single individual to terminate the
contract for default. There is no evidence that the IPT at large or the CO concurred in
this opinion. The email is not, as appellant contends, credible evidence of a government
plan to induce PSI to produce MK 124s while harboring an intent to terminate the
contract for default, regardless of how PSI performed during Interfix 4. Furthermore, the
Board has already determined that during Interfix 4 P8I, in actuality, failed to meet
multiple specifications requirements of the contract.

The contractor also alleges that CO Pierce’s actions in August of 2011, when the
parties discussed the possibility of amending the delivery schedule, is evidence of bad
faith actions by the government. Appellant alleges that the parties had an agreement to
terminate any shortfall units for convenience and that CO Pierce led PSI to believe that
he had accepted PSI’s proposed revised delivery schedules, dated 19 August 2011 and
29 August 2011. (App. br. at 71-72, 74) The Board has already determined that there is
no evidence of an agreement between the parties to revise the delivery schedule. We
found that in response to the contractor’s proposal, dated 19 August 2011, to revise the
delivery schedule, the CO opened a discussion about the possibility of amending the
schedule subject to many conditions. At that time, CO Pierce stated that any amendment
to the schedule would be memorialized by a modification to the contract, and proposed
terminating for convenience at no cost to the government the option for 2,150 signals.
(Findings 150-51) PSI responded on 29 August 2011 by providing a second proposed
delivery schedule and proposing 5,015 signals be terminated from the contract for
convenience (finding 152).

The Board already found that these discussions alone were not sufficient evidence
of an agreement to amend the delivery schedule. We also find no evidence of an
agreement to terminate for convenience any shortfall of signals by PSI. CO Pierce made
an offer to terminate for convenience at no cost to the government the production of
2,150 signals (finding 151). PSI did not accept but rather countered by proposing that
5,015 signals be terminated for convenience (finding 152). There is no evidence that the
government accepted PSI counteroffer or entered into an agreement to terminate for
convenience at no cost to the government any shortfall in PSI production.

The Board also notes that PSI specifically rejected, in March of 2011, an offer
from the government to remove Air Force quantities not invoiced by 9 September 2011
from the contract at no cost to the government (findings 119-20). As a resuit of PSI’s
actions, the parties never entered into an agreement to either modify the delivery
schedule or to terminate the contract for convenience. On two occasions the government
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made an offer to terminate for convenience at no cost to the government portions of the
contract, and, in August 2011, the government offered to amend the schedule subject to
conditions. PSI never accepted these offers. We find no evidence of bad faith in the
government’s attempts to work with the contractor to execute such agreements.

Furthermore, while PSI provided some admissible testimony with respect to the
problems between the QARSs and PSI on other contracts, insufficient proof was offered to
show by clear and convincing evidence that there was a specific intent to injure PSI on
this contract (see findings 30-34). Appellant established through testimony that one or
more QARs made fraud allegations against PSI. However, the Board found that none of
the allegations related to the contract at issue in this appeal. (Finding 31) Furthermore,
there is evidence that one QAR involved in the allegedly problematic contracts was
involved in this contract, but evidence of his actions on this contract fell short of a
specific intent to injure (finding 33). There is no evidence that the CARs were issued for
other than contract performance reasons; all appear to relate to failures of Major or
Critical performance requirements under the contract (findings 82, 94, 134, 136, 167).

Having reviewed the evidence of the actions of the CO and the QAR, we find
that PSI has failed to meet the burden of demonstrating by clear and convincing
evidence that the government proceeded with the administration and termination of the
contract with a specific intent to injure PSI.

II. ASBCA Nos. 58335, 59103

A. The Claims

Following the rejection of Lot 3-3 due to a critical defect, the parties entered into an
agreement to allow PSI to rework the lot and resubmiit it for testing (findings 81-82, 84-85,
87). The reworked lot was submitted as Lot 3-3A (finding 91). The lot was rejected
because of two nonconformances found during the LAT. First, the lot failed the sealing
test. Second, the government determined that a flare igniter assembly came off during
functioning, the same nonconformance found during testing of Lot 3-3. (Finding 94)

Appellant filed two affirmative claims asserting that the government improperly
rejected Lot 3-3A and that, as a result, PSI is entitled to all costs and damages relating to
the wrongful rejection of the lot (findings 179, 182). Appellant first submitted a claim
on 10 January 2012; this claim did not specifically address the leaker observed during
the sealing test (finding 179). After the CO issued a COFD denying the claim and PSI’s
appeal from the COFD was docketed as ASBCA No. 58335, government counsel raised
questions about the sufficiency of the claim due to PSI’s failure to address the leaker
as a cause for rejection of the lot (finding 182). In response, PSI filed an
amended/supplemental claim on 20 September 2013 to specifically address the sealing
test failure while maintaining that the original claim was sufficient (findings 182-83).
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Both claims seek the same amount of $802,589 for the allegedly improper rejection of
Lot 3-3A, and both claims were properly certified (findings 179, 182). The government
argues that ASBCA No. 58335 should be dismissed for failure to state a claim upon
which relief can be granted because the claim underlying the appeal did not address the
leaker as a valid alternative basis for rejection of Lot 3-3A (gov’t br. at 65). The Board,
however, need not determine whether ASBCA No. 58335 states a claim concerning the
government’s rejection of Lot 3-3A upon which relief may be granted at this time.
Appellant’s 20 September 2013 amended/supplemental claim does specifically address
why the leaker was not a valid basis for rejection of Lot 3-3A and is consolidated with
ASBCA No. 58335 (findings 183-85).

B. The Parties’ Contentions

The contractor asserts that the rejection of Lot 3-3A was improper on two
bases. Appellant asserts that the rejection of Lot 3-3A was improper because the
government’s specifications were defective (app. br. at 99-100). Appellant also asserts
that the rejection of Lot 3-3A was improper because the government erroneously
changed the acceptance criteria under the contract for Lot 3-3A, which resulted in the
lot’s failure (id. at 102). PSI’s allegations about the alleged changed acceptance
criteria concern the government’s treatment of both the separation defect and the
leaker, the two alternative bases for the government’s rejection of the lot. Appellant
alleges that although “the separation experienced in Lot 003-003 A was the exact same
type of separation occurring throughout Interfix 2 and during Lot 003-002, all of
which the Government previously accepted without waiver,” the government changed
the acceptance criteria in relation to trigger assembly separations prior to testing of
Lot 3-3A (id. at 102-03). The contractor further alleges that “prior to Lot 003-003 A,
the parties had a joint understanding that the Government would allow PSI to rescreen
lots in which a leaking unit was discovered” (app. reply br. at 14).

The government asserts that appellant’s affirmative claims are barred by accord and
satisfaction and, alternatively, because appellant released the claims (gov’t br. at 61-64).
Appellant contends that the government waived these defenses by failing to timely raise
them and asserts that the government should have raised its defenses in response to PSI’s
claims (app. reply br. at 19, 23). However, Board Rule 6(b) states that the government’s
answer to the complaint “shall admit or deny the allegations of the complaint and shall set
forth simple, concise, and direct statements of the Government’s defenses to each claim
asserted by the appellant, including any affirmative defenses.” The government filed two
separate answers relating to appellant’s affirmative claims, one for ASBCA No. 58335 and
one in ASBCA No. 59103. In both answers, the government raised the affirmative
defenses of accord and satisfaction and release (ASBCA No. 58335, answer Y 132-54;
ASBCA No. 59103, answer Y 141-62). The government’s assertion of its affirmative
defenses was in accordance with the Board’s rules and timely. We will consider the
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government’s contention that Modification PO0021 bars appellant’s affirmative claims by
accord and satisfaction and release (see finding 59).

C. Accord and Satisfaction and Release

Accord and satisfaction and release are separate affirmative defenses. Holland
v. United States, 621 F.3d 1366, 1377 (Fed. Cir. 2010). An accord and satisfaction
occurs “when some performance different from that which was claimed as due is
rendered and such substituted performance is accepted by the claimant as full
satisfaction of his claim.” Bell BCI Co. v. United States, 570 F.3d 1337, 1340-41 (Fed.
Cir. 2009) (quoting Community Heating & Plumbing Co. v. Kelso, 987 F.2d 1575,
1581 (Fed. Cir. 1993)). The Board explained:

The accord is “an agreement by one party to give or
perform and by the other party to accept, in settlement or
satisfaction of any existing or matured claim, something
other than that which is claimed to be due.” The
satisfaction is “the execution or performance of the
agreement, or the actual giving and taking of some agreed
thing.”

Edward H. Foran, ASBCA No. 51596 et al., 01-1 BCA ¥ 31,323 at 154,721 (citing
Chesapeake & Potomac Telephone Co. of Virginia v. United States, 654 F.2d 711,716
(Ct. Cl. 1981)). “To prove accord and satisfaction, the government must show

‘(1) proper subject; (2) competent parties; (3) a meeting of the minds of the parties;
and (4) consideration.”” Bell BCI, 570 F.3d at 1341 (quoting O ’Connor v. United
States, 308 F.3d 1233, 1240 (Fed. Cir. 2002)).

In comparison, “[a] release is a contract whereby a party abandons a claim or
relinquishes a right that could be asserted against another.” Holland, 621 F.3d at 1377
(quoting Koules v. Euro-American Arbitrage, Inc., 689 N.E.2d 411, 414 (1ll. App. Ct.
1998)). As a release is contractual in nature, it must be interpreted in the same manner
as any other contract term or provision. Korte-Fusco Joint Venture, ASBCA
No. 59767, 15-1 BCA ¥ 36,158 at 176,455 (citing Bell BCI, 570 F.3d at 1341). “The
inquiry regarding releases should focus on the intent of the parties at the time the
release is executed, and this intent should be sought from the whole and every part of
the instrument.” Optex Systems, Inc., ASBCA No. 58220, 14-1 BCA ¥ 35,801 at
175,097 (quoting Futuronics Corp., ASBCA No. 29324, 85-2 BCA 7 18,137 at
91,045). We first examine the plain language of the release. Bell BCI, 570 F.3d at
1341. If the provisions of the release “are clear and unambiguous, they must be given
their plain and ordinary meaning.” Id. (quoting Alaska Lumber & Pulp Co. v.
Madigan, 2 F¥.3d 389, 392 (Fed. Cir. 1993)). “Only in the event of an ambiguity may
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we examine extrinsic or parol evidence.” Id. (citing McAbee Construction Inc. v.
United States, 97 F.3d 1431, 1434 (Fed. Cir. 1996)).

1. Accord and Satisfaction Discussion

Modification P0O0021 cannot serve as an accord and satisfaction of appellant’s
affirmative claims because there is no evidence that appellant knew of its potential
improper rejection claims at the time the parties executed the modification or agreed to
accept the government’s actions pursuant to Modification P00021 terms in satisfaction
of that claim. The doctrine of accord and satisfaction serves to bar claims where a
party has already accepted some alternative performance as a remedy for that claim.
Accord and satisfaction can only be effected where there is an agreement between the
parties, and that agreement must involve a meeting of the minds between the parties
about the claim or claims being satisfied by the proffered substituted performance.
Modification PO0021 was bilaterally executed by the parties in January 2008
(finding 59). The executed modification changed the terms of the contract to permit
PSI to use a thicker sealing disk (findings 57, 59). The government argues that
allowing PSI to utilize a different sealing disk was the substituted performance offered
to satisfy the contractor’s claims {gov’t br. at 62-63). However, appellant’s
affirmative claims concern the rejection of Lot 3-3A in March 2010, more than two
years after the government agreed to change the contract terms (findings 59, 94).

Performing in accordance with the changed contract terms did not create a
substituted performance that satisfied appellant’s claims. At the time the parties
executed Modification P00021, PSI did not assert that it was due $802,589 from the
government for the alleged improper rejection of Lot 3-3A (see finding 59).

The Board finds there is no basis to establish that the parties agreed, at the time
of execution of the modification, that the appellant was accepting the government’s
agreement to change the sealing disk specifications of the contract as satisfaction of
the contractor’s assertion of a right to costs associated with an allegedly improperly
rejected lot. Since the Board finds no evidence that the parties reached a meeting of
the minds that the change to the sealing disk specifications was intended to satisfy
future improper rejection claims, Modification PO0021 cannot serve as a bar to
appellant’s claims based upon accord and satisfaction.

2. Release Discussion

However, the language of Modification PO0021 is clear and unambiguous on its
face, and qualifies as a release of all claims attributable to the change in thickness of
the sealing disk. The modification provides that the change to the sealing disk*® will

% The modification refers to the sealing disk as foil tape (finding 59).
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be at no cost to the government (finding 59). Furthermore, the modification
specifically attaches the 26 November 2007 letter signed by Mr. Trotter, PSI's
engineer manager. The attached signed letter states, “Signature waives any and all
claims for equitable adjustment attributed to such facts and circumstances resulting
from the changes.” (Findings 58-59) Both the letter and the reference to the letter in
the description section of Meodification PO0021 refer to RFD 17, indicating that the
waiver language is intended to apply to the change made by RFD 17 (see id.). The
modification also encloses a copy of RFD 17 describing the deviation as a change to
the average material thickness to the sealing disk (findings 57, 59). Based upon the
unambiguous language of the release, PSI released any affirmative claim attributable
to the change in the thickness of the sealing disk when it signed the 26 November 2007
letter and bilaterally executed Modification PO0021 incorporating the change and the
letter into the contract.

The release, however, only bars PSI’s claim to the extent its claim is attributable to
the variation in the thickness of the sealing disk. One of appellant’s alternative legal
theories for its claim states that “PSI is entitled to all costs incurred as a result of the
Government’s defective specifications” (app. br. at 100). In its brief, appellant asserts that
the 3631 disk was flawed and, specifically, that due to its thickness, the 363L disk caused
trigger assembly separations during function and post function (id. at 100-01). The 363L
disk was used during Interfixes 2 and 3 (findings 60, 74). PSI submitted RFD 17 for
approval after determining that the 363L disk worked well in the production of MK 124
because the 363L disk was thicker than the average material thickness provided for in the
contract’s specifications (findings 55-57). We find that this aspect of appellant’s claim is
based upon the change attributable to RFD 17 and Modification PO0021, and, therefore,
appellant is barred from asserting it by its release of any claim to equitable adjustment
attributable to the change in variable thickness. Appellant’s allegation that the TDP, as
modified by Modification P00021, was defective is barred by the doctrine of release, and
the Board will not consider it.

We will, however, still consider appelilant’s alternative theory that the government
changed the acceptance criteria for Lot 3-3A. The contractor’s 10 January 2012 claim
seeking an equitable adjustment due to the government’s alleged improper rejection of Lot
3-3A asserted that the trigger assembly separation experienced during testing of Lot 3-3A
was not a critical defect and, therefore, could not serve as the basis for rejection of the lot
(finding 179). The question of how the government treated trigger assembly separations
during the LATs over the course of the contract does not relate to the change in the
thickness of the sealing disk. The release effected by Modification PO0021 does not bar
appellant’s right to assert that the acceptance criteria changed. Similarly, appellant’s
assertion that the government should have allowed PSI to screen the entire lot for leakers
rather than reject the lot, is not attributable to the changes made by the execution of
Modification PO0021 (see finding 183).
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D. The Claim Underlying ASBCA Nos. 58335, 59103

*To receive an equitable adjustment from the Government, a contractor must
show three necessary elements — liability, causation, and resultant injury.” Servidone
Construction Corp. v. United States, 931 F.2d 860, 861 (Fed. Cir. 1991) (citing
Wunderlich Contracting Co. v. United States, 351 F.2d 956, 968 (Ct. Cl. 1965)).
Having considered appellant’s claim of improper rejection on the basis that the
government changed the acceptance criteria, we find that appellant has failed to prove
liability in that it has failed to prove that the government changed the acceptance
standards for separation defects or for leakers for Lot 3-3A.

1. Separation Defects

Appellant alleges that the trigger assembly separation witnessed during the
LAT for Lot 3-3A was the same as the separations experienced in Lots 2-1, 2-2, and
3-2 (app. br. at 102). The government, on the other hand, contends that the separation
witnessed during Lot 3-3A was different than the separations in the referenced lots
because the separation during Lot 3-3A occurred during functioning rather than after
functioning (gov’t br. at 59-60). The core of the dispute is a factual disagreement
about the timing of the separations experienced in Lots 2-1, 2-2, and 3-2. One¢ of the
contract’s function requirements is the safety function; it is marked as a critical
characteristic. The safety function requires that “{d]Juring function igniter shall not
separate from the outer container.” (Finding 17) While the government contends that
all separations in Lots 2-1, 2-2, and 3-2 occurred after functioning, appellant contends
that some separations occurred during functioning (app. br. at 102-03). The LAT
reports for Lots 2-1 and 2-2 recorded igniter assembly separations. In both instances,
the reports stated that “[i]gniter assemblies separated from the can, post function.”
(Findings 63-64) The summary LAT report for Lot 3-2 did not mention a trigger
assembly separation. However, the individual test data sheets included notations
stating that “housing fell off,” which indicates a trigger assembly separation. There is
no indication about the timing of the separation. (Finding 77)

Appellant has failed to prove that the government was aware of separations
during functioning in the LATs for Lots 2-1, 2-2 or 3-2. While one witness, an
employee of PSI, testified that he witnessed a trigger assembly separation during
function in Interfix 2, we found that there was no evidence that the government was
aware of a separation during functioning of an MK 124 during the LATs for either Lot
2-1 or Lot 2-2 (findings 66, 69). For Lot 3-2, the LAT report did not indicate the
timing of the noted separations and no testimony was offered during the hearing to
establish that the government witnessed a separation during functioning of those
signals that were marked as trigger assembly separations. Appellant has failed to
prove that prior to Lot 3-3A, the government knowingly failed to object to trigger
assembly separations like the one witnessed during Lot 3-3A.

APPX591



2. Rescreening for I eakers

Appellant also fails to prove that there was a joint understanding between the
parties or that the government was otherwise required (based upon course of dealing) to
allow PSI to rescreen Lot 3-3A for teakers. PSI contends that having ailowed PSI to
100% rescreen Lot 3-2 for leakers following a failure of the sealing test, the government
should have allowed it to similarly rescreen Lot 3-3A for leakers (app. br. at 103-04).
During the LAT for Lot 3-2, one leaker was observed during the sealing test (finding 76).
PSI notified the government that the leaker was due to a missing O-ring and requested
that it be allowed to rescreen the entire lot for leakers (finding 78). The government
agreed to the rescreen in exchange for additional units of the MK 124 (finding 79). We
found that the rescreening took approximately 80 hours, and that government witnesses
had to be present during this period of time (finding 80). This evidences an agreement to
allow PSI to rescreen Lot 3-2, but we see no indication that the parties entered into a
wider agreement that PSI would aiways be permitted to rescreen lots any time there was a
sealing test failure. The government agreed to allow PSI to rescreen Lot 3-2 in exchange
for additional MK 124s. After having done so, the government had the discretion to
determine that the benefit of additional units was not worth the time of the government
employees to witness the screening.

Furthermore, to the extent that appellant argues that based upon course of
dealing the parties had a joint understanding that the government would allow PSI to
rescreen lots in which a leaking unit was discovered, appellant has failed to meet its
burden of proof. A prior course of dealing, if established, can extinguish an otherwise
explicit contractual requirement. Comptech Corp., ASBCA No. 55526, 08-2 BCA
933,982 at 168,085. A course of dealing requires “a sequence of previous conduct
between the parties to an agreement which is fairly to be regarded as establishing a
common basis of understanding for interpreting their expressions and other conduct.”
RESTATEMENT (SECOND) OF CONTRACTS § 223(1) (1981). To establish a course of
dealing, nullifying the government’s ability to reject a lot for failing the sealing test
pursuant to the requirements of Specification 13697N and instead requiring that the
contractor be permifted to rescreen any lot failing the sealing test, based upon conduct,
appellant must show:

{A]ctual knowledge by both parties of consistent conduct by
one party in its contract dealings with the other over an

extended period of time regarding a particular contract
provision upon which the other is reasonably entitled to rely.

Comptech, 08-2 BCA € 33,982 at 168,086.
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Appellant attempts to establish a prior course of dealing by alleging that PSI was
permitted to rescreen lots for leakers throughout Interfix 1 and that PSI was permitted to
rescreen Lot 3-2 (app. reply br. at 14). There is clear evidence that the government
approved PSI’s request to rescreen Lot 3-2 for leakers, following the lot’s failure of the
sealing test, in exchange for additional units of the MK 124 (findings 78-79). With
respect to appellant’s allegations concerning Interfix 1, the Board made the following
findings about the government’s conduct during Interfix 1 with respect to leakers and the
alleged rescreening of lots by the contractor. The Board found that Lot 1-1 failed the LAT
due to leakers and was rejected. There is no evidence that the government permitted PSI
to rescreen this lot. (Finding 37) The Board found that there was insufficient evidence to
find that Lots 1-2 through 1-9 failed the sealing test (finding 51). As a result, there is no
evidence upon which to conclude that rescreening would have been necessary even if the
government may have been amenable to such a procedure. The only evidence of
rescreening during Interfix 1 concerned Lot 1-10. While we found that rescreening
occurred, we also found insufficient evidence to establish that the government approved
the contractor’s rescreening of this lot. (Finding 52)

Based upon the evidence presented to the Board, appellant has proven only two
instances of rescreening, once during Lot 1-10 and once during Lot 3-2. These two
instances are insufficient to establish consistent conduct by the government in its contract
dealings with the contractor over an extended period of time. Not only is there evidence of
only two instances of rescreening, the process preceding the two instances is markedly
different. In one instance, there is no evidence that PSI formally requested permission to
rescreen or that government witnesses were present during the rescreening (see finding 52).
In the other instance, PSI formally requested a deviation and schedules were coordinated to
ensure the screening occurred in the presence of government witnesses (see findings 78-
80). We conclude that appellant has presented insufficient evidence to establish a prior
course of dealing requiring the government to allow PSI to rescreen lots with leakers.

Appellant has failed to prove that the government changed the acceptance
criteria for Lot 3-3A.
CONCLUSION

For the reasons explained above, the appeals are denied.

Dated: 13 March 2017 Czé Q;ﬂ

REBA PAGE

Administrative Judge

Armed Services Board

of Contract Appeals
{Signatures continued)
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I concur I concur

RICHARD SHACKLEFORD
Administrative Judge Administrative Judge
Acting Chairman Vice Chairman
Armed Services Board Armed Services Board
of Contract Appeals of Contract Appeals

I certify that the foregoing is a true copy of the Opinion and Decision of the
Armed Services Board of Contract Appeals in ASBCA Nos. 57890, 58335, and 59103,
Appeals of Pyrotechnic Specialties, Inc., rendered in conformance with the Board’s
Charter.

Dated:

JEFFREY D. GARDIN
Recorder, Armed Services
Board of Contract Appeals
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Case: 19-2024 Document: 55 Page: 1 Filed: 03/23/2021

NOTE: This order is nonprecedential.

Anited States Court of Appeals
for the ffederal Circuit

PYROTECHNIC SPECIALTIES, INC.,
Appellant

V.

SECRETARY OF DEFENSE,
Appellee

2019-2024

Appeal from the Armed Services Board of Contract Ap-
peals in Nos. 57890, 58335, 59103, Administrative Judge
Mark N. Stempler, Administrative Judge Reba Page, Ad-
ministrative Judge Richard Shackleford.

ON PETITION FOR PANEL REHEARING

Before O'MALLEY, CLEVENGER, and TARANTO, Circuit
Judges.

PER CURIAM.
ORDER

Pyrotechnic Specialties, Inc. filed a petition for panel
rehearing.

Upon consideration thereof,
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Case: 19-2024 Document: 55 Page: 2 Filed: 03/23/2021

2 PYROTECHNIC SPECIALTIES, INC. v. SECRETARY OF DEFENSE

IT IS ORDERED THAT:
The petition for panel rehearing is denied.

The mandate of the court will issue on March 30, 2021.

FoORrR THE COURT

March 23, 2021 /s/ Peter R. Marksteiner
Date Peter R. Marksteiner
Clerk of Court
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AWARD/CONTRACT

1. This Contract Is A Rated Order
Under DPAS (15 CFR 700)

Rating poze Page 1 Of 23

>

2. Contract (Proc. Inst. Ident} No.

WE2PLlJ-04-C-0098

3. Effective Date

4, Requisition/Purchase Request/Project No.

20048EP27 SEE BCHEDULE

5. Issued By

HQ AFSC

AMSFS - CCR-M

JULIE COUGHLIN (309}782-2139
ROCK ISLAND, IL 6128%-6500

RLDE 35¢ & 390

e-mail address: COUGHLINIGAFSC.ARMY.MiL

Code l WEZPLY

6. Administered By {(If Other Than Ttem 5)
DCMA ATLANTA
2300 LAKE FRRK DRIVE, SULTE 300
SMYRNA, GA 30080

Code |51103A |

SCD ¢ PAS NONE ADP PT HQ033B
7. Name And Address Of Contractor (No. Street, City, County, State, And Zip Code) 8. Delivery
PYROTECHNIC SPECIALTIES INGC. D FORB Origin [Ja Other (See Below) SEE SCHEDULE
1661 JUNIPRR CREEK RD.

BYRCH, GR. 31008-5015

TYPE BUSINESS: Other Small Business Performing in U,S,

9. Discount For Prompt Payment

10. Subwit Invoices
{4 Copies Unless Otherwise Specified)

Item

Code 30606 | Facility Code

1z

To The Address Shown In:

11, Ship To/Mark For
SEE SCHEDULE

Code |

12. Payment Will Be Made By
DFAS - COLUMBUS CENTER
DFAS-COSOUTH EMTITLEMENT OPERATIONS
P.0. BOX LE2264
COLUMBUS, OH 4321B-2264

Code | HQ0338 l

13. Authority For Using Other Than Full And Open Competition:

[ 10 us.c. 2304()( 3 1 41U8.C253(ex y

14. Accounting And Appropriation Data

ACRM: BA 21 42034000041B1LB05P41476026ER  S28017 W52FLY

154, Item No. 158, Schedule OF Supplies/Services

15C. Quantity 15D). Unit 15E. Unit Price 15F. Amount

SEE SCHEDULE CCHTRACT TYPE:
Firm-Fixed-Price

KIND OF CONTRACT:
Supply Contracts and Priced Crders

15G. Total Amount Of Contract » L £3 798,385,138

16. Table Of Contents

X) | Section | Description Lga_uge(s] 00 | Section | Description | Page(s)
Part I - The Schedule Part I - Contract Clanses

x A Selicitation/Contract Form 1 x | 1 | Contract Clauses | 38

LS B Supplies or Services and Prices/Costs 5 Part III - List Of Documents, Exhibits, And Other Attachments

X C Description/Specs./Work Statement 12 x | J | List of Attachments { a3

X D Packaging and Marking 13 Part I'V - Representations And Instructions

X E Inspection and Acceptance 21 K Representations, Certifications, and

X F Deliveries or Performance 25 Other Statements of Qfferors

X G Contract Administration Data 3L L Instrs., Conds., and Notices to Offerors

% H Special Contract Requiremenis 3z M Evaluation Factors for Award

Contracting Officer Will Complete Itetn 17 Or 18 As Applicable

17. [£] Contractor’s Negotiated Agreement (Contractor is
required to sign this document and return 2_signed copies to
issuing office.) Contractor agrees to furnish and deliver all items
or perform all the services set forth or otherwise identified above
and on any confinvation sheets for the consideration stated herein.
The rights and obligations of the parties to this contract shall be
subject to and governed by the following documents: (a} this
award/contract, (b) the solicitation, if any, and (¢) such provisions,
representations, certifications, and specifications, as are attached
or incorporated by referchce herein, (Attachments are listed
herein.)

18, D Award (Contractor is not required to sign this document.} Your offer on
Solicitation Number including the additions or
changes made by you which additions et changes are set forth in full above, is
hereby accepted as to the items listed above and on any continuation sheets. This
award consummates the contract which consists of the following documents: (a)
the Govermment's solicitation and yeur offer, and (b} this award/contract. Neo
further contractual document is hecessary.

19 Or Print)

;lw L0

204, Name Of Contracting Officer
MARY S. ADAMS
ADRMSM@RFSC . RRMY.MIL (30S)782-4841

19B. Na 19¢. Date Signed 20B, United States Of America 20C. Date Signed
Bk / By SEIEHEDS ZH04SEP2Y

7 Cadh Lf {Sigi € of Contracting Officer)
NSN 7540-01-152-8069 25-106 Standard Form 26 (Rev. 4-§5)

PREYIOUS EDITIONS UNUSABLE GPO:1

985 0 - 478-632 Prescribed By GSA-FAR (4.8 CFR) 53.214(a)
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Reference No. of Document Being Continned Page 2z of 43
CONTINUATION SHEET & ¢

PIIN/STIN W52P1J-04-C-0038 MOD/AMD

Name of Offeror or Contractor: pyROTECHNIC SPECIALTIZES INC.

SECTION A - SUPPLEMENTAL INFORMATION

ITEM: MKl24 SIGNAL, SMOKE AND ILLUM ?
MSN: 1370-01-144-3561 AND 1370-01-030-B330 5 o =y
R
1. THE PURPOSE QF THIZ PROCUREMENT ACTICHN IS TO DO THE FCLLOWING: _f': {“J C_) 3
A. BAWARD 42,228 EACH OF 1370-01-144-3561 ARND 13,330 ERCH OF 137G-01-030-8330 AT A UNIT PRICE OF $46.21 EACH; WITH FIRST ARTICLE,
F.0.B. ORIGIN FOR A TOTAL CONTRACT RMOUNT OF $2,79835.18.
B. NCTE THAT CLAUSE I-72 "EVALUATED CPTION FOR INCREASED QUARTITY" IS FOR A 150 PERCENT OPTION AT A UNIT PRICE OF $42.00 EACH.
2. THEREFORE THE TOTAL CONTRACT VALUE IS $2,79R,385.1H.
3. ALL OTHER TERME AND CCNDITIONS REMAIN UNCHANGED IN FULL FORCE AND EFFECT.
®w*x END OF NRRRATZVE A {05 ¥+
For Local Clauses See; http://www.afsc.army.mil/ac/aais/ict/elausess/index. ntm
Requlatory Cite Title Date
A-1 52.215-4501 ARSEMALS AS SUBCONTRACTORS JUW/ 2000
LOCAL
A-2 RMC AMO-LEVEL PROTEST PROGRAM DEC/2000
LRl
[End of clause}
{RMTOLD)
R-3 52.252-4500 PULL TEXT CLAUSES SER/1897
LOCAL '
1. This contract incorporatss one or more clauses and provisicns by reference, with the same force and effect ag if they were
set forth in full text. Upon regquest Ehe Contracting officer will wake their full text available.
2. The entire body of full texs regulatory and command unigque clauses and provisions will no longer be included in
solicications or contracts. These clauses and provisions have the same force and effect as if the entire full kext was

included in the selicitatien/contrast., Where text has been incorporated hv reference three astericks are put in ites place [#¥*).

3.

W .

You carn view or obtain a copy of the clauzes and provisions on the internet at:
esc.army mil/ac/zais/icc/clauses/index. htm. Click oo command unique first to lorate the clause. If it iz not located undex

command unigque click on regulatory to find.

4.

21l full text clausas have a 6 ar 7 as the third digit of the clause number {i.a. AS7000).

(Erd of clause)

[AST001)

EXECUTIVE SUMMARY

ITEM: SIGNAL, ILLUMINATION AND SHOKE MK1z24 MOD G

HgA:
oTY:

1370-0L1-14%-3561 {L2B3)
A7236

CLIN: J001

ITEM: SIGNAL, ILLUMINATION RND SMOKE MKLI24 MOD 0

HEN:

Z370-0:-9320-8330 (L2A3)
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Reference No. of Document Being Continned Page 3 of 43

CONTINUATION SHEET
PIIN/STIN W52P1J-04-C-C038 MOD/AMD

Name of Offeror or Contractor: pyroTECHNIC SEECIALTIES INC.

QTY: 20,334
CLIN: (003

THE PURPOSE OF THIS SCLICITATICON IS TC PROCURE THE ABOVE ITEM BY SOLICITING PRICING OK B WITH FIRST ARTICLE, F.0.B. CRIGIN BASIS.

2. PROGRESS PAYMENTS ARE AUTHORIZED.

3. THE SOLICITATION CONTAINS AM EVALUATED QPTION CLAUSE TOR ONE HUNDRED FIFTY FERCENT(150%).
FRICE TIMES THE QPTION QUANTITY WHICH IS THE SOLICITATION (QUANTITY TIMES 150%)
(SOLICITATICN UNIT PRICE TIMES THE SOLICITATION QUANTITY)

THE QPTICON EXTENDED AMOUNT (OPTION UNIT
WILL 3E INCLUDED WITH THE SOLICITATION EXTENDED AMOUNT
TO COME UF WITH THE TOTAL EVALUATED FRICE PROPOSED BY THE CONTRACTOR,

4. AWARD WILL BE MADE TO THE OFFEROR WE) PROVIDES THE EEST VALUE TO THE GOVERNMEMNT. RECENT, RELEVANT PAST FERFORMANCE, MRNUFACTURING
PLAN, SMALL BUSINESE UTILIZATION AND PRICE ARE THE FAUTORS THAT WILL BE EVALUATED TQ DETERMINE THE BEST VALUE. A CONTRACT CAN BE

AWARDED TC OTHER THAN THE LOW OFFEROR. PLEASZ READ SECTIONS L AND M CAREFULLY TO MAKE SURE YOU SEND THE GOVERNMENT THE REQUESTED
IKFORMARTICN RND TC SEE EOW THE GOVERKRMEKT INTENDS TO EVALUATE THE OFFERS.

5. AWARD MAY BE MRDE FROM THE INITIAL OFFER WITHOUT DISCUSSIONS.

%. THE ITEMS HAVE EEEN DETERMINED TO BE HAZARDOUS AMD A PRE-AWARD SAFETY AND PHYSICAL SECURITY SURVEY WILL EE REQUIRED.

A POST-AWARD
MEETING WILL ALS0C BE REQUIRED.

7. PLEASE NOTE TKE RECQUIREMEKTS OF CLAUSE ESE0JL ENTITLED "HIGHER-LEVEL CONTRACT QUALITY REQUIREMENWNT® {(FAR 52.246-11)

g. NOTE : CONTRACTCRS WILL HAVE TO MEET THE RE{UIREMENTS CF THE FOLLOWING:

2. DOD CONTRRCTOR'S SAFETY MANUARL, DOD 4145.26M

B, DOD PHYSICRL SECURITY STANDARDS POR SENSITIVE CONVENTIONAL ARMS, AMMINITION AND BX2LOSIVE MANUAL, DOD S100.7SM.
C. ALL FEDERAL, STARTE, CITY AND COUNTY SAFETY AKD SECURITY REQUIREMENTS THAT MAY BE REQUIRED FOR THEIR OWN AREA.

PLEASE NOTE THE REQUIREMENTS OF CLAUSE (IAGZ00) ENTITLED "SAFEGUARDING SEWSITIVE ARMS, BMMUNITION, AND EXPLOSIVES" (252.223-7007
DFARS) .

%, PLEBRSE PROVIDE YOUR PRICESE ACROSS FROM CLIMSE 0001 AND 0002 "WITH FIRST ARTICLE". THERE ARE NO CONTEACTCORS ELIGIELE FOR WARIVER OF
FIRET ARTICLES. PLERSE DISREGARD THZ PRICING LINE FOR CLIN O0O0LAR,

10. Offerors ate respoasible for including sufficient detalls to permit a complete and accurate avaluation of the proposal. The
Goverament will not wmake assumptlens conceraing an offerorts intent, capabilities, facilities or experience. Clear identification is
the sole respongibility of the offeror.

11. Offercrs zre cautioned to ensurs that theilr proposals are compliete, including all £413-ins arnd blanks in the solicitation. This

also includes written approval from the cogmizant Contracting Officer for use of Government Owned Facilities and Equipment if
applicable.

12, oOfferore are directed to the provision in Section L regarding Central Contractor Registration (CCR). Failure to register in the
CCR will preclude an offarcr from receiving an award under this solicitatior.
13, This executive summary is provided as an administrative convenience and iz not intended to alter the terms and conditiens of the

solicikaticn in any way. Any inconsistencies between this exesutive summary and other seolicitation provisions shall be rescolved in
faver of the other selicitaticn provisiorns.

15. If necessary, the Govermment reserves the right to request cost and pricing data.

L6, GCOVERNMENT PURNISHED MATERIAL (GFM) M2AL METAL BOXES, WILL 3E PROVIDED FOR CLIN COQL FOR A QURNTITY OF 2,788 ERCH AND AT A RATE
THAT WILL SUPPORT THE DELIVERY SCHEDTLE.

17. Your proposal must be submitted and recelved at HQ, ARMY FIELD SUPRORT COMMANMD (APSC), AMSFS-CCA-M, BLDG 350, S5TH floor, North Bay,

hetween Post numher 23 and ¢, Rock Island, IL 612%9-68500 by 23 JULY 2004 at 2:00PM CENTRAL TIME. Your attention is directed to
inatructions set forth in cluase LS7.L00 of this splicitatieon. ®ackages cannet ke delivered on weekends (Saturday and Sunday! and
Eolidays. ©LCfers will be valid for sixty (€0) days unless the offeror clearly indicates otherwise in their proposal.
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Reference No. of Document Being Continued Page 1 of a2

CONTINUATION SHEET
PIMN/SIIN WS2P1J-04-0-0098 MOD/AMD

Name of Offeror or Contractor: pyROTECHNIC SPECIALTIES INC.

**% END OF HARRATIVE A 001 »¥

1. THE PFURTOSE OF THIS RMEKDMENT IS TC EXTEND THE DELIVERY SCHEDULE A0 DAYS DUE TO LONG LEADTIME ITEMS AS DELINZATED OW THZ FOLLOWING
SECTION B.

2. ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.

1. THE DATE FOR RECEIPT OF PROPOSALS REMAINS THE SRME AT 1400 23 JULY 2004.

*+* ENT OF NARRATIVE A Q02 ***
ITEM: MK124 SIGNAL SMOKE AND ILLUM

HNSH:; 1370-01-03%0-E330
CLIN: 0003

1. TEE FURPOSE OF THIS AMENDCMENT IS TC DO THE FOLLOWING;
k. INCREASE THE QUANRTITY OF CLIN G003 3Y B0 BACH AS DELINERTED IN THE FOLLOWING SECTION E.
B. INCORPCRATE ATTACHMENT 019 THAT WAS INADVERTENTLY CMITTED FROM THE RASIC SOLICITATION.
2. ALL OTHEX TERMS AND CONDITICHS REMAIN UNCHANWGED.

3. THE CATE FOR RECEIPT OF PROPOSALS HAS NOT CEARNGED AND REMAINS AT 1400 CEMNTRAL TIME 23 JULY 2004.

*e® END OF HARFATIVE R 003 wv»
1. THE PURZOSZT QF THIS AMENDMENT IS TO PROVIDE THE FOLLOWING RS CLARIFICATION ON DRERWING 2151776:

Drawing 2151776 "Plastic Material, Pressure Sensitive Adnesive" Rev Al states "When applied to the assembly or component on which usage

is intended, there shall be no peeling, fading, gracking, blistering, diffusicn cor bleeding of oolor, loss of adhesion or wrinkling

after MIL-STD-331 test 105%. Thisz reguirement will be werified by the manufacturer by sampling using SOAPF 402-004, page ¢, Table I,
Level VI. The SQAP in included in the TDP,

2. THE DATE FOR RECEIPT OF PRCPOSALS REMAINS UNTHANGED AT 1400 23 JULY 2004.

3. ALL TTHER TERMZ AND CONDITIONS REMAIN THE SAME,

**7 END OF HARRATIVE A 004 *¥v
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CONTINUATICON SHEET

Reference No. of Document Being Continued

PUIN/SIIN W52¥13-04-C-0058 MOD/AMD

Page

5 of 23

Name of Qfferor or Contractor:

FYROTECHNIC SPECIRLTIES INC.

ITEM NO

SCPPLIES/SERVICES

QUANTITY

UNIT

UNIT PRICE

AMOUNT

ogel

0001AA

COO1RE

SECTION B - SUPPLIEE OR SERVICES MND PRICES/COSTS

HSN: 1370-01-144-3551

F3CM: 10091

PARRT NR: ES32237

EECURITY CLASS: Unclassifiad

DATA ITEM

WCUN: FIRST ARTICLE TEST REPORT

With First Article Zpproval

Delivery Shall be FOB Jarrler's Equipment,
Whar? or Freight Statiom (at the Government's
opcion) at or near the Contractor's plant

at a specified city or shipping point.

(End of narrative BOO1

Packaging and Marking

Inspection and acceptance
INSFECTION: Origin ACCEPTANCE: Origin

Deliveries or Performance
noc SUFPL
REL O ADDR

MILSTRIP

8IG CD MARK FOR TP CD

ool
DEL REL CD CUANTITY
ool 1

IEL DATE
29-AFR-2005

FOE POINT: Lestination

SHIF TQ: FREIGET ADDRZSS
{B55555) S5EE SECTICHN E

PRODUCTION QUANTITY

NOUN: SIGKAL, SMOKE&ILLUM MX124-2

3

LT

Lo

% v HEp W |g

«% HER *+

g 46.21d00 5

25,944 .08
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ONTI ON S Reference No. of Document Being Continued Page ¢ ofaz
CONTINUATION SHEET PLIN/SIIN W5210-04-C-0058 MOD/
Name of Offeror or Contractor: pyRoTECHNIC SPECIALTIES IKC.
ITEM NO SUPPLIES/SERVICES QUANTITY |jUNIT| UNIT PRICE AMOUNT
FRON: R14A0F534T EFROM AMD: 01 ACREN: AR
RME D 41476038030
Packaging and Mavking
Inspection and Acceptance
INSPEZCTION: Qrigin ACCEPTANCE: Origin
Deliveries or Pexrformance
jalele] SUPPL
REL CD MILSTRTE LODR  SIG CC MARY FOR TP CD
00%L H4506540B60018 WSIXMD fu) 2
DEL REL D QUANTITY DEL DATE
o0l 648 16~JUL-2005
FOB POINT: Origin
SHIP TO: PARCEL POST ADDRESS
(WS 3IXMD) 30 W3YZ MARC CHANE ARMY AMMO ACT
WHOLESALE SUPELY ACCOUNT
BLDG 12 300 HWY 361
CRANE IN 47522-5038
TRANSPORTATICN (FCT/TAC) CCODE: N32B
(End of narrative FUO1)
001AaC FRODUCTION QUANTITY 20600 Eh 5 4€.21000 |3 1,414,C026.00
NOUY: SIGNAL, SMOXE&ILLUM MKLZ4-0
PRON: RL4AORGB52I PRON AMD: 01 ACREN: RA
EMS CD: 41476038030
CUSTOMER ORDER NG: N4302504MPR4BZL
Packaging and Marxking
Inspection and Acceptance
INS2ECTION: Origin ACCEPTANCE: Crigin
Deliveries or Performance
Doc SUPPL
BEL CD MILSTRIF BUDR  SIG CD0 MARRK FOR TP CD
00l W4906540B60028 WE3IXMD J 3
DEZL REL D QUANTITY DEL DATE
ool 5,000 18-JUL-200%
ooz 3,782 17-AUG-2005
FOB POINT: Origin
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co ATION SHEET Reference No, of Document Reing Continned Page 7 ofa:
PIIN/SIIIN W52P1J-04-C-003¢ MOD/AMD
Name of Offeror or Conftractor: pyroTECHNIC SPECIALTIES INC.
ITEM NO SUPPLIES/SERVICES QUANTITY |UNIT| UNIT PRICE AMOUNT
SHIP TO: DARCEL POST ADDRESS
(WEAXMD) SO W28Z MAC CRANE ARMY AMMO ACT
WHOLESALE SURPLY ACCOUNT
BLDG 13 300 EWY 361
CRANE IN 47522~-503%
ey SUPPL
REL CD MILSTRIP ADDRE 8IG D MARK FOR TE CD
€02 WN4350654086003E NOO109 J 3
DEL REL CD QUANTITY DEL CATE
001 1,217 17-AUG-2005
002 7,566 16-8SEP-2005
FOB BOINT: Origin
SHIF TO: BARCEIL POST ADDRESS
Noo102) ATELANTIC ORDMARNOE COMMARNT
D 0 BOX 410
TORKTGWN VA 23691-0410
DoC SURFL
REL D MILSTRIP AODR.  5I6 CD MARK FOR TE CD
o003 MN&S0854U08S0C4E MNa7ALS 0 3
DEL REL €D QUANTITY DEL DATE
Dol 2,434 16-5EP-2005
002 10,000 17-0CT-2005
003 600 15-HOV-2005
FOB EOINT: Origin
SHIP TCG: PARCEL POST ADDRESS
{N47615} NAVAL WEAPOMS STATION SERL, BEACH
8¢0 SEAL BEACE BLVD
SEAL BEACH CRA O 9CT7&0-5000
TRANSPORTATION (FDT/TAC) CODE: NB2E
(End of narratiwve FOOL}
GO01AD FRODUCTICHN QUAHTITY 58&8 Eh b1 45.21000 271,160%.28
NOUN: SIGNAL, SMOKEAILLUM MKLZ4-0
PROM: R14AQ0F4247T PRON AMD: 01 ACRN: AR
AMB CD: 42476038030
CUSTOMER ORDER NO: HO00G740&MPLFQIZ
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CONT TION SHEET Reference No. of Document Being Continued Page & ofaz
N A H PIIN/STIN W52P1J-04-C-0098 MOD/AMD
Name of Offeror or Contractor: FYROTECHNIC SPECIALTIES INC.
ITEM NO SUPPLIES/SERVICES QUANTITY JUNIT{ UNIT PRICE AMOUNT
Packaging and Marking
Inspection and Acceptance
TMSEECTION: Crigin RCCEPTENCE: Origin
Deliveries or Performance
DoC SUPPL
REL_CD MILSTRIP ADDR, SIS CD MARK FOR TP CD
001 N4S06533134Q01 NOO1CH J kY
DEL REL €D QUANTITY DEL DATE
001 3,908 15-HOV-2008

FOE POINT: Origin

SHIP TO: PARCEL POST ADDRESS
(NO0103} ATLANTIC ORONANCE COMMAND

P O BIX 410
YCRETIWN WA 23691-0410
poc SUPPL
REL Cn MILSTRIP ALDR 812 CC MARK FOR. TP CD
002 N4905533184Q02 N47615 J 3
DEL REL CD QUANTITY DEL DATE
a0l 1,280 15-MQV-2005

FOB POINT: Origin
SHIP TO: PARCEL POST ADDRESS
[(N47615) WAVAL WEAFCONS STATION SEAL BERCH

800 SEBAL BEACH BLVD
SEAL EEACH Ca  S0740-50Q20

TRANSPORTATION (FDT/TAC) CODE: NE2B

{End of narrative PC01)

TRANSPORTATION (FDT/TAC} CODE: Na2B

[End of narrative F002)

COOLRE PRODUCTICN QUANTITY s5L.z2 EA $

46.21000 |8 236,325.52

MNOUN: SIGNAL, SMOKE&ILLUM MKLI24-0

PROM: R14A0FSE4I PRON AMD: 01 ACRM: AX
AMS CD: 14750328030

CUSTOMER ORCER NO: N4202804MPARIRBZO

Packading and Marking
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CONT TION SHEET Reference No. of Document Being Continued Page o of 43
A PIIN/SIIN W52F10-04-C-0058 MOL/AMD
Name of Offeror or Contractor: pyROTECHNIC SPECIALTIES TNC.
ITEM NO SUPPLIES/SERVICES QUANTITY |UNIT| UNIT PRICE AMOUNT
Inspection and Aocceptance
INSEECTION: Qrigin ACCEPTANCE: Crziain
Deliveries or Zerformance
no¢ SUPFL
EEL D MILSTRIB ADDR  SIG CD MARK FCR TPB CD
991 N480£54086005E W33XMD i 3
DEL _REL €L QUANTITY DEL DATE
ool 3,832 15-HOV=-2005
Doz 1,580 15-DEC-2003
FOE POINT: Qrigin
SHIP TO: PARCEL POST ADDIRESS
IWS3XMD] SUF W33Z MAT CRANE ARMY AMMO RCT
WHOLESALE SUPPLY ACCOUNT
BLDG 13 300 HWY 26%
CRANE IH 47%22-508%9
TRENSPORTATION FDT,/TAC CODE: NS2B
{End of narratiwve F01)
TRANSPORTRTION FDT/TAC CODE: NE2B
(End of narrative FO00Z)
0002 DATA ITEM ** NSP %% |4 =% NEP ++
NOUW: 1423 CDRL DATA
SECURITY CLASS: Unclassified
Inspesticn and Acceptance
INSPECTION: Origin BCCEPTANCE: Origin
00z HS5M; 1370-01-030-8330¢
FECM: 10001
PART NR: DL3133734
SECURITY CLASS: Unclassified
J003AR PROTUCTION GUANTITY 1gz52 En =3 4% . 21000 |s B43,424 .92

WOUH: SIGHAL, SMCEKE & ILLUM, ME124-0
FPRON: Ul2A0K194I FRON AMD: 01 ACEMN: AR
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CONTINUATION SHEET

PIIN/SIIN W523P1J-04-C-0898

Reference No. of Document Being Continued
MOD/AMD

Page 10 of 43

Name of Offeror or Contractor: pyrOTECHNIC SEECIALTIES TNC.

ITEM NO

SUPPLIES/SERVICES

QUANTITY |UNIT

UNIT PRICE

AMOUNT

0AG3AB

FMS CD: 41478C38030
CUSTOMER ORDER NO: FR20200418018

Packaging ard Marking

Inspecticn and Acceptance
INSPECTION: Qrigin RCCEPTRICE:

Deliveries ox Performance
jrlelnd SUPFL
REL CD MILSTRIP AUDR

5IG CD MARRK FOR TP (D

AQriain

001 FW2C2632612007 W22PVK L
DEL REL CD QUANTITY

3
DEL DATE

acl &,420

a0z 3,832

FOUB POINT: Crigin

SHIP TO: PARCEL POET ADDRESS
(W22EVK]

BLUE GRASS RARMY DEFCT
2081 KINGSTOMN HWY
RICHMOIND

TRANSEORTATION (FDT/TAC) CODE: FEDL

(End of narrative FOQ1}

ERCDUCTION OUANTITY

NOUN: EIGNAL, SMOKESILLUM MxX124-0
PROW: W1aROMBE4T FRON EMD: 01
AMZ CD: 4147E03B030

CUSTOMER ORDER KC: MIPR4FOSCLOL09

Packagircyg and Marking

Inspecticon and Acceptance
INSPECTION: Qrigin ACCEPTANIZE:

Deiiveries or FPerfcrmance
noo SUFFPL
REL CD MILETRIP ALDE

15-DEC-2005

0E-JRN-2008

XU MUNITIONS 3TORAGE POINT

KY 40475-5000

SI CB MARK FOR TF (D

78 oy 5

46.21000

3,605, 38

ACRN: AR

Crigin

001 WBlYWB4155A6EE4R WS3XMD J
DEL _REL CD QUANTITY
oo TH

FOB POINT: CQrigin

DEL DATE
14-JAN-2006

2

APPX106



i,

CONTINUATION SHEET

Reference No. of Document Being Continued
PIIN/SIIN #52PLJ-D4-C-00398 MOD/AMD

Page 11 of 43

Name of Offeror or Contractor: ryROTECHNIC SEECIALTIES IKC.

ITEM NO

SUPPLIES/SERVICES QUANTITY

UNIT

UNIT PRICE

AMOUNT

SHIP TO:
{HEIXMD)

PARCEL POST ADORESS

SU Wi3Z MAC CRENE ARMY AMMO ACT
WHOLESALE SUP2LY ACCOUMT

BLDG 13 300 HWY 361

CRANE IN 47524-50%%
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BECTION ¢ - DESCRIPTION/SPECIFICATIONS/WORE STATEMENT

For Local Clausas Sese: htop://www.afsc.army.mil/ac/aais/ioc/clavses/index. htm

Ragulatory Cite Title Date
-1 52.210-4501 DRAWINGS /SPECIFICATIONS MAR/15EB
LAOCAL

In addition to the drawing(s) and/or specifications listed below, other documents which are part of this procuremert and which
apply to Preservation/Packaging/Packing and Inspection and Acceptance are contained elsewhars.

The following drawing(s) and specificarions are applicable te this procurement.

THE FOLLCWING IS APPLICRBLE TG CLIK 0001:

Drawings and Specifications in accordance with enclosed AUTOMATED DATA LIST (ADL) 5532237 with revisions in effert zs of 7/28/1933
{except as followa):

THE FOLLOWING DRAWINGS, SPECIFICATIONS AND DOCUMENTS ARE ARPPLICARRLE TO THIS PROCUREMENT: AUTOMATED DATA LIST 5532237, REV D, DATED 28
JUL 1945 BND REVISIONS OF DOCUMENTS THEREON. 1IN ADDITION SUPPLEMENTAL QUALITY ASSURAMCE PROVISIONS 402-004 APPLY.

THE FOLLOWING ADL CHANGE NOTICES APPLY:

553223170001, DARTED 11/14/95
5622370002, DATED 3/25/04

THE FOLLCWING IS APPLICAELE TO CLIN 00C3:

Drawings end Specifications in accordance with encissed BUTCMATED DATR LIST [ADL) 3135734 REV G with revisiens in effect as of :5 JUN

93 AND REVISICNE QF DOCUMENTS THEREOM. IM ADRITION, SUPPLEMENTAL QUALITY RSSURRBNCE PROVISIONS £02-004 APPLY AND ADL CHANGE NOTICE
3239734GC0L CATED 3/25/04 APPLIES:

{cg6100)

c-2 52.247-4503 STATEMEMT QF WORK - TRLNSPORTATICH SECURITY REQUIREMENTS MAR/2004
LOCARL

supplies procured under this contraci are identified as SERSITIVE CATAGCRY IV, requiring Transportaticon Protective Sexviee [TFS) in
accordance with Dol 510D.76M {Physical Security of Sensitive Conventiopal Arms, Ammunition, and Explosives] and DeD 4500.39R, Defense
Transportation Requlation, parts II and ITI, as added to or amended by applicable military sexvice policies in accordance with guidance
provided by Defensd Logistics Agency (DLA) /Defanse Contract Management hgency (DOMA} or other components assigned to provide contract
administration services (CRS) within designated/delegated geogravhic areas as specified under COD 4105.5%H, DOD Directcry of Contract
pdministrtion Service Components, dated January 1886, and subsequent issues therecf for offshore/CCONUS procurements.

(End of statement of work)

(086101}

-3 52.225-4502 STATEMENT OF WORK-~ENGLISH LANGUAGE DOCUMENTATION TEB/1552
LOCaL

R1l wenrractor prepared material te be furnished under this contract shall De written in the English language.

[End of statement of work)

{CS7103)

C-4 E2.2456-4506 STATEMENT OF WORX FOR STATISTICAL PROCESS CONTROL FEB/L139%9
LOCAL

In accordance with DI-MGMT-80004 and contract clause §2.246-4505, the following supplemental information shall be considered
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and used when designing vour general and detailed SPC plans.
1.0 Seneral Management Plan

This section shall define management's SPC responaibilities and involvement and shall include management's commitment to

continuous process improvement. The plan shall embrace a total commitment to quality and shall he capakle of standing on its own merit.

1.1 Policy/Scope: Describe the Contractor's policy for applying SPC, including goals and management commitment to SPC.

1.2 Applicahle Document: List documents that are the basis for the contractor's SPC program (i.e., ANSI standard, textbooks, Govermment
documents) .

1.3 SPC Management Structure: Define the SPC manadement structure within the organizatien.
all departments inveolved in SBC (l.e., Produwctien, OQuality, Engineering, Purchasing, ete.).
personnel within departments inwvolved in the application of SEC.

fdentify and include interrelationships of
Tdentify by job title or position z2ll key
Describe which funetions are pexrformed by key perscnnel and when these
functions are performed [i.e., include persormel responsible for performing inspectioms/audits, charting and interpreting data;
perscnnel responeible for determining, initiating and implementing corrective acticn upon detecting assignable causes, etc.).

1.4 SPC Training:

Identify by job title or position the primary individueal responsible for overseeing that SPC trainming is
accomplished.

Describe the gualification program required and in use for all personnel utilizing SPC technidues, including the
qualification of trainers. Identify who is to be brained and the type, extent and length of such training {i.e., on-tke-job, classroom,
ete.) . Identify when refresher training is required and how persennel uging SPC techniques are monitored.

1.5 Manufacturing fontrals: Identify the crizeria for pexforming SPI gage capakility studies ard describe how and when these studies

should be applied. EHepeatability and accuracy of gages should be addressed.

1.6 Determination of SPC Use: Describe how the process/cperatien parameters are determined appropriate Zor SEC application and explain

what actions are taken if SPC is not desemed appropriate for critical. special and major process/operation parameters [l.e., Parato
analysis, aralysls of characteristics with tight tolerances, etc.).

1.7 Process Stability and Capability:

a. Identify the criteria for performing process capadbllity studies and describe how and when these studies are applied.
Describe how the process capabllity index is calculated and ineluede the frequency of these calculations. Describe what actions are
taken as methodclogies when process capability is for variable and attribute data. To determine & capable process, the

process/operation parameters sihall meeb the following reguirements:

(1] Variable data: Process capability (Cp) shall be determined. Prooess pexformance index shall be greater than or

equal te 1,33 (Cpk). For critical parameters/characteristics, the process performance index shall be greater than or efqual te 2.0
cpk) .

{2} attribute data: Process capabllity/performance shall be the percent hbeyond the upper/lower sperification limit
less than or equal to 003 percent (Cpk = 1.33).

b, Describe what actions will be takern if process/cperation is sub-marginal or marginel (Cpk less than 1.33 or 2.0 for
eriticals or grand average fraction defective is greaber than .003 percent}.

-~

. Include aralysis of statisical distributions and definme all formulas and symbeleogy utilized.
1.8 Control Chart rPolicy:

a. Type of charts to be used (i.e.., %X bar/R ¥ bar/s, etec.) and rationale for use; the criteria for zeleccion of sample size,

frequency of sampling and raticnal subgroups.
b. Procedures for establishing and updating control limits, including frequency of adjustments.

¢. Criteria for determining ocut-of-control conditions (i.e., trends, points beyond control limits, stec.) and the corrective

agticon taken, tc include failure analysis when the process is unstable or when nonconforming product has resulted from unstable
vrocesses.  Illustrate out-of-coatrol tests.

d. nNescribe the methed of recording pertinent facts on contrel charts such as changes in raw materiel, machines, manufacturing

methods and envirorment, samd corractive actiong taken and describe how contrwl charts are traceable to the product.

1.5 Vendor/Subcontractor Purchase Controls: Idertify whether suppliers are regquired to utilize 5PC and describe the extent the vendor's

policies and procedures are consistent with in-house proeedures of the prime contracter. Describe the following: methods utilized e
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datermine that suppliers have adeguate controls to assure defective product is not produced and delivered; the system utilized to audit

suppliers, what will be audited arnd how often, what action will be taken when out-of-contrcl canditions exist at subcontractor/vendor
faciities.

1.1¢ SPC Audit System: At a mindmum, the contractor's SPC Audit System shall consist of auditing compliance with the planned

arrangements specified in the general and detailed SPC plans followed by a review and analysis of the cutcome to include implementaticn
of necessary corrective action.

1.11 2PC Records: ILdentify wvaricus records te be used in support of 8PC and describe their use. Identify retention periods.

2.0 Detailed Plan:

This section shall detail specific manufacturing process/operation parameters under control.

2.1 Control of Process/Operation Parameters or Characteristics:
a. Identify the feollowing for each process/operation by name or characteristic under contrzol:

{1) Identify process/operation by name or characteristic and provide rationale for selection; justification for
nonselecticn if the parameter or characteristic is identified a= eritis=al, special and/or major.

(2} Describe how the characterigtic is proceduced; the chain of events, type and number of machines involved, lacation
of manufacturing facility, tolerances maintained, etc.

(3] Producticn and inspection machinery wsed. Includ the production rate, rmumber of shifts and length of shifts plus

whether inspection is fully or semi-autoratic or manual. If manual, identify the type of gages in use.

t4) Identify the type of charts to be maincained and whether the process/operation is performed in-house or
subcontracted oupt; identify facility/vendor where process/operation parameters are targeted for S7C.
2,2 Reduction or Elimination cof Inspection/Test: The Procuring Contracting Officer (PCO) will accept submissions of regquests for
raduction or elimination of final acceptance inspection/testing when the requiremsnts of the 5PC contract clause and this S0W are met,
Each reguest shall contairn and/or address the following: conircl charts documenting twenty (20) consecutive production shifts pr more
for the same process/operation parameter under contrel; type of control chart utilized; control chart limits and process average oxr
grand average fraction defective (as applicable); definition of out-of-contrel condition and corrective actions taken during oukt-of-
control conditions; specification and part number.

(End of statement cf work)

{C87100)

c-5 52.246-4535 STATEMENT OF WORK - AMMUNITION DATR CARDS AND REPORT OF CONTRACTOR AUG/2002
LOCAL BALLISTIC TESTING
Awmunition Data ¢ards shall be prepared in accordance with MIL-3TD-1168 and shall follow the farmat regquired by the world wide
web applicatiorn identified as WARP or Worldwide Ammuaition-data Repogitory Frogwam. The Report of Contractor Ballistic Testing
is prepared IAW DI-MISC-30246, Additional details cn both of these WARP applications are provided below. Prior Lo gainiog
access te WARP contractor/facility perscnmel invelwved in the preparation of ammunition data cards shall obtain a userid and

passwerd for the Army Electronic Product Support [REPS) network. Instructicns and help for obtaining an AEPS userid and
passwWord are as follows:

AEPS Reoess Progedures

The Army Electronic Product Support (REPS} is a Department of Defense logistics website.

Entering AEPS will allow you access
to the SECURER AREA of the Army Electronic Product Support Network.

A username and password are required to enter thig area.
Only authorized DeD personnel and contractors with current active contracts with Dob will weceive access intc the AEPS

website. If you have a regquirement for the AEPS website, you must £ill out and submit the AEPE Access Request Form found at
the following web address:

http://aspe.ria.army.mil/aepspublic. ofm

¥ou must click on "Access Request Form" and continue through the steps until completion and click on SUBMIT. You are regquired
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to provide a supervisor name, email and phone numbex 1f you are a Dol civilian or wilitary, Government cOntractors are
requirad to provide CAGE code, Contract Number and COR/COTR with "Government" email address. All requestors mist praovide
their Information Assurance Security Officer's (IAS0, formerly ISS50} name, email, DSN phone and commercial phone.

After submitting the reguest, your supervisor/COR/COTR will be emailed a copy of your reguest and will be asked to verify vour
informaticn before a user ID will be issued. AEPS User ID and AEPS Login Name mean the same. Your supervisor must REPLY back
ta the email provding the following:

Approval?  (YES/AG}

Supexvisor Kame

superviser E-Maill

Supervisor Phone

The CCOR/COTR muskt also provide the same information stated above in his/her XEPLY plus provide the Contract Expiration Date
{(format - MM/DD/YYYY) .

Upon notification frem your superviscr/COR/COTR, you will be emailed an REPS User Login Wame and instructions for lagging into
the AEPS website. You will use the AEPS password that you assigned to yourself when you f£illed out the access request form.

Unce you gain access bto the AEPS website, you can change your personal informaticn when needed to keep your file curxrsnt.

AEPS HELP-DESK and Prublem Reporting Procedures
Reporting Problems - The AEPS Help Desk has several means of reporting problems:

Call 1L-G8BR-LOG-HELP [1-888-564-24357) to speak to an AEPS representative

Centact the REPS Help-Desk at Comm. (308] 782-068% or DSN 753-0695 or (309) 782-1£26 or DSN 793-142§
Centact the AE?S Help-Desk by FAX: [30%) 7E2-1426 or D3N 793-142&

Jontace the ARPS Webnastey by Email: Webmaster (martinj2exia.army.mil)

Each phene call, email or fax is handled in a prompt and courtecus manner.

Responses to problems are provided by phore and/or
email.

Other means to help assist you in identifying your problems can be found on the REPS Help Sectiom at web link:
http://asps/ria. axmy.mil/help. cfm

Here vou will find Questions and Answers by clicking in either of the two FAL subcategories reflected under the HELP tab:
FaQds - ARPS Access Request Process or S5L FAQS - Beacured Socket Layer

You may alsa check sut our new Fregquently Asked Questions (htitps://aeps.ria.army.mil/faepsga.cfm} page to get answers oOn acoess
problems as anckher means of assistance.

The AEPS Help Secticn screen http://asps.ria.army.mil/help.cfm alse reflects two other topies that can be clicked on to
provide further assistance:

rpasswerd Problems or Reguest Status" at https:/faeps.ria.army.mil/request/icfo/UserScreen.cim
"Ask the AEPS Public Help Knowladge Base" at htkp://aeps.ria.army.mil/help/aepshelpmain,cfm

Worldwide ammunition-data Repository Program (WARP)

fnce you have cbtained an AEPS userid ard password allowing entry to the secured area of ASES you can access the WARP
app_ication by scrolling to the bottom of the list of AERS applications. The WARP opening main page and all subsequent pages
contain multiple navigaticnal aids to guide you through the proveas of inmputcing information necessary for cresating a new
ammunition data caxd. An online users manual will provide additional help in the Jdevelopment of an ammunition data card and
it is recommended that you download and read the users manual prier to inputting your initial data ecard.
alse conkains screen shots, which depict what the inputter will see during the ADC input process.

The user's manual

Ammunitien Data Card Input

ADC input allows current c¢ontracteors and government fagilities the capability ko create, and submit for appreoval, ADSOs which
meeat the format requirement of MIL-STD-1168B. ROOs are automatically forwarded to the respective GSoverwnmental Agency
Regpansible for Roeeptance [(GARA). The GARE, in most cages the Defense Contract Management Agency [DOMAlD (uality Assurance

Represantataive [QAR), reaviews contractor input for ascuraey and completeness, and after updating the disposition code for the
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specific lot, submits the ADC to the database. The inputter is granted access only to ADCs identified with its specific
manufacturing code, as identified in MIL-HDBK-:46)A, Manufacturer's Symbols. The use of previously inputted ADCs through the
TEMPLATE option, sigmificantly reduces input effort, while increasing accouracy apd consistency of data.

Email Motification

WARP provides immediate, automated nctifieation to process participants when actions are reguired. When the producer has
completed an ADC submission, an email message is routed to the GARA advising that an ADC awaits review and approval. If the
GARA approves the ADC as submitted, the ADC is released to the base and an emall, with approved data card, is routed back to
the originator. If the ADC reguires wodificatlon or correction to be in accordance with MIL-8TD-1168B requirements, an email
is provided to the ADC origipmator advising that corrective action is regquired pricr to approval.

Information Updates

It is important that the System Adwinistrators are apprised when a producer receives a new cantract. The producer ghall
notify OSC-WARP@osc.army.mil within 30 days after receipt of a new contract. Information to be included shall be the contract
number, item, GARA, Manufacturer's identification symbeol and the names of the individuals who will be inputting ADCs ing the
system. If you are a new producer and do not have a Manufacturar's identification symbol, you can obtain one by sending an

email o QSC-WARP@osc.army.mil., The emaill must contain manufacturer's name, address where perfarmance of the contract will
take place, and a point of coatact.

Report of Contractor Ballistic Testing Medule

In addizion te its AULC funchtion, WARP also serwees as a repository for reports cf contyactor ballistic (or functicnal
testing. Whenewver the contract requires contracter performance of ballistic testing, the reswlts of such testing shall be
captuzed by veou, the performing contractor, within a specially designed Lot Acceptance Test Repert (LATR] module.

Within the LATH module, you are required te provide a report of any contractor ballistic testing and te submit the report in
electronic fashion via the WWW. The report wmust be a .pdf file for the upload process te work.

The LATR tab on the WARP cpening page provides access to the upload process.

An online vsers manual will provide additional help in the upload process for a Report of Contractor Ballistic Testing, It is
recommended that yeu download and read the users manual prior to upleading your initial Report of Contractor Ballistic
Testing. The users marnual also containg goreen shots which depiet the uplead process.

The upleoad process is simple and direct. After inputting meveral key pieces of information (contract number, noun, etc.) on
the LATR initial page the inputter selects the upload button and the LATR module will browse the inputter's hard drive until
the correct file is found. &t the click of a butten the file is uploaded to WARP and the procass is complete,

{End of statement of work)

(C87200)

-6 52.24B8-4502 CONFIGURATION MANAGEMENT DOCUMENTATION MAY/2001
LOCAL
The contractor may submit Engineering Change Propesals [ZCPz), Value Engineering Change Preoposals (VECPEs) {Code ¥V shall be assigned to
an engineering change that will effect a net life eyele cost), including MNotices of Revision (NORs), and Requests for Deviation (RFCs)
for the documents in the Techmical Data Package (TDPY. The contractor shall prepare these documents in accordance with the Data Item
Degcriptions cited ia block 94 on the enclosed DD Form 1433, Contract Data Recuirements List,

Contractor ECPs/VECPs shall describe and justify all proposed changes and shall include HORs completely defining the changes to be made.
Contractors may also submit RFDs, which define a temporary departure from the TDF cor other haseline documentation under Government
control. The contractor shall not deliver any unite inccrporating any change/deviation to Government documentation until notified by
the Governoment that the change/deviation has been approved and the change/deviatien has been inserporated in the contract.

If the Government receives the same or substantially the same VECPs from twe or more contractors, the contracsror wheoge VECE is received
first will be engitied to share with the Government in all instant, concurrent, future, and collateral savings.

Duplicate VECE#, which are received subsequently, will be returned to the contractor(s) without formal evaluation, regardless of whether
ar not the first VECP has been approved and accepted by the Governmeat.
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(End of clause)

(C87600)
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SEJTION B - PACKAGING AND MARKING
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Regulatory Cite Title Date
D-1 53.211-4508 PACKAGING REQUIREMENTS JUL;/1857
LOCAL

THE FOLLOWING APPLIES TO CLIN 001:
Packaging shall be in accordance with 2128249 revigion ¢, dated 17 JUL

¥hen lot aumbexing is required, no more than cne Lot shall be packaged in an outer shipping contatnex.

1995 AND 7223910, REVISION - DRIED 9 MOV 55.

Marking shall be in accordance with 2128245, REVISION C DATED 17 JUL 1955 AND 7223510, REVISION -, DATED % NOV S5,

EXCERPTION : 5. The followina shall apply Co drawing 23282435, REVISION €, DATED 17 JUL $5:

EXCEPTION TO DOCUMENTATION found on the ADL applies to this drawing.

2D par marking shall bhe applied in accordance with MIL-STD-129, Rev P, with
Change Notbice 2, dated 10 Fel 2004.

IDENTIFICATION MARKING: Uorrect guantity from “15 Signal," to "36 Siagnal,"

FROPER SHIPPING MARKING: Correct to "SIGNAL DEVICES, EAND T Q191+ .

PERFORMANCE ORIBNTED PACKAZING.
The United MNaticns [UN) Performance Oriented
Packaging (PCP) marking provided en drawing 2126249 does not apply to
this procurement. Prior to shipment, the manufacturer shall maxe
sure the container has been tested for compliance wich UN POP
requirements in accordange with Title 49 Code of Federal Regulations.
Test thall be at a sufficlent welght to mors than cover the actual gross weight of the bex,
All performance test requirements shall be supported oy certificates
and reports attesting to the date and the data results obtained from
performance oriented packaging testing. The contractor, if not a
selfcextifier, shall be responsible for assuring that third party
sources providing performance testing services are in fact,
registered with the Department of Trarsportation. B&ll certificates
and reports shall be available for inspection by autheorized
gavernment representatives, for a perieod of three years. ALl exterior
centainers will be marked with the UN POP marking provided by the
contractor in accourdance with Title <% Code of Federal Regulations
and MIL-STD-129, Rev P, with Change Notice 2, datad 10 Fel 2004,

PERFORMANCE DRIENTED PACKAGING (POP) VERIFICATION: In no case shall
a container be shipped if the gross waight marked or the package is
greater than the POP certified weight.

If the average gross weight
of the packed containers

(determined by weighking two representative
samples and averaging the weight) is greater than the certified
waeight, container marking operations shall ¢epase and the procuring
activity shall be contacted immediately.

EXCEPTION TO PERFORMANCE CRIENTED PACKAGING (POP) MARKINGS: If
manufactured outside the USA, contractor shall not apply the UN POP
rertification marking provided on drawing 212E249. Contractors (oukside
the USA) are responsible ta perform UM FOP tests on packaging
requirements provided in this contract and apply UN POP certification

marking authorized by che Competent Authority of the state (country)
of manufacture.

HEAT TREAT WOOD QUALITY MARKIKG:
All noo-manufactired wood used in packaging shall be heat treated to a
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cora temperature of 56 degrees Celsius for a wminimum of 30 minutes.

The box manufacturer and the manufacturer of wood used as inner packaging,

shall be affiliated with an inspection ageney aceredited by the American Lunber
Standards Committee, The box mapufacturer and the manufacturer of wood used as
inner packaging shall ensure traceability to the original source of heat treatment.
Ezch box shall be marked to show the conformance to the Intermational Plant
Protection Convention Standard. Boxes and any wood used az inner packaging

made of pon-manufactured wood shall be heat treated, The quality mark

shall be placed on both ends of the outer packaging, between the end

claats or end Dattens. Foreign wanufacturers shall have the heat treatment

of non-manufactured wood products verified in accordance with thelr National Plant
Protection Organizatlen's compliance program.

METRLLIC SEAL: Use 2734342, Rev AR,

The following shall apply to drawing 7223910, revision -, dated ¢ MOV S5

20 bar marking shail be applied in accordance with MIL-STD-129%, Rev P, with
Change Notice 2, dated 10 Feb 2004.

PERFORMANCE ORIENTED PACKAGING MARKING: Correct £rom "4ALM
Lo "&aA"r,

PROPER SHIPPING MARKING: Correct to "SIGHNAL DEVICES, HakD TR Q191".

UN POP markings may be marked on the top of the M2Al container if sufficient
space is not available on the side opposite the nomenelature.

THE FOLLOWING APPLIES TO CLIN 0003:

Packaging shall be in accordance with 31359738 revision R, dated 17 MAR 94

Whnen lot numbering is reguired, no more than cone lot shall be packaged in an outer shipping cantainer.
Markiwg shall be in accordance with 3139738 revision R, dated 17 MAR 94,

The fnllowing shall apply to drawing 3135738, REVISION R, DATED 17 MAR 94:

20 bar eode markings are reguired in aceordance with MIL-STEC-128, Rev P, with
Change Motice 2, datad 10 Fekh 2004,

PERFORMANCE ORIENTED PACKAGING (POP) VERIFICATION: In no case shall
a container be shipped if the gross weight marked on the package is
greater than the BOP certified weight. If the average gross weight
of the packed contalners {determined by weighing twe representative
samples and averaging the weight)] is greater than the certified
weight, container warking operations shall cease and the procuring
activity shall be rcontacted immediately.

EXCEPTION TO PERFORMANCE CRIEKTED PACKAGING (POF} MARKINGS: If
manuZacturad outside tiae USk, contractor shall not apply the UN 2OP
certification marking provided on drawing 3135738, Contractors {outside
the USR) are rasponsikle to perform UN FOP tests on packaging
reguirements provided in this contract and apply UN POP certification
marking authorized by the Competent Authority of the state {[country)

of manufacture,

HEAT TREAT WOOD QUALITY MARKING:
All pnon-manufactured wood used in packaging shall he heat treated to a

core cemperature of 56 degrees Celsing for a minimum of 30 minutes.

The box manufacturer and the manufacturer of wood used as inner packaging,
shall he affiliated with an inspection agency aceredited by the American Lumber
standards Committee. The box mamufacturer and the manufacturer of wood used as
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inner packaging shall ensure traceablilicy to the original source of heat treatment.
Each box shall bg marked ta show the conformance to the International Flant
Procection Convention Standard. Boxes and any wood used as inmer pachaging

made of non-manafactured wood shall be heat treated. The quality mark

shall be placed on both ends of the ocuter packaging, Letween the end

clezts or end battens. Foreion manufacturers shall have the heat treatment

of non-manufactured wood products verified in accordance with their National Plant
Protection Organizatrion's compliance program,

[End of clause}
{156303)
o-2 52 .247-43517 FALLETIZATION IWNSTRUCTION MAR/1892

LOCAL
THE POLLOWING APPLIES TO CLIN CGOO0L:

Palletization shall be in accordance with 1%-48-4116/1078, revigion 1, dated QCT 88 AND 19-48-4116 REV A, DATED JUNE 2003. MARKING
SHALL BE IM ACCORDANCE WITH DRAWING ACVOCSS1l, REV C, DATED 11 JULY 2003, HEAT TREAT REQUIREMENTS FOR ALL RON-MANUFASTURED WOCD USED IN
TEE PRLLATIZEEL LOAD APPLIES TOQ THIS COMTRACT.

THE FOLLAOWING APRLIES TO CLIN 0003:

Palletization snall be in accordance with 19-48-4116/107H, revigion 2, dated AUS 94 AND 19-48-4216 REV B, DATED JUME 2003. MARKIKS
SHALL BE IN ACCORDANCE WITH DRAWING ACV00Z61l, REV C, DATED 11 JULY 2003. HEAT TREAT RECUIREMENTS FOR ALL HNON-MANUFRSTURED WOOD USED IN

THE PALLATIZED LORD APPLIES TO THIS CONTRACT. FRREIGN MANUFACTURERS SHAELL HAVE THE HEAT TREATMENT OF NON-MANUFACTURED WOQD PROCUCTS
VERIFIED IN ACCORDANCE WITH THEIR NATIONAL PLAN T PROTECTION CRGRNIZATIO COMPLIANCE PROZRAEM,

[End of =lause}

{056204)
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SECTION E - INSPEQTION AND ACCEPTRNCE

For Lecal Clauses See: hbtp://www.afse.army.mil/fac/aais/ice/clauses/index. htm

The follewing Federal Acguisition Regulation (FAR), DopD FAR Zupplement clauses and provigiong, the full text of which will be made
available upon regquest, are incorporated hewein by reference with the same force and effect as if set Zerth in full text.

The taxt of the clauses incorporated by reference herein are available from the contract speclalist indicated in bloct 7 of the Standard

Form 23 or (a5 applicable)] the contracting officer and will be furrnished upson request. Other documents are available as indicated in the
schedula.

Any company/individual wishing te purchase a copy of the Federal Acquisition Regqulation [(FAR), the Army FAR Supplement or the LOD FAR
Supplement, may do so from the Superintendent of Documents, US Governmment Printing Offipe, Washington DC 20402

{ERT7OQL)
Requlatory Cite Title Date
E-1 52,248-2 INSPECTION OF SUPPLIES-FIXED-~PRICE AUG/ 1996
E-2 52.246-14 RESPONSIEILITY FOR SUPPLIES BFR/19E4
2-3 £2.208-451L FIRST ARTICLE TEST (GOVERNMEINT TESTING) MAY /1994
LOCRT.

a. The first article shall consist cf: IM¥ ACCORDANCE WITH THE SPECIFICATION; which =hall be examined and tested in aczoxdance with
contract requirsments, the item specificaticn (8), the

Suality hssurance Provisions [(QAPS) and drawings listed in the Technical Data Package,

b. The first article shall be delivered to: NSWC, CRANE IN, The first article shall ke delivered by the Contractor Free on Boaxd
[FOB) destinaticn except when transportation protective service or transportation security is required by other provision of this
contract. If such is the cage, the first article shall be delivered FOB origin and shipped on Covernment Bill of Lading.

©. The first artizle shall be representative of items to be mamufactured using the same preocesses and procedures as contract
production. All parts and materials, including packaging and packing, shall he cbtained from the same source of supply as will be used
during regular productien. 211 compenents, subassemblies, and agsemblies in the first article sample shall have been produced bv the
Contractory (including subrontractors) using the technical data package provided by the Government.

d. Eriocr toc delivery, each of the first article aszsemblissz, subassemblies, and components shall be inspected by the Contractor for
all c¢onkract, drawing, QAP and specification —eguirements except for any envirommental or destructive tests indicated below: NONE. The
Contractor shall provide to the Contracting Offlcer at least 15 calendar days advance notice of the schedule date feor £inal inspection
of the firzst article, Those inspections which are of a destructive nature shall be performed vpon additicnal sample parts selected from
the same lob{s] or batcnies) fxrom which the first article was selected. Results of ¢ontractor inspections (inclwding supplier's and
Vendor's inspection records whan applicable) shall be verified by the Government Juality Asgurance Representative {QAR). Ths QAR shall
attach to the contractor's inspection repart a completed DD Form 1222. One <opy ¢f the contracteor's inspection report with the DD Form
1222 shall be ferwarded with the first article; two copies ghall be provided te khe Contracting Officer. Upon delivery to the

Government, the first article my be subjected to ingpection for all contrace, drawing, specification, and QAP reguirements.

&, HNotwithstanding the provisions for waiver of first article, an additicnal first article sample or portion therecf, may be crdered
by the Contracting Officer in writing when {i] a wajor change is made to the technical data, (ii} whenever there ig a lapse in
production for a period in excess of %0 days, or {iii) whenever a change oaogurs in the place of performance, manufacturing process,
material used, drawing, specification or source supply. When conditions (i), (ii], or (iii} abewve ocecurs, the Zontractor shall notify
ths Contracting Officer so that a determination can be made concerming the need for an additiomnal first article sample or peortion
czhersof, and instructions provided concerning the submission, inspection and notification of results. Costs of che first arcicle
testing resulting from preduction process change, change in the place of performance, or material substitution shall be borne by the
Contractor.

f. FRejected first articles or portions thereof not destroyed during inspection and testing will be held at the government first
article test site for a period of 30 days following the date of notificaticn of rejection, pending receipt of instructionz from the
concractor for the disposition of the rejected materizl. The Contractor agrees that failure to furnish such instructions within said 30
day perind shall censtitute abandonment of said material by the Contractor and shall confer upon the Goverament the right to destroy or
otherwise dispose of the rejectad items at the discretion of the Government without liability teo the Jentractor by reason of such
destruction or disposition.

APPX117




Reference Neo. of Document Being Continued Page zz of 43

CONTINUATION SHEET
PHN/STIN W52PiJ-04-C-0098 MOD/AMD

Name of Offeror or Coniractor: syRoTECHNIC SPECIALTIES INC.

(End of c¢lause)

[BSE033)
E-4 52.245-4537 ACCEPTANCE INSFECTICN EZUIEMENT (AIE) FER/2002
LOCAL
a.

Roguisition, maintenance, and disposition of Acceptance Inspection Equipment (AIE} shall be in accordance with ANSI/NCSL Z540-1
or IS0 10012-1. AIE shall be used to assure conformance of compenents and end items to contract requirements. AIE shall include all

types cf inspection, measuring, and test equipment whether Government furnished, contractor designed, or commercially acquired, aleong

with the necessary specifications, and the procedures for their use.

bh. The Contractor shall provide all Acceptance Inspection Equipment (ALR) necessary, except for the Goveimment Furnished Equipment
[GFE] listed in paragraph (g.8). The GFE shall ke provided in accordance with the Government Property clause of this contract. The
Contractor is responsikle for contacting NSWC Corona at least 45 days in advance of the date the GFE is rejuired to schedule delivery.
Government furnished AIE shall net be used oy the contracter or hiz subcontractor in lieu of in-process or work gages.

0. Contractor AIE designs, specifications, and procedures for Critical, Major, Special, and Minor characteristics shall be submitbed
te the Government for review and approvel in accordance with the Contract Data Requirements List, DD Form 1422, All Cocaotractor AIE
deozumentation reguiring Government approval shall contain sufficient information to permit evaluastion of the AIE's ability te test,
verify or measure the characteristic or parameter with the required accuracy and precision. Contractor designed AIE requiring Government
approval shall be made either irn accordance with the equipment drawings speclfied in sgection € of contract (Description/Speeification
Section), or in accordance with any other dasign documentation provided that it is approved by the Government. The Government will
approve the RIE deocumentation or provide regquirements for approval within 45 days of receipt. The Contractor shall be responsikle for
any delays resulting from late submission of AIE documentakbiem to the Govermment for appraval, and any delays resulting from the
submission of inadequate or incomplete AIE documentation.

d, The contractor must ensure that all RIE is approved and available for use prior to First hArticle Submission, if Pirst article is
ragquired, or prior te initiation ef production under this contract.

. Resubmission of AIE design, specifigation, and procedure documentaticn for appreoval con a follow-on contract is not regquired
provided inspection characteristic parameters specified in the current technical datz package and the previously approved AIE

documentation remain uncharged, The contracter shall provide the contract number and identify previocualy approved AIE deocumentation
that meets the above prereguisites.

£. The Government reserves the right to disapprove at any time during the performasnce of this contract, use of any AIE not meeting
the reguirements of the approved desion, specification, ox procedure documentation.

g. Navy Special Interface Gage Regquiremants {NSIG;

1. The Wavy Speclal Irnterface Gages listed under this clause will ke forwarded to the Contractor for joint use by the Contract

Adminigtration Office {CAOQ) and the Contractor.

2. The Contracter may substitute contractor designed and buil:s AIE for the NSIG noted as applicable in pavagraph .3, However,

the desimms require Government approval and the contractor AIE hardware regulres Government certcification. ALE deslgns shall be
submicted in accordance with paragrach o. The contractor shall notify FSWC Corcna prior to submission of AIE for certification. Twe
copies of each Govermment approved contractor AIE drawing shall accompany the centractor AIE harxdware sent to the Government for
cerzificacion. The Government shall perform the contractor AIE certificazion, return the hardware and provide notificatien of
acceptance or rejection to the Contractor within 45 days of receipt of the contractor AIE.
delays resulting from late submission of documertation or hardware.
centractor AIE for approval.
{ORR) identification.

The contractor shall be respongible for any
The Contractor shall alse submit the calibration pericds for each
The Government shall affix Calibratiorn stickers to the contracstor AIE for Quality Assurance Representative

3. The R8IGs are provided for wverification of selected interface dimensions and do not constitute sole acceptance criteria of

production items or ralieve the Contractor of meeting all drawing/specification requirements under the contracs.

4. Teems that fall to be accepted by the applicaple NEIGS may be inspected by ancther means to determine acceptance or rejecticm,

provided the alternate inspecticn method is acceptable to the govermment approval authoricy.

5. The Government shall not be responsikle [or discrepancies or delays in productlon items resulting through misuse, damage or
excessive wear to the NSIGs.

6. Calibration and repair of the NEIGs shall only be performed as authorized by the Naval Surface Warfare Center {NSWC), Corona
Eivigion. Repair is at no coet To the Contractor unless repair is reguired due to damage to the gages resulting from Contragtor faul:
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or negligence. Damaged, worn, or otherwise unserviceable NSIGs shall be brought to the immediate attention of the CAD and HSWC Corona.
The Ccntractcr shall not make any adjustments, alterations or add perranent markings to NSIG hardware unless specified by the NSIG
operating instructions or autheorized by the Desiemated Technical Aezivivy.

7. Within 45 days aftexr final acceptance of all production items, the N2IGs shall be shipped To NIWC, Corona Divigion, ATTH:
Receiving Officer, Bldg 575, Gage Laboratery, 12835 Fourth St., Morco, C& 923B£0-1915. The following specifications are applicable:

{i) sShipping, MIL-STD-2073, "DOD Standard Practice for Mililtary Packaging®
tii) Marking, MIL-STD-129, *“Marking for Shipment and Storage'.

3. The following NSIGs shall be provided and are mandatory for use except as noted by an (%) for paragraph (.2} applicabilivy.

Para.

g.2
applies  Drawing Rev Char MSIG Qty Dimensions Weight Value

[End of clause)
(EBE03Z]
E-5 52.2e6-11 HIGHER-LEVEL COWTRACT QUALITY REQUIREMENT FEB/2004
LOCAT
{a) Definition. “Centract date!, as used im this clause, means the date set for bid opeaing; or if this is a negotiated contract

or a modification, the effectiwve date of this contrack or modification.

{b] The Contractor shal: comply with:

{1 I8Q o002
B8] ISC 2001-2000; cnly design/develcpment exclusions permitted
t IS0 2001-2000; no exclusicns permitted

or an alterate program/system approved by the activity listed in block 7 of the Standard Form 33, in effeckt oo the contract date and
which is nereby incorporated inte this contract.

[End of clause)

(ES&6001)

E-¢ 52.246-45086 STATISTICAL PROTESS CONTROL [(SPC) FEBE/2004
LOCAT
a. I addition to the guality regquirements of the technical data package, the Contractor shall implement Statistical Process Control
[5PC) in accordance with a government accepted SPC Program Plan, Control chart techniques shall be in accordance with the American
Kational sStandards Institute (RNSI) BL, B2 and B3. Alternate 5PC charting wmetheds wmay be propoced and submitted to the Government for
review.

L. The SPC Program Plan dewveloped by the contractor shall ceongist of a general plan and a detailed plan. The plans skall be
structured as delineated on the Data Item Description referenced in the DG Form 1423, The general and the detaliled plans shall ke
submitted to the government for review pexr DD Forwm 1423 requirements., Notification by the Government of acceptance or nonacceptance of
the plans shall he provided in accordance with the timeframes specified om the DD Foxm 1422, Once a genexral plan for a fazility has
been approved by this Command, the approval remains in effect for subsequent contracts as long as the contractual requirements remain
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substantially unchanged from contract to contract. Therefore, resubmissicn of a praviously accepted general SPC plan is not required if
current SPC contract clause and Data Item Description (DID) requirements are fulfilled, If this Command has previously accepted the

general SPC plan under essencially the sare S5PC contractual requirements, so indicate by providing the Contracting Qfficer with the
following infoxmation:

Date of Acceptance

Contragt Numberis)

<. The geatractor is responsible for uvpdating the general plan to current SPC contractual requirements. If arrors or omissiens are
encounterad in a previeusly accepted SPC general plan, opportunities for improvement will be identified by the Govexmment, and
corrective action shall be accorplished by the contractor.

d. A milestone schedule will he submitted for those facilities whe do not have, or have never had, a fully implemerted SPC program
and will not have a fully operational S2C program oace production is initiated. The milestenes shall provide a time phased schedule of
all efforts planned relative to implementation of an SPC program acceptables to the Government, A milestone schedule shall include
implementation start and complete dates for those SPC subjects addressed in the Statistical Process Control Statement of Werk located in
Section €. The milestone schedule shall only include those actions that can not he accomplished pricr to fixst article or the
initiacion of production, if a first articie is not reguired. Milestones shall be developed for each commodity identified for SBC
appilication. Milestones shall be submitted through the Govexnment QJuality Assurance Representative to the Contracting Officer for
review and acceptance. Any deviatiens from the accepted milestones, to include justification for such deviations, shall bea resubmitczed
throuwgh the same channels for review. The Government reserves the right to disapprove any changes to the previcusly acceptad

milestones. MNotification by the Government of the acseptance or noracceptance of the milestomes shall be furnished to the Conrrastor by
the Contracting Officer.

#. The Contractor ghall review all procosss and operaticn parameters Zor possible application of SPC technigues. This review shall

include processes and operations under the control of the prime contractor and those under the contrel of subcontractcr or vendor
facilities. A written justificatieon shall be included in the detailed plan for aach process and oparation paramster that controlg or
influences characteristics identified as critical, special, or major which have been deemed impractical for the applicaticn of SPC
techniques. A pamphlet on application of SPC for short production runs is available through the Contracting Officer.

f. Statistical evidénce in the form of control charts shall be prepared and maintained for each process or operation parameter
identified in the detailed plan. These charts shall identify all corrective actions rtaken on scatilstical sianal.

Turing production
ruas, contxol charts shall ke maintained in such a manner to assure product is traceable to the contrel charts.

At the conclusion of
the production run, a eolliection of charts traceable teo the product, shall be maintained feor a minimum of 2 years.

shall he provided to the Government for review at any time upon request.

The contrel charts

g. When the process oy operation parameter undsr contral has demonstrated both stability and capability, the Contractor MAY request,
in writing, through Administrative Contracting Officer (ACO) and Contracting Gifiver (C0) channels to the Product Assurance and Test
Directorate, that acceptance inspection or testing performad in accordance with contract requirements be reduced or eliminated,

Upcn
approval by the 20, acceptance shall then be based upen the accepted SPC plan, pyocedures, practices and the control charts.

h, The Government will not consider requests for reductleon or elimination of 100% acceptance inspection and testing oI parametsrs or

charactaristics identified as critical in the technical data package, specifications cor drawings of this contract if any one cf the
following corditions exist:

{1] The existing process currently ubilizes a fully avtomated, cost effective, and sufficiently reliable methed of 100% asceptance
inspection or testing for an attribute-type critical parameter or characteristic.

(2] The Contractor utilizes attribute SPC control chart methods for the critical parameter or characteristic.

t3} The crizical parameter or characteristic i= a first order, single point safety failure mode {nonconformance of the critigal
parameter or characteristic in and of itself would cause a catastrophic failure] .

i. The Govarnment will ouly consider weduction or elimination of the 100% acceptance inapection or test requirement for other
critical paramefers or characteristica if either of the Ipllowing conditions are met: '

{1} The process is in a state of statistical control utilizing variable control chart methods for the critigal parameter or
characteristic uwnder contrel and the process performance index (Cpk) is at least 2.0. The Contractcr shall maintain ohjective quality
evidence through periocdic audits that the process performance index is heing maintained for each production delivary.

{2) The critical parametar or characteristic is conclusively shown to be completely controlled by one or more process cr operation
parameters earlier in the process, and those parameters are in a state of statistical control wutilizing wariable data, and the preoduct
of the probability of the conformance for esach earlier parameter associated to the critical characceristic is better than or equal to a
value eguivalent te that provided by a Cpk of at least 2.0. The Contractor shall maintain objective quality evidence through pericdic
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audits that the process performance indexes are being maintained for each production deliwvery.

j. For characteristics other than critical, requests for reduction or elimiration of acceptance inspection and tesbing shall be
cansidered when cthe process performance index iz greater than or equal to a Cpk of 1.33 for variables data. Regquegts shall be
considered for attributes data when the percent beycond the specification limits is less than or equal to 003 (Cpk=1.33}).

k. Process or operaticon parameters under reduced or eliminated inspection or testing that underge a break in productlon less tham 6
months in length, may sontinue to operate under reduced or eliminated inspection or testing provided there has been no degradation helow
a Cpk of 1.33 (2.0 for critlcals}. Any break in production greater than € monthe shall require resubmission of the reguest Zer
reduction or elimination of inspectiom cr testing through the same channels cited in paragraph g akove.

1. Wobt usad.

m. Immediacely feollewing a change to a process or cperation parameter under reduced or eliminated inspection, the process capability

{Cp! or process perfoxmance indexes (Cpk! shall be recaliculated and deocumented for varxiable data; the grand average fraction defective
shall be recaleulated for attribute data. 1If any of these values have deteriorated, immediate notification shall be made to the

Governnent along with the assocliated documentation. Return to original inspection and test recuirements may be imposed as stipulated in
paragraph n below.

n. The Government raserves the right to withdraw authorization to reduce or eliminate final acceptance inspection or testing and

direct the Contractor to return to original contract inspectien or test procedures at any indication of loss of process control or
deterioration of quality.

{End of clause)

{Z38034)

E-7 E2.248-4530 SUBMISSION OF PRODUCTION LOT SAMPLES (GOVERIMENT TESTING MAY /1894
LOCAL
a. R lot acceptance test sample is required to be submitted by the Contractor from each production lot tendered to the Government for
acceptance. This sample shall consisk of: AS REQUIRED BY THE MK124 SFPECIPICATION. The sample unlts shall be deliwvered by the
Contractor Free on Board (FOB) destiration, except when transpeortation protective service of Cransportation security is required by
obher provisicn of this contract. When such is the case, the sample units shall be delivered FOB origin and shipped to the test
facility identified below on a Government Bill of Lading for the following tasts:

TEST REQUIREMENTS SAMEPLE
AS REQUIRED BY THE MKl24 SPECIFICATION

TEST FACILITY: WEWC CRANE, IN

L. When the production lot sample consists of components parts which zequirae uploading at a Government Load, Assemble, and pack (LAP}
farility, and a shipping address is provided below, the centractor shall ship the sample unite as specified above directly to the LAP

facility. The LAP facility, upon completion of the uvploading, will be responsible for shipping the samples to the tests facility
indicated above in paragraph a.

LAP FROILITY:

c¢. The sample units shall be randomly selected from the entire lot by or in the presence of the Government Qualiby Assurance
Representative. Unless othexrwise specified, the sample units are considered to be destructively tested and are in addition to the units
deliverable under the contract.

d. Prisr to selection of the sample units, the lek shall have been inspected to and meet all other reguiraments of the contract. A

sample shall net be submitted from a lot rejected for nonconformance to the detailed reguirements of the specificatlons) and drawing (s}
unless autherized by the Contracting Officer. )

e, Unless autheorized by the Contracting Officer, the lo: from which the samples are drawn shall anct he shipped until official
notification has been provided by the Contracting Officer that the tested units have satigfactorlily met the established regquirements.
Final acceptance of the lot shall not proceed until such notification has been provided.

f. If the producticn lot sample contains samples for ballistic testing, the test samples shall be identified as such on the cuter

packs ard the applicable Ballistiec Test Regquest (BTR! number shall be stenciled on all ourer packs and included on all shipping
dacuments.
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g. The Contractiny Qfficer ghall by written notice to the Contractor within 45 days after receipt of the sample units by the
government, approve, dizapprove, or cenditionally approve the lot acceptance sample.

h. If the production lot sample fails tc meet applicable reguirements,
Government, to submit an additional productlon lot test sample for test.
production lot test sample, the Contractor shall at no additional cost to the Government make any necessary changes, modificatiens, or
repairs and select another sample for testing. The additioral test sample shall be furnished to the Sovernment under the terms and
conditions and within the time specified in the notification. The Government shall take action on this test sample within the time
limit specified in paragraph g above. All costs associated with the additionsl testing shall be borne by the Contractor.

the Contractor may be requirved at the option of the
When notified by the Government to submit an additional

i. If a ballistic test sample fails ko meeb contractual performance or functionral requirements, the Contractor shall reimburse the
Government for transportaticn costs associated with the failing sample, including the cost of transportation protective service and
tracgportation security requirements when such seseurity is required by other provision of this contract. An exception to this
requirement for reimbursement of Government transportation costs will occur if the Government determines that the functional test
samplea falled to meet contractual performance requirements through no fault of the contractor.

j. If the Contracter fails to deliver any production lob test sample{s) for test within khe btime or times specified, or if the
Contracting Officer disapproves any production lot test sample{s),

the Contractor shall ke deemsd to have failed to make delivery within
the meaning of the Default clause of this contract.

Therafore, this contract may he subject to terminaticn for default. Faillure of the
Government in such an event to terminate this contract for default shall not relieve the contractor of the respensibility to meet the
delivery schedule for preduction cuantities.

k. 1In tha event the Coentracting (Officer does not approve, conditionally approve, or disapprove the production 1ot test sample(s)
within the time specified in paragraph g above, the Contracting Officer shall equitably adjust the delivery or performance dates, or the
contract price, or both, and any other contractual provision affected by such delay in accordance with the procedures provided in the

thanges clause. Failure to agree to any adjustment zhall be a dispute concerning a guestion of the fact within the meaning of the
zlause of this contract entitled Disputes.

[End of Clausa}

(EB6035}

-

E-§ 52.245-4545 MIL-S5TBE-1216
LCCAL

OCT/2000

The Department of Defense (DoD] Preferred Methods for this Acceptance of Product, MIL-5TR-1516, shall be used for this procurement
action. A1l refersnces to MIL-STD-105, MIL-STD-414, MIL-STD-1235, and AMSI Z1.4 appearing in the Techniecal Data Package [TDF) are

replaced by MIL-8TD-1915. Verificatiom Levels (VL) shall replace AQLs and shall be VL IV for major characteristes and VL II for minor
characteristics.

(End of clause}

{ESTE50)

E-9 52.246-4528 REWORE AND REBATR OF NONCOMFORMIMNG MATERIAL MAY /1994
LOCAL
a. Rewcrk and Repair are defined as follows:

{1} FHework - The reprocessing of nonconforming material te make it conform completely to bBhe drawings, specificaticns oy contract
reguirenents.

{2} Repair - The reprocessing of nonzonforming material in accordance with approved written procedures and operations to reduce,
but not completely

eliminate, the nonconformance. The purpose of repair is to bring nonconforming material into a usable condition. Repair is
distinguished from rework in that

the item after repair still does not complately conform to all of the azpplicable drawings, specifications or contract reguirements.
B. FRework procedures alsng with the assoviated inspection procedures shall Le decumented by the Contractor and submitted to the
Govermment guality Assurance

Fepresentativa (QAH] for review prior te implementaticn. Rework procedures arve subject to the QRR's disapproval.

¢. Repalr precedures shall be documented by the Contractor and submitted on a Request for Deviation/Waiver, DD Form 1694, to the
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Contracting Officer for
review and written approval prior to implementation.

d. Whenever the Contraccor submits a repalr or rework procedurs for Government review, the submission shall zlso include a
degseription of the cause

for the nonconformances and a description of the action taken ox to be taken to prevent recurrence.

e. The rework or repair procedure shall also contain a provision for reinspection which will take precedence over the Technical Dakta
Package

requirements and shall, in addition, provide the Government assurance that the reworked or repaired items have met reprocessing
requirements.

(End of clause}

(ES7012)

E-10 h2 . 24K-4532 DESTRUCTIVE TESTING MAEY/ 1594
LOCRL
a. All costs foy destructive testing by the Contractor and items destroyed by the Govermment are congidered as being included in the
contract unit price.

b. Where destructive testing of items or components therecf Zs5 requirad by contract or specification, the number of items or
componsnts regquired to be dastructively tested, whether destructively tested or not, shall be in addition to the guantity te the
delivered to the dovernment as set forch in the Contract Schedule.

2. All pieces of the complete First Article shall be considered as destructively tested irems unless specifically exemptad by cther
provisions of this centract.

d. The Cortracker shall nat reuse any components from Items used in a destructiwve test during First Article, lot acweptance or
inprocess testing, unrless specifically authorized by the Contracting Cfficer.

&, The Government reserves the right to take title to all cr any items or components described above. The Government may take title
to all or any items or components upon notice to the Contractor. The items or components of items to which the Government kakes title
ghall be shipped in accordance with the Contracting OZficer's imstructions. Those items and components te which the Government does not
oktain title shall be rendered inoperable and dispcsed of as scrap by the Contractor.

{End of clause)

(ES7011)

E-11 52.24%-4550 CRITICAL CHARRCTERISTICS FEER/2004
LOCAL

a. The contractors processes shall be desigred to prevent the creation or occurrence of critical noenconfcrmances. The contractor shall
establish, document and maintain specific procedures, work and handling instructions and process controls relating ta any critical
characteristics.
B, The contractor shall assure hiz critical processes are robust in design such that product and performance are relatively insensirive
to design and manufacturing parameters. R robust dasion anticipates changes and problems. Robust processes shall be designed to yield
less than one noncenformance in one million.
c. An ingpection/verification system shall be emploved bhat will verify the rcbustness of your critical processes. Maximum use should be
made of automated inspection equipment to accomplish verification of preduct quality. Mistake procfing techniques of your material
handiing and inspection systems are encouraged.
d. Prewvicus Practices/Special Characteristics. As a result cf previous practicas, the governments technical data may refer to C-itical
(not armotated with I or II) and Special characteristics, Characteristics claesified as Critical {(not annotated with a I or II) shall be
subjest to all requirements herein associated with Critical (1) characteristics and level I Critical nonconformances. Unless ctherwise
stated in Section O, characteristics classified as Special shall be subject to all requirements herein associated with Critical {IT} and
Level (II) Critical nonconformances.
e. Contracter Identified Critical Characteristics List (CICCL). Not ineluding critical characteristics defined in the governments
technical data {drawings, speeifications, ete.), the wontractar shall identify and document all material,

cocmponent,, subassembly aad
asgembly chararteristics whose nonconformances way result in hazardeus or unsafe conditions for individuals using, meintaining or

depending upon the product. All additional eritical characteristics identified by the contractor shall comply with the oritical
characzeristle requirements of the technical data package, supplemented hersin, The cortractors additicnal critical characteristics
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ghall be classified as Critical (I) ox Critical (IT}, and shall be reviewed and approved by the procuring activity prier to
manufacturing (DI-SAFT-8097CA) . The following definivtiens are providad.

Level - ericical nonconformance. A nonconformance of a eritiecal charscteristic that judgment and experience indicate would result in
hazardous or unsafe conditicns for individnals uwsing, maintaining or depending upon the product:; or a nonconformance that judgment and
axperience indleate would prevent performance of the tactical funetien of a weapon system or najor end item. The following (as a
minimum) are cLassified as Level I critical nonconformances:

{1] & nonconfeo-mance that will =esult in a hazardeus or unsafe condition {often referred to a3 a single peint failurxe)
{2} A nonconformance that will remove or degrade a safety feature (such as those in a safe and arm device or fuzing system).
(3} & nonconformance that will result in viclatlon of mandatory safety policies or standards.

Level IT critical noncenformance: 2 nonceonformance of & c¢ritical characteristic, cther than Level I,

This includes the nonconformance of
& characteristiec that judgment and experience indicare may, depending upon the degree nf variance from the design requirement, the
presence of other rconconformances or procedural errors,:

(1] result in a hazardous or unsafe conditions for individuals using, maintaining or depending upon the product, ar

121 prevent performance of the cactical funceion of a majer end icem.
f. In the event that a Critical nonconformance is found amywhere in the production process, the contractcr, as part of his gualicy
systam, shall have procedures in place to ensure:

{1) The noncanformance is pesitively identified and segregated so that there is no possibility of the item inadvertently re-
entering the production process. This control shall be accomplished without affecting or impairing subsequent defect analysis.

{3) The operation that produced the defective component or assembly and any cother operations incorporating that component or
assembly is immediately stopped.

{3) The government is immediately notifled of che critical nonconformance (telephonically and electronie mail.) (DI-SAFT-
BQST0A) .

(4} Any suspect material {material in process that may contain the same defect) is identified, segregated and suspended frem
any further processing.

{(5) An investigation is conducted ko determine cthe cause of the deficiency and requirsd corrective actions. A veport of this
iavestigaticn shall be submitted to the government (DI-SAFT-20270A). The use of the DID report shall not delay notification to the
government .,

{&] A reguest to restart manufacturing or to use any suspect material associated with the critical nonconformance is submitted
tz the government (DI-SAFT-80970&). Restart of production shall not oceur until the investigations are complets or upon authorization
from the procuring contracting officer. 21l objective evidence of the investisations to date shall be available for review at the time
of restart. Suspect materiel found to be nonconforming shall not be used without Government approval.

g. The contractor may develop alternative plans and provisions relative to government or contractor identified Critical lewvel (I} and
Cricical Level (IT) characteristics. The provisions ghall be gubmittesd to the government for advanced approval and =hall address the
following:

{1} Complete explaration gf potential failure mode(s) together with supporting historical and statistical data.

{2) Pre-established plan of acticn (FOA) to he taken when a critical nonconfermance occurs and a description of contrels to
engure there is no possibility of the nonconforming item inadwertently entering the production process.

(3] Means of tracking nonconformance rate, jnvestigative results and cerrective actions taken.

(4) Methed to immediately werify that a produced critical neonconformance is consistent with the identified failure models) and
does not exceed the historical nonconformance rate.

The contractor can resume production without specific government approval based upon the pre-approved alternate plans and provisions for
rritical (I} characteristics and level (I] Critical nonconformahces and Critical (IT) characteristics and level (II) Critical
nonconformances .

h. If a eritical nonconformance is discovered during further processing or loading, the original manufacturer who introduced the
critical nonconformance shall bear responsibility for the nonconformance.

i. The Government Quality Assurance Representative will perform the surveillance actions necessary to ensure rcompliance with this
clause.

(End of claunse]
{ES7500)
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SECTICH F - DELIVERIES OR PERTORMAMCE

For Local Clauses See: http://www.afsc.army.mil/ac/azis/ioc/clauses/index. htm

The feollowing Federal Acquisition Regulation {(FAR], DoD FAR Supplement clauses and provisions, the full text of which will be made
available upon regquest, are incerporated herein by reference with the same forece and effect as if set forth in full taxt.

The text of the clauses incorporated by weference herein are available from the contract specialist indicated in block 7 of the Standerd

Form 33 or (as applicable} the centracting officer and will be furnished upon request. Uther documents are available as indicated in the
schedule.

Any company/individual wishing to purchase a copy of the Federal Acquisition Regulation (FAR), the Army FAR Supplement or the D22 FRR
Supp-ement, may do 50 from the Superintendent of Documents, US Government Printing Office, Washington DO 2p402.

(FA700L)
Eegulatory Cite Title Date
F-1 52.211-27 DELIVERY OF EXCESS QUANTITIES SEP/ 1983
F-2 52.242-1% STOP-WORK ORDER AUG/1989
F-3 £2.242-17 GOVERMMENT DELAY OF WORK AFR/.3E4
F-4 52.247-283 F.0.B. ORIGIN JUN/1588
F-5 52,247-55 F.0.B. POINT FOR DELIVERY OF GOVERNMENT-FURNMISHED FROFERTY APR/1984
F-& 52.247-58 LOADING, BLOCKING, AND BRACIHNG OF FREIGHT CAR SHIFMENTS RFR/1984
F-7 52.247-5% F.O.BE. ORIGEN - CARLOAD RNE TRUCKICAD SHIPMENTS APR/1984
F-2 52.247-81 F.0.B. ORIGIN-MINIMUM SIZE OF SHIPMENTS RPZ/ 1984
F-3 252.247-7023 TRANSPORTATION CF SUPPLIES BY SEA MAY/2002
DFARS
F-10 S2.247-4504 TRANSPORTATION SECURITY REQUIREMENTS FOR CONTRADTOR-TO- CONTRACTOR MBR /2004
LOCKL SHIPMERTS

(2] Supplies procured or furnished under this contract/subcontract, which are shipped between two or mors contractors, and
which are gualified as sensitive in accordance with DeD 5100.76-M (Physical Security of Sensitive Conventional Axms, Ammunition, and
Explosives), or are shipped as DOT Class A or 3 Explosives, reguire special Transportation Protective Service {TPS) during shipment from
a1l peoints of origin to all destinations. TPES will be squivalent to the DoD security standard for the appiicable sensitive category or
explosive class identified under Dol 4500.9R, Defense Transportation Regulation, parts II and III, as added o or amended by applicable

military service policies in accordance with guidance provided by Defence Logistics Agency (DL} /Defense Contract Management Agency
(DCMA] .

(b} Shipper's Defense Contract Management Ageney (DOMA} transportaticn offices will furnizh assistance in providing the
sensitive category ¢f items to be shipped, detexrmining the TPS reguired, and chtaining the TPS from commercial carriers as necessary.

{c] This clause must he eantersd in all contracts/subcontracts at any tiexr,

(End of clause)

(F37115)

F-13 52.247-4531 COGNIZANT TRENSPORTATION OFFICER MAY/1993
LOCAL

{a) The contract administration office designated at the time of contract award, or the office servicing the poiat of shipment
if subsecuently designated by the original office, will be the contact point ro which the contractor will:

{1l] Submit, as necessary, DD Foxm 1635, Application for U.5. Government Rill{s) of Lading/Bxport Traffic Release, in
triplicate at least ten days pricr to date supolies will be available for shipment;

{2) Obbain shipping instructions as necessary for FP.O.B. Destinatien delivery, and

{2) Furnish recessary informatien for MILSTRIP/MILSTAMP or othetr shipment documentation and movement control,
including air and water terminal clearances.

{4} For FMS, at least ten days in advance of actual shipping date the contractor should xegquest verification of "Ship
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to' and "Notification" address from the appropriate DCMAC.

{b] The contract administration office will provide to the contractor data necessary for shipment mariking and freight roucing.

{z] The contractor shall not ship direetly te a military alr or water port terminal without authorization by the designated
peint of contact.

[End of clausa)

(FE7240})

F-12 47.305-1518) SPECTAL TRANSPORT/LOARDING REQUIREMENTS [HAZARDOUS) FEB/19%6
LOCAT,

(a} In addition to requirements set forth under General Provision, "Loading, Bracing, and Elocking of Freight Car Shipments, "
rzil shipments will be loaded, blocked and braced in accordance with rules and methods contained in the current editions of Uniform
Freight Classification, Associaticn of American Railroads Pamphlet No. 14, Cireular 426 and Bules Governihyg Loading of Commoditiss on
Open Top Cars, Bureauc of Explosives Tariff No. BOE 6000 publishing Hazardous Materials Remulations of the Department of Transportacion,
and Bureau of Explosives Pamphlets MNo. &, A as applicable. Uniform Fraight Clagsification may be procured from the regulatcry
alassification agent covering kerritory from which shipment will be made. ARR Pamphlets, Cirocular and Rules may Be procured from the
Bureau of Explesives, 59 E. Van Buren St., Chicage, IL 60605. Bureau of Explosives Taxiff Mo, BOE E0D0 and Burea of Explosives
ramphlets may be procured from the Bursa of Explosives, Association of American Rallroads, 1520 L Strest, Washington,D.C. 20035, U
Army Defense Ammunition Center (USADAU) approved drawings contained within Index of V.8, Army Unitization, Storage and Qutloading
Drawings for Ammunicion and Components is specifically applicable to rail leading, blocking and bracing of this jtem and ray be secured
by the Contracting Officer or the Defense Contract Management Agency (DIMA).

.5,

(b} Truck shirments will be loaded, blocked and braced in accordance with rules and methods contained in the current saditions
of Naticnal Motor Freight Classification and Americen Trucking Assceclation, Ine., Motor Carrier's Explosives and Dangerous Articles
Tariff, =& applicable and effective at the time of shipment. These publications may be procured from the American Trucking Associaticon,
Inz., Tariff Order Section, 1616 P 5t., N.W., Washington, D.C. 2003&. USADACS approved drawinas contained within Index of U.S. Army
Unitizaticn, Storage and Outleading Drawings for Ammunition and Compeonents is specifically applicable to moker, loading, blocking and
tracing of this item and can be secured from the Contracting Cfficer or DIMA.

(o) TOFC "Piggyhack" shipments will be loaded, blocked and braced in accordance with Bureau of Explosives Pamphlet No. 6C or
AR Circular Fo. 43, copies may be obtained from addresses given in para (a) above.

USADAC approved drawlings contained within Index of
U.5. Army Unitization,

Storage and Cutloading Drawings for Ammunition and Components is specifically applicable to loading, blecking and
bracing for TOFC shipments and may be cbtained from the Contracting Qfficer or DCMA.

{d} Container shipments will be loaded, blocked and braced in accordance with USADAC drawings contained within Index of U.S.
Army unitization, Storage and Outleoading Drawings for Ammunition and Components which is specifically applicable to loading, blocking
and bracing of container ghipments and may be secured Zrom the Contracting Officer or the DCHMA,

Except as the carrier{s] may be liable, the contractor shall be liable to the Government Eor any less or damage resulting from improper

loading and/er furnishing and installing dunmage material by the contractor for shipments to be made under this contract.

[End of clause}

(FE7007]
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SECTION G - CONTRARCT ADMIMNISTREATION DATA
FRON/ JOB
LINE AME Co/f OELG TRDER ACCOURTING DBLIGATED
ITEM MIER ACRN STAT ACCOUNTING CLASSIFICATLON NUMBER STATION AMOUNT
Q001AE R14A0F534T AR 2 a1 42034000041 B1B06P41476026ER  S2ENL1T 4P1F53 WE2PLT -1 2%,944 QR
41476038030
R14M4 2474 TMZ
COO01AS RI14ADRAS4T AR 2 21 4203400004 1B1BOEP4Z£7E026EE 823017 4FP1RED WS2P1J 4 1.4614,226.00
41476038030
MN4EN2504MPRARE ]
GI01AT R14AR0F4243F BA 2 21 42C34000041BIBOSAP41474026ER B28017 4P1F42 WREP1J 3 271,156,288
414760380320
N300 74 C4MPDROA2
0001AE RI4ROFEG4I AR 2 21 42034000041B1B0&P41476026EB 528017 ADLFSS WS2RLT $ 236,225.52
41476038030
N4502504MBAIE20
00032R UL$AOK154T A 2 33 42034000041B1EQEP414760Z6ER 528017 4P1K19 WS201J 8§ 843,424.92
41476038030
FD20200418018
O003AB  W16AOM854I  RA 2 21 42034000041R1B0SP41l476026EB 528017 4D1ME6 WS2PLlT H 3,604.38
41476C3BOZQ
MIPR4FOSCLOLIOY
TOTAL 4 2,798,385 .18
SERVICE ACCOUNTING OALIGATED
NAME TOTAL BY ACRN  ACCOUNTING CLASSIFICATION STATION AMOUNT
Army AR 21 42034000041B1lEP0EP41476026EB  S28017 W52P1.T & 2,794, 3B5.13
TOTAL 3 2, 798,385,158
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SECTION H - SPECIAL CONTRACT REQUIREMENTE

For Local Clauses See: htep://www.afsc.army.mil/ac/aais/ice/clauses/index. htm

The follgowing Federal Reoquisition Regulation (FAR), DoD FAR Supplement clavses and provisions, the full text of which will be made
available upon reguest, are incorporated herein by reference with the same force and effect ag if set forth in £ull text.

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7 of the Stapdard

Form 33 or (as applicable) the contracting officer and will be furnished upon request. Other Qoguments are avallable ag indicated in the
schedule.

Any company/individual wishing te purchase a3 copy of the Federal Acquisition Regulation {FAR]), the Army FAR Supplement or the DOD FAR
Supplement, may dc so from the Superintendent of Documents, US dovernment Printing Office, Washington DC 20402,

(HRTO01]
Regulatory Cite Title Date
H-1 223.370- DISPOZAL COF REMATNING GFM AMMUNITION AND EXPLOSIVES FOLLOWING JUN/1959%
4£(n) (3) osc CONTRACT COMPLETION OR TERMIMATICON
E-2 252 .223-7001L HAZRRD WARNING LABELS CRECO/1991
DFARS

{e] The Offersr shall list which hazardous material listed in the Hazardous Material Identification and Material Safety Data clausze
of this contract will be labeled in accordance with one of the Acts in paragraphs (b} (1} through (5] of this clause Instead of the

Hazard Communication Standayd. Any hazardsous material not listed will be interpreted to wmean that a label is required in accordance with
the Hazard Commmication Standard.

MATERIRL {If nene, insert "None") ACT

(End of Clausa)

(HRE704)

H-3 245.7310-1 DEMILITARIZATION JUL/ L9596
DEARS

{2} DEMILITARIZATION. Item({s) 000l AND 0803 require demilitarizstien by the Purchaser in the manner and te the degree set forth below:

{}] F¥or property logcated in the United States insert item number{s] and specific demilicarizaticn reguirements for item(s] shown
in Attachment 1, Part 2 of Defense, Demilitarization Manual;

{2} For property located outside the United States, insert item numbex(s) and specific demilitarization reguirements for item(s)
shown ir Attackment 1, Part 3 of Dol 4160.21-M-1, Defense Demilitarizatien Marual.

{k) TCEMILITARIZATION ON GOVERNMENT PREMYISES.

Broperty requiring demilitarization shall not be rempved, arnd title shall not pass to the
Purchaser, until demilitarization has been completed and approved by an authorized Contractor and GCovernment representative.
Demilitarizatian will be accomplished as specified in the contract., Components parts vital to the military or lethal purposse of the
property shall be vendered unusakle. The Purchaser aarees to assume all cost incident tc the demilitarization and to restore the
working area to its present cendivion after remowving the demilitarized property.

(¢} DEMILITARIZATION ON NOMN-GOVERMMERT PREMISES. Property regquiving demilitarization shall he demilitarized by the Purchaser under
supervision of qualified Bepartment of Defanse personnel. Title shall not pass to the Purchasger until demilitarizarion hags been
complet=d by the Purchaser and approved by an auchorized Contractor and Government representative.

Demilitarization will be
accomplisked as gpecified in the rcontract.

Component parts vital to the military or —ethal purpose of the property shall ke rendered
unusable, The Purchaser agrees to assume all costs incident to the demilitarization.

(d] FAILURE 70 DEMILITARIZE. If the Purchaser fails bto demilitarize the property as specified in the contract, the Contractor may,
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upon giving ten days writter notice from dare of mailing to the Purchaser --

(1} Repossess, demilitarize, and retuxm the property to the Purchaser., The Purchaser hereby agrees to pay to the Contract, prior

to the return of the property, all coests incurred by the Contractor in repossesasing, demilitarizing, and returning the property to the
Purchasexr.

2, FRepossess, demilitarize, and resell the property, and charge the defaulting Purchaser with all excess costs incurred by the
Zontractor, The Ceontractor shall deduct these costs from the purchase price and refund the balance of the purchase price, if any, to

the Purchaser. In the event the excess costs exceed the purchase price, the defaulting Purchaser hereby agress to pay theses excess
costs o the Contractor.

{3] HRepnssess and resell the property under similar terms and conditions. In the event thisz option ls exercised, the Contractor

shall charge the defaulting Purchaser with all excess costs incurred by the Contractor., The Contractor shall deduct these ewcess costs

from the criginal purchase price and refund the balance of the p;purchase price, if any, te the defaulting Purchaser. Should the excess
costs to the Contract exceed the purchase price, the defaulting Purchaser heraby agrees to pay these axcess costs to the Contractor.

{End of clause)

(HREBOC)

H-4 52.242-4508 PROGRESS PAYMENT LIMITARTION MAR/1988
osC

Bricr te first article approval, only costs incurred for the first article are allowable for progress payments: howswver, such payments
shall not exceed TEN percent (10%) of the initial award value of the contract.

{End of Clause)

(ES6002})

H-5 246.671 LCCAL MATERIAL INSEECTION AND RECEILVING REFORTS (DD FORM 250) JAN/1585

Material Inspection and Reseiving Report (DD Form 250), required to ke prepared and furnished to the Government under the clause of this

sontract entitled 'Material Inspection znd Receiving Report', will be discribuced by the Contracteor in accordance with DOD FAR
Supplement Appendix T, Part 4.

Send coples to:

L. Purchasing Qffice
HO, BFSC
1 ROCK ISLAND ARSEHAL
ATTN: MEMSFE-CCA-M/SULIE ZOUGHLIN
ROCK ISLAKD, IL 6.299-6500

2. Producticon Managameant
Purchasiny Office
HQ, TMC
1 ROCK ISLREMD ARSHENAL

ATTN: SFSIM-CDC/CLIFF DAY
ROCK IsSLAND, IL £1299-£500

3. send additional gopiles to MSWC, CRANE IN in accordance with Table 1 and Table Z.

{End of clause}

[HRED25)

H-& 242-1107 (B} INSTRUCTIONS FOR PREPARATION ANWD SUEMISSION OF PRODUCTION PROGRESS SN/ 18496
LOCAL REPCRTS - AMMO [MAVY SPECIAL)

a. Preduction Progress Repoxt (DD Form 375) and Production Progress Report Continuation (DD Porm 375¢) shall be prepared in
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accordance with instructions therecon.
description not by line item number) .

These forms shall be submitted as regquired for each separate centract item [identified by moun

b. The form(s) shall be submitted on a monthly basis within twoe workdays after each reporting pericd, beginning with the end of the
first £ull month following contract date. In addition, the contractor shall promptly submit a DD Form 2375 reporting any delay in the
schaduled delivery or completion as scon as krown or anticipated. The forms shall be distributed as follows:

1. Purchasing Office:

HQ, AFSC
1 ROCE ISLAND ARSEMHAL

ATTN: AMSFE-CCA-M/IULIE COUSHEIN
£1299-6500

ROCK ISLAMD, Io

2. mdmirnistration Qffice:

See Award Document

3. Producticn Manager:

HQ, IMC
1 ROCK ISLAKRD ARSZNAL
ATTN: SFSJM-CDC/CLIFF DAY

ROCE ISLAND, IL

61239-8500

4. Additional DHMstripution (As Indicated):

[} &. Kavy Ships Parts Control Center

ATTH: Code 8582
P.O. Box 2020

Mechanicsburg, PR 17055-0788

(X ) b. Commanding Qfficer
Naval Weapons Support Centers

ATTH: Code PM4

Crane, IN 47500-5000

() c. Commanding oOfficer

Haval Air Systems Commabd

ATTR: AIR-11411

Washingten, DT ZO361-1140

{3 4. Commander

Naval Special Warfare Command
ETTH: N9, MAB Coromado
San Diege, CA $2155-5037

{ ) e. Conmarder

Naval Warfare Assesement Center

ATTH: Code 2063

Foint Mugn, C& 53042-5000

[H3e027)
H-T 252.247-7023
DFARS
ik
(£] (4}

consent of the Contracting COfficer.

ITEM

CONTRRECT

(End of clause)

TRANSPORTATION OF SUPPLIES BY SER

APPX130

MAY /2002

Ocean transportation was used and seme or all of the shipments were made on non-U.8.-flag vessels without the written
The Contractor shall describe these shipments in the following format:



Reference No. of Document Being Continned Page 35 of 43

CONTINUATION SHEET

PIIN/SIIN W52P1J-04-C-0098 MOD/AMD
Name of Offeror or Confractor: pyROTECHNIC SPECIALTIES INC.

DESCRIPTICN LINE ITEMS CUANTITY

TOTAL
(End of Clause)
{HATHO2}
H-8 253.247-7024 NOTIFICATION OF TRRNSPORTATION OF SUPZLIES BY SEAR HNOV/1585
DFARS
L2
{End of clause)
[AATS03)
H-2 52.2:27-4545 TLACE OF CONTRACT SEIPPING PCINT, RAIL INFORMRTION VAY /1993
0EC

The bidder/offercr is to £ill in the 'Shipped From' address, if different from 'Place of Perforrance!’

indicated elsewhere in this
seection,

Shipped From:

For contracts invelving F.0.3. Origin shipments furnish the following rail informatien:

ooes Shipping Point have a private railroad siding//// YES jain}

If YES, give name of rall carrier serving it:

If N, give name and address of nearest rall freight station and carrier serving it:

Rail Freight Station Name and Address:

Servina Carrier:

{End of Clause]

{HS7600)
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SECTZON I - CONTRACT CLAUSES

For Local (lauses See: http://www,afsc.army.mil/ac/aais/ioc/clavses/index htm

I-g
I-i0
z-11

I-12
T-13
I-14
T-15
I-1a
I-17
I-%ip
I-%9
I-20
I-2%
I-22

I-23
I-24

I-25
I-25
I-27
I-28
I-z23
I-30
I-31
I-iz
I-33
I-34

I-35
I-3a
I-37
I-38
I-39
i-40
I-41
T-42
I-43
T-44
I-4%
I-4%
I-47
I-48
I-40
I-50

Regquiatory Cite Title Date
B2.202-2 DEFINITIONS DEC/2001
52.203-3 GREITIITIES BPR/1984
52.203%-5 COVENANT AGAINST CONTINGENT FEES LFR/19E4
52.203-¢ ZESTRICTIONS ON SU3CONTRACTOR SALES TO THE GCVEERNMENT JUL/15%5
52.203-7 ANTI-KICKBACK PROCEDURES JUL/ L1955
52.203-H CANCELLATION, RESCISSION, AND RECOVERY OF FUNDZ FOR ILLEGAL OR JRN/1597
IMPRCPER ACTIVITY
E2.3203-10 FRICE OR FEE ADRDJUSTMENT FOR ILLEZGAL OR IMPROPER ACTIVITY JAN/1997
52.203-12 LIMITATION ON PAYMENTS TO INFLUENCE CERTRIN FEDERAL TRANSAITIONS JUN/2003
52.204-4 PRINTED OR COPIED CDOUELE-SIDED O RECYILED PAFER ATE/2000
52.204-7 CENTRAT, CCHNTRACTOR REGISTRATION GCT/2603
52.209-8 PRUTECTING THE GOVERMMENT'S INTEREST WHEM SURCONTRACTING WITH JUL/1%85
CONTRACTORS DERARRED, SUSSENDED, OR PROFPOSED FCR DEBRRMENT
52.211-% MRTERIAL REQUIREMEKTS als/2000
52.211-158 DEFINSE PRIORITY AND ALLOCRTION REQUIREMENTS SEP/19%0
53.215-2 AUDIT BMD RECORDS - MEGOTILRTION T/ 1595
Ex.2iS-H OREER OF PRECEDENCE-UNTRORM CONTRACT FPORMAT QeT/1997
52 ,215-14 INTEGRITY QF UMNIT PRICES QoTi198Y7
52.219-56 NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE TS 2003
£2.21%-8 UTILIZATION CF SMALL BUSTINESS CONCERNS MAY /2004
52.,222-113 CHILD LABOR-COOPERATION WITH AUTEORITIES AND REMEDIES JAN/2004
52.2322-2¢ WALEH-HEALEY PUBLIC COUNTRACTS ACT DEC/1956&
52.222-2¢ EQUAL OPPORTUNITY LPR/2002
52.222-35 EQUAL OPFORTUNMITY FOR SPECIAL DISABLED VETERANS, VETERANS OF THE DEC/ 2901
VIETNAM ERA, 23D OTHER ELIGIBRLE VETERANS
52.222-36 AFFIRMATIVE ACTION POR WORKERS WITH DISABILITIES JUN/1998
£2.222-17 EMFLOYMENT REFPORTS OM SPECTAL DISABLED VETERANS, VETERANS OF THE DEC/2001
VIEZTHAM ER3, AND OTHER ELIZIRLE VETERRNS
£2,223-6 DRUG-FREE WORKPLACE MAY /2001
5R.228-3 FEDERAL, STATE, AND LOCAL TIXES APR/2003
52.232-1 FRYMENTS APR/1984
52.232-8 DISCOMMTE FOR PROMPT PAYMENT FEB/2002
52.232-11 EXTHRS APR/1984
5%.232-1s PROGRESE PAYMENTS (APR 2003) - ALTERNATE I MMR/2000
57.232-17 INTEREST JUNFLE9E
5Z.232-23 ASSIGMMENT OF CLAIMS (JAN 1$%86) - ALTZRENATE I APR/19684
52.232-25 FROMPT BAYMENT QCT/2003
52,232-33 PAYMENT EY ELECTRONIC FUWDS TRANSFEFR - CENTRAL COMNTRACTOR QoT/ 2003
REGISTRATTON
52,233-1 DISPUTES JULS 2002
52.233-3 PROTEST AFTER AWARD ATIG/19%6
52,242-2 PRODUCTION PRUGRESS REFORTS APR/1891
52.242-12 REPCRT OF SHIPMENT (REPSHIP) JOUN/2003
£2,242-13 BANKRUPTCY JUL/ L1985
52,2431 CHAMGES - FINED PRICE AUG/ 1987
52.243-7 RISTIFICATION COF CHANGES AER /1984
53,244-5 CCMPETITION IN SUBCCHTRACTING DEC/1996
3Z.246-1 CONTRACTOR INSFPECTIDN REQUIREMENTS APR/1984
332 ,246-23 LIMITATION OF LIABILITY FEEB/1597
52.247-63 PREFERENCE FOR U.S. - FLAG AIR CRRRIERS JU /2003
§2.248-2 VALUE ENGINEERING FEB/2000
52.249-2 TERMINATION FOR CCNVENIENCE OF TH= GOVERNMENT (FIXED-PRICE) MRY /2004
52.249-B DEFALT {(FIXED-PRICE SUPPLY AND SERVICE) ATR/1984
52.253-% COMPUTER GENERATED FORMS TR/ 1343
25z.203-7002 FROHIBITION ON PERSCNS CONVICTIED OF FRAUD OR OTHER DEFENSE-CONTEAOT- MAR/199%
RELATED FELONIES
2%3.203-7002 DISPLAY OF DODN HOTLINE POSTER DEC/1391
DFARS
252.204-7000 DISCLOSURE OF TNFORMATION DEC/148%
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Requlatory Cite Title Data
DFARS

I-53 252,204-7003 CONTROL OF GOVERNMENT PERSONMEL WORK PRODUCT APR/155%
DFARS

I-54 252.204-7004 REQUIRED CENTRAL CONTRACTOR REGISTRATION NOV/2003
DFLRS

I-55 282 .205-7C00 BPROVISION OF INFORMATION %0 COOPERATIVE AGREEMENT HOLDERS DEC/129]
DFARS

I-3€ 252.205-7C00 ARCQUISITION FROM SUBCCHNTRACTORE SURJECT TO ON-SITE INSERCTION UNDER HOV/13935
DFARS THE INTERMEDIATE-RANGE NUCLEAR FORCES (INF) TREATY

I-E7 252.219-7011 NOTIFICATION TO DELARY PERFORMAMIE JUN/1958
DFARS

I-58 352.223-7002 SAFETY PRECAUTIONS FOR AMMUNITION AND EXPLOSIVES MAY /1954
DFARS

I-59 252.223-7003 CHAMGE IN PLACE OF PERFORMANCE-AMMUOWITION AND EXPLOSIVES DEC/1921
DFARS

I-50 252.223-7004 DRUG-FREE WORK PORCE SER/15938
DFARS

I-581 282.225-7012 PREFERENCE FOR CERTAIN DOMESTIC COMMODITIES MAY /2004
DFARS

I-62 252,.226-7001 UTILIZATICON OF INDIAN ORZAMIZATIONS, INDIAN-OWNED ECONOMIC OCT/ 2003

ENTERPRISES, AND WATIVE HAWAILAN SMALL BEUSINESS CONCERNS

1-63 252.231-7000 SUFPLEMENTAL COST PRINCIPLES CLEC/1291
DFLRS

I-64 252.232-7003 ELECTRONIC SUSMISSION OF PAYMENT REQUESTS JAN/2004
DPARS

I-&5 252 .232-7004 DOD PROGEESS PRYMENT RATES QCT/2001
OFARS

I-66& 252.242-7000 POSTAWARD COKFEZRENCE DEC/1951
DFARS

I-67 232, 242-7004 MATERTIAL MANAGEMENT AND ACCOUNTING SYSTEM DIC/2000
DFARS

I-6H 252.243-7001 BRICING OF CONTRACT MODIFICATICNS DEC/ L1991
OFAES

I-69 252.245-7001 REPORTS OF GOVERMMENT BROPERTY MAY /1954
DFARE

I-70 252.245-7000 MATERIAL INSPECTION RND RECEIVING REFORT MAR /2003
DFARS

I-71 52.209-4 FIRST ARTICLE APPROVAL-GOVERNMMEXNT TESTING SEP/1989

{al The Contracter shall deliver * unit(s) of Lot/Item * within *+ calendar days fxom the date of this contract to the Goverament at
NSWC CRANE, IN for first article tests. The shipping documentation shall eeontain this eontract number and the Lot/Item identificazicn.
The characteriskics chat the first artiecle musit mest and the testing requirements are specified elsewhere in this contract.

{») Within 60 calendar days after the Government receives the first article, the Contracting Officer shall notify the Centracter, in
writing, of the conditional approval, approval, or disapproval of the Zirat article. The notice of conditional approval or approval
shall not relieve the Contracteor from complying with all requirements of the specifications and all other terms ard conditiors of this
contract. R notice of conditionmal approval shall state any further action required of the Cootractor. A notice of disapproval shall cite

reasons for the disapproval.

EE

* (See instructions regerding submission of First Article clause)

+* [Zas Schedule B)

(End of clause)

(IFB0D3;

I-72 £52.217-8 EVALTATED OPTION FOR INCREASED QUANTITY MAR/1989

APPX133




—— -

Reference No. of Document Being Continued Page 38 of 43

CONTINUATION SHEET
PIIN/SIIN W52P1J-04-C-0038 MODYAMD
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a. This solicitation includes an evaluated optison {See Section M).

. The Governmenkt reserves the right ko increase the gquantity of item(s) C001 AND 0093 by a guantity of up to and including but net
axceading 150 percent as an evaluated option at the price(s) guoted below.

c. If the Contractor does not guote a price hereunder, the lowest price offered/bid in the Schedule for item(s) 0001 AND 0C03 shall
be the price used for evaluation/award of any option quantities. All ewvaluaticn Lactors identified in the solicitation, except F.0O.E.
arigin trangportatign costs, will be applied te the option quantity for evaluation purposes.

d. The Contracting Offircer may exercise the evaluated cption at any time preceding ACCZEPTANCE OF BO0% OF THE BASIC CONTRACT QUANTITY
by giving written notice to the Contractor,

e. Delivery of the items added by exercise of this opticn shall continue immediately after, and at the sawe rate ag delivery of
like items called for under the contract, urless Ehe parties agree otherwise,

f. Subject to the limitatiens contained in this clause, the Govermment may exercise this cption on one or more occcasicns.

g. Offered Tnit Prices for the Option Quantities are:
Unit Price

BEvaluated Opticn
(F.0.B. Drigin) 542.00 CLIN QU001

542.00 CLIN 0003

varying prices may be offered for the option quantities actually ordered and the dates when ordered. In as much as the unit price for
the basic guantity may contain starting, lead, testing, tooling, transportation or other costs not applicakle to option cuantizies,
sffarars are reguested to take these factors inte conslderation while setting forth the unit price(s) for the option quantitiss. The
cption price is expected (but not required} to be lower than the unit priece for the initial guantity.

{End of (lauge)

{IF6eC8D)

I-73 52.243-7 NOTIFICATION OF CHANGES RER/15B4
{a) pefinitions."Contracting Officer," as used in this clause, does not include any representative of the Contracting officer.
Tspecifically Authorized Representative (SA4R)," as used in this clause, means any person the Contracting Officer has =so designated hy
written notice (2 copy of which shall be provided to the Contracter! which shall refer to this paragraph and shall be issued to the
desigmated representative before the SAR exercises such autherity.

{b] Notiee. The primary purpose o this clause is to obtaln prompt reporting of Goverament conduct that the Contractor considers to
constitute a change to this contract. Except for changes identified as such in writing and signed by the Contracting Cfficer, the
Contractor shall notify the Administrative Contracting Officer in writing promptly, within [to be negotiated] ecalendar davs from
the date that the Contractor identifies any Government ceonduct {imcluding actions, inactions, and written or oral communications] that
the Contractor regards as a change to the contract terms and cenditions. On the bagis of the mogst acourate information available to the
Contragtcr, the notice shall state-

{1} The date, nature, and circumstances of the conduct regazded as a change;
{2] Thke name, function, and activity of each Government individual and Contractor official or employee invelved in or
knowledgeahle about such conduct;
{3) The identification of any documents and the substance of any oral communication invelved in such conduct;
{4] In the instance of alleged acceleration cf scheduled perfermance or deliwvery, the basis upcn which it arcse;
{8] The particular elemsnts of contract performance for which the Contractor may seek an eguitabnle adjustment under this
clauze, insludino-
{i) What contract line items have been or may be affected by the alleged changs;
{ii} What labor or matarials or hotq have been or may be added, deleted, nr wasted by the alleged change;
{iii} To the extent practicable, what delay and Sisruption in the manner snd seguence of performance and effect on continued
performance have been or may be caused by the alleged change;
{iv] What adjustments te contract price, delivery schedule, and other provisioms affected by the alleged change are
estimated; and
(6} The Contractar's estimate of the time hy which the Government must respond to the Contractoxr's notice to minimize cost,
delay cr disruption of performance.
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(e} Continued performance. Following submission of the notice required by paragraph (b) of this clause, the Contractor shall
diligently continue performance cof this contract to the maximum extent possible in accordance with its terms and conditions as construed
by the Contracter, unless the notice reports a directicn of the Contracting Officer or a cvommunication from a SAR of the Contracting
Cfficer, in either of which events the Contractor shall contircue performance; provided, however, that if the Contractor regards the
direction or communication as a change as described in paragraph (b)) of this clause, notice shall be given in the manner provided, All
Qirecticns, communications, interpretatiens, ordews and similar actions of the SAR shall be reduced to writing promptly and copies

furnished to the Contractar and to the Cortracting Cfficer. The Contracting Officer shall) promptly countermand any acticn which exceeds
the autherity of the SAR.

(4] Government wesponse. The Contracting Officer shall promptly, within 15 calendar days after receipt of notice, respond to the
natice in writing. In respeonding, the Contracting Officer shall either-

(1} Copnfirm that the conduct of which the Contractor gave motice constitutes a change and when necessary direct the mode cf
further performance:

{2) Countermand any communication regarded as a change;

(3] Deny that the conduct of whieh the Contractor gave notlce constitutes a change and when necessary direct the mode cof
further perfoxmance; or

{4) In the s&vent the Contractor's rotice information is inadequate to make a decision under paragraphs (4 (1), (2), or {3} of
this clause, advise the Contractor what additional infrormation is reguired, and establish the date by which it should be furnished and
the date thereafter by which the Government will rezpond.

{e] Egquitable adjustments.

(1} If the Contracting Officer confirms that Government conduct effected a change as alleged by the Centractor, and the conduet
causes an increase ar decrease in the Contractor's cost of, or the time reguired for, performance of any part of the work under thig
contract, whether changed or not changed by such conduct, an eguitable adjustment shall be made-

(i) In the contract price or delivery schedule or both; and
{ii) In such other provisicns of the contract &5 may be affected.

{2} The contract shall be modified in writing accordingly. In khe case of drawings, desigms or specifications which are
defective and for which the Government is responsible, the egquitable adjustment shall include the cost and time extension for dalay
reascnably incurred by the Contractar in attempting to oomply with the defeckive drawings, desigus ox specifications befcre the
Contracter identified, or reascnably should have identified, such defect. When che ceat of property made cbhzclete or excess as a result
of a change confirmed by the Contracting Officer under this clause is inecluded in the eguitable adjustment, the Contracting Officer
shall hawe the right to preascridbe the manner of dispositicon of the property. The equitable adjustment shall not inelude increased costs

or time extensions for delay resulting from the Contractor's failure to provide nctice or to continue performance as provided,
respeckively, in paragraphs (b} and (c] of this clause.

Wote: The phrases "contract price’ and "cost” wherever they appear in the clause, may be appropriacely modified to apply to cost-
reimbursement or incentive contracEs, or to combinations thereof.

[End of clavuse)

{IF6250)

i-74 52.246-17 WRRRANTY OF SUPPLIES OF R NONCOMPLEX WATURE JUR/2003

(b} Contractor's okligations.

{1] Motwithstanding inspection and acceptance by the Government of supplies furnished under this conkract, or any conditieon of
this contract concerning the conclusiveness therecf, the Contractor warrants that for 10%5 DAYS AFTER ACCEPTANCE,

"o

{¢] Remedies available to the Government.

[1} The Contracting cfficer shall give written =notice to the Contracter of any breach of warranties in paragraph (b] (1} of this
clause within 45 days aftex discovery of the defect.

{(End of clause)

(IF&070]

1-15 252.223-70C7 SAPEGUARDING SENSITIVE CONVENTIORAL ARMS, AMMUNITION, AND EXPLOSIVES SEP/19%0
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Name of Offeror or Contractor: pyROTECENIC SZECIALTTES INC.

DFARS

{a; Definitien. &rms. ammunitior, and explosives (AA&E), as used in this clause, mesns those items within the scope [chapter 1,
paragraph B) of Dol 5i00.7&6-M, Physical Security of Sensitive Conventional Arms, ARmmunition, and Explosiwves.

(bl  The regquirements of DoD 5L00.76-M apply bo the following items of AREE being developed, produced, manufactursd, or purchased
for the Government, cr provided to the Contractor as Government-furnished property under this contract:

WOMENCLATURE KATIONAL STOUK NUMBER SENSITIVITY/CATEGORY

MK124-0 EIGNAL 1370-01-144-35681 AND Iv
1370-01-0320-8330

{¢] The Contractor shall comply with the requirements of DoD 5100,76-M, as specified in the statement of work. The edition of
Dot 51C0,76-M in effect on the date of issuance of the solicitation for this contract shall spply.

td] The Contractor shall allow representatives of the Defense Security Service (DSS), and representatives of other appropriate
offices of the Government, access at all reasonable times inte its facilities and those of its subcontractors, for the purpose of

performing surveys, inspecticns, and investigations necessary to reaview compliance with the physical security standards applizable ko
this contract.

te) The Contractor shall notify the cognizant DSS field cffice of any subcontract lnveolving AR&E within 19 days after award of
the subcontract.

(£} Trke Contractaoxr shall ensure that the requirements af this clause are included in all subcontracts, at every tisr

i1 Tor thke development, production, manufanturs, cr purchase of AALE; or
{2] When AREE will be provided to the subcontractor as Government-furnished property.

lg} Nothing in this clause shall relieve the Contractor of its responsibility for complying with applicable Federal, state, and

loacal laws, ordinances, codes, and regulations (including requirementa for obtalning licenses and permits) in comnection with the
performance of this contract.

(End of clause)

[TA&200)

I-76 52.209-3 FIRST ARTICLE APPROVAL -CONIRACTOR TESTING (SEP B5) - ALTERNWATE I JEN/ 1987
- R

(End of clause)

{IF7019)

I-77 53.252-¢ AUTHORIZED DEVIATIONS IN CLAUSES LPR/1584

tal The use in this solicitation or contract of any Federal ARcquisition Regulation (48 CFR Chapter 1} clause with an authorized

deviation is indicated by the addition of '' (DEVIATION)'' after the date of the clause.

{b] The use irn this solicitation or contract of any DOD FARR SUPPLEMENT {48 CFR Chapter 2) clause with an authorized deviazicn is
indicated by the additicon of ''({DEVIATION)'*® after the rame of the regulaticn.

{End of clausa)
{TF7018}

I-78 252.3%1-T008 SUBSTITUTICKS FOR MILITARY OR FECERRL SPECIFICATIONS AND STANDARDS FEB/2003
DFARS
fa) Definition. B8PI process, as used in this clause, means 2 mahagement or manufacturing process that has been accepted
previcusly by the Department of Defense under the Single Process Inltiative (S5PI} for use in lieu of a specific military ar Federsl
specification or standard at specific facilitiss, Under SPI, these proceszes are reviawed and accepted by a Management Council, which

includes representatives of the Contractor, the Defense Contract Management Agency, the Defense Combract Audit Agency, and the military
departments.
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{b] Offercrs are encouraged to propose 3PI processes in liew of military or Federal specifications and standards cited in the
solicitation. A listing of SPI processes accepted at specifis facilities i= available via the Intermet in Excel format at
http:/fwww.doma . mil/onebock/7.0/7.2. /7.2 . 6/reports/modified. xls.

{c] An offergr proposing to uzse an SPT process 1n lieu of military or Federal specifications or standards cited in the
srlicitation shall
(1! Tdentify the specific military cor Federal specification or standard for which the SPI process has heen accepted;

(2] Identify each facility at which the offercr propcass to use the speacific SPI process in liew of military or Federal
specifications or standards cited in the solicitation;

(3}

Identify the contract line items, subline items, compenents, oxr elements affected by the SFI process; and
(4]

If tha proposed SPI process has been accepted at the facility at which it is proposed for use, but is not yet ligted

at the Internet sice specified in paragraph (B) of this clause, submit documentation of Department of Cefense acceptance of the SPI
DEOCeSS .

(d) Absent a determination that an SPI process is not acceptable for this procurement, the Contractor shall use the follewing SPI
processes in lieu of military ox PFederal specifications or standards:

(0fferor insert information for each SPI process}
SFL Process:

Facility:

Military or Federal Specification or Standard:

affectad Contract Line Item Number, Subline Item Number, Component, or Element:

{e) If a prospective offercr wishes to cbtain, prier to the time specified for receipt of oifers, rerificatiocn that an SPI

process 45 an acceptable replacement fox military or Federal specifications or standards required by the selicitation, the prespective
offeror

{1) May submit the information required by paragraph (d) of this clausa to the Contracting Officer prior to submission of
an offer; but
=3

Must submit the information te the Contrasting Officer at least 10 working days prier to the date specified for
receipt of offers.

{End of clause}

{IA70L5)
I-7d9 252 .243-7002 REQUESTS FOR EQUITABLE ADJUSTMENT MAR/ 1558
DFARS
ok
[¥=1]

In accordance with 10 U.S.C. 2410{a), any request for equitable adjustment to contract terms that exceeds the simplified

aequisition threshold shall bear, at the time of submission, the following certificate exesuted by an individual authorized te certify
the requesz cn benalf of the Contractor:

i certify that the request is made in good faith, and that the supporting data are
accurate and completes to the best of my knowledge and belief.

[Official's Hame)
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[(Title)

{End of clause)

{IA703S]
I-80 52.201-4500 AUTHORITY OF GOVERNMENT EEPRESENTATIVE FEE/15953
osc
AUTHORITY COF GOVERNMzZNT REPRESENTATIVE
52.202-4500 0O8C (FEB 1932}

The Contractor ig advised that contract changes, such as engineering changes, will be authorized caly by the
tontracting officer or his representative in accordance with the terms of the contract. HNo other Government
representative, whether in the act of technical supervision or administration, is authorized to wmake any commitment
te the Contractor ar to ingtruct the Contractor tn perform or terminate any work, or ko incur any obligation.
Project Engineers, Technical Supervisors and cther groups are not authorized tc make or otherwise direct changes
which in any way affect the contractual relaticnship of the Government and the Contractor.

{End of clause]

{I87T025)

APPX138




MK 124
LAT RESULTS

Interfix #1
01-001
01-002
01-003
01-004
01-005
01-006
01-007
01-007A
01-008
01-009
01-010
01-011

Interfix #2
02-001
02-002
02-003

interfix #3
03A-001
03-002
03-003
03-003A

Interfix #4
04A-001
04-002
04-003

Notes:

interfix # 1 =3M 433L
seaing disk min, adhesion
20 oz./ in. width.

Interfix # 2, #3 =3M 363L
sealing disk.

Interfix #4 =3M 433
sealng disk min. adhesion
40 oz fin. width.

Test
Date

Nov-06

Jan-07
Feb-07
Mar-07
Apr-07
Jun-07
Jun-07
Jul-07
Aug-07
Nov-07

Feb-08
Feb-08
Feb-08

Apr-09
Sep-09
Oct-09
Mar-10

Aug-11
Aug-11
Aug-11

Test
Result
Fall
Fall
Pass
Fail
Pass
Fail
Fait
Pass
Fait
Pass
Fail
Fail

Fail
Fail
Fail

Pass
Fall
Fail
Fail

Faill
Fail
Fail

Smoke Display
Failures
Unknown
12/20 - Cold
0
19/50 -Amblent
0
15/20-Cold
0
N/A
4/20 - Cold
2/20-Cold

o

1/20 - Cold
2/20 - Cold

7/20 - Cold
19/20 - Cold
10 20- Cold

Smoke Display

Average
Unknown
26,17

27.83

N/A
23.46

22.47
29
25.88

Igniter  Accept on
Separatlon Deviation
Unknown No
0 Yes
0 N/A
0 Yes
0 N/A
0 Yes
0
0
0 Yes
0
0 No
0 No
3-Flare Yes
2-Flare Yes
0 Yes
0
2-Flare Yes
1-Flare No
0 Yes
0 No
0 No

Comments

2 no fire smoke function.

4 long ignition times + 3 leakers
9 leakers

Accept code B failed T&H
Accept code B failed T&H
Accept code B. 13 fast flare burn times.

1 leaker In LAT - 100% screen.
Critical defect - smoke candle ejected,
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MEPecember 10,2001

14:2) FROM=Martin Elsctronics, Inc. _ ¥18505842084 R S VT S T
; e =
Martin Elestroy |, Inc. A . )
' 3 Y. = "_-_‘y—._
st

Hezdquarters

U.S. Army Operations Support Command
Aun: AMSOS-CCC-L /M. Adams

Rock Island, IL 61299-6000

VIA FAX @ 309-782-5328 (two pages)

Subject: Lot Acceptance Testing

Reference: Contract DAAA0S-00-C-0059, MK 124 Signal

Dear Ms. Adams,

Martin Electronics Inc. is very concerned with the recent results of lot acceptance testing
under the reference contract. The reported failures of the first three MEI production lots
has put the contract in serious delinguency and places the continued performance of the
contract at significant risk. Currently, MEI has manufactured approximately 30% of the
units required by contract with only about 4% accepted for delivery, Through failure
analysis conducted to date, MEI is of the belief that all units manufactured have been
done so in strict adherence with the Technical Data Package, and that elements of the lot
acceptance test (LAT) failures may have been test-induced as opposed to product-related.
In order to have reasonable opportunity to successfully continue with performance of the
contract, ME) requests the Government to participate in discussions and an exchange of
ideas, data, and information regarding MEI production processes and Government lot
acceptance testing. We request that these discussions take place during the next two
weeks so as to proceed into the new year with a plan for favorable contract performance.

As a result of reports of unfavorable test results at NSWC Crane, MEI has performed .

~ certain segments of the LAT plan in an attempt to duplicate and analyze the test failures.
This testing at MEI, which was witneased by the Government QAR, has indicated that the
MK 124 will pass the lot acceptance testing under certain test procedures, but will fail

under other procedures. Specifically, MEI has identified two elements of Crane's test
procedures that could induce failure or distort performarice data. The first of these two
elements is Crane’s practice of extinguishing the burning flare in water before proceeding
with testing of the smoke end. Through our own testing, MEI has seen that this may
induce a type of thermal shock when testing at ¢old temperature, and cause the
introduction of moisture to the smoke end prior to testing. The result of this is that the
smoke end primer, heat pad, and candle can be affected by the presence of moisture,
causing ignition failures and long delay and display times. The second clement is

. 14625 Puckett Road, Perry, Floride 52348
Telephone BSD-584-2634 . FAX No, 860-584-2044

PLAINTIFF’S
g EXHIBIT

AT
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ARMED SERVICES BOARD OF CONTRACT APPEALS

SKYLINE 81X
5109 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041-3201

OFFICIAL TRANSCRIPT OF PROCEEDINGS

FILE NO: 57890, 58335, 59103

In the Matter of:  Pyrotechnic Specialties, Inc.
Under Contract No: W32P1]-04-C-0098, et al

Place: Macon, Georgia

Date: Tuesday, October 21, 2014

Pages: 1-1 to 1-153

NEAL R. GROSS & CO., INC.
1323 RHODE ISLAND AVENUE, NW
WASHINGTON, D.C. 20005
TELEPHONE (202) 234-4433
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UNITED STATES OF AMERICA
+ 4+ o+ o+ 1
ARMED SERVICES BOARD OF CONTRACT APPEALS

+ o+ o+ o+t

HEARING
IN THE MATTER OF:
The Appeal of :  ASBCA NOS.
57890
Pyrotechnic Specialties, Inc. : 58335
59103
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PROCEEDIDNGS
{9:57 a.m.)

JUDGE PAGE: The hearing will come to oxrder.
According the board’s notice of hearing dated 11
September 2014, this is the time and place set by the
board’s notice for hearing of the appeals of Pyrotechnic
Specialties Incorporated docketed at ASBCA’s numbers
57890, 58835 and 59103 under contract numbers W52P1J-04~
B-0098 et al. The record will show that Judge Reba
Page, a duly appointed member of the board is presiding.

At thig time I will ask for appearances.
Where there is more than one attorney or representative,
designate lead counsel or representative. By whom will
appellant be represented?

MR. KARLSON: David Karlson

MR. HIRST: Robert Hirst.

JUDGE PAGE: Mr. Karlson, will you be lead

representative?

MR. KARLSON: Yes.

JUDGE PAGE: Ag vyou know the board does
permit a corporation to represent itself. An individual
appellant way represent his or interests before the
board. A corpofation.may be represented by one of its
officers, etc. This is Board Rule 15(a). Let me

confirm Mr. Karlson and Mr. Hirst you are officers of

NEAL R. GROSS
COURT REFPORTERS AND TRANSCRIBERS
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the corporation.
MR. KARLSON: Yes.

JUDGE PAGE: And Mr. Karlson, what is your

title?

MR. KARLSON: I’'m the President.

JUDGE PAGE: And Mr. Hirst, what 1s vyour
title?

MR. HIRST: Vice President and General
Manager.

JUDGE PAGE: Vice President and General

Manager. All right, thank yvou very much. By whom will
the government be represented?

MR. NEILIL: Your Honor, Robert Neal, U.S.
Army Legal Services Agency and I‘'m lead counsel.

MR. DAVIDSON: And Capt. Tyler Davidson, also
with the U.S. Army Legal Services Agency, Your Honor.

JUDGE PAGE: All right, counsel, thank you
very much. The board acts as the authorized
representative of the Secretary of the Department
concerned in this case, it is the Department of the Army
to hear and determine appeals by contractors from
contracting officer decisions under the contract
disputes clause or pursuant to the Contracts Dispute Act
of 1978.

Since this is an administrative proceeding

NEAL R. GROSS
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1-7
and we have no 1jury, the board dcoes not expect any
trivial or technical objections to the evidence offered
or to any other matters at this hearing. We have before
ug a Rule 4 file. BAs I noted earlier, not all of my
documents have yet arrived. I had all that I believe
volume four and the government has kindly lent me a copy
of that. Is that correct?

MR. KARLSON: That's correct, your honor.

JUDGE PAGE: All right, let me ask at this
time whether either side has any objections to documents
in the Rule 4 file. Excuse me just a moment. Let me--
may I help you gentlemen? Are you here for the appeal
of Pyrotechnics, the hearing ¢f Pyrotechnics?

UNKNCWN: Yes, ma’am.

JUDGE PAGE: All right, please be seated
then. Let me return to my question I asked earlier.
Are there any objections to the documents in the Rule 4
file?

MR. KARLSON: No, Your Honor.

JUDGE PAGE: Government?

MR. NEILL: Yes, Your Honor, the government
had previously submitted a number of objections to
documents in the Rule 4 file. We submitted those
objections in writing and I can reiterate those.

JUDGE PAGE: If yvou would, please sir, since

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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my fileg are not with me at the moment.

MR. NEILL: All right.

JUDGE  PAGE: Pleagse reiliterate those
objections.

MR. NEILL: The government objects toc the
admissibility of the following documents contained in
the Appellant’s Supplemént to the Rule 4 file for the
reasons that I‘11 go through. The documents at Rule 4
Tabs, 214 through 240 and also Tabs 244 through 281 as
well as Tab 287 consist of documents that are
inadmissible because they do not contain elements
relevant to the claims or defenses that issue in the
appeals. Federal Rule of Evidence 402 provides that
irrelevant evidence is not admissible.

The documents that I’ve mentioned 4o not
pertain to the performance of the contract for the Mark
124 Mod 0 Smoke and Illumination Signal that is at issue
in these appeals. Or two incidents, or the documents
may pertain to incidents completely unrelated toe the
termination of the contract and to the government's
rejection of Lot 3-3A which are really the only two
igsues in the appeal.

None of the documents relate to the
appellant’s contentioms and its claims and complaints

that Lot 3-3A should not have been rejected or that the
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1-9
termination for default was not warranted. that the
Mark 124 Mod 0O specification was defective or that by
wailving defects in prior Mark 124 production lots, the
government relaxed the requirements of this
specification. Moreover admission of these documents
will likely confuse the issues and, and waste time in
the administrative proceeding.

I would also like to note that a numbexr of
the documents contain hearsay, for which, I guess 1if
they’re considered, we would have checked on, on that
ground. But, in addition, the documents in Rule 4, Tab
241, 242 and 243 although they do pertain to the
contracted issue 1in the appeals, are similarly
inadmissible because they do not contain evidence
relevant to the claimg or defenses at issue.

None of the documents relate to appellant’s
contentions in its claims and pleadings that Lot 3-324
should not have been rejected. That the termination for
defanlt was not warranted, that the specificationin the
contract was defective or that by waiving defects in
prior Mark 124 production lotsg, the government relaxed
the requirements of the specification through a prior
course of dealing. And similarly, admission of these
irrelevant documents would likely only confuse the

issues and, and unnecessarily waste time. So their
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admigsions should also be precluded by Rule of Evidence
403 even if they are tangentially relevant. And lastly,
I had two more categories.

The documents at Tabs 267 and 287 in addition
to being inadmissible because they are irrelevant appear
to include inadmissible evidence of other acts or other
bad acts aimed simply at attacking the character of
government witnesses, Dean Cower and Kevin Bowen. These
documents are inadmigsible pursuant to Federal Rule of
Evidence 404 (b). They do not pertain to the claims or
defenses at issue in the appeals. Also the documents at
Rule 4, Tabs 215, 216, 217, 218 and 223 are deposition
transcripts that according to Beoard Rule 8 (b) and the,
the former Board Rule 14 (d) should not be considered as
part of the evidence in the hearing until the witnesses
testimony is offered and received in evidence at the
hearing. And so there’s really been no foundation
established for admissibility of any of those deposition
transcripts. Those are all the objectionsg to the
documents, Your Honor.

JUDGE PAGE: Thank you, sir. Mr. Karlson,
I'll give you a chance to regpond and then I‘11l rule.

MR. KARLSON: We believe these matters are
relevant to what happened. They want to very narrowly

define why the contract was terminated. We think it‘s

NEAL R. GROSS
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a broader igsue than that, Your Honor.

JUDGE PAGE: All right, thank you, sir. Mr.
Neill, as you alsc know, the bar for relevance 1is
extremely low. Federal Rule of Evidence provides that
evidence is relevant if (a) it has any tendency to make
a fact more or less probable than it would be without
the evidence and (b) the fact 1is of consequence in
determining the action. Again, a fairly low bar. Sir,
I note your objections for the record. I will ask that
you renew them at the appropriate time.

I will tell you that it is my inclination
and, in fact, I will now so rule that I will admit those
documents subject to your objections. I will note them
for the record and the board will accord the appropriate
weight for those documents considering your objections
in, at the time we make our ruling. There are other
objections that you have noted including hearsay and use
of deposition testimony. Again, I11 ask you to renew
that at the appropriate time if those documents are
considered. And by considered at this juncture, I mean
if they are used during the hearing. So you may do so.
You mentioned that there are certain documents that you
believe have criticism, 1if vyou will, of government
employees that 1s not relevant. Do I coxrectly

interpret your remarks and your objections to 215

NEAL R. GROSS
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through 218 and 2237

MR. NEILL: Yesg, Your Honor, and alsc that’s
it Rule 404({b) evidence simply attacking the character
of the witness, presumably for gsome purpose that we have
yet to see but that’s, that’s the only purpose that I
can define from the documents in the record.

JUDGE PAGE: I will reserve a ruling if those
documents are introduced at the time of the hearing.
T'11l ask that you renew youxr objection. Mr. Xarlson,
while other acts may or may not be relevant, and I
cannot say at this time, we are not at the appropriate
point in the proceeding. Where there is criticism of
others, we treat that very carefully.

MR. KARLSON: I understand, Your Honor.

JUDGE  PAGE: It’s admitted if it’'s
appropriate. If it’s merely an ad hominem remark, we
will not give it that congideration. You should

understand that when you write your briefs after this,
I will look at the evidence that you cite. It is very
helpful if you have already provided it with a
foundation here at the hearing. When you write vyour
briefs, if there is evidence in the record that neither
party relies upon, do not expect the board to hunt it
out and £find it for you to support your case. In short,

if there is evidence in the record that you do not cover

NEAL R. GROSS
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1-13
during the hearing that 1is useful to you, you should
cite it. Thank you, Mr. Neill. Is there anything
further?

MR. NETILL: No, Your Honor.

JUDGE PAGE: All right, since the appellant
is being represented by corporate officers which 1is
perfectly appropriate, I relate to an earlier
conversation that we had in a telephone conference call
and I ask appellant te affirm for the record that
guestioning of witnesses will be done using the guestion
and answer format that we previously discussed. Mr.
Karlson, is that correct?

ME. KARLSON: Yes, Your Honor.

JUDGE PAGE: And Mr. Hirst?

MR. HIRST: Yes, Your Honor.

JUDGE PAGE: All right. When an objection is
made, the moving party should state the grounds and the
opposing party may be asked to reply to that objection
before zruling is made. Proposed testimony and
documentary evidence will often be accepted subject to
the objections of record so that the other judges
participating in the decision may consider the validity
of the objection or as it is more usual, congider the
objection in determining what weight, if any, should be

given to the evidence.
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Smoking, eating, and drinking other than
water 1is not permitted in the hearing room. The
parties’ representatives may sit or stand while
gquestioning the witnesses. It is optional whether you
will stand when you are addressing the board. We will
take periodic recesses during ;he hearing. However, if
for any reason you need, vyou need a recess at a
particular time during the proceeding, you may reguest
it. Only one person should speak at a time. The court
reporter 1s instructed to politely interrupt the
proceedings any time if the transcript would otherwise
be unclear.

Typically the appellant bears the burden of
proof . This 1s a different situation because the
government terminated Pyrotechnicg contract for default.
The government bears the burden of proof in showing that
that termination was appropriately done. Mr. Karlson,
even though you will be going first today, understand
that you have the right to rebut the government’s
assertions regarding the propriety of the termination.
Have you any questions, Mr. Karlson?

MR. KARLSON: N¢o, no, Your Honor.

JUDGE PAGE: All right. Mr. Neill?

MR, NEILL: No, your honor.

JUDGE PAGE: All right. Mr., Karlson, you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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have indicated a willingness and a desire to provide an
opening statement, sir. You may do s0O now.

MR. KARLSON: Your Honor, wmy testimony will
be in the form of a timeline of events starting with the
contract award. The guestioningwill involve matters we
believe directly resulted in the termination of default
of this contract. It wasn’'t one contract that was
terminated; it was two. We won’'t spend much time
talking about the other which was with the same PCO, the
same contract specialist, and the same QARs and which
was converted to a termination for convenience here

last year.

This matter is the last of a series of legal
problems PSI has had to deal with over the past decade.
We believe strongly that they are related and connected.
There have been numerous civil lawsuits, civil
enforcement actions and criminal charges against the
company and many individuals. We will not be wasting
the Court’s time by re-litigating them. We don’t need
to re-litigate them because we won them all.

There was a serious accident involving a
flash-bang grenade in a car with three FBI agents, one,
one month after the award of this contract in 2004. PSI
had no involvement or responsibility for this accident

other than £o have been the manufacturer of the device

NEAL R. GROSS
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the U.S8. Navy designed under a U.S Navy contract. It
was from Lot 10 which cop, passed its Lot acceptance
test and was shipped to all fifty-five, fifty-six FBI
field offices as directed by the Navy. As such under
the law, a contractor i1is indemnified from c¢ivil
lawsuits. The only exceptions are for fraud and
negligence.

We will show a concerted effort to prove
fraud was undertaken directly involving the DCMA QARS.
These were the individuals assigned to perform oversight
0f contract performance at the plant. They had an
affirmative obligation under the delegation from the PCO
to do so on a fair and impartial and cooperative manner.
The evidence will show that this did not occur during
the period of performance of these terminated contracts.

The Court will hear unambiguous testimony
from a government employee sent to the plant to work on
technical problems with another product with a
determined effort by the QARs to put P8I out of
business. The evidence will algo show that the well was
poisoned with Rock Island, the buying command for these
disputed contracts by these individuals and events
causing the termination for defaults.

Unfortunately, winning in Court isn’t always

enough to resolve a problem. When a black cloud is put

NEAL R. GROSS
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over a company, it isn’'t automatically dispelled by a
dismissal. No one in the government stood up and said
we were wrong or we made a mistake. They’re not very
good at that. They weren’t anxious to admit false grand
jury testimony, fabricated criminal charges and
concealing exculpatory evidence to which defendants are
entitled under the law. 8¢ it is not surprising that
Rock Island, unaware of these facts would terminate its
contracts with such a contractor.

These detrimental and highly pejorative
events were coupled with a contract which took six years
of research and development to correct technical data
package shortcomings which I believe the government will
acknowledge. And then with the added pressures of
expiring government funds prove to be a fatal
combination for PSI in this coatract.

JUDGE PAGE: Thank you, Mr. Karlson. You may
now call your first witness.

MR. KARLSON: That’ll be myself, Your Honor,
and Mr. Hirst will do the questioning.

JUDGE PAGE: All righi. Mr. Hirst, you may
call your first witness.

MR. HIRST: Mxr. Karlson.

JUDGE PAGE: As you can see, we have made

arrangements for the witness to use this stand. I

NEAL R. GROSS
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believe the documents are all ready for examinations.
Is that correct, Mr. Neill?

MR. NEILL: I believe go, Your Honor. Mr.--

JUDGE PAGE: Mr. Karlson. Excuse me, sir; I
have to swear in the witness.

Mr. Karlson, if you would, =ir, please raise
your right hand.

WHEREUPON,

DAVID KARLSON

was called as a witness, and having been
first duly sworn, assumed the witness stand, was
examined and testified as follows:

JUDGE PAGE: Thank you, sgir. Mr., Hirst, you
may ¢guestion Mr. Karlson.

MR. HIRS8T: Thank you.

DIRECT EXAMINATION

BY MR. HIRST:

Q Mr . Karlson, please describe Your
professional background.

A I’ve been at PSI in senior management for the
past 23 years and previous to the thirteen previous
years in wmanufacturing supervision and management at
other companies.

ME. NEILL: Your honor, I'm sgorry to

interrupt but it appears that the witness is testifying

NEAL R. GROSS
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from a piece of paper in his hand. It hasn’t been
marked as an exhibit.

JUDGE PAGE: Mr. Karlson, that can be a
difficulty. Generally when guestioning is done, it’'s
useful for the purpose or of testing the witness’s
memory. Do you need that piece of paper? 2And did you--

MR. KARLSON: I have notes on it that I'd
like to have available.

JUDGE PAGE: We are, we do allow--

MR. KARLSON: I don’t like -- I‘1ll give it to
Mr. Neill, i1f he--

JUDGE PAGE: We do allow the use of documents
to refresh your memory. However, do you have an extra
copy of this that yvou would be willing to share with Mr.
Neill?

MR. KARLSON: Yeg, I do. I think I do, vyes.

JUDGE PAGE: Mr. Neill, would that be a
suitable soluticon?

MR. NEILL: Yes, Your Honor. That’'s fine.

JUDGE PAGE: Thank you. Mr. Hirst, if you’ll
provide that document to Mr. Neill and Capt. Davidson.

MR. KARLSON: Let me, get it because --

MR. NEILL: If you read it -

{(3imultaneous speaking.)

MR. KARLSON: I guess you’ll have a copy,

NEAL R. GROSS
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right?

MR. HIRST: I have a copy of this.

MR. NEILL: I think Mr. Hirst has the only
copy, Your Honor.

JUDGE PAGE: Then let’s give Mr. Neill the
opportunity to examine 1t now--

MR. HIRST: We can make him a copy.

JUDGE PAGE: --and we will have you make and
furnish a copy to Mr. Neill. 1Is that an acceptable
solution, Mr. Neill?

MR. NEILL: Yes, Your Honor.

JUDGE PAGE: Certainly. Thank you.

While Mr. Neill is locking at the document
being used by Mr. Karlson, I will ask Mr. Neill to
consider whether this needs to be admitted as a hearing
exhibit? Mr. Neill? You don‘t have to answer right now.
T just want you to understand my purpose in letting you
examine the Exhibit. I will also remind those present
that our court reporter has some very sensitive
microphones set up around the room. They are intended
to pick up all noises. Please be thoughtful. And the
court reporter, thank yvou. If you have any difficulty
at any time, let us know. Mr. Neill?

MR. NEILL: These appear Lo be witness’s

notes to refresh his recollection about the events.

NEAL R. GROSS
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JUDGE PACE: Have you any objection to Mr.
Karlson using those notes?

MR. NEILL: I would prefer that he’d testify
from his own knowledge.

MR. KARLSON: Well, I will be but, that’'s so
I don't forget things.

JUDGE PAGE: Mr. Neill,--

MR, NEILL: 1I'd prefer to have these marked
as Bxhibit--

JUDGE PAGE: I was going to say, would you
like to have--

MR. KARLSON: {Simultaneous speaking)

JUDGE PAGE: ~-~them marked as an exhibit.
All right.

Thank you, Mr. Neill. Mr. Karlson, if you
don’'t mind, if I may see those notes.

MR. KARLSON: Sure.

JUDGE PAGE: Mr. Karlson, I'm goling to mark
this as an Exhibit. I will tell you that it is unusual
as Mr. Neill has pointed out. Typically we have
witnesses to testify from their memory. However, since
we do not have counsel and yvou are appearing as an
officer of the <corporation, also as a party
representative, although at the moment, you are only a

witness, I'm going to give you some leeway. Mr. Neill
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COURT REPORTERS AND TRANSCRISERS
1323 RHODE ISLAND AVE,, NW,
{202) 234-4433 A’F‘QPMGT@"J D.C 20005-3701 wrw nealrgross. com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1-22
and Capt. Davidson, I appreciate your consideration in
that regard. If at any time though you have an
objection, I will expect you to register it. Is that
sufficient, Mr. Neill?

MR. NEILL: Yes, Your Honor. Thank you.

JUDGE PAGE: All right. Thank you. If you
will kindly tell me the last number in the Rule 4 file
Tabs, I will make this an additional Tab to the Rule 4
file unless there ig objection. I prefer to do that to
having it labeled as a Hearing Exhibit, simply because
if you reference it in your briefs, it is easier 1f it
ig collected as part of the Rule 4 file.

MR. NEILL: The last tab is 290, Your Honor.
So this could be 291.

JUDGE PAGE: Mr. Neill, have you any
objection to my entering it as Rule 4 file, tab 251.

MR. NEILL: No obijection at --

JUDGE PAGE: Subject to any objections you
may have during the testimony.

MR. NEILL: -- Mr. Karlson’s notes to
relevance and sco forth, certainly.

JUDGE PAGE: Certainly. Mr. Karlson, I have
marked thig document as Rule 4, Tab 201.

(Whereupon, the above-referred to document

was marked as Rule 4 Tab 291 for identification.)
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JUDGE PAGE: After vyou are finished
testifying, I will ask that you provide a copy to the
government and a copy to me. I will note again that
this is not the usual process, but I'm giving you
considerable leeway. I'm sure you will be respectful of
the bounds of that leeway and if at any time the
government objects, I will certainly take those
objections very seriously. Note that merely because a
document has been incorporated intco the Rule ¢ file, it
does not signal the weight to be accorded to that
document. That is something that will be revealed
through the testimony and creditability of the witness
and also to the board’s later assessment. Have you any
guestions on that, Mr. Neill?

MR. NEILL: No, Your Honor.

JUDGE PAGE: All right. Mr. KXarlson?

MR. KARLSON: No guestions.

JUDGE PAGE: All right. Very well then I'll
allow you to continue with the document you’re using to
refresh your memory which I have now marked as Rule 4,
Tab 291. And again it will be accorded due weight to be
determined by the board.

Mr. Hirst, you may regume. Mr. Karlscn, I
remind you, you remain under oath as long as you are on

the stand.
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MR. HIRST: Thank you.
BY MR. HIRST:

0 My next gquestion. Please provide an overview
of PSI to the Court.

A PSI is a company built, built on a old Nike
missile Dbase. It’s got approximately 120 small
buildings with different, typically hazardous operations
are conducted. The manufacturing business, the
employment runs around 200 people plus o©r minus
depending on the workload.

Q Thank you. What were the circumstances
related to PSI receiving the Mark 124 contract?

A I was award in September 2004, was a best
value award. We had a reascnably good rating from Rock
Tsland goods and fairs. That would have been in the
summer time of 2004 when they did that evaluation. We
were turned down by the local DCMA in, as part of that
award, but it was overruled at Rock Island which is
some, somewhat unusual. We had a contract with the same
PCC at the time, it was the M49 contract and it was
running reasonably well at that time, and normally, and
so, they awarded us a fall on contract for a different
item, this item the 124.

JUDGE PAGE: Forgive me for interrupting.

I'm going to ask that you speak just a little more
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slowly.

MR. KARLSON: Okay.

JUDGE PAGE: And a little more loudly.

MR. KARLSON: Okay.

JUDGE PAGE: If at any time, Mr. Neill and
Capt. Davidson, you have any difficulty understanding
the witness, please let me know. I just want to make
sure the record is very clear.

RY MR. HIRST:

@] Mr. Karlson, would you like to share with the
court the documents that endorsed that we received good
rating from Rock Island?

A Well, I have them right in my notes and I'11
be citing them in the brief. I don’'t, I can testify
without actually reading the book, reading the document.

JUDGE PAGE: All right, forgive me, Mr.
Karlson and Mr. Hirst. I'm a bit confused. Are you
referring to documents that are already in the record?

MR. KARLSON: Yes, for example, the award is
in the record and how the evaluation is in the recozd.
So I've testified to it. In our brief we’ll cite it in
the book.

JUDGE PAGE: Typically when a document 1is
referred to that is a part of the Rule 4 file, you will

give me and Mr. Neill and Capt. Davidson a moment to
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pull that document out and take a look at it.

MR. KARLSON: Here today?

JUDGE PAGE: Pardon me?

MR. KARLSON: Here today?

JUDGE PAGE: Here today.

MR. KARLSON: Yes

JUDGE PAGE: That’'s correct.

MR. KARLSON: 8o I would call your attention
to the Rule 4 book, 241, Section 241, page 1.

JUDGE PAGE: All right. Rule 4 file, Tab
241.

MR. KARLSON: Page 1.

JUDGE PAGE: Page 1. Give us just a moment.

MR. KARLSON: Sure.

JUDGE PAGE: When you do cite a document,
please give me the Rule 4 file reference, and give both
the government and me the opportunity to f£ind it.
Government, do yvou have that decument before you?

MR. NEILL: Yes, Ycur Honor.

JUDGE PAGE: All right. Mr. Karlson, if you
don’t mind, I will ask that you too find that document
and refer to it particularly where you give us a
reference to a specific page. It will be helpful if
there are features on that page that you can draw to our

specific attention, a particular paragraph, or portion.
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MR. KARLSON: Roberxrt, I need that sixth book,
Bob. Thank you.
JUDGE PAGE: Mr. Karlgon, you may testify as
you are ready. Is there a question for Mr. Hirst?
MR. HIRST: No ma‘am. I just would like Mr.
Karlson to recap what the document says.

MR. KARLSON: I point out that in the section

JUDGE PAGE: Forgive me. Forgive me. When
vou refer to a document, and I have 1t before me as does
government counsel, I need you to identify that document
and put it in some context. So when vyou do your
questioning and provide your answers, make suxre that the
record is clear with regpect to what that document is
and as, as necessary and appropriate, identify its
relevance to the appeals before us.

MR. KARLEON: Bob.

JUDGE PAGE: Mr. Hirst, I’'ll ask you to ask
your guestion again.

MR. HIRST: Phrase the question --

JUDGE PAGE: Again forgive me, but the recoxrd
must be very clear later what we are doing.

BY MR. HIRST:

Q You mentioned that it was a Best Value Award

and the company received good ratings by Rock Island, in
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document R4-241-1. Could you please read the sections
that endorse that?

A Yes, it’s the contracting officer’s
determination of contractor responsibility and I would
call your attention to Section C where it states the
proposed contractor has a satisfactory record of
integrity which is something that they determined at
that time, as well as Section D which says the
contractor has a satisfactory record of performance and
it explains that in some detail in paragraph E. And I,
and I mentioned that the local DCMA had turned us down
for this award, so I would turn your attention to
Section 242 of the book where it says in the--

JUDGE PAGE: Excuse me, sir; is this Rule 4,
Tab 2427

MR. KARLSON: Yes, Your Honor.

JUDGE PAGE: All right. Again, if you’ll
identify the document for us--

MR. KARLSON: Yes, Your Honor.

JUDGE PAGE: --before you provide any
testimony.

MR. KARLSON: This is a.document signed by
the Pre-Award Survey Manager and the first line of it
says, recommend no award based on unsatisfactory

findings on the quality assurance capability factor.
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JUDGE PAGE: Mr. Neill,

MR. NEILL: Your Honor, both 241 and 242 are
documents that we objected to because of relevance.
They don’t pertain £o any of the claims or defenses that
are at 1issue 1in the appeals. The contractor’s
regpongibility at award is not an igsue. And I don’t
believe the state of the contractor’s quality assurance
system at the time of award is at issue either. So we

would renew our objection to those documents.

JUDGE PAGE: Mr. Hirst, have you any
response?

MR. KARLSON: Your Honor, I'1ll respond te the
government --

JUDGE PAGE: No, Mr. Karlson, you're gitting

MR. KARLSON: Okay. Okay. Okay.

JUDGE PAGE: --as a witness at the moment.
I

appreciate that this is a difficult situation
because it 1is unfamiliar to you. But there are

formalities that we have to cbserve. Mr. Hirst, do yvou
have a response to Mr. Neill?

MR. HIRST: Yes, I would restate that we feel
it’s relevant because it outlines the negative cloud

that the company was under when the contract, Mark 124
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contract was carried out. This 1is the background
information that the c¢ourt needs toe hear.

JUDGE PAGE: Let me ask you this Mr. Hirst,
ie the contract that is referred tc here the contract
that 1s currently at issue? Is this the contract we’re
looking at in this appeal?

MR, HIRST: NoO ma’am.

MR. KARLSCN: No, yes.

MR. HIRST: Well the contract we’'re looking
at right now is Mark 124.

MR. KARLSON: And that's what this is.

JUDGE PAGE: And this is 0058, is that
correct?

MR. HIRST: Yes.

JUDGE PAGE: Contract number W52P1J-04-B-
0098. It's a different contract, is that correct Mr.
Hirst?

MR. HIRST: No, the documents that were just
described in the narrative that Mr. Karlson provided, I
misspcke. Those are all relevant to this current
contract, the Mark 124 Module contract.

JUDGE PAGE: All right, Mr. Hirst, I'm trying
to understand how fhey’re relevant. If it 1is a
different contract?

MR. HIRST: It ig not a different coﬁtract.
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MR. KARLSON: It’s not a different contract.

JUDGE PAGE: It is part of this appeal. Is
that correct?

MR. HIRST: Right.

MR. KARLSON: This is the contract.

MR. HIRST: I misspoke. I apologize.

JUDGE PAGE: Thank you. That'’s what I needed
to hear.

All right. Thank you.

MR. HIRST: Okay.

JUDGE PAGE: Mr. Neill. I note vyour
ocbjection. I will admit the document for its probative
value and for the benefit of Mr. Hirst and Mr. Karlson.
When a document is admitted for probative value, that is
really almost a provisional ruling. It means I will go
back later I will lock at all the testimony and the
other evidence in context and determine whether it has
any weight whatsoever. Mr. Hirst, yvou may proceed.

MR. HIRST: Thank you.

BY MR. HIRST:

Q Mr. Karlson please brief, briefly describe
the Mark 1, 120, Mark 124 item to the Court.
n I'd like vyvou to hand that to me.
JUDGE PAGE: Mr. Hirst, if I may, forgive me.

I will not continue to do this, but let me just turn to
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Mr. Neill. I note an objection coming.

MR. NEILL: Yes, Your Honor. The government
objects. Mr. Hirst just handed Mr. Karlson an object,
loocks like it wmight be an inert model of a Mark 124
signal, but I haven’'t seen it. It hasn’t been ghown to
us so we didn‘t discuss this. It hasn’t been admitted
as a Hearing Exhibit or anything like that. So we would
request an opportunity to look at it and have it
identified as a Hearing Exhibit for this hearing.

JUDGE PAGE: Thank you Mr. Neill. I will
sustain that objection. Mr. Hirst.

MR. HIRST: Yes.

JUDGE PAGE: It is not inappropriate Lo use
physical objects like that, but because they have not
been shown to the government or to the board before
hand, what 1’11l ask you to do is retrieve it from Mr.
Karlson. Hand it to Mr. Neill. Give him the chance to
look at it. If you wish to go off the record for a few
minutes to take a look at it. We can do thatl

MR. NEILL: I would, Your Honor, if you
wouldn’t mind. Just one or two minutes.

JUDGE PAGE: ©Off the record.

(Whereupon, the above-entitled matter went
off the record at 10:35 a.m. and resumed at 10:40 a.m.)

JUDGEE PAGE: Let the record reflect that the
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Appellant has brought a number of physical ocbjects as
well as some Exhibits that you wish to use at the
hearing. We have determined off the record that we will
give the government, which has not seen these items
before, the cpportunity to logk at them. They may have
some questions for you. Again, we will do this off the
record as they examine ﬁhat. Let us stay off the record
until 11 o’clock. At that point government if you need
additional time, let me know, and certainly I will be
generous in granting it to you. Is that agreeable, Mr,.
Neill?

MR. NEILL: Yes, Your Honor, that should be
gufficient. Thank you.

JUDGE PAGE: And Mr. Hirst, are you
comfortable with that arrangement?

MR. HIRST: Yes, I am, Your Honor.

JUDGE PAGE: Very well, we will go off the
record. We will return at 11 o’clock.

(Whereupon, the above-entitled matter went
off the record at 10:41 a.m. and resumed at 11:05 a.m.)

JUDGE PAGE: Thank you, sir. Mr. Hirst, Mr.
Neill during our brief recess, the government was
allowed to examine the Exhibits that had been brought to
the hearing by the appellant. Mr. Neill, have you any

comments or you Capt. Davidson with respect to those
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MR. NEILL: Yes, Your Honor. We have some
comments and, sc we’'d just te like to start addressing
each in turn.

JUDGE PAGE: Would you iike to do that now or
would you prefer to do it when they are proffered as an
Exhibit?

MR. NEILL: Um.

JUDGE PAGE: It will be vyour choice, sir.

MR. NEILL: I would like to just go ahead and
do it now. Maybe we can get that taken care of and
might speed things up later.

JUDGE PAGE: A1l right, that’s fine, Mr.
Neill. Thank you. And Mr. Hirgt, after Mr. Neill has
made an observation or objections, since T can’'t
anticipate what he will have to say, I will give you the
opportunity to respond. Mr. Neill.

MR. NEILL: Yes, Your Honor. The appellant
has two, has brought to the courtroom, two, what are
represented to be inert Mark 124, Mod 0 Signals that
were the type of item that was preduced for the
contract. And we have a comment about those. We have
no objection to using them 1n the hearing other than
they’re not marked or identified in any way as being

inert.
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There’s no apparent drilling through them or
they're not labeled as they're inert. And Mr. Hirst has
represented that they in fact are; we’ll take him at his
word. But we have a concern that 1if these are
manipulated in the courtroom, the trigger assembly could
cause the thing to eject smoke or flame 1f, in fact,
they are not inert. That was the comment.

With respect to the inert model o©of the
parachute flare, we would object to that. It’s not the
type of item that was manufactured in this contract, and
it’s not at all relevant and we can’t see how that how
that would be helpful, to the board even in
understanding testimony. The same thing with respect to
the inert, I can’t recall what, what it the Mark 141
item. The same objectiomn.

JUDGE PAGE: All right, Mr. Neill, if I may,
let me stop you now. I will make individual rulings at
the time that they are proffered but let me make the
observation to the appellant that Mr. Neill has raised
the issue ¢f safety and I will have you affirm on the
record that these items are, in fact, inert and are not
dangerous. Is that the case Mr. Hirst?

MR. HIRST: Yes, Your Honor. We have two
samples with us; one of them is marked inert. If it

makes the court more comfortable, we’'ll with, withdraw
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the one that’s not marked inert, but they both are
inert. There’s markings on one that says it 1s inert.

JUDGE PAGE: Mr. Neill, are you comfortable
with Mr. Hirst’'s representations?

MR. NEILL: Yes, Your Honor.

JUDGE PAGE: All right. And I'm going to
take an unusual step. I don’t normally do this. I do,
from time to time, receive purportedly inert munitions,
but I need to make special arrangements to have them
sent back to me because Postal Service, Fed Ex, UPS,
etc. are very particular 1in how those items are
transported. Mr. Neill, would you have any objection if
I put the onus on the Appellant to have those items
shipped to me after the hearing?

MR. NEILL: No, Your Honor.

JUDGE PAGE: All right. Mr. Hirst and Mr.
Karlscon then for your benefit, I'm going to allow you to
use those items in the courtroom. When they are handed
tc a witness, you will first show them to Mr. Neill.
111 ask Mr. Neill whether he has any objection
regarding that particular item. You’ll show it to me
before you hand it to the witness. I will assign an
exhibit number. We will use it here in the courtrcom.
I will entertain any objections Mr. Neill may have.

When we are finished with those items and any cross-
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examination regarding those items that Mr. Neill might
have, at the close of the trial, I will return all of
those items to you and have you make the necessary
arrangements to ship these exhibits to the board. Mr.
Neill, have you any objection to that process?

MR. NEILL: No, Your Honor.

JUDGE PAGE: All right. Mr. Hirst, will vyou
accept that responsibility?

MR. HIRST: I will.

JUDGE PAGE: All right. Thank you, sir. Now
Mr. Neill, forgive the interruption. That dealt with
those itemg that are potentially dangerous but we are
assured are inert and no longer in a dangerous status.
There was a separate item I believe that you questioned
the relevance because it is not an item that is produced
undexr contract and 1s not in controversy. Is that
correct? Was thisg--7?

MR. NEILL: Yes.

JUDGE PAGE: --the parachute flare?

MR. NEILL: The parachute flare and also the
flash-bang grenade.

JUDGE PAGE: All right, at the appropriate
time when Mr. Hirst proffers those to Mr. Karlscon, I711
allow you to raise those objections. I will admit them

provisionally subject to those objections. I can’t now
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anticipate what that ruling will be. Now, there were
additional objections that you had Mr. Neill. I'm
trying to go through them one by one to get them clear
for the recorxrd

MR. NEILL: The appellant had two large
demonstrative exhibits, one ig a diagram, a cut-away
diagram of a Mark 124, Mod 0 Signal Flare and we have no
objection to, to the use of that during the hearing. It
may facilitate the hearing aside from there were two
comments having to do with the adhesion strength of
foil, that it's in the left hand side of the diagram
that we don't understand and think may be misleading and
we could certainly raise that objection at the time,
Your Honor, but, generally, we don’t have any, any
objection to the uge of that diagram. The appellant
also had a large--

JUDGE PAGE: Excuse me, 1f I may stop you
there. I’'m trving to go through these stepwise fashion.
On the document, you generally have no objection;
however, you do have questions and potential concerns
regarding commentary that is provided therein. T will
allow Mr. Hirst to illicit testimony from Mr. Karlison
regarding those observations and T will allow Mr. Neill
at that time, once that testimony has been given to us

to renew your objection.
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MR. NEILL: And, Your Honor, the appellant
also had a large table listing the lots of signal flares
produced for the contract and while, in general, we
would agree with the propeosition that that could be
helpful, there are a number of features of the
appellant’s chart that we believe are potentially
misleading or incomplete and sc we do object to that
exhibit for those reasons and we can ralse more specific
objections at the time.

JUDGE PAGE: Thank you, Mr. Neill. I think
that would be most appropriate. There 1is no bar to
compiling evidence. Federal Rules of Evidence,
particularly 1006 allow you to do that on a large
exhibit to make it easier to understand the testimony
that’'s being given. However, having said that, the
oppeonent is allowed to guestion it, is allowed to bring
up any shortcomings in it. I appreciate, Mr. Neill,
Capt. Davidson that you are seeing it for the first time
today at trial, that there may be additional concerns
that you wish to raise in your brief. Because those
exhibits have been enlarged but may not be large enocugh
for all to see at one time, when you bring that exhibit
to the attention of the witness, we’ll take a brief
pause on the record during which Mr. Neill, Capt.

Davidson and I will all be able to look at that
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particular document. I see we have an easel here.
Perhaps that would be the easiest vehicle for it. Mr.
Neill, have you any gquestionsg or concerns regarding that
process?

MR. NEILL: No, Your Honor. Thank vou.

JUDGE PAGE: Thank vou. Now, Mr. Neill,
again forgive me for the many interruptions but I want
to deal on each of your objections on a stepwise basis.
Is there anything further?

MR. NEILL: No, Your Honor.

JUDGE PAGE: All right. Thank you, sir.
Now, Myr. Hirst, you may resume your guestioning of Mr.
Karlson. I will ask that vyou forgive wme for
interrupting you periodically, but it’s necessgary.

MR. HIRST: Okay.

JUDGE PAGE: What I have later on is the
record. There will be two judges that will review the
decision that I write. They are not here and I must
make sure that the record is c¢lear. Both rulings of the
two judges who will review my decision as well as
potentially for the Appellate Court, should that happen,
and the record must reflect everything that takes place,
every exhibit that ig produced must, there must be =a
very clear track and foundation. You may continue Mr.

Hirst.
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MR. HIRST: I would ask the Court, Your
Honor, if I could take an inert Mark 124, present it to
Mr. Karlson to explain the function of the Mark 124.

JUDGE PAGE: Are vyou offering that as an
Exhibit, sir?

MR. HIRST: Yes, Your Honor.

JUDGE PAGE: Mr. Neill.

MR. NEILL: I've got no objection, Your
Honor.

JUDGE PAGE: No objection. All right. Mr.
Hirst, you may do so, but--

THE WITNESS: I’'ve already got it, you Honor.

JUDGE PAGE: All right. Show it to Mr. Neill
first. We will need to find a way to attach an exhibit
number. I suggest this, but I don’t have my stamp, but
I do have post-it-notes. Does our court reporter have
any exhibit.stickers? EBxcellent. Excellent.

MR. HIRST: We can substitute this one. This
one is marked inert.

MR. NEILL: The one that’'s marked-

{Simultaneous speaking.)

JUDGE PAGE: If you would please. Let’s mark
this as Appellant’s Exhibit Number 1.

(Whereupon, the above-referred to object was

marked as Appellant’s Exhibit Number 1.)
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JUDGE PAGE: The court reporter is going to
affix the tab on it. Do not remove that tab. Keep it
on there. Make sure it’s on there when you mail it to
me. Mr. Hirst, I'd like to see the exhibit. Thank you.
Thank you. Now, Mr. Hirst, you have handed that item to
Mr. Karlson. It’s Exhibit A-1. Make sure that vyou
provide us with the foundation for that item and that
you have identified on the record by testimony from Mr.
Karlgon exactly what that item 1s and then you may
proceed, subject to any cobjections, of course, by Mr.
Neill.

MR. HIRST: I have provided to Mr. Karlson an
inert version of the Mark 124 Signal and I would like to
ask the court to ask further questions of Mr. Karlson
using the exhibit to explain how the item works.

JUDGE PAGE: All rvight, Mr. Hirst, what you
will need to do is ask Mr. Karlson to confirm the
identity of the item.

BY MR. HIRST:

C Mr. Karlson, the, the item I just handed you,
could you please identify it for me.
A a markup of a Mark 124 Signal.

JUDGE PAGE: Now you may proceed to ask Mr.

Karlson questions regarding that item.

BY MR. HIRST:
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Q “Would you please describe for me, Mr. Karlson
and the court how the item works.

A Yes, it’s a day night signal, it has two
ends, one end is for day which generates red smoke if
yvou function it. The other end is for night which is a
bright white flare. It’s used by downed pilots to
signal where they are so they can be picked up and
regcued by helicopter.

Q By pointing, can you identify which end of
the item is the smoke end?

A The red is the red smoke and the white is the
white flare.

JUDGE PAGE: All right and thank you, Mr.
Karlson, that’s helpful. Let me just note that while
pointing is very helpful, while we are here in the
courtxroom, it also has\to be reflected on the record, so
that any judges who review this will understand what
part of the exhibit and your descriptim of it looking
at the red end versus the white end is exactly the type
of information that we need.

THE WITNESS: Okay.

JUDGE PAGE: Mr. Hirst, you may continue your
questioning.

BY MR. HIRST?

Q Thank you. I'm going to move to a different

NEAL R. GROSS
COURT REPCRTERS AND TRANSCRIBERS
1323 RHODE {SLAND AVE., NW.
{202) 234-4433 A\FD.PIXG]T %D,C, 20005-3701 www . nealrgross. com




10

11

12

i3

14

15

16

17

18

18

20

21

22

23

24

25

1-44
guestion. Mr. Karlson, was there another important
event for PSI at about this time?

A Yes. One month later in October of 2004,
there was an accident involving three FBI agents with a
Mark 124, a sample of which I'11 hold up just to show
the court but it’s not important as, as evidence. and
we, we were not aware of this accident at this time.

MR. NEILL: Objection, Your Honor.

JUDGE PAGE: Excuse me. Yes, yes, yes, Mr.
Neill has objected.

THE WITNESS: Yes, right.

JUDGE PAGE: Let me, if I may, gentlemen, if
an item is not going to be used as an exhibit, you’'ll
need to establish a foundation for discussing it with
regpect tc, to relevance.

THE WITNESS: Yes, we really don’t need it as
an exhibit, Your Honor. It was just to show you. 1
mean, we don‘t, need this.

JUDGE PAGE: If it’s not an exhibit--

THE WITNESS: It doesn’t need to be.

JUDGE PAGE: It doesn‘t need to be. If vyou
wish to make it as an exhibit, vyou may do so, after
showing it to Mr. Neill, and subject, of course, to any
objectiong. But if it is not an item that you intend to

rely upon, then I don’t need to see it.
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THE WITNESS: It’'s not.

JUDGE PAGE: All right then. Mr. Hirst you
may continue.

BY MR. HIRST:

0 I‘d like to, another gquestion for Mr.
Karlson. I want to clarify the accident that you
referred to with the FBI, what item wag involved,
please.

A It was a Mark 120--

MR. NEILL: Objection. Relevance. This is
not at all pertinent to the claims or defenses at issue
in this appeal.

JUDGE PAGE: Mx. Hirst, what is your response
to Mr. Neill’'s objection?

MR. HIRST: We feel it’s very relevant
because it helps depict the cloud that the compaﬁy is
operating under when the Mark 124 contract was in place.

JUDGE PAGE: Mr. Neill, I will note your
objection for the record. I will understand that it is
a continuing objection. I will allow Mr. Hirst to lay
a foundation. You may renew your objections
subsequently. Is that acceptable?

MR. NEILL: Thank you, Your Honor. Yes.

JUDGE PAGE: Mr. Hirst, it is necessary for

you to lay a foundation to explain why this is relevant

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

U H { NO AVE,, N.W.
{202) 234-4433 A D.C. 20005-37(11 wivw.nealrgross.com




10

11

12

1z

14

15

16

17

18

1e

20

21

22

23

24

25

o
)

46
to the matter before us now.

MR. HIRST: T think my further dJquestions
will, Your Honor, will lay the foundation.

JUDGE PAGE: Thank you.

BY MR. HIRST:

Q Mr. Karlson, you mentioned DCMA. Can you
describe the' relationship between PSI and that
organization?

A In 2000 and 4, PSI had one part time QAR who
covered our plant and other plants, twoe additional
inspectors were added in 2000 and 4 making three full
time inspectors. It was a relationship that was, was
deteriorating and which involved the company receiving
lots of CARe which are Corrective Action Reports, an
unusually high numbexr.

JUDGE PAGE: Mr. Karlson, I'11 ask you to
speak up just a littie bit, please.

THE WITNESS: Yes, I'm sorry, Your Honor.
People at the plant started to see repeated allegations
of fraud from the QAR. I would point, Your Honor, to
Section 281 in our book.

JUDGE PAGE: This is Rule 4 file, Tab 2817

THE WITNESS: Yes. Yes, it’'s here, Your
Honor .

JUDGE DPAGE: Give me a moment Lo turn to
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that, Mr. Neill and Capt. Davidson as well.

THE WITNESS: So this is, this is one—

JUDGE PAGE: Just a moment. We need to let
the government find that first.

MR. NEILL: Your Honor, this is one of the
documents to which the government has objected. It’s
not. at all relevant to the appeals of the claims or
defenses at issue here and there are no allegations of
fraud at issue in this case, as well.

JUDGE PAGE: Mr. Hirst, are you offering this
document for the purpose o©f showing that there are
agsertions of a fraud associlated with this contxact.

MR. HIRST: No ma’am.

JUDGE PAGE: Why are you offering it then?

MR. HIRST: Again to, help give the court the
background of the enviroment that the company was
operating under at the time the Mark 124 contract was
being carried out.

JUDGE PAGE: All right. Mr. Hirst, I
appreciate that you wish to provide background in
context and you may do so using Mr., Karison’s testimony.
Having said that, looking at this document, unless you
can give me direct relevance Lo the matters at issue
here, then I will only allow you to examine Mr. Karlson

with respect to background in context and I will not
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give this document any weight. I will sustain Mr.
Neill’s objection. You’ll need tc gilve me that context
using Mr. Karlson’s testimony in a question and answer
basis. But let me ask vyou quickly. wWhy i1s this
particular document useful to the board in making a
determination?

MR. HIRST: Could I ask you, Your Honor, a
moment to pull my book out please and refer to it.

JUDGE PAGE: You may.

MR. HIRST: For the record our 4281 is the
document of the deposition of Michael XKing. We feel
it’s relevant becauge it links some of the bad faith
actions of the QARs to the company and although it, the
bad faith continued on when the Mark 124 contract was
being carried out.

JUDGE PAGE: Mr. Hirst, is Michal King a
witness in this matter?

MR. HIRST: He is not a witness.

JUDGE PAGE: He is not a witness.

MR. HIRST: For us.

JUDGE PAGE: All right. I711 sustain the
governmernt’s objection to Rule 4, Tab 281 as lacking
relevance in this appeal. Mr. Hirst, you may guestion
My . Karlson regarding context in background, but I will

not accept this document.
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MR. HIRST: Mr. Karlson, let’s go to the
raid, excuse me the 2005. What occurred of significance
on March 22, 2005, please?

THE WITNESS: I would call Your Honor's
attention to Rule 4, Section 245.

JUDGE PAGE: Tab 245. All right. If you’'ll
give me a moment and Mr. Neill and Capt. Davidson a
moment .

MR. NEILL: That, Your Honor, the government
renews its obijection to 245. There’s no foundation.
It‘s not at all relevant to the claims or defenses at
issue in thisg appeal, and it’s difficult to tell from
the context what i1t has to do with or to, to whom it’s
from and to and so forth.

JUDGE PAGE: I will reserve a ruling. You
may renew it later. Mr. Hirst, I will need for you to
provide, as explained earlier, a foundation which means
background in context for the admissibility of this
document. Please continue.

THE WITNESS: Should I answer his guestion

JUDGE PAGE: I'1ll ask Mr. Hirst to repeat
his question, please, just for the record.

BY MR. HIRST:
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Q Please go to 2005, what occurred of
significance on March 22, 2005, please.

A A search warrant was affected at the company.
Thirty agents from different federal agencies, a large
bomb truck and a communications truck came o the
premises. They were investigating, looking for

something which we did not know what, evidence of fraud.

They, evervybody in the company cooperated. I was
interviewed. I answered every question that 1 was
asked. A lot of employees were interviewed. Two

truckloads of documents were taken. I received a phone
call at 4:00 that afterncocn from Mary Adams who was the
PCO on this contract. She told me she had been
contacted by DCMA and that we’re being, we were being
shut down and she was asking me what, what I had to say
about that. I told her we didn’'t know why these people
were here; we didn’t know what they were looking for.
There weren’'t any crimes. They weren‘t going to find
any crime and that we would be open for business
tomorrow morning. And, and we were in fact, we were in
fact open as normal the next day.

Q Okay. And please tell the court what
occurred in April of that vear.

A There were multiple fraud allegations by the

QAR. Uh, I call your attenticn to Section 254-1 in the
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JUDGE PAGE: Is this Rule 4 file, Tab 254,
page 1, 1is that correct?

THE WITNESS: Yes, that’s correct.

JUDGE PAGE: Mr. Neill.

MR. NEILL: I object tc the question if it’'s
asking about fraud. There are no allegations of fraud
at issue in the, this appeal and this whole line of
questioning seems to have no pertinence to the claimsg or
defenses at issue in this appeal which simply involves
the, the termination of the Mark 124 contract £for
failure to deliver a lot in accordance with the contract
schedule and algo the rejection or alleged wrongful
rejection of ancother lot that was tendered to the
government, as Mark 124 Signals. So I just renew my
objection to the relevance of the guestion.

JUDGE PAGE: Mr. Hirst, let me ask vou, do
these documents pertain to the contracts at issue in
this appeal?

MR, HIRST: Yes, they do.

JUDGE PAGE: And these are actions that were
taken during the time the contract was being performed?

MR. HIRST: Yes.

JUDGE PAGE: Mr. Neill, I will overrule your

objection at this point and admit the evidence for its
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probative wvalue but I will allow you Lo renew your
objection subsequently. At this point Mr. Hirst is
merely laving a foundation as I understand it. Mr.
Hirst, you may continue.

BY MR. HIRST:

Q Mr. Karlson, have you completed your answer
for what occurred in April?

A No. But I have an inert model of a 583. I’d
like to offer it to Mr. Neill to, ah, examine it if he
80, 80 chooses to.

JUDGE PAGE: Mr. Hirst, are you offering this
as an exhibit?

MR. HIRST: I am offering the 583 as an
exhibit to the court.

JUDGE PAGE: All right. Let’'s take a moment
then, allow Mr. Neill and Capt. Davidson to exhibit it
if they so choose.

MR. NEILL: We’ve already looked at it, Your
Honor.

JUDGE PAGE: Have you any objections to it?

MR. NEILL: Yes, Your Honor, the model that,
of the 583 is a model of an item I guess, it is not the
item that was pfoduced under the contract that’s at
issue in this appeal, and we object to the admission of

thig thing. It’s not at all pertinent or relative or
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probative of any of the facts at issue in this
particular set of appeals.

JUDGE PAGE: All right. Thank you, Mr.
Neill. Mr. Hirst, I will at this time admit the item
for its probative value. I will allow you to guestion
Mr. Karlson regarding it. I would like to see that item
and I will, if vyou intend to use it as an exhibit, ask
the court reporter to mark it for the record. Are you
offering this as an exhibit?

MR. HIRST: Yes, I am, Your Honor.

JUDGE PAGE: BAnd it 1is inert? Correct?

MR. HIRST: It is inert.

JUDGE PAGE: Thank you. I’11 have the court
reporter affix a label to it then. It will now be
Exhibit A-2.

(Whereupon, the above-referred to document
was marked as Appellant’s Exhibit Number 2.)

JUDGE PAGE: And if you will again Mr. Hirst,
please tell me exactly what it ig?

MR. HIRST: The exhibit, that is presented
to the court is a Mark, excuse me, an M583 Illumination
Round.

JUDGE PAGE: All right. And I will have you
question Mr. Karlson and have him confirm your

identification of that item.
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Q Mr. Karlson, can you please describe the item
that you’re holding in your hand please.

A It's a mock up of a Mark 583 Parachute Flare.
It was brought to show the serial number to the court to
make an explanation of a, of a fraud allegation that,
more understandable to the court.

Q Would you please explain what happened?

A Yes. I received an email early in

the morning in April 2000 and 5 from Rock

Island asking me to explain why the QAR had called them
to report that we were substituting product into a 583
contract with Rock Island from rejected materials. We
had had a lot rejected in June of that vyear. The
allegation was that we were taking that material and
putting it into a lot being produced in December of that
vear. The QAR saw the markings on the unit being
changed from a contract that ended in December of that
year. It was for the Israelii government and it had
Hebrew lettering on 1t and that lot passed. The
production people in the plant took the remaining
fifteen units that were left over from that contract
that was completed and were re-marking them to become
the first lot to be used for the contract for Rock

Island. The QAR assumed we were using rejected material
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for that. The cartridge cases come in serialized from
the manufacturer of the cartridge case. The cartridge
cases from the rejected lot in June had come in in May.
The cartridge caseg for thig item, for this lot, came in
in November. So they could not possibly have come from
the lot that had been rejected 1n June.

So it took me twenty minutes to respond to
Rock Island to what had happened and the matter was then
dropped. And it’sg just, a QAR should be able to read
that just as anybody else could. This is a senior QAR
and every time he sgaw something he would make it
allegations of fraud. And typically they would go to
Rock Island, many of them would go to Rock Island. And,
if you notice in some of these emails which Mr. Neill
objects to, this contract was not with Mary Adams who
was the PCO of the 124 signal but she was still getting
many of these emails relating to the 583 product which
was not her contract.

So this constant  barrage of fraud
allegatios, this being just one of them, I don’'t plan
to go through all of them here, but I plan to go through
a couple of them, to make it clear what was happening
for, four vyears and, until finally there was an
indictment in 2008. So that’s the point and that’'s why

it’'s relevant.
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Q Were there any other circumstances of fraud
allegations you would like to discuss, Mr. Karison?
A Yes.

MR. NEILL: Objection, Your Honor.

JUDGE PAGE: Yes.

MR. NEILL: That question, I mean there’'s
object to relevance, note, I don’t understand the
relevance of that question.

JUDGE PAGE: Mr. Hirst, I’'11l ask, I will
sustain the objection and ask you to put specific
questions to the witness.

MR. HIRST: QOkay. Let’s move on then. Mr,
Karlson, again we’'re referring to circumstances that
happened in April of that year.

JUDGE PAGE: April of which year, sir.

MR. HIRST: The April of 2004.

THE WITNESS: 2005.

MR. HIRST: 2005, excuse me.

JUDGE PAGE: 2005, alil right, thank you.

BY MR. HIRST:

Q Was there a Level IV, uh, CAR issued to the
company?
A Yes. Level IV CAR which is a very serious

and rare corrective action for, a, a company to get.

JUDGE PAGE: Excuse me, Mr. Karlson, if I
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may, just to make the record clear. What is a CAR? I
assume you're not referring to an autcomobile.

THE WITNESS: Correct. It‘s a Corrective
Action Report.

JUDGE PAGE: All right.

THE WITNESS: It’s typically i1ssued by DCMA.
I guess, I guess it could be issued, we also issue them
internally as part of the ISO system and it cites a
problem which needs to be corrected.

JUDGE PAGE: &all right, then. CAR is an
acronym then for a Corrective Action Report.

THE WITNESS: Correct. Correct.

JUDGE PAGE: As you were using it in this
testimony, correct?

THE WITNESS: Correct.

JUDGE PAGE: All right, please continue, Mr.
Karlsomn.

THE WITNESS: Correct. There are four levels
of CARg, Level IV being the most serious and meaning
that they withdraw the government inspectors from the
plant and acceptance is ceased which effectively shuts
a company down if they are a government contractor
because you can’t produce or ship with a Level CAR IV
having been issued.

JUDGE PAGE: All right, Mr. Hirst, you may
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resume your quegtioning of Mr. Karlson.

BRY MR. HIRST:

Q How did the company respond to that
Corrective Action.
A It stayed in effect--

MR. NEILL: Objection, Your Honor, this
question again the Level IV CAR, referred to in that
guestion is not at issue in this appeal so the witness’s
testimony would not be at all probative of any fact that
would tend to prove or disprove the appellant’s claim or
the government’'s, or defense.

JUDGE PAGE: Mr. Hirst, let me ask you and
then I'11 have yvou use testimony to elicit a foundation
for this. Is this CAR relevant to the contract at hand?

MR. HIRST: We believe what'’'s relevant is
that it was issued. The response to 1t 1is not
necessarily relevant.

JUDGE PAGE: Was 1t issued under this
contracL?

MR. HIRST: It was not.

JUDGE PAGE: It was not. All right.

THE WINTESS: Yes,

JUDGE PAGE: Okay.

MR. HIRST: I’m sorry.

JUDGE PAGE: Let’s back up. Mr. Hirst, what
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I need you to do is ask very short pointed questions to
Mr. Karlson so that you can establish a foundation for
this CAR and we’1ll give Mr. Karlson a chance to answer.
You have heard the government’s objection with respect
to relevance. At this peoint I am reserving my ruling,
but you need to ask short pointed questions to allow Mr.
Karlgon to respond.

Remember that Mr. Karlson is the witness.
What you say, Mr. Hirst, since you are not on the
witness stand, is not regarded as testimony and cannot
be used by the board to substantiate a finding. Only
the testimony provided by the witness has that
authority. So short, to the point guestion.

MR. HIRST: I would like to reguest a short
recess then.

JUDGE PAGE: It is now quarter to twelve. It
is a bit early for lunch. I don‘t know how short a
recess you wish, but I am amenable to allowing an
adegquate lunch break plus a recess tacked on at the same
time. Would that be appropriate, Mr. Hirst?

MR. HIRST: Yes.

JUDGE PAGE: Mr. Neill, have you any
cbijection?

MR. NEILL: ©No objection, Your Honor.

JUDGE PAGE: A1l right. We will do so.
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Parties, we can resume at 1:15 or 1:20. Which do vyou
prefer? Since you need time internally to confer, 1:157

MR. HIRST: 1:15, 1:15 is adeguate, Your
Honox.

JUDGE PAGE: Mr. Neill, any objection?

MR. NEILL: ©No obijection.

JUDGE PAGE: Very well. We will recess for
lunch until 1:15 at which time, Mr. Hirst you will
resume your examination of Mr. Karlson using questioning
as I have suggested to you. Off the record.

{(Whereupon, the above-entitled matter went
off the record at 11:44 a.m. and resumed at 1:11 p.m.)

JUDGE PAGE: Mr. Hirst, I‘11 allow you to
resume your questioning of Mr. Karlson.

MR. HIRST: Thank you, Your Honor.

BY MR. HIRST:

Q I'd like to continue on with my questioning
about events that occurred in April of 2005. Mr .
Karlson, can you continue relating the events tChat
occurred in April of 2005 for the court?

iy After we received a Level IV warning, a
corrective action at our company and this was in my
response to that. This was the first time that I
requested in writing the removal of the lead QAR, Mike

King. And I was to request that many, many times, 1in
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the future We believe that we were entitled to fair and
impartial inspectors and that that these folks were just
not capable of doing that. We didn‘t understand why but
they were spending their time with investigators and
investigatingus and there was no cooperation; there was
no teamwork, uh, and it applied te all of our contracts.

Q : Mr. Karlson, could you please relay to the

court the contents of R4259-17

JUDGE PAGE: OQkay, that‘s Rule 4, Tab 259,
page 1, is that correct?

MR. HIRST: Yes, Your Honor.

JUDGE PAGE: All right.

MR. NEILL: Objection. No foundation.

JUDGE PAGE: Overruled. Mr. Hirst, I’1l
allow you to provide a foundation which again is
background in context, identificationof the individuals
involved. Mr. Neill, vyou may renew your objection
following the opportunity for the foundation.

MR. HIRST: The foundation contains to be--

JUDGE PAGE: Okay, Mr. Hirst, you can’t testify. You
can only ask questions of Mr. Karlson and elicit his
testimony.

MR. HIRST: Fine,

THE WITNESS: S5 should I angwer the
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question?

JUDGE PAGE: Let’s wait till we have a
gquestion from Mr. Hirst.

MR. HIRST: There was a question. Let me
repeat 1t.

JUDGE PAGE: Okay.

BY MR. HIRST:

0 Mr. Karlgon, please relay to the court the
contents of 259-1.

A 259-1 ig an email from Mike King sent to his
superiors who include the Fraud Council at DCMA Atlanta,
telling them that he’s going to be working with the
Special Agent for the FBI ag part of his investigation.
There are a number of these. This is one as an example,
just to make it clear that the QARs are working very
diligently as part of an ongoing criminal investigation
with the belief that we’re involved with fraud and, and
he’‘s told in one of the earlier emails, that the U,
which we, which we reviewed earlier, that the U.S.

Attorney plang to indict us for fraud.

MR. NEILL: All right. I renew my
objectiong. There's no foundation for fraud at that
time. No evidence that the witness has any personal

knowledge. He‘s not listed as a recipient or anything

like that.
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JUDGE PAGE: Mr. Hirst, before T rule, 1’1l
allow you to complete your foundation.

MR. HIRST: Continue with my guestions?

JUDGE PAGE: Mr. Karlscon, do you have any
personal knowledge of this email?

THE WITNESS: It was sent to us by the
government .

JUDGE PAGE: Wasg it gent to you?

THE WITNESS: It was sent to my attorney,
Your Honor.

JUDGE PAGE: OQkay. Mr. Hirst, I have to have
a better foundation for Mr. Karlson’s ability tc testify
with respect to this email. Mr. Neill’s objections do
not go to the legitimacy of the email, but only whether
Mr. Karlson has sufficient, personal knowledge and
involvement that he is competent to testify with respect
to this email. That's the kind of foundation I need you
to lay, if possible.

MR. HIRST: Your Honor, I have several
guestions that are related to documents that are in the
Rule 4 file.

JUDGE PAGE: Before we move on to any other
documents, are you finished examining Mr. Karlson with
respect to this document?

MR. HIRST: I believe s0, ves.
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JUDGE PAGE: Mr. Hirst, you must provide
context in background and you must show that the witness
you’re gquestioning has sufficient information and
involvement with respect to a document to speak with
authority. Are you through guestioning Mr.--

MR. HIRST: Your Honor, the witness, Mr.
Karlson, indicated that this email was sent to his
attorney. That’'s not sufficient of his personal
knowledge of the contents of the email?

JUDGE PAGE: Mr. Hirst, anyone can read an
email. I need to know what Mr. Karlson’s connection was
with the email, the subject matter of the email. I need
ro show that he can speak with some authority with
respect to this email. Otherwise, I will admit it for
its probative value, but you should know that the weight
that will be afforded documents that were not originated
by Mr. Karlson on which he was not copied, on which he
does not appear, you will have to show that there is a
tie between Mr. Karlson and establish him as a competent
witness to testify with respect to that particular
document .

MR. HIRST: Okay, thank you, Your Honor. Mr.
Karison, I would like you to please review with the
court, document 251-1 please.

JUDGE PAGE: That’s Rule 4, Tab 251, page 1.
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Is that correct?

MR. HIRST: That’'s correct.

MR. NEILL: Your Honor, I just assert the
same objection that I did to the last email. No
evidence of any personal knowledge. Mr., Karlson’s not
copied on this, listed as a sender or recipient. 1In
addition, does not, it’s not relevant to the claims or
defenses in the appeals.

JUDGE PAGE: Let'’'s start with the first part
of the objection, Mr. Hirst. I need you to show that
Mr. Karlson is in a position of authority, has
sufficient knowledge, and/or involvement with respect to
this email to serve as a competent witness especially
since he is, as Mr. Neill pointed out, not named in the
email, not copied on the email. 111 give you the
opportunity to lay the foundation for Mr. Karlson’s
authority to speak with respect to this document.

BY ME. HIRST:

Q Mr. Karlson, how did you come in possession
of this, of this document?
A Well, I'm named in this document at the

bottom. It’s got my name, Dave Karlson.

Q Thank you. I’'d like to move on as--
A Well --
JUDGE PAGE: Mr. Hirst, are there any
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particular guestions you wigh to ask Mr. Karlson?

MR. HIRST: I‘'d like to have Mr. Karlson
review the contents of the document for me.

THE WITNESS: This 18 one of many documents
that I referred to earliier. This one named me where the
QAR in his word is either going toc ask gquestions on
behalf of the investigators or snoop which means snoop
around our cffices, my office included in order to find
things that, they’'re looking for, whatever those might
be.

MR. NEILL: The government renews 1its
obijection to this document and this testimony.

JUDGE PAGE: I will admit it for its
probative value. Once more, Mr. Hirst, let me explain.
It does help that Mr. Karlson’s name is at least
mentioned, but yvou have not established that Mr. Xarlson
received a copy of it in a timely fashicn, was in any
way involved with this particular document. When I say
1t’'s admitted for its probative value, that can be great
or small. Failing to show that the witness had a
gubstantial involvement with that particular document or
knowledge of it will hinder the value of this particular
item.

Please continue.

BY MR. HIRST:
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Q Mr. Karlson, in the book 270-1, what is your
personal knowledge of that document?

A This is similar to the other documents, the
QAR discussing the investigation with the FBI. T don‘t
have any personal knowledge of it except having received
it, as part of discovery, from the government.

Q Thank vyou.

MR. NETILL: I renew my objectiorn, Your Honor,
there’'s no foundation and also have a concern about the
witness's response in, to the extent that it infers that
this was provided in discovery for this set of appeals.
Because it was not. This has no relation to this
document, this document has no relationship to this
contract or any other claims or defenses at issue in the
current set of appeals.

JUDGE PAGE: All right. Mr. Hirst, let me
take Mr. Neill’s objections. He points out that Mr.
Karlson was not a recipient, an addressee, or the writer
of this particular document. Is that correct?

MR. HIRST: That’'s correct.

JUDGE PAGE: Mr. Neill also founds his
objection on this document not being part of this
particﬁlarcontract, Does the investigationreferred to
here part of this particular contract?

MR. HIRST: Yes.
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JUDGE PAGE: It 1is?

MR. HIRST: I believe so0O.

JUDGE PAGE: Then you need to establish that
asking gquestions of your witness.

BY MR. HIRST:

Q Okay. Mr. Karlson, what were the prime
contracts that were, that PSI had secured in 2005? What
contracts, what prime contracts with the government?

A We had a contract for the 583. We had a

contract for the M49 and we had this contract for the

Mark 124.
0O At a point were we under contract for the
Mark 141.

A Yeg, we also had contracts for the 141.

JUDGE PAGE: Let me ask a questioﬁ, if I may,
of you, Mr. Hirst. Michael King, I believe he was the
subject of the deposition testimony that you attempted
to enter earlier. Is that correct?

MR. HIRST: That’'s correct.

JUDGE PAGE: Did I ﬁnderstand;fronian earlier
remark by Mr. Karlson that Mr. King is deceased.

MR. HIRST: No ma’am.

JUDGE PAGE: No. No. All right. Is Mr. King
going to be a witness in this proceeding?

MR. HIRST: To the best of my knowledge,
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we’re not going to call him as a witness, but if the
government plans on it.

JUDGE PAGE: What about Gil Ellenbass and Lee
Qwens? Are they going to be witnesses?

MR. HIRST: No, Your Honor.

JUDGE PAGE: No, all right. Thank you.

BY MR. HIRST:

Q Mr. Karlson, are there any other events from
April 2005 you’'d like to share with the court before we
move on to another guestion?

A No.

Q My next gquestion is, what key events occurred
in August 20057

A The DCMA, QAR and hig supervisor vigited Rock
Island. They had a meeting out there with them. When
I complained that they were going out there to poison
the well, I was told that it was Jjust ah, an
informational meeting that they, they do with all PCOs,
a lot of PCOs, vyou know, any, any contractor and I
challenge that as being accurate. We were about to get,
in our, in our mind, two contracts from Rock Igland. We
did not get them in August. We were turned down for
both of them, one was for a fall-one contract for the
M49 where we had been doing up, up until 2000 and 4 a

very good job.
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And then the other one was a simulator
contractor. Both of these were Best Value awards and
both of the ratings in those we, awards were
dramatically different, lower from the ratings that we
were used to seeing and had seen as recently as 2000 and
4, as good, above average ratings. So it was very clear
to me that this campaign was starting to take a toll on
how we were being viewed at, at Rock Island. And this
is the first time that I hired an attorney to start to
push back on what had been now a year of abusive
treatment of my company and, and the employees of my
company by the QAR.

Q Okay. I‘d like to ask a question, Mr.
Karlson, on document 264-1 please.

JUDGE PAGE: Rule 4, Tab 264, page 1, s8ir?
MR. HIRST: Yes, Your Honor.

JUDGE PAGE: Thank you.

BY MR. HIRST:

Q This document ig dated 12-05-05.

A This document is an AMMO Data card that we
entered into the WARP system at PSTI. The WARP system is
a fairly new system in 2000 and 5, computer generated
ammunition data card system. This is the QAR accusing
us of fraudulently signing his name to a AMMO Data card

for a lot that had not passed its test. If you lock in
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that middle paragraph, it says Inspector Mike King and
then signed. He interpreted that to mean that we had
signed his name. What it really is is the screen asking
for the signature which does not exist because it wasn’'t
signed and you can see from the verbiage in the first
paragraph, he’s very excited about this. This is now
two vyears of wmaking fraud allegations which are
patently, demonstrably, provably wrong and he’s getting
agitated about it as you, as you can read from the from
the document.

MR. NEILL: I'd like to renew--s50rry.

JUDGE PAGE: Yes. Give us a moment here, Mr.
Hirst and Mr. Karlson. I believe Mr. Karlson referred
to a portion of this document that purports to have Mr.
King’s signature. Did I understand that correctly?

THE WITNESS: He read this as, oh, I'm sorry.

JUDGE PAGE: No, let me ask Mr. Hirst, yeah.

MR. HIRST: Would you repeat the question,
please?

JUDGE PAGE: Did I understand Mr. Karlson to
testify that something about this infers, or implies
that Mr. King signed the--

MR. HIRST: The document says that the
allegation from Mr. King is that his signature was

fraudulently placed on the document.
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JUDGE PAGE: A1l right, but is there
something. I see that at the end of that sentence,
prior to all the exclamation marks. Is there something
in what is cut and pasted in here? Oh, I see down here.
Government Inspector Mike King, date signed and that’s
above what wmight be components and then a serieg of
stars. Is that correct?

THE WITNESS: Are you asking me, Your Honor?

JUDGE PAGE: All right, Mr. Karlson, I'1ll ask
you.

THE WITNESS: Yes, we have a reqguirement to
put AMMC Data Cards into the system whether they pass or
not. This is one that did not pass.

JUDGE PAGE: On that 4id not pass.

THE WITNESS: And he interpreted the word
signed as weaning that we had signed his name and
accused us of fraudulently doing it.

JUDGE PAGE: All right. Thank you, Mr.
Karlson. Mr. Neill, did you have an objection?

MR. NEILL: I did. I had, I'd like to renew
wy objection to the document for relevance. Again, this
appears to relate to production of a lot of the Mark 141
and the item that’s at issue in the contract and appeals
that we’re here for today is the Mark 124 Signal. Un,

and this has no relevance to any of the claims or
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defenses at issue in the appeals. And in addition, I
renew my foundation objection. Uh, Mr. Karlson's name
is not listed as a sender or recipient--

THE WITNESS: We put this in the system.

JUDGE PAGE: Okay. Mr. Karlison, let Mr.
Neill finish.

MR. NEILL: --lacks perscnal knowledge of
the, what the language in the email was intended to
convey by the sender.

JUDGE PAGE: Mr. Hirst, have you a response?

MR. HIRST: Yes, the relevance is that we
believe we’'re entitled to failr and impartial government
ingpectors at our plant. And he promised that our QARs
at this time were operating in good faith is completely
wrong. They were incapable of this and we’re entitled
to fair and impartial treatment.

JUDGE PAGE: All right. So let me make sure
that I understand. Are you saying then that this is an
example of conduct contemporanecus with the performance
of the contracts at issue here?

MR. HIRST: Yes.

JUDGE PAGE: Objection overruled. I'1l admit
it for its probative value.

BY MR. HIRST:

O And Mr. Karlson, I'd like to move in to
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calendar year, 2006. Can you please give the court a
description ¢f the working environment during this time
period?
y:¥ Yeg, I had a list of worxds extracted from
different documents, mostly from governmental employees
which I won‘t cite in the book. I’'ll have them be my
words for a description. Tense atmosphere, mocking,
zerc confidence, you can’t even begin to know my
frustration with these people, friction, starting to
fester, hostile and argumentative nature, bad faith, QAR
grabbed it out of her hands, intimidation, threatening
imprisonment, terrified, sarcastic and negative
comments, harassment, called employee a liar, they were
yelling at each other.

MR. NEILL: Your Honor, I object, I‘d like to
object again. It appears that the witness is conce again
reading from a document, it’s not, in the course of his
testimony, it’s not c¢lear ag to what document he’s
reading from.

THE WITNESS: That could be my testimony.

JUDGE PAGE: Okay, Mr. Karlson, hold on.

THE WITNESS: I'm sorry. SOrry.

JUDGE PAGE: Let Mr. Neill finish. One at a
time.

MR, NEILL: I am also not, I don’t bhelieve

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.

{202} 234-4433 A%ﬁig&@iﬂfc 20005-3701 WWW.Nealrgross, com




10

11

12

13

14

15

186

17

is8

i9

20

21

22

23

24

25

1-95
that we’ve got a copy ¢f the notes that were marked
earlier in the proceedings 1f that in fact is the
document that Mr. Karlson’'s referring to, but it‘sg
unclear.

THE WITNESS: Yeg, we, well--

JUDGE PAGE: Is this the same document, Mr.
Karlson?

THE WITNESS: Yes. We showed it to them and
you marked it.

JUDGE PAGE: All right, but--

THE WITNESS: And we promised to get them a
COPY -

JUDGE PAGE: All right. Make sure that Mr.
Neill has a copy by the end of the day. Now, let me, in
addition to your concern over whether you have or will
obtain a copy of the document, do I understand you, Mr.
Neilll, to be objecting to the source of the remarks that
are being made?

MR. NEILL: Yes, Your Honor, the source, it’s
difficult to determine what that source is. If the
scurce is the piece of paper and those are Mr. Karlgson's
notes, that’'s one thing. But it‘s, I haven’'t heard
anything in terms of a foundation established where
thesge remarks came from,'who made them, what they refer

to, whether they have anything to do with the contract
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or the issue, etc. And I renew my objection to that.

JUDGE PAGE: All right. Mr. Neill has raised
an objection, Mr. Hirst, regarding the source of the
documents, by whom they were made, how Mr. Karlson
obtained information about these documents, what
personal knowledge he has about these comments that were
made. I will give you the opportunity to lay a
foundation.

MR. HIRST: Okay.

JUDGE PAGE: And after that I will allow Mr.
Neill to either renew his cobjection or pass. Mr. Hirst.

BY MR. HIRST:

Q Let’s go through the remarks you made, Mr.
Karlson, tense atmosphere. What was the source of that
statement. What is your personal knowledge of it?

A There is a wvisit from the Deputy Program
Manager, Kowalski. It may have been extracted from
that. 1711 have to check that. I know several of them
were from that document. I don’t remembexr if that
specific one was or not.

JUDGE PAGE: Okay, Mr. Karlson, are you
referring to another document here?

THE WITNESS: Yes, there’'s one in the book
that I can cite.

JUDGE PAGE: If these comments are derived
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from a document in the Rule 4 file, let’s locgk at the
document in the Rule 4 file.

THE WITNESS: Okay. OCkay. When we get to
that, we’ll do that, Your Honor.

JUDGE PAGE: I think we are to that, sir.

THE WITNESS: Well, okay, but, what’s that?

MR. HIRST: Here they are, Your Honor.

THE WITNESS: Tab, Tab 22, 224, Your Honor.

MR. HIRST: Okay.

JUDGE PAGE: All right. Tab 2227

THE WITNESS: 224.

JUDGE PAGE: 224, thank you.

JUDGE PAGE: Now, Mr. Hirst, before you begin
to exam Mr. Karlson regarding this document, remember
that you have to lay it out and put a foundation
indicating Mr. Karlson's personal knowledge of this
particular document..

BY MR. HIRST:

Q Mr. Karlson, what is your personal knowledge
of this document?

A Well, I was a participant in some of the
meetings that he's referring to here and I'm referenced
in the document as having discussions with Mr. Kowalski
during his wvisit. This document is intended to be

minutes of meetings that were held between Mr. Kowalski
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and standardized QARs. This is his trip report of his
vigit to PSI.

Q Okay.

MR. NEILL: Objection. Lack of foundation.

JUDGE PAGE: Mr. Hirst.

MR. HIRST: I don't understand why he doesn't
see the foundation. If you read it, it's a trip report.
It's listed as such.

JUDGE PAGE: Did Mr. Karlson write the trip
report?

MR. HIRST: No.

JUDGE PAGE: Was he given a copy to review
before it was finalized? Does he have any personal
involvement in this document?

MR. HIRST: I believe he said before he was
personally involved because he attended the meetings,
and in the minutes it references those meetings that he
was there at.

JUDGE PAGE: All right. Mr. Hirst, you may
examine Mr.,--

MR. HIRST: Karlson.

JUDGE PAGE: Thank you. You may examine Mr.
Karlson regarding the meetings in which he participated.
That's very different from examining him with respect to

this document. And so to rule on Mr. Neil's objection,
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1711 give you the opportunity for a foundation, but if
you cannot establish a foundation, then you wmay still
exam Mr. KARLSON with respect to those meetings that he
participated in.
MR. HIRST: Why don't you do that then? Why don't I ask
this, Mr. Karlson, can you outline the key points of the
meetings that were held?

MR. NEILL: Objection, relevance.

JUDGE PAGE: Overruled.

BY MR. HIRST:

A This gentleman visited PST because he learned
that there were problems and wanted to understand what
those problems were and he came and discussed those with
us. A number of actions were agreed to. There's a
paragraph on Page 224-3 that is entitled Programatic
Actions. Those are the things that he and I discussed
becauge he was there for the 583 program, which was not
going well and changes needed to be made, including the
changes that needed to be made were changes to the QARs
and some changes were, in fact, made as a result of this
visit by Mr. Kowalski.

Q Elaborate on what those changes were.

JUDGE PAGE: All right. If I may, just for
a moment, Mr. Karison, do I understand that Mr., this

document which was authored by Mr. Kowalski, I'm not
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asking you, I'm not allowing Mr. Hirst, until Mr. Hirst
establishes a foundation, a direct connection between
you and the document, you can testify with respect to
the meeting, not with respect to the document. There's
a difference.

THE WITNESS: Okay. We were going to do
that. We got to that maybe --

JUDGE PAGE: Then please testify from your
memory .

THE WITNESS: From in 2006--

JUDGE PAGE: ©Not from the document.

THE WITNESS: Mr. Kowalski visited us. He
had indications of problems and he was the kind of
person that would go and get on a plane and go and deal
with them. He met with DCMA for a period of time and
then he came and met with us. It was clear to him that
we had a nonfunctioning working relationship with DCMA
at that time. One of the QARs wag removed i1mmediately.
He was there on a Friday. This vigit from Mr. Kowalski
was on a Friday. That QAR did not go back to work on
Monday. He was sent somewhere else, I think to Atlant
Mr. Karlson Mike King was replaced a couple months
later, He agsigned an engineer from his staff, a
gentleman by the name of Rich Profeta to who will be a

witness here later today or tomorrow, to speak from his
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own perception of what the assignment was and what the
problems were, but it was very clear to this gentlewman
that there were fundamental problems. He wasn't getting
his product because of them and they needed to be
addressed. Part of addressing those problems was making
changes to the QAR staff, even though that wasn't
entirely sufficient for the company. What he did was
have his engineer be the person through which problems
with his products had to go, specifically CARs,
Corrective Action Requests. The (QARs were using them.
They'd write a CAR, they wouldn't pull a lot sample.
You couldn't do testing. You couldn't ship the product.
Things were backing up. He needing the product. S50 one
of the changes he made was that CARs had to be written
by his representative who he would send to stay at the
plant for an extended period of time to fix the
technical issues and to fix the personal issues. Once
the CARs stopped and the QARs couldn't spend their time
trying to stop that program, they turned their attention
to other programs, including this program. But that
gentleman coming down solved the problem that the
company had companywide for his problem, for his product
only and it was effective. S0 he recognized these
problems and he dealt with them and those problems are

what I was trying to describe in my testimony of the
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different gquotes that I read to describe the
environment. He came and saw the envircnment and he did
something about it and it was very effective.

BY MR. HIRST:

Q Thank you. Next gquestion, did your company
have thegse difficulties with your other customers?

A No, about half of our work does not invcive
the QARs and it deces not involve Government source
ingpection and you know, have a warranty that we offer
with our product. Occasionally, like once every year or
two, somebody might have a guality problem related to
something that we've produced but those products where
there wasn't Government source or QAR oversight wexren't
held up. They weren't delayed. They weren't impeded
and we have one population of employees, they work on
Government jobs and non-Government jobs. It's not like
the Government jobs get all the problem employees and we
have all the quality problems. It was that the QARs
were looking for problems constantly and they weren't
involved with those other jobs and those -jobs ran
relatively normally. We have one staff for Dboth
Government jobs and non-Government jobs. We have 1S5S0
system for Government jobs and non-Government jobs so it
was only where these QARs were involved that we had very

significant constant problems that lasted for years and
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all of which coincided with the period performance of
this contract.

Q The follow-up gquestion, during this time
period do you recall approximately the percentage of
Government jobs that were held by PSI either on a prime
contract or subcontract versus those that were
non-Government jobs?

A Well, the percentage in terms of Government
jobg are much larger so in terms of how much revenue
they are responsible for would be a high percentage,
like perhaps half or more than half. In terms of a
number of jobs, there were only a handful of jobs but
they would go on for multiple years.

Q For some of these othey customers, customers
that their product would go to the Government where PSI
was functioning as a subcontractor?

A Correct. General Dynamics, Align Tech
Systems, companies like that.

Q How did those jobs go?

A They were relatively smooth. We had the
normal problems that any factory would have in producing
items. We didn't have this extra layer of intervention
and interference.

Q Okay. Next question, I want to take you to

March of 2006. 1I'd like you to please relate gome of
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the key events that occurred during that time period,
please.

A This was the month that the engineer that I
spoke of from Picatinny arrived at the plant. It was
also the month where the QAR went to Quantico, Virginia
to inspect a lot of the Mark 1l4ls, which had been
shipped to the FBI.

JUDGE PAGE: &All right, Mr. Karlson, forgive
me for interrupting. It would be very helpful if you
would identify these individuals by name.

THE WITNESS: QAR, Mike King.

JUDGE PAGE: You mentioned --

THE WITNESS: Yes, I'm sorry. The engineer

JUDGE PAGE: The engineer from Picatinny and
all of that. It's very difficult to follow your
testimony. I do need the names.

THE WITNESS: I'm sorry. IL'm sorxy.

JUDGE PAGE: But I will give Mr. Neil was
rising to make an objection.

MR. NEILL: Yes, Your Honor, and I'd just
like to renew my objecticn. I don't mean to take up
time in the record, but this line of guestioning appears
to have to do with allegations of bias by DCMA QARs.

Those allegations are not raised in PSI's claims nor in
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any of the defenses to the termination for default in
this case. The facts of the case, the facts at issue in
the rejection of Lot 3-3A that's at issue in one of the
claims are really fairly not really contested. I mean,
it has to do with the defects that was observed by PSI
in the course of lot acceptance testing and reported and
the c¢laim has to do with whether the Government should
or should not have accepted that 1ot given the existence
of those things. This testimony has nothing to do with
that. With respect to the termination for default, the
key facts there have to do with whether or not PSI
delivere.d a lot in accordance with the contract schedule
and again, there are two lots that were, the Government
contends were delivered or were not delivered on time.
The issue there is that the lots did not conform to the
centract specifications and there is ‘no lssue raised in
PSI's claims in its pleadings anywhere about QAR bias or
overzealous inspection or Government interference. So
this whole line of questioning is irrelevant and I would
just like to renew my objection to 1t.

JUDGE PAGE: Mr. Hirgt, can you tie this line

of testimony into it? All right. Then for the record

MR. HIRST: I can and I will,

JUDGE PAGE: For the record then, to keep
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matters moving smoothly, Mr. Neil, I will note your
continuing objection. You need not register it every
time but are welcome to do so. If there's something in
particular that you think should be brought to my
attention, please do so.

MR. NEILL: Thank vou.

JUDGE PAGE: Mr. Hirst, having sald that, I
will admit it for its probative value and as I explained
to you earlier, the probative value will be high oxr low
depending upon the level of connection you can make in
the authority of the witness that you're using to
testify about a particular event document, et cetera.

MR. HIRST: When I'm under ocath as a witness,
I will clearly make that connection for you, Your Honor.

JUDGE PAGE: I'm allowing you to continue
with Mr. XKarlson now, sir.

BY MR. HIRST:

Q Please continue, Mr. Karlson, March 2006.

A Yes, Mr. Rich Profeta at the direction of the
deputy program manager for medium cal ammo came to the
plant that started his assignment. That assignment
would go for over the course of the next two years and
unbeknownst to us at the time the lead QAR, Mike King,
went to Quantico to inspect at the reguest of the FBI,

a lot of grades that we had shipped to the FBI. He
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claimed that we had salted the lot with good units and
bad units and that we had put bad, good units on top of
the bad units so as to deceive them at incoming
inspection. This was not the truth.

Q Okay. Bring your attention to the following
month, April 2006. Again, please continue on with some
of the key events pertaining to this case.

MR. NEILL: Objection, Your Honor. It's not,
there's no guestion there that I can discern.

MR. HIRST: 1I'll rephrase it for him.

JUDGE PAGE: Thank you, sir.

Q What occurred in April of 2006, Mr. Karlson?

A This was the visit from the deputy program
manager that I had talked about previously. I had met--
I met with him. Among the thingsg that he stated, both
PSI and DCMA have been locked in this battle. D Mark is
nonexistent. We will need to pull our delegation to
save PSI. The problems are more severe than originally
suspected and the c¢riminal investigation is not going
away .

MR. NEILL: Objection, Your Honor. Agailn,
Mr. Kaflson appears to be reading from a document--

THE WITNESS: It's actually--

JUDGE PAGE: Mr. FKarlson, let Mx. Neil

finish.
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THE WITNESS: Sorry, sorry.

MR. NEILL: It is not at all clear that he's
testifying from his own persconal recollection or is
simply looking at what might have been in this document
that may or may not been authored by Mr. Kowalski and to
which no foundation has been established.

JUDGE PAGE: Mr. Neil has raised a very
serious objection. Mr. Karlson, I gave you considerable
leeway this morning in allowing yvou to use Exhibit A-1,
which I understand because I don't have a copy, I will
tomorrow, I know as will Mr. Neil of that document,
which you were using to refresh your memory. Such
things are allowed on appropriate occasions. But I need
you to testify not from a document that has not been
demonstrated to be of your writing or in which you had
any particular involvement in the document. We do have
hearings to test your memory to get you to explain
events. So I'll ask you to please let us know from your
memory what ig the answer to the questions that are
being raised by Mr. Hirst.

MR. HIRST: Can I ask a question? Are we
saying that Mr. Karlson, as we said before, cannot use
his noteg?

JUDGE PAGE: I'm not saying he can't use his

notes, but he cannot testify from the document, forgive
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me for not recalling the exact number it was--

THE WITNESS: Well, I've got the wrong one.
That 's the problem Your Honor it wasn't 224. I'm trying
to f£ind it.

JUDGE PAGE: All right.

THE WITNESS: But it's the same issue. It's
his letter, his trip report.

JUDGE PAGE: All right. Mr. Hirst needs to
be the one to locate the document. If you need a brief
recess I'll give vyou one, but let me be clear, Mr.
Karlson, I need you to testify from your own memory.
You can be examined on a witness where you have
authority to speak, on a document where you have
authority to speak. Other than that, and with the
limited exceptions that I have given you, with respect
to Exhibit A-1 where you made some notes to refresh your
memory, you cannot put into useful testimony in the
trial words from documents that are not of your making
or involvement. It needs to come from your memory. Now
if you would like a brief recess, I will grant you one.

THE WITNESS: No, I'll find it later.

JUDGE PAGE: All right.

THE WITNESS: Thank you, Your Honor.

JUDGE PAGE: Mr. Neill, have sufficiently

ruled upon your objection to the extent I have ruled?
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I'm not certain I have.
MR. NEILL: I believe so, Your Honor.
JUDGE PAGE: I have given appellant a
caution. I will allow you to hold your objection in
advance in appellant. You cannot get in a document
merely by having Mr. Karlson or anyocne else who had no
authority to testify with respect to that document by
having them read portions into the record. You can test
his memory of the meetings you say he attended. That's
fair. Mr. Hirst, please continue.
MR. HIRST: Mr. Karlson, from vyour wmemory, please
continue on April 2006.

JUDGE PAGE: I need a question. Give us a

guestilion.
MR. HIRST: What occurred in 2006 from your
memoxry?
JUDGE PAGE: Relevant to this contract.
A I've testified about Mr. Kowalski's wvisit

already from my menmory.

Q Anything else, Mr. Karlson?

A I was to have a phone conversation with him
each Thursday. That was one of the things that he
instituted as a communication tool.

Q QOkay.

A And that toock place for quite a number of
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months.

Q Thank you. Again, for the Court's benefit,
please tell us who Rich Profeta is.

A He is the engineer who works on the staff of
Mr. Kowalski who he sent to straighten out what needed
to be straightened out with his program. He instituted
a reguirement that CARs would go through him. Within
six months the improvement of that program had improved
dramatically and he will be testifying later as to more
of his personal involvement.

MR. HIRST: Anything else, Mr. Karlson?

JUDGE PAGE: Mr. Hirsgst, I need a guestion.

Q Is there anything pertaining to Mr. Profeta?

A About Mr. Profeta, mneo, he'll speak for
himself.

Q Next questiocon, what occurred on May 12th,
20067

A The lead QAR, Mike King, was informed that

the NCIS agent who has been leading the investicgtion
has been reassigned. All the materials that had been
taken from our plant during the raid in 2005 were sent
from MacDill Air Force base to the FBI in Macon, BI
office in Macon. They were not going to drop this
investigation even though the NCIS charges, they were

the lead investigator had found no merit teo any of them.
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MR. NEILL: Renew my objection to that
question for relevance. It's a not at all apparent that
this has anything to do with a contracted issue in these
appeals.

JUDGE PAGE: All right. At this time we're
going to take a ten-minute recess until about a guarter
after and I will go off the record and I would like to
have a brief private meeting in the jury room with Mr.
Hirst, Mr. Karlson, Mr. Neil, and Captain Davidson.

(Whereupon, the above-entitled matter went
off the record at 2:03 p.m. and resumed at 2:51 p.m.)

JUDGE PAGE: Ag I mentioned prioxr to
returning to the record, I held a private conference
with the palace party representatives and with
Government coungel. During that time we discussed the
fact that there had been numerous objections on the part
of the Government and explanations on the part of the
board. Particularly I have upheld a number of those
cbjections regarding the rules of civil proceduwre and
the rules of evidence which do apply to a trial. I'm
well aware that neither Mr. Hirst nor Mr. Karlson is an
attorney, nor are you a practiced litigator. I want to
make sure that we are entirely fair to you and that you
are afforded every opportunity of due process of law.

We talked a bit about the proper approach for
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questioning a witness and introducing a document. I
gave the appellant the opportunity, should you wish to
take the rest of the afternoon, which at this point is
really only about an hour-and-a-half but I intend to
wrap up the hearing each day at 4:30 and I will do that
becausge marshals would like us to be out of the building
by 5:00. So we'll conclude at 4:30 to give you enough
time to pack up whatever documents you think appropriate
and take with you and exit the premises. But in that
next hour-and-a-half, Mr. Hirst, I gave you the
opportunity to go back and to review your questions that
I know you have developed to see 1if there were any
changes you wanted to make in light of our discussion or
I gave you the option of continuing Mr. Karlson. What
do you wish to do, Mr. Hirst?

MR. HIRST: We would like to continue, Your
Honoxr,

JUDGE PAGE: All right. Very well. Thank
you. Let me ask before we go forward, Mr. Neil, Captain
Davidson, whether there 1s anything you wish to offer
for purposes of the record?

MR. NEILL: No, Your Honor, your summary is
fine. Thank you.

JUDGE PAGE: All right. Thank you. I will

note in part that it appears that part of the conclusion
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on the part of appellant's party representatives came
from the fact that they previously participated in an
ADR, which I understand to have been a mediation, and in
that the rules of c¢ivil procedure and evidence are
relaxed. In fact, they are not followed but they are
here. Mr. Hirst, you may examine or continue your
examination of Mr. Karlson. Mr. Karlson, I remind you
that you remain under oath.

BY MR. HIRST:

Qe Thank you, Your Honor. Let's continue on,
Mr. Karlson. What c¢ccurred in October of 20067

A The company and myself and several other
individuals were served with six civil lawsuits from
three FBI agents who had been injured in an accident in
2004. For the first time we understood what was
happening and why we had been having so many problems
with the Government.

Q Thank you. Let’'s move on. What occurred in
January 2008, please?

A You were hired, from a competitor ammunition
company and by the spring you were to take over the Mark
124 contract. And you'll testify about that later.

Q What occurred in April of 20087

The company and several individuals were

indicted. None of the numerous fraud allegations from
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the QAR Mike King at the plant are in the indictment.
There are two main allegations, one about units
inspected at Quantico, shipped to the FBI inspected by
Mike King, and falsely testified to at the grand jury
and the other charge was about an umbrella contract that
we were reported to have had with the FBI in which they
claimed we violated. We did not understand the
allegations at the time. We were not privy to the
inspection of the units at Quantico, nor did we have an
umbrella contract with the FBI. They had seized a lot
of our documents during the search in 2005 and we
assumed that there was an umbrella contract that we were
not aware of.

MR. NEILL: Sorry to interrupt, but I‘d like
to renew my objection to the relevance of this as sort
of a narrative response but the units, just to make sure
that 1t's clear on the record, the units that Mr.
Karlson 1s testifying about have nothing to do with the
contract at issue in these appeals and that's my
objection to the relevance of the testimony.

JUDGE PAGE: Mr. Hirst, do vou have a
regsponse to that?

MR. HIRST: Yes. We Dbelieve that we are
entitled to fair and impartial Government inspectors and

the premises of the QARs were operating in good faith is
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completely wrong. They're incapable of this. We are
entitled to fair and impartial treafment.

JUDGE PAGE: All right. Now, Mr. Hirst,
that's a legal argument, but what Mr. Neil is objecting
to and, Mr. Neil, correct me if I am mistaken, what Mr.
Neil 1is o¢bjecting to is the failure to lay the
foundation to tie the events with respect to the FBI
investigation and contract to the matter before us.
Does that summarize your objection, Mr. Neil?

MR. NEILL: Yes, the gist of it, Your Honwor,
ves, ma'am,

JUDGE PAGE: Mr. Hirst, I will give you the
opportunity to lay that foundation. If vou do not lay
that foundation, Mr. Neil, I'll ask that you renew your
objection and I'il rule on it.

MR. HIRST: I have nothing further to say on
that.

MR. NEILL: I renew my cbjection, Your Honor.

JUDGE PAGE: Sustained. For your benefit,
Mr. Hirst and Mr. Karlson, when I sustain an objection
to particular testimony, then that testimony is not
accepted by the board.

BY MR. HIRST:

Q Okay. You had mentioned before, Mr. Karlson,

that you sought to get clarity with respect to the
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allegations that you described? How did you dc that?

A We asked to inspect the units at Quantico.
We asked for the document, which was the umbrella
contract, which we were to aliegedly have violated.

Q What was the result?

A The Federal judge ordered an inspection of
the units at Quantico and ordered a copy of the umbrella
contract be provided to us.

MR. NEILL: Your Honor, renew my objection.
The witnegs is testifying about the units and it's not
at all clear that these units have anything to do with
the contract at issue in these appeals.

JUDGE PAGE: Mr. Hirst, how do you respond?

MR. HIRST: I'll respond in this fashion,
that the witness has testified to actions by the guality
agsurance representative in charge of the plant and his
actions do have a bearing on the way the Mark 124
contract was handled.

JUDGE PAGE: Let wme ask you a couple of
guestions then, Mr. Hirst. Is this the same QAR? You
need to establish that. You.need to show it's in the
same time frame. If you're trying to show a pattern of
Government - -

MR. HIRST: Yes, it alsoc, yes. Okay.

JUDGE PAGE: Hold on.
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MR. HIRST: Yes.

JUDGE PAGE: Hold on. If yvou're trying to
show a pattern of Government conduct, you need to
establish person, place, and time. I'm going to give
vou the opportunity to lay that foundaticon. If you
cannot do so I'1ll expect Mr. Neill to renew his
objection.

MR. HIRST: I'd like to gquestion the witness
to establish that foundation.

JUDGE PAGE: You must guestion the witness.

MR. HIRST: That's fine.

JUDGE PAGE: Specific guestions.,

BY MR. HIRST:

0 Mr. King, Mr. Karlson, he was, what was his
time that he was a QAR at Pyrotechnic Specialtieg?
A He was the lead QAR until July of 2006.

JUDGE PAGE: Excuse me. Could I have the

full name of Mr. King for the record?

MR. HIRST: To my knowledge it's Michael

King.
JUDGE PAGE: Ask your witness, please.
BY MR. HIRST:
Q what is the full name of Mr. King?
A Michael King, I believe.
Q Thank vou. Mr. King was assigned to
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A 2003 through 2006 and then again in 2013.
Q What prime Government, prime contracts was
PSI working on during this time period, please?
A The same contracts, the 583, the Mark 124,

the Mark 141, and I think that's the answer.

0 Was the M49 trip flair?
A Yes, the M49 trip flair.
Q Thank you. So, Your Honor, by Mr. Karlson's

testimony you can see to Mr. King was involved in all of
these contracts that we’'re speaking of. So we do feel
it's relevant that his actions that were taken at this
time point to an attitude of how the company was being
treated on all these prime contracts.

JUDGE PAGE: Objection overruled.

BY MR. HIRST:

Q Thank you. Excuse me while I'm able to get
my place, my question. We were talking about how this
was resolved. Can you please pick it up?

A Yes, the inspection of the units toock place
the day after Christmas in 2008, three weeks before the
criminal trial was to start. It showed clearly that a
uniform lot of grenades without any mixing or
camouflaging or salting had occurred was in the presence

of the same QAR, Mike King, who had done the original
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ingpection. An attorney for the defense, the same FBI
agent who was there during the original inspection and
an engineer from the plant from Pyrotechnic Specialties.
The umbrella contract that was alleged to have existed
was a one-time purchase order from 2001 between FBI and
the company. It stated on the second page, that it was
a one-time purchase order. It was no way an umbrella
contract or an indefinite delivery contract or any other
kind of contract as was alleged. The charges were
dismissed. The judge stated an investigation of the
FBRI, will commence in his court if they re-indict. The
QAR stated we got off on a technicality.

Q My last guestion for you, Mr. Karlson, what
occurred in June of 20097

A The M49 contract was terminated for defaulf.
That contract ig with the same PCO and the same contract
specialist and the same QARs. They cite gquality system
failures going back to 2004. They try to use the CAR
that had been closed out years ago in perpetuity. We
were convinced that they had not understood what
happened 1in court. It had not been accurately
communicated to them and that there was a black cloud
over the company because of all these events and that
the well with that buying command was poisoned.

Q Can you please clarify for me, you stated
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that there was no reason for us to believe that what
occurred in court was communicated to them. Who 1s
them?

A Them is Rock Island people that had
cognizance over two contracts, one which they then
terminated and one which was to be terminated, which is
the subject of these proceedings.

MR. HIRST: I have no further questions of
this witness Your Honor.

JUDGE PAGE: All right. Thank you, Mr.
Hirst. Mr. Neil, you may cross-examine Mr. Karlson.

CROSS~EXAMINATION

BY MR. NEILL:

Q Mr. Karlson, if you would, please turn to
Rule 4, Tab 245. 1It's Tab 243, I apologize, Tab 243.

A I've got it.

Q I'm sorzy?

JUDGE PAGE: 243, sir?

MR. NEILL: I'm sorry, it was 245.
JUDGE PAGE: 2457

MR. NEILL: Yes.

JUDGE PAGE: Thank you.

Q You testified about this document. What is
it?

A It's an e-mail from Mike King to his boss
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referencing a meeting with the NCIS agent, Mike Ernest.

Q Did you write that e-mail?

A No.

Q Did you receive that e-mail?

A Yes.

0 Did vou receive it directly from the author

of the e-mail through the e-mail system at the time?

A No.

Q Okay. All right. You weren't copled on this
e-mall at all?

A No.

Q Okay. So this is a piece of internal
correspondence to which you were not privy at the time
it was sent; is that right?

A That's correct.

Q Okay. Do you have any personal knowledge
about the contents of this document?

A Not at the time T didn't, not until I
received it.

Q Is that a yes or no? Do you have personal
knowledge about the contents of this document, Rule
4-2457

A Only the knowledge that I have from having
viewed it.

Q Okay . In your testimony you referred to
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allegations<3f‘fraud.and you talked about an indictwment.
The fraud allegations that were the subject of an
indictment did not relate to the contract that's at
isgue in these appeals, did it?

A That's correct, it did not.

Q Okay. And the fraud allegations that were,
I'm sorry. Please strike that. If you'd please turn to
Tab 259. What is this?

A This is an e-mail from Mike XKing to his
gupervision in Atlanta informing them.

0 And who is his supervision?

A Sugan Clark is his immediate supervisor and

other two are fraud attorneys in Atlanta, DCMMR.

Q Were you a recipient of this e-mail at the
time?

A No.

Q And were you copied on the e-mail at the
time?

A No.

Q Did you author the e-mail?

A No.

Q All <xright. Do you have any pergonal

knowledge about the eventg that are described in the
e-mail?

A I learned about the visit that he took later
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on but was not there at the time it occurred.

Q Okay. And vou have no personal knowledge of
the contact that is described, the contact by the FBI
office in Macon that's described in the body cf the
e~-mail? That's correct, isn't it?

A I have knowledge of the second inspection of
the same units and they had previcusly inspected them at
this time.

Q And the units that you're describing are Mark
141 units, not Mark 124 signals that are the subject of
this contract; is that right?

A That's correct.

Q Okay. So this e-mail does not pertain at all
to the performance of the contract that's at issue in
thege appeals; is that right?

A It only has to do with the QAR.

Q Okay. But not the contract that's at issue
in these appeals; correct?

A He was the sameée QAR.

0 But the unitg that are described in this

message are not units that were manufactured for the

contract?
A That's correct.
Q Okay. 2And I believe yvou testified about Rule

4-270. If you'd please turn to Tab 270. What is this?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1 {SLAND AVE., NW.
{202 234-4433 O, 20005.3701 WWW NEaIrgross. com




o

10

11

12

i3

14

15

ie6

17

18

12

20

21

22

23

24

25

1-105

A This is the same issue an e-mail from Mike

King to his superiors about an inspectimm at units at
Quantico.

Q Okay. And you gaid by his superiors, who do

you mean?

A His direct superior was Susan Clark.
Q Susan Clark; correct?
A Correct. So I don't see her on here so I'm

wrong about that. It's just the attorneys at DCMA that
it's sent to.
Q So Gill Bass and Lee Owens were DCMA

attorneys; 1s that right?

A Correct.

Q Okay. And are vyou copied on this e-mail
message’?

A No.

Q Did you author this e-mail message?

a No.

Q Did you receive it at the time back--the date

it's marked March 15th, 2006, did you receive it at the
time?

A No.

Q Okay . And would vyou have any personal
knowledge about the events that are described in the

body of that e-mail message at Tab 270, persconal
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knowledge, firsthand knowledge?
A Only in that I heard the testimony of Mr.

King when he spoke about it.

Q Okay. B850 no firsthand knowledge?

A If that's not firsthand then, no.

Q If you'd please turn to Tab 264. And I
believe you testified about this document. What is
this?

A This is an e-mail sent to Susan Clark from

Mike King accusing us of fraudulently entering an ammo

data card into the warp system and signing hig name to

it.

Q Okay. Are you listed as a recipient to this
e-mail?

A No.

Q Did you receive this e-mail at the time,

DPecember 5th, 20057

A I was aware of this happening at the time.
I didn't have this document, but I knew of the
allegation.

Q So the answer is, no, you did not receive it

at the time?

A I don't recall how I became aware of it at
the time.
Q Okay. Did you author this e-mail?
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A No. |

Q and if you look there's, the second paragraph
of the body of the e-mail is in all caps and the first
line reading ammunition data card. If you look at,
below that there's NSN and that's National Stock Number;
correct?

THE WITNESS: Correct.

Q And below that is a line that reads
nomenclature charge MK141-0. So the information in this
e-mail refers to, I mean, are you familiar with the
ammunition data card?

A Yes.

Q Okay. And does this ammunition data card
pertain to signals that were manufactured for the

contract, the 0098 contract that's at issue in these

appeals?
A No.
Q Okay . Turn to Tab 224. And I believe you

testified about this document as well. If you turn to
the fourth page, there's a signature block at the end
that reads Robert Kowalski, DPM small and medium
caliber. So who is Mr. Kowalski?

B He's the deputy program manager for small and
medium caliber.

Q Okay. And vou interacted with Mr. Kowalski;
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correct?
A Correct.
Q And you had meetings with him?
A Many times.
Q All right. And did Mr. Kowalski have any

involvement in the Mark 124 contract that's at issue in
these appeals?

A No.

Q And so your meetings with Mr. Kowalski had

to do with performance of another contract; is that

right?
A Yes,
Q OCkay. And which contract was that?
A ME83.
) Okay. And I Dbelieve you testified,

mentioned Mr. Profeta's name and Richard Profeta was an
employee of Mr. Kowalski who was involved in assisting
with the M583 contract; correct?

A He's an employee of the Government who works
on the staff with Mr. Kowalski.

Q And his involvement was with administration
of the M583 contract?

A Yes.

Q Okay. And Mr. Profeta had no involvement in

administering the Mark 124 contract, did he?
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A Not to my knowledge.
Q Okay. And you mentioned in your testimony
six c¢ivil lawsuits filed by FBI agents. Did any of

those lawsuits have to do with the Mark 124 contract
that's at issue in these appeals?

A No.

Q And the indictment of the company that you
mentioned that did not have to do with these--the Mark

124 contract, did it?

A No, it did not.

Q Okay. If you‘d take a look at Tab 204,
please?

A So did you want me to read it or--

0 No, just take a look at it. Are you

familiar with this document?

A Not wvery, but I might have seen 1t.

Q Okay. Take a locock at Page 7.

A All right.

Q Okay. At the top of the page there's a

heading, Pyrotechnic Specialties, Inc., Contract Number
W52P1J-04-C-0098 claim for equitable adjustment and
below that is a certification paragraph. Does your
signature appear below that?

A Yes.

Q So that's your signature on Page 77
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A Yes,

Q And you certified PSI's claim for equitable
adjustment?

A Yes.

Q Okay .

JUDGE PAGE: I711 note for the record that
the numbers that you're referring to, Mr. Neill, are the
Bates stamp numbers and not the numbers that were
originally affixed to the document; is that correct?

MR. NEILL: That is correct, ma'am.

JUDGE PAGE: Thank you.

MR. NEILL: 1In fact, the certification page
has no number other than the Bates stamp number, but
some of the other pages have multiple page numbers.

Thank you.

RY MR. NEILL:
MR. NEILL: And are you familiar with PSI's
claim for equitable adiustment?
A I understand some of the issues. I wasn't
at all involved with the contract at this time and I
didn't draft this or I mean, I would need to study it to
be able to speak about it intelligently.
Q Okay . But you certified that it was

accurate to the best of your knowledge and belief,
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didn't you?

A Correct. I'm sure I read it in 2012 when it
was written.

Q Okay. And the claim contains no allegations
of unfair treatment by quality assurance
representatives, does 1t?

A I don't know. I'll have to read it.

Q Okay. If you take at Page 6, Bates number 6.
It's the fifth page of the claim. Look at the first
full paragraph that's in the middle of the page.
Begins, However, since the CGovernment had utilized an
unstated inspectioncriteria, had previously established
its interpretation of the type of defect exhibited
during the retesting was not critical, and had
knowledge, three, had knowledge that there was evidence
that the root to the defect was the ceiling disk
material, resulting from the defective Government TDP,
the rejection of the lcot was improper. Would you agree
that the contentions in that paragraph do not include

any allegations of -~

A Yes it's--
Q -~interference by QARg?
A Yes, this is a technical issue. Although the

utilizing unstated inspection criteria may be--may

involve the QARs, I don't recall what that issue was and
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Mr. Hirst will be talking about that. He was involved
with it.

Q But that wutilizing unstated inspection
criteria allegation, in fact, nowhere, it does not refer
to any interference by DCMA employees in PSI's
operatiocong, does it?

A Well, I'm not sure what that sentence refers
to. = That may or wmay not refer to the Government

ingpectors changing the rules of how it was to be

tested.

Q Okay. And if you would, please take a look
at Tabs 211 and 212. I believe these have to be
reviewed together. Are you familiar with these two

documentg, Tab 211 and Tab 2127
A Not very familiar with the document. I could
probably talk to one of the issues in the document, 1if

that's what you're going to ask about.

Q Yeah. I mean, do you recognize the document
at 2117

A Not really.

Q Qkay. Turn to Tab 212. Turn to Page 2.

A If I'm not mistaken, this is a restatement of

the earlier one but I'm not sure about that.
Q Does your signature appear on Page 27

A Yes.
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o Okay. And what is that, what is Page 27

A I think they converted what was an adjustment
for an equitable adjustment to then a clan that was the
same matter. And I may be wrong about that, but I think
that's what happened.

o) What's the document at Page 2 in Tab 212, the
one that hag your signature on it?

A It's a certification for amended or
supplemental claim.

Q Okay. And that isg your signature in the

signature block?

A Correct.

Q Ckay. And it's dated September 23rd, '137?
A Correct.

Q Okay.

A So I think it's the same igsue as the earlier

one.
MR. NEILL: Okay. Let me just double check.
All right. I have no further questions, Your Honor.
JUDGE PAGE: Thank you. Mr. Hirst, have you
any redirect?
MR. HIRST: I do not, Your Honor.
JUDGE PAGE: All right. Thank you very much.
Mr. Karlson, you may step down. Thank you, sir. Mr.

Hirst, you may call your next witness.
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MR. HIRST: Mr. Karigon will be taking --

MR. KARLSON: There 1s three pieces of
evidence. Do I need to--

JUDGE PAGE: You'll need tc have a seat, if
you don't mind. Speak into the microphone so the court
reporter can get it on the record.

MR. KARLSON: I have the three pieces of
these three exhibits and I wondered what you wanted me
to do with them?

JUDGE PAGE: All right, sir. The Exhibit A-1
that you used to refresh your memory, as we discussed
earlier, I'll ask that you bring it back tomorrow

morning, have a copy for the Government, have a copy for

me.
MR. HIRST: We have two copies --
JUDGE PAGE: Need one more.
MR. KARLSON: ©Oh, you do?
JUDGE PAGE: Sir, you have to use the
microphone.

MR. KARLSCN: We'll do that.

JUDGE PAGE: Thank you. 8o you'll bring the
copies, necessary copies of the exhibits.

MR. KARLSON: Right.

JUDGE PAGE: I think after all I gave you,

Rule 4, tab number, did I not?
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MR. NEILL: Yes, ma'am.

JUDGE PAGE: All right. Subsequent to that
you had some items, some inert products that vyou
brought. Mr. Neill, have vyou had an adequate
opportunity to examine those items, you and Captain
Davidson? Do you need to examine them further?

MR. NEILL: No, Your Honor, we've had an
adequate opportunity, ves.

JUDGE PAGE: A1l right then. As I described
earlier, those inert items I will ask that you pack and
ship to the board. Is there anything else other than
those items and that document? Held on, My, Karlson,
hold on.

MR. NEILL: Your Honor, if the items are in
evidence, we'd like to continue to have them available
here 1in the courtroom to use during other witness'
testimony, if that would be helpful.

JUDGE PAGE: Yes, of course, certainly.
Thank you for clarifying that. You may either take them
home or bring them back in the morning. I rather think,
let me express some concern, scmetimes when the staff
comes into the court, courtrcoom later, and find objects
that appear suspicious, they c¢an Dbe removed and
destroyed. May I ask vyou to please bring them back

tomorrow morning? Will that be acceptable? All right.
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Thank you. Anything further, Mr. Neill?

MR. NEILL: No, Your Honcor, thank you.

JUDGE PAGE: All right. Very well. Mr.
Karlson, you've been on the stand for some time. Do you
need a brief break before you begin to examine your next
witness?

MR. KARLSON: No.

JUDGE PAGE: All right. Very well then.

MR. KARLSON: We would like to call Mr. Rich
Profeta to the stand.

JUDGE PAGE: Sir, would you raise --

MR. KARLSON: We'd like to call Mr. Rich
Profeta to the stand.

JUDGE PAGE: Sir, could you raise your right
hand? WHEREUPON,

RICHARD PROFETA

was called as a witness by the Appellant and,
having first been duly sworn, assumed the witness stand,
was examined and testified as follows:

JUDGE PAGE: Please be seated, sixr. And, Mr.
Karlson, you have just done service as a witness. You
are now returning to the role of party representative.

MR. KARLSON: Thank vyou.

JUDGE PAGE: And as goon as the court

reporter tells us he is ready, I1'11 allow you to begin
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examination of your witness. Please proceed.
DIRECT EXAMINATION

BY MR. KARLSON:

Q Mr. Profeta, what 1is vyour professional
background?
A Thirty-one years working for the Department

of Defense in the ammunition field, research testing,

and evaluation of munitions.

Q Were you assigned to go to PSI in 20067
A I was.
Q Had you had any previous dealings with PSI or

its staff up to this time?

A I have not.
Q What was your assignment?
A My assignment was to go to PSI to work on

the, excuse me, the 583.
Q How long were you there?
JUDGE PAGE: Excuge me, sir, could vyou
clarify for the benefit of the record, what is the 583,
I think you said? What is that?
THE WITNESS: The aluminum flare around.
JUDGE PAGE: Pardon me?
THE WITNESS: The aluminum flare around 583.
MR. KARLSON: MLB3.

JUDGE PAGE: And I believe, Mr. Xarlson,
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you're holding up a device. Could you identify it for
us? Because it appears to have been admitted as an
exhibit.

MR. KARLSON: Plaintiff'sg Exhibit 2, which is
a markup of an M583.

JUDGE PAGE: Thank you.

BY MR. KARLSON:

0O What was the first time yvou met the lead QAR,
Mike King?

A I met Mike King the night before, well, the
day I flew in, the evening that I flew in I met with
Mike King for dinner.

0 QOkay. And can you tell me about that
meeting?

MR. NEILL: Objection, lack of foundation.
JUDGE PAGE: Overruled.
BY MR. KARLSON:

A When I received an e-mail, that he invited me
to stop over for dinner so he could introduce himself
because I was going to be coming down there and working
with you folks and the DCMA group.

Q Okay. Can you please inform the Court of the
statements made to you by the lead QAR, Mike King?

MR. NEILL: Objection, hearsay.

JUDGE PAGE: Mr. Karlson, hearsay is an out
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of court utterance made by someone other than the
witness.

MR. KARLSON: But he was there, Your Honoxr.
He said it to him.

JUDGE PAGE: He didn’'t say it though, did he?

MR. KARLSON: Beg your pardon?

JUDGE PAGE: He didn't say it though, did he?

MR. KARLSON: I'm not sure what you mean,
Your Honor.

JUDGE PAGE: Your witness is not the one who
made the statement; correct?

MR. KARLSON: Correct. I asked him if he
could tell us what statements were made to him by Mr.
Mike King.

JUDGE PAGE: Mr. Karlson, there 1is &
difficulty in receiving testimony from someone who was
not the declarant, not the one who said those words. To
expedite the smooth running of the hearing I will admit
it for its probative value, but you must understand that
there are certain exceptions to hearsay, which would
allow that information to come in by someone other than
the declarant. I don't know. I simply don't know
because I am uninformed whether any of those are the
case here. You may continue your examination of your

witness and understand that it may be problematic. TI'm
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going to reserve making a final evaluation of the
evidence.
BY MR. KARLSQON:

Q Please inform the Court what statements were
made to you by the lead QAR, Mike King.

A Mike King conveyed to me that PSI was
manipulative and he made a direct statement to me that
he would do anything to put PSI out of business.

Q He was going to put us out of business?

A He made the statement to me, saying that he
would do anything to put PSI out of business.

Q Were you aware that he was to testify in
front of a Federal grand jury in June?

A No, I was not, |

Q Was there another QAR trained by Mike King

named Dean Cowart?

A Yes, there was.

Q And what was your experience with him?

A Dean Cowart tested to fail.

Q Can you explain what that means?

A He tested.speculatively. He didn't use good

judgment when he inspected.
MR. NEILL: Cbhjection. I am sorry to
interrupt. I wanted to object to lack of foundation.

There's been no--it hasn't been established that Mr.
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Profeta observed Mr. Cowart in the performance of his
duties and so forth to establish a basis for that
opiniocn.

MR. KARLSON: Could you--

JUDGE PAGE: Mr. Karlson, do you have a
response?

MR. KARLSON: Well, I can rephrase the
guestion, Your Honor.

JUDGE PAGE: Please do and please provide a
foundation.

BY MR. KARLSON:

Q Sure. Do you have any personal direct
knowledge of information inspecting done by Mr. Cowart
that was not correct by your --

A Yes, I do.

Q In vour opinion? Can you share that
information with the Court?

A There's several --

MR. NEILL: Objection, lack of foundation.
I'm sorry. Go ahead.

MR. KARLSON: If he was directly involved,
wouldn't that be foundation, Your Honor?

JUDGE PAGE: We need some specifics, sir.
I'm going to let you examine your witness a little more

carefully with Mr. Neill's objections in mind. You have
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ro draw a foundation that includes the who, what, when,
where.

BY MR. KARLSON:

Q Can you give some specific examples of what
ingpections were done by Mr. Cowart that were not
correct or fair?

A Yes, I can.

JUDGE PAGE: All vight. Mr. Karlson, I'm
going teo anticipate Mr. Neill's objection. I can see
him beginning to rise. We need this witness's personal
knowledge. S0 please ask him to respond from that
personal knowledge.

BY MR. KARLSON:

Q Do you have personal knowledge of--

A Yes, I do.

Q - -examples?

A Yes, I do. In one instance the QAR, Mr. Dean

Cowart, stopped production on the 583 for a round that
would not chambexr on the premise that the old woman that
was chamberings fingernail turned white when she was
chambering the round. Even though this round did, in
fact, chamber. That was a three-day shutdown and caused
us to have to fly to PSI to investigate.

Q And this was clagsified as a critical defect

at the time?
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A That 's correct.
0 Wag it a critical defect?
A No, it was not.

MR. NEILIL: Your Honor, I would renew my
objection, lack of foundation. One, the testimony has
to do with the performance of another contract and the
gquestion has to do with whether something that Mr.
Profeta observed was or was not a critical defect.
There's no evidence in the record as to contents of that
contract, what the gpecification was, what the testing
procedures were, you know, whether a characteristic was
identified as a critical characteristic of the M583 or
not .

JUDGE PAGE: Mr. Karlson, do you have a
response?

MR. KARLSCON: Yes, Your Honor. This witness
ig very familiar with the technical data package. He
knows what the critical defect is and he knows in this
case that this was a critical defect as we all knew it
at the time.

JUDGE PAGE: All right. Mxr. Karlson, we've
had these discussions several times today. It 1is my
understanding and please kindly correct me 1f I am
misraken that you are bringing in these other instances,

these other acts that tock place beyond the contract
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that is the subject of the appeal are contracts that are
the subject of the appeal to show a pattern of
Government conduct; is that correct?

THE WITNESS: Correct.

JUDGE PAGE: &ll right. TIf, in fact, your
witness 1is going to testify with respect tc the
technical data packagé and what was the critical defect,
to lay a proper foundation, vyou need additional
information just as Mr. Neill noted. I will give you
the opportunity to lay that foundation now.

MR, KARLSON: Through gquestioning, Your
Honor?

JUDGE PAGE: Yes, gir.

MR. KARLSON: Or presenting the document?

JUDGE PAGE: If you have a copy of that
contract, if you have a copy of that technical data
package, then certainly.

MR. KARLSON: Not with me.

JUDGE PAGE: All right. It's not part of the
Rule 4 file?

MR. KARLSON: Correct, correct.

JUDGE PAGE: And, Mr. Neill, I will note your
continuing objection.

MR. NEILL: Thank you, Your Honor.

BY MR. KARLSON:
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Q Mr. Profeta, can vou describe critical

defects and what they mean when they're encountered and

how a contractor has to respond to a critical defect
when it's encountered?

JUDGE PAGE: I'm going to suggest just to
keep the record clear, Mr. Karlson, break that up into
bite size guestions.

MR. KARLSON: Sure. Qkay.

BY MR. KARLSON:

Q Mr. Profeta you're familiar with critical
detects?

A Yeg.

Q Are you familiar with the critical defects

for the M583 round?

A Yes.

Q Do you know what a contractor is reguired to
do when a critical defect is discovered?

A The contractor is8 required to stop the
operation and conduct an investigation and a corrective
action needs to be presented to the Government on site
staff.

Q Okay. And doesn't it also have to go up the
chain and be approved by Rock Island?

A After it goes to the DCMA staff.

Q Okay. So it's a process that takes how long?
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A Several days.
Q Several days. Are you familiar with the
chamber gauge critical defect calldut on the M5837
A I am.
Q When vou testified that's what Mr. Cowart
thought he had encountered, the line was required to

shut down based on the c¢ritical defect?

A That is correct.
Q You then investigated it; is that true?
A That is correct.
Q And was it, in fact, a critical defect?
A No, i1t was not.

Q Did you ever communicate to your managemernt
problems with the QARs at PSI?

A Yesg, I have.

Q Can vyou tell us what that communication
consisted ©f?

A I wrote a letter to Major Nash, who was the
deputy commander of DCMA, regquesting that Mr. Cowart be
removed as the QAR because he could not be ocbjective
because of an incident that had occurred before I had

arrived there.

Q And did he get removed?
A No, he did not.
) and what about Mr. King, was he removed?
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A Mr. King was removed. I'm not really sure
why .

Q Okay. Was it obvious to you that he was not
treating the company and its employees fairly and
impartially?

A Yes.

MR. NEILL: Objection. That's --

MR. KARLSON: Ts that too leading a question?
Okay.

JUDGE PAGE: Mr. Karlson, you need to provide
some specifics, lay a foundation. It was a very leading
guestion. I'll ask you to rephrase.

BY MR. KARLSON:

Q Did vyou see exampleg of Mr. Cowart not
treating the company and its employees fairly?

A I have.

Q Have you been in other plants and dealt with

aother QARs?

A Yes, I have.

Q S0 was there a difference?

A The other QARs give letters of recommendation
to their contractors. I had asked Mr. Cowart

specifically in his office why I have never seen a
letter of recommendation from him to PSI and he--his

response was, it's not my job to help them.
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Q Did you know Dean Cowart was removed for

cause as the QAR at PSI after the termination of this

contract?
A No, I did not.
Q Okay. I have no more questions, Your Honor.
JUDGE PAGE: All right. Thank you. Mr.
Neill?
CROSS EXAMINATION
BY MR. NEILL:
Q Mr. Profeta, are you aware that Government

ethics rules may prohibit Government employees from
writing letters of recommendation for contractors?

A I did not write a letter of recommendation
for a contractor, I wrote a letter of recommendation to
DCMA from my R Deck office.

Q I'm sorry. That wasn't my gquestion. Do you
have any knowledge of Government ethics rules that may
or may not prohibit Government employees from writing
letters of recommendation for contractors?

A No, I do not.

Q Okay. I have no questions, Your Honor.

JUDGE PAGE: All right. Thank vyou. Mr .
Karlson, anything on redirect?
MR. KARLSON: No, Your Honor.

JUDGE PAGE: All right. Thank you, gir.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1 H ISLAND AVE., NW.
(202) 234-4433 A ) D.C. 20008-3701 WWW.healfgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1-129
Thank you. You may step down.

MR. XKARLSON: All right. 8o you're going to
be next--

JUDGE PAGE: Appellant, you may call your
next witnesgs.

MR. KARLSON: Mr. Bob Hirst.

JUDGE PAGE: Mr. Hirst, let me ask this
guestion. Mr. Hirst, when the parties need a break, you
may tell me. It is almost 4:00. Am I to understand to
your tesgstimony will be lengthy?

MR. HIRST: It will be lengthy, Your Honor.

JUDGE PAGE: Mr., Karlson, I will offer you
the opportunity of beginning Mr. Hirst's testimony
tomorrow morning so that you may continue without
interruption or you are welcome Lo use up the time
today.

MR. KARLSCN: I think to scrub the questions
as you had suggested, would be good before he goes on.
So I think to wait until tomorrow would be a good idea.

JUDGE PAGE: Wait until tomorrow. All right.
very well then. We will recess for the day and
reconvene at 9:00 a.m. tomorrow. Having said that,
party representatives and counsel, if yvou will, I want
to make sure that our court reporter doesn't have any

gquestions about the record. None?
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JUDGE PAGE REPCORTER: Just some gpellings
that I'll get after we go off.

JUDGE PAGE: All right. Very well then. We
are in recess until 9:00 a.m. tomorrow morning. Thank
you.

JUDGE PAGE REPORTER: The time is 3:53, and
we are off the record.

{Whereupon, the above entitled matter went

off the record at 3:53 p.m.)
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UNITED STATES OF AMERICA

+ + + + +

ARMED SERVICES BOARD OF CONTRACT APPEALS

+ + + + +

HEARING

IN THE MATTER OF:

The Appeal of - ASBCA NOS.
: 57890
Pyrotechnic Specialties, Inc. : 58335
: 59103
Under Contract No. W52P1J-04-C-0098, :
et al. :
Wednesday,
October 22, 2014
VOLUME 11

Courtroom B

U.S. Federal Courthouse
475 Mulberry Street
Macon, Georgia

The above-entitled matter came on for hearing,

pursuant to notice, at 10:00 a.m.

BEFORE:

THE HONORABLE REBA PAGE

Administrative Judge

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com
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PROCEEDINGS
(9:00 a.m.)

JUDGE PAGE: Let the record reflect that Mr.
Karlson has handed the board and the Government a copy
of the document yesterday that he was using when
providing his testimony. These are your personal notes.

Is that correct, Mr. Karlson?

MR. KARLSON: Yes, it is correct.

JUDGE PAGE: All right, thank you. Yesterday
we agreed to mark it Rule 4, Tab 291. Is that correct?

THE WITNESS: Yes.

JUDGE PAGE: Thank you. Mr. Karlson?

MR. KARLSON: Yes.

JUDGE PAGE: You and Mr. Hirst, | believe had finished
with your testimony, Mr. Karlson, as a witness. You also
called a second witness. It is now your time, since you
are no longer serving as a witness, but as a party
representative, to call your first witness for the day.

MR. KARLSON: Okay. Your Honor, 1°d like to
call Mr. Hirst in his capacity as a corporate
representative for PSI.

THE WITNESS: Your Honor, before 1 get on the
stand, | would like to use my personal notes as well.

JUDGE PAGE: Hold that thought. Let"s back

up- Mr. Hirst yesterday served as a party

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com
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representative when I allowed him to examine you when
you were on the stand. Our rules allow you to not be
represented by counsel, but to represent yourself. And
so in that capacity since you and Mr. Hirst are both
officers of the corporation, you can do that quite
properly and you did so. However, today when Mr. Hirst
takes the stand, just to be clear, he is not serving as
party representative, but as a witness in the case.

MR. KARLSON: Correct.

JUDGE PAGE: And in that capacity, you will
be the one, Mr. Karlson, to ask Mr. Hirst the questions
and he will answer as would any other witness.

MR. KARLSON: Yes, Your Honor, he"s going to
be testifying to some things that are, involve corporate
knowledge rather than him personally being directly
involved i1s, my point.

JUDGE PAGE: Just remember please, Mr.
Karlson, that we need short, succinct questions, give it
a moment, a pause before you answer Mr. Hirst in case
there are any objections on which the board needs to
rule and then proceed. Now, Mr. Hirst, forgive me for
interrupting but I wanted to make it clear that you will
not be testifying as a party representative but as a
witness offering facts to the board. You had a

question.

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com
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THE WITNESS: Yes, | also, as Mr. Karlson did

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

yesterday, would like to have permission to use my
personal notes as a witness.

JUDGE PAGE: Do you have copies of that?

THE WITNESS: 1 do.

JUDGE PAGE: All right. Mr. Neill, have you
any objection?

MR. NEILL: Yes, Your Honor, the Government
objects. We have, it would certainly be, facilitate the
hearing if the appellant would use the documents that
are in the record and the other exhibits that we talked
about yesterday. We haven®t had an opportunity to
examine Mr. Hirst"s notes and we"d need an opportunity
to do that before we could consider withdrawing any
objection to the notes.

JUDGE PAGE: Certainly, Mr. Neill. Mr.
Hirst, at this time, 11l ask you to furnish a copy of
your notes to Mr. Neill and Capt. Davidson so that they
can take a moment and take a look. Gentlemen, take your
time. When you have finished reviewing the document,
please let me know.

MR. NEILL: Your Honor, we"ve had a chance to
look at the letters. When Mr. Hirst handed me two
stapled sets of notes. | don"t know to facilitate the

discussion on the record would be helpful to have these

Neal R. Gross and Co., Inc.
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marked for identification so that we all know which one
we"re talking about, or if I can just describe them
generally.

JUDGE PAGE: Let"s start out by just
describing them generally. Let"s not mark them until we

know what we"re going to do.

caption, Trial Presentation, at the top, the first page
appears to be a set of questions just to facilitate Mr.
Hirst"s recollection. We don"t really have any
objection to that first page. The, the second page
appears to be a letter from Pyrotech, from Mr. Hirst to
Joseph Camardo who is Pyrotechnic®"s attorney, outlining
Mr. Hirst"s position on the case. We"d like to have
this marked as a separate exhibit or added to the Rule
4 file so that we can refer to it, if necessary, and
talk about it. Because it doesn"t appear to be his
notes; it appears to be an actual piece of evidence, or
a letter recording his thoughts at the time.

JUDGE PAGE: All right then. Mr. Karlson,
what the Government has suggested then is that it has no
objection to the first page of the exhibit he just
referred to, am I correct, Mr. Neill?

MR. NEILL: Yes ma“"am.

JUDGE PAGE: And that the second document,

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com
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Mr. Neill would have no objection if that letter were
entered as part of the Rule 4 file and referred to as
evidence. |Is that an acceptable approach for you, Mr.
Karlson?

MR. KARLSON: Yes, Your Honor.

JUDGE PAGE: All right, thank you. Let"s go
ahead then Mr. Hirst or Mr. Karlson, if you have an
extra copy of that, if you would hand it to the court
reporter

MR. KARLSON: Do you have it?

JUDGE PAGE: I1"11 ask the court reporter to
mark the first page of the document as an exhibit as we
agreed.

(Whereupon, the above-referred to document

was marked as Applicant Exhibit 3 for

identification.)

JUDGE PAGE: We had a number of items
yesterday that we made exhibits. 1 believe this would
be Exhibit A-3, 4, 3 or 4, 3. All right, we will mark
the first page of this document as Exhibit A-3. The
second page will become a Rule 4 file document and I1"11
ask the court reporter to please mark it as Rule 4, Tab,
and 1 believe it"s 292, is that correct?

MR. KARLSON: 1 think so, Your Honor.

MR. NEILL: Yes, Your Honor.

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com
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Thank you.

2 and A-3.

things | marked

Your Honor.

JUDGE PAGE: All right, thank you.
COURT REPORTER: It was A-4. Your Honor?

JUDGE PAGE: Rule 4, Tab 292 and then A-4.

COURT REPORTER: Marking down the second page.
(Whereupon, the above-referred to document
was marked as Applicant Exhibit 4 for
identification.)

JUDGE PAGE: Yes, the letter becomes a

separate document.

COURT REPORTER: This?
JUDGE PAGE: Thank you. Forgive me.
COURT REPORTER: Does that look correct?

JUDGE PAGE: Oh, I don"t know. Let"s see.

We had the items yesterday. We had the first document

from Mr. Karlson that was Exhibit A-1.

COURT REPORTER: Uh-hmm.
JUDGE PAGE: We had the--
MR. KARLSON: Two devices.

JUDGE PAGE: Two devices. So that would be A-

COURT REPORTER: The two devices are the only
yesterday, A-1 and A-2.

MR. KARLSON: The other one was 291, 1 think,

202-234-4433
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APPX303




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 11

Volume 2

JUDGE PAGE: Oh, that was 291. All right,
thank you. Thank you very much. This is why we had
this discussion to keep everything straight. Thank you.
COURT REPORTER: Yes.

JUDGE PAGE: So then this, Mr. Karlson and

Mr. Neill, what I am going to do is that 1°m going to
take the entire presentation which is the first page of
the stapled document that you gave me. [1"m going to
remove it from the letter. I"m going to mark as Rule
4 file, Tab 292. 1Is that consistent with what we
discussed?

MR. KARLSON: Yes, Your Honor.

MR. NEILL: Yes ma“"am.

JUDGE PAGE: Now we have a second set of
documents, I believe Mr. Neill, that were handed to you.

MR. NEILL: Yes, Your Honor. The second set
has a heading at the top that reads Termination for
Default, and it, similar to the first document appears
to consist of two separate documents stapled together,
the first two pages being a set of questions to refresh
Mr. Hirst"s recollection. We have no objection to that
being marked as an exhibit. The second--

JUDGE PAGE: All right. Excuse me for a
second. Then the document which is two pages, at the

top it"s captioned, Termination for Default, and

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com
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underlined and you have no objection to Mr. Hirst"s use
of this as a document to refresh his memory?
MR. NEILL: No, Your Honor.
JUDGE PAGE: All right. 1 will then label
that Exhibit A-4. And I°m going to disconnect it from
the other document, another letter that is behind it.
So let"s deal with the letter then which is from
Pyrotechnics Specialties to Mr.
Camardo dated October 16, 2011. |Is that correct?
MR. NEILL: Yes, Your Honor and it appears
also to have Mr. Hirst"s signature at the end and
similar to the other letter that we just discussed, we
would have no objection if this were added to the Rule
4 file as an exhibit so we could examine Mr. Hirst about
it, when it"s our turn.
JUDGE PAGE: Thank you, Mr. Neill. Is that
an acceptable procedure for you, Mr. Karlson?
MR. KARLSON: Yes, Your Honor.
JUDGE PAGE: All right. This document then
will become Rule 4, Tab 293, and I*11 ask the court
reporter to please staple that for me. No, this just
needs; it"s already marked. This one just needs a
staple. Thank you very much. All right, then of the
two documents that were provided by the appellant to the

Government, these have now become four documents. The

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX305




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 13

Volume 2

top page or two pages in the case of the second
document, we will permit Mr. Hirst to use to refresh his
memory. In the first which is now labeled as Exhibit A-
3, it will be the trial presentation. The second
document which is captioned, Termination for Default, A-
4, a letter from Pyrotechnic to Mr. Camardo dated
October 9, 2011 is now Rule 4, Tab 292 and the letter
from Pyrotechnic to Mr. Camardo dated October 16, 2011
is now Rule 4, Tab 293. Are you in agreement, parties?
MR. KARLSON: Yes, Your Honor.
MR. NEILL: Yes, Your Honor.
JUDGE PAGE: Thank you. Now Mr. Karlson, are
you ready to call your witness?
MR. KARLSON: Yes, 1 am, Your Honor.
JUDGE PAGE: Mr. Hirst, if you would please
rise and raise your right hand.
WHEREUPON,
ROBERT HIRST
was called as a witness by the Appellant and, having
First been duly sworn, assumed the witness stand, was
examined and testified as follows:
JUDGE PAGE: Please be seated in the witness
box, sir.
DIRECT EXAMINATION

BY MR. KARLSON:
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Q Mr. Hirst, what is your current position at PSI?

A My current position at PSI, 1 am a Vice
President and also the General Manager of the company.

Q Please describe your employment history at
PSI.

A I started with Pyrotechnic Specialties in
January of 2008. 1 was hired as the Vice President of
Sales and Marketing and in April/May timeframe of 2008,
1 assumed my current title.

Q What was your involvement with the Mark 124
contract?

A From the time of approximately April/May
2008 until the contract was terminated which was
September 2011. 1 served as the point of contact with
the Government on contractual matters. 1 also provided
oversight for the manufacturer of the rounds, the
testing of the rounds under contract.

Q What is your recollection, history of the
events, related to the production of Lot 0030037

A To summarize, the recollection of the
history, the contract had been shut down --

JUDGE PAGE: All right, forgive me for
interrupting.
Mr. Karlson, is that modification in the record?
MR. KARLSON: 1It"s one of the lot numbers,
Neal R. Gross and Co., Inc.
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your Honor.
JUDGE PAGE: You referred to a contract
modification, is that correct?
MR. KARLSON: No, I*m referring to a lot that
was produced, Your Honor.
JUDGE PAGE: A lot that was produced. Thank
you. I"m so sorry. | misunderstood. Please continue,
Mr. Hirst.
BY MR. KARLSON:
A Yes, Your Honor, the contract had been shut
down, a stop work order, uh, on May 6, 2008. The
contract resumed under Interfix Number Three. Interfix
Number Three was assigned to indicate to the Government
that we had re-started production. Three lots were
produced, or two lots were produced prior to Lot 3-0033-
0013-002. The first lot, ah, was submitted for tests
and passed with no issues. The second lot was submitted
for tests and failed initially and it failed because
there was a leaker and on one of the rounds. PSI
requested and was given permission from the Government
to do 100 percent screen of that lot, remove any other
leaking rounds. It was re-tested and passed test.
Q And was accepted?
A It was accepted on a deviation, correct.

Q So that was 003001 and 003002, what about
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0030037

A Lot 003-003 was tested after that. |1 don"t
have the, the timeline in front of me. When it was
tested a critical defect occurred to summarize what
happened, one of the rounds had been functioned on the
flare side and during the course of the function of the
flare side, the igniter separated from the auto
container. When the smoke handle was functioned
subsequent to that, the smoke panel ignited and
essentially dropped at the feet of the test technician.
The outer container got launched down range about, 1
would say, about forty feet. So, that®"s what happened.

Q What was determined to be the cause of the
critical defect?

A A failure analysis was done after that by
PS1"s engineering team and we determined that at that
time we thought that the sole root cause of it was poor
crimping of the rounds. We had the, re-started the
contract with a fairly green work force. The work force
that we had hired at the beginning of the contract, just
about all those people were laid off, due to the
distress caused by the suspension of the company. We
had to cut back our resources.

The contract at that point as | described

before had stopped. So we could not retain all the
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steel workers. So we built this lot with some new folks
and we found out later that the crimping machine that
they used to crimp the rounds, the operators
inadvertently were short, short cycling the press and,
therefore, some of the rounds did not get a good print
because of that. That failure analysis was presented,
the results of the failure analysis were presented to
the Government through a response to the corrective
action that was issued and the Government representative
is Mr. Kevin Bowen came down and worked with us to
validate that our, our findings were, were accurate.
And, the determination was that the crimps were the
cause of the critical defect.

Q PSI had a contract with SAIC. Can you
describe the purpose of the contract PSI had with SAIC?

A Yes, we were approached by the Government
about working with them to develop a alternate sealing
disc, that the sealing disk that we were using at the
time that we produced the six lots, excuse me. The lots
were produced under Interfix 2 and 3 which were six
lots. The sealing disk had been changed after production
of the first eleven lots that are identified by Interfix
1. And if | can interject, it might be helpful at this
juncture for the court if 1 could use the poster board

because we"re going to go through some chronology.
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MR. KARLSON: 1Is that all right, Your Honor,
to do that?
JUDGE PAGE: Mr. Neill, do you have any
objection to using the large size chart that was
developed by the appellant.
MR. NEILL: Yes, Your Honor, we looked at
this yesterday and noted a number of issues with the
large chart. Although in general using the large chart
might be helpful in facilitating testimony, we have some
concerns that the chart purports to in, perhaps Mr.
Hirst could explain this, but purports to indicate
failure modes for the different lots. But it"s
incomplete in that it doesn"t indicate all of the
failure modes that are documented in the Lot Acceptance
Test Reports. So, it"s incomplete and could be
potentially misleading.
BY MR. KARLSON:
Q Excuse me, when you refer to a chart, you have
two charts, which one are you referring to, Mr. Hirst?
A I"m referring to the chart that is a chronology
of the lot, all the lot acceptance testing from the
conception of the contract to when it was terminated.
JUDGE PAGE: So this is essentially a
timeline, is that correct?

MR. KARLSON: That would be a good way to
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look at it, yes.

JUDGE PAGE: The one that appears to be a
timeline, Mr. Neill.

MR. NEILL: Yes, Your Honor.

JUDGE PAGE: Would you show me that--

MR. NEILL: 1"m not sure it"s really a
timeline, but that"s the one, yet, the large chart, we
were both referring to the same document.

JUDGE PAGE: You"re referring to the same
document. All right. Why don®"t we pull that out and
take a look at it. Make sure we"re all referring since
there are two different enlarged exhibits. Thank you,
court reporter. And can you tell me, Mr. Karlson, how
it"s labeled at the top in the upper left hand corner?

MR. KARLSON: Mark 124 LAT results

JUDGE PAGE: Is that a label, sir?

MR. KARLSON: Mark 124 LAT results.

JUDGE PAGE: All right. Thank you. Mr.
Neill then as | understand it, it is your concern that
the documentation or the information that®s conveyed on
the exhibit may not be complete. Is that correct, sir?

MR. NEILL: That"s the gist of our objection
to that document. Yes, Your Honor.

JUDGE PAGE: Oh.

MR. NEILL: [Incomplete and/or misleading in
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some of the characterizations of, it includes, but
that"s essentially it.

JUDGE PAGE: All right. Thank you, sir.
1*11 admit it as Exhibit A-5.

(Whereupon, the above-referred to document

was admitted as Applicant®s Exhibit 5.)

JUDGE PAGE: Mr. Neill and Capt. Davidson,
will certainly give you leeway in examining the witness
on any of the shortcomings that you perceive in the
document. We have the easel, Mr. Karlson, perhaps you
could carry the easel over or if it can be propped up on
one of the chairs more readily. Please put it in a
position where it can best be seen by the witness and
opposing counsel. You have your own easel. Very good.
And if you will excuse me for a moment, I"m going to
step down from the bench and take a look at it myself.

MR. NEILL: You can use the large easel.

MR. KARLSON: Can I help you bring it over?

r+

You got i
JUDGE PAGE: Mr. Neill, Capt. Davidson, is
that an acceptable angle for you?
MR. NEILL: We can"t see it, Your Honor.
JUDGE PAGE: All right. Let me ask Mr.
Karlson. This is an expanded chart. Do you happen to

have it reduced down to an eight and a half by eleven?
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MR. KARLSON: I"m sorry, we don"t, Your
Honor .

JUDGE PAGE: You don"t. All right. It was
worth asking. All right. Mr. Neill and Capt. Davidson,
feel free to re-position yourself as Mr. Hirst testifies
so that you can have a good view of the Exhibit.

MR. NEILL: I can"t read it.

MR. KARLSON: I can"t either. | need my
glasses.

MR. NEILL: I can®t the write, writing on the
chart from my seat, Your Honor.

JUDGE PAGE: Then Mr. Neill, Capt. Davidson,
you may move to a different seat or we can move the
chart down closer to you so long as Mr. Hirst can see
it, we can move it down closer to you.

MR. KARLSON: So--

JUDGE PAGE: What is more comfortable?

MR. NEILL: Why don®"t we just move on, Your
Honor, and let Mr. Hirst testify using the thing from
here and if we need to see something on there, then
we" Il move forward at that point if it"s not disruptive.

MR. COURT: 1I"m certain that you"ll do it in
a manner that is not disruptive. |If you need to rise
from your chair and come closer, that will be fine.

MR. NEILL: Thank you.
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JUDGE PAGE: Very well then. Thank you. Now
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we have an expanded chart that has been labeled as
Exhibit A-5. Mr. Karlson, you were about to begin your
examination of Mr. Hirst on that exhibit.

BY MR. KARLSON:

Q Mr. Hirst, could you give us your
recollection of the contract performance prior to Lot
0030037

A Yes.

JUDGE PAGE: Now if I may, gentlemen, if you
are going to refer to the Exhibit, please be very, very
specific. Remember that while we"re seated here in the
courtroom it"s very clear as to who means what. But
when we go back and read the cold record, just the
printed words, it will not be as simple. So make sure
that you point out what line, what figure, what portion
of that document, that Exhibit, that you are referring
to.

BY MR. KARLSON:

Q Mr. Hirst.

A Okay. To, to summarize, the performance,
prior to Lot 3, 3-003. A quick summary would be eleven
lots were produced initially. Those are identified on
the exhibit as Interfix 1. They start with in the first

column Lot 101-001 and it conclude below it with Lot 01-
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011. The time span is estimated to be Lot 001. |1 don"t
have an exact start date on that, but 002 was tested in
November of 2006 and the last lot which was Lot 11 was

tested in November of 2007.

Of those eleven lots, a quick summary would

be that two of the lots passed with no issues. We had,
after re-work, one lot pass. Four of the lots that were
produced were initially rejected and accepted later on
a deviation. And three lots were rejected in their
entirety. After that, the sealing disk that was being
used for the production of those first eleven lots which
can be as identified in the exhibit on the left hand
column, Interfix 1. The sealing disk that was being
used was a 3M433L Sealing disk and it had a minimum
adhesion requirement, twenty ounce per inch width. That
sealing disk was changed, and we"ll explain why later,
to an alternate sealing disk that was developed jointly
by PS1 and the Government, that is, we were using the
3M363L Sealing Disc.

So, moving on, that is the reasoning for
Interfix 2 being, posted on the, on the lot numbers.
Three lots were produced under Interfix 22-001 which was
produced in February, tested, excuse me, in February
2008. 2-002 which was also tested in February of 2008

and 02003 which was also tested in 2008. OFf those three
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lots, all three failed initially. And they failed
because they could not pass the temperature and humidity
test that was conducted on them.

Excuse me, let me clarify. One and two did
not pass for that reason. Lot 3 failed because there
were thirteen fast flare burn times during the testing.
All three of these lots subsequently, after it, our
request for deviations were requested by PSI were
accepted by the Government. 1 think our break point is
I*"m taking them up to three. Yes, 1711 look out. 1I™m
okay. Then we switched Interfixes again and the reason
for that was to identify what 1 talked about before.
There was a stop work order issued after we tested 2-
003. The lots could not pass, condition code A. They
couldn"t pass a T and H testing. They failed. The
govern--

Q This is with a changed disc, correct?

A It is with the changed disc, correct. So
the Government issued a stop work order. We stopped
production and the contract was re-started in April, or
started in 2009. The first lot that we tested which was
03A-001 was tested in April of "09. It"s important to
note that we did not, the configuration of the sealing
disk didn"t change. What 1 recall about why we got

permission to re-start was that the Government stated
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that any rounds that we produce that could pass all the
initial testing exclusive of the temperature and
humidity test would be accepted on, under Condition Code
B requirements.

Q Who told you that?

A It was part of the contract correspondence.

Q So it"s iIn writing.

A It"s in writing, correct.

Q Okay .

A My understanding of Condition Code B is
that the rounds are good for training purposes.

Q So that accommodation was made because the,
there was a design problem that had not yet been fixed.

Is that, is that accurate?

MR. NEILL: Objection, lack of foundation for
that opinion.

JUDGE PAGE: Sustained.
BY MR. KARLSON:

Q That accommodation was made because the
sealing disk that had been put into the product didn"t
accomplish what it was intended for and still needed
further work. Is that correct?

A Correct. I mean, the sealing--

JUDGE PAGE: Just a moment. Just a moment.
Yet, Mr. Neill.
Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com

APPX318




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 26

Volume 2

MR. NEILL: 1"m sorry. Would it be possible
to read back that question or no, or restate the
question?
JUDGE PAGE: It would not.
MR. KARLSON: I can restate it.
JUDGE PAGE: I will sustain the objection and
Mr. Karlson, remember bite size pieces. Short--
MR. KARLSON: True.
JUDGE PAGE: --to the point questions to establish the
basis, background and context for your questioning.
BY MR. KARLSON:
Q Mr. Hirst, there had been a change to the sealing
disk because of the problem with the material called out
in the TDP that was used in that first section of, 001
production. Is that right?
MR. NEILL: Objection, leading.
JUDGE PAGE: It is leading. You need to put
it in the form of a question.
BY MR. KARLSON:
Q Was there a problem with the sealing disk
in the units produced under 0001?
A Yes, yes, there were. They --
Q Was there a change to the TDP to correct
that problem, to attempt to correct that problem?
A There, 1"m not sure there was a change to
Neal R. Gross and Co., Inc.
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the TDP. I believe there was to allow the use of the
alternate sealing disc.

Q Was it an, an ECP?

A I don"t know.

Q Okay. So that new changed disk is what"s
being used in the second set of units, 002 Interfix, the
ones you were just talking about?

A It is and it"s also used in Interfix 003,
excuse me, Interfix 3.

Q And it was then found that that didn"t
solve the problem, that was to be solved. Is that
correct?

A The intent, the primary intent as |
understand it or what 1 recall, was that the alternate
sealing disk was put in place to stop leaking. The, all
the lots were made out of Interfix 2 failed the
temperature and humidity test.

Q Leaking?

A Yet.

Q I mean 1t"s not obvious that that means
it"s leaking, right?

JUDGE PAGE: Let Mr. Hirst answer the
question.
MR. KARLSON: Sure.
JUDGE PAGE: Mr. Karlson, you can"t testify.
Neal R. Gross and Co., Inc.
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You can only ask Mr. Hirst questions.

MR. KARLSON: Right, right.

MR. NEILL: Your Honor, I"m sorry. If Mr.
Karlson would please speak up because I"m having,
sitting behind him in the courtroom, having difficulty
understanding his questions.

JUDGE PAGE: Mr. Karlson, if you would
please, a little louder and a little slower. Thank you,
sir.

BY MR. KARLSON:

Q Mr. Hirst, one of the major problems with passing
these tests was that they were leaking. Is that

correct?

A That is correct.

Q And, the, the place at which they were
leaking was where this sealing disk was, the part that--
Is that correct?

JUDGE PAGE: Excuse me, Mr. Karlson. Mr.
Neill is, 1"m going to save him the objection. 1 don"t
understand the question.

MR. KARLSON: Sorry.

JUDGE PAGE: Would you rephrase?

BY MR. KARLSON:
Q There was a location of the leaks in the unit

where at the sealing discs, is that correct?
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MR. NEILL: Objection, leading.
JUDGE PAGE: Yet, Mr. Karlson. You may ask

Mr. Hirst where, the difficulty was.
BY MR. KARLSON:

Q Where were they leaking, Mr. Hirst? What
was, where were they leaking in the unit?

A Would you like me to answer the question
universally, or both Interfix 1, 2 and 3 or do you want
me to answer just on Interfix 27

Q IT the answers are different, then tell us
both of them.

A They are different.

Q Okay .

A The leaks that were experienced from
analyzing the LATRs, from talking with my staff on
Interfix 1 were experienced when the units were
produced. The units were put through a 100 percent leak
check. It"s a process control before they were
submitted to the Government for LAT. Sometimes that was
done twice. And with the sealing discs that we were
using to produce the eleven lots on Interfix 1, you
couldn™t stop the parts from leaking.

Q Okay. Was that the reason for the SAC
contract, SAIC contract?

A No. The SAIC contract was issued after we
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had switched to the alternate sealing disc. The
alternate sealing disc, as you can see from the chart,
there were no leakers that actually occurred during the
LAT testing that was done at PSI in Byron. However,
they failed miserably when they went to the T and H test
which was at an offsite at Crane, Indiana.
Q And what caused that failure, the leaking?
A In my opinion, in my opinion it was the--
MR. NEILL: Objection, lack of foundation.
BY MR. KARLSON:
Q Was it, was there a determination for what
caused the failure?
A I don"t recall. We did, as | started to
mention In my testimony, we were approached by the by
the Government after we had tested Lot 3-003 in March of
2010, it might have been slightly before that. [1~11
give you the exact date from my notes. 1 guess | don"t
have the exact date, but in the timeframe that we were
at the end of production on Interfix 3, we were
approached by the Government and asked if we would,
wanted to work with them to develop a alternate sealing
disk for which the primary purpose was to get a sealing
disk in place that would pass all the contract test
requirements consistently. The T and H testing, the

leak testing that®"s done in the normal course of the
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LAT. And we engaged and we did sign a contract with
that third party, SAIC, as a third party that the
Government uses on small contracts. So we were
essentially doing R&D for the Government, or with the
Government to come up with this, to solve this problem.

Q Okay. Why was the use of the 3M433L disk
discontinued?

A 433L disk was discontinued after Interfix
1 because of a long, tragic history of the parts
leaking, basically from Lot 1 to Lot 11.

Q Did the sealing disk made from the 3M363L

stop the parts from leaking?

A It did not.

Q Please describe the testing performed by
PSI on the SAIC contract.

A A quick summary of what was done, PSI
suggested some alternate sealing disk materials. |1
believe we tested in the range of four to six alternate
sealing discs that we selected. We tested some sealing
discs that we had an equivalent thickness and strength
as the 3M363L that we were using and we saw some, and we
tested some, tested some that were thicker than that.

In the course of that testing we saw catastrophic

failures like the critical that was experienced in Lot
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003-003. And 1711 explain that to you again, when | say
the catastrophic failure where the outer container that
launched down range and the smoke candle basically
dropped at the feet of the test technician.

Q Did PSI come up with an alternative sealing
disk satisfactory to the U.S. Government?

A Yes, we did. We worked diligently on that
project, until basically from my memory, is March of
2011 and after a lot of testing and trial and error, we
came up with essentially with the same sealing disk
configuration that we used before with one big
exception. If you look at the chart, on Interfix, on
Interfix No. 3 is, see the description of that sealing
disc. Again it"s once again the 3M433 foil which
matches what was used in Interfix 1. The big difference
is we came up with a custom backing to improve the
adhesion of the bottom of the sealing disk to the round
to make it seal better. And by doing that you know, we
felt that we came up with a disc, a better disk that
would stop the leaking and also address what we had seen
on Interfix 2 testing that we created a lot of back
pressure with that thicker disk we were using with the
363L. So it solved that problem as well.

Q So you received a ECP to incorporate this

into the product. Is that what happened?
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A We, we received an approval, a written
approval to use it. To me that was a very important
thing before we continued the work on the contract. We
didn®"t want to have any more, what was called
separations to occur.

Q So this is one of the times when the
contract was stopped for an extended period of time?

A It was not stopped by the Government.

Q Correct. But it had been stopped?

A PSI was not willing to restart production
until an acceptable sealing disk was found. And I°11
define acceptable again. It had a good chance of
stopping the leaking and it would not induce back
pressure of the unit because It was so thick to induce
separation of the igniter from the outer container.

Q So the contract was stopped once due to a
stop work order, is that right?

A Correct.

Q And it was stopped once by PSI waiting for
this fix to be developed?

A That"s correct.

Q Please describe the LAT for the re-work to
Lot 003003.

A Yes, a little background, 1 had several
concerns before we tested Lot 03-003 again. That lot
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had the 3M363L disc, the thicker sealing disc. My
concern was that after looking at the SAIC testing where
we use alternate materials when we had the same
catastrophic failure that the sealing disk was likely to
cause a separation. Before we did this test, 1 talked
with Mr. Kevin Vaughn he was down visiting. Kevin told
me that we had to be very careful on this one, that
separation where the igniter housing came off that it
would be called a critical and to be very careful on the
crimping.

So before we, let me back up for a minute.
Lot 003, to bring you back to what happened, it, it was
rejected. It had a critical defect. We cleared the
critical defect through the failure analysis. We
requested permission of the Government to re-crimp It as
the cure. We were given that permission. The lot was
re-crimped, before it was re-crimped, we worked with, we
redesigned the crimper so you could not short cycle it.
So re, short cycling the crimper was an impossibility.
The operators could just push the buttons. It would
squeeze the round for the prescribed amount of time to
get a good crimp. That was part of our corrective
action. We re-crimped the lot. That was done under
heavy surveillance of the QARs, Dean Cowert and Jimmy

Baron and observed that whole process and we"re ready
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to go. And again 1 had concerns. Even 1| know we had
good crimps, the darn thing was going to come off
because of the disc. So before we tested it, before we
tested i1t, each and every one of those rounds was torque
tested In the presence of the Government personnel
watching the test. 1 did that to demonstrate that above
and beyond the DCMA surveillance that they could see
that these samples were crimped correctly.

So if we can continue on, we started the test
we initially we had a problem. The problem was that we
had a leaking round one leaking round in the testing and
we continued on with the LAT as we have in the past.
Leakers have not stopped completing the LAT and we were
functioning the flare side, during tests and we had
previous to that shot the cold side against a two-sided
round. So the cold side had already been shot. The
unit was in the holding Ffixture before that, we had
tested several units and they passed barely but they did
pass. You could see separation on the rounds. We had
one round that when the flare was being functioned, you
could see that it ignited fine, started burning and my
recollection is that it would burn approximately
seventeen or eighteen seconds and then the igniter
dropped off and it continued burning for another two

seconds. At that point and time the Government declared
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that we had a critical defect and we stopped the
testing.
Q Had separation of the flare side trigger
assembly been noticed on previous LATs for the Lots?
A Yes it had. And with the court"s

permission, 1°d like to use the books.

JUDGE PAGE: Are you referring, sir, to the
Rule 4 file?

THE WITNESS: Yes, | am, the Rule 4 file.

JUDGE PAGE: AIll right. If you would direct
our attention to a particular Tab please, sir.

THE WITNESS: 1 shall. Please find Tab 283
in your book and 1 would like you to please look for,
let me see, | might have the wrong Tab. It should be,
let"s see, just give me a second. Okay, I apologize, my
book is a little different than, 1| cross-references
here. Please turn to page 282-44.

MY COURT: All right, that"s Rule 4 file, Tab
282, page what, please sir?

THE WITNESS: Page 44.

JUDGE PAGE: Page 44.

THE WITNESS: 1 will point out that the, this
first page is the beginning of a summary, an executive
summary of the LATR for Lot 002-001. I bring the

court®s attention, please, to the following page which

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX329



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 37

Volume 2

is page 45. On the top of the report there is a
reference to the separations, that I got some of the
separations 1 would like to talk about. It says two
minors were noted, igniter assembly separated from the
can post function. |1 would now like to proceed to page
46 please. And 1 would point out that the, in them,
title block on the top, it"s very small to see. This is
the test data for the transportation and vibration
testing that was done on the lot. | bring the court"s
attention to serial number 130. You can identify the
serial numbers in the last column to the right. And you
will see that next to that sample, there®s an annotation
of figure assembly off.

JUDGE PAGE: And is this in line number 23,
sir?

THE WITNESS: Yes it is.

JUDGE PAGE: Thank you.

THE WITNESS: 1 bring your attention also to
the initials that are in the lower right hand corner.
1 believe to my knowledge, those initials are KAB and
the date is 2-05-08. It"s my understanding that those
were Kevin Bowen®s initials. | would like next to
please move to the next page which is page 47. In the
title block, you™ll see that this is the outside testing

of the rounds.
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I bring your attention to row 25, serial
number 126 and read, I1"1l read the annotation. Trigger
assembly came off. I will next point to row 28, sample
number 12. The annotation is the trigger assembly came
off. 1°d also point again in the lower right hand
corner, the initials KAB are there with a date of it"s
not clear to me, it looks like 1-8-18 or excuse me 08.
I would point out to the Court, there are a total of
three separations annotated in this LATR. The summary
in the front on page 45 discusses only two separations
from the can post function. 1 would next like to move
on to the testing of Lot 002-02. That should be in the

same Tab, 283, and if 1 did this right, it should be on-

JUDGE PAGE: Excuse me, sir, we“re in 282.
THE WITNESS: 1°m sorry. 282 and it should
be, page 282-32. So if you"ll please go to that page.
Like the previous LATR, Lot Acceptance Test Report, this
is a summary of the testing. | would like to point out
to the Court on the last row with two stars, the note
that reads, one minors was noted. Igniter assembly
separated from the can post-function when the expended
unit was tossed and hit the ground.
I would like to please move to page 34. This

is the test sheet for the transportation vibration of

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX331



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 39

Volume 2

lot 2-002. Point the attention to row 12, serial number
66, there is an annotation, trigger assembly off. Lower
right hand corner there are the initials KAB with a date
of 2-5-08. 1 would like to next move on to the next page
in the book which is a summary of the outside testing.
We would go to row 11, read to the right hand column.
The sample 47 reads, trigger assembly came off. Initials
of KAB are in the lower right hand corner with a date 1-
10-08.

I will bring the Court back to the original
page that we discussed which was page 32. And the double
asterisk note on the bottom. One minor was noted. For
the record, there are two separations noted in the LATR.
Only one is annotated as post-functional, when it hit
the ground. 1 would now like to move to, make sure |
have the right tab. Yes, we"re still on tab 282. And we
should be on page 282-6. This test report is formatted
slightly different than the other one. It"s a little bit
more, but it"s different in format but in content it"s
essentially the same. I"m bringing you to this page
because 1 would like to read to you the summary of the
high temperature function testing. It is in C --

MR. NEILL: Your Honor.

JUDGE PAGE: Mr. Hirst, just a moment.

MR. NEILL: 1I"m sorry to interrupt but just
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identified.

I understand to

a gquestion that

testimony.

BY MR. KARLSON:
Q

this exhibit on

A

> O > O > O

o]

want to --

A

to clarify the record, I don"t think there®s been any
discussion as to which lot this summary or this report

even refers to and that would be helpful iIf that was

JUDGE PAGE: Mr. Karlson, 1"1l sustain what
be an objection.
MR. NEILL: Okay.
JUDGE PAGE: 1711 ask that you ask Mr. Hirst

will clarify the purpose of this

Mr. Hirst, what lot are you referring to on
page 282-67

Yes. It is lot 003-002.

So this is the same lot?

t 1s a different lot.

No,
This is a previous lot.

This is the third lot 1 want to talk about.
Okay .

This is lot 003-002.

2. Okay. So what is on this page that you

Page 6 was the page 1 was talking about

before the objection was raised. And | was seeking to

explain or point out to the Court the documentation of
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the high temperature function. That can be found under
paragraph 4, underlying high temperature function.
Twenty signals were tested at high temperature and were
in conformance with the requirements.

The next page 1 would like to go to is page
15, 282-15. This is a summary of the testing that was
done on the condition rounds. Condition means they were
conditioned hot and cold. 1 would point the Court to row
one, serial number 99, hot. There"s an annotation next
to the serial number that says housing fell off. 1 also
would also point the Court to row 4, which was also a
hot condition round, serial number 54. There®s the same
note, housing fell off. 1 would next like to go to page
6, excuse me, page 282-1. That is the header, the title
page, of the Lot Acceptance Test Report. 1 would point
to the handwritten signature beneath the Pyrotechnic
Specialties, Incorporated font. And 1 would like to read
to the Court. It says, reviewed by, there are some
initials that are DC, and it"s dated 9-29-09. And
beneath that there is an acceptance stamp from a QAR on

that, which I believe to be Dean Cowart.

that the test right there, you changed from these area
lots to lot 003. Is that your point?

MR. NEILL: Objection. Leading.
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JUDGE PAGE: Sustained.
BY MR KARLSON:

Q So what are you trying to communicate with
the information you®ve just reviewed.

A I"m trying to communicate that there were
separations that were experienced during lot acceptance
testing. They"re documented in the LATRs, in three of
the LATRs, 2-1, 2-2 and 3-2. That"s what 1 ran you
through.

Q And they were acceptable.

A All three of those lots were accepted by the
Government.

Q Okay. So did that change?

A Yes. It changed in the testing of 03-003A,
where separations were called a critical defect.

Q Okay.

A I might also point out there is in the notes,
which we just went through, some documentation about
post-function separation. But not all of the tested
rounds were accounted for in those notes. The one | just
discussed, 3-2, there"s no mention of it.

Q So what does that mean?

A I don"t know what it means. It means to me
that the reports don"t document that, the post-function
separations. It does not say that.
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Q Okay. Were these lots accepted by the
Government?

A Yes. Those three lots were, 2-1, 2-2 and 3-2
were accepted. 3-2 was rejected initially because there
was a leaker. That was secured through 100 percent leak
checking under the surveillance of the QARs, and
accepted on deviation.

Q In previous produced lots were there any
leakers in the LAT that were accepted by the Government?

A Well the best one to point out is the one 1
Just said. It happened on the previous lot that we
tested, 3-2. There was a leaker detected in the test.

The cure, the accepted cure with the Government is you
go back, you do a 100 percent leak check on the entire
lot. The government will watch the entire process, which
they did, and the units that pass become your lot.

Q So through leak testing you can ensure
leakers are excluded from the lots?

A Through leak testing you can, yes.

Q And you were allowed to do that?

A Yes.

Q Describe the events that took place after lot
003-003A.

A The contract was shut down because the

Government declared we had a critical defect. So what
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happened after that immediately is that we scripted a
Request for Deviation to try to get it submitted or
accepted on deviation. That was denied by Mary Adams

who the PCO at that time. Most of our energy on this
contract went into fixing the problem with the sealing
disk on a SAIC contract. So we worked diligently on that
to try to get a sealing disk that would stop the leaking
and not induce these separations. So that®"s where the
effort was placed after we finished the testing on 3A.

Q How does the sealing disk cause the
separations?

A Because it is thicker in nature and has,
believe, a fiberglass substrate, it does not release the
energy from the candle quickly enough. So what it does,
it looks for the path of least resistance. It wants to
back pressure and push everything off until it can get
relief. Or in layman®s term, it induces back pressure

during function, particularly on flare.

003A?

A It was shutdown. But, again, it was not a
government shutdown. But we tested, again I"m using the
exhibit 03-003A in March of 2010. We actually went into
our first test using the new sealing disk under Interfix

4, 004A-001. That went into test in August of 2011.
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Prior to that there were First Article activities that
took place. And a series of discussions with the
Government about clearing the critical, how the units
would be tested in the future for separation. And there
are two things that 1 recall that were particularly
significant.

The first, 1°d like to use my notes for a
second so | recall it correctly. Yes, the first
noteworthy event that happened, that in December of
2010, I was starting to get feedback from the PCO that
we needed to get the contract restarted. And the reason
for that, it was indicated that there was some expiring
funding for the Air Force. In other words, on the
contract the funds would expire, 1 believe it was in
September, October timeframe of 2011. So in December
they were starting to approach us, put a little pressure
on us to get restarted. After those discussions, a
gentleman by the name of Michael Barry , whose title as
I recall it was Chief Systems Engineer, he was from
ARDAC , visited the plant. He visited with me on
December 8th, 2010. And in that meeting he outlined the
requirements that we had to meet before we could resume
work on the contract.

He told me that it was pretty clear that we

were going to have to pass a full new First Article test
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before we could resume our production. And 1
communicated to him that we would like to continue
further discussion about accepting lot 03-003A as a
condition of future work on the contract. I also told
him that it was very clear at the PSI that we had to get
a new sealing disk in place before we could resume work
on the contract.

The next important thing 1 want to share with
the Court is that in March of 2011, there was a fairly
big meeting that was held at Byron, at PSIl. At that
meeting Ryan Pierce was there. He had some of the PQMs,
Program Quality Managers. The QARs were there. And we
had, our engineering staff and myself attended the
meeting. The purpose of the meeting as stated by the
Government, that they were there to help PSI get back
into production. The agenda that we followed was to
discuss what we had to do to clear the critical defect
and to set up a new schedule and also outline what the
First Article test requirements are going to be.

Q Okay. Please detail the events that took
place prior to the re-start of the contract.

A Some of those 1"ve outline. Let me continue
on. These are my observations from being at that
meeting. During the meeting 1 became very, very

concerned that there was a hidden agenda that the
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Government had at this meeting. And that hidden agenda
was to shift the blame for the critical defect from the
sealing disk to the crimping process. In other words the
emphasis was solely crimping. Sealing disk had nothing
to do with it. There was a gentleman there, and I"11 try
to pronounce his last correctly, his name was Brian
Arnsdorf who was a senior quality engineer out of Rock
Island. He was a spokesperson for relating a new test
requirement that we had to pass in the FAT and the
subsequent LATs. It was called a Relative Movement Test
Requirement. | objected to this because this was never
a test that was done before. 1711 describe the test. 1
don®"t have a sample unit. It might be helpful.

JUDGE PAGE: Let the record reflect that Mr.
Karlson is handing Mr. Hirst an item.

MR. KARLSON: Exhibit 1, Your Honor.

JUDGE PAGE: Exhibit 1. Mr. Neill, have you
any objection?

MR. NEILL: No objection, Your Honor.

JUDGE PAGE: Thank you, sir. And if you could
for the benefit of the record, tell us again what
Exhibit 1 is, A-1.

THE WITNESS: Exhibit 1 is an inert Mark-124
round. And I will use the exhibit to explain this new

test that was outlined by the Government.
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JUDGE PAGE: All right, Mr. Hirst, just to
remind you since it"s very easy to follow what you“re
doing while we"re here in the courtroom, we need to be
equally able to follow it when we are only reading the
record. So when you point to something, when you make a
gesture, please make sure that it"s clear on the record
what you are pointing to or what your gesture means.

THE WITNESS: Yes, Your Honor. I°m holding in
my hand the inert unit. And 1"m pointing to the igniter.
The igniter is here, the outer --

JUDGE PAGE: Excuse me, sir. When you say
it"s here, use your words so that I can find it when 1
go back and read the record.

THE WITNESS: Yes, ma"am. It"s at the top of
the unit. It is the piece part that is dark gray in
color. It has a plastic device with it that is used to
trigger the round. The Relative Movement Test that was
imposed was essentially to take a black Sharpie marking
pen and to draw a vertical line from that igniter down
through the igniter onto the outer container. The outer
container, for the Court"s reference, is this long,
silver device that holds the candles in.

JUDGE PAGE: Now this appears to be a long
tube. Is that correct, sir?

THE WITNESS: Repeat the question, please?
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JUDGE PAGE: The item appears to be a long
tube. Is that correct?

THE WITNESS: That is correct. It"s a long
tube, approximately 4 or 5 inches in length.

JUDGE PAGE: Thank you.

BY MR. KARLSON

A So the Government imposed this new test.
Again, the test is not in the test spec. It"s something
brand new in PSI"s opinion. We"re going to get there and
we"re going to draw lines. We"re going to draw a line
from the igniter down to the outer container. And then
we"re going to use a torque wrench. And if the line
moved in any distance, any distance at all, it was a
failure.

Well some of the questions | asked was, how
are we going to draw that line consistently? What we"re
going to use to mark the line. How we were going to
referee. What movement was acceptable? What was not
acceptable? Those were my concerns. Continuing on with
the meeting, as 1 recall it, PSI agreed to make up some
samples while the Government was here. They were here
for more than one day so we had the time to do that.

We made samples up with a configuration that
we were going to use in production. Meaning that we had

the 3M 433 sealing disk with the 40 ounce/inch width
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disk. And put them together, crimped them, drew the
line. And some of those parts did in fact move. They
moved a very little amount. A miniscule amount would be
the way 1 would describe it.

We took those rounds and functioned them. And
when we functioned them, we were very careful. We were
going to measure the amount of separation that we saw
from the outer container and the trigger assembly. 1711
point out using the sample what was measured. It would
be the distance from the top of the outer container to
the underneath section of the igniter. When those parts
were functioned, they all functioned properly. There was
no separation. The separation distance was incredibly
small. It might have 5 or 10 thousandths, hardly any
movement at all.

We also did something else, which 1 think is
important to point. Because we failed 3-003A we retained
the T&H samples. The T&H samples, again for the Court"s
recollection, were tested in Crane, Indiana. So we had
those available. When the Government was here, 1 also
had them do this same test. We drew the line. We used
the torque wrench. And those passed. There was no
movement at all.

Q On the lot that had failed.

A Lot that failed. That"s another endorsement
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that those units were crimped correctly.

Q So you"re saying the disk is what caused the
separation.

A That"s what 1"m saying.

Q After this meeting you were going to start up
with the new material which resulted from the SAIC
contract.

A That"s correct.

Q Is that correct? Okay. When did PSI conduct
the required First Article acceptance tests?

A Yes. We conducted our First Article test on
April 8, 2011.

Q What is your recollection of the events
pertaining to the FAT?

A The FAT failed. It did pass all the test
requirements except for the leak test. And 1°d like to
describe why it failed the leak test.

Q Why did it fail the leak test?

A It failed because we were so wrought up about
this new requirement of relative movement in this line,
that we decided we were going to increase the crimp
pressure. Normally those rounds were crimped under a
pressure of 700 to 750 psi. These rounds were purposely
crimped at a higher crimp pressure, 900 psi. In the

course of doing that, there was so much pressure on it
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that we induced a leak path where we actually flexed the
primer holder. And that created a leak path. So we had
40 out of 145 samples that were tested fail leak test
because of that.

Q Okay. Was a re-test of the FAT conducted?

A Yes. We discussed the initial FAT failure
with the Government. | believe they concurred that the
problem was related to the over crimping at the higher
pressure. And we did conduct a second FAT. And that was
done in June 1 and June 2 of 2011.

0 What were the results?

A All the samples passed most of the portions
of the test, including the leak test. However, some new
problems surfaced. We had four samples that did not
function during testing. And we had multiple smoke ends
fail the delay and display time requirements in the test
specification.

Q What was the Government®s response to the
second FAT?

A Shortly thereafter | received from the PCO,
Mr. Pierce, a Cure Notice.

Q Would you summarize PSI®s response to the
Cure Notice?

A Yes. We responded to the Cure Notice and
pointed out --

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com

APPX345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 53

Volume 2

JUDGE PAGE: Okay. Excuse me, Mr. Hirst.

THE WITNESS: Yes.

JUDGE PAGE: Mr. Karlson, are those documents
in the Rule 4 file?

MR. KARLSON: I would think they have to be,
Your Honor.

JUDGE PAGE: It would be helpful to reference
that, please.

MR. KARLSON: Okay. Let me look at that
index.

THE WITNESS: 1 believe they"re in Mr.
Neill"s books.

MR. KARLSON: Tab 154 is the Cure Notice.

JUDGE PAGE: Just a moment. If you"ll give me
time to turn to that, please. Rule 4 file, tab 1547

MR. NEILL: Your Honor, just to help things
along, | believe the exhibit Mr. Karlson is referring to
is tab 152.

JUDGE PAGE: 1527?

MR. NEILL: Yes.

JUDGE PAGE: All right. Rule 4 file, tab 152.
Mr. Hirst, is this the Cure Notice that you were
referring to? This is at page 2 --

THE WITNESS: Yes.

JUDGE PAGE: -- of that document. All right.
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And, again, If your response to the Cure Notice is in
the record, 1711 ask that you please refer to it by tab
number .

THE WITNESS: This is the Cure Notice that 1
received from Mr. Pierce. Correct.

JUDGE PAGE: And your response. You were
about to testify, | believe, regarding your response. lIs
that correct, sir?

THE WITNESS: 1 was, yes.

JUDGE PAGE: AIl right. And were you
referring to a particular document?

MR. KARLSON: 156, Bob. Is that correct?

THE WITNESS: Yes. That is the correct
document.

JUDGE PAGE: All right. So Rule 4 file, tab
156 is Mr. Hirst"s response to the Government"s Cure
Notice. Is that correct?

MR. KARLSON: That"s correct, Your Honor.

JUDGE PAGE: All right. Mr. Neill, do you
have that exhibit?

MR. NEILL: Yes, ma“"am.

JUDGE PAGE: Thank you. Please proceed, Mr.
Karlson, with your question.

BY MR. KARLSON:

Q Would you please summarize PSI®"s response to
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the Cure Notice?

A Yes. A summarization of it would be that the

four units that were duds were dissected to try to
understand why they failed. We determined that the cause
of the failure was the age of the ignition disks that
were used. These ignition disks were assembled in 2008
and had been stored since that time due to the
interruptions in the contract. The cure was to get rid
of the old disk and substitute freshly made ignition
disks from the supplier. That is an item we buy. That
was the cure for the dud problem.

The next thing we did is we told the
Government that we would go through and look at the
smoke candles that we had in inventory. We had a quality
of smoke candles in inventory that we were using for
First Article. We read in the drawing that we weren"t
doing it before, an advisory note in the drawing would
be to use a brush to essentially brush the bore of the
smoke candle. The smoke candle has got a hollow section
in it where the flame path goes. And the thought was
that by brushing the bore of the candle that it would
enable it to pick up quicker and shorten the delay time
and to also improve the display performance of the smoke
candle.

Q Okay .
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A That essentially is a summary of --

Q Why did PSI state that we would resume
production immediately in order to meet the schedule?

A We did that, honestly, because there was
quite a bit of pressure from the contracting office
about the expiring funds on the Air Force. We had given
the Government several schedules that we were trying to
get caught up on. We didn*"t want to, we felt confident
enough that we had resolved the problems, that we could
go into production and essentially pass the First
Article test requirements in conjunction with passing
the LAT, which in our business is known as a FATLAT.

Q Okay. When was the Ffirst production lot

submitted for testing? This would be lot 004.

lot number to identify it as a First Article test. And
that was completed, excuse me a moment while 1 get rid
of this book. Okay. The lot was presented for test on
August 9th and the testing concluded on August 12th of
2011.

JUDGE PAGE: Mr. Hirst, again, are you
referring to a particular document that®s in the Rule 4

file?

notes, recollection of when it was tested. Which is, |
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apologize, 1 don"t know what tab it is in the book. It
was added today.

MR. KARLSON: There would be a test report in
the book. Is that correct? Or there may not be?

THE WITNESS: 1"m not referring to the test
report, I"m just summarizing.

MR. KARLSON: I understand that.

JUDGE PAGE: AIll right. Mr. Karlson, if you
don"t mind, take a quick look at the index and see if
you --

MR. KARLSON: Yes.

JUDGE PAGE: -- can find a particular
document that Mr. Hirst is referring to.

MR. NEILL: Your Honor, I"m --

JUDGE PAGE: 1 think --

MR. NEILL: -- sorry to interrupt. But this
might be a time for a quick comfort break if at all
possible.

JUDGE PAGE: Mr. Neill 1 think that"s a very
good idea.

MR. NEILL: Okay.-

(Whereupon, the above-entitled matter went
off the record at 10:36 a.m. and resumed at 10:51 a.m.)

JUDGE PAGE: Mr. Karlson, you may resume your
questioning of Mr. Hirst.
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BY MR. KARLSON:
Q Thank you. Mr. Hirst, can I ask you to turn
to section 284 and identify that document, please?
JUDGE PAGE: Rule 4 file, tab 284, sir?
MR. KARLSON: Yes, Your Honor.
THE WITNESS: It is the --
JUDGE PAGE: Just a moment, Mr. Hirst. Let me
find that document. Please proceed.
BY MR. KARLSON:
A The document is the test report for lot 004A-
001.
Q And did this test also include First Article
test requirements?
A Yes.
MR. NEILL: 1"m sorry to interrupt again,
Your Honor. But when we refer to tab 284, it appears to
contain three separate test reports. So it might be
helpful to identify, if Mr. Hirst is identifying one of
these test reports, to identify it by the page range
within the tab just for the sake of clarity. I"m sorry.
JUDGE PAGE: Thank you, Mr. Neill. A very
good suggestion. Mr. Karlson, if you would have Mr.
Hirst identify what portion of the document he was
referring to and which of the test reports he is
commenting on.
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BY MR. KARLSON:

Q Mr. Hirst, in section 284, are you referring
to pages 1 through 20, the first test report for lot
004A-0017?

A Yes.

Q Did this test also include First Article test
requirements?

A Yes.

Q What was the outcome of the test?

A The outcome of the test was that it was
tested and most of the test requirements were met. The
requirement for display time on cold, smoke function did
not pass. There were 7 of the 20 units that went above
the 25 second maximum time.

Q Okay. This is the Ffirst time we"ve talked
about display time. Could you explain that issue and
some of the history of that issue?

JUDGE PAGE: AIll right. Excuse me, Mr.
Karlson, forgive the interruption. Mr. Hirst, are you
referring to a particular page in this report? For
example page 20 contains some of the information, but I
need to know if there is a particular page that you are
referring to, which one it is.

THE WITNESS: Just give me a second, Your

Honor. 1711 find it for you.
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MR. KARLSON: Could it be page 8, Mr. Hirst?
THE WITNESS: Okay. 1 found the page. It is
page 284-11, title cold.
JUDGE PAGE: That"s Rule 4 file, tab 284,
page 11. Correct?
THE WITNESS: Correct.
JUDGE PAGE: Thank you.
BY MR. KARLSON:
A Point to the display time column. Any of
those units that were above 25 seconds exceeded the
maximum test requirement for display and there were 7.
Q So this is the first time we"ve discussed
display time here. Can you explain that issue to the
Court?
A Again, it"s a chronic problem for PSI since
the inception of the contract. Again I would point to
the poster board.
JUDGE PAGE: That"s Exhibit A-5 I think, sir.
Is that correct?
THE WITNESS: That"s correct. Starting with
Interfix 1, lot 01-002 also failed initially on long
display times. In that test there were 12 out of 20
units that were tested that exceeded the maximum display
time. And a deviation was requested by the company to

accept the lot for that condition and it was accepted.
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The next lot we come is lot 4, 1-4. In that test there
were 19 samples out of 50 during ambient testing that
exceeded the maximum smoke display time. PSI again
requested a deviation for that lot to be accepted, which
was granted. It was accepted on deviation. 1 would next
point to lot 1-6, same story. It failed initial test. 15
out of 20 samples failed due to long display times. A
deviation was accepted for that lot. The lot was
accepted by the Government. Moving down to the test of
1-8, 14 out of 20 again failed due to long display times
during testing. That lot, which is number 4, the fourth
lot, was also accepted on deviation.

BY MR. KARLSON:

Q So can you explain the significance of long
display times and what was communicated from the
Government about long display times?

A Long display time, in layman®"s terms, is how
long the smoke is emitted in a robust manner from the
round when it"s triggered, shot. It is timed with a
stopwatch. The timing is separated from delay time,
which is a separate test criterion. And when the unit
essentially picks up and starts to burn robustly and
emit a solid plume of red smoke, that"s when the start
of the display time is measured. And when the smoke

stops, the test technician, the Government reps that
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were there auditing it with click off to record that
total elapsed time. That is display time.

Q Okay. So that"s how it"s measured.

A That®"s how it"s measured. 1 have personal
knowledge based on information that I heard when I
solicited comments about long display times from Kevin
Bowen and also from a gentleman from the Air Force whose
name escapes me at the moment. 1 believe his name was
Matt Adams . He was there and he watched the testing,
all the test in Interfix 4. And my recollection is that
they told us that it"s not a bad thing. That, in effect,
iT you think about, the person being rescued has the
benefit of more smoke being emitted for a longer period
of time to be spotted by the rescue folks.

Q This device is used by pilots on the ground
signaling to be rescued. Is that right?

A It"s my understanding it"s primarily used by
downed airmen or seamen in a life raft.

Q Okay .

A They"re trying to signal to rescue aircraft
that they"re here and they need to be rescued.

Q All right. So you®"re told there®s nothing
undesirable about having a longer time?

A You know, the two words I remember that were

repeated over and over was that the smoke"s got to be
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consistent and it"s got to be robust. As long as it"s
consistent and robust, if it"s longer than 25 seconds
it"s okay.

Q And what did Matt Adams tell you about that?
He came for that reason, did he not?

A That"s essentially what he told me as did
Kevin, Mr. Bowen, excuse me.

Q Okay. So there were a number of lots with
this condition that were accepted. This condition was
exhibited in this lot 4. And then what happened after
that?

A The lot was rejected again because of the
long display times on the smokes, the cold condition
runs. The company immediately request that the lot be
accepted on deviation. That deviation was granted and
the lot was accepted by the Government.

Q Okay. When was the second lot submitted for
testing?

A It was in August. Let me give you the exact

date. It was submitted the latter part of August, August
29 and the test went into September 1.

Q And what were the LAT results?

A Similar to the previous lot. There were more
of the rounds that had problems with long display times,

19 out of 20 had long display times.
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JUDGE PAGE: Excuse me, Mr. Hirst, are you
still referring to the same report, the same --
MR. KARLSON: [I"m sorry.
JUDGE PAGE: -- pages 1 through 20? Or is
this a different report?
THE WITNESS: No, we need to go a different
MR. KARLSON: In the section 284 there's a
second report, is there not, Mr. Hirst.
THE WITNESS: Yes. Give me a moment to find
it, please. Yes. You will find it on the Rule 4, 284,
page 38.
JUDGE PAGE: Rule 4 file, tab 284, page 38.
Is that correct, sir?
THE WITNESS: Yes.
JUDGE PAGE: All right. Thank you.
BY MR. KARLSON:
Q So what were the results of this test, Mr.
Hirst?
A There were more long display times. 1 will
take you to the right page In just a moment. That"s
where those results are shown. It should be on 284-47.
The results of the display time are in the second
column. And it will say that 19 out of 20 had long
display times, exceeding 25 seconds.
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Q And what was the outcome of this lot? Was it
accepted by the Government?

A It was not accepted by the Government. We
requested a deviation. We had, there was a meeting that
I attended after the test was completed. At the meeting
were the Government representatives, Mr. Bowen, |
believe, a gentleman by the name of Nathan Ash was
there, and 1 believe Matt Adams was there from the Air
Force. And 1 was there. Andy Long was there, who"s our,
at that time our senior quality engineer. It was sort of
like a post test discussion of where we go next. My
recollection of that meeting that a favorable, it was
favorable, that the Government suggested strongly that
we put in a Request for Deviation, there was a good
likelihood it would be accepted.

Q Did we do that?

A We did and it was not accepted.

Q Was there a reason?

A I"m sorry?

Q Was there a reason?

A There was one afforded after the contract was
terminated. We never got any response on the Request for
Deviation until the contract was terminated.

JUDGE PAGE: Mr. Karlson, is the Request for
Deviation in the Rule 4 Ffile?
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MR. KARLSON:

MR. NEILL:
Your Honor, but I don"t see
if it applies.

JUDGE PAGE:

MR. NEILL:
JUDGE PAGE:
attention to?
MR. KARLSON:
Honor. No.
JUDGE PAGE:
MR. KARLSON:
JUDGE PAGE:
to make sure that if it was
the right reference to it.

MR. KARLSON:

Request for Deviation in the

Request for Deviation, 285.
I see a Request for Deviation,

the lot number on it to know

Is there a particular document

In fact --

-- that you®d like to direct our

No, that can"t be it, Your

No.
I don"t think it"s in.
All right. Thank you. 1 wanted

in the record that we had

Sure. You don"t know of a

package?

THE WITNESS: 1 know there was a Request for
Deviation that was authored and sent in. 1 know that for
a fact.

MR. KARLSON: Okay. Do you know if we have a
copy within these documents?

THE WITNESS: 1 don"t know that.

MR. NEILL: Yes, I --
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JUDGE PAGE: Mr. Neill.

MR. NEILL: I"m sorry, if it would facilitate
things, 1 believe the Request for Deviation for lot 4-02
is in the record. It"s at tab 180. And 1 apologize for
this, It has sub-tabs in it. There"s a 180-C. 1 believe
that may be the document that --

JUDGE PAGE: All right. Give us a moment,
please. Rule 4 file, tab 180, sub-tab 180-C. Is that
correct, Mr. Neill?

MR. NEILL: Yes, Your Honor.

JUDGE PAGE: Thank you, sir. Mr. Karlson, do
you have that document?

MR. KARLSON: I see A. | thought that was
what he was referring to.

JUDGE PAGE: 171l ask Mr. Hirst to look as
well.

MR. KARLSON: Here we go.

MR. NEILL: 1In my book it"s tab C.

JUDGE PAGE: Tab C. Rule 4 file, tab 180,
sub-tab C.

MR. KARLSON: I see it, yes.

JUDGE PAGE: AIll right. Thank you. Forgive
the interruption but please continue with your
questioning, Mr. Karlson.

BY MR. KARLSON:
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Q So this waiver was submitted but this is not
signed by the Government so It was not accepted. Is that
right?

A This document is the request that we put in
that is not signed by the Government. Correct.

Q Okay. Did you get an explanation for that?

A I recall that any explanation | had
concerning this lot as to why it wasn"t accepted was
part of the Termination for Default.

Q Okay. What was the Government®s response to
the LAT failure for lot 004-002.

A I just discussed my recollection of the
meeting that was held at Pyrotechnic Specialties with
the Government after the test. A favorable impression
was left with myself and the rest of my team that the
lot would and could be accepted on deviation.

Q And when that didn"t happen, what was the
Government®s response officially?

A The official response is in the Termination
for Default.

Q Did you receive a Show Cause letter?

A Yes. | did receive a Show Cause letter, yes.

Q Is the Show Cause letter in the book?

A The Show Cause letter is in the book.
Correct.
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> O » O

tab 181.

Karlson, Rule 4

referring to?

questioning.
BY MR. KARLSON:

Q

letter?

a chance to locate it. Mr. Karlson, you can resume your

Do you know the number?

1 do not.

Okay -

It"s dated September 9th, 2011.

MR. NEILL: You might want to look at Rule 4,

JUDGE PAGE: Thank you, Mr. Neill. Mr.
file, tab 181.
MR. KARLSON: Yes.

JUDGE PAGE: |Is this the document you were

MR. KARLSON: Yes, Your Honor. Thank you.

JUDGE PAGE: All right. We"ll give Mr. Hirst

Mr. Hirst, did PSI respond to this Show Cause

Yes, we did.

And is the response section 1827

JUDGE PAGE: Rule 4 file, tab --

MR. KARLSON: Rule 4 --

JUDGE PAGE: -- 182.

MR. KARLSON: -- section 182. No it"s not.

MR. NEILL: 1It"s tab 1837

202-234-4433
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MR. KARLSON: Is the response tab 183, Mr.
Hirst?

THE WITNESS: Yes, It is.
BY MR. KARLSON:

Q Okay. So what is your position in this letter
to the Government, Mr. --

A In the Show Cause letter, my recollection was
that they were, the Government was unhappy with PS1 for
two reasons. The primary reason that 1 recall was
adherence to the schedule. Secondarily it was the
quality of the product we were producing at that time.

My response in the letter, my initial response was that
1 was very surprised that the Government was being so
hardline on schedule. 1 had received a prior email from
Ryan Pierce that encouraged PSI, this email was sent on
August 25th, 2011.

Q Shall we show that section to the Court,
please?

A Yes. It"s in book 6, tab 286. This is the
email 1™m referring to. I"m primarily referring to the,
it"s an email that drills down. It"s the information on
the top that starts with, Bob, I think at this point the
goal should be for PSI to produce as many of its firing
signals as possible without compromising safety or

quality.
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revising the schedule but I want to make sure that the
revision is realistic and achievable. You have quite a
bit of ground to cover in roughly three weeks® time. 1
imagine pushing of the delivery of lot 3 out by one week
will help. But I"m concerned that completing the current
contractual quantity iIn such a condensed timeline
significantly increases the potential for error. In
other words, if lot 3 is pushed to arrive, | think we
need to T for C additional quantity. Something about
2,150 units so as not to overextend PSI personnel and to
put you at an increased risk for missing the revised
schedule again. Second paragraph. That being said, |
need you to take a good hard look at your resources,
capabilities and constraints and propose a realistic and
achievable schedule for getting expired quantities
accepted, invoiced not later than 21 September 2011.

I am agreeable for to T for C"ing the
quantity you don"t think will be accepted/invoiced by 21
September and revising the remaining schedule
accordingly. This, again, is contingent on the partial
T for C being at no cost to the Government. Please keep
in mind, 1 cannot continue to revise the schedule
indefinitely, so it is extremely important that the

proposed revision 01:54 is something that PSI*s
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comfortable signing up to. And it closes saying that, I
need this proposal soonest. Questions/concerns please
call me.

Q So you received this after the Show Cause
letter and after you had responded to the Show Cause
letter?

A No. I received it prior to the Show Cause
letter. 1 received this, this email is dated August 25,
2011.

Q So was it clear to you that the PCO was
going to be agreeable to T for C"ing, Termination for
Convenience, some portion of this contract?

A That was my clear understanding from the
email. Correct.

Q Okay. The last lot was lot 0, was the last
lot, lot 004-003?

A Yes, it was.

Q Did PSI continue to work on the contract
after answering the Show Cause letter?

A Yes, we sure did.

Q And when was this third lot submitted for
testing?

A The test date | have on my record is
September 12 through September 15, 2011. I would like to
Just take a moment to point out in the exhibit, |
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apologize I don"t know the exhibit number.

JUDGE PAGE: Exhibit A-5 I think. Is that
correct, sir?

THE WITNESS: That"s correct. Where if you
look at the tally for 4-3 it shows it being tested in
August. It was tested in September of 2011. 1°d like to
correct that --

MR. KARLSON: Okay.

THE WITNESS: -- if I can right now.

JUDGE PAGE: And let me ask, are those test
results part of the Rule 4 file?

THE WITNESS: Yes, they are, Your Honor.

JUDGE PAGE: And could you direct us to a
tab, please?

THE WITNESS: 1711 do my best. Okay. Yes, it
would be, I believe, section 284, Rule 4 file, 284-21.

JUDGE PAGE: Would that be Rule 4 file, tab
284, page 217?

THE WITNESS: Page 21, correct.

JUDGE PAGE: All right. And it goes from page
21 to page 37. Is that correct, sir?

THE WITNESS: Yes, Your Honor.

JUDGE PAGE: And could you tell us again what
lot this deals with?

THE WITNESS: This test report is for lot
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004-003.
JUDGE PAGE: Thank you, sir. Please continue

your questioning, Mr. Karlson.
BY MR. KARLSON:

Q What were the test results, Mr. Hirst?

A A summary of the test results is as
follows. There was one leaker that was detected during
the testing of the lot. There also was a problem with
long display times of the cold smoke rounds. Ten of the
20 samples exceeded 25 seconds. 1 will point you to the
page in just a second. That would be on page 284-30.
Again, it"s in the second column. And you will see that
10 of 20 exceeded the display time, maximum display time
of 25 seconds. 1 would point out that the average of the
20 was 25.88 seconds.

Q Why is that significant, Mr. Hirst?

A It"s significant in that it gives, 1 think,
a truer indication of the lot itself.

Q Okay. This is a condition that had been
accepted in the past.

A Yes, Sir.

Q Long display times.

A Yes, Sir.

Q And the leaker is a condition that you

could screen the lot for 100 percent and ensure that no
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leakers were shipped to the Government. Is that true?
A Yes, sir. That was the accepted methodology
to remove leakers from the lot 100 percent.
Q You had done that in the past successfully
for other lots.
A Correct. 3-2 is the most recent lot 1 can
point to, 1 discussed that before.
Q Okay. What happened after the LAT on 004-
003?
A September 26 1 received the registered
letter from Mr. Pierce with a Termination for Default
letter enclosed.
JUDGE PAGE: 1Is that in the record, sir?
MR. KARLSON: Do you know what? Yes, 1°m sure
it is, Your Honor.
THE WITNESS: 1°m sure it is.
MR. KARLSON: 18772
JUDGE PAGE: 187?
MR. KARLSON: I think so.
JUDGE PAGE: All right.
MR. KARLSON: Yes, Your Honor. It"s tab 4,
section 187.
JUDGE PAGE: Rule 4, tab 187. Thank you, sir.
BY MR. KARLSON:
Q Did you receive a partial Termination for
Neal R. Gross and Co., Inc.
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Convenience on some number of the units, Mr. Hirst?
A I did not.
Q Did PS1 agree with the Government®s
decision to Termination for Default?
A We did not agree.
Q Was there a rebuttal submitted?
A There was a response to the Show Cause
letter that was submitted. Correct.
Q But after the Termination for Default, did
PS1 submit anything?
A We sent them a letter, the nature of it
protesting the Termination for Default.
Q Okay. Is that in the book?
A I"m sure it is. 1 need help locating it but
1 —
Q Okay.
A -- know we were going through it with Mr.
Neill on deposition.
JUDGE PAGE: Have you found that document,
sir?
MR. KARLSON: I don"t see that document, Mr.
Hirst. Why don"t we go on.
JUDGE PAGE: Do you have a question for Mr.
Hirst?
BY MR. KARLSON:
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Q Please elaborate on the reasons why PSI
disagrees with the Government"s decision.

A Okay. The reasons why we disagree strongly
are as follows. Government®s argument is the company is
delinquent to schedule and it"s quality of the lots, the
most recent lots, 4-002 and 003, is poor. Our position
with respect to quality, that these two lots, 4-2 and 4-
3, could and should have been accepted based on
precedence.

Earlier in my testimony 1 went through, |
believe, all the lots that had failed for long display
times. | can do it again. 1-2, 12 out of 20 exceeded
maximum display time, accepted on deviation. 1-4, 19 out
of 50 to ambient, exceeded maximum display time,
accepted on deviation. 1-6, 15 out of 20 cold exceeded
maximum display time, accepted on deviation. And lastly,
1-8, 4 out of 20, long display times at cold, accepted
on deviation. There is clear precedence for accepting
these lots. 1711 point out, too, what I testified to
before. Our feedback when we were testing these units,
our feedback from the Government representatives, that
long display times was not undesirable. It"s got to be
consistent. It"s got to be robust. If it"s long,
probably not a problem. We can take it on deviation.

The record shows that they did take those on
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deviation. Furthermore, the closing meeting of 4-2 that
I attended, the Government representatives, again,
related a positive point of view that the lot could be
accepted on deviation. With respect to leaking, we don"t
deny that there was a leaker. There was a leaker in 4-3.
The failure analysis that we did on that points to a
pinhole leak In that disk. That might have been from the
supplier. 1t might have been something that occurred
during assembly. 1 don"t know. But what 1 do know 1is
that we could have cleared that lot up. We could have
100 percent screened it and given 1t to the Government
and it would have been Tine. Just like 3-2 was done.

Q Do you believe that the Government
representatives acted impartially and in good faith
during the time you were involved with this contract?

A No, I don"t.

Q Please elaborate on the reasons why you
believe that.

A 111 bring up two things. First is
concerning the QARs that were involved with oversight on
the contract. When we were testing 4-3, | clearly recall
Mr. Dean Cower after we had done this relative movement
test to ascertain that the units were crimped correctly,
and the group was getting to leave. The Government group

and the PSI group stayed a little bit longer and was
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trying to test some more units and convince everybody
that we had a problem with relative movement.

My recollection is that that was not treated
with any real credibility and we moved on. That that lot
passed the relative movement test. Nothing that was done
by Dean, and it was, it made it very difficult,
especially when we were trying to analyze test results
on Interfix 4-2 and 3. Let"s take a moment here. When
this contract was started originally, if you look at the
test spec, and 1"m sure that that"1l1 be brought up
later. For cold there were different maximum display
times that were represented in the test spec. It was not
across the board 25 seconds. That got changed through a
deviation that 1 believe we"ll be able to locate in 285.

JUDGE PAGE: Rule 4 file, tab 285, sir?

THE WITNESS: Yes, ma"am.

JUDGE PAGE: |Is there a page number you could
direct us to?

THE WITNESS: Yes. Yes, it"s page 1.

JUDGE PAGE: Page 17

THE WITNESS: 258-1.

JUDGE PAGE: 258 not 285. Is that right?

THE WITNESS: 285-1.

JUDGE PAGE: Okay. Please continue. Mr.

Karlson, it would be helpful --
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MR. KARLSON: Oh, I"m sorry.
JUDGE PAGE: -- if you"d frame the question
to Mr. Hirst.
BY MR. KARLSON:
Q I"m sorry. This document 285-1 is a
deviation from the Government or approved, submitted to
the Government and approved by the Government even
though 1 don"t see their approval on here. Is that
right?
A I don"t have the approval letter, but this

was the deviation that was put forth.

Q And it was approved. Is that right?

A To my knowledge, yes, it was approved.
Q And why is this significant?

A It"s significant because it points that

back in January 24th of 2007, they submitted this
deviation. And the need for the deviation in block 23
reads as follows. We respectfully request at no cost to
the Government deviation from maximum of 19 seconds to
a maximum of 25 seconds for the smoke burn on this
contract, W52P1J04-C-0098 and all mods. And that was
understood.

All the subsequent lots were analyzed
opposite, all of the categories of smoke testing being

capped at 25 seconds. There was some discussion, |

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX373



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 81

Volume 2

recall, we debated this. And Kevin Bowen supporting our
position, although feeling that the language was
somewhat ambiguous, that clearly all the rounds would be
tested regardless of what category and have a maximum
display time of 25 seconds. Having to go through that
and having that understood, and I believe we were told
that the LATRs would not be accepted unless we went back
to the old spec and I*m not sure if we did or not. But
it tended to misrepresent the quality of the lot. That
there were more defects that there really were.

Q What tended to do that?

A This harping on, you know, the original
spec. The original spec had changed on deviation. So,
for example, if you have one of the categories where the
maximum display time other than cold was 19 seconds.
This 1s an example purely. Temperature and vibration. If
we posted a result of 21, there was a feeling that we
should report that as a failure, when it wasn"t.

Q This is by Mr. Cower?

A Mr. Cower. My recollection that this is
something that Dean wanted to spend a lot of time on.
Primarily when we were doing the testing on the last
three lots of the contract, 4-001 through 4-003.

Q Okay .

A 1°d like to move to some other things that
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happened that I would categorize as bad faith actions by
the Government.

JUDGE PAGE: All right. Mr. Hirst, forgive
me. 1 need to make sure this is in response to a
question from Mr. Karlson.

MR. KARLSON: And my question was, please
elaborate on the reasons why PSI believes there were bad
faith actions by government personnel. 1°m sorry.

JUDGE PAGE: Sometimes when the narrative
gets long it gets very confusing. And | need to make
sure there®s a question there. Just a moment. Mr. Neill?

MR. NEILL: Yes. Was the question just bad
faith in general? Or did it relate to any particular act
or omission by the Government?

MR. KARLSON: Actions.

MR. NEILL: 1t"s unclear.

JUDGE PAGE: Mr. Karlson, if you would
rephrase please, sir.

BY MR. KARLSON

Q Were there specific bad faith actions that
you can point to that are, in your opinion, were bad
faith actions?

A Yes. There®"s another example 1°d like to
give the Court. The PCO, Ryan Pierce, 1 believe was

deceptive with me. 1 clearly recall after 1 received the
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Cure Notice and second, the Show Cause notice, 1 asked
him on the phone if the Government had already made
their mind up. Is this just basically a game we"re
playing? Are you going to T for D this regardless of
what we do? He convinced me, through his answers, that
that was not intent. He wanted us to finish the
contract.
In my opinion, based on the evidence that we
have, 1 think that the agenda was to get a small
quantity of units for the Air Force, which they got on
lot 1, 5,400 units were accepted. They got possession of
these rounds. And after that, 1 don"t like to use
acronyms but, you know, throw PSI under the bus. And 1|
would note that after the Termination for Default, 1
received a letter, 1 believe from Mr. Pierce, requesting
immediate payment for the unliquidated progress
payments.
JUDGE PAGE: Excuse me, sir. Is that document
in the record?
MR. KARLSON: Yes, I saw it.
MR. NEILL: Your Honor, it is in the record.
Its tab 189 that I think the only reason it"s left in
the record; it"s related to the appeal that was
withdrawn. So it is still in the record.

JUDGE PAGE: All right. Give me just a moment
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to catch up with you, sir.

MR. NEILL: And I"m blanking on the appeal
number .

JUDGE PAGE: All right.

MR. NEILL: The withdrawn --

JUDGE PAGE: So you“re referring us then, Mr.
Neill, to Rule 4 file, tab 189. And as | understand your
concern, this is regarding an appeal that is no longer
before the Board. Is that correct?

MR. NEILL: That"s right, Your Honor. There
was an appeal relating to the Government demand letter
for repayment of unliquidated progress payments. But PSI
had agreed to repay those and they subsequently withdrew
that appeal. And to my knowledge that®"s the only reason
that this document is in the record. It doesn"t pertain
to the Termination for Default.

MR. KARLSON: It"s not --

JUDGE PAGE: Do you happen to recall that
appeal number? Either Mr. Karlson or Mr. Neill, either
of you.

MR. KARLSON: I don"t recall what he just
said, Your Honor, as being accurate.

MR. NEILL: 1 can find the appeal number,
Your Honor.

JUDGE PAGE: All right.

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com

APPX377




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 85

Volume 2

MR. NEILL: 1 don"t have --

JUDGE PAGE: |If it"s more productive you may
do that over the break. Or would it be more useful to do
it now, Mr. Neill?

MR. NEILL: 1 can that during a break, Your
Honor .

JUDGE PAGE: All right. Very good then. 1°d
like the record to reflect the status of any appeal that
was made under Rule 4 fTile, tab 189.

MR. NEILL: 1I"m sorry, Your Honor. 1 do have
that appeal number now.

JUDGE PAGE: You do. All right.

MR. NEILL: 1It"s 58234.

JUDGE PAGE: 58234. And it is your belief
that it"s been withdrawn?

MR. NEILL: Absolutely, Your Honor.

JUDGE PAGE: All right.

MR. NEILL: It was withdrawn and dismissed.

JUDGE PAGE: And 1 apologize because 1 don"t
have access to my database that would tell me the status
of all of those appeals. Mr. Karlson do you have any
recollection of the --

MR. KARLSON: No. But Mr. Hirst is testifying
to this matter in the context of an example of bad
faith. IT it was withdrawn later, 1 don"t think that
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would change that. But 1 don"t actually recall that.

JUDGE PAGE: AIll right. That"s fine. And we
can check on the status. And, Mr. Neill, later on if you
can give us any additional information that"ll be
helpful. 111 let you return, Mr. Karlson, then to your
questioning of Mr. Hirst. And, again, you"re referring
to Rule 4 file, tab 189. Sorry for digression.

MR. KARLSON: Sure.

JUDGE PAGE: But we need to very carefully
track the status of these documents. And if it refers to
a different appeal, we need to know what that is. Thank
you.

BY MR. KARLSON:

Q So, Mr. Hirst, section 189 that we were
Just discussing, can you tell me what it is?

A I apologize, but I don"t seem to have that
book.

Q It"s going to be up there 1 think.

A 1"ve already looked. 1t"s not there.

Q Really?

A Unless it"s mislabeled.

JUDGE PAGE: Mr. Karlson, you may approach
and share your copy with Mr. Hirst. And once you"ve
located it, Mr. Hirst, 1711 ask that you please identify
the document for the record.

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com

APPX379




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 87

Volume 2

THE WITNESS: Yes, Your Honor. This is the
letter that 1 received concerning the repayment of the
unliquidated progress payments on the contract.

JUDGE PAGE: And it"s dated 29 September
2011. 1Is that correct?

THE WITNESS: That is correct, Your Honor.

JUDGE PAGE: All right. Thank you, sir.

BY MR. KARLSON:

Q So when was the Termination for Default,
Mr. Hirst?

A The Termination for Default, September 26,
2011.

Q And then you got that letter when?

A I"m sorry. 1 just closed the book.

Q Section 189, when did you receive that
letter?

A The letter is dated September 29, 2011.

Q So that"s four days later.

A Correct. Why that, if 1 can expand upon
that In tying it together with my opinion of bad faith.
In my opinion, the decision to Terminate for Default had
been made before we even started producing product on
interfix 4. For lack of a better term, 1 think it was
scripted. 1 was very surprised that we would be asked to
repay the unliquidated progress payments before going
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through the appeal process, like we are right now. Very
surprised.

Q Okay. Do you believe that the Government
considered the Mark-124 technical data package a
producible package?

A No.

MR. NEILL: Objection. Foundation. I"m sorry.
JUDGE PAGE: Sustained. Please, Mr. Karlson
MR. KARLSON: I™"m trying to think of a way.
JUDGE PAGE: -- inquire of your witness some
preliminary questions for context and background.
BY MR. KARLSON:

Q Mr. Hirst, you had experience with this
tech data package and had made improvements to this tech
data package through the course of this contract. Is
that true?

A Yes.

Q Was the tech data package as first
delivered to the company producible?

A In my opinion, no.

Q Were changes made to it to make it
producible?

A To put it clearly, it was so flawed in my
view, you would try to correct one thing and you would
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induce another problem. The best example I can give you,
you substitute a thicker sealing disk on Interfix 2 and
3, and it does help stop the leaking. But now we have a
separation problem.

Q But didn"t another disk come in later that
then solved that problem?

A Sure. It fixed it or improved it. But
again, we"re back to long display times on smoke.

Q Okay. Is that a condition you ever tried to
Ffix? Long display times?

A We attempted to. We were working on the
last three lots, 1 think I described before what we did.
We bore brushed the candles to try to get them to light
up a little quicker, burn quicker.

Q Were there other government, this was a
multiservice contract. Is that correct?

A To my knowledge --

Q Air Force, Navy, Army?

A To my knowledge the customers were the
Navy, the Army and the Air Force --

Q Were there --

A -- and the Marines, excuse me. 1 think the
Marines also were a customer.

Q Were some of those other stakeholders

agreeable to the, or not agreeable to the Termination
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for Default?
JUDGE PAGE: Mr. Karlson, I"m going to ask
you to restate that question. 1"m afraid I got lost in
it.
BY MR. KARLSON:
Q Sure. Were there agencies procuring these
devices on this contract through Rock Island that did
not want to terminate the contract for default?
A Correct. They were not.
Q Do you have, is there a document we can go
to, to look at that?
A Yes. | would like to please go to tab 288.
JUDGE PAGE: Rule 4 file, tab 288. Correct?
THE WITNESS: Yes, Your Honor.
JUDGE PAGE: Thank you.
BY MR. KARLSON:
Q So can you tell us about this document, Mr.
Hirst?
A I think 1°d prefer to read the document to
you.
MR. NEILL: Objection. Lack of foundation.
JUDGE PAGE: Mr. Karlson, please ask some
preliminary questions for context and background.
MR. KARLSON: I think 11l have to wait until
of the other witnesses talk and bring it in that way,
Neal R. Gross and Co., Inc.
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Your Honor.

JUDGE PAGE: All right. So you®"re not going
to question Mr. Hirst regarding this document?

MR. KARLSON: 1 don®"t know that I can --

JUDGE PAGE: That"s fine, sir. It"s your
choice.

MR. KARLSON: Right. Thank you, Your Honor.

JUDGE PAGE: Let me ask a question at this
point. It"s almost 10 until 12. 1 don"t know how much

longer your questioning of Mr. Hirst will go.
MR. KARLSON: Two questions.

JUDGE PAGE: Two questions. Very well then.

Please continue.
BY MR. KARLSON:

Q Do you believe that the Government had
already decided to terminate the contract prior to any
testing?

A [

MR. NEILL: Asked and answered 1 think.
JUDGE PAGE: Yes.
BY MR. KARLSON:
Q Okay. Good. One question then. How has the
Termination for Default affected PSI from the time it
was issued to present?

A This is how it affected the company. It
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basically shut out the ability to win any big contract
from the Government. AlIl the big contracts government
are evaluated under a best value criteria. A component
of that best value evaluation is past performance. We
had zero chance to get a good rating on past performance
with a Termination for Default on our record. We carried
a Termination for Default on our record from an
incorrect Termination for Default on the M49 that you
brought up yesterday. That was later Terminated for
Convenience. You string those two events together, we
had zero chance of winning a large client contract from
the Government. Five years, Tive years because of that.

Q This contract from 2004 was the last
government contract the company was awarded from Rock
Island. Is that correct?

A Yes.

MR. KARLSON: No more questions, Your Honor.
JUDGE PAGE: All right. Now, again, iIt"s

getting close to noon and Mr. Neill and Captain Davidson
I will certainly give you the opportunity to cross
examine Mr. Hirst. Before we do that let me, if you
don"t mind, 1 mentioned on break that there were some
very common acronyms that have been used, very familiar
to all of us in dealing in government procurement. But

I just want to go through them and make sure that they

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX385



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 93

Volume 2

believe.

an LAT.

you would, T&H?

Testing, sir?

are accurately represented in the record. Mr. Hirst if

THE WITNESS:

JUDGE PAGE:

THE WITNESS:

JUDGE PAGE:

THE WITNESS:

JUDGE PAGE:

THE WITNESS:

JUDGE PAGE:

THE WITNESS:

JUDGE PAGE:

THE WITNESS:

JUDGE PAGE:

explained that it was First Article Testing. But was
there at some point that you referred to an FAAT/LAT?
THE WITNESS:

my part. FAAT is the correct acronym for it.

JUDGE PAGE:

THE WITNESS:

JUDGE PAGE:

MR. KARLSON:

Temperature and humidity.
ECP?

Engineering Change Proposal, 1

TDP?

Technical Data Package.

LAT?

Lot Acceptance Test.
T&V

Transportation and Vibration.
S/N.

Serial Number.

Now you mentioned an FAT and

Yes. That"s sloppy language on

Is that First Article Acceptance

That"s correct, Your Honor.

All right. Thank you.

But it could be combined with

202-234-4433
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THE WITNESS: Correct.

MR. KARLSON: And that®"s what I think she"s
asking?

JUDGE PAGE: Mm-hmm. All right. ARDEC?

THE WITNESS: ARDEC. May need some help from
the Government for what that stands for. It"s the --

MR. KARLSON: Picatinny Arsenal.

JUDGE PAGE: It"s an acronym for something.
Mr. Neill, Captain Davidson, perhaps you can help us
with that later.

MR. KARLSON: Army Research Engineering --

JUDGE PAGE: We"lIl find it out. But 1711 ask
that you get back to me later --

MR. KARLSON: All right.

JUDGE PAGE: -- about that. You used the term
leaker?

THE WITNESS: Yes.

JUDGE PAGE: Mr. Hirst, what is a leaker?

THE WITNESS: A leaker is a unit that when
it"s submerged in testing reveals that water has
infiltrated into the unit.

JUDGE PAGE: All right. Crimping?

THE WITNESS: Crimping is a term that
describes how this component, the igniter, is adhered to
the round. In this particular case, you can see that the
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crimps are identified by these indentations.

JUDGE PAGE: All right. Now you"re referring
to a particular exhibit here. Tell us what that is
please, sir.

THE WITNESS: 1 apologize. This is the inert
Mark-124 round that is identified as Exhibit A-1.

JUDGE PAGE: And you®re pointing down on that
tube. About how many inches?

THE WITNESS: The crimps from the top of the
unit down to where the middle of the crimp is, it"s
about, 1t"s 750 thousandths, three-quarter of an inch.

JUDGE PAGE: Okay. All right. Thank you. 1
have no further questions. Mr. Karlson have you
concluded --

MR. KARLSON: Yes I have, Your Honor.

JUDGE PAGE: -- your examination of Mr.
Hirst?

MR. KARLSON: Yes, Your Honor.

JUDGE PAGE: We will go off the record.

(Whereupon, the above-entitled matter went
off the record at 11:52 a.m. and resumed at 1:26 p.m.)

JUDGE PAGE: Mr. Neill, before we adjourned
we were covering the explanation for several acronyms
that were used in Mr. Hirst"s testimony. 1 believe one
of the ones | asked about was ARDEC. Sir, do you have an
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explanation for that acronym?

MR. NEILL: Yes, Your Honor. That stands for
the US Army Armament Research Development and
Engineering Center.

JUDGE PAGE: Thank you, sir. All right. Now
to confirm again, just once more for the record, Mr.
Karlson, you®re finished with your examination of Mr.

Hirst. Is that correct?

MR. KARLSON: Yes, Your Honor.

JUDGE PAGE: All right. Thank you. Mr. Neill
and/or Captain Davidson, well, excuse me, Mr. Neill or
Captain Davidson since we don"t permit double teaming,
you may begin your questioning of Mr. Hirst. And Mr.

Hirst, 1 remind you that you remain under oath.
CROSS-EXAMINATION
BY MR. NEILL:

Q Okay. Mr. Hirst, you"re not an engineer are
you?

A No, sir.

Q Okay. And you have a Masters of Business
Administration degree. Is that right?

A That"s correct.

Q Okay. And you began work at PSI1 in January
of 2008. Is that right?

A That"s correct.
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Q Okay. So you have no personal knowledge of
lot acceptance testing that happened prior to that date,
do you?

A My personal knowledge in this regard, |
reviewed the contract file. That"s my knowledge, what"s
in the contract file.

Q But you didn"t personally observe it,
testing or anything prior to January of 2008, did you?

A I did not.

Q Okay. And before you joined, before you
started at PSI you were working elsewhere. Is that
right?

A That"s correct.

Q Okay. Now you began as the point of contact
for the contract at issue in this appeal in April or May
2008. Is that right?

A Yes. When I became the General Manager,
which was in that timeframe.

Q Okay. And who performed that role prior to
your taking on that role?

A A gentleman by the name of Michael Trotter

Q Okay. And your testimony covered a lot of
lot acceptance test reports and other test data. Would

you please describe your role in conducting the lot
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acceptance tests?
A My role?
Q Mm-hmm.
A Ultimately my role was to oversee the

manufacture of the lots and to oversee the lot
acceptance testing.

Q Okay. So you had, your role was an
oversight role. You would review reports. Is that right?

A That"s true. 1 also witnessed the LAT
testing for 4-1 and 4-2 and 3-3A. 1 personally watched
those tests.

Q Okay. But you didn"t actually conduct the
tests yourself, did you?

A I did not.

Q Okay. But you"re familiar with the test
from observing it and --

A Yes.

Q -- providing oversight, sir? Okay. Now on
direct examination you mentioned that lot 3-2, lot
acceptance testing for lot 3-2 discovered a leaker in
that lot. And that caused the lot to, not to meet the
acceptance criteria in the contract. Is that right?

A That"s right.

Q Okay. And following that the Government

eventually agreed to permit PSI to conduct 100 percent
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screening of that lot, or re-screening of that lot for
leakers. And that following the re-screening that lot
was accepted. Is that right?

A Correct.

Q Okay. Now isn"t it true that with respect
to the re-screening operation for leakers, the re-
screening operation for leakers for lot 2 was the only
time in PSI™s performance of this contract that such a
re-screening operation for leakers was agreed to by the
Government?

A I believe that is incorrect. There was
circumstances that happened when the original 11 lots
were being formed, where leakers were being detected and
removed from the lots before they were accepted for the
LAT, or submitted for the LATs.

Q But my question, if after a lot failed the
lot acceptance testing --

A Right.

Q -— there was only one instance in PSI"s
performance of the contract where the Government agreed
to permit PSI to go back and re-screen the entire lot
for leakers. And that was lot 3-2. Isn"t that right?

A That"s true. But in the formation of the
other 11 lots, the first 11 lots, there was attempts to

manufacture the lots where there was leakers detected.
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And the lots had to be 100 percent, 200 percent,
sometimes 300 percent screened before we could get the
parts into the LATs.

Q Okay. And that all happened before your
arrival at PSI.

A Correct.

Q Is that right?

A Correct.

Q Okay. So you have no firsthand knowledge of
those events.

A My Firsthand knowledge comes from members
of my engineering team that relayed that information to
me .

Q Okay. So the members of your engineering
team would have firsthand knowledge.

A Correct.

Q But you do not. Is that right?

A Correct.

Q Okay. All right. Now you did talk about the
lot acceptance test results for lot Interfix 1. And
isn"t it true there were no leakers reported from lot 1-
2 through lot 1-97

A That"s consistent with the lot acceptance
test reports. Correct.

Q Okay. Now 1"d like to draw your attention
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to Rule 4, 1711 make sure that 1 have the right tab.
Rule 4, tab 209. All right. The document at 209 is a
letter on PSI letterhead, or a memo on PS1 letterhead,
dated December 3rd, 2009, to Dean Cower from Barry
Lindsey . And the subject is, response to DCMA CAR9295-
0098 . Are you familiar with this?

A It"s likely that this is a document I would
have reviewed before it was submitted, even though I
didn"t write it.

Q Okay. This pertains to the performance of
this contract during the period where you were managing
the contract on PSI®s behalf. Is that right?

A Yes.

Q Okay. And 1 just want to draw your
attention to the, this letter has to do with lot
acceptance tests for lot 3-3. 1 want to draw your
attention to the very first paragraph in italics. And it
discusses an igniter separating from the outer and inner
casing, causing the inner spacer to blow and send the
outer casing approximately 140 to 150 feet away. Now 1is
that the critical defect or the critical failure that
you testified about earlier in lot 3-3?

A It is.

Q Following that, the last sentence in that

paragraph mentions other issues. It says the igniter
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came off during function on the following rounds also:
44, 38, 22 and 18. Do you have any recollection of other
igniter separations in lot 3-3 other than the
catastrophic one?

A I don"t.

Q Okay. All right. Now did, and I think
you"ve admitted it, PSI initially investigated the lot
acceptance test failure for lot 3-3 and determined that
the root cause was related to the crimp, PSI"s crimping
process. Is that right?

A At that time we thought so, yes.

Q Okay. All right. Now you mentioned the SAIC
contract. And isn"t it true that the work that PSI did
on that was to qualify alternative sealing processes?

A I would not say that.

Q Okay.

A 1"d rather say that it was to qualify
alternative sealing disks.

Q Alternative sealing disks? Okay. And why
did PSI stop using the 433L sealing disk material?

A It was discontinued after lot 01-11 because
of all the leakers that were occurring. That"s evidenced
in the comments on the right hand side under those two
lots. That there was three leakers in lot 10 and 9 and

lot 11.
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Q So did PSI have a problem with the source
of supply of this disk at that point in time?

A We had a problem with the disk.

Q With the disk itself?

A The disk itself.

Q But PSI had used that disk successfully in
lots 1-2 through 1-8, 1-9. Isn"t that right?

A I disagree. We had to through sweat equity
get the lots to pass through repeated in-process leak
checking, 100 percent, 200 percent, 300 percent
sometimes. Just to get a lot that we could present an
LAT sample and have a fighter®s chance of having it
pass.

Q Okay. And that was during the period prior
to your coming to PSI. Is that right?

A Correct.

Q Okay. So did PSI determine that there was
some problem with the manufacture of the 433L sealing
disk material?

A What 1 recall, there was some discussion
about the 3M material changing the source of
manufacture. I don"t know if it was internal to the
United States. | seem to remember that somebody thought

that they*d move their plant to Mexico. And even though

they were producing disks that adhered to their

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX396



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 104

Volume 2

specification, that that adhesion was not good enough to
seal these rounds. That®"s what I recall.

Q Okay. Now did --

A And incidentally, all that information was
rhetorical. It just was picked up from discussions. |
listened to other people talk about it.

Q Okay. Now are you aware that PSI requested
to use the 3M 363L sealing disk material?

A Yes.

Q Okay. And if you turn to tab 210, please.
And are you familiar with that?

A I believe 1 looked at this, at least the
deviation, prior to coming here today. I don"t recall
the attachments, the test report, but I recall looking
at the deviation.

Q Okay. And it says, | recognize the date at
the top of this is 5 November 2007. The first page of
the tab is a DD form 1694, request for deviation or
waiver. And it"s signhed, appears to have Michael
Trotter®s signature on the bottom. So this would have
been done prior to your arrival. Is that right?

A That"s correct.

Q Okay. But you"re aware that PSI did submit
a request to use the 363L sealing disk material, didn"t

it?
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working closely with the Government®s engineering group.

Q Okay. And from your review of the records
and from talking to other people, | mean, you"re
satisfied that PSl conducted some tests of that 363L --

A Yes.

Q -- sealing disk material before submitting
that request?

A Yes.

Q Okay. And the 363L material passed those
tests, didn"t it?

A I don"t know that it did, personally. But
from reading the report it appears that it did.

Q Okay. If you turn to page 2 of tab 210,
it"s a letter on PSI letterhead dated November 9th,
2007, addressed to Julie Kophlin . And --

A Excuse me, Mr. Neill. 1°m lost. Where do I

Q Oh, I"m sorry. 210, page 2.

A Okay. I got it.

Q And are you familiar with Julie Kophlin?

A Yes.

Q And who®s Julie Kophlin?

A She was the, I"m not sure of her exact
title and I apologize, but she was the, 1 believe, the
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contract specialist for this contract.

Q Okay. All right. And are you familiar at
all with Mike Trotter"s signature?

A Yes.

Q Okay. Does that appear to be his signature
on the document?

A It appears to be.

Q Okay. And the letter reports that the
engineering testing was performed to assure capability
of new material to be used on all future manufacture of
reference 1 and 3, which is a reference to the contract
and Mary Adam®"s letter dated 6 November 2007. And
forwards test results to Rock Island. Is that correct?

A That"s correct. But as | read this letter,
I say that there"s a troublesome note in here that
doesn"t appear to be accurate.

Q Oh. And what"s that?

A Under the note, where they®re talking about
the one misfire, they"re talking about utilizing the 427
aluminum foil tape material.

Q Mm-hmm .

A I have no knowledge of that material.

Q Okay. So the letter reports that candidates
tested were the 363L high temperature aluminum
foil/glass cloth tape.
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A Okay -

Q And then below that 427 aluminum foil tape.
And it reports test results, 1 guess, for each of those
materials.

A I understand now.

Q Is that correct?

A Yes.

Q Yes. Okay. So 1"m not going to -- All
right. So this testing was performed for the 363L
material that was used in lot Interfixes 2 and 3 for the
contract. Is that right?

A That®s right.

Q Okay. And then for lot Interfix 4, PSI used
the 3M 433 foil tape material. Is that right?

A That"s correct. And it also had a custom
backing to improve the adhesion.

Q Okay. And isn"t the 433 tape essentially the
same as the 433L tape?

A To my knowledge it is.

Q Okay. And can you explain the slight
difference?

A Some slight difference. The difference is in
the adhesion. There was a custom backing put onto the
tape to make it stick better. To use the standard 3M
433L, L designates liner. That liner will not give you
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the adhesion that you®"re looking for to stop the unit
from leaking. That was the deliverable on the SAIC
contract. That is the disk that we determined from
testing we wanted to use.

Q Okay. Isn"t the adhesion strength for the 433
tape and the 433L tape very similar?

A No.

Q Isn"t it 40 ounces per inch versus 38 ounces
per inch?

A No.

Q Okay. All right. When PSI switched back to,
or switched to the 3M 433 aluminum foil tape, did PSI
request approval to use that?

A Could you please restate the question, Mr.
Neill?

Q Yes. PSI didn"t need government approval to
use the 433 aluminum foil tape, did it?

A 1 believe we did need approval.

Q Okay .

A I asked, 1 specifically asked the team that
came down in that March 2011 meeting that 1 said in my
previous testimony. At that meeting that was discussed.

And 1 asked, do we have permission to move forward with
this new sealing disk. Only at that moment in time did
1 feel like we had approval to use it.
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Q Okay. But you don"t recall a specific request
for deviation to use that material?

A No.

Q Okay. Because it wasn"t a deviation, was it?

A I asked the Government what 1 needed to do to
be able to use it. They told me it was within the
boundaries of the TDPo I to go ahead and use it.

Q Okay. All right. You talked in your testimony
about torque testing rounds or signals in the presence
of government witnesses. And | wanted to ask you about
that. | think that was in the discussion of lot 3-3A. Is
that right?

A That"s right.

Q Okay. And at that point in time, can you
please describe the, 1 think you already did describe
the torque test that PSI used. Was PSI employing a
reference line at that point in time when it conducted
the torque test on 3-3A?

A No, we were not.

Q Okay. Now you talked about lot 2-1 and lot 2-
2, the lot acceptance test results for those two lots.
Those were both conducted prior to your taking over
management of the contract for PSI. Isn"t that right?

A Correct.

Q Okay. Okay. All right. And you talked about
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igniter separations and that"s one of the issues in the
appeal. 1°d like you to, are you familiar with the
drawings and specifications that are incorporated in the
contract?

A Yes.

Q Okay. If you®d please turn to tab 22. Are you
there?

A Yes.

Q Okay. Do you recognize this?

A I recognize it.

Q Okay. And what is it?

A I believe what it"s called is the test
specification for the Mark-124.

Q Okay. All right. And if you turn to page 4 of
tab 22, 1°d like to draw your attention to paragraph
3.5.1.1, function. Now are you familiar with that
particular paragraph of the specification?

A Yes.

Q Okay. And was PSI when it conducted its First
Article tests and lot acceptance tests was testing to
meet the criteria to find essentially in that paragraph,
wasn"t it?

A No.

Q No? And why not?

A The test reference table, table 1, under
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smoke does not reflect the approved deviation to have
the maximum times for display at 25 seconds.

Q Okay. So in looking in 3.5.1.1, subparagraph
D, display times, there is a table captioned, test
reference of table 1. It has some headings across the
top. Flare and then in parens, sec, which stands for
seconds if I"m correct. Is that right?

A Yes.

Q And then column it says smoke sec, and it has
columns of minimum and maximum times in seconds. And so
if I understood you to say, the maximum smoke time
column is incorrect in this specification, at least
during the times in question, because a Request for
Deviation had been approved extending that time to 25
seconds. Is that right?

A The test spec was extended when we requested
a deviation to extend it to 25 seconds.

Q Okay. So like --

A Some of the lots prior to that, I believe
this was the criteria that was used after the deviation
was approved, the new requirement of 25 across the board
was used. That®"s my knowledge.

Q Okay. And so if you read across the first
line in that table it says, 5 foot drop and then it has

a paragraph number in parentheses, 4.5.2.1. To what does
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that refer?

A I1"m not really sure. It"s probably cross
referencing to another section of the test report.

Q Okay. And if you follow that across the line,
when you get to the end of the line there®s the number
19. Due to the approved Request for Deviation that
number should be 25. Is that right?

A That is right.

Q Okay. And the same thing for all the numbers
in that far right column. Those should all read 25. Is
that right?

A That®s right.

Q And that®"s what PSI and the Government were
using at the time lot 3A was tested and at the time lots
4A-1, 4-2 and 4-3 were tested. Isn"t that right?

A That"s not right.

Q That®"s not right?

A No. As | explained before, the QAR muddied
the water and wanted to have us write our reports
opposite these requirements. So our test reports are
misleading because we were directed that we had to
indicate the actual times, the smoke display times and
not compare them to 25 seconds unilaterally. But to
compare to these previously stated thresholds in the

original spec, prior to the deviation being approved.
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Q And is there a particular lot acceptance test

report that you can refer me to that demonstrates that?

A Certainly, if you"re willing to help me find
it.

Q Sure, right. 111 look. 1 think it"s tab --

A Let"s look at 4-2, the LATR for that, please.

Q Okay. Let"s look at, turn to tab 284, please.

Page 38. Is that the report that you“re referring to?

A Just give me a moment, please. Yes. This is
the report that 1 asked you to help me find.

Q Okay .

A Yes. 1°d point your attention, please, to
page 43, paragraph 4.

Q Okay. So there"s an error in paragraph 4. Is
that correct?

A No. No, there®s not an error. It accurately
represents that the display times for high temperature
function were 21.36, 19.05 and 18.31. And the wording
indicates that those did not meet the requirements. The
requirements we were told we had to use incorrectly,
were the original test table that I told you was not in
place at this moment in time. This is post the RFD being
approved. I went to Mr. Bowen for some help on this
issue. Asked him to help us explain to Mr. Cower that we

were using the 25 second display time across the board.
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And he did help in that regard. He helped us, he helped
clarify it.

Q Okay.

A In my opinion that should read that they all
passed test. Because they did. They were all below 25
seconds. Go back to the old table, which I"ve
unfortunately closed my book on.

Q Okay .

A And if you read that, it"ll call out a time,
I think, of 19 seconds.

Q Okay. And did you raise that with the
contracting officer?

A I don"t recall if 1 did or not. | raised it
with Kevin Bowen.

Q Okay. And that resolved the issue?

A I don*"t know. I don"t remember. 1 think it
helped us move on.

Q Okay. And I don"t think there was any
dispute, was there? That the time was 25 seconds?

A No. He helped, like 1 said, he helped me
clarify it for the benefit of Mr. Cower.

Q Okay. Now I wanted to ask you about, turning
back to tab 22.

A Okay .

Q Okay. Looking at page 4 in tab tab 22,
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paragraph 3.5.1.1, subparagraph E, safety function. And
then in parentheses it say C8. Do you know what the C
designates in that paragraph?

A I don"t know definitively. | believe it

indicates it is a critical.

the paragraph, 3.5.1.1(e), safety function, which reads,
during function igniter shall not separate from the
outer container. That was at issue in lot 3-3?

A Yes.

Q Yes. So when PSI had the so-called
catastrophic failure, that was an example of this, of
not meeting this criterion. Is that right?

A It"s one example.

o]

One example.

A It"s the extreme example.

Q Okay. And the discussion about lot 3-3A in
which the igniter assembly fell off while the flare was
still burning, it"s the interpretation of this paragraph
that"s at issue in whether or not that was a critical
defect. Is that right?

A Restate the question, please.

Q Well whether or not the event that PSI
observed in testing of lot 3-3A, the reworked lot in

which the igniter assembly, 1 believe you testified that
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it fell off the flare before the, while the flare was,
and was still burning, before it had completely burned
out.

A Mm-hmm.

Q Whether or not that was a critical defect.
That it"s this paragraph that"s at issue and the
interpretation of this paragraph that"s at issue in
determining whether or not that was a critical defect.
Would you agree with that?

A Yes.

Q Okay. And would you please explain PSI*"s
interpretation of this paragraph 3.5.1.1(e)?

A PSI"s interpretation is what it says. The key
word 1 think is function. We interpret function to mean,
in the case of the smoke candle, and 1 believe it would
be flare too, that the display has been completed.

Q Okay. And function is mentioned in 3.5.1.1
paragraph B, is it no?

A Yes.

Q Okay. And that paragraph says ignite and
produce a display from both ends. Is that correct?

A Yes, it does.

Q Okay. Okay. Now I"m sorry to jump around. But
going back to the rescreening process for leakers that
was employed after lot 3-2 did not pass the lot
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for leakers?
A

Q
A

Q
A

acceptance test initially. Do you have any knowledge of

the effort that was involved in the rescreening process

Yes.
Okay.

1 do.

Can you describe it?

Yes. The entire lot was screened. Meaning
there®s a dunk tank.
that"s what it is, a dunk tank. You submerge the unit
in, 1 believe, our fixture can hold four rounds at a

time. And they"re submerged for a certain period of

time. And the indication as to whether or not the round
is leaking or not is a continuous stream of bubbles.

Q Okay .

A So --

Q Does there have to be a vacuum --

A Yes.

Q -— maintained in that chamber.

A That"s right. Yes.

Q Okay .

A So every one of those rounds would have gone
through that test. Every one of those rounds, 1 believe,

I don"t know if Mr. Cower or Mr. Barryman relaxed it.

IT they did it wasn"t very much. | think they watched

It"s a poor description of it but

202-234-4433
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everything we did. Because it took so long. We had to be
careful with their schedule that they could do only a
certain portion of their day to watch us do this.

Q Okay. And a lot consisted of several thousand
signals. Is that right?

A It does. 1 don"t recall exactly how many were
in this one. 1 could find it for you if it"s important.

Q Okay. And so those would have had to go into

the test equipment -—-

A Right.
Q Mr. -- four at a time.
A I think it was four at a time. | may be wrong

on that. But it was --

Q Okay .

A -- it was, there was multiple rounds you
could put in at a time.

Q All right. And so to rescreen an entire lot
of, say 10,000 units would take quite a bit of time,

wouldn™t it?

A It would take a good deal of time, yes.
Q Okay .

A There was a --

Q Yes.

A -- on that item, when we were discussing

rescreening this, there was an alternative test plan
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that was offered where we could, | believe, do it on a
sample basis. But the criteria for accepting or failing
was much more severe. So we opted to do the 100 percent
leak check. I*m a little sketchy on what it was, but 1
know there was an alternative proposal that was given to
us on how to do it.

Q Okay. Now PSI1"s manufacturing process for the
Mark-124 included in processing leak checks, did it not?

A Yes, it did.

Q Okay. So by the time a unit would get to the
point of lot acceptance testing, it had already been
tested for leaks hadn"t it?

A Right.

Q Okay. And yet there were still leaks that
were discovered --

A Yes.

Q -- or leakers discovered in lot acceptance
testing.

A That"s not uncommon. We saw that in LAT
tests, where would have in the LAT parts. Rounds would
pass the initial leak test and later leak for no
apparent reason.

Q Okay. 1 wanted to ask you if you"d turn to
page 5 of tab 22.

A Yes.
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Q Okay. And look at paragraph 3.5.2.7, sealing.
And in parentheses it says M105.
A Okay -
Q And it reads, the signal shall withstand a

vacuum of 6.0 plus or minus 1.0 inches of mercury below
atmospheric for a minimum period of 60 seconds without

signs of leakage when tested in accordance with 4.5.2.7.

And so does that, what"s your understanding of that
paragraph?

A Just what it says.

Q So when we"re talking about leakers, we"re
talking about signals that do not meet the standard in
that paragraph. Is that right?

A Right. These would be units that exhibited
escape of air bubbles in the water.

Q Okay.

A Which 1 might mention was refereed quite
often. Sometimes we had a lot of bubbles and there was
no question. Sometimes there were quantities of less
bubbles and that was, you know, a point of contention
between the Government and PSI.

Q Okay .

A What is a leaker?

Q All right. If you"ll turn to page 8, pages 8

and 9. Are you familiar with those?
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A I1"m familiar with them. Yes.

Q Okay. And does that, what are they?

A This is a matrix that shows you the different
testing that"s done during LAT. And it tells you under
the First Article requirements what the sample size is.

The accept/fail criteria. On the right hand column
you"re given the requirements for the LATs under Plan 2.
And the same thing. How many signals to test. How many
failures are allowed. And how many failures would fail
the lot.

Q Okay. And this table is the same table that
was in effect from the, during the entire period of
performance of the contract, isn"t it?

A I"m not sure.

Q Okay. Are you aware of any changes to i1t?

A Yes. | mean, the one 1 told you about, the
display times. That was different.

Q But that wouldn®t change the table here. That
would just change --

A It wouldn®"t change the table but it would
support that when you had an item that was below 25
seconds and you used this table and you called it a
reject, you could fail the lot.

Q Okay. Now if you look at the left hand

column, Fifth row, it begins with the word sealing.
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A Yes.

Q And then it has a paragraph reference in
parentheses 4.5.2.7. And it reads across, in the First
Article sampling plans column, sample size 100 percent
of sample. So, | mean, you"re doing First Article
testing every, 100 percent, all the items in the sample
would be tested for the sealing function. Is that right?

A That®s right.

Q Okay. And then in the next column it says,
acceptance criteria, ACORE1. What"s your understanding
of that?

A It means that you can accept and pass it if
there"s zero failures of sealing function. And you
reject the lot if there®s one leaker detected.

Q Okay. Now after that there"s two columns.
Plan A and Plan B in the inspection lot sampling plans
column. Do you have an understanding, do you understand
the Plan A and Plan B?

A Honestly, no.

Q Okay .

A I don"t recall what those mean.

Q All right. So this table outlines the various
tests that were performed iIn inspection testing or First
Article testing. So the sealing test appears in
different places, does it not?
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A Yes.

Q Okay. And could you explain that? There®s an
initial sealing test where 100 percent of the sample is
subjected to the sealing test. Is that right?

A You"re asking me during LAT, sir?

Q During --

A Or First Article?

Q LAT and First Article.

A Yes.

Q Okay. So every First Article test, every LAT
test, 100 percent of the sample is subjected to that
initial sealing --

A Correct.

Q -- function test. Okay. Then if you follow
down to the next line, just by way of example, the 5
foot drop row. Following that across it mentions sample
size 5 signals. So 5 signals, that means 5 sighals were
subjected to the 5 foot drop test. Is that right?

A That"s correct.

Q Okay. And i1t also, there"s a line that says
sealing, 4.5.2.7. And you follow that across. So after
the 5 foot drop tests, were the 5 foot drop samples also
subjected to another sealing test?

A Yes, they were.

Q Okay. And their acceptance and rejection

Neal R. Gross and Co., Inc.
202-234-4433 Washington DC www.nealrgross.com

APPX416



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 124

Volume 2

criteria defined for that sealing test after the 5 foot
drop test. Correct?
A Yes.
Q Okay. And that"s the same thing after the
transportation and vibration test. Is that right?
A That"s right.
Q Okay. And after the temperature and humidity
test there"s not a sealing test listed there, is there?
A There is not.
Q Okay. Nor after the high temperature test?
A Correct.
Q Or low temperature test?
A Correct.
Q And just, I mean, for the sake of
clarification, then there®s another, if you flip to the
next page, page 9, and there*s the fourth line down. The
row begins, function and it says, | believe, 4.5.1.1. Is
that the ambient temperature test described in that row?
It doesn"t say ambient temperature test but --
JUDGE PAGE: Forgive me, Mr. Neill. But my
copy has 4.5. and then the numbers are obscured.
MR. NEILL: Something point something. Yes.
JUDGE PAGE: I1"11 accept your representation
if it"s 1.1 if Mr. Hirst agrees.
MR. NEILL: Yes. It"s unclear on my copy as
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well, Your Honor. But it"s the same function paragraph
that"s defined in each of the preceding test procedures
next to the word function.
JUDGE PAGE: AIll right. Mr. Hirst, will you
accept that it"s 4.5.1.1? Or do you have a question
about that?
THE WITNESS: 1 have no question.
JUDGE PAGE: All right. Thank you.
BY MR. NEILL:
Q Yes. No, and I, and the purpose of the my
question, the lot acceptance test reports, sometimes
they refer to a test as outside and sometimes they"l1l1
say ambient. And my question is that, on those sheets
where i1t says outside or ambient, it"s referring to this
test. Not the high temperature. Not the low temperature.
But the one that just says function. Is that right?
A 1 can tell you this much that the reports
that say outside are the ambients.
Q Okay .
A But this function test, how that matches, I™m
not sure.
Q Okay. And if you look at the table, is there
any description of a test there that says ambient?
A I"m sorry, 1 don"t see it.

Q Okay. Now the, just so, you know, if you can
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1°d like you to just explain how the smoke display time
acceptance and rejection criteria is defined in this
table. And you can use an example if you"d like. In
fact, why don"t you turn to page 9 to look at low
temperature?

A Mm-hmm .

Q The low temperature row, which is the third
row from the top.

A Right. Okay.

Q Okay. And 1 think you®re going to have to
look at paragraph 3.5.1.1 at the same time.

A What page is that again? 1"m getting lost.

Q Page 4.

A Page 4. Okay.

Q Okay. If you look over the third column in
that row.

A Okay .

Q There®"s all the way to sort of the bottom of
the cell in the table, it says C&D in parentheses.

A Yes.

Q Okay. And it says accept 3, reject 4.

A Mm—hmm .

Q Okay. Is that consistent with your
recollection of the smoke display time that you could
have 3 smoke display times that were not consistent with
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the subparagraph D of 3.5.1.1 and that lot would be
accepted. If there were 4, that defines rejection?
That"s for paragraph C&D, so I guess for delay and
display times.

A Initially, Mr. Neill, you asked me about low
temperature. You"re asking me about ambients now?

Q No. I"m asking you about the low temperature.
And I"m trying to find where, if you agree with that
interpretation --

A I don"t agree with it.

Q -- that the delay times, the delay time
acceptance criteria is defined or, the display time
acceptance criteria is defined here in the table for the
low temperature testing in that third cell from the left
in the low temperature row.

A Yes.

Q In the very bottom of the cell it says,

accept on 3, reject on 4.
A Mr. Neill, my table says something different.
Under low temperature function it says accept on 1,
reject on 2 for C&D. What you"re referring to, what 1
think you"re referring to is the function section below
it. Which I believe is the ambients.
Q I"m sorry. 1 was looking in the First Article

sampling plan column. So that may have been the source
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of confusion. 1"m sorry. So if you follow all the way
across --

A 1 want to tell you yes but --

Q Yes, no, no. In the inspection lot sampling
plan. So for example, the lot acceptance test criteria
for lots 4-2 and 4-3 would involve the inspection lot
sampling plan. Is that right? That column? Acceptance
criteria defined in that column?

A Yes. It would be the inspection lot sampling
plan. Not the First Article sampling plan.

Q Not the First Article.

A Because we had met that requirement with the
first lot, 04A-001.

Q And then the, so the display time acceptance
criteria is defined in that cell in the low temperature
row, farthest cell to the right for subparagraph C&D,
which would be delay time and display times. Accept on
2, reject on 3.

A Correct. It"s a little confusing the way it"s
worded. I think 1 told you before it"s accept on 1. But
that"s iIncorrect. You have to read the C&D, identify
that, and below it, it tells you the accept/fail
criteria. Accept on 2, reject on 3.

Q Okay. Okay. And the purpose of going through

that, the table is a little bit confusing. 1 just wanted
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to make sure 1 understood your interpretation. Now if
you turn to page 10. Oh, I"m sorry. Page 9. And at the
bottom, near the bottom of the page there®s paragraph
4.5.1.1, function test. Okay. This paragraph describes
the test procedures. Is that right? The function test
procedure?

A Excuse me a second. | just want to read it.

Q Okay .

A Yes. That appears to detail how we did, in
fact, do the function test.

Q Okay. And then if you turn to page 10, there
is a line that begins with the word defectives. It"s
about two inches down from the top. Do you see that
line?

A Yes.

Q And it reads, defectives are signals failing
to meet the requirements of 3.5.1.1.

A Mm—hmm .

Q And is that consistent with PSI*s
interpretation of the specification that the defectives
are defined by signals that fail to meet the
requirements of 3.5.1.17?

A The wording is unclear to me as to what
you"re actually trying to say.

Q Okay. So if I can use an example, if we look
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at 3.5.1.1(e), safety function, which reads, during
function igniter shall not separate from the outer
container. And if a signal failed to meet that
requirement in 3.5.1.1, it would be defined by the
specification as defective. Would you agree with that?

A That"s the way it"s worded.

Q Okay. And if you turn to page 11, paragraph
4.5.2.7.

A 4.5.2.7?

Q 4.5.2.7, yes.

A Yes.

Q Sealing test.

A Yes.

Q And does that describe the sealing test
procedure that PSI employed in the lot acceptance
testing and First Article testing?

A It does. 1 would point to the last paragraph
of that section. The sentence beginning leakers. Leakers
are indicated by air bubbles issuing from the signal. As
I mentioned before, it was very difficult to get
consensus on how many air bubbles were not a leak and
how many were a leak. Very confusing.

Q Okay. Yes, the sentence following that says,
do not mistake the escape of occluded air for leakage.

Do you have an understanding of what that means?
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A I believe what it means is, is that when the
parts are under vacuum they naturally will emit some
air.

Q Just from placing them in the water bath. Is
that --

A Right. And then when the go under vacuum.
Correct

Q Okay. And then the last sentence iIn that

paragraph reads, defectives are signals failing to meet
the requirements of 3.5.2.7. So if we go back to page 5,
that reference refers back to 3.5.2.7, sealing, which
describes that sealing characteristic. Is that right?

A Yes.

Q Okay. So in your testimony, when you talked
about leakers, you were discussing signals that in the
course of testing, either First Article testing or lot
acceptance testing, failed to meet that standard in
3.5.2.7. Correct?

A In part. In part 1 was. In other parts | was
talking about the difficulty during the iIn process
testing to get the units to stop leaking. Which 1
described before. With the 100 percent leak checks.
Sometimes we did it 200, sometimes we did it 300
percent. Because we could not get the parts to stop

leaking.
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Q Okay. Okay. Now you testified about a meeting
in March 2011 with the contracting officer, the product
quality managers from Rock Island, quality assurance
representatives and PSI®s engineering staff. You
mentioned testing T&H samples from lot 3-3A during that
week. Do you, are you aware of any document, and 1|
believe you were referring to the torque test? Is that
right?

A Yes. 1 was referring to, there was a torque
test done in conjunction with this relative movement
requirement with a vertical line being drawn.

Q Okay. And are you aware of any documentation
of that testing of the temperature and humidity samples
from lot 3-3A?

A I1"m not sure if there"s documentation or not.

Q Now you referred to checking for relative
movement using this torque test as a new test
requirement. 1°d ask you to please turn to tab 97. Just
take a look at page 2 of 97.

A Is page 2 a drawing?

Q That"s at page, oh, 1"m sorry. It"s page 3
for you because this is the one --

A 1 have a double sided copy.

Q Because you have a double sided copy. And

this is the document that the existing page 2 in the
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Rule 4 file was illegible and we had previously added or
substituted a clearer copy of the drawing, which in my
copy is page 2 but in your copy is page 3. And it has a
number at the top, 3139733, in the upper right hand
corner. Is this one of the drawings for the Mark-124
signal?

A Yes. Yes, it is.

Q Okay. And isn"t it true that the requirement
for relative movement, | guess between item 12 and item
15 in the drawing, are defined in the drawing?

A 12 and 157

Q Right.

A My notes only go to 13.

Q No. It says, 1711 draw your attention to note
10.

A Note 10, yes.

Q Yes. And it has in parentheses on the left
M103. And am 1 correct in interpreting that as meaning
that that®"s a major characteristic because of the M?

A I believe that to be correct. The M indicates
major .

Q Okay. And note 10 reads, after crimping item
12 and item 15 shall not be damaged and shall be capable
of withstanding a torque of 20 inch pounds minimum with
item 1, without relative movement. Is that the
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characteristic that was being checked with the torque
test?
A Yes.
Q Okay. And, yes, 1 believe you, in your

testimony you illustrated using the exhibit inert marked
24, the two items, or the two parts of the signal that
you were checking for relative movement for. So I"m not
going to ask you about that. Now while we are on this
drawing | wanted to ask you about note 13 which reads,
alignment pin of item 12 shall be an alignment pin hole

of item 10 after crimping. Are you familiar with that

characteristic?
A I"m familiar with it. I"m not an expert of
exactly telling you what that means in assembly. 1 have

people who work for me that can explain that to you.
Q Okay. And you testified about lot 4-3.

JUDGE PAGE: Mr. Neill, forgive me. But 1|
want to inquire of Mr. Hirst since he"s been on the
stand all day. Would this be a good time for you to take
a brief break?

THE WITNESS: 1"m neutral. | can keep going
or 1 can take a break.

JUDGE PAGE: AIll right. Up to you. If you"re
comfortable then we"ll continue.

THE WITNESS: I"m comfortable.

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX427



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 135

Volume 2

JUDGE PAGE: Let"s plan on taking a break at
least, say 3 o"clock. It"s a quarter until now, if
that"s convenient.
MR. NEILL: Sure. That®"s no problem, Your
Honor. Okay.
BY MR. NEILL:
Q All right. So going back to note 10, that
note 10 was not a new requirement was It?
A Note 10 was not a new requirement. What was
a new requirement was drawing the line and refereeing
and defining what relative movement was.
Q Okay.
A Relative movement meant different things to
different people.
Q Yes. Without relative movement. Would you
please explain what your interpretation of without
relative movement is?
A Relative movement, the requirement we were
told we had to comply with, I can tell you that. That
the line --
Q No. Please answer the question that I asked.
A Then please ask it again.
Q Yes. What"s your interpretation of the phrase
in note 10, without relative movement?
A That when you do the, conduct the torque
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test, the intent is that you do not move the igniter. It
does not move. And that it"s snug and is crimped down
good. That you can"t ascertain movement.

Q So the igniter portion of flare would not
move with respect to the aluminum housing. The housing
of the --

A Yes. The outer container.

Q -- outer container. Okay. Now without using
a reference line, how was PSI able to discern whether or
not there was any relative movement in the igniter
assembly in the course of this torque test?

A All of the 11 lots on Interfix 1 and all of
the subsequent 6 lots built on Interfix 2 and 3, the way
it was detected was by the operators and the drop floor
inspectors looking for movement when the torque wrench
was applied and pressure was exerted.

Q Okay. And in lot, Interfix 4, PSI used the
reference line in the course of the torque test. Is that
right?

A That"s right.

Q Okay .

A I would add also that we passed all the
requirements for those three lots.

Q Okay. Now before the lot 4A-01, which people

have referred to as the FAAT/LAT, there were two prior
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First Article tests. Is that right?

A That®s right.

Q Okay. And the first of those First Article
tests resulted in a number of leakers. Is that right?

A That is correct.

Q And PSI determined that the root cause of
that problem was crimping. Is that right?

A It was determined to be the root cause that
it was over crimping. We increased the pressure of the
crimping machine from its normal 700 to 750 psi to 900
psi because we were so spooked about passing this new
relative movement test with this line. We wanted to do
everything we could to make sure that we passed that
test. And unfortunately what we did is we over crimped
the units to the point where we flexed the primer holder
to create a very significant leak path. And that"s why
we failed.

Q And after that, the First Article test
failure, PSI received a Cure Notice from the contracting
officer. Is that right?

A That"s right.

Q And if we turn to Rule 4, tab 152 and look at
page 2. Okay. This is the contracting officer"s Cure
Notice to PSI, is it not?

A I"m sorry, Mr. Neill. My page 2 does not say

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX430



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 138

Volume 2

that. It"s a letter that indicates that the FATR for 4A-
002, it"s rejecting one of the First Article tests --

Q Oh. Are you looking at Rule 4, tab 1527

A I am not.

Q The First page is, it looks like an email
from Anna Marquis to PSI_BobHirst@windstream.net.

That*"s your email address isn"t it?

A Yes.

Q Okay. Copying a number of people. And the
subject line reads W52D1J-04-C-00984 MK-124 Signals Cure
Notice. And it had attached to it a document. And if you
look at the second page of this tab, is that the Cure
Notice that PSI received?

A It is.

Q Okay. And the first line reads, you are
notified that the Government considers your recent
failure to pass consecutive First Article test to be a
condition that is endangering performance of the
contract. So this came after the modified FAT failure?

Is that right? After the second FAT failure?

A Yes.

Q And the last line of the Cure Notice says,
the response must outline a detailed plan of action for
successful contract performance and completion, to
include PSI1"s proposed delivery schedule for remaining
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undelivered contract CLINs. Did PSI submit a proposed
delivery schedule to the Government in response to this?
A I"m sure we did.
Q Okay. And just to define that acronym CLIN.
What"s your understanding of CLIN?
A To be truthful, 1 don"t know what the acronym
CLIN stands for. I can tell you what it means though.
Q Okay.
A In a contract you will have it broken by
where the product needs to be shipped to and what
customer. So a CLIN might say it goes Hill Air Force
Base. And of your lot, for example, may 500 of those
units go to that individual destination. That"s
identified by a CLIN line item on your contract.
Q All right. Is it a contract line item number?
A It probably is. That"s probably what it
stands for, yes.
Q Okay. All right. Now 1 wanted to ask you
about the schedule that was submitted in response to
that. Yes. If you turn to tab 162, and do you recognize
this?
A 1 do.
Q Okay. And what is this?
A It"s a modified schedule.
Q Okay. Was this the revised schedule that you
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submitted to the contracting office at Rock Island in
response to the Cure Notice?

A I"m not sure if it"s the one that was
submitted after the Cure Notice or not. I can tell you
that it"s a modified schedule.

Q Okay. There was some back and forth
discussion about the revised schedule. Is that right?

A That"s right.

Q Okay. Was this the schedule that was
ultimately agreed to?

A I don"t remember.

Q All right. But you did propose a revised
schedule, PSI proposed a revised schedule --

A 1 did.

Q -- to the Government.

A I did.

Q Okay. Can you take a look at tab 165. Is
that, do you recognize this?

A I do.

Q And what i1s i1t?

A It"s an amendment to the contract.

Q Okay. Is that your signature in the lower
left hand corner of page 17

A It is.

Q Okay. And it"s dated 21 July 2011. Is that
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right?
A That®s right.
Q That"s your signature? All right. And if you
turn to actually the third page of the tab. At the top
it reads page 2 of 11 but it"s really the third page of
tab 165. I draw your attention to paragraph 1. It reads,
the purpose of this modification is to do the following.
And subparagraph A, revise the delivery schedule in
accordance with the attached section B. So was this the
modification that incorporated your, PSI"s proposed
revised schedule to the contract?
A Yes.
Q All right. Your Honor, this might be a good
time for a break if that"s appropriate.
JUDGE PAGE: All right. 1 think that"s a good
idea. We"ll go off the record.
(Whereupon, the above-entitled matter went
off the record at 2:55 p.m. and resumed 3:14 p.m.)
JUDGE PAGE: Mr. Neill, you may resume your
examination of Mr. Hirst.
BY MR. NEILL:
Q Thank you. Mr. Hirst, if you"d please turn to
Rule 4, tab 285, page 5.
JUDGE PAGE: 285, sir?
MR. NEILL: 285.
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JUDGE PAGE: Thank you.
BY MR. NEILL:

Q And this is a copy of a request for deviation
that PSI submitted into the Rule 4 file. It"s dated in
a 2006 date, and it refers to PSI lot 1-2. 1 draw your
attention to, it"s box 23, need for deviation. And just
read that line. It mentions a deviation for that lot
from a maximum of 25 seconds to a maximum of 31 seconds
for smoke burn time. And you"re familiar with the
contract. The question that 1 have, are you aware of the
Government approving a deviation to accept any lot with
a smoke display time longer than the 31 seconds listed
in this particular document?

A To be clear, this deviation appears to be
centered on lot 01-002.

Q Mm-hmm .

A I1"m not aware of any deviation beyond 31
seconds.

Q All right. I1f you"ll just --

A I"m just aware the deviations were granted
for long display times. That 1"m aware of and knowledge
of.

Q IT you"ll please turn to Rule 4, tab 284,
page 38. And this is the lot acceptance test report for

lot 4-2 that we"ve, you discussed earlier. IT you®d turn
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to page 44. And isn"t it true that there were two
sealing test failures noted in lot 4-2, lot acceptance
testing?

A Or that one of the failures that failed the
initial sealing test was subsequently tested for
informational purposes and passed leak test, which is
not unusual. The parts, as | stated before, we make
them, we test them, they pass one time and then they
fail the next and then you can test them a third time,
they might pass again.

Q The informational test was something that PSI
did on its own after the lot acceptance test was done.

Is that right?

A It was done with the concurrence of the
Government. 1 believe they witnessed it.

Q But it"s not part of the lot acceptance test
procedure, was it?

A It was an informational test, Mr. Neill.

Q Is that yes or no?

A It was an informational test. 1"m not sure if
the test spec addresses whether or not informational
tests are allowed or not.

Q Okay. And then the transportation, vibration
sealing test failure that"s mentioned on page 44. Are

you aware of that?
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A 1 am.
Q Okay.
A

test, if I may.
Q
A

leak test.

1°d like to explain what happened on that

Sure. Please go ahead.

The sample in gquestion was tested prior to
the transportation and vibration test and had passed

It was subsequently introduced to the

transportation, vibration test fixture. And it was

Sure. Just please describe what you"re doing

a document, was it not?

introduced without the end caps on the units.
1°d like to use Exhibit A-1 to demonstrate.
Q
for the record if you can.
JUDGE PAGE:
Exhibit A-1 was
THE WITNESS:
on it.
MR. NEILL:
MR. KARLSON:
Honor .
JUDGE PAGE:
the document.
MR. KARLSON:
JUDGE PAGE:

appreciate it. Please go ahead, Mr. Hirst.

If 1 may,

I think

If you will, Mr. Hirst,

It says Plaintiff s Exhibit A-1

1 think --

191 was the document, Your

191 was the document, or 291 was

Or 291.

Thank you, gentlemen. 1
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BY MR. NEILL:

A To describe what I"m doing, this is the inert
version of the 124 round. These colored devices on each
end, one red, one clear, are the end caps. The units,
when they"re subjected to the leak test, these end caps
are removed, put into the tank and tested. The correct
protocol before they go into transportation and
vibration testing, is to re-secure the end caps. In
transportation and vibration, the units are purposely
shaken around. And they undergo a lot of trauma. And
without the end caps on there, there®"s a possibility to
tear the seals. And that®"s exactly what happened. We had
one leaker. When we examined it there was a very, very
large hole in one of the disks. That was a leaker that
was induced by a faulty test technique that we did. We
made an error in how we tested it. It"s not a
manufacturing caused leaker.

Q It was a testing procedures caused leaker. Is
that right?

A Faulty testing procedures. Specifically not
putting the end caps on caused the tear in the foil.

Q Okay. So it went through, the item went
through the transportation and vibration testing without
the end caps. Is that right?

A That"s correct.

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com

APPX438



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 146

Volume 2

Q And that caused the leaker.

A It caused the opportunity for the leaker
because they were not protected, the foil, the sealing
disk and all the trigger assembly is not protected. As
1 described before, it"s a test where the parts are
purposely shaken to replicate what happens when they"re
transported by a truck to destinations.

Q Okay. Now if you"d please turn to tab 183.
This is PSI"s response to the contracting officer®s Show
Cause notice that you testified about on direct.

A I"m sorry. What tab is it again, please?

Q 183. Okay. And did you write this response?

A I did write it. | was assisted in its
preparation by a young lady that works for me by the
name of Jessica Beckham . She signed the document for
me. 1 was on vacation then.

Q Okay. So if we look at the second page of it,
there"s some initials that says J, | can"t really read
the initials.

A JB.

Q JB for R. Hirst. So Jessica Beckham signed it
for you at your direction.

A That"s correct.

Q Right? Okay. Looking at the second paragraph,

the second paragraph addresses lot 4-2, which by this
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point in time it had not passed lot acceptance testing.
The paragraph 2 addresses, you respond, it provides at
least some response to long display times on the smoke
end. But I see nowhere in this response any response to
the leakers that were noted during lot acceptance
testing of lot 4-2. Would you agree that this response
to the Show Cause notice does not include any response
about the leakers that were identified in lot 4-27?
A I would agree that it does not.
MR. NEILL: It does not. Okay. 1 have no
further questions, Your Honor.
JUDGE PAGE: All right. Thank you, Mr. Neill.
Mr. Karlson, have you any questions on re-direct?
MR. KARLSON: One or two, Your Honor.
REDIRECT EXAMINATION
BY MR. KARLSON:
Q Mr. Hirst, we talked a lot about leaking. Can
you talk about a second leaking issue as it relates to
O rings with this unit? It came up in some of the
testing but it really didn"t get discussed.
A Yes. The cause of the leaking, you know, are,
there a variety of reasons why the parts could leak.
Some of them that come to mind are a defective sealing
disk where the adhesion is weak. We saw that an awful on

Interfix 1. 1 don"t want to go through that again. 1
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think 1 made i1t very clear in my previous testimony
about that. You can also have a leaker if the O ring,
this might be an appropriate time if it"s okay with the
Court, to use my cross section.

JUDGE PAGE: |Is this your other large
exhibit?

THE WITNESS: This is my other --

MR. KARLSON: Yes.

JUDGE PAGE: Yes. That would be fine unless
the Government has any objection?

MR. NEILL: No objection, Your Honor.

JUDGE PAGE: All right.

MR. KARLSON: Go ahead, show them.

JUDGE PAGE: If you will, Mr. Karlson, why
don"t you get that for the witness.

THE WITNESS: That"s fine. Just right there.
Again --

JUDGE PAGE: Mr. Neill and Captain Davidson,
if you need to come closer to see it, you"re welcome to
approach and do so.

THE WITNESS: 1"m going to unclip my
microphone for a moment so I can go over to the board.

COURT REPORTER: 1"m going to need you to
wear it if you"re going to speak.

MR KARLSON: Good. Looks like the wire will
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go right over easily.

THE WITNESS: Thank you. The O ring is an O
ring. It"s a thin, rubber ring that goes around the
circumference of the igniter. And it is shown --

JUDGE PAGE: Mr. Hirst, forgive me. Could you
stand back so 1 can see --

THE WITNESS: 1°m sorry.

JUDGE PAGE: -- where you"re pointing as
well. And remember to use your words. Tell us where on
the diagram you"re pointing.

THE WITNESS: Okay. The O ring is a thin
rubber ring that goes around the circumference of the
igniter. And it is the, it is shown here. It"s quite
small in this little notch right here. Okay?

JUDGE PAGE: Now when you say this little
notch, again could you tell us whether that"s labeled on
the diagram or not and if so how it"s labeled.

THE WITNESS: The notch itself is not labeled
but the 0 ring preform packing is labeled with an arrow
pointing to where it is on the device.

JUDGE PAGE: Thank you.

THE WITNESS: And 1711 move to the other
side. And, again, the O ring preform packing, which is
the correct name for it, is right here on the other end

of the device. This is the flare end and this is the
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smoke end. They both have an O ring. That O ring, 1711
return to my seat if that"s okay now.

JUDGE PAGE: You may.

put in place a secure sealing system with a crimp. So
when the part is crimped, the crimp in conjunction with
the O ring is supposed to seal the unit. You can have
leakers if there®s any, if the O ring itself is
compromised in any way. Meaning that it"s got nicks in
it or It"s got a manufacturing defect in it. In fact
that was the case for the leaker that we detected in, 1
believe it was in, let me refer to my notes so I won"t
to give you the wrong answer. Can you put the other,
take that down for a second, please. The leaker that we
detected in one of the lots, and I"m trying to remember
which one it was, I believe it was 4-3, was in fact
related to an O ring that had a missing piece of rubber.
Or in other words, a chunk of it missing from the O
ring. And we felt that that caused the leaker. You can
also have a leaker if you don"t put an O ring on the
unit, if the operator forgets to put an O ring on the
unit. We"ve had that happen, as well. That happened, to
the best of my recollection, on lot 3-2. So O rings are
very important. The quality of the 0 ring is important

and that it"s assembled correctly is very important.
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BY MR. KARLSON:

Q And this is an issue that you discussed
earlier with the intermittent leaking, where you tested,
it would pass. You"d test it, it would leak. You"d test
it, it would pass.

A Mm-hmm.

Q Was that the O ring leak or was that the
sealing disk leaking?

A It"s hard to say. It could be both. My
opinion that, at least with the leaking that we saw and
that 1 read about and heard about from my engineering
staff, that the primary cause of the leaking initially
on the contract, the first 11 lots, was the sealing
disk.

MR. KARLSON: Okay. Thank you. 1 have no more
questions, Your Honor.

JUDGE PAGE: All right. Thank you.
Government?

MR. NEILL: 1 have no questions, Your Honor.
But 1 just would note that the cut away diagram that was
used on re-direct has not been marked as an exhibit.

JUDGE PAGE: Oh. Thank you so much.

MR. NEILL: Should probably do that.

JUDGE PAGE: I1"11 ask the court reporter to

tell me the number of the last Exhibit.
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COURT REPORTER: That would have been A-5.

JUDGE PAGE: All right. So then, Mr. Karlson,
are you offering, if you would get that other diagram up
for me, the expanded one. Are you offering this as
Exhibit A-67?

MR. KARLSON: Yes, Your Honor.

JUDGE PAGE: Mr. Neill, have you any
objection?

MR. NEILL: No objection other than to the
comments on the left hand side. The witness did not
refer to those comments in any way. But we believe those
are inaccurate so, that have to do with Interfix number
1 equals 3M 433L sealing disk minimum adhesion, 20 ounce
inch width. 1 believe that"s an inaccurate statement.

JUDGE PAGE: All right. But no testimony was
proffered regarding that side of it. So you would have
the opportunity to examine a witness if in fact it were
introduced.

MR. NEILL: Sure.

JUDGE PAGE: AIll right. We"ll mark it then as
Exhibit A-6.

(Whereupon, the above-referred to document

was marked as Appellant Exhibit 6.)

JUDGE PAGE: Thank you. And, again, just like
the other enlarged Exhibit, 1 will leave these with Mr.
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Karlson to provide to the Board. It is also my
understanding that you will provide to the Government
and to me a smaller copy of each. Is that correct?
MR. KARLSON: Yes, Your Honor.
JUDGE PAGE: All right. Thank you so much.
All right. Mr. Hirst, you may step down. Thank you, sir.
THE WITNESS: Thank you.
JUDGE PAGE: I know it has been a long day
for you. 1 believe the microphone®s caught in there.
111 take a moment to ask the court reporter whether he
has any questions or clarifications required of Mr.
Hirst?
COURT REPORTER: None.
JUDGE PAGE: None? Very good. Thank you. All
right. Then Mr. Karlson, you may call your next witness.
MR. KARLSON: The next witness will be Mr.
Terry Goodrich, Your Honor. And he"ll be questioned by
Mr. Hirst.
JUDGE PAGE: Very well then. Sir, if you
would please approach. And if you would please, sir,
raise your right hand. WHEREUPON,
TERRY GOODRICH
was called as a witness by the Appellant and, having
first been duly sworn, assumed the witness stand, was

examined and testified as follows:
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JUDGE PAGE: Please be seated, sir.

DIRECT EXAMINATION
BY MR. HIRST:

Q Good afternoon. Please state your full name
for the court.

A Terry Goodrich.

Q Terry, what is your current position with
Pyrotechnic Specialties?

A I"m currently engineering team leader.

Q Could you please provide a brief overview of
your employment at Pyrotechnic Specialties?

A I was hired in 2006 as a manufacturing
engineer assigned to the Mark-124 project.

Q Thank you. And what was your specific
involvement with the Mark-124 Mod-0 contract?

A When 1 first came in, it was mainly we had
leakers. Everything was at a stop. | came in between lot
1 and lot 2. We worked on techniques for applying the
disk and various problems. 1 designed a new leak tank,

vacuum tank system for checking, which we later
incorporated for 200 percent testing. And various
redesigning tools and techniques for the manufacture of
part.

Q Thank you. Would you please describe what

problems did the company, PSI, have with manufacturing
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the Mark-124s when you were involved with the program.

A The first problem, the main problem was
leaking. They were probably, when 1 first came there
they were at a standstill. They probably had 60 percent
loss on leakers. We improved techniques of applying the
stickers, 1 mean, excuse me, the foil disk. Implemented
the 200 percent. We got it down between 5 and 10 percent
overall loss from the in-house checking, before they
went to LAT.

Q Were there any other problems that you
recall?

A We had long burn times. It was accepted on
deviation and it was, it wasn"t at the top of my list as
far as things were because we were, had deviations for
them.

Q There"s two ends to the round. What specific
burn time problem did you have?

A On the smoke for on the cold samples mainly
we had long burn times, over the 19 seconds, which at
that time was the standard, on the ambients. And at the
same time on the hots we had to watch for short burn
times. Do you have any direct recollection of what, if
any, comments were made about the long display times by
government representatives that were watching the tests?

A Yes, sir. Sometime during Interfix 1, and 1
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can"t remember the exact lot, Mr. Bowman had made the
comment to Mike Trotter and I guess me, also. | was
there. ITf he was in a life raft that if he had something
with a longer display time he*"d be happier about it.

Q To clarify, Mr. Bowman was who?

A Kevin Bowman. He was the Government
representative.

Q And Mike Trotter?

A He was my manager then, engineering manager .

Q Thank you. You provided an overview about the
in process testing. Could you spend a little bit more
time about the nature of that in process testing? What
was done?

A Well after the rounds were crimped and the
crimps were visually checked, they would go out and be
checked in a small vacuum chamber that held four units.

A vacuum of 6 inches of mercury would be drawn on it and
they would be tested for one minute under vacuum. You
would look for bubbles coming from that. Usually it was
occluded air, bubbles that had stuck to the interior of
the trigger assembly when it went into the vacuum. If
you saw a continuous stream of bubbles, that indicated
a leak. Usually if it was a small stream of bubbles, it
was a pinhole leak in the foil. If it was a larger

stream you would look for a leak in the seal, the O ring
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seal. O ring seal leaks were relatively rare. We usually
caught them all during in process checking. The pinhole
leaks could come at any time.

Q Okay. When the leaking parts were detected,
if they were detected at LAT, to your knowledge what did
it do to the status of the lot?

A IT one leak was caught, it failed the lot.

Q Okay. These lots that failed to pass the leak
test, what ultimately happened? What was the ultimate
disposition of those lots?

A We would test the entire lot 100 percent for
leaks again. Then either QAR or Mr. Bowman or somebody
would either witness the entire test or they would pull
a sample from the lot and test again. And they would
decide the numbers that they would pull and that sort of
thing.

Q Did these lots, after they passed that
testing, were they accepted by the Government?

A Yes, sir. As far as 1 know.

Q How were they accepted?

A On deviation | guess.

Q We talked a good bit of time today about the
different types of disks. And we talked about the
qualification of a new sealing disk after Interfix 1.

That disk was used on Interfix 2 and 3 and it was called
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the 3M 363L. Did you have any involvement in qualifying
that disk?

A Yes, sir. After lots 10 and 11 of Interfix 1,
we had very many leakers in that lot. Also had some slow
burn times or slow delay times. At that time we had been
checking that particular lot, 1 think we checked 300
percent. And we"re still getting the leakers then. My
personal worry was that we were over testing these lots
and creating more leakers. And 1 brought that to Mr.
Trotter®s attention.

Later on he came and brought me samples of
foils and had me build samples to be tested. So you got
the First going off test with just me and Mike Trotter.
We tested five of each of them. It was the 433, the one
we were using, the 363L, and 1 forget