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NOTE:  This disposition is nonprecedential. 

United States Court of Appeals 
for the Federal Circuit 

______________________ 
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                      ______________________ 
 

THIS CAUSE having been heard and considered, it is  
 
ORDERED and ADJUDGED: 
 
         PER CURIAM (O’MALLEY, CLEVENGER, and TARANTO, 
Circuit Judges). 

AFFIRMED. See Fed. Cir. R. 36. 
  
                                            ENTERED BY ORDER OF THE COURT  
  

 

February 4, 2021   
Date 

/s/ Peter R. Marksteiner 
Peter R. Marksteiner 
Clerk of Court 
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ARMED SERVICES BOARD OF CONTRACT APPEALS 

Appeals of --

Pyrotechnic Specialties, Inc. 

Under Contract No. W52PIJ-04-C-0098 

APPEARANCE FOR THE APPELLANT: 

) 
) 
) 
) 
) 

APPEARANCES FOR THE GOVERNMENT: 

ASBCA Nos. 57890, 58335, 59103 

Mr. David Karlson 
Chief Executive Officer 

Raymond M. Saunders, Esq. 
Army Chief Trial Attorney 

Robert B. Neill, Esq. 
Trial Attorney 

OPINION BY ADMINISTRATIVE JUDGE PAGE 

Pyrotechnic Specialties, Inc. (PSI, the contractor, or appellant) appeals from the 
termination for default of its contract with the Department of the Army, Army 
Contracting Command-Rock Island1 (the government). PSI's contract was 
terminated for default after the government rejected two production lots for their 
failure to pass multiple acceptance tests, which placed the contractor in a delinquent 
status under the contract's delivery schedule. PSI also seeks to recover $802,589 in 
unreimbursed costs relating to the government's alleged wrongful rejection of a 
production lot. We have jurisdiction over these appeals under the Contract Disputes 
Act of 1978 (CDA), 41 U.S.C. §§ 7101-7109. A hearing was conducted, and the 
parties extensively briefed the issues. Only entitlement is before the Board. We deny 
the appeals. 

FINDINGS OF FACT 

I. On 27 September 2004, the government awarded Contract No. W52PIJ-04-C-0098 
(the contract) to PSI (R4, tab 1). While the contract was awarded by the Army, it is a 
multiservice contract; units produced under the contract were designated for Army, Navy 
and Air Force customers (R4, tabs I, 8; tr. 2/89). Both the Army and the Defense Contract 
Management Agency (DCMA) had active roles in contract administration. The various 
contracting officers (COs) assigned to the contract throughout contract performance were 
Army personnel. DCMA personnel acted as Quality Assurance Representatives (QARs) and 

1 The contract was awarded by Headquarters, U.S. Army Field Support Command 
(HQ AFSC), which is now known as the Army Contracting Command - Rock 
Island (R4, tabs I, 185). 
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were responsible for issuing Corrective Action Requests (CARs) (see, e.g., R4, tab 80 at 2), 2 

whereas the Army CO maintained contract authority (see, e.g., R4, tab 50 at 1 ). Contract 
performance issues were at time_s addressed by both the CO and the QARs through separate 
correspondence reflecting the divergent administrative roles of the CO and the QARs (see, 
e.g., R4, tab 85 at 2). 

2. The contract is a fixed-price contract for the production of 60,558 units of 
MK 124 Mod O Signal, Smoke and Illumination (MK 124 or signals) (R4, tab 1 at 1, 3, 
6-12). The MK 124 is a distress signal that allows military personnel to signal to 
reconnaissance aircraft when in distress. Designed by the Navy for use in case of a 
service member overboard or a downed pilot, the MK 124 is used by all services of the 
Armed Forces. (Tr. 3/60, 71) 

3. Through various contract modifications, additional quantities of signals were 
added to the contract during contract performance for a total quantity of 152,180 
signals and a total dollar amount of $7,575,305 (R4, tabs 23, 28, 33~ 38, 40, 47, 68-69). 

4. The contract incorporated by reference FAR clause 52.246-2, INSPECTION OF 
SUPPLIES - FIXED-PRICE (AUG 1996). The clause states, in pertinent part: 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government covering 
supplies under this contract and shall tender to the 
Government for acceptance only supplies that have been 
inspected in accordance with the inspection system and 
have been found by the Contractor to be in conformity 
with contract requirements .... 

(f) The Government has the right either to reject or 
to require correction of nonconforming supplies. Supplies 
are nonconforming when they are defective in material or 
workmanship or are otherwise not in conformity with 
contract requirements .... 

(k) Inspections and tests by the Government do not 
relieve the Contractor of responsibility for defects or other 

2 For the purposes of identifying references to the record, we adopt the sequential 
pagination as affixed by the parties to the Rule 4 file documents. 

2 
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failures to meet contract requirements discovered before 
acceptance. 

(R4, tab I at 22) 

5. The contract incorporated by full text FAR local clause 52.209-4511, FIRST 
ARTICLE TEST (GOVERNMENT TESTING) (MAY 1994), which provides, in relevant part: 

a. The first article shall consist of: IN 
ACCORDANCE WITH THE SPECIFICATION, which 
shall be examined and tested in accordance with contract 
requirements, the item specification(s), the Quality 
Assurance Provisions (QAPS) and drawings listed in the 
Technical Data Package. 

c. The first article shall be representative of items 
to be manufactured using the same processes and 
procedures as contract production.... All components, 
subassemblies, and assemblies in the first article sample 
shall have been produced by the Contractor (including 
subcontractors) using the technical data package provided 
by the Government. 

e. [ A ]n additional first article sample or portion 
thereof, may be ordered by the Contracting Officer in 
writing when (i) a major change is made to the technical 
data, (ii) whenever there is a lapse in production for a 
period in excess of 90 days, or (iii) whenever a change 
occurs in the place of performance, manufacturing process, 
material used, drawing, specification or source of supply. 

(R4, tab 1 at 22) 

6. The contract also incorporated by full text FAR local clause 52.246-4530, 
SUBMISSION OF PRODUCTION LOT SAMPLES (GOVERNMENT TESTING) (MAY 1994), 
which provides, in relevant part: 

a. A lot acceptance test sample is required to be 
submitted by the Contractor from each production lot 

3 
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tendered to the Government for acceptance. This sample 
shall consist of: AS REQUIRED BY THE MK.124 
SPECIFICATION. 

j. If the Contractor fails to deliver any production 
lot test sample(s) for test within the time or times specified, 
or if the Contracting Officer disapproves any production 
lot test sample(s), the Contractor shall be deemed to have 
failed to make delivery within the meaning of the Default 
clause of this contract. Therefore, this contract may be 
subject to termination for default. 

(R4, tab 1 at 26-27) 

7. The contract also incorporated by full text FAR local clause 52.246-4550, 
CRITICAL CHARACTERISTICS (FEB 2004 ), which provides, "As a result of previous 
practices, the governments technical data may refer to Critical...and Special 
characteristics. Characteristics classified as Critical...shall be subject to all requirements 
herein associated with Critical (I) characteristics and level I Critical nonconformances." 
FAR 52.246-4550(d). The clause defines Level I critical nonconformance. 

Level I critical nonconformance. A nonconformance of a 
critical characteristic that judgment and experience 
indicate would result in hazardous or unsafe conditions for 
individuals using, maintaining or depending upon the 
product; or a nonconformance that judgment and 
experience indicate would prevent performance of the 
tactical function of a weapon system or major end item. 
The following (as a minimum) are classified as Level I 
critical nonconformances: 

1) A nonconformance that will result in a hazardous 
or unsafe condition ( often referred to as a single 
point failure). 

(2) A nonconformance that will remove or degrade 
a safety feature ( such as those in a safe and arm 
device or fuzing system). 

(3) A nonconformance that will result in violation 
of mandatory safety policies or standards. 

4 
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FAR 52.246-4550(e). The clause also outlines actions to undertake in the event that a 
critical nonconformance is found. When a critical nonconformance is found, 
production is immediately stopped and the contractor is required to conduct an 
investigation to determine the cause of the deficiency. The contractor is required to 
submit a report of its investigation and suggest corrective action to fix the deficiency. 
After the report is provided to the government, the contractor may request to restart 
production. (R4, tab 1 at 28-29) 

8. The contract incorporates by reference FAR clause 52 .249-8, DEFAULT 
{FIXED-PRICE SUPPLY AND SERVICE) (APR 1984), which provides, in relevant part: 

(a)(l) The Government may, subject to paragraphs 
( c) and ( d) below, by written notice of default to the 
Contractor, terminate this contract in whole or in part if the 
Contractor fails to -

(i) Deliver the supplies or to perform the services 
within the time specified in this contract or any extension; 

(ii) Make progress, so as to endanger performance 
of this contract (but see subparagraph (a)(2) below); or 

(iii) Perform any of the other provisions of this 
contract (but see subparagraph (a)(2) below). 

(2) The Government's right to terminate this 
contract under subdivisions (l)(ii) and (l)(iii) above, may 
be exercised if the Contractor does not cure such failure 
within 10 days ( or more if authorized in writing by the 
Contracting Officer) after receipt of the notice from the 
Contracting Officer specifying the failure. 

(R4, tab 1 at 37) 

9. The contract also incorporates, either by full text or reference, the following 
FAR clauses and FAR local clauses: FAR 52.233-1, DISPUTES {JUL 2002); 
FAR 52.243-7, NOTIFICATION OF CHANGES (APR 1984); Local FAR 52.245-4537, 
ACCEPTANCE INSPECTION EQUIPMENT (AIE) (FEB 2002); and Local FAR 52.246-4528, 
REWORK AND REPAIR OF NONCONFORMING MATERIAL (MA y 1994) (R4, tab 1 at 23, 
27, 37, 39). 

5 
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I. Design Specifications 

10. The MK 124 is a cylindrical canister approximately 5.408 maximum inches 
long by 1. 700 maximum inches in diameter; it weighs approximately 0.5 pounds (R4, 
tab 22 at 3). One end of the canister contains the flare candle subassembly (flare end); 
the opposite end contains the smoke candle subassembly (smoke end) (id. at 3, tab 97). 
The flare end, when triggered, produces a red flare, and is intended to be used for 
nighttime signaling. The smoke end, when triggered, produces a reddish orange 
smoke, and is intended to be used for daytime signaling. (R4, tab 22 at 12) 

11. The design, production and testing of the MK 124 is controlled by the 
contract's technical data package (TDP). The contract's TDP incorporates Drawing 
No. 2113661, Tape, Foil (Drawing 2113661); Drawing No. 2114083, Disk, Sealing 
(Drawing 2114083); Drawing No. 3139733, Outer Container, Loaded (Drawing 
3139733); and Specification No. WS 13697N, Prime Item Fabrication Specification, 
Signal, Smoke and Illumination, Marine MK 124 Mod O (Specification 13697N). 
(R4, tab 1 at 13, tab 294 at 2-5, tabs 295-96) 

12. Of particular note to the present dispute, between each candle subassembly 
and its respective igniter/trigger assembly is a foil sealing disk (sealing disk) (ex. A-6). 
The primary purpose of the sealing disk is to "provide a hermetic seal at the end cap 
portion of the device so that...the candles inside the unit will stay dry." Secondarily, the 
disk assists in the buildup of heat and pressure in the candle when it is first ignited. The 
sealing disk must be strong enough to perform these functions but also fragile enough 
that it will burst so that the flare and smoke can be expelled from the canister to produce 
the distress signal. (Tr. 3/72) 

13. The requirements for the sealing disk are controlled by Drawing 2114083 
and Drawing 2113661. The sealing disk is circular, 1.500 ± .005 inches in diameter 
and .0065 inches thick (R4, tab 296). Drawing 2113661 notes the following average 
physical properties for an appropriate sealing disk: 

1. ADHESION TO STEEL 
2. TENSILE STRENGTH 
3. BACKING THICKNESS 
4. ELONGATION AT BREAK 
5. TOTAL TAPE THICKNESS 

34 OZ/IN WIDTH 
23 LBS/IN WIDTH 
2.2 MILS. 
4% 
3.4 MILS. 

(R4, tab 295) Drawing 2113661 lists a suggested source of supply. This list is meant 
to provide the contractor with a suggestion of previously proven good material 
(tr. 3/87). However, Note 1 of Drawing 2113661 states "IDENTIFICATION OF THE 
'SUGGESTED SOURCE(S) OF SUPPLY' HEREON IS NOT TO BE CONSTRUED 
AS A GUARANTEE [sic] OF PRESENT OR CONTINUED AVAILABILITY AS A 

6 
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SOURCE OF SUPPLY FOR THE ITEM(S)." Drawing 2113661 's suggested source 
of supply lists 3M Industrial's (3M) Part No. 433L (Linered) High Temperature 
Aluminum Foil Tape (433L disk). (R4, tab 295; ex. G-1) 

14. In addition to the sealing disks, each end of the MK 124 canister is secured 
by using an 0-ring and crimping the MK 124 canister. The 0-ring is a thin rubber ring 
that goes around the circumference of the igniter, one at each end of the canister 
(tr. 2/149). After the 0-ring is put in place the canister is crimped, and the crimp in 
conjunction with the 0-ring seals the unit (tr. 2/150). 

15. Specification 13697N is a Naval Sea Systems Command specification that 
"covers the manufacture, assembly, and preparation for delivery of the MK 124 ... and 
the methods of examination and tests upon which product acceptance shall be based" 
(R4, tab 22 at 1). Essentially, it defines the performance parameters of the MK 124 
upon completion of production (tr. 3/63). 

16. Paragraph 3 .4.2 of Specification 13697N classifies all MK 124 
characteristics into one of three classifications: Critical, Major, or Minor. "Critical 
characteristics are identified by the symbol (C), and Major characteristics by the symbol 
(M).... Characteristics that are not annotated by the classification code symbol are 
classified as Minor." (R4, tab 22 at 3) All characteristics are assigned a subparagraph 
(i.e. 3 .5 .1.1 ); each characteristic requirement listed in paragraph 3 corresponds with a 
test requirement in paragraph 4 of Specification 13679N. Accordingly, determining 
whether an end unit complies with the requirement at ,r  3.5.1.1 is accomplished by 
running the test described at ,r 4.5.1.1. (Id. at 9) 

17. Paragraph 3 .5 .1.1, Function, of Specification 13697N states: 

The signal shall meet the following requirements, when 
tested in accordance with 4.5.1.1. 

a. Display color (Cl): 

b. Function (MlOl): 

c. Delay (Ml02): 

Produce orange smoke and red 
flare display from the 
designated end. 

Ignite and produce a display 
from both ends. 

3 seconds maximum from 
initiation to generation of 
display .... 

d. Display times (M103): The display time shall begin 

7 
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TEST REFERENCE OF TABLE I 

Five Ft Drop (4.5.2.1) 
Transportation Vibration (4.5.2.3) 

after the delay time ends and 
shall not include any output 
after generation of the display 
stops. 

FLARE (SEC) SMOKE 
Min Max Min 

16 23 12 
16 23 12 

Temperature and Humidity (4.5.2.4) 16 23 12 
High Temperature (4.5.2.5) 16 23 11 
Low Temperature (4.5.2.6) 16 23 15 
Sealing Function (4.5.2.7) 16 23 12 

e. Safety function (C8): During function igniter shall not 
separate from the outer container. 

(R4, tab 22 at 4) 

(SEC) 
Max 

19 
19 
22 
18 
25 
19 

18. Compliance with the function requirements is tested in accordance with the 
Function Test described in 1 4 .5 .1.1; it describes the process used to ignite the signal to 
test whether the signal functions properly (R4, tab 22 at 9). 

19. Paragraph 3.5.2.7, Sealing (M105), of Specification 13697N states, "The 
signal shall withstand a vacuum of 6.0 ± 1.0 inches of mercury below atmospheric for 
a minimum period of 60 seconds without signs of leakage when tested in accordance 
with 4.5.2.7" (R4, tab 22 at 5). Compliance with this requirement is tested in 
accordance with the Sealing Test described at 14.5.2.7 (id. at 11). During the sealing 
test, signals are submerged in a water vacuum. A defective signal, commonly referred 
to as a "leaker," is a unit that exhibits an escape of air bubbles in the water (tr. 2/120). 
The escape of air bubbles reveals that water has infiltrated into the unit, and, therefore, 
the unit does not meet the sealing characteristics described at 13.5.2.7 of Specification 
13697N (R4, tab 22 at 11; tr. 2/94). Paragraph 4.5.2.7 specifically provides: 

Leakers are indicated by air bubbles issuing from the 
signal. Do not mistake the escape of occluded air for 
leakage. Signals which are not defective may be used for 
further testing or returned to the lot. Replace protective 
cap after test. Defectives are signals failing to meet the 
requirements of 3 .5 .2. 7. 

(R4, tab 22 at 11) 

8 
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20. Mr. Robert Hirst, PSI's vice president and general manager, testified that 
there are a variety of reasons why a signal could leak (tr. 2/147). The three root causes 
most commonly discussed by the parties during the performance of this contract are as 
follows: (1) a problem with the sealing disk; (2) a defect in the 0-ring; and/or (3) an 
improper crimp of the MK 124 canister. The Board also notes, that according to the 
testimony of Mr. Hirst, an ongoing point of contention between PSI and the 
government was the amount of air bubbles necessary to indicate a failure of the sealing 
test as opposed to an escape of occluded air (tr. 2/120). 

21. Other signal requirements pertinent to this appeal are as follows: 

3.5.2.l Five (5) foot drop (C2). The signal shall 
withstand five ( 5) foot drop without exploding or burning 
when tested in accordance with 4.5.2.1. 

3.5.2.2 Forty (40) foot drop (C3). The signal shall 
withstand forty (40) foot drop without exploding or 
burning when tested in accordance with 4.5.2.2. 

3.5.2.3 Transportation vibration (C4). The packaged 
signal shall withstand transportation vibration without 
exploding or burning when tested in accordance with 
4.5.2.3. 

3.5.2.4 Temperature and humidity (CS). The signal 
shall withstand temperature and humidity without 
exploding or burning when tested in accordance with 
4.5.2.4. 

3.5.2.5 High temperature (C6). The signal shall 
withstand a temperature of+ 120°F ± 5°F for a minimum 
period of 16 hours without burning or exploding when 
tested in accordance with 4.5.2.5. 

3.5.2.6 Low temperature (C7). The signal shall 
withstand a temperature of -20°F ± 5°F for a minimum 
period of 16 hours without burning or exploding when 
tested in accordance with 4.5.2.6. 

(R4, tab 22 at 4-5) 

22. Specification 13697N also describes the inspection requirements for the 
MK 124. It provides that there are two types of inspection requirements: (a) First Article 

9 
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Inspection (4.3); and (b) Quality Conformance Inspection (4.4). Specification 13697N 
states that for a first article inspection "[t]he contractor shall deliver a sample of 185 
signals to [Naval Service Warfare Center (NSWC) Crane], for examination, testing, 
evaluation, and acceptance as in Table I."  (R4, tab 22 at 6) The parties commonly refer 
to a first article inspection as a first article test (FAT) (see, e.g., tr. 2/110). For a quality 
conformance inspection, Specification 13697N prescribes the following: 

An inspection lot shall consist of 3201 to 10,000 signals 
offered for delivery at one time including test samples (see 
6.2). Inspection lots shall be inspected as follows: 

b. Each lot shall be sampled as required for Plan A, 
Table I. 

c. Upon failure of any lot to meet acceptance 
requirements for either Plan A or Plan B tests, the next lot 
shall be tested and accepted in accordance with Plan A, 
Table I. 

d. No lot shall be accepted in accordance with Plan 
B, Table I, unless the preceding lot has met the test 
requirements of the applicable plan. 

e. Each inspection lot shall contain only primers 
from one lot produced by one manufacturer. 

f. Upon completion of a lot and selection of the 
sample, the Government shall be notified. The designated 
government activity shall then notify the contractor which 
test plan shall apply (see 6.2). 

g. Sampling, examination, testing, and acceptance 
of inspection lots shall be performed as specified in the 
steps given below. 

STEP 1. Upon starting production or delivery of an 
acceptable first article sample, as applicable, all inspection 
lots shall be examined, tested in sequence and accepted in 
conformance with Table I, Sampling Plan A, until two (2) 
consecutive lots have met acceptance requirements of 
Table I. 

10 
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STEP 2. Inspection lots other than those defined in Step 1 
shall be examined, tested in sequence and accepted in 
conformance with Table I, Sampling Plan B, except that 
one lot shall be randomly selected from each five 
consecutive inspection lots and examined, tested in 
sequence and accepted in conformance with Table I, 
Plan A. 

(R4, tab 22 at 6-7) The parties commonly refer to the quality conformance inspection 
as a lot acceptance test (LAT) (see, e.g., tr. 2/110). 

23. The pertinent inspection requirements for the MK 124 are as follows: 

4.5.2.1 Five (5) foot drop test. The signal shall be 
subjected to the five foot drop test prescribed in Test A4 of 
MIL-STD-331, except the signal shall be dropped free-fall 
without guidance system or associated equipment. 
Defectives are signals failing to meet the requirements of 
3.5.2.1. 

4.5.2.2 Forty (40) foot drop test. The signal shall be 
subjected to the forty foot drop test prescribed in Test A3 
ofMIL-STD-331, except the signal shall be dropped 
free-fall without guidance system or associated equipment. 
Defectives are signals failing to meet the requirements of 
3.5.2.2. 

4.5.2.3 Transportation vibration test [(TV test)]. The 
signal, as packaged in accordance with drawing 2128332, 
shall be subjected to the transportation vibration test 
prescribed in Test Bl, Section 6.1 ofMIL-STD-331. Inert 
mock-up signals shall be used to complete the filling of the 
pack"'ge for this test. Defectives are signals failing to meet 
the requirements of 3.5.2.3. 

4.5.2.4 Temperature and humidity test [(T&H test)]. The 
signal shall be subjected to one 14 day temperature and 
humidity cycle prescribed in Test Cl ofMIL-STD-331. 
Defectives are signals failing to meet the requirements of 
3.5.2.4. 

11 
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4.5.2.5 High temperature test. The signal shall be 
conditioned in a suitable chamber at+ 120°F ± 5°F for a 
minimum period of 16 hours and while at that temperature 
shall be subjected to the function test. Defectives are 
signals failing to meet the requirements of 3.5.2.5. 

4.5.2.6 Low temperature test. The signal shall be 
conditioned in a suitable chamber at -20°F ± 5°F for a 
minimum period of 16 hours and while at that temperature 
shall be subjected to the function test. Defectives are 
signals failing to meet the requirements of 3.5.2.6. 

(R4, tab22 at 10-11) 

24. Specification 13697N also includes Table I, which is a summary of the 
tests that are performed during inspection of the MK 124 (tr. 3/63). The table lists, in 
testing sequence order, all the inspections and tests that are performed as part of the 
FA Ts and LA Ts and details the sample size to be subjected to each particular test (R4, 
tab 22 at 8; tr. 3/64-65). Below is an excerpt of the tests pertinent to these appeals as 
they appear in the table. 

EXAMINATIONS AND TESTS FRIST ARTICLE INSPECTION LOT SAMPLING 
SAMPLING PLANS PLANS 

Test Sequence~ Sample Acceptance Plan2/ Sample Acceptance 
Size Criteria I/  A B Size Criteria I/ 

Sealing (4.5.2.7) 100% Ac O Re I X X 
100% of 

Ac O Re I 
of 

Sample 
Sample 

Five (5) Foot Drop (4.5.2.1) Ac O Re I X Ac O Re I 
Sealing (4.5.2.7) Ac O Re I Ac O Re I 

Function (4.5.1.1) 5 (a&e) 5 Signals (a&e) 
Signals Ac O Re I Ac O Re I 

(b, c, &d) (b, c, &d) 
Ac I Re 2 Ac I Re 2 

Forty (40) Foot Drop (4.5.2.2) 5 Ac O Re I 
None Signals 

Transportation Vibration (4.5.2.3) Ac O Re I X Ac O Re I 
Sealing (4.5.2.7) Ac O Re I Ac O Re I 

Function ( 4.5. I. I) (a&e) (a&e) 
30 Ac O Re I 20 Signals Ac O Re I 

Signals (b) (b) 
Ac 2 Re 3 Ac I Re 2 

(c&d) (c&d) 
Ac 3 Re 4 Ac 2 Re3 

Temperature and Humidity 
30 

Ac O Re I X Ac O Re I 
(4.5.2.4) 

Signals 
20 Signals 

Function ( 4.5 .1.1) (a&e) (a&e) 

12 
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Ac O Re I 
(b) 

Ac 2 Re 3 
(c&d) 

Ac 3 Re4 
High Temperature (4.5.2.5) Ac O Rel X 

Function (4.5.1.1) (a&e) 

30 
Ac O Re 1 

Signals 
(b) 20 Signals 

Ac2 Re 3 
(c&d) 

Ac 3 Re4 
Low Temperature (4.5.2.6) Ac O Re 1 X 

Function ( 4 .5 .1.1 ) (a&e) 

30 
Ac O Re 1 

Signals 
(b) 20 Signals 

Ac2 Re3 
(c&d) 

Ac 3 Re 4 
Function ( 4.5.1.1) (a&e) X X 

Ac O Re 1 
50 (b) 

50 Signals 
Signals Ac l Re 2 

(c&d) 
Ac 3 Re4 

Group Data Acceptance1/ (b) X 
155 Ac 5 Re6 115 

Signals (c&d) Signals 
Ac 10 Re 11 

NOTES: l! Ac = Acceptance number for defectives of 
specified requirements of Section 3. 

(R4, tab 22 at 8-9) 

Re = Rejection number for defectives of 
specified requirements of Section 3. 

2/ Test plans applicable to inspection lots. 

Ji Grouped for Function Test. 

~/ Tests to be performed in order of indentured 
sequence within individual blocks .. 

Ac O Rel 
(b) 

Ac 1 Re 2 
(c&d) 

Ac2 Re3 
Ac O Re 1 

(a&e) 
Ac O Re 1 

(b) 
Ac 1 Re 2 

(c&d) 
Ac 2 Re 3 
Ac O Re 1 

(a&e) 
Ac O Rel 

(b) 
Ac 1 Re 2 

(c&d) 
Ac2 Re3 

(a&e) 
Ac O Re 1 

(b) 
Ac l Re 2 

(c&d) 
Ac 3 Re4 

(b) 
Ac 3 Re4 

(c&d) 
Ac 7 Re 8 

25. Table I provides the acceptance criteria for each test and examination (R4, 
tab 22 at 8-9). For example, an acceptance criteria of"Ac O Re 1" attached to a test 
sequence means that a sample lot would pass the noted test and be accepted if there 
were zero failures but be rejected if there was one test failure, or defect, within the 
sample lot (tr. 2/122). 
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26. In some instances Table I lists a primary test and then notes secondary tests to 
be completed on the samples put through the primary test. For example, "Five (5) Foot 
Drop (4.5.2.1)" appears in the table, referring to the 5-ft. drop test described at ,i 4.5.2.1. 
Directly below, in the 5-foot drop block of the table, "Sealing (4.5.2.7)" and "Function 
(4.5.1.1)" appear on sub rows. This prescribes that additional testing shall be performed 
immediately after the primary 5-foot drop test. Accordingly, for both the FAT and LAT 
Plan A, five signals are to be pulled and run through the 5-foot drop test. Following the 
5-foot drop test, the same samples are to be put through the sealing test as described at 
,-r 4.5.2.7. After the sealing test, the same samples are to be put through the function test 
described at ,-r 4.5.1.1.3  Each stage of testing has its own acceptance criteria appearing on 
the corresponding sub row within the 5-foot drop block row of the table. (See finding 24) 

27. Table I also indicates that the function test has multiple acceptance criteria (see 
finding 24 ). Acceptance criteria varies dependent upon the function characteristic 
requirements listed at ,-r 3.5.1.1 (see finding 17). For example "a&e" in Table I, refers to the 
"display color" requirement listed at "a" of,-r 3.5.1.1 and the "safety function" requirement 
listed at "e" of ,-r 3 .5 .1.1. For those tests pertinent to this appeal, the acceptance criteria for 
the safety function requirement is "Ac O Re l." (See findings 17, 24) 

28. The TDP also includes Drawing 3139733, which depicts a cross section of 
the MK 124. The drawing identifies additional required characteristics of the MK 124. 
Note 10 of the drawing provides: 

After crimping, [both igniters] shall not be damaged and 
shall be capable of withstanding a torque of 20 
inch-pounds min with [the outer container] without relative 
movement. 

(R4, tab 97) Note 10 is preceded by the indicator "(M103)" identifying it as a Major 
characteristic. The drawing also includes Note 13, identified as a Critical characteristic. 
It provides: 

(Id.) 

Alignment pin of [ the igniter for the smoke trigger 
assembly] shall be in alignment pin hole of [the smoke 
primer and holder] after crimping. 

3  For this reason when discussing a sealing test or function test performed on samples 
that first underwent a primary test, the primary test will often be referred to as 
the "preconditioning environment" (see, e.g., tr. 3/78). 
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29. Mr. Kevin Bowen was the government's lead technical agent and design 
agent for the MK 124 during PSI' s contract. He began acting as the design agent for 
the MK 124 in 1996 and, accordingly, was involved in the contracts for the production 
of the MK 124 prior to the award to PSI. Beginning in 1991 and up until the contract 
award to PSI, Martin Electronics produced the MK 124. Mr. Bowen testified that 
during that period of time Martin Electronics produced in excess of one million Code 
A 4 MK 124s. (Tr. 3/60, 169-70) Mr. Andy Long began working for Martin 
Electronics in 1998 in a consultant capacity relating to Martin Electronics' production 
of the MK 124. He testified that Martin Electronics experienced problems 
manufacturing the MK 124, particularly relating to signals leaking. He was not 
involved with the testing of the MK 124 and had no knowledge of whether Martin 
Electronics had failed any LATs. (Tr. 3/36-37) Mr. Long, who later acted as PSI's 
senior quality manager during PSI' s performance of the contract, testified that he 
believed the MK 124 was an "extremely difficult item to manufacture" and described 
it as ''virtually un-producible" with "a lot of pitfalls in the design that makes it easy to 
make mistakes during assembly" (tr. 3/38). 

II.  PSl's Relationship with DCMA 

30. At the time of contract award, PSI had multiple contracts that were 
administered or otherwise monitored by DCMA, and three QARs were assigned to PSI' s 
facility (see tr. 1/46, 52). PSI's facility is located in Byron, Georgia, and includes a test 
lab. Testing at PSI's lab is conducted by PSI personnel and overseen by the lead test 
technician, an employee of PSI. (R4, tab 282 at 2; tr. 3/6) QARs and other government 
personnel would observe testing performed at PSI' s facilities if the tests were required 
by one of the government's contracts with PSI (see, e.g., R4, tab 131). 

31. Mr. David Karlson, a senior manager at PSI, testified that in 2004 the 
relationship between PSI and the QARs, particularly the lead QAR, 5 began to 
deteriorate (tr. 1/46). Mr. Karlson testified that the QARs began to make fraud 
allegations against PSI and that PSI was investigated by the FBI and indicted based, in 
part, on the QARs' allegations (tr. 1/46, 55). None of the fraud allegations are related 
to the contract at issue in these appeals or the MK 124 (tr. 1/104, 108). 

32. Mr. Karlson specifically testified about one of PSI's other contracts, 
referred to as the M583 contract. He testified that by 2006 PSI had a nonfunctioning 

4 Condition codes are assigned to ammunition items to denote their availability for use. 
Condition Code A denotes full unrestricted use. Condition Code B denotes 
some type of restriction, i.e. "for training purposes only" or only for use in 
areas above a certain temperature. (Tr. 3/154) 

5 According to the testimony of Mr. Dean Cowart, a DCMA QAR at PSI, there was no 
official lead QAR position (tr. 3/220). 
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working relationship with the QARs with respect to the M583 contract. Mr. Karlson 
described a meeting with the deputy program manager for the items produced under 
the M583 contract and testified that as a result of that meeting the lead QAR was 
removed from PSI in 2006. (Tr. 1/79-80) 

33. Mr. Karlson testified that the removed QAR was replaced by one of his 
subordinates,6 Mr. Dean Cowart (tr. 1/80). It appears that the removal of the lead QAR 
did not resolve the conflict between PSI and the QARs on the M583 contract. In fact, a 
government engineer assigned to PSI to work on the M583 contract by the deputy 
program manager eventually wrote a letter to the deputy commander ofDCMA. He 
requested that Mr. Cowart be removed from the PSI contract ''because he could not be 
objective because of an incident that had occurred before [the government engineer] had 
arrived." (Tr. 1/126) Mr. Cowart worked as a QAR at PSI from March 2004 to the 
summer of 2012 (tr. 3/203). Mr. Cowart was one of the QARs involved with witnessing 
the testing of the MK 124 (tr. 3/205-06). 

34. All testimony describing incidents demonstrating the bad relationship 
between PSI and the QARs related to contracts other than the contract at issue in these 
appeals (tr. 1/108-09). However, Mr. Karlson testified that due to the actions and 
representations of the QARs "there was a black cloud over the company" (tr. 1/100). 
Mr. Karlson further testified that PSI only experienced problems on projects involving 
the QARs. He stated that ''it was only where these QARs were involved that we had 
very significant constant problems that lasted for years and all of which coincided with 
the period of performance of [the contract at issue in these appeals]." (Tr. 1/82-3) 

III. Contract Performance 

35. PSI began producing lots of MK 124s in 2006. PSI's production is broken 
into four major stages called "interfixes." The change from one interfix to the next 
denotes either a major change in the manufacture of the MK 124 and/or a restart of 
production following a stop of work (tr. 2/23-24). During each interfix, PSI produced 
production lots to include no more than 10,000 signals (R4, tab 22 at 6, tab 157 at 3; 
tr. 4/52-53). Each production lot was assigned a number consisting of the number of the 

6 Mr. Cowart disputes that he was a subordinate of the removed QAR (tr. 3/220). 

16 



APPX019

interfix in which it was produced followed by the number of the individual lot (see, e.g., 
ex. A-57).  Accordingly, Lot 001-002 was the second lot produced during Interfix I.8 

A. lnterfzx 1 

36. PSI produced eleven lots during Interfix 1. The signals produced during 
this interfix utilized the 433L disk, the suggested source of supply indicated in 
Drawing 2114083. (Tr. 2/22-23; ex. A-5) 

37. Lot 1-1 failed the LAT due to leakers and was rejected (R4, tab 60 at 5; 
ex. A-5). 

38. Mr. Bowen testified that the leakers in Lot 1-1 occurred as a result of the 
failure of a PSI vendor to properly re-anneal the outer containers of the MK 124s, 
which created problems when a unit was crimped (tr. 3/173-74). As a result, leaking 
was observed at the crimps around the 0-ring (tr. 3/132). Accordingly, the lot was 
rejected (R4, tab 60 at 5; ex. A-5). Once the issue was brought to PSI's attention, the 
vendor was able to correct the issue (tr. 3/173-74). 

39. Lot 1-2 failed the LAT due to long display times from the smoke end of the 
MK 124 (tr. 3/141). During the low temperature function test 12 signals, out of the 
sample of 20 signals, produced smoke displays longer than the maximum smoke 
display time of25 seconds (R4, tabs 51,285 at 5; see finding 17). The longest smoke 
display time was 30.29 seconds (R4, tab 283 at 3). Additionally, 6 units, out of a 
sample of20 units, produced smoke displays longer than the maximum display time of 
19 seconds during the TV function test (R4, tab 283 at l; see finding 17). Mr. Bowen 
testified that witnesses to the test agreed that even though display times were long, the 
display of smoke "was continuous, was robust, and was significant" (tr. 3/141). PSI 
ultimately submitted Request for Deviation (RFD) No. 30606-8476-D012 (RFD 12), 
dated 28 November 2006, asking to extend the acceptable display time criteria for Lot 
1-2 to 31 seconds. RFD 12 was approved, and Lot 1-2 was accepted on deviation. 
(R4, tab 51) 

40. Lot 1-3 passed all inspections and was accepted by the government (ex. A-5). 

7 During the hearing, the government objected to appellant's exhibit, marked as Exhibit 
A-5, stating that there were inaccuracies with some of the data presented. The 
document was admitted but the government was allowed the opportunity to 
question witnesses in order establish inaccuracies in the data. (Tr. 2/18-20) Any 
reference made to Exhibit A-5 refers to information that was either not disputed 
by the government or that the government did not show to be inaccurate. 

8 For the purposes of this decision, we will remove extraneous zeroes from the lot 
numbering system; Lot 001-002 will be referred to as Lot 1-2. 
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41. On 19 January 2007, PSI submitted an LAT report to the contracting 
specialist indicating that Lot 1-4 failed the LAT due to long display times from the 
smoke end of the MK 124. Nineteen units from a sample size of 50 units produced 
smoke displays longer than the maximum display time of 19 seconds during the function 
test. (R4, tab 283 at 9) The longest display time was 22.03 seconds (R4, tab 283 at 12). 
The lot was accepted on deviation (ex. A-5). 

42. On 24 January 2007, PSI submitted RFD No. 30606-8476-DOB (RFD 13). 
In Box 22, Description of Deviation/Waiver, it stated: 

Present requirements: WS 13697N, Para. 3.5.1.1, Table I; 
Smoke Max Bum time for sealing function is 19 to 25 
seconds. The intent is that a full smoke column will be 
viable during this time frame. To have slightly longer 
column (plume) of smoke will not have an effect on Form 
Fit or Function as long as the Minimum to Maximum 
Smoke column is meet [sic]. 

In Box 23, need for Deviation/Waiver, it stated: 

We respectfully request, at no cost to the Government, a 
Deviation from the requirement maximum of 19 seconds to 
a maximum of 25 seconds for the smoke bum on this 
Contract W52PIJ-04-C-0098 and all Mods. 

By letter dated 5 February 2007, the government approved the request and agreed to 
incorporate the change into the contract. (R4, tab 55) 

43. While Box 22 describes the sealing function specifically, it appears that the 
parties treated RFD 13 as having raised the maximum smoke display times for all 
function tests to 25 seconds throughout Interfixes 1, 2 and 3.9  Mr. Bowen testified that 
RFD 13 changed the maximum smoke display time to 25 seconds "irrespective of ... the 
preconditioning environment" (tr. 3/78; see finding 26 n.3). The individual test data 
sheets for Lot 1-6 lists the maximum smoke display times for all tests as 25 seconds. 
It also lists the longest smoke display times for signals tested in each preconditioning 
environment. Across multiple tests, the longest smoke display times are longer than 
the maximum display times listed in the "Test Reference of Table I" at 13.5.1.l(d) of 
Specification 13697N but less than 25 seconds (R4, tab 283 at 24; see finding 17). All 

9  The government describes the effect of RFD 13 in its brief stating that it "change[ d] the 
maximum smoke display times listed in [Spec 13697N] to 25 seconds for the 
duration of the contract, regardless of preconditioning environment" (gov't br. 1 21 ). 
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are marked as conforming signals; there is no evidence that the government objected 
to these reportings (R4, tab 283 at 24). There is similar test data across the lots; 
signals showed smoke display times longer than their respective originally stated 
maximum display times but less than 25 seconds and were not marked as failures on 
the individual test data sheets (see, e.g., R4, tab 193 at 10, tab 282 at 51, tab 283 at 
68). In some instances, a government representative's initials appear at the bottom of 
the individual test data sheets (see, e.g., R4, tab 282 at 51 ). However, the scope of the 
change implemented by the incorporation of RFD 13 into the contract became an issue 
during the performance of Interfix 4 (see findings 14 7-48). 

44. In describing the purpose of the maximum smoke display time cap in the 
contract, Mr. Bowen testified that the cap is to ensure that the smoke expelled is robust 
and thick enough that it can be seen from a reconnaissance craft even if disbursed by 
wind. Mr. Bowen also testified that around 30 seconds had always been a working 
maximum smoke display time on accepting an extended display times. (Tr. 3/166) 
However, PSI personnel testified that throughout contract performance they were 
under the impression, as a result of comments from government personnel including 
Mr. Bowen, that signals burning a "little longer" were not a problem and may even be 
helpful to the signal user, provided the smoke display was consistent and robust 
(tr. 2/62-63, 3/9, 30). 

45. Lot 1-5 passed all inspections and was accepted by the government (ex. A-5). 
There is no evidence in the record about the smoke display times of the MK 124 samples 
tested during Lot l-5's LAT. 

46. In March 2007, Lot 1-6 failed to meet the test requirements due to long 
smoke display times during low temperature function testing. The LAT report 
provides: 

Twenty signals (SIN [serial number] 41-60) were tested 
and were not in conformance with the requirements.... The 
following defect was noted. 

(a) A total of 15 signals had smoke display times 
greater than the 25 second maximum and failed to meet the 
requirement of [Specification 13697N] paragraph 3.5.1.1 
with the application of [Deviation 30606-8476-D013 (RFD 
13)].£101 The failure is classified as a major (Ml 03) defect, 

10 The LAT report suggests that RFD 13 changed the maximum smoke display time 
for low temperature preconditioned samples. However, the Test Reference for 
Table I table as originally provided in Specification 13697N allowed a 
maximum smoke display time of 25 seconds for low temperature function 
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with an acceptance criterion of accept 2, reject 3 in 
accordance with [Spec 13697N] table I. 

(R4, tab 283 at 23) The longest smoke display time was 33.2 seconds (R4, tab 283 
at 24). PSI submitted RFD No. 30606-8476-D014 (RFD 14), dated 20 April 2007, 
requesting to extend the maximum display time to 34 seconds for Lot 1-6. The RFD 
was approved, and Lot 1-6 was accepted on deviation (R4, tab 56). 

47. According to Mr. Bowen, Lot 1-7 was rejected due to tight trigger 
assemblies. The MK 124 is designed to be one hand operable. During testing of Lot 
1-7, two signals were determined to be non compliant because they could not be 
triggered by a thumb or a forefinger; the government classified this problem as a 
workmanship issue. After the initial failure, PSI performed a l 00% screen on the lot 
to cull all tight trigger assemblies, reducing the quantity of Lot 1-7. The units that 
passed the screen were resubmitted for limited testing to establish that the cull had 
been successful and tight trigger assemblies had been removed from the lot. PSI then 
submitted a proposal to rework the trigger assemblies of the signals removed during 
the screening process, which the government approved. PSI performed the rework and 
submitted the reworked lot, designated Lot 1-7 Alpha (A); the term Alpha is used to 
indicate that the lot was previously submitted, reworked and then resubmitted. When 
a sample from Lot 1-7 A was tested, a couple of trigger assemblies were still tight. 
Accordingly, PSI performed a second 100% screening and culling operation, after 
which Lot l-7A was accepted. (Tr. 3/145-47) 

48. Lot 1-8 was submitted and failed the LAT in June 2007 due to long smoke 
display times during low temperature function testing. Five units out of a sample of 
20 units had smoke display times of greater than the 25 second maximum.11  The longest 
smoke display time was 26.61 seconds. PSI submitted RFD No. 30606-8476-D015 
(RFD 15), dated 26 June 2007, requesting that the government accept Lot 1-8 with the 
five time failures. The government approved RFD 15 and Lot 1-8 was accepted on 
deviation. (R4, tab 57 at 3) 

49. Lot 1-9 passed the LAT and was accepted by the government (ex. A-5). 
There is no evidence in the record about the smoke display times of the MK 124 
samples tested during Lot l-9's LAT. 

testing (see finding 17). RFD 13 made no change to the maximum smoke 
display time for function tests performed on samples that had undergone low 
temperature preconditioning. 

11 From the beginning of contract performance, the maximum smoke display time for 
low temperature preconditioning function testing was 25 seconds (see 
findings 17, 46 n.10). 
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50. Mr. Terry Goodrich, a manufacturing engineer for appellant on the MK 124 
contract in 2006, testified that PSI continued to experience problems with leakers 
throughout Interfix 1 (tr. 2/155). PSI implemented a process of in-house testing all 
manufactured signals for leaking prior to submitting a lot for the LAT, and during the 
in-house tests, it continued to discover leakers (tr. 2/155-56, 3/173). 

51. Appellant alleges that the LATs for Lots 1-2 through 1-9 also found leakers 
during the sealing test. Mr. Goodrich testified that during Interfix 1, when a lot failed 
the sealing test, PSI performed a 100% screening to check for leaks. This screening 
was either observed by a QAR or Mr. Bowen or, if unobserved, following the 
screening, the government would pull a sample from the reworked lot and test again. 
(Tr. 2/157) Mr. Goodrich's testimony is the only evidence offered to support 
appellant's allegation that the sealing tests for Lots 1-2 through 1-9 revealed leakers. 
Mr. Bowen contradicted Mr. Goodrich's testimony; Mr. Bowen testified that no 
leakers were identified during the LATs for Lots 1-2 through 1-9 (tr. 3/149). 
Furthermore, there is no contemporaneous documentation in the record that indicates 
that Lots 1-2 through 1-9 failed the sealing test. Accordingly, we find that there is 
insufficient evidence of failures of the sealing test during the LATs for Lots 1-2 
through Lot 1-9, and thus no need for the government to agree to PSI screening the 
lots for leakers with government witnesses present. 

52. PSI submitted Lot 1-10 for the LAT. The LAT revealed multiple leakers 
during the sealing test. Concurrently there were long ignition times 12 during the 
function test. PSI attempted to rescreen the lot to cull the leakers. (Tr. 3/150) There 
is no contemporaneous documentation in the record concerning this rescreening, and it 
is unclear whether the government approved the process. Regardless, neither party 
disputes that PSI performed a 100% screening of Lot 1-10 for leakers following the 
LAT but continued to find leakers when it internally screened the reworked lot. The 
government rejected Lot 1-10. (Tr. 2/158, 3/86, 149-51) 

53. Following the failure of Lot 1-10, PSI stopped further production of Lot 1-11 
and submitted the lot, as it was, for the LAT. Lot 1-11 failed the LAT due to leakers and 
was rejected by the government. (Tr. 2/158, 3/86, 149-51) 

B. Transition from Interfix 1 to Interflx 2: The Disk Change 

54. PSI became concerned that the root cause of the leaking defects was the 433L 
disk. At the time, PSI believed that the production of the 433L disk had changed and 

12 This is the time from when a signal is triggered to when smoke or flare displays 
(tr. 2/158; see finding 17). 
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that, as a result, the disks they were receiving were of a poorer quality and causing the 
leakers. 13 (Tr. 3/86-87) 

55. PSI began conducting engineering tests to look for an alternative sealing disk. 
PSI created three sample sets of 100 MK 124s. Each set was manufactured using a different 
sealing disk. One set was manufactured using the 433L disk, used during Interfix 1. The 
two alternative sealing disks were the 3M 363L High Temperature Aluminum Foil/ Glass 
Cloth Tape (363L disk) and the 3M 427 Aluminum Foil Tape. PSI then tested the samples 
in accordance with some of the LAT test procedures, including the sealing test, in the 
presence of an NSWC Crane engineering representative. (R4, tab 210 at 2; tr. 2/158-59) As 
a result of the testing, PSI determined that the 363L disk worked well (tr. 2/158). 

56. The 363L disk has an adhesion strength of 67 ounces per inch width and a 
total thickness of7.3 mils (R4, tab 210 at 3). In comparison, the 433L disk used to 
manufacture Interfix 1 has an adhesion strength of38 ounces per inch width and a total 
thickness of 3 .5 mils ( ex. G-1 ). 

57. On 5 November 2007, PSI submitted RFD No. 30606-8476-DOl 7 (RFD 
1 7). In Box 22, Description of Deviation/Waiver, it stated: 

We respectfully request, at no cost to the Government, 
Variance of Average Material thickness from 3 .4 Mil. to 
7.3 Mil. Further, confirm that Average characteristics 
noted in table (other than thickness) are minimums, not 
nominal. 

In Box 23, Need for Deviation/Waiver, it stated: 

Recommended product (3M 433L) is no longer compliant 
with drawing requirements. Alternate product( s) have 
been found that meet/ exceed the noted thickness consensus 
interpretation of characteristics are as minimums ( except 
thickness) product data sheets and report from 
Engineering/Qualification Testing performed by PSI and 
witnessed by NSWC Crane are attached. 

(R4, tab 210 at 1) Attached to RFD 17 was a brief summary of the engineering testing 
PSI performed on potential replacement sealing disk candidates. It provides that 
"testing was performed ... to assure capability of new material to be used on all future 

13 Although it was believed by PSI that 3M's production facility had relocated to 
Mexico (tr. 3/86-87), this was later determined to be untrue (R4, tab 289 at 1). 
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manufacture of [the MK 124 under the contract]." PSI reported the testing results as 
follows: 

All Units functioned within limits except for the two (2) 
noted below. 

Note: we had one (1) misfire due to ice on the striker 
assembly (Cold test) and one short candle bum on the 
Smoke side. Both were utilizing the 427 Aluminum Foil 
Tape material. 

Neither failure was a result of the Sealing Disk 
Material. 

(R4, tab 210 at 2) 

58. By letter dated 26 November 2007, the government approved RFD 17 and 
agreed to incorporate the change into the contract. The letter stated: 

Enclosed are RFDs 30606-8476-D016, PAN 
R07Y7009 entitled: requirement to dry heat pad in vacuum 
oven; and RFD 30606-4876-DOI 7 [RFD 17], PAN 
R07Y7010 entitled: change in material for foil tap [sic], 
drawing 211366 [sic]. These RFDs are forwarded for 
incorporation into the contract in accordance with the 
Changes Clause subject to changing the classification to 
"Minor" in blocks 6, and 14c to correct typographical 
errors. 

An authorized representative of your company is 
required to sign a copy of the letter and return it to the 
Procuring contracting Officer (PCO)C141 as 
acknowledgement and acceptance of the above terms and 
changes as described above. Signature waives any and all 
claims for equitable adjustment attributed to such facts and 
circumstances resulting from the changes. These changes 
are effective on the date the following is executed .... 

14 The CO is often referred to as the procuring contracting officer (PCO) in contract 
documents and in the parties' correspondence (see, e.g., R4, tab 85 at 2). 
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PSI's engineer manager signed the letter on 29 November 2007. (R4, tab 62 at 1) 

59. The parties bilaterally executed Modification No. P00021 (Modification 
P00021) in January 2008. The modification revised the delivery schedule and 
incorporated two RFDs, including RFD 17, into the contract. It provided in part: 

1. THE PURPOSE OF THIS MODIFICATION IS TO 
DO THE FOLLOWING: 

B. INCORPORATE RFDS 30606-8476-D016 PAN 
R07Y7009 REQUIRING TO DRY HEAT PAD IN 
VACUUM OVEN, AND RFD 30606-8476-DOl 7 [RFD 
17] PAN R07Y7010 TO CHANGE MATERIAL FOR 
FOIL TAPE UNDER DRAWING 2113661 AT NO 
ADDITIONAL COST TO EITHER PARTY. SEE HQ, 
ASC LETTER DA TED 26 NOVEMBER 2007 
INCORPORATED AT ATTACHMENT 043. 

The modification included attachments and enclosures. The modification included an 
approved copy of RFD 17 as Enclosure 2, and it included the signed copy of the 
26 November 2007 letter as Attachment 043. (R4, tab 63 at 3, 25-26, 28) 

C. Interfzx 2 

60. PSI began a second round of production using the 363L disk in the 
manufacture ofthe MK 124. The second round of production was called Interfix 2. 
(Tr. 3/152-53, ex. A-5) 

61. PSI submitted Lot 2-1 for the LAT in January 2008 (R4, tab 282 at 44). 
PSI submitted Lot 2-2 for the LAT at the same time (id. at 32). The LAT reports for 
Lot 2-1 and Lot 2-2 are both dated 17 April 2008 (id. at 32, 44). 

62. Both lots failed the temperature and humidity (T &H) test. During Lot 2-1 's 
LAT 10 units from a sample size of 20 units failed the T &H function test. During Lot 
2-2's LAT, 13 units from a sample of20 units failed the T&H function test. The cover 
letters of both LAT reports addressed the T&H failure in the same way. The letters 
stated: 

Sealing Disk failed to withstand Temperature & Humidity 
Testing. 
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This constitutes a Lot rejection as specified in WS 
13697N, Table I Inspection Plan, "A" plan with paragraphs 
4.5.2.4 and 4.5.1.1. 

(R4, tab 282 at 32-33, 44-45) 

63. PSI's Lot 2-1 LAT report also indicated that "Two (2) minors were noted; 
Igniter assemblies separated from the can, post function" (R4, tab 282 at 45). The 
attached individual test data shows a total three notations indicating that the trigger 
assembly separated from the MK 124 canister. On the TV test data sheet there is a 
notation reading "TRIG ASSM OFF." There are two "Trip Assembly came off' 
notations on the outside function test data sheet. (Id. at 46-4 7) 

64. The Lot 2-2 LAT report similarly indicated that "One (1) minors [sic] was 
noted; Igniter assemblies separated from the can, post function, when the expended 
unit was tossed and hit the ground" (R4, tab 282 at 32). The attached individual test 
data shows a total two notations recording that the trigger assembly separated from the 
MK 124 canister. There is one notation on the TV test data sheet and one notation on 
the individual test data sheet for the outside function test. (Id. at 34-35) 

65. The parties dispute the timing of the trigger assembly separations observed 
during the LATs for Lots 2-1 and 2-2. The government alleges that all separations 
occurred post function, after the flare end of tlie MK 124 had stopped burning. 
Appellant alleges there was one separation during function observed in each lot's 
LAT. Three individuals testified about their recollection of the separations observed 
during the testing of Lots 2-1 and 2-2. 

66. The responsibilities of PSI's lead test technician, Mr. Darryl Suber, during 
the MK 124 LATs included observing the tests and recording the results. Government 
personnel, particularly Mr. Bowen, directed Mr. Suber to make notes on the test data 
sheets, like the trigger assembly notes. (Tr. 3/6-7, 13, 17) Mr. Suber testified that he 
remembered at least one flare burning for approximately 15 seconds and then a trigger 
fell off, after which the flare continued to burn. He also testified that he witnessed two 
separations during an LAT; one separation occurred after functioning, and the other 
occurred during functioning. Mr. Suber was not certain but to the best of his 
recollection, he believes that these instances occurred during the LAT for Lot 2-2. 
(Tr. 3/6-7, 13-15) 

67. Mr. Goodrich recalled one trigger assembly falling off"at the end of the 
burning on the flare side" during the LAT for Lot 2-1 (tr. 2/160). 

68. Mr. Bowen also witnessed trigger assemblies falling off during the LA Ts 
for Lots 2-1 and 2-2. He testified that all separations occurred post function. 
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(Tr. 3/111-12) He also testified that if the separations had occurred during function, 
the samples would have been marked as failures (tr. 3/117). Additionally, Mr. Bowen 
testified that having witnessed the separations in testing Lots 2-1 and 2-2, he initiated a 
conversation with PSI' s engineering manager during which he informed PSI that 
separation did constitute a failure but that the government's enforcement of the 
specification concerning separation was limited by the language of the specification 
that prohibited only separation during function. During this conversation it was 
determined that PSI would make a notation of the separation and identify it as a minor 
defect. (Tr. 3/111-12) 

69. We find that there is no evidence that the government was aware of a 
separation during functioning of an MK 124 during the LATs for Lots 2-1 and 2-2. 
PSI included no such detail in the LAT reports submitted to the contract specialist. 
Furthermore, Mr. Bowen's testimony shows that he was concerned about the 
separations post function but felt that the language of the specification did not prohibit 
a separation after functioning (tr. 3/111-12). 

70. Both lots were accepted on deviation under Condition Code B (ex. A-5). 

71. Lot 2-3 failed the LAT in February 2008 due to short bum times (tr. 3/153; 
ex. A-5). During manufacture ofLot 2-3, PSI lost its calibration control on the press 
operation used to manufacture the flare. As a result the flares produced lacked the 
appropriate quality and density of material. This resulted in multiple flares burning for 
less than the required minimum bum time. (Tr. 3/153) The government ultimately 
accepted the lot under Condition Code B as part of a settlement agreement between the 
parties (R4, tab 78 at 3). 

72. Following Lot 2-3's failure, on 6 May 2008, the government issued a stop 
work order (R4, tab 78 at 3; tr. 2/15, 3/177, 4/17). During the suspension of work 
under the stop work order, PSI laid off the majority of its workforce hired for the 
contract (tr. 2/16-17). 

73. The government lifted the stop work order by letter dated 13 January 2009 
(R4, tab 70 at 3). PSI hired a new work force at the restart of production under the 
contract (tr. 2/16-17). 

D. Interf'zx 3 

74. PSI restarted production under Interfix 3 (tr. 2/15). Production of the MK 124s 
under Interfix 3 utilized the 363L disk (ex. A-5). 

75. Due to the halt in production under the stop work order, the first lot 
produced under Interfix 3, Lot 3-1, was tested in accordance with FAT procedures 
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rather than LAT procedures (tr. 3/155). Lot 3-1 passed the FAT and was accepted by 
the government (tr. 2/15, 3/155). 

76. PSI submitted Lot 3-2 for the LAT on 15 September 2009. 15 The lot failed 
due to the observation of one leaker during the sealing test. PSI's LAT report states: 

One unit s/n 110 of the Static Ambient group failed the 
Seal Integrity test. This failure is criteria for lot failure. It 
is hereby recommended that the entire lot be subjected to 
Water Submersion testing with l 00% DCMA QAR 
witnessing. 

(R4, tab 193 at 7) 

77. There are two notations on the Lot 3-2 LAT report's individual test data 
sheet for the high temperature and low temperature function tests that state "Housing 
fell off' (R4, tab 193 at 17). This indicates a trigger assembly separation (tr. 3/117). 
There is no indication of the timing of the separation. The two samples with this 
notation were not marked as failures. (R4, tab 193 at 17) 

78. Lot 3-2 was initially rejected by the government (tr. 3/155). PSI submitted· 
RFD No. 30606-8476-D023 (RFD 23) to the government requesting that it be allowed 
to perform a 100% leak test screening of the lot to be witnessed by DCMA (R4;tab 73 
at 3; tr. 3/155-56). RFD 23 proposed: "Following this screening, if the leak test 
passes, this lot to be considered as passing." Box 23, Need for Deviation/Waiver of 
the RFD, states: "This lot was rejected due to failure of one unit of the Lot 
Acceptance Test Sample, s/n 110. This failure was caused by a missing 0-ring." PSI 
described the Corrective Action taken in Box 24 providing "[r]epr[i]mand of 
responsible employees. Simplification and reorganization of operation instruction 
sheets for clarity, to assist operators in proper execution at assembly." (R4, tab 73 at 
3) PSI proposed a process for the leak testing; it mirrors the sealing test procedures 
described by Specification 13697N (id. at 5-6). 

15 It appears that by no later than Lot 3-2, all testing, with the exception ofT&H 
testing, was performed at PSI' s test lab in Georgia. On 27 August 2007, the 
parties bilaterally modified the contract to move Plan B testing from the 
government testing facility to PSI's facility (R4, tab 60 at 3). At some point, 
Plan A and FAT testing were also moved to PSI's facility. The record does not 
include a contract modification changing the location for these tests. However, 
the LAT and FAT reports all state that testing was performed at PSI (see, e.g., 
R4, tabs 282 at 2, 131 ). The T &H test continued to be performed at the 
government's facility after the other tests changed location (R4, tab 282 at 8). 
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79. The government approved PSI' s request in exchange for additional units of 
the MK 124, and the change was incorporated into contract (R4, tab 73 at I, tab 77 at 3). 

80. Due to the need to coordinate the schedules of PSI and the government 
witnesses for the tests, it was approximately two months before PSI could begin the 
proposed leak screening. Screening took approximately 80 hours. (Tr. 3/156) After 
PSI's screening, Lot 3-2 was accepted (ex. A-5). 

1.  Lot 3-3 

81. During the function test of Lot 3-3's LAT, one signal exhibited a critical 
defect of the separation requirement (R4, tab 194; tr. 2/16, 3/118; see finding 17). 
PSI' s quality assurance and technical director described the incident in an email to the 
CO. He stated: 

During routine testing operations, at about 10:30 am, one 
unit, local s/n 21 failed to properly function. Upon 
initiation of the Smoke end of this signal, the contents of 
the smoke candle disintegrated, resulting in ejection of the 
candle and most of the internal components. Parts & 
candle debris were scattered over approximately a 14 ft. 
distance down range. The outer tube with associated 
attached parts was located approximately 141 feet 
downrange. No injuries or property damage occurred. 

(R4, tab 194 at I) Four additional signals in the sample group exhibited separation 
during function but with less extreme displays (R4, tab 208 at 2). 

82. Following the failure, Lot 3-3 was rejected, and DCMA issued CAR 
No. 9295-0098 (R4, tab 208). PSI suspended production activities in accordance with 
the Critical Characteristics clause of the contract (R4, tab 194 at 1, tab 208 at 2; 
tr. 3/119; see fmding 7). 

83. PSI conducted a failure analysis and determined the sole root cause was 
poor crimping of the MK 124 on the flare end (R4, tab 209 at I; tr. 2/16). PSI 
determined that its new employees, those hired when MK 124 production was 
restarted for Interfix 3, were short cycling the press leading to improper crimps 
(tr. 2/16-17). 

84. PSI submitted a response, dated 3 December 2009, to DCMA's CAR. In 
its response, PSI requested "permission to rework Lot 003-003 by recrimping I 00% to 
bring the rounds within engineering specification" and concurrently requested 
"permission from the PCO to restart production on the next lot." PSI proposed the 
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following as part of the corrective actions to be taken by PSI to prevent recurrence of 
the root cause of the deficiency: "An operation sheet is being created that requires 
100% torque of the units to verify proper crimp [as part of PS I's production], rather 
than performing the current sample torque." (R4, tab 209 at 1) PSI also altered the 
crimp machine to automatically cycle to prevent the short cycling of the press (R4, 
tab 195 at 6; tr. 2/34 ). 

85. PSI submitted rework procedures for Lot 3-3 for government approval. 
The CO conditionally approved the rework procedures by letter dated 8 February 
2010. (R4, tab 195 at 2-3) 

86. Sometime after the testing ofinterfix 3, the government approached PSI 
about working with it to develop an alternate sealing disk for the MK 124, and the 
government engaged PSI in a separate joint contract with SAIC to find and qualify an 
alternative sealing process and/or sealing material for the MK 124 (R4, tab 200 at 5; 
tr. 2/30, 3/134-36). Mr. Hirst testified that the primary purpose of the project was "to 
get a sealing disk in place that would pass all the contract test requirements 
consistently" (tr. 2/30). 

2. Lot 3-3A 

87. After receiving the government's approval, PSI began to rework Lot 3-3; 
the rework procedures focused primarily on recrimping the MK 124 in order to solve 
the separation issue (R4, tab 195; tr. 2/34). The QARs observed the recrimping of the 
MK 124s (tr. 2/34). 

88. As part of the rework process, PSI performed a torque test on all the 
recrimped signals. This torque test was performed internally by PSI during the 
manufacturing process before the lot was resubmitted for a modified LAT. During the 
torque test, a test technician would hold the signal by the middle of the outer container 
and then attach a torque wrench to the trigger assembly (tr. 3/107). The torque wrench 
was set to 20 inch pounds, in accordance with Note 10 of Drawing 3139733 (tr. 3/107; 
see finding 28). Once attached, the wrench would rotate until 20 inch pounds was 
achieved at which point the torque wrench would click free (tr. 3/107). 

89. The torque test was not one of the tests required by Specification 13697N 
(R4, tab 22; tr. 3/179-80). Rather it appears to have been a test performed by PSI as 
part of its own quality inspections (R4, tab 195 at 7; tr. 3/96, 4/11). Mr. Hirst testified 
that the purpose of the torque test was to check that the requirement at Note 10 of 
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Drawing 3139733 16 was met (tr. 2/133-34). During the rework, PSI performed the 
torque test on all MK 124s produced as a means to check that the MK 124s were 
crimped properly (R4, tab 195 at 3-7; tr. 2/35). It appears that prior to the LAT for 
Lot 3-3, PSI performed the torque test on a limited sample of MK 124s produced 
during a manufacturing cycle. After Lot 3-3 's failure, PSI changed this internal 
inspection process to require torque testing on all MK 124s. (See finding 84) 

90. The rework procedures, which included torque testing MK 124s after they 
were crimped before they moved to the next manufacturing operation, were 
conditionally approved by the government (R4, tab 195 at 2, 7). Mr. Cowart testified 
that he was aware of the torque test prior to the rework of Lot 3-3. He testified that he 
had witnessed the torque test while performing his sampling duties, wherein he 
randomly witnessed lot production and pulled MK 124s for testing. (Tr. 3/207-08) 
However, there is no evidence that the torque test was reviewed or approved by the 
government at any time prior to Lot 3-3's rework. The record does not include a 
proposed or approved quality management plan or AIE submission, 17  and no 
government witness could remember the torque test being submitted for approval (see 
tr. 3/179-80, 4/11 ). 

91. Following the rework, the lot was resubmitted as Lot 3-3A for a modified 
LAT (R4, tab 196). Mr. Bowen testified that during the modified LAT, PSI chose to 
perform, at their own risk, a torque test on all LAT units prior to the function test 
(tr. 3/106). Similarly, Mr. Cowart testified that PSI chose to perform a torque test on the 
test rounds in the low and high temperature sample groups, after they were conditioned 
hot and cold. He testified that he had a conversation with PSI' s lead test technician 
during which the technician informed Mr. Cowart that PSI had decided to do a torque test 
on the sample rounds. In response, Mr. Cowart stated that the test would be an 
unauthorized test and at the risk of the contractor. (Tr. 3/211) Furthermore, Mr. Hirst 
testified that due to his concerns about another separation occurring, "each and every one 
of those rounds was torque tested in the presence of the Government personnel watching 
the test...to demonstrate that. .. these samples were crimped correctly" (tr. 2/35). 

92. Based upon the findings at fl 88-91, we find that prior to the modified 
LAT for Lot 3-3A, PSI performed the torque test during lot production as part of its 
crimping procedures, prior to submissions of lots for either an LAT or FAT. The 
criteria that trigger assemblies be capable of withstanding a torque of 20 inch-pounds 

16 Note 10 states: "After crimping, [both igniters] shall not be damaged and shall be 
capable of withstanding a torque of20 inch-pounds min with [the outer 
container] without relative movement" (see finding 28). 

17  The contract defines the AIE as "Acceptance Inspection Equipment" (R4, tab I at 
23, 1 E-4 ). The government did direct PSI to update its AIE after the torque test 
procedure was revised during lnterfix 4 (R4, tab 137; see findings 114-15). 
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was in the contract (see finding 28), but there was no test specified in the contract to 
check for compliance with the requirement (see generally R4, tab 22). The first time a 
torque test was performed during a LAT was during the modified LAT for Lot 3-3A. 
PSI proposed running the torque test in front of government witnesses to demonstrate 
that the MK 124s met the torque requirements in the contract. At that time, it was 
PSI' s decision to perform the torque test, and the government did not authorize 
performance of the torque test during the modified LAT. 

93. Mr. Cowart testified about the risk of performing PSI's torque test on low 
and high temperature preconditioned MK 124s. He stated: 

(Tr. 3/211) 

[W]hen you have, especially cold rounds and you have a 
rubber seal [ the 0-ring] against a metal container and 
they're frozen .... [and] you try to torque it, you break the 
seal between that rubber and the metal casing. 

94. During the modified LAT there were two nonconformities. The 
government rejected the lot, and DCMA issued CAR No. 10075-0098, dated 29 March 
2010. The CAR describes the nonconformities as follows: 

1. On Tuesday, March 23, 2010, during the Lot 
Acceptance Test (LAT), the following 
nonconformance was noted; MK 124 round Serial 
number 66 failed to pass the leak test; Accept on 0, 
Reject on 1 

2. On Wednesday, March 25 2010, during the Lot 
Acceptance Test (LAT), the following round 
number 24 had a flare igniter assembly come off 
during function. This is a critical and the same 
non-conformance that was found during the initial 
testing of this lot. See CAR number 9295-0098. 

(R4, tab 197 at 2) The Critical Characteristics clause was again implemented and the 
government instructed PSI to perform a root cause analysis and required corrective 
action be taken by PSI (id.; see finding 7). 

95. PSI responded to the CAR by letter dated 9 April 2010. The response 
stated in pertinent part: 
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Issue 1 
The leak test failure was due to a defective o-ring. PSI has 
issued a Supplier Corrective Action Request accordingly. 
The supplier's corrective action will be made available to 
the government upon receipt. 

Issue 2 
Lot 003-003 was recrimped 100% to meet drawing 
requirements, with oversight from DCMA. Before 
function testing of the LAT sample, the extra prove-out of 
torquing the rounds 100% to verify proper crimp was 
performed in the presence of Kevin Bowen, Dean Cowart, 
and Jimmie BerrymanP8l 

Unit # 24 was tested smoke-end first. The smoke end 
functioned properly. The unit was then reconditioned (hot) 
for flare testing. The flare housing worked itself off as the 
flare end burned. Otherwise, the unit functioned properly. 

PSI proved before the testing commenced that the crimp 
conformed to drawing requirements. The units were built 
to meet all requirements, yet the flare housing still 
detached itself from the outer container. This defect is a 
design flaw, and out of PS I's control. PSI's manufacturing 
process did not create this defect, nor does PSI have 
ownership of the product's design to correct the issue. 

PSI also disputed the CAR's description of the separation deficiency. It stated: 

Note: DCMA's description of the deficiency likens this 
failure to the one experienced on this lot pre-rework (ref 
CAR 9295-0098.) The two are not the same. The cause of 
the original failure is understood to be bad crimps 
dispersed in the lot .... 

No bad crimps were discovered after the rework. All LAT 
samples were field verified for secure crimps by the 
government representatives with the torque tool prior to 
firing. All units functioned properly during the retest LAT. 

18  The government disputes that Jimmie Berryman was present (R4, tab 197 at 6). 
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Past test history indicates that the flare igniter housing 
working itself free is a recurring problem. It has been 
witnessed during testing in previous LA Ts, and was not 
cause for lot rejection. 

PSI will submit a request for waiver for this lot. 

(R4, tab 197 at 3-4) 

96. DCMA disputed some of PSI responses as they related to the separation 
issue. In a letter dated 12 April 2010, DCMA stated, in relevant part: 

DCMA 's response: DCMA did not approve or agree to 
the additional retorquing test after conditioning. DCMA 
did agreed [sic] with the Navy Representative, 
Kevin Bowen, that the additional test was not in the 
specification but would allowed [sic] PSI to continue at 
risk. 

In response to PSI allegations that the separation issue was a design flaw and had been 
witnessed in previous LA Ts, DCMA responded: 

PSI has built approximately 12 previous lots prior to this 
critical non-conformity. In NO OTHER LOT did this 
non-conformity occur during LAT testing. It [sic] no other 
lot was this non-conformity brought to our attention or 
reported. 

(R4, tab 197 at 5-7) 

97. The government disputes the efficacy of PSI' s torque test to establish that 
PSI properly crimped the MK 124s. Mr. Bowen testified that PSI's torque test would 
be able to show a gross failure of the contract requirement that there be no "relative 
movement" between the trigger assembly and the outer container. However, he asserts 
that, as there was no datum collected to verify the absence of movement, the test 
would not reveal actual compliance with the relative movement requirement. 
(Tr. 3/107-08) He further testified that his understanding of the no relative movement 
requirement was that "[ w ]hen you torque the ignition assembly with twenty inch 
pounds it shall not ... have relative movement. Movement here being relative of the 
trigger assembly relative to the outer container." He emphasized that no movement 
was an absolute requirement. (Tr. 3/96) 
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98. Based upon our findings in 11 88-97, there is insufficient proof that the 
torque testing performed by PSI during the modified LAT proved proper crimps. 

99. PSI submitted RFD No. 8476-D024R01 (RFD 24Rl), dated 13 April 2010, 
for Lot 3-3A. In Box 23, Need for Deviation/Waiver, it stated: 

Separation of the Igniter housing during burning did not 
interfere with the proper ignition and burning of the flare, 
therefore should not be considered a defect. 

Leakage due to a defective 'O'-ring is a rare occurrence 
and cannot be prevented by the contractor. 

(R4, tab 198 at 3) 

100. The government disapproved RFD 24Rl, by letter dated 13 May 2010, 
stating that "[t]he basis for this disapproval is that this lot failed a critical requirement 
{Trigger Assembly shall not separate during function) after being reworked to 
specifically correct this flaw" (R4, tab 198 at 2). 

101. PSI continued to assert that Lot 3-3A was a conforming lot and request 
that the government accept the lot (R4, tab 199). PSI maintained this position 
throughout the rest of the contract's performance (see, e.g., R4, tab 82). 

102. By letter dated 11 November 2010, PSI submitted an additional response 
to CAR No. 10075-0098 concerning Issue 2. The letter reiterates many of PSI's 
statements made in the 9 April 2010 response. It also included the following 
additional statements: 

PSI has determined the root cause of the discrepancy is due 
to the Sealing Disk. The thickness of the disk creates too 
much back-pressure, which caused the flare igniter 
assembly to work free regardless of crimp. 

PSI holds a MK 124 contract with Science Applications 
International Corp (SAIC) to assist the government in 
correcting technical issues with the design of the MK124 
round, specifically to develop a solution for the problems 
and test failures associated with MK 124 sealing disks. 
This contract is to produce prototypes of government 
provided design or subcontractor developed design of 
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MK124's using alternate production methods to modify 
and/or replace the component Sealing Disk. Please see 
attached test reports for further information. (Three test 
reports total.) 

PSI's root cause correction for the housing coming loose 
will be to use an alternate Sealing Disk once Engineering 
testing is complete, and new disks have been qualified. 
Currently, two disks are being evaluated for use on the 
contract. A thinner disk will create less pressure build-up, 
and will minimize the chance of the defect recurring. 

(R4, tab 197 at 10-11) 

103. DCMA rejected PSI's second response to the CAR because PSI did "not 
address the documented root cause and corrective action." DCMA rejected the 
response in part because PSI had not submitted any test reports to support its 
conclusion that "too much back pressure" was the root cause of the separation issue. 
DCMA's rejection also noted: 

This CAR is an opportunity to document Root Cause and 
analysis of a detected and reported non-conformity. PSI's 
contract with SAIC came after this non-conformity 
occurred and is not part of the corrective action at this 
time. 

The government instructed PSI to resubmit its corrective actions by no later than 
8 December 2010. (R4, tab 200 at 6) 

E. Restart of Production 

104. Beginning in late 2010, there appears to have been a desire by both parties 
to restart production under the contract as quickly as possible due to certain Air Force 
funds attached to contract line item numbers (CLINs) under the contract that were set 
to expire on 30 September 2011 (R4, tab 175; tr. 2/45). 

105. Around the same time, Mr. Ryan Pierce was assigned as the new CO to 
the contract (tr. 4/22-23). 

106. By letter dated 13 January 2011, CO Pierce outlined the steps PSI needed 
to complete in order to receive approval to restart production. The steps included ( 1) 
performance of a root cause investigation into the test failures; (2) submission of a 
report on the investigation including recommended corrective actions; and (3) 
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submission of a request to restart production. The letter also informed PSI that "due to 
the production lapse of greater than 90 days, the Government is requiring a full First 
Article Test (FAT)" and required PSI to submit an FAT plan and schedule for review. 
(R4, tab 81) 

107. PSI submitted a third response to CAR No. 10075-0098 on 28 January 
2011. PSI's response reiterated many of PSI's statements submitted in earlier 
responses to CAR No. 10075-0098. It also stated: 

PSI's root cause correction for the igniter assembly 
separation is to use an alternate Sealing Disk 3M 433 foil 
with higher adhesion strength. Based on a series of 
Engineering tests, this disk has demonstrated a lower 
bursting pressure with little or no igniter assembly 
movement after functioning. Use of a thinner disk will 
create less pressure build-up, and will minimize the chance 
of the defect recurring. The adhesion strength will be 
certified to 40 ozlin to assure a strong bond of the disk to 
the primer holder assembly. 

(R4, tab 82 at 2-3) 

I 08. PSI submitted a series of documents in conjunction with its 28 January 
2011 response including a Foil Seal Evaluation Test Report, a Root Cause and 
Corrective Action Report, and a Sealing Disk Engineering Test Report (R4, tabs 82, 
83 ). PSI also submitted a request to restart production and provided a FAT plan and 
schedule (R4, tab 82 at 17, 22). PSI conditioned its request to restart production upon 
the government's approval of the 3M 433 High Temperature Aluminum Foil Tape 
( 433 disk) (R4, tab 82 at 22). The proposed FAT plan and schedule is as follows: 

Detail inspections of piece parts 4 weeks 
Build FAT samples 2 weeks 
FAT test - 1 week 
Ship T &H samples to Crane - I week 
Conduct T &H test 2 weeks 

Total time is IO weeks after government approval to 
proceed. 

(R4, tab 82 at 17) 

I 09. The 433 disk is similar to the 433L disk used during production of 
Interfix 1. The primary differences between the two items is the backing material used 
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on the foil tape and the adhesion strength. (Tr. 3/90-91, 93-94) The 433 disk has an 
adhesion strength of 40 ounces per inch width compared to the 38 ounces per inch 
width of the 433L disk (ex. G-1). The 433 disk also has a different backing material 
that allows for validation of the adhesion strength (tr. 3/93-94). Otherwise the two 
disks have virtually identical characteristics (tr. 3/94; ex. G-1 ). 

110. On 7 February 2011, DCMA rejected PSI's 28 January 2011 response to 
the CAR. DCMA found that "PSI did not effectively show how the back pressure was 
measured [ during its testing] and did not show any other investigation of other 
possibilities" of causes of the trigger assembly separation defect. DCMA determined: 
"Based upon the data submitted root cause in this instance is not conclusive. The test 
data as presented appears to show more of a quality deficiency with the production line 
than a sealing disc issue." (R4, tab 84 at 2) 

111. By letter dated 11 February 2011, the CO approved PSI's request to 
proceed with the FAT. The approval letter stated: 

This FAT will serve as objective evidence of 
effective implementation of necessary corrective actions 
for causes associated with previous critical defect failures. 
PSI will need to implement all necessary corrective actions 
before producing FAT samples. FAT samples shall be 
produced utilizing processes, equipment, and suppliers that 
will be used to manufacture scheduled CLIN deliveries. 
PSI will have successfully met all FAT requirements once 
the FAT report has been approved by the PCO. 

(R4, tab 85 at 2) However, the letter also stated that it did not change the 
government's position relative to CAR No. 10075-0098 as communicated by DCMA's 
7 February 2011 letter (id. at 3). 

112. The CO's letter also requested an updated/tentative production and 
delivery schedule for the CLINs remaining on the contract and PSI's agreement to 
allow a government team on site at PSI to review implementation of corrective actions 
and to plan for the FAT (R4, tab 85 at 3). 

113. PSI submitted an updated delivery schedule on 25 February 2011 setting 
forth the following schedule: 
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Date Quantitv 
FAT Complete 22-Apr-l l 

Lot 1 17-Jun-11 5,400 
Lot2 29-Jul-11 8,000 
Lot 3 - Priority CLINs complete 9-Sep-11 8,000 
Lot4 21-0ct-ll 8,000 
Lot 5 12-Dec-11 10,000 
Lot6 20-Jan-12 9,876 

Accept 003-003A 20-Jan-12 8,537 

[Total] 57,813 

(R4, tab 88) 

114. On 1-2 March 2011, the government conducted an on-site visit at PSI's 
facilities. The agenda for the meeting included the following items: discuss FAT 
planning and scheduling; discuss/review previous product failures; and review 
corrective action implementation efforts to address identified root causes (R4, tab 89). 
During the visit, the parties changed the date of the FAT to 29 April 2011 (R4, tab 91 ). 
The parties also discussed how they would examine the MK 124's compliance with 
Drawing 3139733's Major characteristic requiring that all trigger assemblies (igniters) 
be capable of withstanding a torque of20 inch-pounds minimum ''without relative 
movement" (tr. 2/47; see finding 28). The government proposed drawing a line on the 
MK 124 canister during PSI's torque test in order to have a visual aid to examine for 
relative movement. Other than drawing the line, the torque test procedures were not 
changed. PSI expressed concerns with the line drawing and ran torque tests and 
function tests in the presence of the government personnel present in order to examine 
the efficacy of the proposed line drawing. (R4, tab 99; tr. 2/47-50, 3/108, 4/42) 

115. By letter dated 17 March 2011, the CO addressed the torque test 
requirements, stating: 

[T]he government does not agree with PSI' s assessment 
that drawing a witness mark on the igniter housing and 
case prior to torque testing is a "new requirement". 
Testing on March 1 and 2, 2011 at your facility 
demonstrated that a visual inspection is not sufficient to 
see if there is relative movement between the two parts, a 
requirement that has been in the Technical Data Package 
(TDP) from the beginning of the contract.... The witness 
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(R4, tab 99) 

mark is simply an aid to ensure that this long standing 
requirement is being met, not a completely new 
requirement. Therefore, this method is still a requirement 
during the FAT to ensure that the units meet the 
requirements of the TDP. To ensure the requirement is 
met, the Government recommends utilizing an ultra-fine 
permanent marker to draw lines perpendicular to the 
crimped seal across both the smoke and flare ends of the 
signal, as performed during the testing at PSI on 1-2 March 
2011. Each line should be drawn using a straight edge, be 
continuous from the igniter housing to the outer case, and 
be of sufficient length to visually indicate movement 
relative to each other. 

In response to your request to recrimp any torque 
failures, it is the Government's position that it is a 
variation from normal production procedures. Since the 
FAT samples are supposed to be representative of the 
production units, your request to recrimp any torque 
failures is hereby disapproved. 

116. During the hearing, several witnesses testified about the decision to have 
PSI draw a line on the MK 124s during PSI's torque test. Mr. Cowart testified that the 
government did not have a problem with the PSI torque test process to assess the 
crimping process until the trigger assemblies started separating (tr. 4/10). CO Pierce 
testified that he issued the 17 March 2011 letter to communicate that the visual 
inspection performed during the torque tests up through the production of Lot 3-3A 
"was not sufficient to validate that there was no relative movement between the two 
parts" (tr. 4/30). Mr. Bowen testified that the government determined that the line 
drawing method, in conjunction with the torque wrench procedure, was the best 
method to test the relative movement requirement without having to resort to costly 
and/or destructive testing (tr. 3/95-96, 183-84 ). Mr. Hirst testified that PSI considered 
the line drawing to be a new test because the government stated that any movement of 
the line during the torque test would be considered a failure (tr. 2/49). 

117. On 14 March 2011, PSI provided its proposed delivery schedule itemized 
by CLINs (R4, tab 96). On 17 March 2011, the government accepted PSI's schedule 
change for the completion of FAT units by 8 April 2011 (R4, tab 99). 

39 



APPX042

118. Bilateral Modification No. P00034 (Modification P00034) was executed 
by the parties on 25 March 2011. The modification revised the delivery schedule and 
established the FAT schedule. It provided: 

Detail inspection of piece parts-4weeks. Complete by 
03/22/2011. 
Build FAT samples-3 weeks. Complete by 04/08/2011. 
Send T +H sample to Crane- Complete by 04/08/2011. 
FAT test-I week. Complete by 04/15/2011. 
FAT Report- Submitted by 04/20/2011. 
Conduct T &H test-Complete by 05/06/2011. 

(R4, tab 105 at 3) 

119. Prior to final execution of Modification P00034, the parties negotiated the 
language of Paragraph B of the modification. As originally proposed by the 
government, Paragraph B stated: 

B. Revise the delivery schedule for CLINs OOOlAQ ... as 
delineated in the following section B. As consideration for 
revising the delivery schedule, only NON-Air Force 
CLINs will be accepted under Condition Code: B status. 
All remaining Air Force CLINs Must be Condition Code: 
A material. Both parties agree that any Air Force 
CLINs/Quantities that have not been produced/invoiced by 
09 Sep 2011 will be removed from the contract at no cost 
to the Government. 

(R4, tab 100 at 3) PSI specifically requested the removal of Paragraph B (id. at 1). 
PSI also proposed revising the third sentence to provide: "In the event that 
Pyrotechnic Specialties Inc. cannot produce/invoice Condition Code A units for the 
Air Force by 09 Sept. 2011 they will be removed from the contract with no financial 
obligation to PSI for unliquidated progress payments" (R4, tab 101 ). As executed, 
Paragraph B of Modification P00034 did not contain such language. It provided, 
"Revise the delivery schedule for CLINs OOlAQ ... as delineated in the following 
section B," but did not address either party's financial obligation relating to items not 
produced or invoiced as Condition Code A by 9 September 2011. (R4, tab 105 at 3) 

F. lnterfix 4 

120. PSI began production of Interfix 4 using the 433 disk in the manufacture 
of the MK 124 (tr. 2/51, 3/90). 
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121. PSI submitted 185 signals on 5 April 2011 as a first article sample lot, Lot 
4A-1. The FAT was conducted from 12 April 2011 through 14 April 2011. PSI 
submitted the FAT report on 21 April 2011. (R4, tab 129 at 4) The report provided: 

No failures beyond the allowed quantities have been 
experienced at this point, [t 91 with the exception of the 
following: 

• Forty two (42) units failed initial [Sealing] Test on 
the Flare End. 

• Twenty one (21) units failed [Sealing] Test on the 
Flare End after being subjected to the 
Transportation Vibration Test. 

• Three (3) units failed [Sealing] Test after being 
subjected to the 5 Foot Drop Test. 

(R4, tab 129 at 9) 

122. In its email accompanying the FAT Report, PSI asserted the root cause of 
the leakers was that the parts were crimped at 900 psi. The contractor indicated that it 
had conducted limited testing in front of government witnesses and ascertained that the 
leakers could be stopped by reducing the crimp pressure to the 700-750 psi range. The 
contractor proposed that the government permit PSI to submit an additional test 
sample of 59 signals, to include the 7 signals successfully tested on 12 April 2012. 
Under the proposal, the additional sample would be tested for "crimp integrity, leakage 
and separation after function." (R4, tab 129 at 1) 

123. Following directions from the CO to submit its proposal in writing and 
provide additional detail about why additional testing was the best option, PSI 
submitted a written request to perform retesting by letter dated 27 April 2011 (R4, 
tabs 131-32). The request provided the following additional information: 

We are certain that the root cause of the leaking is that the 
parts were crimped at 900 psi. Extreme care was taken to 
produce units with impeccable crimp integrity. This was 
achieved. All samples passed the torque test. 

19 The 40 foot drop test and the T&H test had not been performed at the time PSI 
produced the FAT report (R4, tab 129 at 9). 
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It was later found that crimping the parts at 900 psi places 
excessive pressure on the primer holder on the flare side of 
the MK 124. This can cause the primer holder to slightly 
bow and create a leak path . 

... PSI proposes an additional test be conducted of 59 
samples. These units will be crimped at 700-750 psi. We 
request that the 7 samples successfully tested on 4/12/11 be 
counted toward the total test sample. We will build the 
balance 52 units and test for crimp integrity, leakage and 
separation after function. 

PSI believes that a successful outcome of this test coupled 
with the LAT results will clearly prove that all previous 
manufacturing issues related to this contract have been 
addressed and that we are ready to resume production. 

(R4, tab 132) PSI proposed scheduling the proposed modified FAT for 16 May 2011 (id.). 

124. Crimping at 900 psi was an anomaly for PSI. Mr. Karlson testified: 

[PSI was] so wrought up about this new requirement of 
relative movement in this line [ drawing a line during the 
torque test], that we decided we were going to increase the 
crimp pressure. Normally those rounds were crimped 
under a pressure of 700 to 7 50 psi. These rounds were 
purposely crimped at a higher crimp pressure, 900 psi. 

(Tr. 2/51) 

125. On 4 May 2011, CO Pierce advised PSI that it had failed the FAT for Lot 
4A-1 due to the leakers. However, the CO also approved PSI's request to submit 
another sample for a modified FAT, subject to a number of conditions and changes to 
PSI' s proposed modified FAT. The CO required PSI to produce sixty samples for the 
modified FAT; PSI was not permitted to use the seven signals tested on 12 April 2011 
as part of the sample lot. The CO also designated the tests to be performed during the 
modified FAT and defined the sample size for each test; the CO identified more tests 
to be performed than PSI had initially proposed. The CO provided test procedures and 
stated that "[t]here will be no re-crimping permitted. If a unit fails the torque test 
requirements, that data will be documented as a failure." The CO also required that 
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"the Government witness 100% of the assembly and testing of this modified FAT." 
(R4, tab 133 at 4) 

126. By letter dated 9 May 2011, PSI provided a schedule for the FAT. It 
proposed testing from 31 May 2011 through 2 June 2011. PSI also stated the 
production schedule would be impacted by the additional FAT; the first lot of signals 
would be completed by 22 July 2011. (R4, tab 135) 

127. PSI objected to the CO's prohibition on re-crimping during the modified 
FAT. It stated: "Our approved production process allows for re-crimping units that 
fail this test. It is our belief that the FAT should mirror the production process" and 
requested that the CO reconsider. (R4, tab 135) 

128. The only approved production process in the record is the conditionally 
approved procedures for the rework of Lot 3-3, dated 18 January 2010. It provides for 
the following steps to be completed after the crimps are visually inspected: 

11. Transfer each tray of completed assemblies to the 
PSI-P-0877 inspection station and perform the torque 
test on each completed assembly. Notify supervision 
immediately of any failure to pass this inspection. 
The crimp ring must be replaced immediately and 
the part re-crimped, prior to continuing to the next 
operation. 

(R4, tab 195 at 6-7) It is unclear from the record whether the CO's disallowance of 
recrimping precluded the recrimping described at Step 11 of PSI crimping process 
during lot production or if it only disallowed recrimping if an MK 124 failed a torque 
test performed during the modified FAT, what PSI referred to as the crimp integrity 
testing. 

129. The CO disapproved, by letter dated 12 May 2011, PSI's request to recrimp 
units for the modified FAT. The CO further required that a reference line be drawn on 
the MK 124 during torque testing to identify any relative movement; this is the same 
procedure that was followed during the initial FAT for Interfix 4. (R4, tab 137) PSI 
agreed to conduct the modified FAT according to the CO's instructions (R4, tab 138). 

130. Due to a delay in the delivery of the sealing disks to PSI, the modified 
FAT was postponed to 13 June 2011. When PSI notified the government of the delay, 
it also indicated that the production schedule would be impacted; the delivery date for 
the first production lot was changed to 5 August 2011. (R4, tab 139) 
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131. On 19 May 2011, the government requested that PSI provide a new 
schedule for the balance of deliverables under the contract (R4, tab 140 at 1 ). By 
memorandum dated 23 May 2011, the CO further provided: 

(R4, tab 141) 

PSI still owes the Government a proposed production 
schedule revision as a result of the FAT delay. As you are 
aware, funding for 21,112 units will expire for 
disbursement on 30 September 2011.... [U]sing the lead
times from the original schedule adjusted to account for 
receiving the modified FAT report on 22 June, it appears 
as though only 13,370 units will be delivered by the END 
of September 2011. Expiring CLINs must be invoiced by 
9 September 2011.... Any production invoiced after 9 
September 2011 MUST be applied to non-expiring CLINs 
as there will be insufficient time to process payment 
against expiring CLINs after this date. 

Request PSI provide an updated, more realistic schedule 
based upon your current component inventory and updated 
FAT schedule. 

132. On 26 May 2011, PSI proposed a new delivery schedule. 

FAT Complete 

Lot 1 
Lot2 
Lot 3 
Lot4 
Lot 5 
Lot6 

Accept 003-003A 

[Total] 

Date 
16-Jun-11 

5-Aug-11 
2-Sep-11 
21-0ct-11 
13-Jan-12 
2-Mar-12 
13-Apr-12 

2-Sep-11 

Quantity 

5,400 
8,000 
6,000 

10,000 
10,000 
9,876 

8,537 

57,813 

(R4, tab 142) By letter dated 9 June 2011, CO Pierce stated that he would not accept 
Lot 3-3A unless PSI could provide adequate documentation that the critical defects 
were removed from the lot or submitted a plan to remove the defects. The letter also 
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required submission of a delivery schedule, broken down by CLIN, not including Lot 
3-3A. (R4, tab 144 at 2, 4) 

133. On 14 June 2011, PSI informed the government of the need to change the 
delivery schedule because PSI could not meet the total requirement for the 
2 September 2011 deliveries due to the long lead time required to manufacture outer 
containers. PSI proposed the following delivery schedule: 

8/5/1 l - 5,400 
9/2/11 - 13,600 
1/13/12 - 10,000 
3/2/12 - 10,000 
4/13/12 - 8,925 

(R4, tab 146 at l) 

134. PSI conducted the modified FAT from 14 June 2011 to 16 June 2011. 
The 60 signals submitted for the modified FAT were designated Lot 4A-2. (R4, tab 
147 at 3) Lot 4A-2 failed the modified FAT (R4, tab 151). The FAT report noted the 
following failures: 

Function, MlOl TV and High Temp. - Two Smoke End 
units [ out of a sample of 20 units] did not function (Dud) 
in Transportation Vibration, reject on 2 failures. Two 
Smoke End units [ out of a sample of 20 units] did not 
function in the High Temp Function group, reject on 2 
failures. 

Delay MlOl Cold-Ten Smoke End Low Temperature 
units [ out of a sample of 20 units] failed the 3 second 
Delay time, reject on 3 failures 

DISPLAY Time M103 Cold - Nine Low Temperature 
units [ out of a sample of 20 units] exceeded the 25 second 
maximum Display time, reject on 3 failures. 

The longest smoke display time was 28 seconds. (R4, tab 147 at 6, 15-16) 

135. PSI addressed the failures and asserted that the cause of all failures was 
the age of the ignition disks. PSI proposed replacing the ignition disks with new 
materials and running limited testing to show that the age of the ignition disks caused 
the failures during the FAT. PSI also proposed that "production of the first lot in the 
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delivery schedule commence[] immediately after it has been proven that the age of the 
ignition disks caused the failures." (R4, tab 149) 

136. DCMA issued CAR No. 30606-20110014 on 23 June 2011 and requested 
a response by 7 July 2011 (R4, tab 150). 

137. CO Pierce issued a cure notice on 29 June 2011. It stated, in part: 

(R4, tab 152) 

You are notified that the Government considers 
your recent failure to pass consecutive First Article Tests 
to be a condition that is endangering performance of the 
contract. Therefore, unless the condition is cured within 
ten (I 0) days after receipt of this notice, the Government 
may terminate for default under the terms and conditions 
of clause 52.249-8, Default (Fixed-Price Supply and 
Service), of the contract. You are hereby requested to 
advise Ryan Pierce, Contracting Officer ... as to how and 
when the problem will be cured. The response must 
outline a detailed plan of action for successful contract 
performance and completion, to include PSI's proposed 
delivery schedule for remaining/undelivered contract 
CLINs. 

138. PSI responded to the cure notice on 11 July 2011. PSI reiterated that the 
age of the ignition disks caused the FAT failures. It also provided a summary ofthe 
results of testing that it had performed using new ignition disks. PSI reported: 

The no function Dud problem has been cured by using new 
ignition disks. Remaining old ignition disks in storage will 
be scrapped. 

The delay and display time issue with the smoke end at 
Cold Temperature remains to be solved. The smoke 
candles used in the Modified FAT and PSI testing were 
made on May 16, 2011. The smoke candles that 
successfully performed at the initial FAT in April, 2011 
were produced on February 8, 2011. The May 16, 2011 
candles are bad and will be removed from inventory. 

(R4, tab 156 at 2-3) 
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139. PSI's response also detailed its plans to conduct further testing and 
included an action plan for contract completion. It stated: 

Further testing will be conducted this week to determine 
the integrity of the smoke candles in inventory. The effect 
of more thorough and vigorous brushing of the bore of the 
smoke candle will be evaluated. It is expected that the 
cure of the smoke delay and display problem at cold 
temperature to be in place by July 15, 2011. 

PSI will remain in production and start assembling Lot 1 
the week of July 15, 2011. 

ACTION PLAN FOR CONTRACT COMPLETION 

The Air Force CLINs will be completed by the 
September 2, 2011 requirement. Inventories of candles 
and subassemblies have been built ahead. The quantity 
required will be manufactured with an experienced crew of 
10 employees. 

PSI will recruit, hire and train additional employees over 
the next three months to meet the manpower requirements 
of the remaining part of the schedule.... Each employee 
will have to meet a qualification standard of job 
proficiency before working on the production line. 

All suppliers are able [sic] deliver raw materials to meet 
the requirements of the schedule provided below. 

SCHEDULE 

Lot 1 - 5,400 - Complete 8/5/11 
Lot 2 - 17,128 - Complete 9/2/11 
Lot 3 - 10,000-Complete 1/13/12 
Lot 4 - 10,000- Complete 3/2/12 
Lot 5 - 5,397 - Complete 4/13/12 

(R4, tab 156 at 3-4) 
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140. The CO requested, by letter dated 13 July 2011, additional information 
from PSI concerning its plan to scrap old ignition disk and how PSI would identify the 
bad candles. The government also raised concerns about PSI's proposed delivery 
schedule, particularly the size ofLot 2.20 The letter also provided: 

Should the Government accept PSI's proposed schedule, 
Lot 1 shall be tested via a combined FAT /LAT. This will 
entail testing in accordance with FAT requirements, less 
the 40' Drop test. 

(R4, tab 157 at 2-3) 

141. On the same day, CO Pierce was copied on an email from a product 
quality manager (PQM) involved in the contract to his boss, Ms. Miner. The email 
was sent in response to Ms. Miner's inquiry about whether it was important for her to 
attend an integrated product team (IPT) 21 meeting concerning the MK 124. (R4, 
tab 290; tr. 4/116) In his response, the PQM stated: 

From the QA [quality assurance] perspective our 
recommendation is for the IPT to take necessary steps to 
terminate our contract with PSI. We will support the IPT 
and PCO in any direction necessary to protect Government 
rights in that process. To that effect we have been told that 
accepting PSI latest response and moving forward will 
give us the strongest case if the LAT scheduled for the first 
week of August fails. 

If PSI happens to pass an LAT, the test requirements are 
stringent enough to assess the quality of each lot. 

The PQM also noted that there was "no time for additional testing not connected to 
production." (R4, tab 290) There is no indication in the record that CO Pierce ever 
responded to the PQM' s email. 

20 The proposed size ofLot 2 was 17,128 signals (R4, tab 156 at 4). Specification 
13697N states that the maximum allowable size of a production lot is I 0,000 
signals (see findings 22, 35). 

21 An integrated product team (IPT) is a team of various government representatives 
from different :functional areas that can be formed in relation to a particular 
government program. The team, if formed, will meet to discuss contract 
performance issues relating to that program. The MK 124 program had an IPT. 
(Tr. 4/24-25) 
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142. PSI provided supplemental clarifications and a new proposed schedule on 
14 July 2011. The government agreed to PSI' s revised schedule via email on 18 July 
2011. (R4, tab 159 at 1-2, 5) The agreed upon schedule is as follows: 

Production Accept 
Ouantitv Complete LAT Date Date 

Lot 1 5,400 8/5/2011 8/9/11- 8/17/2011 
8/11/2011 

Lot2 9,416 8/19/2011 8/23/11- 8/31/2011 
8/25/2011 

Lot3 7,712 9/2/2011 9/6/11- 9/14/2011 
9/8/2011 

Lot4 10,000 1/13/2012 1/17/12- 1/25/2012 
1/19/2012 

Lot5 10,000 3/2/2012 3/6/12- 3/14/2012 
3/8/2012 

Lot6 5,397 4/13/2012 4/10/12- 4/18/2012 
4/12/2012 

(/d. at 5) PSI provided a breakdown of the schedule by CLIN on 18 July 2011 (R4, tab 162). 

143. The CO approved PSI's restart of production of the MK 124 under the 
contract by letter dated 19 July 2011 (R4, tab 163 ). 

144. The parties bilaterally executed Modification No. PT0035, effective 25 July 
2011 (R4, tab 165 at 1). The modification accepted PSl's responses to the cure notice. It 
also revised the delivery schedule. The incorporated schedule was the schedule proposed by 
PSI on 14 July 2011 broken down by CLIN. (R4, tab 165 at 3-12; see finding 142) The 
modification also provided instructions for the FAT /LAT combination test. It provided: 

THE GOVERNMENT AGREES TO A FAT/LAT 
COMBINATION FOR LOT 1 WHICH IS SCHEDULED 
TO BE DELIVERED 17 AUGUST 2011 UNDER CLIN 
0003AA. SAMPLING REQUIREMENTS FOR THE 
COMBINED FAT /LAT WILL BE IN ACCORDANCE 
WITH WS-13697N REQUIREMENTS, MINUS THE 40 
FOOT DROP TEST REQUIREMENT. 

(R4, tab 165 at 3) 
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145. The delivery dates established by Modification No. PT0035 were in effect 
when the contract was later terminated. 

1. Lot 4-1 

146. The first lot produced following the restart of production was designated 
Lot 4-1. 22 The lot underwent the FAT /LAT test during the week of 8 August 2011. 
(R4, tabs 167-68) Lot 4-1 failed the FAT/LAT due to long display times from the 
smoke end of the MK 124. Seven out of the sample of30 signals produced displays 
longer than the maximum display time of 25 seconds during low temperature function 
testing. (R4, tabs 170, 284 at 7) The longest smoke display time was 30.40 seconds 
(R4, tab 284 at 11). 

147. PSI submitted RFD No. 30606-8476-D025 (RFD 25) on 25 August 2011 
requesting to extend the maximum smoke display time to 30 seconds for Lot 4-1 for 
low temperature testing (R4, tab 170 at 2). CO Pierce required PSI to update the RFD 
to reflect that four units failed the TV function test due to long smoke display times. 
Via email on 17 August 2011 the CO stated: 

[PSI] did not address the failures in the Transportation and 
Vibration (T & V) units. 4 units failed for exceeding the 
maximum bum time of 19 seconds as required by 
paragraph 4.5.2.3 in WS 13697N. The accept/reject 
criteria is accept on 3/reject on 4. 

I believe PSI assumes that the older RFD (R07U7055) 
[RFD 13] pertains to the T&V portion of the testing. RFD 
R07U055 only pertains to the Sealing Function (paragraph 
4.5.2.7) .... It does not change the requirements for any 
T&Vtimes. 

(Id. at 1; see finding 17) According to the individual test data sheets, the longest 
smoke display time during the TV function test was 23.20 seconds (R4, tab 284 at 14). 
The CO instructed PSI as to how to revise the RFD, including providing guidance as to 
the language to include in the RFD (R4, tab 170 at 1 ). 

148. CO Pierce's 17 August 2011 email marks a change in the government's 
interpretation of RFD 13 and the extent to which it altered the test reference table at 

22 In some documents it is designated as Lot 4A-l, and in some documents it is 
referred to as Lot 4-1 (R4, tabs 168, 170). One of the FAT sample lots was also 
designated Lot 4A-l (finding 121). We will refer to the lot submitted for 
testing in August 2011 as Lot 4-1. 
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, 3.5.1.1 of Specification 13697N (see finding 17). During Interfixes 1, 2 and 3, the 
parties mutually treated RFD 13 as changing the maximum smoke display times for all 
signals, regardless of preconditioning environment, to 25 seconds (see finding 43). 
The practical effect of this interpretation was to change the last column of the test 
reference table at, 3.5.1.1 to read: 

TEST REFERENCE OF TABLE I FLARE (SEC) SMOKE (SEC) 
Min Max Min Max 

Five Ft Drop (4.5.2.1) 16 23 12 25 
Transportation Vibration (4.5.2.3) 16 23 12 25 
Temperature and Humidity (4.5.2.4) 16 23 12 25 
High Temperature (4.5.2.5) 16 23 11  25 
Low Temperature (4.5.2.6) 16 23 15 25 
Sealing Function ( 4.5.2.7) 16 23 12 25 

(See findings 17, 43) Beginning with CO Pierce's email, the government treated the 
effect of RFD 13 on the last column of the test reference table at , 3 .5 .1.1 to be as 
follows: 

TEST REFERENCE OF TABLE I FLARE (SEC) SMOKE (SEC) 
Min Max Min Max 

Five Ft Drop (4.5.2.1) 16 23 12 19 
Transportation Vibration (4.5.2.3) 16 23 12 19 
Temperature and Humidity (4.5.2.4) 16 23 12 22 
High Temperature ( 4.5.2.5) 16 23 11  18 
Low Temperature (4.5.2.6) 16 23 15 25 
Sealing Function (4.5.2.7) 16 23 12 25 

During Interfix 4 testing, the QARs required PSI to mark signals not meeting the 
maximum smoke display time requirements of Specification 13697N, adjusted as 
indicated above, as failures (tr. 2/80-81, 3/26). The QARs and CO also required any 
RFDs submitted for consideration to list the maximum smoke display times in 
accordance with the times listed in Specification 13697N, with the exception of the 
sealing function which the government understood to be 25 seconds (R4, tab 170; 
tr. 2/80-81, 3/26-27). 

149. PSI revised RFD 25 in accordance with the CO's guidance and 
resubmitted it to the CO (R4, tabs 170, 177 at 4-5). By letter dated 25 August 2011, 
the CO approved the revised RFD (R4, tab 177 at 2). Lot 4-1 was accepted on 
deviation ( ex. A-5). 

150. On 19 August 2011, PSI proposed a revised delivery schedule. It 
proposed reducing the size of Lot 2 by approximately 4,000 signals and producing 
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only 4,985 signals for the LAT scheduled for 23 August 2011. The schedule proposed 
increasing the number of signals produced for Lots 3 and 6 to make up for the 
reduction in the size of Lot 2. (R4, tab 172) PSI later pushed the test schedule back 
for Lot 2; PSI requested the LAT be performed from 30 August 2011 through 
I September 2011 (R4, tab 174). · 

151. By letter dated 24 August 2011, CO Pierce stated that "[t]he Government 
is amenable to modifying the current contractual schedule, subject to the following 
terms and conditions, which will be memorialized in a modification to PSI' s 
referenced contract." In discussing the government's conditions, the CO noted that 
under the revised schedule, 2, 150 signals were designated to be completed after the 
date the funds backing the signals would expire. In order to modify the schedule, the 
CO required PSI to agree to "hold the Government harmless from any costs related to 
any work done and/or preparations made for the terminated portion of the contract .... 
In other words, the 2, 150 each signals will be terminated for convenience at no cost to 
the Government." (R4, tab 175) 

152. On 29 August 2011, PSI proposed a second revised delivery schedule (R4, 
tab 179). It proposed reducing the size of Lots 3 and 6 and postponed the LAT for Lot 
3 until 13 September 2011 (id. at 3). The proposed schedule resulted in a shortfall of 
5,015 signals. The proposal stated: "It is my understanding that the 5,015 rounds will 
be Terminated for Convenience from the contract." (Id. at 2) PSI later clarified that it 
understood that if the parties modified the schedule any termination for convenience 
would be at no cost to the government (R4, tab 18023). 

153. While discussed, the contract was never modified to incorporate either of 
PSI's proposed revised delivery schedules (tr. 4/74). CO Pierce testified that the 
contract was never modified to include a revised delivery schedule nor was it changed 
to incorporate an agreement to terminate the contract for convenience at no cost to the 
government because subsequently "there was a Lot failure that placed the Contract in 
delinquent status which essentially made this conversation kind of overcome by 
events" (tr. 4/123-24). He testified that his offer to terminate the contract for 
convenience at no cost to the government was based on the assumption that PSI would 
continue to produce acceptable lots (tr. 4/70). 

2. Lot 4-2 

154. PSI submitted Lot 4-2 for the LAT on 29 August 2011 (R4, tab 180 at 3). 
The LAT tests were performed at PSl's facilities in Byron, Georgia (id. at 3; see also 

23 Tab 180 as originally provided in the government's Rule 4 file included subtabs a, b 
and c. The subtabs were ordered removed during the hearing (tr. 4/76). 
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finding 76 n.15). Discussed below are the defective signals reported in PSI's LAT 
report, dated 6 September 2011. 24 

155. Only signal number 40, from a sample size of 135 signals, failed the 
sealing test (R4, tab 180 at 6). The acceptance criteria was accept on O reject on 1 
(finding 24). Mr. Hirst testified that after signal number 40 failed the sealing test, PSI 
decided to continue to test the sample for "informational purposes." According to 
Mr. Hirst's testimony, the government witnessed the "informational tests" performed 
on signal number 40. (Tr. 2/143) According to the LAT report, signal number 40 was 
designated as part of the 5-foot drop test sample group (R4, tab 180 at 6, 15).25  After 
signal number 40 was subjected to the 5-foot drop test, it passed the subsequent 
sealing test (id. at 6). We find that it was PSI's decision to continue testing· signal 
number 40. 

156. One signal, sample number 109, from a sample size of20 signals, failed 
the sealing test following the TV test "due to a hole in the sealing disc on the Flare 
End" (R4, tab 180 at 6). According to Mr. Hirst's testimony, this defect was caused by 
mishandling during testing rather than a manufacturing defect. Mr. Hirst testified that 
"we [PSI] made an error in how we tested it." PSI's test technicians failed to resecure 
the end caps on the MK 124 before the TV test, which caused a sealing disk to tear 
during the test. (Tr. 2/144-45) Mr. Cowart sent an email, dated 2 September 2011, to 
CO Pierce and other government personnel about the testing of this lot. It stated, in 
relevant part: 

Several disparities discussed, PSI left test area with round 
serial # 109 to take pictures. "Product presented to the 
government for acceptance is the property of the 
government and under our control." We lost control of 
that one round for a short time when the round left for the 
photography session. PSI inadvertently repeated the 
horizontal drop test twice. PSI removed the TV rounds 

24 The LAT report does not discuss the results of the modified torque test, with the 
government-proposed line drawing methodology. 

25  It is unclear from the record whether signal number 40 could have been replaced by 
a different sample signal for subsequent testing after it failed the sealing test. 
The Board notes that the sample lot pulled for the LAT totaled 135 signals; 
however, according to Specification 13697N's Table 1, only 115 signals are 
required for the tests performed subsequent to the sealing test under testing Plan 
A. This leaves 20 signals within Lot 4-2's sample lot potentially available to 
serve as a replacement for signal number 40. (R4, tab 180 at 6; finding 24) 
The government granted a request to replace test samples during Lot 4-1 's 
FAT/LAT (R4, tab 168). 
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from the cans without government oversight and they also 
removed the TV soaker rounds from the soak after we 
instructed them not to without Government oversight. 

(R4, tab 180 at 20) 

157. Nineteen signals in a sample of20 signals produced smoke displays times 
longer than 25 seconds during the low temperature function test (R4, tab 180 at 7). 
The longest display time was 41.48 seconds (id. at 11 ). 

158. Three signals from a sample size of20 signals were reported as producing 
long display times from the smoke end of the MK 124 during high temperature function 
testing. The reported display times of the nonconforming signals were 21.36 seconds, 
19.05 seconds, and 18.31 seconds respectively. (R4, tab 180 at 7, 10) 

159. Four signals, from a sample of five signals, displayed long smoke display 
times following the 5-foot drop test. The reported display times of the nonconforming 
signals were 21.53 seconds, 23.19 seconds, 27.50 seconds, and 21.15 seconds 
respectively. (R4, tab 180 at 7, 15) 

160. The government rejected Lot 4-2 on 2 September 2011 based upon the 
lot's failure to meet the requirements of Specification 13697N. A QAR summarized 
the reasons for the government's rejection in an email, dated 2 September 2011, and 
noted that the "Lot failed all tests except the Sealing Function (Ambient function) 
portion." (R4, tab 180 at 20) The LAT Report and the QAR summary reported that 
Lot 4-2 failed the sealing test, the low temperature function test, the high temperature 
function test, the 5-foot drop function test, and the TV sealing test (id. at 6-7, 10-11, 
15, 20). 

161. PSI submitted RFD No. 30606-8476-D026 (RFD 26), dated 7 September 
2011, requesting that the government accept Lot 4-2 on deviation. The request sought 
a deviation for all test samples that were a basis for the government's rejection of the 
lot. In Box 23, Need for Deviation/Waiver, it stated: 

1. Sample number 40 failed the initial sealing test, but it 
passed a subsequent informational sealing test, the sealing 
test after 5 Ft. Drop, and the functioning test after 5 Ft. 
Drop with a 17 .06 second Display Time. 

2. During Low Temperature functioning, nineteen (19) 
Display Times were in excess of 25 seconds, but the 
average Display Time of all 20 signals was still less than 
30 seconds. 
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3. During High Temperature Functioning, three (3) 
Display Times were in excess of 18 seconds, but 2 of the 3 
were less than 20 seconds, and the average Display Time 
for all 20 signals was less than 16 seconds. 

4. During 5 Ft. Drop functioning, four (4) Display Times 
were in excess of 19 seconds, but the average Display 
Time of all 5 samples was still less than 23 seconds. 

5. During Sealing testing after Transportation Vibration, 
one ( 1) sample leaked due to a hole in the sealing disc on 
the Flare End. This also resulted in a dud on the Flare End 
during Functioning. This hole appeared to be due to 
improper handling of the signal. 

In Box 24, Corrective Action Taken, it stated: 

Since the majority of issues relate to excessive Display 
Times on the Smoke End, PSI is in the process of 
analyzing the Smoke Candle process and performing 
in-process Display Time testing in an effort to reduce the 
average Smoke End Display Time in all phases and to 
control the amount of variation in these times. PSI will 
also review the procedure for performing the 
Transportation Vibration Test to look for ways to minimize 
the possibility of damage occurring during 
handling/testing. 

(R4, tab 180 at 25) 

162. The CO issued a show cause notice, dated 9 September 2011, to PSI based 
upon its "fail[ ure] to deliver acceptable product in accordance with the delivery 
schedule for [the contract]" requiring 9,416 MK 124s by 31 August 2011. The show 
cause notice informed PSI of its opportunity to present, in writing, any facts bearing 
upon the question of whether PSI' s failure to timely perform arose out of causes 
beyond PSI' s control and without fault or negligence on the part of the contractor. The 
response was due within 10 days after PSI's receipt of the notice. (R4, tab 181) 
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3. Lot 4-3 

163. PSI submitted Lot 4-3 for the LAT on 12 September 2011 (R4, tab 284 at 
22).26 During the visual examination audit of the sample lot, the QAR found a critical 
defect with the alignment pin. The alignment pin of the igniter was not in the 
alignment pin hole of the smoke primer and holder, a failure of the requirement 
appearing at Note 13 of Drawing 3139733. (Id. at 24; see finding 28) The entire lot 
was subsequently screened for this defect and two additional defects were found (R4, 
tab 284 at 24). 

164. Lot 4-3 also failed the sealing test. One leaker out of a sample of 135 
signals was observed during the sealing test. (R4, tab 284 at 25) 

165. The LAT report for Lot 4-3 also reported multiple long display times from 
the smoke end of the MK 124. PSI reported that 4 signals out of a sample of20 
signals produced displays longer than 19 seconds during the TV function test. The 
longest smoke display time was 24.20 seconds. (R4, tab 284 at 25-26) Ten out of a 
sample of 20 signals produced smoke displays longer than the maximum display time 
of 25 seconds during the low temperature function test. The longest smoke display 
time was 36.18 seconds. (Id. at 26) 

166. PSI recommended that Lot 4-3 be accepted on deviation.27 

167. DCMA issued CAR No. 30606-20110017 following Lot 4-3's failure of 
the LAT (R4, tab 182 at 2). PSI responded to the CAR to address the alignment pin 
defect. It stated that the root cause of the defect was that "[d]uring the crimping 
process, the igniter on the smoke end probably came out of the casing and was 
re-inserted into the casing with the alignment pin pressed into the adjacent vent hole 
instead of in the alignment pin hole of the smoke primer holder." PSI proposed 
changing its Production Work Instructions relating to the transportation of MK 124s to 
the crimping station and requiring visual inspection of the alignment pin during the 
torque test in order to prevent the defect from occurring in the future. (Id at 2) 

IV.  Termination for Default of the Contract 

168. PSI submitted a response, dated 14 September 2011, to the government's 
9 September 2011 show cause letter (see finding 162). The contractor initially 

26 In accordance with the direction of the CO, PSI had produced Lot 4-3 concurrent 
with the testing of Lot 4-2 (R4, tab 157 at 3). 

27 The LAT report does not discuss the results of the modified torque test, with the 
government proposed line drawing methodology. Mr. Hirst testified that he 
remembered Lot 4-3 passing the relative movement test (tr. 2/78). 
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responded by communicating its surprise at the issuance of the show cause notice and 
at the rejection of Lot 4-2. PSI stated that it was led to believe by government 
personnel present during Lot 4-2's LAT that the lot would be accepted on deviation. It 
also indicated that it thought any shortfall of production of MK 124s designated for the 
Air Force would be terminated for convenience at no cost to the government. (R4, 
tab 183 at 3) 

169. PSI' s response also offered the following excuses for the delays of the 
delivery schedule. 

I. The root cause of delinquency on the contract is clearly 
due to the problem with the 3M 363 L sealing disk in the 
TDP .... 

2. PSI successfully resolved the problem with the sealing 
disk [through a contract with SAIC]. The 3M 433L foil 
disk ... was determined to be a suitable sealing disk. It was 
introduced into production when we restarted the contract 
in July 2011. The new disk has performed perfectly. The 
problem with separation has been solved .... 

3. It took PSI until March of2011 to complete work on 
qualifying the new disk. Therefore, the earliest PSI could 
have resumed work [on] the contract was April of this 
year. The government imposed a FAT requirement prior 
to production. Realistically, this created a window of 
opportunity to complete the Air Force CLINs of about 90 
days. Therefore, the delay in the schedule is primarily 
attributable to the time it took to find a suitable 
replacement for the faulty 3M 363L sealing disk in the 
TDP. 

PSI's response did not provide any excuses for the delays that occurred after the 
delivery schedule was modified in July 2011. (R4, tab 183 at 3-4) 

170. In accordance with the requirements of FAR 49.402-5 and 49.402-3(t) 
and (g), CO Pierce drafted a memorandum, dated 21 September 2011, in support of his 
decision on termination. The memorandum outlines the facts leading to the decision to 
terminate the contract for default and discusses the various considerations taken into 
account by CO Pierce. (R4, tab 185) 

171. Among other factors, the CO considered the rationale and excuses 
provided by PSI in response to the 9 September 2011 show cause notice and found 
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them to be "unavailing and insufficient to justify the contractor's failures under the 
contract" (R4, tab 185 at 5). The CO testified that he was not satisfied by PSI's 
excuses because these failed to focus on the "specific failures of the most recent lot" or 
to address the "delinquency towards the schedule that was most recently incorporated 
into the contract" (tr. 4/84). 

172. At the time CO Pierce made his decision to terminate the contract, the 
government was developing a new version of the MK 124 (Mod 1) and anticipated 
awarding a contract for production of Mod 1 signals (R4, tab 185 at 6). The Mod 1 is 
the functional equivalent of the MK 124 produced by PSI under the contract. 
However, the candle composition of the Mod 1 was altered to reduce the presence of 
hazardous components such as red lead and xylene. (Tr. 3/198) According to 
CO Pierce's 21 September 2011 memorandum, it was uncertain whether any defaulted 
signals under PSI's contract could be added to the expected Mod 1 contract (R4, 
tab 185 at 6). 

173. CO Pierce's 21 September 2011 memorandum addressed the following 
additional considerations: 

c. The availability of the supplies from other 
sources. 

At least one potential alternate supplier exists, but it is not 
clear at this time if they would be willing to produce the 
remaining quantity. There is a new version of the MKI24 
being developed (Mod I); it is also possible that the 
remaining quantity of the current version (Mod 0) could be 
produced under the resultant Mod 1 contract.... There is no 
impact to Army or USCG readiness. The USAF remaining 
inventory should hold the Services over until Mod I 
contract deliveries commence in August 2013. USAF 
FMS orders are being denied at this time. 

e. The degree of essentiality of the contractor in 
the Government acquisition program and the effect of a 
termination for default upon the contractor's capability 
as a supplier under other contracts. 

(1) Termination for Default of this contract will 
adversely impact Pyrotechnic Specialties Inc.'s ability to 
compete on future acquisitions for the MKI24 Signal. 
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(2) Past Performance information, to include this 
termination action, will be entered into the CP ARs 
program for use for evaluations in future Government 
contracts which may have some effect on Pyrotechnic 
Specialties' ability to compete on other programs they are 
involved in. 

(3) The PCO has considered the degree of 
essentiality of the Contractor in the Government 
acquisition program and does not find that this is a reason 
to forego termination of the current contract. 

The memorandum ultimately concluded: 

The Contracting Officer has determined that failure of 
Pyrotechnic Specialties to perform is NOT beyond the 
control and without the fault of [sic] negligence of 
Pyrotechnic Specialties Inc. Default is not as a result of 
defaults of subcontractors at any tier. 

6. Therefore, based upon the above rationale, in 
conjunction with proper legal counsel, it is hereby 
determined to be in the best interest to the Government to 
terminate for Default Contract W52PIJ-04-C-0098 for a 
quantity of 48,719 MK 124 Signals for a total dollar 
amount of$1,850,496.52. 

(R4, tab 185 at 5-6) 

174. The CO testified that he considered the input of the various services and 
then used his independent judgment in making the decision to terminate the contract 
for default (tr. 4/94). 

175. The Navy did not agree with the CO's decision to terminate the contract. 
In the Navy's 22 September 2011 email voicing its disagreement, it further stated that 
"[i]f the PCO decides to pursue termination for default, the USN requests to make the 
option available to accept the two (2) most recent production lots at a negotiated cost 
as part of the termination settlement"28  (R4, tab 288). The CO testified that the other 
services involved with the contract concurred with the decision to terminate for default 
(tr. 4/94). 

28  The record does not reflect whether the government entered into such an arrangement. 
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176. On 26 September 2011, the CO issued a final decision providing a 
notification of termination for default to PSI. The CO determined that termination for 
default was proper due to the contractor's failure to deliver acceptable lots of the MK 
124 in accordance with the contract's revised delivery schedule. (R4, tab 186) The 
determination states in pertinent part: 

The Government has reviewed all the information and 
matters relevant to the Cure Notice and Show Cause letters 
and PSI's response to the same .... As a result of this 
review, it is the determination of the Contracting Officer 
that [ the contract] is hereby terminated for default, 
pursuant to the Default Clause FAR 52.249-8 of the 
contract. The reasons therefore and further 
instructions ... are set forth below. 

f. The Government has reviewed the facts provided 
in PSI letter dated 14 September 2011 and have found that 
PSI did not provide a detailed response sufficient to 
demonstrate that your failure to perform arouse [sic] out of 
causes beyond your control and without fault or negligence 
on your part. 

The following is the Government's response to the 
assertions in [PSI' s response dated 14 September 2011]: 

PSI' s claim that the delinquency is "clearly" due to 
the sealing disk is unfounded/irrelevant, particularly as it 
pertains to the CURRENT contractual schedule, which was 
revised on 25 July 2011.. .. As PSI states ... the sealing disk 
issue has apparently been successfully resolved since the 
new disk was introduced into production in July 2011.... If 
the sealing disk issue has been solved since July, then the 
most recent quality issues/failures cannot be blamed on a 
defective TDP .... The delinquency against the CURRENT 
schedule is due to the aforementioned contractor 
quality-related failures and not a defective TDP, regardless 
of what may have happened in the past under this contract. 

PSI's numbered paragraph 3 discusses the window 
of opportunity to complete Air Force CLINs, which 
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implies that the Show Cause notice was issued primarily 
because PSI could not finish the expiring CLINs quickly 
enough, which is not the case. The Show Cause notice was 
issued due to quality workmanship/procedural problems 
exhibited by PSI on every single FAT /LAT conducted in 
recent history .... 

While it is true that Lot 1 was accepted on deviation 
for ONE long display time on the smoke end of the signal, 
that was the extent of the quality problems on that lot. 
Lot 2, however, encountered significantly more 
problems.... Further, during the quality production 
surveillance for Lot 3 LAT, a critical escape was 
discovered by the DCMA QAR. The smoke end striker 
did not line up with the primer holder .... Even after this 
issue was resolved the lot failed the test in two 
categories.... Multiple signals ( on the smoke side) from the 
low temperature subgroup and the ambient subgroup 
exceeded the burn time requirement of 25 seconds which 
results in a failure to meet the LAT requirements.... Again, 
Lot 1 was accepted on RFD because there was only one 
long display time, whereas Lots 2 and 3 were rejected by 
DCMA due to several failure modes. There is no evidence 
that a Government employee with authority to bind the 
Government, i.e. a Contracting Officer, ever said that 
Lots 2 or 3 would be accepted .... 

II.  Government Termination Decision 

Based upon Pyrotechnic Specialties failure to show the 
Government reasonable cause not to terminate their contract 
for default, this letter is a Notice of Termination of [the 
contract] for the remaining quantity of 48,719 MK124 Signals 
for a total dollar amount of $1,850,496.52. The Government 
exercises its right under contract clause 52.249-8 Default 
(Fixed-Priced Supply and Service) of the [contract]. 

(R4, tab 187 at 1-4) The letter further states that PSI's failure to deliver acceptable 
product in accordance with the delivery schedule violated the terms of the contract and 
thereby constituted default. It also advises PSI of its appeal rights. (Id. at 4-5) The 
government modified the contract by Modification No. P00036, effective 
28 September 2011, to incorporate the contracting officer's determination to terminate 
for default and decrease the contract value (R4, tab 188 at 2). 
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177. On 29 September 2011, the CO issued a demand letter to PSI for 
repayment of unliquidated progress payments under the contract in the amount of 
$1,433,315. The CO demanded repayment within 30 days.29  (R4, tab 189) 

V. ASBCA No. 57890 

178. By letter dated 15 December 2011, PSI filed a timely notice of appeal 
from the contracting officer's determination to terminate the contract for default. The 
Board docketed the appeal as ASBCA No. 57890 on 16 December 2011. 

VI. ASBCA No. 58335 

179. By letter dated 10 January 2012, PSI submitted a certified claim to the CO 
demanding $802,589 in compensation for the allegedly improper rejection of Lot 3-3A 
(R4, tab 204 at 6). The claim discussed PSI's experience with leakers during Interftx 1 
and PSI's decision to change the sealing disk used to manufacture the MK 124 (R4, 
tab 204 at 2-3; see findings 52-57). It then discussed the separation issues experienced 
over the course of the contract. The claim provided, in pertinent part: 

During the LA Ts for Lots 02-001, 02-002, 
03-002, ... several flare trigger assemblies dropped off. All 
of these occurrences were witnessed by Mr. Bowen and 
QAR, Dean Cowart and in each instance the defect was not 
considered to be a critical defect. All lots were accepted 
and shipped, without a waiver being required. This 
acceptance was given without waiver despite the fact that 
the trigger assembly separation was technically a defect 
under Specification WS 13697N, § 3.5.1.1.e. Therefore, as 
a result, the Government had established, through its 
continuing course of conduct, that the defect experienced 
during the above referenced LA Ts was not a critical defect 
and therefore cannot be the basis for rejection of a lot. 
However, this same defect became a major issue during the 
subsequent LAT of Lot 03-003A, which resulted in the 
wrongful rejection of the Lot. 

29  The contractor filed a notice of appeal from the demand letter, which the Board 
docketed as ASBCA No. 58234 on 16 July 2012. Appellant submitted a 
request to withdraw the appeal in February 2013, and the Board dismissed 
ASBCA No. 58234 on 20 February 2013. 
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Prior to the scheduling of the retest of the corrected 
Lot (now Lot 03-003A) PSI was notified by Mr. Bowen 
that any type of trigger assembly separation would now be 
considered as a critical defect. This notification of the 
change in the acceptance criteria was made despite the fact 
that the relevant specification did not delineate that the 
type of separation experienced under Lots 02-001, 02-002 
and 03-002 were to be considered as a critical defect .... 

[D]uring the retest a flare side trigger assembly dropped off 
only one of the samples. As a result, based upon the newly 
and improperly asserted inspection criterion, the Lot was 
again rejected. This defect was .. .identical to the defect that 
had occurred in Lots 02-00 l, 02-002, and 03-002, which 
had been accepted by the Government without waiver. 

(R4, tab 204 at 4-6; see findings 87, 91, 94-96) PSI's claim asserted that rejection of 
the lot on the basis of the one separation was improper and provided cost data to 
support the quantum amount of its claim. The claim did not address the leaker 
observed during the sealing test. (R4, tab 204; see finding 94) 

180. The CO issued a contracting officer's final decision (COFD), dated 
25 July 2012, denying PSI's claim. The COFD provided the basis for the CO's denial 
of the claim. The CO disagreed with PSI's assertion that the separation issue 
experienced during the LAT for Lot 3-3A was the same as the separation issues 
experienced in the LATs for earlier accepted lots. The CO also asserted that the 
government had not utilized an unstated inspection criterion and disagreed with the 
allegation that the root cause of the separation issues was that the TDP was defective. 
The COFD further provided: 

Table I - Inspection Plans ... defines the Sealing test 
Acceptance Criteria as "Accept on 0, Reject on l ". One 
unit failed the stated sealing test requirements above; 
therefore, the Government had proper justification for 
rejecting Lot 003-003A. 

(R4, tab 206 at 3) 
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181. PSI filed a timely notice of appeal from the 25 July 2012 COFD with the 
Board by letter dated 21 September 2012. The Board docketed the appeal as ASBCA 
No. 58335 and consolidated the appeal with ASBCA No. 57890 on 26 September 2012. 

VII. ASBCA No. 59103 

182. By letter dated 20 September 2013 PSI submitted an "Amended and/or 
Supplemental Claim" to the CO. PSI explained the reasoning for its submission of the 
amended/supplemental claim as follows: 

On or about January 10, 201(2] PSI submitted a 
certified Claim for Equitable Adjustment.... In addition to 
making the general allegation that the lot was improperly 
rejected, it also included a detailed argument regarding one 
of the grounds for the Lot rejection, specifically the trigger 
assembly separation. Government Counsel advised that 
the original Claim failed to address the other ground for 
the rejection of the lot.... While PSI alleges that the 
original Claim was sufficient, ... this amended/supplemental 
claim is being submitted for the purpose of providing 
additional justification for its original Claim. 

(R4, tab 211 at 2) The claim sought the same equitable adjustment, in the amount of 
$802,589 as a result of the allegedly improper rejection of Lot 3-3A, as was asserted in 
the 12 January 2012 claim (id. at 5). Certification for the claim was provided by 
separate correspondence dated 20 September 2013 (R4, tab 212). 

183. The supplemental/amended claim asserted two bases for its reasoning that 
the rejection of Lot 3-3A based upon the one leaker was improper: 

a) ... [T]he leakage was caused by a hole in the units 
o-ring, which was a manufacturing defect of the supplier 
and was not caused by any failure of PSI' s processes .... 
Since the failure was beyond the control of PSI and 
resulted in a corrective action being taken that would 
preclude any other such failures, the rejection of this Lot 
was improper .... 

b) The Government, on two other occasions, had accepted 
lots under deviation when minimal leak failures occurred 
(Lot 01-007A and 03-002). On both these occasions, the 
lots were accepted on deviation after they were screened 
for additional defects .... [G]iven the fact that there was 
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only one leak failure, which was traced to a supplier 
manufacturing anomaly, the Government should have 
ordered the screening of the Lot to insure that there were 
no other failures, instead of using this isolated failure as 
grounds for the lot rejection. 

(R4, tab 211 at 4-5) 

184. The CO issued a COFD, dated 19 November 2013, denying PSI's 
amended/supplemental claim for equitable adjustment. The COFD asserted much of 
the same reasoning for denial of PSI's supplemental claim as was asserted in the 
25 July 2012 COFD. It provided the following, in pertinent part, in response to the 
new arguments raised in PSI's supplemental/amended claim: 

PSI alleges that this leak test failure was due to a 
defective o-ring. PSI further stated that a Supplier 
Corrective Action was issued and that the response would 
be made available to the Government upon receipt. To 
date, the Government has yet to receive any such 
documentation.... Regardless, as the Prime contractor, 
PSI is responsible for the quality of the final end product. 
For example, PSI Purchasing Procedure 7003, para 4.5 
states, "upon receipt, PSI QA will perform a receiving 
inspection to ensure that the purchased product meets 
specified purchase requirements .... " [l}t is evident that 
PSI did not follow its own written procedure .... 

In the amended claim, PSI also noted two prior lots 
that were purportedly accepted under deviation by the 
Government when leak failures had occurred (Lots 
OJ-007A and 003-002). According to Government records, 
only one of these two lots, Lot 003-002, was accepted on 
deviation where leakers were concerned.... When the 
Government accepted Lot 003-002 after being 100% Leak 
Tested (with Government witnessing), part of the 
corrective action taken by PSI was to ensure 100% 
compliance with that requirement. It appears as though 
this corrective action was not properly implemented on the 
production floor. 

Again, PSI alleges that the rejection of Lot 
003-003A on the basis of the isolated leaker was improper. 
With an acceptance criterion of Accept on 0/Reject on 1, 
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all it takes is one sealing test failure to reject the lot. The 
Government is not obligated to "order" or allow 100% 
rescreening (a process which is estimated to take 80-100 
hours of Government witness), as alleged by PSI. Further, 
the failure of Lot 03-003A was not limited to an "isolated" 
sealing test failure/leaker; as previously discussed, there 
was also a repeat critical defect on the very lot in question. 

(R4, tab 213 at 4) 

185. PSI filed a timely notice of appeal from the 19 November 2013 COFD 
with the Board by letter dated 20 December 2013. The Board docketed the appeal as 
ASBCA No. 59103 and consolidated the appeal with ASBCA Nos. 57890 and 58335 
on 30 December 2013. 

DECISION 

PSI produced four interfixes of the MK 124s before the contract was terminated 
for default (findings 36, 60, 74, 120). During Interfix 1, PSI manufactured the 
MK 124s using the 433L sealing disk and produced eleven lots. Interfix 1 ended after 
the last two lots failed the LA Ts due to leakers, which are defective units that failed 
the sealing test. (Findings 19, 36, 52-53) During Interfix 2, PSI manufactured the 
MK 124s using the 363L sealing disk and produced three lots. Interfix 2 ended after 
PSI lost calibration control on its press operation, which resulted in short bum times, 
and the government issued a stop work order. (Findings 60-61, 71-72) During 
Interfix 3, PSI manufactured the MK 124s using the 363L disk. PSI produced three 
lots during Interfix 3 with the last lot being reworked and resubmitted. Interfix 3 
ended after the last lot, both as originally submitted and as reworked, had problems 
with trigger assemblies separating from the MK 124 canister, described as a separation 
defect. (Findings 74-76, 81, 91, 94) PSI addressed the separation defect by changing 
the sealing disk again (finding 107-08). During Interfix 4, PSI manufactured the MK 
124s using the 433 sealing disk and produced two first article sample lots and three 
production lots (findings 120-21, 134, 146, 154, 163). All production lots during 
Interfix 4 experienced problems with long smoke display times (findings 146, 157, 
159, 165). The last two production lots also reported sealing test failures, and the last 
production lot had alignment pins out of place (findings 155-56, 163-64). 

I. ASBCA No. 57890 

Following the failure of the last two lots in Interfix 4, the government 
terminated the contract for default (finding 176). Appellant filed a notice of appeal 
from the COFD, which the Board docketed as ASBCA No. 57890 (finding 178). 
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Appellant makes three arguments about why the government's termination for 
default is improper and should be converted to a termination for convenience. First, 
PSI argues that its default is excused due to the government's breach of the warranty 
of adequacy of its drawings and specifications. Second, appellant argues that the 
decision to terminate the contract for default was arbitrary and capricious. Finally, the 
contractor argues that the government breached the contract through its bad faith 
actions surrounding the administration and termination of the contract. (App. br. 
at 64-65) Before addressing appellant's arguments, we first consider whether the 
government has demonstrated a justification for the termination for default. 

A. Standard of Review of a Termination for Default 

Termination for default is a drastic sanction that should be imposed only for 
"good grounds and on solid evidence." J.D. Hedin Construction Co. v. United States, 
408 F.2d 424, 431 (Ct. Cl. 1969). The government bears the burden of proving the 
propriety of the default termination. Lisbon Contractors, Inc. v. United States, 828 
F.2d 759, 765 (Fed. Cir. 1987). If the government satisfies its burden of proving that 
the termination for default was justified, then appellant must prove that its default was 
excusable, caused by the government's material breach, or that the CO's termination 
decision was arbitrary, capricious or an abuse of discretion. US. Coating Specialties 
& Supplies, LLC, ASBCA No. 58245, 15-1 BCA, 35,957 at 175,707; see also United 
Healthcare Partners, Inc., ASBCA No. 58123, 16-1 BCA, 36,374 at 177,312; and 
Lan-Cay, Inc., ASBCA No. 56140, 12-1 BCA, 34,935 at 171,761. 

B. Propriety of the Default Determination 

The default clause of the contract establishes the possible grounds for a 
termination for default. AEON Group, LLC, ASBCA Nos. 56142, 56251, 14-1 BCA 
, 35,692 at 174,751. The contract incorporates FAR clause 52.249-8 which provides 
that the government has the authority to terminate the contract if the contractor fails to 
"[ d]eliver the supplies or to perform the services within the time specified in this 
contract or any extension" (finding 8). "A contractor's failure to make timely delivery 
of agreed-upon goods establishes a prima facie case of default." DayDanyon Corp., 
ASBCA No. 57611 et al., 14-1 BCA, 35,507 at 174,039 (citing Nuclear Research 
Corp. v. United States, 814 F.2d 647, 650 (Fed. Cir. 1987)). Modification No. PT0035 
established the modified delivery schedule for Interfix 4 (finding 145). Under the 
schedule, Lot 4-2 was due by 31 August 2011, and Lot 4-3 was due by 14 September 
2011 (finding 142). Under the terms of the contract, rejection of a lot constitutes a 
failure to make timely delivery (finding 6). The government rejected Lot 4-2 on 
2 September 2011 (finding 160). Accordingly, when the CO issued the show cause 
notice on 9 September 2011, PSI had failed to deliver Lot 4-2 in accordance with the 
delivery schedule (findings 160, 162). At the time of the CO's decision to terminate 
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the contract, PSI had also failed to deliver Lot 4-3 by the established delivery date 
(findings 167, 170, 176). 

Appellant asserts that prior to the scheduled delivery date for Lot 4-2, the 
government agreed to alter the delivery schedule. Appellant relies on the discussions 
that occurred between the parties in late August 2011 to support its assertion that 
delivery ofless than 9,416 MK 124s on 31 August 2011 was excusable. (App. reply 
br. at 8-9) We found that on 19 August 2011, PSI proposed revising the delivery 
schedule and reducing the size of Lot 4-2 (finding 150). We also found that, initially, 
CO Pierce responded that the government would be amenable to modifying the 
contract's delivery schedule, subject to conditions. One of the conditions was that the 
parties reach an agreement to terminate for convenience, at no cost to the government, 
a portion of the contract, specifically 2,150 signals, that under the contractor's 
proposed modified schedule would be completed after the funds backing the signals 
were set to expire. 30 (Finding 151) PSI responded by proposing that 5,015 signals be 
terminated for convenience at no cost to the government (finding 152). 

However, the contract was never modified to incorporate a new delivery 
schedule. CO Pierce testified that Lot 4-2's failure of the LAT ended any conversation 
about the possibility of modifying the delivery schedule. (Finding 153) The Board 
notes that the parties' discussion in August of 2011 concerned reducing the size of Lot 
4-2, but there is no evidence that the parties ever discussed wholly excusing delivery 
ofLot 4-2 (see findings 150-53). CO Pierce even testified that his offer regarding 
termination of a portion of the contract at no cost to the government was based on the 
assumption that the contractor would continue to produce acceptable lots (finding 
153). PSI failed to deliver Lot 4-2 when the lot was rejected (see findings 6, 160). 
There is no evidence of an agreement between the parties to revise the delivery 
schedule or to excuse PSl's failure to deliver of Lot 4-2 or Lot 4-3. Accordingly, the 
government has made a prima facie showing of default. 

The government having made a prima facie showing of default, we next address 
appellant's arguments that the termination for default should be converted to a 
termination for convenience. 

30 This marked the second time that the government had proposed terminating for 
convenience, at no cost to the government, a portion of the contract. In March 2011, 
PSI specifically requested the removal of language from Modification P00034 that 
provided: "Both parties agree that any Air Force CLINs/Quantities that have not 
been produced/invoiced by 09 Sep 2011 will be removed from the contract at no 
cost to the government" (finding 119). 
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C. Defective Specifications 

1. The Parties' Contentions 

PSI alleges that its default is "excusable as a result of the defective TDP and 
design drawings incorporated into the Contract" ( app. br. at 86). Appellant alleges that 
the contract's specifications were defective both as a basis for excuse of the 
termination for default and as a basis for entitlement to an equitable adjustment 
relating to the rejection of Lot 3-3A (see app. br. at 86, 96-97). Appellant's 
affirmative claims, which underlie ASBCA Nos. 58335 and 59103, concern Interfix 3, 
while the termination occurred during lnterfix 4. The change from Interfix 3 to 
Interfix 4 occurred because PSI changed the sealing disk it was using to produce the 
MK 124 following the testing of Lot 3-3 and Lot 3-3A31 (findings 35, 108, 120). 
Appellant's defective specifications arguments specifically concern the sealing disk 
specifications (app. br. at 88-89). Accordingly, since appellant's defective 
specifications arguments specifically concern the sealing disk and since the sealing 
disk used and thereby the respective sealing disk characteristics changed between 
Interfix 3 and Interfix 4, we address the defective specifications claim concerning 
Lot 3-3A separately. 

At this time we address only appellant's allegation of defective specifications as 
it relates to Interfix 4 and the assertion that the government-provided defective 
specifications are a basis for finding the default excusable. Appellant argues that 
compliance with design drawing specifications, specifically the sealing disk 
specifications, precluded the units from consistently passing the LATs (app. br. at 
88-89). Particularly, appellant contends that the sealing disk specifications are the 
cause of the long smoke display times32 and PSI's problems with leakers during Interfix 
4 (app. br. at 89). Appellant asserts that it substantially complied with the contract's 

31 The suggested source of supply is the 433L disk, which was used to produce MK 
124s during Interfix I (findings 13, 36). PSI switched to the 363L disk for 
Interfixes 2 and 3 before changing to the 433 disk used during Interfix 4 
(findings 60, 74, 120). 

32 The contract specifications required that smoke display times during function 
testing fall within a stated maximum and minimum display time (finding 17). 
The purpose of the maximum smoke display time cap is to ensure that the 
smoke expelled from the MK 124 is robust and thick enough that it can be seen 
from a reconnaissance craft even if disbursed by wind ( finding 44 ). During 
Interfix 4 long smoke display times were established in accordance with the 
original maximum smoke display times listed in Specification 13697N, with the 
exception of the sealing function test, which the government understood to have 
a maximum smoke display time of 25 seconds due the incorporation of RFD 13 
into the contract ( finding 148). 
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specifications, and attempts to immediately shift the burden to the government to prove 
that PSI performed improperly (app. reply hr. at 9-10). The government stated that 
appellant has failed to establish that "it assembled the signals in the lots at issue in 
compliance with the drawing and specifications" and further asserts that PSI's problems 
during production were a result of PSI's poor quality control (gov't hr. at 55-56). 

2. Defective Specifications Discussion 

The law is well settled that the government has a right to obtain "precisely what 
is specified in the contract" including strict compliance with any contract 
specifications. American Mechanical, Inc., ASBCA No. 52033, 03-1 BCA, 32,134 at 
158,886. It is also well established that when the government requires goods to be 
manufactured "in accordance with Government specifications, there is an implied 
warranty that if the specifications are followed, a satisfactory product will result." 
Hol-Gar Manufacturing Corp. v. United States, 360 F.2d 634 (Ct. Cl. 1966) (citing 
United States v. Spearin, 248 U.S. 132 (1918)). "Because the implied warranty 
protects contractors who fully comply with the design specifications, the contractors 
are not responsible for the consequences of defects in the specified design." White v. 
Edsall Construction Co., 296 F .3d 1081, 1084-85 (Fed. Cir. 2002) (citing Spearin, 248 
U.S. at 136). Accordingly, if the contractor can prove that government-provided 
drawings or specifications are defective, the defective specifications may excuse the 
contractor's default. Magna Enterprises, Inc., ASBCA No. 51188, 02-1 BCA 
, 31,660 at 156,421; see also Astro Dynamics, Inc., ASBCA No. 28381, 88-3 BCA 
, 20,832 at 105,363 (citing Switlick Parachute Co. v. United States, 573 F.2d 1228 
(Ct. Cl. 1978) ( "[I]f an appellant shows that its failure to make timely delivery arose 
out of causes 'beyond the control and without the fault or negligence of the 
contractor', including impossibility of performance or reliance on defective 
specifications, it is held that such causes are excusable under the provision of the 
DEFAULT clause of the contract."). 

To establish that the government-provided specifications are defective, a 
contactor must prove that it "substantially complied with the government's plans and 
specifications, and reached an unsatisfactory result." Hanley Industries, Inc., ASBCA 
Nos. 54315, 56383, 08-2 BCA, 33,932 at 167,917; see also SPS Mechanical Co., 
ASBCA No. 48643, 01-1 BCA, 31,318 at 154,692 (quoting C.L. Fairley 
Construction Co., ASBCA No. 32581, 90-2 BCA, 22,665). Appellant has the burden 
of proving that its nonperformance was excusable. DCX, Inc. v. Perry, 79 F.3d 132, 
134 (Fed. Cir. 1996); see also AEON Group, 14-1 BCA , 35,692 at 174,755 
("Appellant has the burden of proving that its default was actually caused by its 
alleged excuses."). 

PSI offers little evidence to support its assertion that it substantially complied 
with the specifications. PSI has established that the 433 sealing disk used during 
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Interfix 4 substantially complied with Drawing 2113661. At the time of the 
termination, PSI was using this disk. The 433 disk substantially complies with the 
average physical properties for an appropriate sealing as detailed in Drawing 2113661 
and has very similar characteristics to the suggested source of supply for the sealing 
disk. (Findings 13, 56, 109, 120) PSI offers little evidence to prove that it 
substantially complied with the other specification requirements. 

The contractor alleges the 433 disk inherently causes long smoke display 
times.33 Appellant's brief focuses only on demonstrating that the sealing disk 
specifications are the cause of the long smoke display times. To this end, appellant 
solely relies upon the correlation that long smoke display times occurred while PSI 
was using the 433L disk and the 433 disk, both of which are thinner than the 363L disk 
used during Interfixes 2 and 3.34 (App. br. at 90) The Board agrees that there is no 
evidence of long smoke display times during either Interfix 2 or Interfix 3 (see 
findings 62-64, 71, 75-76, 81, 94). However, the absence oflong smoke display times 
during Interfix 2 and Interfix 3 is not sufficient to prove that the 433 sealing disk 
inherently causes long smoke display times. During Interfix 4, PSI identified the 
cause of the long smoke display times as either flaws in the smoke candle inventory or 
possibly improper brushing of the bore of the smoke candle during assembly (findings 
138-39). No evidence was offered by PSI to prove that its process of installing the 
smoke candle was substantially compliant with the TDP or to otherwise rule out the 
smoke candle subassemblies as the cause of the long smoke display times. PSI offered 
no evidence to demonstrate that that its own manufacturing process was not the root 
cause of the long smoke display times. The evidence of the timing of the smoke 
display times is insufficient to demonstrate the sealing disk as the cause of long smoke 
display times where appellant has failed to address and rule out alternative assertions 
of the root cause stemming from the contractor's actions. 

Similarly, the contractor has failed to establish that the leakers were caused by 
defective specifications. Appellant presented testimony during the hearing that the 
prior producer of the MK 124 experienced problems with leakers during 
manufacturing (finding 29). With respect to the sealing test failures, testimonial 
evidence demonstrated that the prior producer of the MK 124 experienced problems 
with leakers but no evidence that the prior producer was unable to pass Specification 
13697N's sealing test. The Board was also presented with testimonial evidence that 

33 The contract specifications required that smoke display times during function testing 
fall within a stated maximum and minimum display time (finding 17). The 
purpose of the maximum smoke display time cap is to ensure that the smoke 
expelled from the MK 124 is robust and thick enough that it can be seen from a 
reconnaissance craft even if disbursed by wind (finding 44). 

34 The 433L disk and 433 disk are approximately half as thick as the 363L disk 
(findings 56, 109). 
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the prior producer was able to successfully produce more than one million MK 124s. 
(Finding 29) Little evidence was presented about PSI's own performance of the 
instant contract and how it complied with the contract's specifications. Throughout 
performance of the contract at issue in this appeal, leakers were variously attributed by 
PSI to one of three causes: (1) a problem with the sealing disk; (2) a defect in the 
0-ring; and/or (3) an improper crimp of the MK 124 canister (finding 20). As already 
established above, the 433 disk, which was used during Interfix 4, substantially 
complied with the contract's specifications. There is no evidence from PSI' s FAT or 
LAT reports that defective 0-rings were present in the signals tested during Interfix 4 
(findings 123, 134, 147, 161). 

However, appellant has failed to carry its burden of proving that its crimps were 
proper and were not the cause of the failure. The record in the current appeal provides 
scant information about the contract's specifications with respect to crimping or PSI' s 
compliance with those requirements. The record before the Board establishes that a 
proper crimp, when combined with an 0-ring and a compliant sealing disk, creates a 
hermetic seal on the MK 124 (findings 12, 14). The record also includes Drawing 
3139733 on which appears Note 10 providing that "[a]fter crimping, [both igniters] 
shall not be damaged and shall be capable of withstanding a torque of 20 inch-pounds 
min with [the outer container] without relative movement" (finding 28). We found 
that during Interfix 4, PSI drew a line on the MK 124 canister and performed PSI's 
torque test to check compliance with the no relative movement requirement of 
Drawing 3139733, and the method of drawing a line on the canister was developed 
with the government (findings 28, 114-16). 

It is unclear whether these are the only two crimping requirements in the IDP. 
Furthermore, it is unclear if compliance with the requirement at Note 10 is the only 
crimping standard that must be met in order to determine that the crimp is sufficient to 
hermetically seal the unit. Crimping of the MK 124 appears to serve two primary 
purposes in the MK 124 design. First, in combination with the sealing disk and the 0-
ring, it creates the hermetic seal on the MK 124 (finding 14). 

Second, crimping secures the trigger assembly to the MK 124 canister and 
keeps the trigger assembly from blowing off the MK 124 canister during functioning. 
Hence, after PSI experienced problems with separation defects, the government 
became interested in reviewing PSI's torque test process. (Findings 91, 116) No 
evidence was presented about the efficacy of the torque test to prove proper crimps for 
both purposes, and the record raises serious questions about the torque test's ability to 
demonstrate that a MK 124 is crimped sufficiently to hermetically seal the signal. For 
instance, based upon PSI's own report concerning Lot 4A-1, we know that over 
crimping of the MK 124s could result in signals passing the torque test but failing the 
sealing test (findings 121, 123). Appellant does not furnish proof that it complied with 
all relevant IDP requirements for crimping. Nor did PSI advise the Board regarding 
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what crimping procedures the contractor utilized during Interfix 4, particularly during 
production of Lots 4-2 and 4-3, and the record does not contain PSI's operational 
instruction sheets or crimping procedures.35 Furthermore, even ifNote 10 of Drawing 
3139733 was the only crimping specification stated in the IDP, no substantial 
evidence was presented by PSI about whether or not Lot 4-2 and Lot 4-3 passed torque 
tests performed during the LA Ts. 36 

The minimal evidence presented by appellant in this appeal is markedly 
different than the evidence before the Board in ABS Baumaschinenvertrieb GmbH, 
ASBCA No. 48207, 00-2 BCA ii 31,090 (ABS), a decision upon which appellant 
heavily relies in its post-hearing brief. In that appeal, the Board considered the 
termination for default of a contract for production of a coal crushing machine to be 
built in accordance with a combination of design and performance specifications 
provided with the government's invitation for bids (IFB). Evidence there before the 
Board established that (1) the specification in the IFB did not include a drawing, 
prepared by the developer of the specifications, that depicted the arrangement and 
assembly of the machine components; (2) the dimensions of components were based 
on brand name proprietary items that were not identified in the specifications; and (3) 
in one instance the wrong proprietary item was mistakenly used to create component 
dimensions. Id. at 153,507-08. The Board was also presented with standard industry 
formulae evidence demonstrating that a machine manufactured in strict compliance 
with the design specifications contained in the IFB would not have met the 
performance requirements specified in those specifications. Id. Based upon this body 
of evidence, the Board found that the specifications in that appeal were defective. Id 
at 153,517. 

The Board also notes that unlike the present appeal, where PSI maintains that it 
complied with the design specifications, the contractor in ABS did not attempt to 
produce a machine that complied with the design specifications in the contract at issue 
in the appeal. Rather, having determined that the design specifications conflicted with 
the performance requirements, ABS developed its own design to meet the performance 
requirements. Id. at 153,500. Consequently, ABS does not articulate the burden of 
proof before the Board in the present appeal, because the facts of that appeal were such 
that the contractor never attempted to prove that it had complied with the 
government's design specifications. The Board in ABS made its determination based 

35 The only approved production process in the record are the procedures for the 
rework of Lot 3-3. The procedures are dated 18 January 2010. There is no 
indication of how these procedures relate to those utilized by PSI during the 
production of any other lot during contract performance. (Finding 128) 

36 Mr. Hirst testified that he remembered Lot 4-3 passing the relative movement test 
(finding 166 n.27). Appellant adduced no testimony concerning Lot 4-2 
(finding 154 n.24). 
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upon evidence about the preparation of the specifications and conflicts between the 
performance requirements and design specifications, which were apparent from the 
government-provided specifications. 

In the present appeal, where the contractor alleges that it complied with the 
contract's specification, the contractor bears the burden of proving its compliance with 
the contract's specifications. PSI did not meet this burden. PSI's assertion that the 
contract's TDP was defective is not supported by the weight of the evidence. 
Appellant presents no evidence that it substantially complied with the contract's plans 
and specifications during Interfix 4. To the contrary, the record includes evidence of 
problems with PSI's crimping process at least during the production of Lot 4-3; PSI 
identified the crimping process as the cause of the misaligned alignment pins found in 
Lot 4-3 (finding 167). The contractor's opinions that the sealing disk specifications 
caused long smoke display times or leakers is unsupported by any detailed or credible 
analysis demonstrating a sound technical basis for the opinion. Furthermore, we found 
that PSI was able to successfully produce at least three lots of MK 124s capable of 
passing the contract's inspection requirements without need for deviation (findings 40, 
45, 49). Accordingly, we find that appellant has failed to prove that the contract's 
specifications were defective. PSI has failed to demonstrate that its default is 
excusable on the basis of a defective TDP. 

D. Appellant's Allegations that the Decision to Terminate was Arbitrary and 
Capricious 

PSI contends there are multiple reasons why CO Pierce's decision to terminate 
the contract for default was arbitrary and capricious. It argues that Lot 4-2 was not 
properly assessed. Appellant also alleges that the CO failed to exercise independent 
judgment and that the CO failed to consider the appropriate factors in making his 
determination. 

"The default article of [a] contract does not require the Government to 
terminate on a finding of default, but merely gives the procuring agency the discretion 
to do so, and that discretion must be reasonably exercised." Darwin Construction Co. 
v. United States, 811 F.2d 593,596 (Fed. Cir. 1987). "[A] termination for default will 
be set aside if it is arbitrary or capricious, or constitutes an abuse of the contracting 
officer's discretion." McDonnell Douglas Corp. v. United States, 182 F .3d 1319, 1326 
(Fed. Cir. 1999) (holding that the government may not use default as a pretext for 
terminating a contract for reasons unrelated to contract performance). Furthermore, 
the decision to terminate must be based on the CO's independent judgment. Fraya, 
S.E., ASBCA No. 52222, 02-2 BCA 131,975 at 157,951. In reaching a decision as to 
the propriety of the termination for default, we consider "the totality of the 
circumstances existing at the time of the termination." AEON Group, 14-1 BCA 
135,692 at 174,752. 
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I. Allegations that the Decision to Terminate for Default was Based on 
Factual Inaccuracies Concerning Testing Results 

We begin by examining appellant's allegations that the government 
inappropriately tightened its acceptance requirements for Lots 4-2 and 4-3 and that the 
misassessment of the lots caused the bases for the default determination to be 
materially inaccurate (app. br. at 79). 

(a) Alleged that Long Smoke Display Times were Considered 
a Quality Issue Only during Interfix 4 

PSI alleges that the government changed its position on long smoke display times, 
making them a quality issue for the first time during Interfix 4 and that prior to Interfix 4, 
"long smoke display times were not undesirable" (app. br. at 79). While there is disputed 
testimony about whether the government preferred longer smoke display times (see 
finding 44), there is no evidence to support appellant's claim that long smoke display 
times became a quality concern only during Interfix 4. Under the terms of the contract, 
smoke display times are classified as a Major characteristic and acceptable display times 
are prescribed (finding 17). Throughout contract performance, signals displaying long 
smoke display times were reported as failures/nonconformances. In accordance with the 
acceptance criteria in Table I of Specification 13697N, lots that exhibited too many long 
smoke display times during their respective FAT or LAT were rejected by the 
government. These lots were only accepted once a request for deviation was submitted 
and approved. (Findings 24, 39, 41, 46, 48, 134, 146, 157, 165) 

While the government may have repeatedly chosen to accept lots with long smoke 
display times on deviation, there is no evidence that this was not treated as a quality 
issue. As late as July 2011, PSI was attempting to correct the long smoke display times 
(findings 138-39). This attempt to address long smoke display times occurred prior to the 
government's first determination to disapprove a deviation for a lot with long smoke 
display times (see findings 138, 176). Throughout all interfixes, the government treated 
long smoke display times as a quality issue and treated failure to conform to smoke 
display time specifications as a basis for rejection of a lot. 

The primary difference with respect to Lot 4-2 and Lot 4-3 was that the 
government opted not to approve PSI's requests for deviation (finding 176). PSI 
alleges that the CO' s failure to consider PSI' s requests for deviation prior to making 
his default determination renders the CO's decision to terminate arbitrary and 
capricious (app. br. at 81). The CO was not required to consider the request for 
deviation prior to making his termination decision. See Kurz-Kasch, Inc., ASBCA 
No. 32486, 88-3 BCA 121,053 at 106,334 ("The Government is not obligated to wait 
and see if the deviation should be allowed before terminating a tardy contractor for 
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default."). However, in this instance, the CO's final decision that terminated the 
contract for default details the CO's consideration of PSI's requests for deviation and 
lists the CO's reasons for determining that Lots 4-2 and 4-3 would not be accepted on 
deviation (finding 176). His decision stated that the basis for denial of the deviation 
was that unlike Lot 4-1, which failed only the low temperature function test, Lots 4-2 
and 4-3 failed multiple tests (see findings 146, 155-59, 163-65, 176). "The decision to 
grant or deny a deviation is within the sound discretion of the CO." MA. Mortenson 
Co., ASBCA No. 53062 et al., 01-2 BCA, 31,573 at 155,908 (citing Kurz-Kasch, 
88-3 BCA, 21,053). There is no evidence that the CO abused his discretion when he 
decided not to grant a deviation due to the lots' multiple test failures. 

(b) Alleged that the Government Changed the Acceptance 
Criteria 

PSI also alleges that the government changed the testing acceptance criteria for 
Interfix 4, specifically that the government changed the requirements for the maximum 
smoke display times (app. br. at 68-69). During Interfix 1, the parties bilaterally 
modified the contract to incorporate the approval of RFD 13 requesting "a [ d]eviation 
from the requirement maximum of 19 seconds to a maximum of 25 seconds for the 
smoke bum" on the contract (finding 42). We found that during Interfixes 1, 2 and 3, the 
parties treated this modification as having raised the maximum smoke display times for 
all function tests to 25 seconds (finding 43). However, during Interfix 4, the new CO 
interpreted RFD 13 to pertain to only the sealing function test (findings 147-48). This 
changed the government's working interpretation of RFD 13.37 During Interfix 4 testing, 
QARs required test failures to be determined according to the requirements originally 
established in Specification 13697N, with the exception that the maximum smoke display 
time for the sealing function test was adjusted to 25 seconds (findings 17, 148). 

This change in interpretation resulted in more MK 124 samples being recorded as 
failures during the testing of Lot 4-2 and 4-3 (findings 148, 158-59, 165). For instance, 
during testing of Lot 4-2 four signals were recorded as displaying long smoke display 
times during the 5-foot drop function test. The display times were 21.53 seconds, 23.19 
seconds, 27.50 seconds and 21.15 seconds. (Finding 159) The maximum smoke display 
time according to Specification 13697N for the 5-foot drop function test is 19 seconds 
(finding 17). Accordingly, when the QARs utilized the table in Specification 13697N, all 
four signals were marked as long display times. However, under the parties' original 
working interpretation of RFD 13, only the signal with a display time of27.50 seconds 
would have been recorded as a failure (see findings 43, 148, 159). The 5-foot drop 
function test has an acceptance criteria of accept on 1, reject on 2 (finding 24). If the 
parties had continued with their earlier interpretation, Lot 4-2 would have passed the 
5-foot drop function test. 

37 We make no determination as to the proper interpretation of RFD 13. 
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Under the government's changed interpretation of RFD 13, Lot 4-2 failed five tests 
during the LAT (findings 155-59). Under the parties' earlier interpretation of RFD 13, 
Lot 4-2 would have failed only three tests. One signal failed the sealing test; the 
acceptance criteria is accept on 0, reject on 1 ( findings 24, 15 5). One signal failed the TV 
sealing test, the acceptance criteria is accept on 0, reject on 1 ( findings 24, 156). 
Additionally, 19 signals had smoke display times longer than 25 seconds during low 
temperature function testing; all are failures under either interpretation of RFD 13 
(findings 148, 157). The acceptance criterion is accept on 2, reject on 3 (finding 24). PSI 
further alleges that neither sealing test failure was due to leakers and, therefore, should not 
have been treated as test failures and a basis for rejection of Lot 4-2 by the government 
(app. reply br. at 6-7). Even if PSI were correct in this argument, the low temperature 
function test failure, on its own, creates sufficient grounds for rejection of Lot 4-2. 

(c) Alleged that the Government Should Not Have Relied on 
the Sealing Test Failures as a Basis for Rejection of 
Lot 4-2 

Appellant argues that neither of the sealing test failures in Lot 4-2 were caused by 
defective signals and, therefore, should not have been relied upon by the government as 
bases for rejection of the lot (see app. reply br. at 6-7). The Board determines that there 
was no error in the government's treatment of these tests as failures. 

PSI first argues that signal number 40 should not have been classified as a 
leaker because while "the unit exhibited signs of leaking during the initial seal 
test[,] ... the same unit showed no signs of leaking in multiple subsequent seal tests" 
(app. reply br. at 6). We found that signal number 40 failed the sealing test 
(finding 155). We also found that PSI chose to then subject signal number 40 to the 
5-foot drop test and a subsequent second sealing test after the 5-foot drop 
preconditioning. Mr. Hirst, an employee of PSI, described this test as an informational 
test. Signal number 40 passed this second sealing test. (Finding 155) There is no 
evidence of signal number 40 undergoing any other sealing tests besides the initial 
required sealing test and this second "informational" sealing test. The term 
"informational test" was also never defined or sufficiently explained to the Board. 

Appellant's argument amounts to contending that the first test failure should be 
excused because another test was passed. Under the testing plan in the contract, 
samples designated for the 5-foot drop test are required to pass two sealing tests, one 
prior to the 5-foot drop test and one afterwards. The acceptance criteria for both 
sealing tests is accept on 0, reject on I.  (Finding 24) This means that a single failure 
of either test is a sufficient basis for rejection of the lot. Even ifwe assume arguendo 
that the second sealing test was a required test, there is nothing to suggest that a signal 
passing one sealing test forgives the signal failing a separate, required sealing test. 
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Rather, Specification 13697N requires that signals designated for the 5-foot drop test 
pass both sealing tests. 

PSI also argues that signal number 109 should not have been classified as a leaker 
because the unit's leaking was due to the contractor's faulty testing technique rather than 
a manufacturing defect (app. reply br. at 6-7). We found that testing for Lot 4-2 was 
performed at PSI's facilities and that tests at PSI's facilities were performed by contractor 
personnel (findings 30, 154). Mr. Hirst testified that PSI made an error and failed to 
resecure end caps on signal number 109's canister, as required by Specification 13697N, 
before the signal was put through the TV test, allowing the sealing disk to tear during the 
TV test (findings 19, 156). After the TV test, PSI performed the sealing test on signal 
number 109 in accordance with Specification 13697N (findings 24, 156). The contractor 
admits that the testing error was caused by its own personnel's failure to follow contract 
required test procedures, and there is no evidence that failure to follow procedures was 
due to government action (see findings 19, 156). PSI furnishes no legal authority, and we 
are aware of none, to support appellant's position that the government must disregard 
failure of a test required by the contract because the contractor failed to conduct the test 
in accordance with contractually required procedures. 

The classification of signal number 40 and signal number 109 as leakers was 
appropriate under the contract's testing requirements, and there is no error in the 
government's reliance on these test failures as alternative bases for rejection of Lot 4-2. 

(d) Effect of the Proven Factual Inaccuracies Underlying the 
Termination Decision 

While we agree that there was a change to the acceptance criteria for Interfix 4, 
there are other valid grounds that justify the government's rejection of both Lot 4-2 
and Lot 4-3 that are consistent with the parties' earlier interpretation of RFD 13. For 
Lot 4-2, there were three test failures. First, the lot failed the sealing test (finding 
155). Second, the lot failed the TV sealing test (finding 156). Finally, the lot failed 
the low temperature function test due to 19 signals that had smoke display times longer 
than 25 seconds; 25 seconds was the maximum smoke display time for low 
temperature function tests throughout contract performance, irrespective of RFD I3's 
interpretation (findings 46 n.10, 157). Each of these failures creates sufficient grounds 
for rejection of Lot 4-2 even if the maximum smoke display time stated in RFD 13 is 
applied to all function tests (see finding 24). 

There were also three bases for rejection of Lot 4-3. First, an alignment pin 
was found not in the alignment pinhole; this was a critical defect (findings 28, 163). 
Next, the lot failed the sealing test (finding 164). Finally, the lot failed the low 
temperature function test due to 10 signals that had smoke display times of greater 
than 25 seconds (finding 165). Each failure on its own creates sufficient grounds for 
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rejection of Lot 4-3. The Board agrees that the government changed the acceptance 
criteria during Interfix 4 with respect to RFD 13. However, when the testing results 
are analyzed under the methodology from RFD 13 used during Interfixes 1, 2, and 3, 
there are additional bases for the government to reject the lots. Since there were 
additional contractual bases for the rejection of the lots, the alleged errors in recording 
other failures in the lots are not material. 

2. Alleged Contracting Officer Failure to Exercise Independent Judgment 

We next consider appellant's argument that the termination for default should 
be converted to a termination for convenience because the CO allegedly failed to 
exercise his independent judgment in deciding to terminate the contract (app. br. at 
78). Appellant's assertion that the 13 July 2011 email from a PQM demonstrates that 
CO Pierce failed to exercise his independent judgment in deciding to terminate the 
contract for default is unpersuasive (see finding 141). Appellant characterizes this 
email as a set of instructions from the IPT to the CO directing the CO to terminate the 
contract and directing what steps the CO should take to do so (app. br. at 78-79). 

We take issue with this characterization for a number of reasons. First, the 
email that appellant relies upon was not from the IPT and was not addressed to the 
CO. Instead, it is an email from a PQM to his boss, advising whether she needs to 
attend an upcoming IPT meeting. The CO is only copied on the email. (Finding 141) 
Second, while the email does recommend terminating the contract, we fail to see any 
directive to the CO to do so. The email appears to discuss how testing will proceed 
should the contract not immediately be terminated and the ability of testing to properly 
screen the lots from a quality assurance standpoint (see finding 141 ). We fail to see 
any evidence that the email was intended to provide a set of instructions to the CO or 
that upon being copied on the email, the CO abdicated all independent decision 
making in the administration of this contract. At the same time, the record does 
provide evidence that CO Pierce exercised his independent judgment in deciding to 
terminate the contract for default. We found that the armed services disagreed about 
whether the contract should be terminated for default, and the CO testified that he used 
his independent judgment in deciding to terminate the contract for default over the 
Navy's objections (findings 174-75). The fact that the CO terminated the contract for 
default over the objections of one of the contract's customers (see finding 1), in 
conjunction with CO Pierce's testimony, is convincing evidence that CO Peirce 
exercised his independent judgment in determining to terminate the contract for 
default. 

3. Alleged CO Failure to Consider FAR 49.402(f) Factors 

Finally, we consider appellant argument that the CO's decision to terminate the 
contract for default was arbitrary and capricious because the CO failed to consider the 
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factors outlined in FAR 49.402-3(f) (app. br. at 82-83). FAR 49.402-3(f) requires a 
contracting officer to consider various factors "in determining whether to terminate a 
contract for default." However, the factors "are not a prerequisite to a valid 
termination," and "the regulation does not confer rights on a defaulting contractor." 
DCX, 79 F.3d at 135. PSI alleges that the CO's decision in the instant appeal is 
arbitrary and capricious because certain factors weighed against terminating the 
contract for default, such as the availability of the item elsewhere, the urgency of the 
need for the product, and the effect of the termination upon the contractor (app. br. at 
83-84). 

Appellant points to no case law which suggests that all factors must weigh in 
favor of termination in order for a decision to terminate for default to be considered 
reasonable, and furnishes no evidence of the legal relevancy of those to the CO's 
determination here. It is only required that before exercising his/her discretion to 
terminate under the Default clause, the CO should consider all relevant factors. 
Kostmayer Construction, LLC, ASBCA No. 55053, 08-2 BCA 133,869 at 167,655; 
see also Watsky Construction Co., ASBCA No. 41541, 94-2 BCA 126,698 at 132,786 
(quotingJamco Constructors, Inc., VABCA Nos. 3271, 3516T, 94-1BCA126,405) 
(stating that it is expected that a CO will face contradictory information in reaching a 
decision to terminate for default). 

4. Totality of the Circumstances at the Time of the CO's Decision to 
Terminate for Default 

Taking into consideration appellant's particular arguments, the Board examines 
the totality of the circumstances existing at the time of the termination in reaching a 
decision on the propriety of the termination for default. The contract called for rejection 
of a lot upon the failure of a single test prescribed by Specification 13697N ( finding 24 ). 
Throughout contract performance, the contractor continuously failed to produce 
acceptable lots (findings 39, 41, 46-48, 52-53, 62, 71, 76, 81, 146, 160, 163). Each 
failure to produce an acceptable lot placed the contractor in default status pursuant to the 
terms of the contract (see findings 6, 8). 

Yet, the government repeatedly tried to work with PSI and allowed the contractor 
time to resolve the problems it encountered during production of the MK 124 (see 
findings 38, 42, 47, 57-58, 73, 78-79, 84-85, 106, 111). Ultimately, the contractor could 
not produce as required, and by Interfix 4 its problems had increased. Among the 
circumstances before the CO at the time of the termination were: (1) PSI's most recent 
lots had shown multiple failures and the longest smoke display times to date38 

(findings 41, 46, 48, 155-57, 163-65); (2) multiple services supported the decision 

38 The longest smoke display time for Lot 4-2 was 41.48 seconds (finding 157). Prior to 
Lot 4-2, the longest smoke display time recorded was 33.2 seconds (finding 46). 
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terminate (finding 175); and (3) PSI's response to the show cause notice failed to 
address the CO's concerns about PSI's failure to meet the current delivery schedule and 
instead focused on the problems with the 363L disk used during Interfix 3, prior to the 
establishment of the delivery schedule in effect at the time of the termination 
(findings 144-45, 169, 171). In light of these considerations, the CO's decision was 
neither arbitrary nor capricious but based upon PSI' s failure to meet specification 
requirements. 

E. BadFaith 

Appellant further argues that "not only were the Government's actions both 
arbitrary and capricious ... , they reach the heightened level required for a bad faith 
determination" (app. br. at 65). PSI alleges that there was a specific intent to injure 
PSI and describes the bad faith administration and termination of the contract as a 
breach of the contract. The contractor points to action taken by the QARs and the CO 
as evidence of the government's bad faith. (App. br. at 66-75) The government 
asserts that the Board lacks jurisdiction over appellant's bad faith allegation because it 
constitutes a new claim that was not presented to a CO prior to the filing of these 
appeals (gov't reply br. at 26-27). We address the Board's jurisdiction first. 

1. The Board's Jurisdiction over Appellant's Allegation of Bad Faith 

The Board's jurisdiction is derived from the CDA. Accordingly, the scope of our 
jurisdiction is determined by the claims before us on appeal. American General Trading 
& Contracting, WLL, ASBCA No. 56758, 12-1BCA134,905 at 171,639. "The Board 
lacks jurisdiction over claims raised for the first time on appeal." U.S. Coating 
Specialties, 15-1 BCA 135,957 at 175,706 (citing Optimum Services, Inc., ASBCA 
No. 57575, 13 BCA 135,412 at 173,726). However, the ''assertion of anew legal theory 
of recovery, when based upon the same operative facts as the original claim, does not 
constitute a new claim." Dawkins General Contractors & Supply, Inc., ASBCA 
No. 48535, 03-2 BCA 132,305 at 159,844 (citing Trepte Construction Co., ASBCA 
No. 38555, 90-1 BCA 122,595 at 113,385-86). "If the Board 'will have to review the 
same or related evidence to make its decision, then only one claim exists."' Lael Al 
Sahab & Co., ASBCA Nos. 58344, 59009, 15-1BCA135,809 at 175,130 (quoting 
Placeway Construction Corp. v. United States, 920 F.2d 903,907 (Fed. Cir. 1990)). 

There are multiple claims, including the contractor's affirmative claims, before 
the Board in these consolidated appeals. For the bad faith allegation, appellant asks that 
we examine the change in the inspection criteria during lnterfix 4, the QAR's issuance 
of CARs during Interfix 4, the allegation of fraud by government personnel relating to a 
separate contract, PSI's discussions with the CO about the possibility of termination for 
convenience, and an email between government personnel from August 2011 (app. br. at 
68-75). Many of these facts are already before the Board in relation to appellant's 

81 



APPX084

arguments that the CO's decision to terminate was arbitrary and capricious. Treating 
appellant's bad faith allegation as an affirmative claim39 and assuming arguendo that 
this concerns the same operative facts as the claims underlying ASBCA Nos. 58335 and 
59103, appellant's bad faith claim still fails for lack of proof. 

2. Merits of Appellant's Bad Faith Claim 

"Government officials are presumed to act in good faith in discharging their 
contracting duties. The presumption can be overcome only by clear and convincing 
evidence of a specific intent on their part to injure the contractor." R.L. Bates General 
Contractor Paving & Associates, Inc., ASBCA No. 53641, 10-1BCA134,328 at 
169,542 (citing Am-Pro Protective Agency, Inc. v. United States, 281 F.3d 1234, 1240 
(Fed. Cir. 2002)); see Plum Run, Inc., ASBCA No. 46091 et al., 97-2 BCA 129,193 at 
145,230 ("The burden of proving bad faith by the Government is a very onerous 
one."). "The Court of Appeals for the Federal Circuit has defined clear and 
convincing evidence as 'evidence which produces in the mind of the trier of fact an 
abiding conviction that the truth of a factual contention is highly probable."' IMS 
Engineers-Architects, P.C., ASBCA No. 53471, 07-1BCA133,467 at 165,917 (citing 
Am-Pro Protective Agency, 281 F.3d at 1239-40). 

Appellant has failed to present sufficient credible evidence to meet this heavy 
burden. There is no specific evidence that the change in the maximum smoke display 
time acceptance criteria during Interfix 4, which resulted from the government 
changing its interpretation of RFD 13, arose from an intent injure PSI. As already 
discussed above, the Board agrees that there was a change to the maximum smoke 
display time acceptance criteria. The Board also found that this change resulted in 
more MK 124 samples being recorded as test failures during the LATs for Lots 4-2 
and 4-3 (findings 148, 156, 158-59). The change in interpretation ofRFD 13 was 
instigated by the CO who was newly assigned to administer the contract; he was the 
first to indicate that PSI was to report failures in accordance with Table I of 
Specification 13697N for all preconditioning environments except for sealing 
(findings 105, 147-48). There is no evidence to suggest that CO Pierce's interpretation 
was the result of anything more than unfamiliarity with past performance and a 
differing interpretation of the RFD. Furthermore, the change in interpretation was 
ultimately immaterial. The decision to reject the lots for more than one test failure is 
still grounded in factual bases even when the controversial test failures for the length 
of smoke display times are removed from the test data (see findings 155-57, 163-65). 

39 The government's argument that appellant's bad faith allegations are not based upon 
the same operative facts as other claims before the Board presents a complication 
as to whether to treat the allegations as an affirmative claim or an affirmative 
defense. Since there appears to be an overlap, we treat this as a claim. 
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Similarly, we have already disagreed with appellant's interpretation of the 13 July 
2011 email from a PQM to his boss as evidence of a plan to terminate PSI before Interfix 
4 even began (see finding 141 ). PSI would have the Board regard this email as evidence 
of a plan, made prior to the production of MK 124s during lnterfix 4, amongst the IPT 
and the CO to terminate PSI for default. The Board, however, has already discussed that 
the email appears to be the recommendation of a single individual to terminate the 
contract for default. There is no evidence that the IPT at large or the CO concurred in 
this opinion. The email is not, as appellant contends, credible evidence of a government 
plan to induce PSI to produce MK 124s while harboring an intent to terminate the 
contract for default, regardless of how PSI performed during Interfix 4. Furthermore, the 
Board has already determined that during lnterfix 4 PSI, in actuality, failed to meet 
multiple specifications requirements of the contract. 

The contractor also alleges that CO Pierce's actions in August of 2011, when the 
parties discussed the possibility of amending the delivery schedule, is evidence of bad 
faith actions by the government. Appellant alleges that the parties had an agreement to 
terminate any shortfall units for convenience and that CO Pierce led PSI to believe that 
he had accepted PSI' s proposed revised delivery schedules, dated 19 August 2011 and 
29 August 2011. (App. hr. at 71-72, 7 4) The Board has already determined that there is 
no evidence of an agreement between the parties to revise the delivery schedule. We 
found that in response to the contractor's proposal, dated 19 August 2011, to revise the 
delivery schedule, the CO opened a discussion about the possibility of amending the 
schedule subject to many conditions. At that time, CO Pierce stated that any amendment 
to the schedule would be memorialized by a modification to the contract, and proposed 
terminating for convenience at no cost to the government the option for 2, 150 signals. 
(Findings 150-51) PSI responded on 29 August 2011 by providing a second proposed 
delivery schedule and proposing 5,015 signals be terminated from the contract for 
convenience (finding 152). 

The Board already found that these discussions alone were not sufficient evidence 
of an agreement to amend the delivery schedule. We also find no evidence of an 
agreement to terminate for convenience any shortfall of signals by PSI. CO Pierce made 
an offer to terminate for convenience at no cost to the government the production of 
2,150 signals (finding 151). PSI did not accept but rather countered by proposing that 
5,015 signals be terminated for convenience (finding 152). There is no evidence that the 
government accepted PSI counteroffer or entered into an agreement to terminate for 
convenience at no cost to the government any shortfall in PSI production. 

The Board also notes that PSI specifically rejected, in March of 2011, an offer 
from the government to remove Air Force quantities not invoiced by 9 September 2011 
from the contract at no cost to the government (findings 119-20). As a result of PSI's 
actions, the parties never entered into an agreement to either modify the delivery 
schedule or to terminate the contract for convenience. On two occasions the government 
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made an offer to terminate for convenience at no cost to the government portions of the 
contract, and, in August 2011, the government offered to amend the schedule subject to 
conditions. PSI never accepted these offers. We find no evidence of bad faith in the 
government's attempts to work with the contractor to execute such agreements. 

Furthermore, while PSI provided some admissible testimony with respect to the 
problems between the QARs and PSI on other contracts, insufficient proof was offered to 
show by clear and convincing evidence that there was a specific intent to injure PSI on 
this contract (see findings 30-34). Appellant established through testimony that one or 
more QARs made fraud allegations against PSI. However, the Board found that none of 
the allegations related to the contract at issue in this appeal. (Finding 31) Furthermore, 
there is evidence that one QAR involved in the allegedly problematic contracts was 
involved in this contract, but evidence of his actions on this contract fell short of a 
specific intent to injure (finding 33). There is no evidence that the CARs were issued for 
other than contract performance reasons; all appear to relate to failures of Major or 
Critical performance requirements under the contract (findings 82, 94, 134, 136, 167). 

Having reviewed the evidence of the actions of the CO and the QAR, we find 
that PSI has failed to meet the burden of demonstrating by clear and convincing 
evidence that the government proceeded with the administration and termination of the 
contract with a specific intent to injure PSI. 

II.  ASBCA Nos. 58335, 59103 

A. The Claims 

Following the rejection of Lot 3-3 due to a critical defect, the parties entered into an 
agreement to allow PSI to rework the lot and resubmit it for testing (findings 81-82, 84-85, 
87). The reworked lot was submitted as Lot 3-3A (finding 91). The lot was rejected 
because of two nonconformances found during the LAT. First, the lot failed the sealing 
test. Second, the government determined that a flare igniter assembly came off during 
functioning, the same nonconformance found during testing of Lot 3-3. (Fin ding 94) 

Appellant filed two affirmative claims asserting that the government improperly 
rejected Lot 3-3A and that, as a result, PSI is entitled to all costs and damages relating to 
the wrongful rejection of the lot (findings 179, 182). Appellant first submitted a claim 
on 10 January 2012; this claim did not specifically address the leaker observed during 
the sealing test (finding 179). After the CO issued a COFD denying the claim and PSI's 
appeal from the COFD was docketed as ASBCA No. 58335, government counsel raised 
questions about the sufficiency of the claim due to PSI's failure to address the leaker 
as a cause for rejection of the lot (finding 182). In response, PSI filed an 
amended/supplemental claim on 20 September 2013 to specifically address the sealing 
test failure while maintaining that the original claim was sufficient (findings 182-83). 
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Both claims seek the same amount of $802,589 for the allegedly improper rejection of 
Lot 3-3A, and both claims were properly certified (findings 179, 182). The government 
argues that ASBCA No. 58335 should be dismissed for failure to state a claim upon 
which relief can be granted because the claim underlying the appeal did not address the 
leaker as a valid alternative basis for rejection of Lot 3-3A (gov't br. at 65). The Board, 
however, need not determine whether ASBCA No. 58335 states a claim concerning the 
government's rejection of Lot 3-3A upon which relief may be granted at this time. 
Appellant's 20 September 2013 amended/supplemental claim does specifically address 
why the leaker was not a valid basis for rejection of Lot 3-3A and is consolidated with 
ASBCA No. 58335 (findings 183-85). 

B. The Parties' Contentions 

The contractor asserts that the rejection of Lot 3-3A was improper on two 
bases. Appellant asserts that the rejection of Lot 3-3A was improper because the 
government's specifications were defective (app. br. at 99-100). Appellant also asserts 
that the rejection of Lot 3-3A was improper because the government erroneously 
changed the acceptance criteria under the contract for Lot 3-3A, which resulted in the 
lot's failure (id. at 102). PSI's allegations about the alleged changed acceptance 
criteria concern the government's treatment of both the separation defect and the 
leaker, the two alternative bases for the government's rejection of the lot. Appellant 
alleges that although "the separation experienced in Lot 003-003A was the exact same 
type of separation occurring throughout Interfix 2 and during Lot 003-002, all of 
which the Government previously accepted without waiver," the government changed 
the acceptance criteria in relation to trigger assembly separations prior to testing of 
Lot 3-3A (id. at 102-03). The contractor further alleges that "prior to Lot 003-003A, 
the parties had a joint understanding that the Government would allow PSI to rescreen 
lots in which a leaking unit was discovered" (app. reply br. at 14). 

The government asserts that appellant's affirmative claims are barred by accord and 
satisfaction and, alternatively, because appellant released the claims (gov't br. at 61-64). 
Appellant contends that the government waived these defenses by failing to timely raise 
them and asserts that the government should have raised its defenses in response to PSI' s 
claims (app. reply br. at 19, 23). However, Board Rule 6(b) states that the government's 
answer to the complaint "shall admit or deny the allegations of the complaint and shall set 
forth simple, concise, and direct statements of the Government's defenses to each claim 
asserted by the appellant, including any affirmative defenses." The government filed two 
separate answers relating to appellant's affirmative claims, one for ASBCA No. 58335 and 
one in ASBCA No. 59103. In both answers, the government raised the affirmative 
defenses of accord and satisfaction and release (ASBCA No. 58335, answer 11 132-54; 
ASBCA No. 59103, answer~ 141-62). The government's assertion of its affirmative 
defenses was in accordance with the Board's rules and timely. We will consider the 
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government's contention that Modification P00021 bars appellant's affirmative claims by 
accord and satisfaction and release (see finding 59). 

C.  Accord and Satisfaction and Release 

Accord and satisfaction and release are separate affirmative defenses. Holland 
v. United States, 621 F.3d 1366, 1377 (Fed. Cir. 2010). An accord and satisfaction 
occurs "when some performance different from that which was claimed as due is 
rendered and such substituted performance is accepted by the claimant as full 
satisfaction of his claim." Bell BC/ Co. v. United States, 570 F.3d 1337, 1340-41 (Fed. 
Cir. 2009) (quoting Community Heating & Plumbing Co. v. Kelso, 987 F.2d 1575, 
1581 (Fed. Cir. 1993)). The Board explained: 

The accord is "an agreement by one party to give or 
perform and by the other party to accept, in settlement or 
satisfaction of any existing or matured claim, something 
other than that which is claimed to be due." The 
satisfaction is "the execution or performance of the 
agreement, or the actual giving and taking of some agreed 
thing." 

Edward H Foran, ASBCA No. 51596 et al., 01-1BCA131,323 at 154,721 (citing 
Chesapeake & Potomac Telephone Co. of Virginia v. United States, 654 F .2d 711, 716 
( Ct. Cl. 1981) ). "To prove accord and satisfaction, the government must show 
'(1) proper subject; (2) competent parties; (3) a meeting of the minds of the parties; 
and (4) consideration."' Bell BC/, 570 F.3d at 1341 (quoting O'Connor v. United 
States, 308 F.3d 1233, 1240 (Fed. Cir. 2002)). 

In comparison, "[a] release is a contract whereby a party abandons a claim or 
relinquishes a right that could be asserted against another." Holland, 621 F.3d at 1377 
(quoting Koules v. Euro-American Arbitrage, Inc., 689 N.E.2d 411,414 (Ill. App. Ct. 
1998)). As a release is contractual in nature, it must be interpreted in the same manner 
as any other contract term or provision. Korte-Fusco Joint Venture, ASBCA 
No. 59767, 15-1BCA136,158 at 176,455 (citing Bell BC/, 570 F.3d at 1341). "The 
inquiry regarding releases should focus on the intent of the parties at the time the 
release is executed, and this intent should be sought from the whole and every part of 
the instrument." Optex Systems, Inc., ASBCA No. 58220, 14-1BCA135,801 at 
175,097 (quoting Futuronics Corp., ASBCA No. 29324, 85-2 BCA 118,137 at 
91,045). We first examine the plain language of the release. Bell BC/, 570 F.3d at 
1341. If the provisions of the release "are clear and unambiguous, they must be given 
their plain and ordinary meaning." Id (quoting Alaska Lumber & Pulp Co. v. 
Madigan, 2 F.3d 389,392 (Fed. Cir. 1993)). "Only in the event of an ambiguity may 
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we examine extrinsic or parol evidence." Id. (citing McAbee Construction Inc. v. 
United States, 97 F.3d 1431, 1434 (Fed. Cir. 1996)). 

I. Accord and Satisfaction Discussion 

Modification P0002 l cannot serve as an accord and satisfaction of appellant's 
affirmative claims because there is no evidence that appellant knew of its potential 
improper rejection claims at the time the parties executed the modification or agreed to 
accept the government's actions pursuant to Modification P00021 terms in satisfaction 
of that claim. The doctrine of accord and satisfaction serves to bar claims where a 
party has already accepted some alternative performance as a remedy for that claim. 
Accord and satisfaction can only be effected where there is an agreement between the 
parties, and that agreement must involve a meeting of the minds between the parties 
about the claim or claims being satisfied by the proffered substituted performance. 
Modification P0002 l was bilaterally executed by the parties in January 2008 
(finding 59). The executed modification changed the terms of the contract to permit 
PSI to use a thicker sealing disk (findings 57, 59). The government argues that 
allowing PSI to utilize a different sealing disk was the substituted performance offered 
to satisfy the contractor's claims (gov't br. at 62-63). However, appellant's 
affirmative claims concern the rejection of Lot 3-3A in March 2010, more than two 
years after the government agreed to change the contract terms (findings 59, 94). 

Performing in accordance with the changed contract terms did not create a 
substituted performance that satisfied appellant's claims. At the time the parties 
executed Modification P00021, PSI did not assert that it was due $802,589 from the 
government for the alleged improper rejection of Lot 3-3A (see finding 59). 

The Board finds there is no basis to establish that the parties agreed, at the time 
of execution of the modification, that the appellant was accepting the government's 
agreement to change the sealing disk specifications of the contract as satisfaction of 
the contractor's assertion of a right to costs associated with an allegedly improperly 
rejected lot. Since the Board finds no evidence that the parties reached a meeting of 
the minds that the change to the sealing disk specifications was intended to satisfy 
future improper rejection claims, Modification P0002 l cannot serve as a bar to 
appellant's claims based upon accord and satisfaction. 

2. Release Discussion 

However, the language of Modification P0002I is clear and unambiguous on its 
face, and qualifies as a release of all claims attributable to the change in thickness of 
the sealing disk. The modification provides that the change to the sealing disk40 will 

40 The modification refers to the sealing disk as foil tape (finding 59). 
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be at no cost to the government (finding 59). Furthermore, the modification 
specifically attaches the 26 November 2007 letter signed by Mr. Trotter, PSI's 
engineer manager. The attached signed letter states, "Signature waives any and all 
claims for equitable adjustment attributed to such facts and circumstances resulting 
from the changes." (Findings 58-59) Both the letter and the reference to the letter in 
the description section of Modification P00021 refer to RFD 17, indicating that the 
waiver language is intended to apply to the change made by RFD 17 (see id). The 
modification also encloses a copy of RFD 17 describing the deviation as a change to 
the average material thickness to the sealing disk (findings 57, 59). Based upon the 
unambiguous language of the release, PSI released any affirmative claim attributable 
to the change in the thickness of the sealing disk when it signed the 26 November 2007 
letter and bilaterally executed Modification P00021 incorporating the change and the 
letter into the contract. 

The release, however, only bars PSI's claim to the extent its claim is attributable to 
the variation in the thickness of the sealing disk. One of appellant's alternative legal 
theories for its claim states that "PSI is entitled to all costs incurred as a result of the 
Government's defective specifications" (app. br. at 100). In its brief, appellant asserts that 
the 363L disk was flawed and, specifically, that due to its thickness, the 363L disk caused 
trigger assembly separations during function and post function (id at 100-01). The 363L 
disk was used during Interfixes 2 and 3 (findings 60, 74). PSI submitted RFD 17 for 
approval after determining that the 363L disk worked well in the production of MK 124 
because the 363L disk was thicker than the average material thickness provided for in the 
contract's specifications (findings 55-57). We find that this aspect of appellant's claim is 
based upon the change attributable to RFD 17 and Modification P00021, and, therefore, 
appellant is barred from asserting it by its release of any claim to equitable adjustment 
attributable to the change in variable thickness. Appellant's allegation that the TDP, as 
modified by Modification P0002 l, was defective is barred by the doctrine of release, and 
the Board will not consider it. 

We will, however, still consider appellant's alternative theory that the government 
changed the acceptance criteria for Lot 3-3A. The contractor's 10 January 2012 claim 
seeking an equitable adjustment due to the government's alleged improper rejection of Lot 
3-3A asserted that the trigger assembly separation experienced during testing of Lot 3-3A 
was not a critical defect and, therefore, could not serve as the basis for rejection of the lot 
(finding 179). The question of how the government treated trigger assembly separations 
during the LATs over the course of the contract does not relate to the change in the 
thickness of the sealing disk. The release effected by Modification P00021 does not bar 
appellant's right to assert that the acceptance criteria changed. Similarly, appellant's 
assertion that the government should have allowed PSI to screen the entire lot for leakers 
rather than reject the lot, is not attributable to the changes made by the execution of 
Modification P00021 (see finding 183). 
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D. The Claim Underlying ASBCA Nos. 58335, 59103 

"To receive an equitable adjustment from the Government, a contractor must 
show three necessary elements liability, causation, and resultant injury." Servidone 
Construction Corp. v. United States, 93 l F.2d 860, 861 (Fed. Cir. 1991) (citing 
Wunderlich Contracting Co. v. United States, 35 l F .2d 956, 968 (Ct. Cl. 1965)). 
Having considered appellant's claim of improper rejection on the basis that the 
government changed the acceptance criteria, we find that appellant has failed to prove 
liability in that it has failed to prove that the government changed the acceptance 
standards for separation defects or for leakers for Lot 3-3A. 

l . Separation Defects 

Appellant alleges that the trigger assembly separation witnessed during the 
LAT for Lot 3-3A was the same as the separations experienced in Lots 2-1, 2-2, and 
3-2 (app. br. at 102). The government, on the other hand, contends that the separation 
witnessed during Lot 3-3A was different than the separations in the referenced lots 
because the separation during Lot 3-3A occurred during functioning rather than after 
functioning (gov't br. at 59-60). The core of the dispute is a factual disagreement 
about the timing of the separations experienced in Lots 2-1, 2-2, and 3-2. One of the 
contract's function requirements is the safety function; it is marked as a critical 
characteristic. The safety function requires that "[ d]uring function igniter shall not 
separate from the outer container." (Finding 17) While the government contends that 
all separations in Lots 2-1, 2-2, and 3-2 occurred after functioning, appellant contends 
that some separations occurred during functioning (app. br. at 102-03). The LAT 
reports for Lots 2-1 and 2-2 recorded igniter assembly separations. In both instances, 
the reports stated that "[i]gniter assemblies separated from the can, post function." 
(Findings 63-64) The summary LAT report for Lot 3-2 did not mention a trigger 
assembly separation. However, the individual test data sheets included notations 
stating that "housing fell off," which indicates a trigger assembly separation. There is 
no indication about the timing of the separation. (Finding 77) 

Appellant has failed to prove that the government was aware of separations 
during functioning in the LATs for Lots 2-1, 2-2 or 3-2. While one witness, an 
employee of PSI, testified that he witnessed a trigger assembly separation during 
function in lnterfix 2, we found that there was no evidence that the government was 
aware of a separation during functioning of an MK 124 during the LA Ts for either Lot 
2-1 or Lot 2-2 (findings 66, 69). For Lot 3-2, the LAT report did not indicate the 
timing of the noted separations and no testimony was offered during the hearing to 
establish that the government witnessed a separation during functioning of those 
signals that were marked as trigger assembly separations. Appellant has failed to 
prove that prior to Lot 3-3A, the government knowingly failed to object to trigger 
assembly separations like the one witness~d during Lot 3-3A. 
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2. Rescreening for Leakers 

Appellant also fails to prove that there was a joint understanding between the 
parties or that the government was otherwise required (based upon course of dealing) to 
allow PSI to rescreen Lot 3-3A for leakers. PSI contends that having allowed PSI to 
100% rescreen Lot 3-2 for leakers following a failure of the sealing test, the government 
should have allowed it to similarly rescreen Lot 3-3A for leakers (app. br. at 103-04). 
During the LAT for Lot 3-2, one leaker was observed during the sealing test (finding 76). 
PSI notified the government that the leaker was due to a missing 0-ring and requested 
that it be allowed to rescreen the entire lot for leakers (finding 78). The government 
agreed to the rescreen in exchange for additional units of the MK 124 (finding 79). We 
found that the rescreening took approximately 80 hours, and that government witnesses 
had to be present during this period of time (finding 80). This evidences an agreement to 
allow PSI to rescreen Lot 3-2, but we see no indication that the parties entered into a 
wider agreement that PSI would always be permitted to rescreen lots any time there was a 
sealing test failure. The government agreed to allow PSI to rescreen Lot 3-2 in exchange 
for additional MK 124s. After having done so, the government had the discretion to 
determine that the benefit of additional units was not worth the time of the government 
employees to witness the screening. 

Furthermore, to the extent that appellant argues that based upon course of 
dealing the parties had a joint understanding that the government would allow PSI to 
rescreen lots in which a leaking unit was discovered, appellant has failed to meet its 
burden of proof. A prior course of dealing, if established, can extinguish an otherwise 
explicit contractual requirement. Comptech Corp., ASBCA No. 55526, 08-2 BCA 
,r  33,982 at 168,085. A course of dealing requires "a sequence of previous conduct 
between the parties to an agreement which is fairly to be regarded as establishing a 
common basis of understanding for interpreting their expressions and other conduct." 
RESTATEMENT (SECOND) OF CONTRACTS§ 223(1) (1981). To establish a course of 
dealing, nullifying the government's ability to reject a lot for failing the sealing test 
pursuant to the requirements of Specification 13697N and instead requiring that the 
contractor be permitted to rescreen any lot failing the sealing test, based upon conduct, 
appellant must show: 

[ A ]ctual knowledge by both parties of consistent conduct by 
one party in its contract dealings with the other over an 
extended period of time regarding a particular contract 
provision upon which the other is reasonably entitled to rely. 

Comptech, 08-2 BCA 133,982 at 168,086. 
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Appellant attempts to establish a prior course of dealing by alleging that PSI was 
permitted to rescreen lots for leakers throughout Interfix 1 and that PSI was permitted to 
rescreen Lot 3-2 (app. reply br. at 14). There is clear evidence that the government 
approved PSl's request to rescreen Lot 3-2 for leakers, following the lot's failure of the 
sealing test, in exchange for additional units of the MK 124 (findings 78-79). With 
respect to appellant's allegations concerning Interfix 1, the Board made the following 
findings about the government's conduct during Interftx 1 with respect to leakers and the 
alleged rescreening of lots by the contractor. The Board found that Lot 1-1 failed the LAT 
due to leakers and was rejected. There is no evidence that the government permitted PSI 
to rescreen this lot. (Finding 37) The Board found that there was insufficient evidence to 
find that Lots 1-2 through 1-9 failed the sealing test (finding 51). As a result, there is no 
evidence upon which to conclude that rescreening would have been necessary even if the 
government may have been amenable to such a procedure. The only evidence of 
rescreening during Interfix 1 concerned Lot 1-10. While we found that rescreening 
occurred, we also found insufficient evidence to establish that the government approved 
the contractor's rescreening of this lot. (Finding 52) 

Based upon the evidence presented to the Board, appellant has proven only two 
instances of rescreening, once during Lot 1-10 and once during Lot 3-2. These two 
instances are insufficient to establish consistent conduct by the government in its contract 
dealings with the contractor over an extended period of time. Not only is there evidence of 
only two instances of rescreening, the process preceding the two instances is markedly 
different. In one instance, there is no evidence that PSI formally requested permission to 
rescreen or that government witnesses were present during the rescreening (see finding 52). 
In the other instance, PSI formally requested a deviation and schedules were coordinated to 
ensure the screening occurred in the presence of government witnesses (see findings 78-
80). We conclude that appellant has presented insufficient evidence to establish a prior 
course of dealing requiring the government to allow PSI to rescreen lots with leakers. 

Appellant has failed to prove that the government changed the acceptance 
criteria for Lot 3-3A. 

CONCLUSION 

For the reasons explained above, the appeals are denied. 

Dated: 13 March 2017 

(Signatures continued) 
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I concur 

Administrative Judge 
Acting Chairman 
Armed Services Board 
of Contract Appeals 

I concur 

RICHARD SHACKLEFORD 
Administrative Judge 
Vice Chairman 
Armed Services Board 
of Contract Appeals 

I certify that the foregoing is a true copy of the Opinion and Decision of the 
Armed Services Board of Contract Appeals in ASBCA Nos. 57890, 58335, and 59103, 
Appeals of Pyrotechnic Specialties, Inc., rendered in conformance with the Board's 
Charter. 

Dated: 
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JEFFREY D. GARDIN 
Recorder, Armed Services 
Board of Contract Appeals 



 

 

 

NOTE:  This order is nonprecedential. 
  

United States Court of Appeals 
for the Federal Circuit 

______________________ 

PYROTECHNIC SPECIALTIES, INC., 
Appellant 

 
v. 
 

SECRETARY OF DEFENSE, 
Appellee 

______________________ 
 

2019-2024 
______________________ 

 
Appeal from the Armed Services Board of Contract Ap-

peals in Nos. 57890, 58335, 59103, Administrative Judge 
Mark N. Stempler, Administrative Judge Reba Page, Ad-
ministrative Judge Richard Shackleford. 

______________________ 
 

ON PETITION FOR PANEL REHEARING 
______________________ 

 
Before O’MALLEY, CLEVENGER, and TARANTO, Circuit 

Judges. 
PER CURIAM. 

O R D E R 
 Pyrotechnic Specialties, Inc. filed a petition for panel 
rehearing. 

 Upon consideration thereof, 

Case: 192024      Document: 55     Page: 1     Filed: 03/23/2021
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 PYROTECHNIC SPECIALTIES, INC. v. SECRETARY OF DEFENSE 2 

 IT IS ORDERED THAT: 

 The petition for panel rehearing is denied. 

 The mandate of the court will issue on March 30, 2021. 

  

 
 
March 23, 2021 
         Date 

FOR THE COURT 
 
/s/ Peter R. Marksteiner 
Peter R. Marksteiner 
Clerk of Court 

  

Case: 192024      Document: 55     Page: 2     Filed: 03/23/2021
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I Rating I  -1. This Contract Is A Rated Order AW ARD/CONTRACT DOA6 Page 1 Of 43 
Under DP AS (15 CFR 700) 

2. Contract (Proc. Inst. !dent) No. 3. Effective Date 1 •ꞏ Reqoisition!Purchase Request/Project No. 

W52PlJ-04-C-0098 2004SEP27 SEE SCHEDULE 

5. Issued By Code I W52PlJ 6. Administered By (If Other Than Item S)  Code I Sll03A 
HQ AFSC DCMA ATLANTA 
AMSFS-CCA-M 2300 LAKE PARK DRIVE, SUITE 300 
JOLIE COUGHLIN (309) 782-2139 SMYRNA, GA 30080 
ROCK ISLAND, IL 61299-6500 

BLDG 350 & 390 

e-mail address: COUGHLINJ@AFSC.ARMY.MIL SCD c  PAS NONE ADP PT HQ0338 

7. Name And Address Of Contractor (No. Street, City, County, State, And Zip Code) 8. Delivery 

PYROTECHNIC SPECIALTIES INC. 0FOBOrigin E} Other (See Below) SEE SCHEDULE 
1661 JUNIPER CREEK RD. 

BYRON, GA. 31008-5015 
9. Discount For Prompt Payment 

TYPE BUSINESS: Other Small Business Performing in U.S. 
10. Submit Invoices 11-(4 Copies Unless Otherwise Specified) 12 

Code 30606 I Facilitv Code To The Address Shown In: 
11. Ship To/Mark For Code f  12. Payment Will Be Made By Code I HQ0338 

SEE SCHEDULE DFAS - COLUMBUS CENTER 
DFAS-COSOUTH ENTITLEMENT OPERATIONS : 
P.O. BOX 182264 
COLUMBUS, OH 43218-2264 

13. Authority For Using Other Than Full And Open Competition: 14. Accounting And Appropriation Data 

D  10 U.S.C. 2304(c)( ) D  41 U.S.C. 253(c)( ) ACRN: AA 21 42034000041BlB06P41476026EB S28017 W52PlJ 

lSA. Item No. lSB. Schedule Of Supplies/Services lSC. Quantity 1SD. Unit lSE. Unit Price !SF.Amount 
SEE SCHEDULE CONTRACT TYPE: KIND OF CONTRACT: 

Firm-Fixed-Price Supply Contracts and Priced Orders 

lSG. ;Total Amount Of Contract +I  $2,798,385.18 
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17. [!] Contractor's Negotiated Agreement (Contractor is 18. D Award (Contractor is not required to sign this document.) Your offer or, 
required to sign this document and return 2 signed copies to Solicitation Number including the additions or 
issuing office.) Contractor agrees to furnish and deliver all items changes made by you which additions or changes are set forth in full above, is 
or perform all the services set forth or otherwise identified above hereby accepted as to the items listed above and on any continuation sheets. This 
and on any continuation sheets for the consideration stated herein. award consummates the contract which consists of the following documents: (a) 
The rights and obligations of the parties to this contract shall be the Government's solicitation and your offer, and (b) this award/contract. No 
subject to and governed by the following documents: (a) this further contractual document is necessary. 
award/contract, (b) the solicitation, if any, and (c) such provisions, 
representations, certifications, and specifications, as are attached 
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19 Name And Titl 20A. Name Of Contracting Officer 

MARYS. ADAMS 
ADAMSM@AFSC.ARMY.MIL (309)782-4841 

20B. United States Of America 
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Si nature of Contractin Officer 
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2004SEP27 

25-106 Standard Form 26 (Rev. 4-85) 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SIIN W52PlJ-04-C-0098 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES INC. 

SECTION A - SUPPLEMENTAL INFORMATION 

ITEM: MK124 SIGNAL, SMOKE AND ILLUM 

NSN: 1370-01-144-3561 AND 1370-01-030-8330 

l. THE PURPOSE OF THIS PROCUREMENT ACTION IS TO DO THE FOLLOWING: 

MOD/AMD 

Page 2 of 43 

A. AWARD 42,228 EACH OF 1370-01-144-3561 AND  18,330 EACH OF 1370-01-030-8330 AT A UNIT PRICE OF $46.21 EACH; WITH FIRST ARTICLE, 

F.O.B. ORIGIN FOR A TOTAL CONTRACT AMOUNT OF $2,79885.18. 

B. NOTE THAT CLAUSE I-72 "EVALUATED OPTION FOR INCREASED QUANTITY" IS FOR A 150 PERCENT OPTION AT A UNIT PRICE OF $42.00 EACH. 

2. THEREFORE THE TOTAL CONTRACT VALUE IS $2,798,385.18. 

3. ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED IN FULL FORCE AND EFFECT. 

*** END OF NARRATIVE A 005 *** 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

A-1 

A-2 

(AM7010) 

A-3 

Regulatory Cite 

52.215-4501 ARSENALS AS SUBCONTRACTORS 

LOCAL 

AMC 

52.252-4500 

LOCAL 

AMC-LEVEL PROTEST PROGRAM 

(End of clause) 

FULL TEXT CLAUSES 

Title Date 

JUN/2000 

DEC/2000 

SEP/1997 

l. This contract incorporates one or more clauses and provisions by reference, with the same force and effect as if they were 

set forth in full text. Upon request the Contracting Officer will make their full text available. 

2. The entire body of full text regulatory and command unique clauses and provisions will no longer be included in 

solicitations or contracts. These clauses and provisions have the same force and effect as if the entire full text was 

included in the solicitation/contract. Where text has been incorporated by reference three astericks are put in its place (***). 

3. You can view or obtain a copy of the clauses and provisions on the internet at: 

www.osc.army.mil/ac/aais/ioc/clauses/index.htm. Click on command unique first to locate the clause. If it is not located under 

command unique click on regulatory to find. 

4. All full text clauses have a 6 or 7 as the third digit of the clause number (i.e. AS7000). 

(AS7001) 

ITEM: 

NSN: 

QTY: 
CLIN: 

ITEM: 

NSN: 

SIGNAL, ILLUMINATION AND SMOKE MK124 MOD 0 

1370-01-144-3561 (L283) 

47436 
OOOJ. 

SIGNAL, ILLUMINATION AND SMOKE MK124 MOD 0 

1370-01-030-8330 (L283) 

(End of clause) 

EXECUTIVE SUMMARY 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SIIN W52PlJ-04-C-0098 MOD/AMD 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES rnc. 

QTY: 20,354 

CLIN: 0003 

Page 3 of 43 

1. THE PURPOSE OF THIS SOLICITATION IS TO PROCURE THE ABOVE ITEM BY SOLICITING PRICING ON A WITH FIRST ARTICLE, F.O.B. ORIGIN BASIS. 

2. PROGRESS PAYMENTS ARE AUTHORIZED. 

3. THE SOLICITATION CONTAINS AN EVALUATED OPTION CLAUSE FOR ONE HUNDRED FIFTY PERCENT(l50%). THE OPTION EXTENDED AMOUNT (OPTION UNIT 

PRICE TIMES THE OPTION QUANTITY WHICH IS THE SOLICITATION QUANTITY TIMES 150%) WILL BE INCLUDED WITH THE SOLICITATION EXTENDED AMOUNT 

(SOLICITATION UNIT PRICE TIMES THE SOLICITATION QUANTITY) TO COME UP WITH THE TOTAL EVALUATED PRICE PROPOSED BY THE CONTRACTOR. 

4. AWARD WILL BE MADE TO THE OFFEROR WHO PROVIDES THE BEST VALUE TO THE GOVERNMENT. RECENT, RELEVANT PAST PERFORMANCE, MANUFACTURING 

PLAN, SMALL BUSINESS UTILIZATION AND PRICE ARE THE FACTORS THAT WILL BE EVALUATED TO DETERMINE THE BEST VALUE. A CONTRACT CAN BE 

AWARDED TO OTHER THAN THE LOW OFFEROR. PLEASE READ SECTIONS LAND M CAREFULLY TO MAKE SURE YOU SEND THE GOVERNMENT THE REQUESTED 

INFORMATION AND TO SEE HOW THE GOVERNMENT INTENDS TO EVALUATE THE OFFERS. 

5. AWARD MAY BE MADE FROM THE INITIAL OFFER WITHOUT DISCUSSIONS. 

6. THE ITEMS HAVE BEEN DETERMINED TO BE HAZARDOUS AND A PRE-AWARD SAFETY AND PHYSICAL SECURITY SURVEY WILL BE REQUIRED. A POST-AWARD 

MEETING WILL ALSO BE REQUIRED. 

7. PLEASE NOTE THE REQUIREMENTS OF CLAUSE ES6001 ENTITLED "HIGHER-LEVEL CONTRACT QUALITY REQUIREMENT" (FAR 52.246-11). 

8. NOTE: CONTRACTORS WILL HAVE TO MEET THE REQUIREMENTS OF THE FOLLOWING: 

A. DOD CONTRACTOR'S SAFETY MANUAL, DOD 4145.26M 

B. DOD PHYSICAL SECURITY STANDARDS FOR SENSITIVE CONVENTIONAL ARMS, AMMUNITION AND EXPLOSIVE MANUAL, DOD 5100.76M. 

C. ALL FEDERAL, STATE, CITY AND COUNTY SAFETY AND SECURITY REQUIREMENTS THAT MAY BE REQUIRED FOR THEIR OWN AREA. 

PLEASE NOTE THE REQUIREMENTS OF CLAUSE (IA6200) ENTITLED "SAFEGUARDING SENSITIVE ARMS, AMMUNITION, AND EXPLOSIVES" (252.223-7007 

DFARS). 

9. PLEASE PROVIDE YOUR PRICES ACROSS FROM CLINS 0001 AND 0003 "WITH FIRST ARTICLE". THERE ARE NO CONTRACTORS ELIGIBLE FOR WAIVER OF 

FIRST ARTICLES. PLEASE DISREGARD THE PRICING LINE FOR CLIN OOOlAA. 

10. Offerers are responsible for including sufficient details to permit a complete and accurate evaluation of the proposal. The 

Government will not make assumptions concerning an offerer's intent, capabilities, facilities or experience. Clear identification is 
the sole responsibility of the offerer. 

11. Offerers are cautioned to ensure that their proposals are complete, including all fill-ins and blanks in the solicitation. This 

also includes written approval from the cognizant Contracting Officer for use of Government Owned Facilities and Equipment if 

applicable. 

12. Offerers are directed to the provision in Section L regarding Central Contractor Registration (CCR). Failure to register in the 

CCR will preclude an offerer from receiving an award under this solicitation. 

13. This executive summary is provided as an administrative convenience and is not intended to alter the terms and conditions of the 

solicitation in any way. Any inconsistencies between this executive summary and other solicitation provisions shall be resolved in 

favor of the other solicitation provisions. 

15. If necessary, the Government reserves the right to request cost and pricing data. 

16. GOVERNMENT FURNISHED MATERIAL (GFM) M2Al METAL BOXES, WILL BE PROVIDED FOR CLIN 0001 FOR A QUANTITY OF 2,788 EACH AND AT A RATE 

THAT WILL SUPPORT THE DELIVERY SCHEDULE. 

17. Your proposal must be submitted and received at HQ, ARMY FIELD SUPPORT COMMAND (AFSC), AMSFS-CCA-M, BLDG 350, 5TH floor, North Bay, 

between Post number C3 and C4, Rock Island, IL 61299-6500 by 23 JULY 2004 at 2:00PM CENTRAL TIME. Your attention is directed to 
instructions set forth in cluase LS7100 of this solicitation. Packages cannot be delivered on weekends (Saturday and Sunday) and 

Holidays. Offers will be valid for sixty (60) days unless the offerer clearly indicates otherwise in their proposal. 
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CONTINUATION SHEET 
Reference No. of Document Being Continued Page 4 of 43 

PIIN/SIIN W52PlJ-04-C-009B MOD/AMD 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES rnc. 

*** END OF NARRATIVE A 001 *** 

l. THE PURPOSE OF THIS AMENDMENT IS TO EXTEND THE DELIVERY SCHEDULE 60 DAYS DUE TO LONG LEADTIME ITEMS AS DELINEATED ON THE FOLLOWING 

SECTION B. 

2. ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 

3. THE DATE FOR RECEIPT OF PROPOSALS REMAINS THE SAME AT 1400 23 JULY 2004. 

ITEM: MKl24 SIGNAL SMOKE AND ILLUM 

NSN: 1370-01-030-8330 

CLIN: 0003 

*** END OF NARRATIVE A 002 *** 

l. THE PURPOSE OF THIS AMENDMENT IS TO DO THE FOLLOWING; 

A. INCREASE THE QUANTITY OF CLIN 0003 BY 80 EACH AS DELINEATED IN THE FOLLOWING SECTION B. 

B. INCORPORATE ATTACHMENT 019 THAT WAS INADVERTENTLY OMITTED FROM THE BASIC SOLICITATION. 

2. ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 

3. THE DATE FOR RECEIPT OF PROPOSALS HAS NOT CHANGED AND REMAINS AT 1400 CENTRAL TIME 23 JULY 2004. 

*** END OF NARRATIVE A 003 *** 

1. THE PURPOSE OF THIS AMENDMENT IS TO PROVIDE THE FOLLOWING AS CLARIFICATION ON DRAWING 2151776: 

Drawing 2151776 "Plastic Material, Pressure Sensitive Adhesive" Rev Al states "When applied to the assembly or component on which usage 

is intended, there shall be no peeling, fading, cracking, blistering, diffusion or bleeding of color, loss of adhesion or wrinkling 

after MIL-STD-331 test 105". This requirement will be verified by the manufacturer by sampling using SQAP 402-004, page 6, Table I, 

Level VI. The SQAP in included in the TDP. 

2. THE DATE FOR RECEIPT OF PROPOSALS REMAINS UNCHANGED AT 1400 23 JULY 2004. 

3. ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME. 

*** END OF NARRATIVE A 004 *** 
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CONTINUATION SHEET 
Reference No. of Document Being Continued Page 5 of 43 

PllN/SIIN W52PlJ-04-C-0098 MOD/AMD 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES INC. 

ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

SECTION B - SUPPLIES OR SERVICES AND PRICES/COSTS 

0001 NSN: 1370-01-144-3561 

FSCM: 10001 

PART NR: 5532237 

SECURITY CLASS: Unclassified 

OOOlAA DATA ITEM 1 LO $ **  NSP **  $ **  NSP ** 

NOUN: FIRST ARTICLE TEST REPORT 

With First Article AEEroval 

$ $ 

Delivery Shall be FOB Carrier's Equipment, 

Wharf or Freight Station (at the Government's 

option) at or near the Contractor's plant 

at a specified city or shipping point. 

(End of narrative BOOl) 

Packaging and Marking 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

MILSTRIP ADDR SIG CD MARK FOR TP CD 

001 3 

DEL REL CD QUANTITY DEL DATE 

001 1 29-APR-2005 

FOB POINT: i::estination 

SHIP TO: FREIGHT ADDRESS 

(Z55555) SEE SECTION E 

OOOlAB PRODUCTION QUANTITY 648 EA $  46.21000 $  29,944.08 

NOUN: SIGNAL,SMOKE&ILLUM MK124-0 
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CONTINUATION SHEET 
Reference No. of Document Being Continued Page 6 of 43 

PIIN/SIIN W52P1J-04-C-0098 MOD/AMD 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES INC. 

ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

PRON: R14AOF534I PRON AMD: 01 ACRN: AA 

AMS CD: 41476038030 

Packaging and Marking 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

REL CD MILSTRIP ADDR SIG CD MARK FOR TP CD 

001 N490654086001B W53XMD J 3 

DEL REL CD QUANTITY DEL DATE 

001 648 18-JUL-2005 

FOB POINT: Origin 

SHIP TO: PARCEL POST ADDRESS 

(W53XMD) SU W39Z MAC CRANE ARMY AMMO ACT 

WHOLESALE SUPPLY ACCOUNT 

BLDG 13 300 HWY 361 

CRANE IN 47522-5099 

TRANSPORTATION (FDT/TAC) CODE: N82B 

(End of narrative FOOl) 

OOOlAC PRODUCTION QUANTITY 30600 EA $ 46.21000 $ 1,414,026.00 

NOIBg: SIGNAL,SMOKE&ILLUM MK124-0 

PRON: R14AOR894I PRON AMD: 01 ACRN: AA 

AMS CD: 41476038030 

CUSTOMER ORDER NO: N4802904MPA4B21 

Packaging and Marking 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

REL CD MILSTRIP ADDR SIG CD MARK FOR TP CD 

001 N490654086002B W53XMD J 3 

DEL REL CD QUANTITY DEL DATE 

001 5,000 18-JUL-2005 

002 3,783 17-AUG-2005 

FOB POINT: Origin 
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ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

OOOlAD 

SHIP TO: PARCEL POST ADDRESS 
(W53XMD) SU W39Z MAC CRANE ARMY AMMO ACT 

WHOLESALE SUPPLY ACCOUNT 

BLDG 13 300 HWY 361 

CRANE IN 47522-5099 

DOC SUPPL 
REL CD MILSTRIP ADDR SIG CD MARK  FOR TP CD 

002 N490654086003B N00109 J 3 
DEL REL CD 

001 

002 

FOB POINT: Origin 

QUANTITY 
1,217 

7,566 

SHIP TO: PARCEL POST ADDRESS 

DEL DATE 

17-AUG-2005 

16-SEP-2005 

(N00109) ATLANTIC ORDNANCE COMMAND 

PO BOX 410 

YORKTOWN VA 23691-0410 

SUPPL DOC 

REL CD MILSTRIP ADDR SIG CD MARK  FOR TP CD 
003 N490654086004B N47615 

DEL REL CD QUANTITY 

001 2,434 

002 10,000 

003 600 

FOB POINT: Origin 

SHIP TO: PARCEL POST ADDRESS 

J 

DEL DATE 

16-SEP-2005 

17-0CT-2005 

15-NOV-2005 

(N47615) NAVAL WEAPONS STATION SEAL BEACH 

800 SEAL BEACH BLVD 
SEAL BEACH CA 90740-5000 

TRANSPORTATION (FDT/TAC) CODE: N82B 

(End of narrative FOOl) 

PRODUCTION QUANTITY 

NOUN: SIGNAL,SMOKE&ILLUM MK124-0 
PRON: R14AOF424I PRON AMD: 01 
AMS CD: 41476038030 
CUSTOMER ORDER NO: N0007404MPDFQ32 

ACRN: AA 

5868 EA $  46.21000 $~~~~2_7_1_,_1_6_0_._2_8 
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ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

Packaging and Marking 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

REL CD MILSTRIP SIG CD MARK FOR TP CD 

001 N4906533184Q01 N00109 J 3 

DEL REL CD QUANTITY DEL DATE 

001 3,908 15-NOV-2005 

FOB POINT: Origin 

SHIP TO: PARCEL POST ADDRESS 

(N00109) ATLANTIC ORDNANCE COMMAND 

PO BOX 410 

YORKTOWN VA 23691-0410 

DOC SUPPL 

MILSTRIP ADDR SIG CD MARK FOR TP CD 

002 N4906533184Q02 N47615 J 3 

DEL REL CD QUANTITY DEL DATE 

001. l.,960 l.5-NOV-2005 

FOB POINT: Origin 

SHIP TO: PARCEL POST ADDRESS 

(N47615) NAVAL WEAPONS STATION SEAL BEACH 

800 SEAL BEACH BLVD 

SEAL BEACH CA 90740-5000 

TRANSPORTATION (FDT/TAC) CODE: N82B 

(End of narrative FOOl) 

TRANSPORTATION (FDT/TAC) CODE: N82B 

(End of narrative F002) 

OOOlAE PRODUCTION QUANTITY 5112 EA $ 46.21000 $ 236,225.52 

NOUN: SIGNAL,SMOKE&ILLUM MK124-0 

PRON: Rl4AOF554I PRON AMD: 01 ACRN: AA 

AMS CD: 41.476038030 
CUSTOMER ORDER NO: N4802904MPA3B20 

Packaging and Marking 
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ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

REL CD MILSTRIP ADDR SIG CD MARK FOR TP CD 

001 N490654086005B W53XMD J 3 
DEL REL CD QUANTITY DEL DATE 

001 3,532 15-NOV-2005 

002 1,580 15-DEC-2005 

FOB POINT: Origin 

SHIP TO: PARCEL POST ADDRESS 

(W53XMD) SU W39Z MAC CRANE ARMY AMMO ACT 

WHOLESALE SUPPLY ACCOUNT 

BLDG 13 300 HWY 361 

CRANE IN 47522-5099 

TRANSPORTATION FDT/TAC CODE: N82B 

(End of narrative F001) 

TRANSPORTATION FDT/TAC CODE: N82B 

(End of narrative F002) 

0002 DATA ITEM $ **  NSP **  $ **  NSP ** 

NOUN: 1423 CDRL DATA 

SECURITY CLASS: Unclassified 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

0003 NSN: 1370-01-030-8330 

FSCM: 10001 

PART NR: DL3139734 

SECURITY CLASS: Unclassified 

0003AA PRODUCTION QUANTITY 18252 EA $ 46.21000 $ 843,424.92 

NOUN: SIGNAL,SMOKE & ILLUM,MK124-0 

PRON: U14AOK194I PRON AMD: 01 ACRN: AA 
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Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES rnc. 

ITEM NO SUPPLffiS/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

AMS CD: 41476038030 

CUSTOMER ORDER NO: FD20200418018 

Packaging and Marking 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

REL CD MILSTRIP ADDR SIG CD MARK FOR TP CD 

001 FW202632612007 W22PVK L 3 
DEL REL CD QUANTITY DEL DATE 

001 8,420 15-DEC-2005 

002 9,832 06-JAN-2006 

FOB POINT: Origin 

SHIP TO: PARCEL POST ADDRESS 

(W22PVK) XU MUNITIONS STORAGE POINT 

BLUE GRASS ARMY DEPOT 

2091 KINGSTON HWY 
RICHMOND KY 40475-5000 

TRANSPORTATION (FDT/TAC) CODE: F8Dl 

(End of narrative FOOl) 

0003AB PRODUCTION QUANTITY 78 EA $  46.21000 $  3 604.38 

NOUN: SIGNAL,SMOKE&ILLUM MK124-0 

PRON: Wl4AOM864I PRON AMD: 01 ACRN: AA 

AMS CD: 41476038030 

CUSTOMER ORDER NO: MIPR4FOSC10109 

Packaging and Marking 

InsEection and AcceEtance 

INSPECTION: Origin ACCEPTANCE: Origin 

Deliveries or Performance 

DOC SUPPL 

REL CD MILSTRIP ADDR SIG CD MARK FOR TP CD 

001 W81YWB4155A654A W53XMD J 2 
DEL REL CD QUANTITY DEL DATE 

001 78 14-JAN-2006 

FOB POINT: Origin 
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ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

SHIP TO: PARCEL POST ADDRESS 

(W53XMD) SU W39Z MAC CRANE ARMY AMMO ACT 

WHOLESALE SUPPLY ACCOUNT 

BLDG 13 300 HWY 361 

CRANE IN 47522-5099 
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SECTION C - DESCRIPTION/SPECIFICATIONS/WORK STATEMENT 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

C-1 

Regulatory Cite 

52.210-4501 

LOCAL 

Title 

DRAWINGS/SPECIFICATIONS 

MOD/AMD 

Page 12 of 43 

Date 

MAR/1988 

In addition to the drawing(s) and/or specifications listed below, other documents which are part of this procurement and which 

apply to Preservation/Packaging/Packing and Inspection and Acceptance are contained elsewhere. 

The following drawing(s) and specifications are applicable to this procurement. 

THE FOLLOWING IS APPLICABLE TO CLIN 0001: 

Drawings and Specifications in accordance with enclosed AUTOMATED DATA LIST (ADL) 5532237 with revisions in effect as of 7/28/1995 

(except as follows): 

THE FOLLOWING DRAWINGS, SPECIFICATIONS AND DOCUMENTS ARE APPLICABLE TO THIS PROCUREMENT: AUTOMATED DATA LIST 5532237, REV D, DATED 28 

JUL 1995 AND REVISIONS OF DOCUMENTS THEREON. IN ADDITION SUPPLEMENTAL QUALITY ASSURANCE PROVISIONS 402-004 APPLY. 

THE FOLLOWING ADL CHANGE NOTICES APPLY: 

5532237D001, DATED 11/14/95 

552237D002, DATED 3/25/04 

THE FOLLOWING IS APPLICABLE TO CLIN 0003: 

Drawings and Specifications in accordance with enclosed AUTOMATED DATA LIST (ADL) 3139734 REV G with revisions in effect as of 15 JUN 

9·4 AND REVISIONS OF DOCUMENTS THEREON. IN ADDITION, SUPPLEMENTAL QUALITY ASSURANCE PROVISIONS 402-004 APPLY AND ADL CHANGE NOTICE 

3139734G001 DATED 3/25/04 APPLIES: 

(CS6100) 

C-2 52.247-4503 

LOCAL 

STATEMENT OF WORK - TRANSPORTATION SECURITY REQUIREMENTS MAR/2004 

Supplies procured under this contract are identified as SENSITIVE CATAGORY IV, requiring Transportation Protective Service (TPS) in 

accordance with DoD 5100.76M (Physical Security of Sensitive Conventional Arms, Ammunition, and Explosives) and DoD 4500.9R, Defense 

Transportation Regulation, parts II and III, as added to or amended by applicable military service policies in accordance with guidance 

provided by Defense Logistics Agency (DLA)/Defense Contract Management Agency (DCMA) or other components assigned to provide contract 

~dministration services (CAS) within designated/delegated geographic areas as specified under DOD 4105.59H, DOD Directory of Contract 

Administrtion Service Components, dated January 1985, and subsequent issues thereof for offshore/OCONUS procurements. 

(CS6101) 

C-3 52.225-4502 

LOCAL 

(End of statement of work) 

STATEMENT OF WORK-ENGLISH LANGUAGE DOCUMENTATION FEB/1992 

All contractor prepared material to be furnished under this contract shall be written in the English language. 

(CS7103) 

C-4 52.246-4506 

LOCAL 

(End of statement of work) 

STATEMENT OF WORK FOR STATISTICAL PROCESS CONTROL FEB/1999 

In accordance with DI-MGMT-80004 and contract clause 52.246-4506, the following supplemental information shall be considered 
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and used when designing your general and detailed SPC plans. 

1.0 General Management Plan 

This section shall define management's SPC responsibilities and involvement and shall include management's commitment to 

continuous process improvement. The plan shall embrace a total commitment to quality and shall be capable of standing on its own merit. 

1.1 Policy/Scope: Describe the Contractor's policy for applying SPC, including goals and management commitment to SPC. 

1.2 Applicable Document: List documents that are the basis for the contractor's SPC program (i.e., ANSI standard, textbooks, Government 

documents). 

1.3 SPC Management Structure: Define the SPC management structure within the organization. Identify and include interrelationships of 

all departments involved in SPC (i.e., Production, Quality, Engineering, Purchasing, etc.). Identify by job title or position all key 

personnel within departments involved in the application of SPC. Describe which functions are performed by key personnel and when these 

functions are performed (i.e., include personnel responsible for performing inspections/audits, charting and interpreting data; 

personnel responsible for determining, initiating and implementing corrective action upon detecting assignable causes, etc.). 

1.4 SPC Training: Identify by job title or position the primary individual responsible for overseeing that SPC training is 

accomplished. Describe the qualification program required and in use for all personnel utilizing SPC techniques, including the 

qualification of trainers. Identify who is to be trained and the type, extent and length of such training (i.e., on-the-job, classroom, 

etc.). Identify when refresher training is required and how personnel using SPC techniques are monitored. 

1.5 Manufacturing Controls: Identify the criteria for performing SPC gage capability studies and describe how and when these studies 

should be applied. Repeatability and accuracy of gages should be addressed. 

1.6 Determination of SPC Use: Describe how the process/operation parameters are determined appropriate for SPC application and explain 

what actions are taken if SPC is not deemed appropriate for critical, special and major process/operation parameters (i.e., Pareto 

analysis, analysis of characteristics with tight tolerances, etc.). 

1.7 Process Stability and Capability: 

a. Identify the criteria for performing process capability studies and describe how and when these studies are applied. 

Describe how the process capability index is calculated and include the frequency of these calculations. Describe what actions are 

taken as methodologies when process capability is for variable and attribute data. To determine a capable process, the 

process/operation parameters shall meet the following requirements: 

(1) Variable data: Process capability (Cpl shall be determined. Process performance index shall be greater than or 

equal to 1.33 (Cpk). For critical parameters/characteristics, the process performance index shall be greater than or equal to 2.0 

(Cpk). 

(2) Attribute data: Process capability/performance shall be the percent beyond the upper/lower specification limit 

less than or equal to .003 percent (Cpk =  1.33). 

b. Describe what actions will be taken if process/operation is sub-marginal or marginal (Cpk less than 1.33 or 2.0 for 

criticals or grand average fraction defective is greater than .003 percent). 

c. Include analysis of statisical distributions and define all formulas and symbology utilized. 

1.8 Control Chart Policy: 

a. Type of charts to be used (i.e., x bar/Rx bar/S, etc.) and rationale for use; the criteria for selection of sample size, 

frequency of sampling and rational subgroups. 

b. Procedures for establishing and updating control limits, including frequency of adjustments. 

c. Criteria for determining out-of-control conditions (i.e., trends, points beyond control limits, etc.) and the corrective 

action taken, to include failure analysis when the process is unstable or when nonconforming product has resulted from unstable 

processes. Illustrate out-of-control tests. 

d. Describe the method of recording pertinent facts on control charts such as changes in raw materiel, machines, manufacturing 

methods and environment, and corrective actions taken and describe how control charts are traceable to the product. 

1.9 Vendor/Subcontractor Purchase Controls: Identify whether suppliers are required to utilize SPC and describe the extent the vendor's 

policies and procedures are consistent with in-house procedures of the prime contractor. Describe the following: methods utilized to 
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determine that suppliers have adequate controls to assure defective product is not produced and delivered; the system utilized to audit 
suppliers, what will be audited and how often, what action will be taken when out-of-control conditions exist at subcontractor/vendor 
facilities. 

1.10 SPC Audit System: At a minimum, the contractor's SPC Audit System shall consist of auditing compliance with the planned 
arrangements specified in the general and detailed SPC plans followed by a review and analysis of the outcome to include implementation 
of necessary corrective action. 

1.11 SPC Records: Identify various records to be used in support of SPC and describe their use. Identify retention periods. 

2.0 Detailed Plan: 

This section shall detail specific manufacturing process/operation parameters under control. 

2.1 Control of Process/Operation Parameters or Characteristics: 

a. Identify the following for each process/operation by name or characteristic under control: 

(1) Identify process/operation by name or characteristic and provide rationale for selection; justification for 
nonselection if the parameter or characteristic is identified as critical, special and/or major. 

(2) Describe how the characteristic is proceduced; the chain of events, type and number of machines involved, location 
of manufacturing facility, tolerances maintained, etc. 

(3) Production and inspection machinery used. Includ the production rate, number of shifts and length of shifts plus 
whether inspection is fully or semi-automatic or manual. If manual, identify the type of gages in use. 

(4) Identify the type of charts to be maintained and whether the process/operation is performed in-house or 
subcontracted oupt; identify facility/vendor where process/operation parameters are targeted for SPC. 

2.2 Reduction or Elimination of Inspection/Test: The Procuring Contracting Officer (PCO) will accept submissions of requests for 
reduction or elimination of final acceptance inspection/testing when the requirements of the SPC contract clause and this SOW are met. 
Each request shall contain and/or address the following: control charts documenting twenty (20) consecutive production shifts or more 
for the same process/operation parameter under control; type of control chart utilized; control chart limits and process average or 
grand average fraction defective (as applicable); definition of out-of-control condition and corrective actions taken during out-of
control conditions; specification and part number. 

(CS7100) 

C-5 52.246-4535 
LOCAL 

(End of statement of work) 

STATEMENT OF WORK - AMMUNITION DATA CARDS AND REPORT OF CONTRACTOR 
BALLISTIC TESTING 

AUG/2002 

Ammunition Data Cards shall be prepared in accordance with MIL-STD-1168 and shall follow the format required by the world wide 
web application identified as WARP or Worldwide Ammunition-data Repository Program. The Report of Contractor Ballistic Testing 
is prepared IAW DI-MISC-80246. Additional details on both of these WARP applications are provided below. Prior to gaining 
access to WARP contractor/facility personnel involved in the preparation of ammunition data cards shall obtain a userid and 
password for the Army Electronic Product Support (AEPS) network. Instructions and help for obtaining an AEPS userid and 
password are as follows: 

AEPS Access Procedures 

The Army Electronic Product Support (AEPS) is a Department of Defense logistics website. Entering AEPS will allow you access 
to the SECURED AREA of the Army Electronic Product Support Network. A username and password are required to enter this area. 
Only authorized DoD personnel and contractors with current active contracts with DoD will receive access into the AEPS 
website. If you have a requirement for the AEPS website, you must fill out and submit the AEPS Access Request Form found at 
the following web address: 

http://aeps.ria.army.mil/aepspublic.cfm 

You must click on "Access Request Form" and continue through the steps until completion and click on SUBMIT. You are required 
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to provide a supervisor name, email and phone number if you are a DoD civilian or military. 

required to provide CAGE code, Contract Number and COR/COTR with "Government" email address. 

Government contractors are 

All requesters must provide 

their Information Assurance Security Officer's (IASO, formerly ISSO) name, email, DSN phone and commercial phone. 

After submitting the request, your supervisor/COR/COTR will be emailed a copy of your request and will be asked to verify your 

information before a user ID will be issued. AEPS User ID and AEPS Login Name mean the same. Your supervisor must REPLY back 

to the email provding the following: 

Approval? (YES/NO) 

Supervisor Name 

Supervisor E-Mail 

Supervisor Phone 

The COR/COTR must also provide the same information stated above in his/her REPLY plus provide the Contract Expiration Date 

(format - MM/DD/YYYY). 

Upon notification from your supervisor/COR/COTR, you will be emailed an AEPS User Login Name and instructions for logging into 

the AEPS website. You will use the AEPS password that you assigned to yourself when you filled out the access request form. 

Once you gain access to the AEPS website, you can change your personal information when needed to keep your file current. 

AEPS HELP-DESK and Problem Reporting Procedures 

Reporting Problems - The AEPS Help Desk has several means of reporting problems: 

Call 1-88B-LOG-HELP (1-888-564-4357) to speak to an AEPS representative 

Contact the AEPS Help-Desk at Comm. (309) 782-0699 or DSN 793-0699 or (309) 782-1426 or DSN 793-1426 

Contact the AEPS Help-Desk by FAX: (309) 782-1426 or DSN 793-1426 

Contact the AEPS Webmaster by Email: Webmaster (martinj2@ria.army.mil) 

Each phone call, email or fax is handled in a prompt and courteous manner. Responses to problems are provided by phone and/or 

email. 

Other means to help assist you in identifying your problems can be found on the AEPS Help Section at web link: 

http://aeps/ria.army.mil/help.cfm 

Here you will find Questions and Answers by clicking in either of the two FAQ subcategories reflected under the HELP tab: 

FAQs - AEPS Access Request Process or SSL FAQs - Secured Socket Layer 

You may also check out our new Frequently Asked Questions (https://aeps.ria.army.mil/aepsqa.cfm) page to get answers on access 

problems as another means of assistance. 

The AEPS Help Section screen http://aeps.ria.army.mil/help.cfm also reflects two other topics that can be clicked on to 

provide further assistance: 

"Password Problems or Request Status" at https://aeps.ria.army.mil/request/info/UserScreen.cfm 

"Ask the AEPS Public Help Knowledge Base" at http://aeps.ria.army.mil/help/aepshelpmain.cfm 

Worldwide Ammunition-data Repository Program (WARP) 

Once you have obtained an AEPS userid and password allowing entry to the secured area of AEPS you can access the WARP 

application by scrolling to the bottom of the list of AEPS applications. The WARP opening main page and all subsequent pages 

contain multiple navigational aids to guide you through the process of inputting information necessary for creating a new 

ammunition data card. An online users manual will provide additional help in the development of an ammunition data card and 

it is recommended that you download and read the users manual prior to inputting your initial data card. The user's manual 

also contains screen shots, which depict what the inputter will see during the ADC input process. 

Ammunition Data Card Input 

ADC input allows current contractors and government facilities the capability to create, and submit for approval, ADCs which 

meet the format requirement of MIL-STD-1168B. ADCs are automatically forwarded to the respective Governmental Agency 

Responsible for Acceptance (GARA). The GARA, in most cases the Defense Contract Management Agency (DCMA) Quality Assurance 

Representataive {QAR), reviews contractor input for accuracy and completeness, and after updating the disposition code for the 
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specific lot, submits the ADC to the database. The inputter is granted access only to ADCs identified with its specific 

manufacturing code, as identified in MIL-HDBK-1461A, Manufacturer's Symbols. The use of previously inputted ADCs through the 

TEMPLATE option, significantly reduces input effort, while increasing accuracy and consistency of data. 

Email Notification 

WARP provides immediate, automated notification to process participants when actions are required. When the producer has 

completed an ADC submission, an email message is routed to the GARA advising that an ADC awaits review and approval. If the 

GARA approves the ADC as submitted, the ADC is released to the base and an email, with approved data card, is routed back to 

the originator. If the ADC requires modification or correction to be in accordance with MIL-STD-116SB requirements, an email 

is provided to the ADC originator advising that corrective action is required prior to approval. 

Information Updates 

It is important that the System Administrators are apprised when a producer receives a new contract. The producer shall 

notify OSC-WARP@osc.army.mil within 30 days after receipt of a new contract. Information to be included shall be the contract 

number, item, GARA, Manufacturer's identification symbol and the names of the individuals who will be inputting ADCs ino the 

system. If you are a new producer and do not have a Manufacturer's identification symbol, you can obtain one by sending an 

email to OSC-WARP@osc.army.mil. The email must contain manufacturer's name, address where performance of the contract will 

take place, and a point of contact. 

Report of Contractor Ballistic Testing Module 

In addition to its ADC function, WARP also servces as a repository for reports of contractor ballistic (or functional) 

testing. Whenever the contract requires contractor performance of ballistic testing, the results of such testing shall be 

captured by you, the performing contractor, within a specially designed Lot Acceptance Test Report (LATR) module. 

Within the LATR module, you are required to provide a report of any contractor ballistic testing and to submit the report in 

electronic fashion via the WWW. The report must be a .pdf file for the upload process to work. 

The LATR tab on the WARP opening page provides access to the upload process. 

An online users manual will provide additional help in the upload process for a Report of Contractor Ballistic Testing. It is 

recommended that you download and read the users manual prior to uploading your initial Report of Contractor Ballistic 

Testing. The users manual also contains screen shots which depict the upload process. 

The upload process is simple and direct. After inputting several key pieces of information (contract number, noun, etc.) on 

the LATR initial page the inputter selects the upload button and the LATR module will browse the inputter's hard drive until 

the correct file is found. At the click of a button the file is uploaded to WARP and the process is complete. 

(End of statement of work) 

(CS7200) 

C-6 52.248-4502 CONFIGURATION MANAGEMENT DOCUMENTATION MAY/2001 

LOCAL 

The contractor may submit Engineering Change Proposals (ECPs), Value Engineering Change Proposals (VECPs) (Code V shall be assigned to 

an engineering change that will effect a net life cycle cost), including Notices of Revision (NORs), and Requests for Deviation (RFDs) 

for the documents in the Technical Data Package (TDP). The contractor shall prepare these documents in accordance with the Data Item 

Descriptions cited in block 04 on the enclosed DD Form 1423, Contract Data Requirements List. 

Contractor ECPs/VECPs shall describe and justify all proposed changes and shall include NORs completely defining the changes to be made. 

Contractors may also submit RFDs, which define a temporary departure from the TDP or other baseline documentation under Government 

control. The contractor shall not deliver any units incorporating any change/deviation to Government documentation until notified by 

the Government that the change/deviation has been approved and the change/deviation has been incorporated in the contract. 

If the Government receives the same or substantially the same VECPs from two or more contractors, the contractor whose VECP is received 

first will be entitled to share with the Government in all instant, concurrent, future, and collateral savings. 

Duplicate VECPs, which are received subsequently, will be returned to the contractor(s) without formal evaluation, regardless of whether 

or not the first VECP has been approved and accepted by the Government. 
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(End of clause) 

(CS7600) 



APPX114

CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SIIN W52PlJ-04-C-0098 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES INC. 

SECTION D - PACKAGING AND MARKING 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

D-1 

Regulatory Cite 

52.211-4508 

LOCAL 

PACKAGING REQUIREMENTS 

THE FOLLOWING APPLIES TO CLIN 0001: 

Title 

MOD/AMD 

Page 18 of 43 

Date 

JUL/1997 

Packaging shall be in accordance with 2128249 revision C, dated 17 JUL 1995 AND 7223910, REVISION - DATED 9 NOV 95. 

When lot numbering is required, no more than one lot shall be packaged in an outer shipping container. 

Marking shall be in accordance with 2128249, REVISION C DATED 17 JUL 1995 AND 7223910, REVISION-, DATED 9 NOV 95. 

EXCEPTION 5. The following shall apply to drawing 2128249, REVISION C, DATED 17 JUL 95: 

EXCEPTION TO DOCUMENTATION found on the ADL applies to this drawing. 

2D bar marking shall be applied in accordance with MIL-STD-129, Rev P, with 

Change Notice 2, dated 10 Feb 2004. 

IDENTIFICATION MARKING: Correct quantity from "18 Signal," to "36 Signal," 

PROPER SHIPPING MARKING: Correct to "SIGNAL DEVICES, HAND UN 0191". 

PERFORMANCE ORIENTED PACKAGING: 

The United Nations (UN) Performance Oriented 

Packaging (POP) marking provided on drawing 2128249 does not apply to 

this procurement. Prior to shipment, the manufacturer shall make 

sure the container has been tested for compliance with UN POP 

requirements in accordance with Title 49 Code of Federal Regulations. 

Test shall be at a sufficient weight to more than cover the actual gross weight of the box. 

All performance test requirements shall be supported by certificates 

and reports attesting to the date and the data results obtained from 

performance oriented packaging testing. The contractor, if not a 

selfcertifier, shall be responsible for assuring that third party 

sources providing performance testing services are in fact, 
registered with the Department of Transportation. All certificates 

and reports shall be available for inspection by authorized 

government representatives, for a period of three years. All exterior 

containers will be marked with the UN POP marking provided by the 

contractor in accordance with Title 49 Code of Federal Regulations 

and MIL-STD-129, Rev P, with Change Notice 2, dated 10 Feb 2004. 

PERFORMANCE ORIENTED PACKAGING (POP) VERIFICATION: In no case shall 

a container be shipped if the gross weight marked on the package is 

greater than the POP certified weight. If the average gross weight 

of the packed containers (determined by weighing two representative 

samples and averaging the weight) is greater than the certified 

weight, container marking operations shall cease and the procuring 

activity shall be contacted immediately. 

EXCEPTION TO PERFORMANCE ORIENTED PACKAGING (POP) MARKINGS: If 

manufactured outside the USA, contractor shall not apply the UN POP 

certification marking provided on drawing 2128249. Contractors (outside 

the USA) are responsible to perform UN POP tests on packaging 

requirements provided in this contract and apply UN POP certification 
marking authorized by the Competent Authority of the state (country) 

of manufacture. 

HEAT TREAT WOOD QUALITY MARKING: 

All non-manufactured wood used in packaging shall be heat treated to a 
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core temperature of 56 degrees Celsius for a minimum of 30 minutes. 

The box manufacturer and the manufacturer of wood used as inner packaging, 

shall be affiliated with an inspection agency accredited by the American Lumber 

Standards Committee. The box manufacturer and the manufacturer of wood used as 

inner packaging shall ensure traceability to the original source of heat treatment. 

Each box shall be marked to show the conformance to the International Plant 

Protection Convention Standard. Boxes and any wood used as inner packaging 

made of non-manufactured wood shall be heat treated. The quality mark 

shall be placed on both ends of the outer packaging, between the end 

cleats or end battens. Foreign manufacturers shall have the heat treatment 

of non-manufactured wood products verified in accordance with their National Plant 

Protection Organization's compliance program. 

METALLIC SEAL: Use 8794342, Rev AB. 

The following shall apply to drawing 7223910, revision - dated 9 NOV 95: 

2D bar marking shall be applied in accordance with MIL-STD-129, Rev P, with 

Change Notice 2, dated 10 Feb 2004. 

PERFORMANCE ORIENTED PACKAGING MARKING: Correct from 11 4Al 11 

to "4A". 

PROPER SHIPPING MARKING: Correct to "SIGNAL DEVICES, HAND UN 0191". 

UN POP markings may be marked on the top of the M2Al container if sufficient 

space is not available on the side opposite the nomenclature. 

THE FOLLOWING APPLIES TO CLIN 0003: 

Packaging shall be in accordance with 3139738 revision R, dated 17 MAR 94 

When lot numbering is required, no more than one lot shall be packaged in an outer shipping container. 

Marking shall be in accordance with 3139738 revision R, dated 17 MAR 94. 

The following shall apply to drawing 3139738, REVISION R, DATED 17 MAR 94: 

2D bar code markings are required in accordance with MIL-STD-129, Rev P, with 

Change Notice 2, dated 10 Feb 2004. 

PERFORMANCE ORIENTED PACKAGING (POP) VERIFICATION: In no case shall 

a container be shipped if the gross weight marked on the package is 

greater than the POP certified weight. If the average gross weight 

of the packed containers (determined by weighing two representative 

samples and averaging the weight) is greater than the certified 

weight, container marking operations shall cease and the procuring 

activity shall be contacted immediately. 

EXCEPTION TO PERFORMANCE ORIENTED PACKAGING (POP) MARKINGS: If 

manufactured outside the USA, contractor shall not apply the UN POP 

certification marking provided on drawing 3139738. Contractors (outside 

the USA) are responsible to perform UN POP tests on packaging 

requirements provided in this contract and apply UN POP certification 

marking authorized by the Competent Authority of the state (country) 

of manufacture. 

HEAT TREAT WOOD QUALITY MARKING: 
All non-manufactured wood used in packaging shall be heat treated to a 

core temperature of 56 degrees Celsius for a minimum of 30 minutes. 

The box manufacturer and the manufacturer of wood used as inner packaging, 

shall be affiliated with an inspection agency accredited by the American Lumber 

Standards Committee. The box manufacturer and the manufacturer of wood used as 

Page 19 of 43 
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(DS6303) 

D-2 

inner packaging shall ensure traceability to the original source of heat treatment. 
Each box shall be marked to show the conformance to the International Plant 
Protection Convention Standard. Boxes and any wood used as inner packaging 
made of non-manufactured wood shall be heat treated. The quality mark 

shall be placed on both ends of the outer packaging, between the end 
cleats or end battens. Foreign manufacturers shall have the heat treatment 
of non-manufactured wood products verified in accordance with their National Plant 
Protection Organization's compliance program. 

52.247-4517 
LOCAL 

(End of clause) 

PALLETIZATION INSTRUCTION 

THE FOLLOWING APPLIES TO CLIN 0001: 

Page 20 of 43 

MAR/1992 

Palletization shall be in accordance with 19-48-4116/107S, revision 1, dated OCT 88 AND 19-48-4116 REV 8, DATED JUNE 2003. MARKING 
SHALL BE IN ACCORDANCE WITH DRAWING ACV00561, REV C, DATED 11 JULY 2003. HEAT TREAT REQUIREMENTS FOR ALL NON-MANUFACTURED WOOD USED IN 
THE PALLATIZED LOAD APPLIES TO THIS CONTRACT. 

THE FOLLOWING APPLIES TO CLIN 0003: 

Palletization shall be in accordance with 19-48-4116/107H, revision 2, dated AUG 94 AND 19-48-4116 REV 8, DATED JUNE 2003. MARKING 
SHALL BE IN ACCORDANCE WITH DRAWING ACV00561, REV C, DATED 11 JULY 2003. HEAT TREAT REQUIREMENTS FOR ALL NON-MANUFACTURED WOOD USED IN 
THE PALLATIZED LOAD APPLIES TO THIS CONTRACT. FOREIGN MANUFACTURERS SHALL HAVE THE HEAT TREATMENT OF NON-MANUFACTURED WOOD PRODUCTS 
VERIFIED IN ACCORDANCE WITH THEIR NATIONAL PLANT PROTECTION ORGANIZATIO COMPLIANCE PROGRAM. 

(End of clause) 

(DS6204) 
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SECTION E - INSPECTION AND ACCEPTANCE 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

The following Federal Acquisition Regulation (FAR), DoD FAR Supplement clauses and provisions, the full text of which will be made 

available upon request, are incorporated herein by reference with the same force and effect as if set forth in full text. 

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7 of the Standard 

Form 33 or (as applicable) the contracting officer and will be furnished upon request. Other documents are available as indicated in the 

schedule. 

Any company/individual wishing to purchase a copy of the Federal Acquisition Regulation (FAR), the Army FAR Supplement or the DOD FAR 

Supplement, may do so from the Superintendent of Documents, US Government Printing Office, Washington DC 20402 

(EA7001) 

E-1 

E-2 

E-3 

Regulatory Cite Title 

52.246-2 INSPECTION OF SUPPLIES-FIXED-PRICE 

52.246-16 RESPONSIBILITY FOR SUPPLIES 

52.209-4511 FIRST ARTICLE TEST (GOVERNMENT TESTING) 

LOCAL 

Date 

AUG/1996 

APR/1984 

MAY/1994 

a. The first article shall consist of: IN ACCORDANCE WITH THE SPECIFICATION; which shall be examined and tested in accordance with 

contract requirements, the item specification (s), the 

Quality Assurance Provisions (QAPS) and drawings listed in the Technical Data Package. 

b. The first article shall be delivered to: NSWC, CRANE IN. The first article shall be delivered by the Contractor Free on Board 

(FOB) destination except when transportation protective service or transportation security is required by other provision of this 

contract. If such is the case, the first article shall be delivered FOB origin and shipped on Government Bill of Lading. 

c. The first article shall be representative of items to be manufactured using the same processes and procedures as contract 

production. All parts and materials, including packaging and packing, shall be obtained from the same source of supply as will be used 

during regular production. All components, subassemblies, and assemblies in the first article sample shall have been produced by the 

Contractor (including subcontractors) using the technical data package provided by the Government. 

d. Prior to delivery, each of the first article assemblies, subassemblies, and components shall be inspected by the Contractor for 

all contract, drawing, QAP and specification requirements except for any environmental or destructive tests indicated below: NONE. The 

Contractor shall provide to the Contracting Officer at least 15 calendar days advance notice of the schedule date for final inspection 

of the first article. Those inspections which are of a destructive nature shall be performed upon additional sample parts selected from 

the same lot(s) or batch(es) from which the first article was selected. Results of contractor inspections (including supplier's and 

Vendor's inspection records when applicable) shall be verified by the Government Quality Assurance Representative (QAR). The QAR shall 

attach to the contractor's inspection report a completed DD Form 1222. One copy of the contractor's inspection report with the DD Form 

1222 shall be forwarded with the first article; two copies shall be provided to the Contracting Officer. Upon delivery to the 

Government, the first article my be subjected to inspection for all contract, drawing, specification, and QAP requirements. 

e. Notwithstanding the provisions for waiver of first article, an additional first article sample or portion thereof, may be ordered 

by the Contracting Officer in writing when (i) a major change is made to the technical data, (ii) whenever there is a lapse in 

production for a period in excess of 90 days, or (iii) whenever a change occurs in the place of performance, manufacturing process, 

material used, drawing, specification or source supply. When conditions (i), (ii), or (iii) above occurs, the Contractor shall notify 

the Contracting Officer so that a determination can be made concerning the need for an additional first article sample or portion 

thereof, and instructions provided concerning the submission, inspection and notification of results. Costs of the first article 

testing resulting from production process change, change in the place of performance, or material substitution shall be borne by the 

Contractor. 

f. Rejected first articles or portions thereof not destroyed during inspection and testing will be held at the government first 

article test site for a period of 30 days following the date of notification of rejection, pending receipt of instructions from the 

contractor for the disposition of the rejected material. The Contractor agrees that failure to furnish such instructions within said 30 

day period shall constitute abandonment of said material by the Contractor and shall confer upon the Government the right to destroy or 

otherwise dispose of the rejected items at the discretion of the Government without liability to the Contractor by reason of such 

destruction or disposition. 
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(ES6033) 

E-4 52.245-4537 

LOCAL 

(End of clause) 

ACCEPTANCE INSPECTION EQUIPMENT (AIE) 

Page 22 of 43 

FEB/2002 

a. Acquisition, maintenance, and disposition of Acceptance Inspection Equipment (AIE) shall be in accordance with ANSI/NCSL Z540-l 

or ISO 10012-1. AIE shall be used to assure conformance of components and end items to contract requirements. AIE shall include all 

types of inspection, measuring, and test equipment whether Government furnished, contractor designed, or commercially acquired, along 

with the necessary specifications, and the procedures for their use. 

b. The Contractor shall provide all Acceptance Inspection Equipment (AIE) necessary, except for the Government Furnished Equipment 

(GFE) listed in paragraph (g.8). The GFE shall be provided in accordance with the Government Property clause of this contract. The 

Contractor is responsible for contacting NSWC Corona at least 45 days in advance of the date the GFE is required to schedule delivery. 

Government furnished AIE shall not be used by the contractor or his subcontractor in lieu of in-process or work gages. 

c. Contractor AIE designs, specifications, and procedures for Critical, Major, Special, and Minor characteristics shall be submitted 

to the Government for review and approval in accordance with the Contract Data Requirements List, DD Form 1423. All Contractor AIE 

documentation requiring Government approval shall contain sufficient information to permit evaluation of the AIE's ability to test, 

verify or measure the characteristic or parameter with the required accuracy and precision. Contractor designed AIE requiring Government 

approval shall be made either in accordance with the equipment drawings specified in section C of contract (Description/Specification 

Section), or in accordance with any other design documentation provided that it is approved by the Government. The Government will 

approve the AIE documentation or provide requirements for approval within 45 days of receipt. The Contractor shall be responsible for 

any delays resulting from late submission of AIE documentation to the Government for approval, and any delays resulting from the 

submission of inadequate or incomplete AIE documentation. 

d. The contractor must ensure that all AIE is approved and available for use prior to First Article Submission, if First Article is 

required, or prior to initiation of production under this contract. 

e. Resubmission of AIE design, specification, and procedure documentation for approval on a follow-on contract is not required 

provided inspection characteristic parameters specified in the current technical data package and the previously approved AIE 

documentation remain unchanged. The contractor shall provide the contract number and identify previously approved AIE documentation 

that meets the above prerequisites. 

f. The Government reserves the right to disapprove at any time during the performance of this contract, use of any AIE not meeting 

the requirements of the approved design, specification, or procedure documentation. 

g. Navy Special Interface Gage Requirements (NSIG) 

l. The Navy Special Interface Gages listed under this clause will be forwarded to the Contractor for joint use by the Contract 

Administration Office (CAO) and the Contractor. 

2. The Contractor may substitute contractor designed and built AIE for the NSIG noted as applicable in paragraph g.8. However, 

the designs require Government approval and the contractor AIE hardware requires Government certification. AIE designs shall be 

submitted in accordance with paragraph c. The contractor shall notify NSWC Corona prior to submission of AIE for certification. Two 

copies of each Government approved contractor AIE drawing shall accompany the contractor AIE hardware sent to the Government for 

certification. The Government shall perform the contractor AIE certification, return the hardware and provide notification of 

acceptance or rejection to the Contractor within 45 days of receipt of the contractor AIE. The contractor shall be responsible for any 

delays resulting from late submission of documentation or hardware. The Contractor shall also submit the calibration periods for each 

contractor AIE for approval. The Government shall affix Calibration stickers to the contractor AIE for Quality Assurance Representative 

(QAR) identification. 

3. The NSIGs are provided for verification of selected interface dimensions and do not constitute sole acceptance criteria of 

production items or relieve the Contractor of meeting all drawing/specification requirements under the contract. 

4. Items that fail to be accepted by the applicable NSIGS may be inspected by another means to determine acceptance or rejection, 

provided the alternate inspection method is acceptable to the government approval authority. 

s. The Government shall not be responsible for discrepancies or delays in production items resulting through misuse, damage or 

excessive wear to the NSIGs. 

6. Calibration and repair of the NSIGs shall only be performed as authorized by the Naval Surface Warfare Center (NSWC), Corona 

Division. Repair is at no cost to the Contractor unless repair is required due to damage to the gages resulting from Contractor fault 
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or negligence. Damaged, worn, or otherwise unserviceable NSIGs shall be brought to the immediate attention of the CAO and NSWC Corona. 

The Contractor shall not make any adjustments, alterations or add permanent markings to NSIG hardware unless specified by the NSIG 

operating instructions or authorized by the Designated Technical Activity. 

7. Within 45 days after final acceptance of all production items, the NSIGs shall be shipped to NSWC, Corona Division, ATTN: 

Receiving Officer, Bldg 575, Gage Laboratory, 1999 Fourth St., Norco, CA 92860-1915. The following specifications are applicable: 

(i) Shipping, MIL-STD-2073, "DOD Standard Practice for Military Packaging" 

(ii) Marking, MIL-STD-129, "Marking for Shipment and Storage". 

a. The following NSIGs shall be provided and are mandatory for use except as noted by an (x) for paragraph (g.2) applicability. 

Para. 

g.2 

applies 

(ES6032) 

E-5 

Drawing Rev 

52.246-11 

LOCAL 

Char NSIG Qty Dimensions Weight Value 

(End of clause) 

HIGHER-LEVEL CONTRACT QUALITY REQUIREMENT FEB/2004 

(al Definition. "Contract date", as used in this clause, means the date set for bid opening; or if this is a negotiated contract 

or a modification, the effective date of this contract or modification. 

(bl The Contractor shall comply with: 

( ) ISO 9002 

(X) ISO 9001-2000; only design/development exclusions permitted 

() ISO 9001-2000; no exclusions permitted 

or an alterate program/system approved by the activity listed in block 7 of the Standard Form 33, in effect on the contract date and 

which is hereby incorporated into this contract. 

(ES6001) 

E-6 52.246-4506 

LOCAL 

(End of clause) 

STATISTICAL PROCESS CONTROL (SPC) FEB/2004 

a. In addition to the quality requirements of the technical data package, the Contractor shall implement Statistical Process Control 

(SPC) in accordance with a government accepted SPC Program Plan. Control chart techniques shall be in accordance with the American 

National Standards Institute (ANSI) Bl, B2 and B3. Alternate SPC charting methods may be proposed and submitted to the Government for 

review. 

b. The SPC Program Plan developed by the contractor shall consist of a general plan and a detailed plan. The plans shall be 

structured as delineated on the Data Item Description referenced in the DD Form 1423. The general and the detailed plans shall be 

submitted to the government for review per DD Form 1423 requirements. Notification by the Government of acceptance or nonacceptance of 

the plans shall be provided in accordance with the timeframes specified on the DD Form 1423. Once a general plan for a facility has 

been approved by this Command, the approval remains in effect for subsequent contracts as long as the contractual requirements remain 
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substantially unchanged from contract to contract. Therefore, resubmission of a previously accepted general SPC plan is not required if 

current SPC contract clause and Data Item Description (DID) requirements are fulfilled. If this Command has previously accepted the 

general SPC plan under essentially the same SPC contractual requirements, so indicate by providing the Contracting Officer with the 

following information: 

Date of Acceptance~~~~~~~ 

Contract Number(s) 

c. The contractor is responsible for updating the general plan to current SPC contractual requirements. If errors or omissions are 

encountered in a previously accepted SPC general plan, opportunities for improvement will be identified by the Government, and 

corrective action shall be accomplished by the contractor. 

d. A milestone schedule will be submitted for those facilities who do not have, or have never had, a fully implemented SPC program 

and will not have a fully operational SPC program once production is initiated. The milestones shall provide a time phased schedule of 

all efforts planned relative to implementation of an SPC program acceptable to the Government. A milestone schedule shall include 

implementation start and complete dates for those SPC subjects addressed in the Statistical Process Control Statement of Work located in 

Section C. The milestone schedule shall only include those actions that can not be accomplished prior to first article or the 

initiation of production, if a first article is not required. Milestones shall be developed for each commodity identified for SPC 

application. Milestones shall be submitted through the Government Quality Assurance Representative to the Contracting Officer for 

review and acceptance. Any deviations from the accepted milestones, to include justification for such deviations, shall be resubmitted 

through the same channels for review. The Government reserves the right to disapprove any changes to the previously accepted 

milestones. Notification by the Government of the acceptance or nonacceptance of the milestones shall be furnished to the Contractor by 

the Contracting Officer. 

e. The Contractor shall review all process and operation parameters for possible application of SPC techniques. This review shall 

include processes and operations under the control of the prime contractor and those under the control of subcontractor or vendor 

facilities. A written justification shall be included in the detailed plan for each process and operation parameter that controls or 

influences characteristics identified as critical, special, or major which have been deemed impractical for the application of SPC 

techniques. A pamphlet on application of SPC for short production runs is available through the Contracting Officer. 

f. Statistical evidence in the form of control charts shall be prepared and maintained for each process or operation parameter 

identified in the detailed plan. These charts shall identify all corrective actions taken on statistical signal. During production 

runs, control charts shall be maintained in such a manner to assure product is traceable to the control charts. At the conclusion of 

the production run, a collection of charts traceable to the product, shall be maintained for a minimum of 3 years. The control charts 

shall be provided to the Government for review at any time upon request. 

g. When the process or operation parameter under control has demonstrated both stability and capability, the Contractor MAY request, 

in writing, through Administrative Contracting Officer (ACO) and Contracting Officer (CO) channels to the Product Assurance and Test 

Directorate, that acceptance inspection or testing performed in accordance with contract requirements be reduced or eliminated. Upon 

approval by the CO, acceptance shall then be based upon the accepted SPC plan, procedures, practices and the control charts. 

h. The Government will not consider requests for reduction or elimination of 100% acceptance inspection and testing of parameters or 

characteristics identified as critical in the technical data package, specifications or drawings of this contract if any one of the 

following conditions exist: 

(1) The existing process currently utilizes a fully automated, cost effective, and sufficiently reliable method of 100% acceptance 

inspection or testing for an attribute-type critical parameter or characteristic. 

(2) The Contractor utilizes attribute SPC control chart methods for the critical parameter or characteristic. 

(3) The critical parameter or characteristic is a first order, single point safety failure mode (nonconformance of the critical 

parameter or characteristic in and of itself would cause a catastrophic failure). 

i. The Government will only consider reduction or elimination of the 100% acceptance inspection or test requirement for other 

critical parameters or characteristics if either of the following conditions are met: 

(1) The process is in a state of statistical control utilizing variable control chart methods for the critical parameter or 

characteristic under control and the process performance index (Cpk) is at least 2.0. The Contractor shall maintain objective quality 

evidence through periodic audits that the process performance index is being maintained for each production delivery. 

(2) The critical parameter or characteristic is conclusively shown to be completely controlled by one or more process or operation 

parameters earlier in the process, and those parameters are in a state of statistical control utilizing variable data, and the product 

of the probability of the conformance for each earlier parameter associated to the critical characteristic is better than or equal to a 

value equivalent to that provided by a Cpk of at least 2.0. The Contractor shall maintain objective quality evidence through periodic 
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audits that the process performance indexes are being maintained for each production delivery. 

j. For characteristics other than critical, requests for reduction or elimination of acceptance inspection and testing shall be 
considered when the process performance index is greater than or equal to a Cpk of 1 .. 33 for variables data. Requests shall be 
considered for attributes data when the percent beyond the specification limits is less than or equal to .003 (Cpk=l.33). 

k. Process or operation parameters under reduced or eliminated inspection or testing that undergo a break in production less than 6 
months in length, may continue to operate under reduced or eliminated inspection or testing provided there has been no degradation below 
a Cpk of 1.33 (2.0 for criticals). Any break in production greater than 6 months shall require resubmission of the request for 
reduction or elimination of inspection or testing through the same channels cited in paragraph g above. 

1. Not used. 

m. Immediately following a change to a process or operation parameter under reduced or eliminated inspection, the process capability 
(Cpl or process performance indexes (Cpk) shall be recalculated and documented for variable data; the grand average fraction defective 
shall be recalculated for attribute data. If any of these values have deteriorated, immediate notification shall be made to the 
Government along with the associated documentation. Return to original inspection and test requirements may be imposed as stipulated in 
paragraph n below. 

n. The Government reserves the right to withdraw authorization to reduce or eliminate final acceptance inspection or testing and 
direct the Contractor to return to original contract inspection or test procedures at any indication of loss of process control or 
deterioration of quality. 

(ES6034) 

E7  52.246-4530 
LOCAL 

(End of clause) 

SUBMISSION OF PRODUCTION LOT SAMPLES (GOVERNMENT TESTING) MAY/1994 

a. A lot acceptance test sample is required to be submitted by the Contractor from each production lot tendered to the Government for 
acceptance. This sample shall consist of: AS REQUIRED BY THE MK124 SPECIFICATION. The sample units shall be delivered by the 
Contractor Free on Board (FOB) destination, except when transportation protective service of transportation security is required by 
other provision of this contract. When such is the case, the sample units shall be delivered FOB origin and shipped to the test 
facility identified below on a Government Bill of Lading for the following tests: 

TEST REQUIREMENTS SAMPLE 
AS REQUIRED BY THE MK124 SPECIFICATION 

TEST FACILITY: NSWC CRANE, IN 

b. When the production lot sample consists of components parts which require uploading at a Government Load, Assemble, and Pack (LAP) 
facility, and a shipping address is provided below, the contractor shall ship the sample units as specified above directly to the LAP 
facility. The LAP facility, upon completion of the uploading, will be responsible for shipping the samples to the tests facility 
indicated above in paragraph a. 

LAP FACILITY: 

c. The sample units shall be randomly selected from the entire lot by or in the presence of the Government Quality Assurance 
Representative. Unless otherwise specified, the sample units are considered to be destructively tested and are in addition to the units 
deliverabl~ under the contract. 

d. Prior to selection of the sample units, the lot shall have been inspected to and meet all other requirements of the contract. A 
sample shall not be submitted from a lot rejected for nonconformance to the detailed requirements of the specifications) and drawing(s) 
unless authorized by the Contracting Officer. 

e. Unless authorized by the Contracting Officer, the lot from which the samples are drawn shall not be shipped until official 
notification has been provided by the Contracting Officer that the tested units have satisfactorily met the established requirements. 
Final acceptance of the lot shall not proceed until such notification has been provided. 

f. If the production lot sample contains samples for ballistic testing, the test samples shall be identified as such on the outer 
packs and the applicable Ballistic Test Request (BTR) number shall be stenciled on all outer packs and included on all shipping 
documents. 
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g. The Contracting Officer shall by written notice to the Contractor within 45 days after receipt of the sample units by the 

government, approve, disapprove, or conditionally approve the lot acceptance sample. 

h. If the production lot sample fails to meet applicable requirements, the Contractor may be required at the option of the 

Government, to submit an additional production lot test sample for test. When notified by the Government to submit an additional 

production lot test sample, the Contractor shall at no additional cost to the Government make any necessary changes, modifications, or 

repairs and select another sample for testing. The additional test sample shall be furnished to the Government under the terms and 

conditions and within the time specified in the notification. The Government shall take action on this test sample within the time 

limit specified in paragraph g above. All costs associated with the additional testing shall be borne by the Contractor. 

i. If a ballistic test sample fails to meet contractual performance or functional requirements, the Contractor shall reimburse the 

Government for transportation costs associated with the failing sample, including the cost of transportation protective service and 

transportation security requirements when such security is required by other provision of this contract. An exception to this 

requirement for reimbursement of Government transportation costs will occur if the Government determines that the functional test 

samples failed to meet contractual performance requirements through no fault of the contractor. 

j. If the Contractor fails to deliver any production lot test sample(s) for test within the time or times specified, or if the 

Contracting Officer disapproves any production lot test sample(s), the Contractor shall be deemed to have failed to make delivery within 

the meaning of the Default clause of this contract. Therefore, this contract may be subject to termination for default. Failure of the 

Government in such an event to terminate this contract for default shall not relieve the contractor of the responsibility to meet the 

delivery schedule for production quantities. 

k. In the event the Contracting Officer does not approve, conditionally approve, or disapprove the production lot test sample(s) 

within the time specified in paragraph g above, the Contracting Officer shall equitably adjust the delivery or performance dates, or the 

contract price, or both, and any other contractual provision affected by such delay in accordance with the procedures provided in the 

Changes clause. Failure to agree to any adjustment shall be a dispute concerning a question of the fact within the meaning of the 

clause of this contract entitled Disputes. 

(End of Clause) 

(ES6035) 

I 
E-8 52.245-4545 MIL-STD-1916 OCT/2000 

LOCAL 

The Department of Defense (DoD) Preferred Methods for this Acceptance of Product, MIL-STD-1916, shall be used for this procurement 

action. All references to MIL-STD-105, MIL-STD-414, MIL-STD-1235, and ANSI Zl.4 appearing in the Technical Data Package (TDP) are 

replaced by MIL-STD-1916. Verification Levels (VL) shall replace AQLs and shall be VL IV for major characteristcs and VL II for minor 

characteristics. 

(ES7650) 

E-9 52.246-4528 

LOCAL 

(End of clause) 

REWORK AND  REPAIR OF NONCOMFORMING MATERIAL 

a. Rework and Repair are defined as follows: 

MAY/1994 

(1) Rework - The reprocessing of nonconforming material to make it conform completely to the drawings, specifications or contract 

requirements. 

(2) Repair - The reprocessing of nonconforming material in accordance with approved written procedures and operations to reduce, 

but not completely 
eliminate, the nonconformance. The purpose of repair is to bring nonconforming material into a usable condition. Repair is 

distinguished from rework in that 
the item after repair still does not completely conform to all of the applicable drawings, specifications or contract requirements. 

b. Rework procedures along with the associated inspection procedures shall be documented by the Contractor and submitted to the 

Government Quality Assurance 
Representative (QAR) for review prior to implementation. Rework procedures are subject to the QAR's disapproval. 

c. Repair procedures shall be documented by the Contractor and submitted on a Request for Deviation/Waiver, DD Form 1694, to the 
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Contracting Officer for 
review and written approval prior to implementation. 

d. Whenever the Contractor submits a repair or rework procedure for Government review, the submission shall also include a 
description of the cause 
for the nonconformances and a description of the action taken or to be taken to prevent recurrence. 

e. The rework or repair procedure shall also contain a provision for reinspection which will take precedence over the Technical Data 
Package 
requirements and shall, in addition, provide the Government assurance that the reworked or repaired items have met reprocessing 
requirements. 

(ES7012) 

E-10 52.246-4532 
LOCAL 

(End of clause) 

DESTRUCTIVE TESTING MAY/1994 

a. All costs for destructive testing by the Contractor and items destroyed by the Government are considered as being included in the 
contract unit price. 

b. Where destructive testing of items or components thereof is required by contract or specification, the number of items or 
components required to be destructively tested, whether destructively tested or not, shall be in addition to the quantity to the 
delivered to the Government as set forth in the Contract Schedule. 

c. All pieces of the complete First Article shall be considered as destructively tested items unless specifically exempted by other 
provisions of this contract. 

d. The Contractor shall not reuse any components from items used in a destructive test during First Article, lot acceptance or 
inprocess testing, unless specifically authorized by the Contracting Officer. 

e. The Government reserves the right to take title to all or any items or components described above. The Government may take title 
to all or any items or components upon notice to the Contractor. The items or components of items to which the Government takes title 
shall be shipped in accordance with the Contracting Officer's instructions. Those items and components to which the Government does not 
obtain title shall be rendered inoperable and disposed of as scrap by the Contractor. 

(End of clause) 

(ES7011) 

E-11 52.246-4550 CRITICAL CHARACTERISTICS FEB/2004 
LOCAL 

a. The contractors processes shall be designed to prevent the creation or occurrence of critical nonconformances. The contractor shall 
establish, document and maintain specific procedures, work and handling instructions and process controls relating to any critical 
characteristics. 
b. The contractor shall assure his critical processes are robust in design such that product and performance are relatively insensitive 
to design and manufacturing parameters. A robust design anticipates changes and problems. Robust processes shall be designed to yield 
less than one nonconformance in one million. 
c. An inspection/verification system shall be employed that will verify the robustness of your critical processes. Maximum use should be 
made of automated inspection equipment to accomplish verification of product quality. Mistake proofing techniques of your material 
handling and inspection systems are encouraged. 
d. Previous Practices/Special Characteristics. As a result of previous practices, the governments technical data may refer to Critical 
(not annotated with I or II) and Special characteristics. Characteristics classified as Critical (not annotated with a I or II) shall be 
subject to all requirements herein associated with Critical (I) characteristics and level I Critical nonconformances. Unless otherwise 
stated in Section C, characteristics classified as Special shall be subject to all requirements herein associated with Critical (II) and 
Level (II) Critical nonconformances. 
e. Contractor Identified critical Characteristics List (CICCL). Not including critical characteristics defined in the governments 
technical data (drawings, specifications, etc.), the contractor shall identify and document all material, component, subassembly and 
assembly characteristics whose nonconformances may result in hazardous or unsafe conditions for individuals using, maintaining or 
depending upon the product. All additional critical characteristics identified by the contractor shall comply with the critical 
characteristic requirements of the technical data package, supplemented herein. The contractors additional critical characteristics 
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shall be classified as Critical (I) or Critical (II), and shall be reviewed and approved by the procuring activity prior to 
manufacturing (DI-SAFT-80970A). The following definitions are provided. 
Level I critical nonconformance. A nonconformance of a critical characteristic that judgment and experience indicate would result in 
hazardous or unsafe conditions for individuals using, maintaining or depending upon the product; or a nonconformance that judgment and 
experience indicate would prevent performance of the tactical function of a weapon system or major end item. The following (as a 
minimum) are classified as Level I critical nonconformances: 

(1) A nonconformance that will result in a hazardous or unsafe condition (often referred to as a single point failure). 
(2) A nonconformance that will remove or degrade a safety feature (such as those in a safe and arm device or fuzing system). 
(3) A nonconformance that will result in violation of mandatory safety policies or standards. 

Level II critical nonconformance: A nonconformance of a critical characteristic, other than Level I. This includes the nonconformance of 
a characteristic that judgment and experience indicate may, depending upon the degree of variance from the design requirement, the 
presence of other nonconformances or procedural errors,: 

(1) result in a hazardous or unsafe conditions for individuals using, maintaining or depending upon the product, or 
(2) prevent performance of the tactical function of a major end item. 

f. In the event that a Critical nonconformance is found anywhere in the production process, the contractor, as part of his quality 
system, shall have procedures in place to ensure: 

(1) The nonconformance is positively identified and segregated so that there is no possibility of the item inadvertently re
entering the production process. This control shall be accomplished without affecting or impairing subsequent defect analysis. 

(2) The operation that produced the defective component or assembly and any other operations incorporating that component or 
assembly is immediately stopped. 

(3) The government is immediately notified of the critical nonconformance (telephonically and electronic mail.) (DI-SAFT-
80970A). 

(4) Any suspect material (material in process that may contain the same defect) is identified, segregated and suspended from 
any further processing. 

(5) An investigation is conducted to determine the cause of the deficiency and required corrective actions. A report of this 
investigation shall be submitted to the government (DI-SAFT-80970A). The use of the DID report shall not delay notification to the 
government. 

(6) A request to restart manufacturing or to use any suspect material associated with, the critical nonconformance is submitted 
to the government (DI-SAFT-80970A). Restart of production shall not occur until the investigations are complete or upon authorization 
from the procuring contracting officer. All objective evidence of the investigations to date shall be available for review at the time 
of restart. Suspect materiel found to be nonconforming shall not be used without Government approval. 
g. The contractor may develop alternative plans and provisions relative to government or contractor identified Critical level (I) and 
Critical Level (II) characteristics. The provisions shall be submitted to the government for advanced approval and shall address the 
following: 

(1) Complete explanation of potential failure mode(s) together with supporting historical and statistical data. 
(2) Pre-established plan of action (POA) to be taken when a critical nonconformance occurs and a description of controls to 

ensure there is no possibility of the nonconforming item inadvertently entering the production process. 
(3) Means of tracking nonconformance rate, investigative results and corrective actions taken. 
(4) Method to immediately verify that a produced critical nonconformance is consistent with the identified failure mode(s) and 

does not exceed the historical nonconformance rate. 
The contractor can resume production without specific government approval based upon the pre-approved alternate plans and provisions for 
Critical (I) characteristics and level (I) Critical nonconformances and Critical (II) characteristics and level (II) Critical 
nonconformances. 
h. If a critical nonconformance is discovered during further processing or loading, the original manufacturer who introduced the 
critical nonconformance shall bear responsibility for the nonconformance. 
i. The Government Quality Assurance Representative will perform the surveillance actions necessary to ensure compliance with this 
clause. 

(End of clause) 
(ES7500) 
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SECTION F - DELIVERIES OR PERFORMANCE 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

The following Federal Acquisition Regulation (FAR), DoD FAR Supplement clauses and provisions, the full text of which will be made 
available upon request, are incorporated herein by reference with the same force and effect as if set forth in full text. 

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7 of the Standard 
Form 33 or (as applicable) the contracting officer and will be furnished upon request. Other documents are available as indicated in the 
schedule. 

Any company/individual wishing to purchase a copy of the Federal Acquisition Regulation (FAR), the Army FAR Supplement or the DOD FAR 
Supplement, may do so from the Superintendent of Documents, US Government Printing Office, Washington DC 20402. 

(FA7001) 

F-1 
F-2 
F-3 
F-4 
F-5 
F-6 
F-7 
F-8 
F-9 

F-10 

Regulatory Cite Title 
52.211-17 DELIVERY OF EXCESS QUANTITIES 
52.242-15 
52.242-17 
52.247-29 
52.247-55 
52.247-58 
52.247-59 
52.247-61 
252.247-7023 
DFARS 

52.247-4504 
LOCAL 

STOP-WORK ORDER 
GOVERNMENT DELAY OF WORK 
F.O.B. ORIGIN 
F.O.B. POINT FOR DELIVERY OF GOVERNMENT-FURNISHED PROPERTY 
LOADING, BLOCKING, AND BRACING OF FREIGHT CAR SHIPMENTS 
F.O.B. ORIGIN - CARLOAD AND TRUCKLOAD SHIPMENTS 
F.0.B. ORIGIN-MINIMUM SIZE OF SHIPMENTS 
TRANSPORTATION OF SUPPLIES BY SEA 

TRANSPORTATION SECURITY REQUIREMENTS FOR CONTRACTOR-TO-CONTRACTOR 
SHIPMENTS 

Date 
SEP/1989 
AUG/1989 
APR/1984 
JUN/1988 
APR/1984 
APR/1984 
APR/1984 
APR/1984 
MAY/2002 

MAR/2004 

(a) Supplies procured or furnished under this contr~ct/subcontract, which are shipped between two or more contractors, and 
which are qualified as sensitive in accordance with DoD 5100.76-M (Physical Security of Sensitive Conventional Arms, Ammunition, and 
Explosives), or are shipped as DOT Class A or B Explosives, require special Transportation Protective Service (TPS) during shipment from 
all points of origin to all destinations. TPS will be equivalent to the DoD security standard for the applicable sensitive category or 
explosive class identified under DoD 4500.9R, Defense Transportation Regulation, parts II and III, as added to or amended by applicable 
military service policies in accordance with guidance provided by Defense Logistics Agency (DLA)/Defense Contract Management Agency 
(DCMA). 

(b) Shipper's Defense Contract Management Agency (DCMA) transportation offices will furnish assistance in providing the 
sensitive category of items to be shipped, determining the TPS required, and obtaining the TPS from commercial carriers as necessary. 

(FS7115) 

F11 

(c) This clause must be entered in all contracts/subcontracts at any tier. 

52.247-4531 
LOCAL 

(End of clause) 

COGNIZANT TRANSPORTATION OFFICER MAY/1993 

(a) The contract administration office designated at the time of contract award, or the office servicing the point of shipment 
if subsequently designated by the original office, will be the contact point to which the contractor will: 

(1) Submit, as necessary, DD Form 1659, Application for U.S. Government Bill(s) of Lading/Export Traffic Release, in 
triplicate at least ten days prior to date supplies will be available for shipment; 

(2) Obtain shipping instructions as necessary for F.O.B. Destination delivery, and 

(3) Furnish necessary information for MILSTRIP/MILSTAMP or other shipment documentation and movement control, 
including air and water terminal clearances. 

(4) For FMS, at least ten days in advance of actual shipping date the contractor should request verification of "Ship 



APPX126

CONTINUATION SHEET 
Reference No. of Document Being Continued Page 30 of 43 

PIIN/SIIN W52PlJ-04-C-0098 MOD/AMD 

Name of Offeror or Contractor: PYROTECHNIC SPECIALTIES INC. 

to" and "Notification" address from the appropriate DCMAO. 

(b) The contract administration office will provide to the contractor data necessary for shipment marking and freight routing. 

(c) The contractor shall not ship directly to a military air or water port terminal without authorization by the designated 
point of contact. 

(FS7240) 

F-12 47.305-15(B) 
LOCAL 

(End of clause) 

SPECIAL TRANSPORT/LOADING REQUIREMENTS (HAZARDOUS) FEB/1996 

(a) In addition to requirements set forth under General Provision, "Loading, Bracing, and Blocking of Freight Car Shipments," 
rail shipments will be loaded, blocked and braced in accordance with rules and methods contained in the current editions of Uniform 
Freight Classification, Association of American Railroads Pamphlet No. 14, Circular 42G and Rules Governing Loading of Commodities on 
Open Top Cars, Bureau of Explosives Tariff No. BOE 6000 publishing Hazardous Materials Regulations of the Department of Transportation, 
and Bureau of Explosives Pamphlets No. 6, 6A as applicable. Uniform Freight Classification may be procured from the regulatory 
classification agent covering territory from which shipment will be made. AAR Pamphlets, Circular and Rules may be procured from the 
Bureau of Explosives, 59 E. Van Buren St., Chicago, IL 60605. Bureau of Explosives Tariff No. BOE 6000 and Burea of Explosives 
pamphlets may be procured from the Burea of Explosives, Association of American Railroads, 1920 L Street, Washington,D.C. 20036. U.S. 
Army Defense Ammunition Center (USADAC) approved drawings contained within Index of U.S. Army Unitization, Storage and Outloading 
Drawings for Ammunition and Components is specifically applicable to rail loading, blocking and bracing of this item and may be secured 
by the Contracting Officer or the Defense Contract Management Agency (DCMA). 

(b) Truck shipments will be loaded, blocked and braced in accordance with rules and methods contained in the current editions 
of National Motor Freight Classification and American Trucking Association, Inc., Motor Carrier's Explosives and Dangerous Articles 
Tariff, as applicable and effective at the time of shipment. These publications may be procured from the American Trucking Association, 
Inc., Tariff Order Section, 1616 P St., N.W., Washington, D.C. 20036. USADACS approved drawings contained within Index of U.S. Army 
Unitization, Storage and Outloading Drawings for Ammunition and Components is specifically applicable to motor, loading, blocking and 
bracing of this item and can be secured from the Contracting Officer or DCMA. 

(c) TOFC "Piggyback" shipments will be loaded, blocked and braced in accordance with Bureau of Explosives Pamphlet No. 6C or 
AAR Circular No. 43, copies may be obtained from addresses given in para (a) above. USADAC approved drawings contained within Index of 
U.S. Army Unitization, Storage and Outloading Drawings for Ammunition and Components is specifically applicable to loading, blocking and 
bracing for TOFC shipments and may be obtained from the Contracting Officer or DCMA. 

(d) Container shipments will be loaded, blocked and braced in accordance with USADAC drawings contained within Index of U.S. 
Army Unitization, Storage and Outloading Drawings for Ammunition and Components which is specifically applicable to loading, blocking 
and bracing of container shipments and may be secured from the Contracting Officer or the DCMA. 

Except as the carrier(s) may be liable, the contractor shall be liable to the Government for any loss or damage resulting from improper 
loading and/or furnishing and installing dunnage material by the contractor for shipments to be made under this contract. 

(End of clause) 

(FS7007) 
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SECTION G - CONTRACT ADMINISTRATION DATA 

PRON/ JOB 

LINE AMS CD/ OBLG ORDER ACCOUNTING OBLIGATED 

ITEM MIPR ACRN STAT ACCOUNTING CLASSIFICATION STATION AMOUNT 

OOOlAB Rl4AOF534I AA 2 21 42034000041BlB06P41476026EB S28017 4P1F53 W52P1J $ 29,944.08 

41476038030 

Rl4M42474IM2 

OOOlAC R14AOR894I AA 2 21 42034000041BlB06P41476026EB S28017 4P1R89 W52P1J $ 1,414,026.00 

41476038030 

N4802904MPA4B21 

OOOlAD R14AOF424I AA 2 21 42034000041B1B06P41476026EB S28017 4P1F42 W52P1J $ 271,160.28 

41476038030 

N0007404MPDFQ32 

OOOlAE Rl4AOF554I AA 2 21 42034000041BlB06P41476026EB S28017 4P1F55 W52PlJ $ 236,225.52 

41476038030 

N4802904MPA3B20 

0003AA U14AOK194I AA 2 21 42034000041B1B06P41476026EB S28017 4P1K19 W52PlJ $ 843,424.92 

41476038030 

FD20200418018 

0003AB W14AOM864I AA 2 21 42034000041B1B06P41476026EB S28017 4P1M86 W52P1J $ 3,604.38 

41476038030 

MIPR4FOSC10109 

TOTAL $  2,798,385.18 

SERVICE ACCOUNTING OBLIGATED 

NAME TOTAL BY ACRN ACCOUNTING CLASSIFICATION STATION AMOUNT 

Army AA 21 42034000041BlB06P41476026EB S28017 W52PlJ $ 2,798,385.18 

TOTAL $ 2,798,385.18 
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SECTION H - SPECIAL CONTRACT REQUIREMENTS 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

The following Federal Acquisition Regulation (FAR), DoD FAR Supplement clauses and provisions, the full text of which will be made 
available upon request, are incorporated herein by reference with the same force and effect as if set forth in full text. 

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7 of the Standard 
Form 33 or (as applicable) the contracting officer and will be furnished upon request. Other documents are available as indicated in the 
schedule. 

Any company/individual wishing to purchase a copy of the Federal Acquisition Regulation (FAR), the Army FAR Supplement or the DOD FAR 
Supplement, may do so from the Superintendent of Documents, US Government Printing Office, Washington DC 20402. 

(HA7001) 

H-1 

H-2 

Regulatory Cite 
223.370-
4 (A) (3) OSC 

252.223-7001 
DFARS 

Title 
DISPOSAL OF REMAINING GFM AMMUNITION AND EXPLOSIVES FOLLOWING 
CONTRACT COMPLETION OR TERMINATION 

HAZARD WARNING LABELS 

Date 
JUN/1999 

DEC/1991 

(cl The Offerer shall list which hazardous material listed in the Hazardous Material Identification and Material Safety Data clause 
of this contract will be labeled in accordance with one of the Acts in paragraphs (b) (1) through (5) of this clause instead of the 
Hazard Communication Standard. Any hazardous material not listed will be interpreted to mean that a label is required in accordance with 
the Hazard Communication Standard. 

(HA8704) 

H-3 

MATERIAL (If none, insert "None") ACT 

245.7310-1 
DFARS 

DEMILITARIZATION 

(End of Clause) 

JUL/1996 

(a) DEMILITARIZATION. Item(s) 0001 AND 0003 require demilitarization by the Purchaser in the manner and to the degree set forth below: 

(1) For property located in the United States insert item number(s) and specific demilitarization requirements for item(s} shown 
in Attachment 1, Part 2 of Defense, Demilitarization Manual; 

(2) For property located outside the United States, insert item number(s) and specific demilitarization requirements for item(s) 
shown in Attachment 1, Part 3 of DoD 4160.21-M-1, Defense Demilitarization Manual. 

(bl DEMILITARIZATION ON GOVERNMENT PREMISES. Property requiring demilitarization shall not be removed, and title shall not pass to the 
Purchaser, until demilitarization has been completed and approved by an authorized Contractor and Government representative. 
Demilitarization will be accomplished as specified in the contract. Components parts vital to the military or lethal purpose of the 
property shall be rendered unusable. The Purchaser agrees to assume all cost incident to the demilitarization and to restore the 
working area to its present condition after removing the demilitarized property. 

(cl DEMILITARIZATION ON NON-GOVERNMENT PREMISES. Property requiring demilitarization shall be demilitarized by the Purchaser under 
supervision of qualified Department of Defense personnel. Title shall not pass to the Purchaser until demilitarization has been 
completed by the Purchaser and approved by an authorized Contractor and Government representative. Demilitarization will be 
accomplished as specified in the contract. Component parts vital to the military or lethal purpose of the property shall be rendered 
unusable. The Purchaser agrees to assume all costs incident to the demilitarization. 

(d) FAILURE TO DEMILITARIZE. If the Purchaser fails to demilitarize the property as specified in the contract, the Contractor may, 
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upon giving ten days written notice from date of mailing to the Purchaser --

(1) Repossess, demilitarize, and return the property to the Purchaser. The Purchaser hereby agrees to pay to the Contract, prior 

to the return of the property, all costs incurred by the Contractor in repossessing, demilitarizing, and returning the property to the 

Purchaser. 

(2) Repossess, demilitarize, and resell the property, and charge the defaulting Purchaser with all excess costs incurred by the 

Contractor. The Contractor shall deduct these costs from the purchase price and refund the balance of the purchase price, if any, to 

the Purchaser. In the event the excess costs exceed the purchase price, the defaulting Purchaser hereby agrees to pay theses excess 

costs to the Contractor. 

(3) Repossess and resell the property under similar terms and conditions. In the event this option is exercised, the Contractor 

shall charge the defaulting Purchaser with all excess costs incurred by the Contractor. The Contractor shall deduct these excess costs 

from the original purchase price and refund the balance of the p;purchase price, if any, to the defaulting Purchaser. Should the excess 

costs to the Contract exceed the purchase price, the defaulting Purchaser hereby agrees to pay these excess costs to the Contractor. 

(HA6800) 

H-4 52.242-4506 

osc 

(End of clause) 

PROGRESS PAYMENT LIMITATION MAR/1988 

Prior to first article approval, only costs incurred for the first article are allowable for progress payments; however, such payments 

shall not exceed TEN percent (10%) of the initial award value of the contract. 

(End of Clause) 

(HS6002) 

H-5 246. 671 LOCAL MATERIAL INSPECTION AND RECEIVING REPORTS (DD FORM 250) JAN/1995 

Material Inspection and Receiving Report (DD Form 250), required to be prepared and furnished to the Government under the clause of this 

contract entitled 'Material Inspection and Receiving Report', will be distributed by the Contractor in accordance with DOD FAR 

Supplement Appendix F, Part 4. 

Send copies to: 

1. Purchasing Office 

HQ, AFSC 

1 ROCK ISLAND ARSENAL 

ATTN: AMSFS-CCA-M/JULIE COUGHLIN 

ROCK ISLAND, IL 61299-6500 

2. Production Management 

Purchasing Office 

HQ, JMC 

1 ROCK ISLAND ARSENAL 

ATTN: SFSJM-CDC/CLIFF DAY 

ROCK ISLAND, IL 61299-6500 

3. Send additional copies to NSWC, CRANE IN in accordance with Table 1 and Table 2. 

(HA6025) 

H-6 242-1107(B) 

LOCAL 

(End of clause) 

INSTRUCTIONS FOR PREPARATION AND SUBMISSION OF PRODUCTION PROGRESS 

REPORTS - AMMO (NAVY SPECIAL) 

JUN/1996 

a. Production Progress Report (DD Form 375) and Production Progress Report Continuation (DD Form 375c) shall be prepared in 
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accordance with instructions thereon. These forms shall be submitted as required for each separate contract item (identified by noun 

description not by line item number). 

b. The form(s) shall be submitted on a monthly basis within two workdays after each reporting period, beginning with the end of the 

first full month following contract date. In addition, the contractor shall promptly submit a DD Form 375 reporting any delay in the 

scheduled delivery or completion as soon as known or anticipated. The forms shall be distributed as follows: 

(HS6027) 

H-7 

*** 

1. Purchasing Office: 

HQ, AFSC 

1 ROCK ISLAND ARSENAL 

ATTN: AMSFS-CCA-M/JULIE COUGHLIN 

ROCK ISLAND, IL 61299-6500 

2. Administration Office: 

See Award Document 

3. Production Manager: 

HQ, JMC 

1 ROCK ISLAND ARSENAL 

ATTN: SFSJM-CDC/CLIFF DAY 

ROCK ISLAND, IL 61299-6500 

4. Additional Distribution (As Indicated): 

( ) a. Navy Ships Parts Control Center 

ATTN: Code 852 

P.O. Box 2020 
Mechanicsburg, PA 17055-0788 

(X) b. Commanding Officer 

Naval Weapons Support Center 

ATTN: Code PM4 

Crane, IN 47500-5000 

( ) c. Commanding Officer 

Naval Air Systems Command 

ATTN: AIR-11411 
Washington, DC 20361-1140 

( ) d. Commander 

Naval Special Warfare Command 

ATTN: N9, NAB Coronado 

San Diego, CA 92155-5037 

( ) e. Commander 

Naval Warfare Assessment Center 

ATTN: Code 2063 

Point Mugu, CA 93042-5000 

(End of clause) 

252.247-7023 

DFARS 

TRANSPORTATION OF SUPPLIES BY SEA MAY/2002 

(fl (4) ocean transportation was used and some or all of the shipments were made on non-U.S.-flag vessels without the written 

consent of the Contracting Officer. The Contractor shall describe these shipments in the following format: 

ITEM CONTRACT 
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TOTAL 

(HA7502) 

H8 

(HA7503) 

H-9 

DESCRIPTION 

252.247-7024 

DFARS 

52.247-4545 

osc 

LINE ITEMS QUANTITY 

(End of Clause) 

NOTIFICATION OF TRANSPORTATION OF SUPPLIES BY SEA 

(End of clause) 

PLACE OF CONTRACT SHIPPING POINT, RAIL INFORMATION 

Page 35 of 43 

NOV/1995 

MAY/1993 

The bidder/offerer is to fill in the 'Shipped From' address, if different from 'Place of Performance' indicated elsewhere in this 

section. 

Shipped From: 

For contracts involving F.O.B. Origin shipments furnish the following rail information: 

Does Shipping Point have a private railroad siding//// YES NO 

If YES, give name of rail carrier serving it: 

If NO, give name and address of nearest rail freight station and carrier serving it: 

Rail Freight Station Name and Address: 

Serving Carrier: 

(End of Clause) 

(HS7600) 
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SECTION I - CONTRACT CLAUSES 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

I-1 

I-2 

I-3 

I-4 

I-5 

I-6 

I-7 

I-8 

I-9 

I-10 

I-11 

I-12 

I-13 

I-14 

I-15 

I-16 

I-17 

I-18 

I-19 

I-20 

I-21 

I-22 

I-23 

I-24 

I-25 

I-26 

I-27 

I-28 

I-29 

I-30 

I-31 

I-32 

I-33 

I-34 

I-35 

I-36 

I-37 

I-38 

I-39 

I-40 

I-41 

I-42 

I-43 

I-44 

I-45 

I-46 

I-47 

I-48 

I-49 

I-50 

I-51 

I-52 

Regulatory Cite Title 

52.202-1 DEFINITIONS 

52.203-3 GRATUITIES 

52.203-5 COVENANT AGAINST CONTINGENT FEES 

52.203-6 

52.203-7 

52.203-8 

52.203-10 

52.203-12 

52.204-4 

52.204-7 

52.209-6 

52.211-5 

52.211-15 

52.215-2 

52.215-8 

52.215-14 

52.219-6 

52.219-8 

52.222-19 

52.222-20 

52.222-26 

52.222-35 

52.222-36 

52.222-37 

52.223-6 

52.229-3 

52.232-1 

52.232-8 

52.232-11 

52.232-16 
52.232-17 

52.232-23 

52.232-25 

52.232-33 

52.233-1 

52.233-3 

52.242-2 

52.242-12 

52.242-13 

52.243-1 

52.243-7 

52.244-5 

52.246-1 

52.246-23 

52.247-63 

52.248-1 

52.249-2 

52.249-8 

52.253-1 
252.203-7001 

252.203-7002 

DFARS 

252.204-7000 

RESTRICTIONS ON SUBCONTRACTOR SALES TO THE GOVERNMENT 

ANTI-KICKBACK PROCEDURES 

CANCELLATION, RESCISSION, AND RECOVERY OF FUNDS FOR ILLEGAL OR 

IMPROPER ACTIVITY 

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER ACTIVITY 

LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL TRANSACTIONS 

PRINTED OR COPIED DOUBLE-SIDED ON RECYCLED PAPER 

CENTRAL CONTRACTOR REGISTRATION 

PROTECTING THE GOVERNMENT'S INTEREST WHEN SUBCONTRACTING WITH 

CONTRACTORS DEBARRED, SUSPENDED, OR PROPOSED FOR DEBARMENT 

MATERIAL REQUIREMENTS 

DEFENSE PRIORITY AND ALLOCATION REQUIREMENTS 

AUDIT AND RECORDS - NEGOTIATION 

ORDER OF PRECEDENCE-UNIFORM CONTRACT FORMAT 

INTEGRITY OF UNIT PRICES 

NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE 

UTILIZATION OF SMALL BUSINESS CONCERNS 

CHILD LABOR-COOPERATION WITH AUTHORITIES AND REMEDIES 

WALSH-HEALEY PUBLIC CONTRACTS ACT 

EQUAL OPPORTUNITY 

EQUAL OPPORTUNITY FOR SPECIAL DISABLED VETERANS, VETERANS OF THE 

VIETNAM ERA, AND OTHER ELIGIBLE VETERANS 

AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES 

EMPLOYMENT REPORTS ON SPECIAL DISABLED VETERANS, VETERANS OF THE 

VIETNAM ERA, AND OTHER ELIGIBLE VETERANS 

DRUG-FREE WORKPLACE 

FEDERAL, STATE, AND LOCAL TAXES 

PAYMENTS 

DISCOUNTS FOR PROMPT PAYMENT 

EXTRAS 

PROGRESS PAYMENTS (APR 2003) - ALTERNATE I 

INTEREST 

ASSIGNMENT OF CLAIMS (JAN 1986) - ALTERNATE I 

PROMPT PAYMENT 

PAYMENT BY ELECTRONIC FUNDS TRANSFER - CENTRAL CONTRACTOR 

REGISTRATION 

DISPUTES 

PROTEST AFTER AWARD 

PRODUCTION PROGRESS REPORTS 

REPORT OF SHIPMENT (REPSHIP) 

BANKRUPTCY 

CHANGES - FIXED PRICE 

NOTIFICATION OF CHANGES 

COMPETITION IN SUBCONTRACTING 

CONTRACTOR INSPECTION REQUIREMENTS 

LIMITATION OF LIABILITY 

PREFERENCE FOR U.S. - FLAG AIR CARRIERS 

VALUE ENGINEERING 

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-PRICE) 

DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) 

COMPUTER GENERATED FORMS 
PROHIBITION ON PERSONS CONVICTED OF FRAUD OR OTHER DEFENSE-CONTRACT

RELATED FELONIES 

DISPLAY OF DOD HOTLINE POSTER 

DISCLOSURE OF INFORMATION 

Page 36 of 43 

Date 

DEC/2001 

APR/1984 

APR/1984 

JUL/1995 

JUL/1995 

JAN/1997 

JAN/1997 

JUN/2003 

AUG/2000 

OCT/2003 

JUL/1995 

AUG/2000 

SEP/1990 

JUN/1999 

OCT/1997 

OCT/1997 

JUN/2003 

MAY/2004 

JAN/2004 

DEC/1996 

APR/2002 

DEC/2001 

JUN/1998 

DEC/2001 

MAY/2001 

APR/2003 

APR/1984 

FEB/2002 

APR/1984 

MAR/2000 

JUN/1996 

APR/1984 

OCT/2003 

OCT/2003 

JUL/2002 

AUG/1996 

APR/1991 

JUN/2003 

JUL/1995 

AUG/1987 

APR/1984 

DEC/1996 

APR/1984 

FEB/1997 

JUN/2003 

FEB/2000 

MAY/2004 

APR/1984 

JAN/1991 

MAR/1999 

DEC/1991 

DEC/1991 
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I-53 

I-54 

I-55 

I-56 

I-57 

I-58 

I-59 

I-60 

I-61 

I-62 

I-63 

I-64 

I-65 

I-66 

I-67 

I-68 

I-69 

I-70 

Regulatory Cite 

DFARS 

252.204-7003 

DFARS 

252.204-7004 

DFARS 

252.205-7000 

DFARS 

252.209-7000 

DFARS 

252.219-7011 

DFARS 

252.223-7002 

DFARS 

252.223-7003 

DFARS 

252.223-7004 

DFARS 

252.225-7012 

DFARS 

252.226-7001 

252.231-7000 

DFARS 

252.232-7003 

DFARS 

252.232-7004 

DFARS 

252.242-7000 

DFARS 

252.242-7004 

DFARS 

252.243-7001 

DFARS 

252.245-7001 

DFARS 

252.246-7000 

DFARS 

Title 

CONTROL OF GOVERNMENT PERSONNEL WORK PRODUCT 

REQUIRED CENTRAL CONTRACTOR REGISTRATION 

PROVISION OF INFORMATION TO COOPERATIVE AGREEMENT HOLDERS 

ACQUISITION FROM SUBCONTRACTORS SUBJECT TO ON-SITE INSPECTION UNDER 

THE INTERMEDIATE-RANGE NUCLEAR FORCES (INF) TREATY 

NOTIFICATION TO DELAY PERFORMANCE 

SAFETY PRECAUTIONS FOR AMMUNITION AND EXPLOSIVES 

CHANGE IN PLACE OF PERFORMANCE-AMMUNITION AND EXPLOSIVES 

DRUG-FREE WORK FORCE 

PREFERENCE FOR CERTAIN DOMESTIC COMMODITIES 

UTILIZATION OF INDIAN ORGANIZATIONS, INDIAN-OWNED ECONOMIC 

ENTERPRISES, AND NATIVE HAWAIIAN SMALL BUSINESS CONCERNS 

SUPPLEMENTAL COST PRINCIPLES 

ELECTRONIC SUBMISSION OF PAYMENT REQUESTS 

DOD PROGRESS PAYMENT RATES 

POSTAWARD CONFERENCE 

MATERIAL MANAGEMENT AND ACCOUNTING SYSTEM 

PRICING OF CONTRACT MODIFICATIONS 

REPORTS OF GOVERNMENT PROPERTY 

MATERIAL INSPECTION AND RECEIVING REPORT 

Page 37 of 43 

Date 

APR/1992 

NOV/2003 

DEC/1991 

NOV/1995 

JUN/1998 

MAY/1994 

DEC/1991 

SEP/1988 

MAY/2004 

OCT/2003 

DEC/1991 

JAN/2004 

OCT/2001 

DEC/1991 

DEC/2000 

DEC/1991 

MAY/1994 

MAR/2003 

I-71 52.209-4 FIRST ARTICLE APPROVAL-GOVERNMENT TESTING SEP/1989 

(a) The Contractor shall deliver *_unit(s) of Lot/Item* within** calendar days from the date of this contract to the Government at 

NSWC CRANE, IN for first article tests. The shipping documentation shall contain this contract number and the Lot/Item identification. 

The characteristics that the first article must meet and the testing requirements are specified elsewhere in this contract. 

(bl Within 60 calendar days after the Government receives the first article, the Contracting Officer shall notify the Contractor, in 

writing, of the conditional approval, approval, or disapproval of the first article. The notice of conditional approval or approval 

shall not relieve the Contractor from complying with all requirements of the specifications and all other terms and conditions of this 

contract. A notice of conditional approval shall state any further action required of the Contractor. A notice of disapproval shall cite 

reasons for the disapproval. 

*** 

* (See instructions regarding submission of First Article clause) 

** (See Schedule B) 

(End of clause) 

(IFS003) 

I-72 52.217-6 EVALUATED OPTION FOR INCREASED QUANTITY MAR/1989 
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a. This solicitation includes an evaluated option (See Section M). 

b. The Government reserves the right to increase the quantity of item(s) 0001 AND 0003 by a quantity of up to and including but not 
exceeding 150 percent as an evaluated option at the price(s} quoted below. 

c. If the Contractor does not quote a price hereunder, the lowest price offered/bid in the Schedule for item(s} 0001 AND 0003 shall 
be the price used for evaluation/award of any option quantities. All evaluation factors identified in the solicitation, except F.O.B. 
origin transportation costs, will be applied to the option quantity for evaluation purposes. 

d. The Contracting Officer may exercise the evaluated option at any time preceding ACCEPTANCE OF 80% OF THE BASIC CONTRACT QUANTITY 
by giving written notice to the Contractor. 

e. Delivery of the items added by exercise of this option shall continue immediately after, and at the same rate as delivery of 
like items called for under the contract, unless the parties agree otherwise. 

f. Subject to the limitations contained in this clause, the Government may exercise this option on one or more occasions. 

g. Offered Unit Prices for the Option Quantities are: 

Evaluated Option 
(F.O.B. Origin) 

Unit Price 

$42.00~~~~- CLIN 0001 

$42.00~~~~- CLIN 0003 

Varying prices may be offered for the option quantities actually ordered and the dates when ordered. In as much as the unit price for 
the basic quantity may contain starting, load, testing, tooling, transportation or other costs not applicable to option quantities, 
offerors are requested to take these factors into consideration while setting forth the unit price(s) for the option quantities. The 
option price is expected (but not required) to be lower than the unit price for the initial quantity. 

(End of Clause) 

(IF6080} 

I-73 52.243-7 NOTIFICATION OF CHANGES APR/1984 
(a} Definitions."Contracting Officer," as used in this clause, does not include any representative of the Contracting Officer. 

"Specifically Authorized Representative (SAR}," as used in this clause, means any person the Contracting Officer has so designated by 
written notice (a copy of which shall be provided to the Contractor} which shall refer to this paragraph and shall be issued to the 
designated representative before the SAR exercises such authority. 

(b) Notice. The primary purpose of this clause is to obtain prompt reporting of Government conduct that the Contractor considers to 
constitute a change to this contract. Except for changes identified as such in writing and signed by the Contracting Officer, the 
Contractor shall notify the Administrative Contracting Officer in writing promptly, within~~~ (to be negotiated) calendar days from 
the date that the Contractor identifies any Government conduct (including actions, inactions, and written or oral communications) that 
the Contractor regards as a change to the contract terms and conditions. On the basis of the most accurate information available to the 
Contractor, the notice shall state-

(1) The date, nature, and circumstances of the conduct regarded as a change; 
(2) The name, function, and activity of each Government individual and Contractor official or employee involved in or 

knowledgeable about such conduct; 
(3) The identification of any documents and the substance of any oral communication involved in such conduct; 
(4) In the instance of alleged acceleration of scheduled performance or delivery, the basis upon which it arose; 
(5) The particular elements of contract performance for which the Contractor may seek an equitable adjustment under this 

clause, including-
(i) What contract line items have been or may be affected by the alleged change; 
(ii) What labor or materials or both have been or may be added, deleted, or wasted by the alleged change; 
(iii) To the extent practicable, what delay and· disruption in the manner and sequence of performance and effect on continued 

performance have been or may be caused by the alleged change; 
(iv} What adjustments to contract price, delivery schedule, and other provisions affected by the alleged change are 

estimated; and 
(6) The Contractor's estimate of the time by which the Government must respond to the Contractor's notice to minimize cost, 

delay or disruption of performance. 
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(cl Continued performance. Following submission of the notice required by paragraph (bl of this clause, the Contractor shall 
diligently continue performance of this contract to the maximum extent possible in accordance with its terms and conditions as construed 
by the Contractor, unless the notice reports a direction of the Contracting Officer or a communication from a SAR of the Contracting 
Officer, in either of which events the Contractor shall continue performance; provided, however, that if the Contractor regards the 
direction or communication as a change as described in paragraph (bl of this clause, notice shall be given in the manner provided. All 
directions, communications, interpretations, orders and similar actions of the SAR shall be reduced to writing promptly and copies 
furnished to the Contractor and to the Contracting Officer. The Contracting Officer shall promptly countermand any action which exceeds 
the authority of the SAR. 

(d) Government response. The Contracting Officer shall promptly, within 15 calendar days after receipt of notice, respond to the 
notice in writing. In responding, the Contracting Officer shall either-

(1) Confirm that the conduct of which the Contractor gave notice constitutes a change and when necessary direct the mode of 
further performance; 

(2) Countermand any communication regarded as a change; 
(3) Deny that the conduct of which the Contractor gave notice constitutes a change and when necessary direct the mode of 

further performance; or 
(4) In the event the Contractor's notice information is inadequate to make a decision under paragraphs (d) (1), (2), or (3) of 

this clause, advise the Contractor what additional information is required, and establish the date by which it should be furnished and 
the date thereafter by which the Government will respond. 

(e) Equitable adjustments. 
(1) If the Contracting Officer confirms that Government conduct effected a change as alleged by the Contractor, and the conduct 

causes an increase or decrease in the Contractor's cost of, or the time required for, performance of any part of the work under this 
contract, whether changed or not changed by such conduct, an equitable adjustment shall be made-

(i) In the contract price or delivery schedule or both; and 
(ii) In such other provisions of the contract as may be affected. 

(2) The contract shall be modified in writing accordingly. In the case of drawings, designs or specifications which are 
defective and for which the Government is responsible, the equitable adjustment shall include the cost and time extension for delay 
reasonably incurred by the Contractor in attempting to comply with the defective drawings, designs or specifications before the 
Contractor identified, or reasonably should have identified, such defect. When the cost of property made obsolete or excess as a result 
of a change confirmed by the Contracting Officer under this clause is included in the equitable adjustment, the Contracting Officer 
shall have the right to prescribe the manner of disposition of the property. The equitable adjustment shall not include increased costs 
or time extensions for delay resulting from the Contractor's failure to provide notice or to continue performance as provided, 
respectively, in paragraphs (b) and (cl of this clause. 

Note: The phrases "contract price" and "cost" wherever they appear in the clause, may be appropriately modified to apply to cost
reimbursement or incentive contracts, or to combinations thereof. 

(End of clause) 

(IF6250) 

I-74 52.246-17 WARRANTY OF SUPPLIES OF A NONCOMPLEX NATURE JUN/2003 

(bl Contractor's obligations. 
(1) Notwithstanding inspection and acceptance by the Government of supplies furnished under this contract, or any condition of 

this contract concerning the conclusiveness thereof, the Contractor warrants that for 1095 DAYS AFTER ACCEPTANCE. 

(cl Remedies available to the Government. 
(1) The Contracting Officer shall give written notice to the Contractor of any breach of warranties in paragraph (bl (1) of this 

clause within 45 days after discovery of the defect. 

(End of clause) 

(IF6070) 

I-75 252.223-7007 SAFEGUARDING SENSITIVE CONVENTIONAL ARMS, AMMUNITION, AND EXPLOSIVES SEP/1999 
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DFARS 

(a) Definition. Arms, ammunition, and explosives (AA&E), as used in this clause, means those items within the scope (chapter 1, 
paragraph B) of DoD 5100.76-M, Physical Security of Sensitive Conventional Arms, Ammunition, and Explosives. 

(b) The requirements of DoD 5100.76-M apply to the following items of AA&E being developed, produced, manufactured, or purchased 
for the Government, or provided to the Contractor as Government-furnished property under this contract: 

NOMENCLATURE 

MK124-0 SIGNAL 

NATIONAL STOCK NUMBER 

1370-01-144-3561 AND 
1370-01-030-8330 

SENSITIVITY/CATEGORY 

IV 

(c) The Contractor shall comply with the requirements of DoD 5100.76-M, as specified in the statement of work. The edition of 
DoD 5100.76-M in effect on the date of issuance of the solicitation for this contract shall apply. 

(d) The Contractor shall allow representatives of the Defense Security Service (DSS), and representatives of other appropriate 
offices of the Government, access at all reasonable times into its facilities and those of its subcontractors, for the purpose of 
performing surveys, inspections, and investigations necessary to review compliance with the physical security standards applicable to 
this contract. 

(e) The Contractor shall notify the cognizant DSS field office of any subcontract involving AA&E within 10 days after award of 
the subcontract. 

(f) The Contractor shall ensure that the requirements of this clause are included in all subcontracts, at every tier 

(1) For the development, production, manufacture, or purchase of AA&E; or 
(2) When AA&E will be provided to the subcontractor as Government-furnished property. 

(g) Nothing in this clause shall relieve the Contractor of its responsibility for complying with applicable Federal, state, and 
local laws, ordinances, codes, and regulations (including requirements for obtaining licenses and permits) in connection with the 
performance of this contract. 

(End of clause) 

(IA6200) 

I-76 52.209-3 FIRST ARTICLE APPROVAL -CONTRACTOR TESTING (SEP 89) - ALTERNATE I JAN/1997 

(End of clause) 

(IF7019) 

I-77 52.252-6 AUTHORIZED DEVIATIONS IN CLAUSES APR/1984 
(a) The use in this solicitation or contract of any Federal Acquisition Regulation {48 CFR Chapter 1) clause with an authorized 

deviation is indicated by the addition of ''(DEVIATION)'' after the date of the clause. 

(b) The use in this solicitation or contract of any DOD FAR SUPPLEMENT (48 CFR Chapter 2) clause with an authorized deviation is 
indicated by the addition of ''(DEVIATION)'' after the name of the regulation. 

(IF7016) 

I-78 252.211-7005 
DFARS 

(End of clause) 

SUBSTITUTIONS FOR MILITARY OR FEDERAL SPECIFICATIONS AND STANDARDS FEB/2003 

(a) Definition. SPI process, as used in this clause, means a management or manufacturing process that has been accepted 
previously by the Department of Defense under the Single Process Initiative (SPI) for use in lieu of a specific military or Federal 
specification or standard at specific facilities. Under SPI, these processes are reviewed and accepted by a Management Council, which 
includes representatives of the Contractor, the Defense Contract Management Agency, the Defense Contract Audit Agency, and the military 
departments. 
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(bl Offerors are encouraged to propose SPI processes in lieu of military or Federal specifications and standards cited in the 

solicitation. A listing of SPI processes accepted at specific facilities is available via the Internet in Excel format at 

http://www.dcma.mil/onebook/7.0/7.2./7.2.6/reports/modified.xls. 

(cl An offeror proposing to use an SPI process in lieu of military or Federal specifications or standards cited in the 

solicitation shall 

(ll Identify the specific military or Federal specification or standard for which the SPI process has been accepted; 

(2) Identify each facility at which the offeror proposes to use the specific SPI process in lieu of military or Federal 

specifications or standards cited in the solicitation; 
(3) Identify the contract line items, subline items, components, or elements affected by the SPI process; and 

(4) If the proposed SPI process has been accepted at the facility at which it is proposed for use, but is not yet listed 

at the Internet site specified in paragraph {bl of this clause, submit documentation of Department of Defense acceptance of the SPI 

process. 

(dl Absent a determination that an SPI process is not acceptable for this procurement, the Contractor shall use the following SPI 

processes in lieu of military or Federal specifications or standards: 

(Offeror insert information for each SPI process) 

SPI Process: 

Facility: 

Military or Federal Specification or Standard: 

Affected Contract Line Item Number, Subline Item Number, Component, or Element: 

{el If a prospective offeror wishes to obtain, prior to the time specified for receipt of offers, verification that an SPI 

process is an acceptable replacement for military or Federal specifications or standards required by the solicitation, the prospective 

offeror 
(1) May submit the information required by paragraph (d) of this clause to the Contracting Officer prior to submission of 

an offer; but 
(2) Must submit the information to the Contracting Officer at least 10 working days prior to the date specified for 

receipt of offers. 

(IA7015) 

I-79 

*** 

252.243-7002 

DFARS 

{End of clause) 

REQUESTS FOR EQUITABLE ADJUSTMENT MAR/1998 

(bl In accordance with 10 u.s.c. 2410{a), any request for equitable adjustment to contract terms that exceeds the simplified 

acquisition threshold shall bear, at the time of submission, the following certificate executed by an individual authorized to certify 

the request on behalf of the Contractor: 

I certify that the request is made in good faith, and that the supporting data are 

accurate and complete to the best of my knowledge and belief. 

(Official's Name) 
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*** 

(IA7035) 

I-80 52.201-4500 
osc 

(Title) 

(End of clause) 

AUTHORITY OF GOVERNMENT REPRESENTATIVE 

AUTHORITY OF GOVERNMENT REPRESENTATIVE 
52.201-4500 osc 

MOD/AMO 

Page 42 of 43 

FEB/1993 

(FEB 1993) 

The Contractor is advised that contract changes, such as engineering changes, will be authorized only by the 
Contracting Officer or his representative in accordance with the terms of the contract. No other Government 
representative, whether in the act of technical supervision or administration, is authorized to make any commitment 
to the Contractor or to instruct the Contractor to perform or terminate any work, or to incur any obligation. 
Project Engineers, Technical Supervisors and other groups are not authorized to make or otherwise direct changes 
which in any way affect the contractual relationship of the Government and the Contractor. 

(End of clause) 

(IS7025) 



MK124 

LAT RESULTS 

lnterflx #1 
01 ·001 
01-002 
01·003 
01-004 
01·005 
01·006 
01-007 

01·007A 
01-008 
01·009
01·010
01-011

lnterfix #2 
02-001
02-002
02-003

lnterflx#3 
03A-001 
03-002
03-003

03-003A

lnterfix#4 
04A-001 
04-002
04-003

Notes: 

lnterfix ff 1 = 3M 433L 
sea!ng disk min. adhesion 
20 oz./ in. width. 

lnterfix ff 2, ff3 = 3M 363l 
sealing disk, 

lnterflx # 4 = 3M 433 
sealng disk min. adhesion 
40 oz /in. width. 

Test 
Date 

Nov-06 

Jan-07 
Feb-07 
Mar-07 
Apr-07 
Jun-07 
Jun-07 
Jul-07 

Aug-07 
Nov-07 

Feb-08 
Feb-08 
Feb-08 

Apr-09 
Sep-09 
Oct-09 

Mar-10 

Aug-11 
Aug-11 
Aug-11 

Test 
Result 

Fall 
Fall 
Pass 
Fall 
Pass 
Fail 
Fail 
Pass 
Fall 
Pass 
Fail 
Fall 

Fall 
Fail 
Fail 

Pass 
Fall 
Fail 
Fail 

Fall 
Fail 
Fail 

Smoke Displa� Smoke Displa� 
Failures Average 

Unknown Unknown 
12/20 • Cold 26.17 

0 
19/50 -Ambient 

0 
15/20-Co!d 27.83 

0 
N/A N/A 

4/20- Cold 23.46 
2/20- Cold 

0 
0 
0 

1/20 -Cold 
2/20-Cold 

7/20-Cold 22.47 
19/20- Cold 29 
10 20- Cold 25.88 

Igniter Accept on Comments 
Separation Deviation 
Unknown 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

3-Flare
2-Flare 

0 

0 
2-Flare

1-Flare 

0 
0 
0 

No 
Yes 
N/A 
Yes 
N/A 
Yes 
   2 no fire smoke function. 

Yes 

No 4 tong ignition times+ 3 leakers 
No 9 leakers 

Yes Accept code B failed T&H 
Yes Accept code B failed T&H 
Yes Accept code B. 13 fast flare burn times. 

Yes ! leaker In LAT -100% screen.
Critical defect- smoke candle ejected. 

No 

Yes 
No 
No 
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FROMMartin  1:1,ctroniti,  Inc . 

Martin Ele~tro~..  , Inc. 

Headq1J.a.rters . 
U.S . .Army Operations Support Command 
Attn: AMSOS-CCC-L / M. Adams 
Rook Island, Il. 61299-6000 

VIA FAX@ 3097825328 (two pages) 

Subject: Lot Acceptance Testing 

+1S~U584ZUM 

Reference: . Contract DAAAO~-OO-C-0059, MK.124 Signal 

Dear Ms. Adams, 

I 

Martin Electronics Inc. is very coficerned with the recent results of lot a.cceptlU')ce testing 
_under the refereri~e contract. The reported failures of the first three MEI production lots 
has put ·the contract in serious delinquency andl places the continued pe~ormanoe of the · 
contract at· significant risk. 'Currently, MEI has manufactured approximat.e,\y 30% of the 
units required by contract with only about 4% accepied for deiiYery. Tht-0ugh failure . 
analysis conducted to date, is of 1he belief that all units manufactured have been 
done so \n stric~ adherence with the Technical Data Package, and that elements of .the lot 
acceptance test (LAT) failures may have beeri test-induced as opposed. to product-related. 
In order toꞏha.ve reasonable opportunity to successfully' continue with perfonnance of the 
contract. MEI requests' the Government to participate in discussions and an exchange of · 
ideas, data, and inf ormatioa -regarding 1v!EI production processes and Government lot 
acceptanc~ testing. We ICquest that these discussions take place dwi.ng the next.two 
weeks so as to proceed into me new year with a plan for favorable contract pexformance. 

As a result of reports of unfavorable test results at NSWC Crane; MEI has performed . 
- cert!l,in segmmts of the LAT plan in an attempt to duplicate and analyze·the test failures. 

:This testing at :MEI, which was witnessed by th~ Governin.ent QAR, has indicated that the 
MK124 will pass the lot acc.e tance testing under certain test procedure b  ~l!al.1''~
under other procedures. Specifically, ME[ has identified two elements of Crane's test 
proceaures that could induce fajJure or distort perl'o.rmarice data. The I:ttSt of these two 
elements is Crane•s practice of extinguishing the burning flare in water before proceeding 
with testing of the smoke end. ThrC?ug~ our own testing, lYIEI b'as seen that this m.~ · 
inducC? at~ ofthermal shock when ~tlng ~t cold temperatlll'e, and cause the 
introductiQO, of moisture to the smoke end prior to testing. The result of this is that the 
·srnoke end·primer, he.at pad, and candle can be affected by the presence of moisture, 
causing ignition failur~s and long delay and display times: The second element is 

.  'il,16~ ~uckett Road, Perrt, Florlcta :iJ234B 
Te!~pho:'1~ 850534ꞏ2634  . V-r\X N~. c!50S84204,~ 

PLAINTIFF'S 
,;  EXHIBIT 

i ·A-+ 
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P R O C E E D I N G S 

(9:57 a.m.) 

JUDGE PAGE: The hearing will come to order. 

4  According the board's notice of hearing dated 11 

5  September 2014, this is the time and place set by the 

6  board I s notice for hearing of the appeals of Pyrotechnic 

7  Specialties Incorporated docketed at ASBCA 1 s numbers 

8  57890, 58835 and 59103 under contract numbers W52P1J-04-

9  B-0098 et al. The record will show that Judge Reba 

10 Page, a duly appointed member of the board is presiding. 

11 At this time I will ask for appearances. 

12 Where there is more than one attorney or representative, 

13 designate lead counsel or representative. By whom will 

14 appellant be represented? 

15 

16 

17 

18 

19 

20 

MR. KARLSON: David Karlson 

MR. HIRST: Robert Hirst. 

JUDGE PAGE: Mr. Karlson, will you be lead 

representative? 

MR. KARLSON: Yes. 

JUDGE PAGE: As you know the board does 

21 permit a corporation to represent itself. An individual 

22 appellant may represent his or interests before the 

23 board. A corporation may be represented by one of its 

24  officers, etc. This is Board Rule 15 (a) . Let me 

25 confirm Mr. Karlson and Mr. Hirst you are officers of 

(202) 234-4433 
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1 the corporation. 

2  MR. KARLSON: Yes. 

3  JUDGE PAGE: And Mr. Karlson, what is your 

4  title? 

5  MR. KARLSON: I'm the President. 

6  JUDGE PAGE: And Mr. Hirst, what is your 

7  title? 

8  MR. HIRST: Vice President and General 

9  Manager. 

10 JUDGE PAGE: Vice President and General 

11 Manager. All right, thank you very much. By whom will 

12 the government be represented? 

13 MR. NEILL: Your Honor, Robert Neal, U.S. 

14 Army Legal Services Agency and I'm lead counsel. 

15 MR. DAVIDSON: And Capt. Tyler Davidson, also 

16 with the U.S. Army Legal Services Agency, Your Honor. 

17 JUDGE PAGE: All right, counsel, thank you 

18 very much. The board acts as the authorized 

19 representative of the Secretary of the Department 

20  concerned in this case, it is the Department of the Army 

21 to hear and determine appeals by contractors from 

22 contracting officer decisions under the contract 

23  disputes clause or pursuant to the Contracts Dispute Act 

24 of 1978. 

25 Since this is an administrative proceeding 

(202) 234-4433 
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1 and we have no jury, the board does not expect any 

2  trivial or technical objections to the evidence offered 

3 or to any other matters at this hearing. We have before 

4  us a Rule 4 file. As I noted earlier, not all of my 

5  documents have yet arrived. I  had all that I  believe 

6  volume four and the government has kindly lent me a  copy 

7  of that. Is that correct? 

8 

9 

MR. KARLSON: That 1 s correct, your honor. 

JUDGE PAGE: All right 1 let me ask at this 

10 time whether either side has any objections to documents 

11 in the Rule 4 file. Excuse me just a moment. Let me--

12 may I help you gentlemen? Are you here for the appeal 

13 of Pyrotechnics 1 the hearing of Pyrotechnics? 

14 

15 

UNKNOWN: Yes, ma'am. 

JUDGE PAGE: All right, please be seated 

16 then. Let me return to my question I asked earlier. 

17 Are there any objections to the documents in the Rule 4 

18 file? 

19 

20 

21 

MR. KARLSON: No, Your Honor. 

JUDGE PAGE: Government? 

MR. NEILL: Yes, Your Honor, the government 

22  had previously submitted a number of objections to 

23 documents in the Rule 4 file. We submitted those 

24 objections in writing and I can reiterate those. 

25 

(202) 2344433 

JUDGE PAGE: If you would, please sir, since 
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1 my files are not with me at the moment. 

2 

3 

4  objections. 

5 

MR. NEILL: All right. 

JUDGE PAGE: Please reiterate those 

MR. NEILL: The government objects to the 

6 admissibility of the following documents contained in 

7  the Appellant's Supplement to the Rule 4 file for the 

8  reasons that I'll go through. The documents at Rule 4 

9  Tabs, 214 through 240 and also Tabs 244 through 281 as 

10 well as Tab 287 consist of documents that are 

11 inadmissible because they do not contain elements 

12 relevant to the claims or defenses that issue in the 

13 appeals. Federal Rule of Evidence 402 provides that 

14 irrelevant evidence is not admissible. 

15 The documents that I've mentioned do not 

16 pertain to the performance of the contract for the Mark 

17 124 Mod O  Smoke and Illumination Signal that is at issue 

18 in these appeals. Or two incidents, or the documents 

19 may pertain to incidents completely unrelated to the 

20  termination of the contract and to the government I s 

21 rejection of Lot 3-3A which are really the only two 

22 issues in the appeal. 

23 None of the documents relate to the 

24 appellant's contenticris and its claims and complaints 

25 that Lot 3-3A should not have been rejected or that the 

(202) 234-4433 
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that the 

2  Mark 124 Mod O specification was defective or that by 

3  waiving defects in prior Mark 124 production lots, the 

4  government relaxed the requirements of this 

5  specification. Moreover admission of these documents 

6  will likely confuse the issues and, and waste time in 

7  the administrative proceeding. 

8 I would also like to note that a number of 

9 the documents contain hearsay, for which, I guess if 

10 they're considered, we would have checked on, on that 

11 ground. But, in addition, the documents in Rule 4, Tab 

12 241, 242 and 243 although they do pertain to the 

13 contracted issue in the appeals, are similarly 

14 inadrnissilile because they do not contain evidence 

15 relevant to the claims or defenses at issue. 

16 None of the documents relate to appellant's 

17 contentions in its claims and pleadings that Lot 3-3A 

18 should not have been rejected. That the termination for 

19 default was not warranted, that the specification in the 

20 contract was defective or that by waiving defects in 

21 prior Mark 124 production lots, the government relaxed 

22 the requirements of the specification through a prior 

23 course of dealing. And similarly, admission of these 

24 irrelevant documents would likely only confuse the 

25 issues and, and unnecessarily waste time. So their 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www .nealrgross.com 



APPX150

1-10 

1 admissions should also be precluded by Rule of Evidence 

2  403  even if they are tangentially relevant. And lastly, 

3 I had two more categories. 

4 The documents at Tabs 267 and 287 in addition 

s to being inadmissible because they are irrelevant appear 

6  to include inadmissible evidence of other acts or other 

7  bad acts aimed simply at attacking the character of 

8  government witnesses, Dean Cower and Kevin Bowen. These 

9  documents are inadmissible pursuant to Federal Rule of 

10 Evidence 404(b). They do not pertain to the claims or 

11 defenses at issue in the appeals. Also the documents at 

12 Rule 4, Tabs 215, 216, 217, 218 and 223 are deposition 

13 transcripts that according to Board Rule 8  (b) and the, 

14 the former Board Rule 14 (d) should not be considered as 

15 part of the evidence in the hearing until the witnesses 

16 testimony is offered and received in evidence at the 

17 hearing. And so there's really been no foundation 

18 established for admissibility of any of those deposition 

19 transcripts. Those are all the objections to the 

20 documents, Your Honor. 

21 JUDGE PAGE: Thank you, sir. Mr. Karlson, 

22 I'll give you a chance to respond and then I'll rule. 

23 MR. KARLSON: We believe these matters are 

24 relevant to what happened. They want to very narrowly 

25 define why the contract was terminated. We think it's 

(202) 234-4433 
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1 a broader issue than that, Your Honor. 

2  JUDGE PAGE: All right, thank you, sir. Mr. 

3  Neill, as you also know, the bar for relevance is 

4  extremely low. Federal Rule of Evidence provides that 

5  evidence is relevant if (a) it has any tendency to make 

6 a fact more or less probable than it would be without 

7  the evidence and {b) the fact is of consequence in 

s determining the act ion. Again, a fairly low bar. Sir, 

9  I note your objections for the record. I will ask that 

10 you renew them at the appropriate time. 

11 I will tell you that it is my inclination 

12 and, in fact, I will now so rule that I will admit those 

13 documents subject to your objections. I will note them 

14 for the record and the board will accord the appropriate 

15 weight for those documents considering your objections 

16 in, at the time we make our ruling. There are other 

17 objections that you have noted including hearsay and use 

18 of deposition testimony. Again, I, 11 ask you to renew 

19 that at the appropriate time if those documents are 

20 considered. And by considered at this juncture, I mean 

21 if they are used during the hearing. So you may do so. 

22 You mentioned that there are certain documents that you 

23  believe have criticisn, if you will, of government 

24 employees that is not relevant. Do I correctly 

25  interpret your remarks and your object ions to 215 

(202} 234-4433 
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1 through 218 and 223? 

2  MR. NEILL: Yes, Your Honor, and also that's 

3  it Rule 404(b) evidence simply attacking the character 

4  of the witness, presumably for some purpose that we have 

5 yet to see but that's, that's the only purpose that I 

6  can define from the documents in the record. 

7  JUDGE PAGE: I will reserve a ruling if those 

8  documents are introduced at the time of the hearing. 

9  I'll ask that you renew your objection. Mr. Karlson, 

10 while other acts may or may not be relevant, and I 

11 cannot say at this time, we are not at the appropriate 

12 point in the proceeding. Where there is criticism of 

13 others, we treat that very carefully. 

14 

15 

MR. KARLSON: I understand, Your Honor. 

JUDGE PAGE: It ' s admitted if it's 

16 appropriate. If it's merely an ad hominem remark, we 

17 will not give it that consideration. You should 

18 understand that when you write your briefs after this, 

19 I will look at the evidence that you cite. It is very 

20 helpful if you have already provided it with a 

21 foundation here at the hearing. When you write your 

22  briefs, if there is evidence in the record that neither 

23 party relies upon, do not expect the board to hunt it 

24  out and find it for you to support your case. In short, 

25  if there is evidence in the record that you do not cover 

(202) 234-4433 
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1 during the hearing that is useful to you, you should 

2  cite it. 

3  further? 

4 

5 

Thank you, Mr. Neill. Is there anything 

MR. NEILL: No, Your Honor. 

JUDGE PAGE: All right, since the appellant 

6  is being represented by corporate officers which is 

7  perfectly appropriate, I relate to an earlier 

8 conversation that we had in a telephone conference call 

9  and I ask appellant to affirm for the record that 

10 questioning of witnesses will be done using the question 

11 and answer format that we previously discussed. Mr. 

12 Karlson, is that correct? 

13 

14 

15 

16 

MR. KARLSON: Yes, Your Honor. 

JUDGE PAGE: And Mr. Hirst? 

MR. HIRST: Yes., Your Honor. 

JUDGE PAGE: All right. When an objection is 

17 made, the moving party should state the grounds and the 

18 opposing party may be asked to reply to that objection 

19 before ruling is made. Proposed testimony and 

20 documentary evidence will often be accepted subject to 

21 the objections of record so that the other judges 

22  participating in the decision may consider the validity 

23  of the objection or as it is more usual, consider the 

24 objection in determining what weight, if any, should be 

25 given to the evidence. 

(202) 234-4433 
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Smoking, eating, and drinking other than 

2  water is not permitted in the hearing room. The 

3  parties' representatives may sit or stand while 

4  questioning the witnesses. It is optional whether you 

5  will stand when you are addressing the board. We will 

6  take periodic recesses during the hearing. However, if 

7  for any reason you need, you need a recess at a 

8 particular time during the proceeding, you may request 

9 it. Only one person should speak at a time. The court 

10 reporter is instructed to politely interrupt the 

11 proceedirgs any time if the transcript would otherwise 

12 be unclear. 

13 Typically the appellant bears the burden of 

14 proof. This is a different situation because the 

15 government terminated Pyrotechnics contract for default. 

16 The government bears the burden of proof in showing that 

17 that termination was appropriately done. Mr. Karlson, 

18 even though you will be going first today, understand 

19 that you have the right to rebut the government's 

20 assertions regarding the propriety of the termination. 

21 Have you any questions, Mr. Karlson? 

22 

23 

24 

25 

(202) 234-4433 
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1 have indicated a willingness and a desire to provide an 

2  opening statement, sir. You may do so now. 

3  MR. KARLSON: Your Honor, my testimony will 

4  be in the form of a timeline of events starting with the 

5  contract award. The questioning will involve matters we 

6  believe directly resulted in the termination of default 

7  of this contract. It wasn't one contract that was 

s terminated; it was two. We won't spend much time 

9  talking about the other which was with the same PCO I the 

10 same contract specialist 1 and the same QARs and which 

11 was converted to a termination for convenience here 

12 last year. 

13 This matter is the last of a series of legal 

14 problems PSI has had to deal with over the past decade. 

15 We believe strongly that they are related and connected. 

16 There have been numerous civil lawsuits, civil 

17 enforcement actions and criminal charges against the 

18 company and many individuals. We will not be wasting 

19 the Court's time by re-litigating them. We don't need 

20 to re-litigate them because we won them all. 

21 There was a serious accident involving a 

22 flash-bang grenade in a car with three FBI agents, one, 

23 one month after the award of this contract in 2004. PSI 

24 had no involvement or responsibility for this accident 

25 other than to have been the manufacturer of the device 
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NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE  ISLAND AVE.,  NW. 
WASHINGTON, D.C.  200053701  www.nealrgross.com 



APPX156

1-16 

1 the U.S. Navy designed under a U.S Navy contract. It 

2  was from Lot 10 which cop, passed its Lot acceptance 

3  test and was shipped to all fifty-five, fifty-six FBI 

4  field offices as directed by the Navy. As such under 

5  the law, a contractor is indemnified from civil 

6 lawsuits. The only exceptions are for fraud and 

7  negligence. 

s We will show a concerted effort to prove 

9  fraud was undertaken directly involving the DCMA QARs. 

10 These were the individuals assigned to perform oversight 

11  of contract performance at the plant. They had an 

12 affirmative obligation under the delegation from the PCO 

13 to do so on a fair and impartial and cooperative manner. 

14 The evidence will show that this did not occur during 

15 the period of performance of these terminated contracts. 

16 The Court will hear unambiguous testimony 

1 7 from a government employee sent to the plant to work on 

18 technical problems with another product with a 

19 determined effort by the QARs to put PSI out of 

20 business. The evidence will also show that the well was 

21 poisoned with Rock Island, the buying command for these 

22 disputed contracts by these individuals and events 

23 causing the termination for defaults. 

24 Unfortunately, winning in Court isn't always 

25  enough to resolve a problem. When a black cloud is put 
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1 over a company, it isn 1 t automatically dispelled by a 

2  dismissal. No one in the government stood up and said 

3  we were wrong or we made a mistake. They're not very 

4  good at that. They weren 1 t anxious to admit false grand 

5  jury testimony, fabricated criminal charges and 

6  concealing exculpatory evidence to which defendants are 

7  entitled under the law. So it is not surprising that 

8  Rock Island, unaware of these facts would terminate its 

9 contracts with such a contractor. 

10 These detrimental and highly pejorative 

11 events were coupled with a contract which took six years 

12 of research and development to correct technical data 

13 package shortcomings which I believe the government will 

14 acknowledge. And then with the added pressures of 

15 expiring government funds prove to be a fatal 

16 combination for PSI in this contract. 

17 JUDGE PAGE: Thank you, Mr. Karlson. You may 

18 now call your first witness. 

19 MR. KARLSON: That' 11 be myself, Your Honor, 

20 and Mr. Hirst will do the questioning. 

21 JUDGE PAGE: All right. Mr. Hirst, you may 

22 call your first witness. 

23 

24 

MR. HIRST: Mr. Karlson. 

JUDGE PAGE: As you can see, we have made 

25 arrangements for the witness to use this stand. I 
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1 believe the documents are all ready for examinations. 

2 Is that correct, Mr. Neill? 

3 

4 

MR. NEILL: I believe so, Your Honor. Mr. - -

JUDGE PAGE: Mr. Karlson. Excuse me, sir; I 

5  have to swear in the witness. 

6  Mr. Karlson, if you would, sir, please raise 

7  your right hand. 

8  WHEREUPON, 

9  DAVID KARLSON 

10 was called as a witness, and having been 

11 first duly sworn, assumed the witness stand, was 

12 examined and testified as follows: 

13 JUDGE PAGE: Thank you, sir. Mr. Hirst, you 

14 may question Mr. Karlson. 

15 

16 

17 

18 Q 

MR. HIRST: Thank you. 

DIRECT EXAMINATION 

BY MR. HIRST: 

Mr. Karlson, please describe your 

19 professional background. 

20 A I've been at PSI in senior management for the 

21 past 23  years and previous to the thirteen previous 

22 years in manufacturing supervision and management at 

23 other companies. 

24 MR. NEILL: Your honor, I'm sorry to 

25 interrupt but it appears that the witness is testifying 
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1 from a piece of paper in his hand. 

2 marked as an exhibit. 

1-19 

It hasn't been 

3  JUDGE PAGE: Mr. Karlson, that can be a 

4  difficulty. Generally when questioning is done, it's 

5  useful for the purpose or of testing the witness's 

6  memory. Do you need that piece of paper? And did you- -

7  MR. KARLSON: I have notes on it that I'd 

8  like to have available. 

9  JUDGE PAGE: We are, we do allow--

10 MR. KARLSON: I don't like -- I'll give it to 

11 Mr. Neill, if he--

12 JUDGE PAGE: We do allow the use of documents 

13 to refresh your memory. However, do you have an extra 

14 copy of this that you would be wi 11 ing to share with Mr. 

15 Neill? 

16 

17 

MR. KARLSON: Yes, I do. I think I do, yes. 

JUDGE PAGE: Mr. Neill, would that be a 

18 suitable solution? 

19 

20 

MR. NEILL: Yes, Your Honor. That's fine. 

JUDGE PAGE: Thank you. Mr. Hirst, if you' 11 

21 provide that document to Mr. Neill and Capt. Davidson. 

22 

23 

24 

25 
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1  right? 

2 

3 

1-20 

MR. HIRST: I have a copy of this. 

MR. NEILL: I think Mr. Hirst has the only 

4  copy, Your Honor. 

5  JUDGE PAGE: Then let's give Mr. Neill the 

6  opportunity to examine it now--

7 

8 

MR. HIRST: We can make him a copy. 

JUDGE PAGE: --and we will have you make and 

9  furnish a copy to Mr. Neill. 

10 solution, Mr. Neill? 

Is that an acceptable 

11 

12 

13 

MR. NEILL: Yes, Your Honor. 

JUDGE PAGE: Certainly. Thank you. 

While Mr. Neill is looking at the document 

14 being used by Mr. Karlson, I will ask Mr. Neill to 

15 consider whether this needs to be admitted as a hearing 

16 exhibit? Mr. Neill? You don't have to answer right now. 

17 I just want you to understand my purpose in letting you 

18 examine the Exhibit. I will also remind those present 

19 that our court reporter has some very sensitive 

20 microphones set up around the room. They are intended 

21 to pick up all noises. Please be thoughtful. And the 

22 court reporter, thank you. If you have any difficulty 

23 at any time, let us know. Mr. Neill? 

24 MR. NEILL: These appear to be witness's 

25 notes to refresh his recollection about the events. 
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1-21 

JUDGE PAGE: Have you any objection to Mr. 

2 Karlson using those notes? 

3  MR. NEILL: I would prefer that he'd testify 

4  from his own knowledge. 

5  MR. KARLSON: Well, I will be but, that's so 

6  I don't forget things. 

7 

8 

JUDGE PAGE: Mr. Neill,--

MR. NEILL: I'd prefer to have these marked 

9 as Exhibit- -

10 JUDGE PAGE: I was going to say, would you 

11 like to have--

12 

13 

14 All right. 

15 

MR. KARLSON: {Simultaneous speaking) 

JUDGE PAGE: --them marked as an exhibit. 

Thank you, Mr. Neill. Mr. Karlson, if you 

16 don't mind, if I may see those notes. 

17 

18 

MR. KARLSON: Sure. 

JUDGE PAGE: Mr. Karlson, I 1 m going to mark 

19 this as an Exhibit. I will tell you that it is unusual 

20 as Mr. Neill has pointed out. Typically we have 

21 witnesses to testify from their memory. However, since 

22 we do not have counsel and you are appearing as an 

23 officer of the corporation, also as a  party 

24 representative, although at the moment, you are only a 

25 witness, I'm going to give you some leeway. Mr. Neill 
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1 and Capt. Davidson, I appreciate your consideration in 

2 that regard. If at any time though you have an 

3 objection, I will expect you to register it. 

4  sufficient, Mr. Neill? 

Is that 

5 

6 

MR. NEILL: Yes, Your Honor. Thank you. 

JUDGE PAGE: All right. Thank you. If you 

7  will kindly tell me the last number in the Rule 4 file 

8 Tabs, I will make this an additional Tab to the Rule 4 

9 file unless there is objection. I prefer to do that to 

10 having it labeled as a Hearing Exhibit, simply because 

11 if you reference it in your briefs, it is easier if it 

12 is collected as part of the Rule 4 file. 

13 MR. NEILL: The last tab is 290, Your Honor. 

14 So this could be 291. 

15 JUDGE PAGE: Mr. Neill, have you any 

16 objection to my entering it as Rule 4  file, tab 291. 

17 MR. NEILL: No objection at 

18 JUDGE PAGE: Subject to any objections you 

19 may have during the testimony. 

20 MR. NEILL: Mr. Karlson's notes to 

21 relevance and so forth, certainly. 

22 JUDGE PAGE: Certainly. Mr. Karlson, I have 

23 marked this document as Rule 4, Tab 291. 

24 (Whereupon, the above-referred to document 

25 was marked as Rule 4 Tab 291 for identification.) 
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1 JUDGE PAGE: 

1-23 

After you are finished 

2  testifying, I will ask that you provide a copy to the 

3 government and a copy to me. I will note again that 

4  this is not the usual process, but I 1 m giving you 

5  considerable leeway. I, m sure you will be respectful of 

6 the bounds of that leeway and if at any time the 

7  government objects, I will certainly take those 

8  objections very seriously. Note that merely because a 

9 document has been incorporated into the Rule 4 file, it 

10 does not signal the weight to be accorded to that 

11 document . That is something that will be revealed 

12 through the testimony and creditability of the witness 

13 and also to the board's later assessment. Have you any 

14 questions on that, Mr. Neill? 

15 

16 

17 

18 

MR. NEILL: No, Your Honor. 

JUDGE PAGE: All right. Mr. Karlson? 

MR. KARLSON: No questions. 

JUDGE PAGE: All right. Very well then I' 11 

19 allow you to continue with the document you I re using to 

20 refresh your memory which I have now marked as Rule 4, 

21 Tab 291. And again it will be accorded due weight to be 

22 determined by the board. 

23 Mr. Hirst, you may resume. Mr. Karlson, I 

24 remind you, you remain under oath as long as you are on 

25 the stand. 
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1 

2 

3  Q 

MR. HIRST: Thank you. 

BY MR. HIRST: 

1-24 

My next question. Please provide an overview 

4  of PSI to the Court. 

5  A PSI is a company built, built on a old Nike 

6  missile base. It 1 s got approximately 120 small 

7  buildings with different, typically hazardous operations 

8  are conducted. The manufacturing business, the 

9  employment runs around 200 people plus or minus 

10 depending on the workload. 

11 Q Thank you. What were the circumstances 

12 related to PSI receiving the Mark 124 contract? 

13 A I was award in September 2004, was a best 

14 value award. We had a reasonably good rating from Rock 

15 Island goods and fairs. That would have been in the 

16 summer time of 2004 when they did that evaluation. We 

17 were turned down by the local DCMA in, as part of that 

18 award, but it was overruled at Rock Island which is 

19 some, somewhat unusual. We had a contract with the same 

20 PCO at the time, it was the M49 contract and it was 

21 running reasonably well at that time, and normally, and 

22 so, they awarded us a fall on contract for a different 

23 item, this item the 124. 

24 JUDGE PAGE: Forgive me for interrupting. 

25  I'm going to ask that you speak just a little more 
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1 slowly. 

2 

3 

4 

5 

MR. KARLSON: Okay. 

JUDGE PAGE: And a little more loudly. 

MR. KARLSON: Okay. 

1-25 

JUDGE PAGE: If at any time, Mr. Neill and 

6  Capt. Davidson, you have any difficulty understandir:g 

7  the witness, please let me know. 

8  sure the record is very clear. 

I just want to make 

9 BY MR. HIRST: 

10 Q Mr. Karlson, would you like to share with the 

11 court the documents that endorsed that we received good 

12 rating from Rock Island? 

13 A Well, I have them right in my notes and I'll 

14 be citing them in the brief. I don't, I can testify 

15 without actually reading the book, reading the document. 

16 JUDGE PAGE: All right, forgive me, Mr. 

17 Karlson and Mr. Hirst. I 1 m a bit confused. Are you 

18 referring to documents that are already in the record? 

19 MR. KARLSON: Yes, for example, the award is 

20 in the record and how the evaluation is in the record. 

21 So I've testified to it. In our brief we'll cite it in 

22  the book. 

23 JUDGE PAGE: Typically when a document is 

24 referred to that is a part of the Rule 4 file, you will 

25 give me and Mr. Neill and Capt. Davidson a moment to 
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1 pull that document out and take a look at it. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

to the 

241. 

MR. KARLSON: Here today? 

JUDGE PAGE: Pardon me? 

MR. KARLSON: Here today? 

JUDGE PAGE: Here today. 

MR. KARLSON: Yes 

JUDGE PAGE: That's correct. 

MR. KARLSON: So I would call your attention 

Rule 4  book, 241, Section 241, page 1. 

JUDGE PAGE: All right. Rule 4 file, Tab 

MR. KARLSON: Page 1. 

JUDGE PAGE: Page 1. Give us just a moment. 

MR. KARLSON: Sure. 

JUDGE PAGE: When you do cite a document, 

16 please give me the Rule 4 file reference, and give both 

17 the government and me the opportunity to find it. 

18 Government, do you have that document before you? 

19 

20 

MR. NEILL: Yes, Your Honor. 

JUDGE PAGE: All right. Mr. Karlson, if you 

21 don't mind, I will ask that you too find that document 

22 and refer to it particularly where you give us a 

23 reference to a specific page. It will be helpful if 

24 there are features on that page that you can draw to our 

25 specific attention, a particular paragraph, or portion. 
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MR. KARLSON: Robert, I need that sixth book, 

2 Bob. Thank you. 

3  JUDGE PAGE: Mr. Karlson·, you may testify as 

4 you are ready. Is there a question for Mr. Hirst? 

5  MR. HIRST: No ma'am. I just would like Mr. 

6 Karlson to recap what the document says. 

7 

8  C. 

9 

MR. KARLSON: I point out that in the section 

JUDGE PAGE: Forgive me. Forgive me. When 

10 you refer to a document, and I have it before me as does 

11 government counsel, I need you to identify that document 

12 and put it in some context. So when you do your 

13 questioning and provide your answers, make sure that the 

14 record is clear with respect to what that document is 

15 and as, as necessary and appropriate, identify its 

16 relevance to the appeals before us. 

17 

18 

MR. KARLSON: Bob. 

JUDGE PAGE: Mr. Hirst, I'll ask you to ask 

19 your question again. 

20 

21 

MR. HIRST: Phrase the question --

JUDGE PAGE: Again forgive me, but the record 

22  must be very clear later what we are doing. 

23 BY MR. HIRST: 

24 Q You mentioned that it was a Best Value Award 

25  and the company received good ratings by Rock Island, in 

(202) 2344433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C.  200053701  www.nealrgross.com 



APPX168

1-28 

1 document R4-241-l. Could you please read the sections 

2  that endorse that? 

3  A Yes, the contracting officer's 

4 determination of contractor responsibility and I would 

5  call your attention to Section C where it states the 

6  proposed contractor has a satisfactory record of 

7  integrity which is something that they determined at 

s that time, as well as Section D which says the 

9  contractor has a satisfactory record of performance and 

10 it explains that in some detail in paragraph E. And I, 

11 and I mentioned that the local DCMA had turned us down 

12 for this award, so I would turn your attention to 

13 Section 242 of the book where it says in the--

14 

15 Tab 242? 

16 

17 

JUDGE PAGE: Excuse me, sir; is this Rule 4, 

MR. KARLSON: Yes, Your Honor. 

JUDGE PAGE: All right. Again, if you'll 

18 identify the document for us--

19 

20 

21 testimony. 

22 

MR. KARLSON: Yes, Your Honor. 

JUDGE PAGE: --before you provide any 

MR. KARLSON: This is a document signed by 

23 the Pre-Award Survey Manager and the first line of it 

24 says, recommend no award based on unsatisfactory 

25 findings on the quality assurance capability factor. 
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2 

1-29 

JUDGE PAGE: Mr. Neill. 

MR. NEILL: Your Honor, both 241 and 242 are 

3  documents that we objected to because of relevance. 

4  They don't pertain to any of the claims or defenses that 

5  are at issue in the appeals. The contractor's 

6  responsibility at award is not an issue. And I don't 

7  believe the state of the contractor's quality assurance 

8  system at the time of award is at issue either. So we 

9  would renew our objection to those documents. 

10 

11 response? 

12 

13 government 

14 

15 

16 

17 

18 I 

JUDGE PAGE: Mr. Hirst, have you any 

MR. KARLSON: Your Honor, I' 11  respond to the 

JUDGE PAGE: No, Mr. Karlson, you're sitting 

MR. KARLSON: Okay. Okay. Okay. 

JUDGE PAGE: --as a witness at the moment. 

19 appreciate that this is a difficult situation 

20 because it is unfamiliar to you. But there are 

21 formalities that we have to observe. Mr. Hirst, do you 

22 have a response to Mr. Neill? 

23 MR. HIRST: Yes, I would restate that we feel 

24 it's relevant because it outlines the negative cloud 

25 that the company was under when the contract, Mark 124 
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1 contract was carried out. 

1-30 

This is the background 

2  information that the court needs to hear. 

3  JUDGE PAGE: Let me ask you this Mr. Hirst, 

4  is the contract that is referred to here the contract 

s that is currently at issue? Is this the contract we're 

6  looking at in this appeal? 

7 

8 

9 

MR. HIRST: No ma'am. 

MR. KARLSON: No, yes. 

MR. HIRST: Well the contract we're looking 

10 at right now is Mark 124. 

11 

12 

13 correct? 

14 

15 

MR. KARLSON: And that's what this is. 

JUDGE PAGE: And this is 0098, is that 

MR. HIRST: Yes. 

JUDGE PAGE: Contract number W52P1J-04-B-

16 0098. It's a different contract, is that correct Mr. 

17 Hirst? 

18 MR. HIRST: No, the documents that were just 

19 described in the narrative that Mr. Karlson provided, I 

20 misspoke. Those are all relevant to this current 

21 contract, the Mark 124 Module contract. 

22 JUDGE PAGE: All right, Mr. Hirst, I'm trying 

23 to understand how they' re relevant. 

24 different contract? 

If it is a 

25 MR. HIRST: It is not a different contract. 
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MR. KARLSON: It's not a different contract. 

JUDGE PAGE: It is part of this appeal. Is 

3 that correct? 

4 

5 

6 

7 

8  to hear. 

9 

10 

11 

MR. HIRST: Right. 

MR. KARLSON: This is the contract. 

MR. HIRST: I misspoke. I apologize. 

JUDGE PAGE : Thank you. That' s what I needed 

All right. Thank you. 

MR. HIRST: Okay. 

JUDGE PAGE: Mr. Neill. I note your 

12 objection. I will admit the document for its probative 

13 value and for the benefit of Mr. Hirst and Mr. Karlson. 

14 When a document is admitted for probative value, that is 

15 really almost a provisional ruling. It means I will go 

16 back later I will look at all the testimony and the 

17 other evidence in context and determine whether it has 

18 any weight whatsoever. Mr. Hirst, you may proceed. 

19 MR. HIRST: Thank you. 

20 

21 Q 

BY MR. HIRST: 

Mr. Karlson please brief, briefly describe 

22 the Mark 1, 120, Mark 124 item to the Court. 

23 

24 

A I 1 d like you to hand that to me. 

JUDGE PAGE: Mr. Hirst, if I may, forgive me. 

25 I will not continue to do this, but let me just turn to 
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1  Mr. Neill. 

2 

1-32 

I note an objection coming. 

MR. NEILL: Yes, Your Honor. The government 

3 objects. Mr. Hirst just handed Mr. Karlson an object, 

4  looks like it might be an inert model of a Mark 124 

s signal, but I haven't seen it. It hasn't been shown to 

6 us so we didn't discuss this. It hasn't been admitted 

7  as a Hearing Exhibit or anything 1 ike that. So we would 

8  request an opportunity to look at it and have it 

9  identified as a Hearing Exhibit for this hearing. 

10 JUDGE PAGE: Thank you Mr. Neill. I will 

11  sustain that objection. Mr. Hirst. 

12 MR. HIRST: Yes. 

13 JUDGE PAGE: It is not inappropriate to use 

14 physical objects like that, but because they have not 

15 been shown to the government or to the board before 

16 hand, what I'll ask you to do is retrieve it from Mr. 

17 Karlson. Hand it to Mr. Neill. Give him the chance to 

18 look at it. If you wish to go off the record for a few 

19 minutes to take a look at it. We can do that. 

20 MR. NEILL: I would, Your Honor 1 if you 

21 wouldn't mind. Just one or two minutes. 

22 JUDGE PAGE: Off the record. 

23 (Whereupon, the above-entitled matter went 

24 off the record at 10:35 a.m. and resumed at 10:40 a.m.) 

25 
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1 Appellant has brought a number of physical objects as 

2 well as some Exhibits that you wish to use at the 

3 hearing. We have determined off the record that we will 

4  give the government, which has not seen these i terns 

s before, the opportunity to look at them. They may have 

6  some questions for you. Again, we will do this off the 

7  record as they examine that. Let us stay off the record 

8  until 11 o, clock. At that point government if you need 

9  additional time, let me know, and certainly I will be 

10 generous in granting it to you. Is that agreeable, Mr. 

11 Neill? 

12 MR. NEILL: Yes, Your Honor, that should be 

13 sufficient. Thank you. 

14 JUDGE PAGE: And Mr. Hirst, are you 

15 comfortable with that arrangement? 

16 

17 

MR. HIRST: Yes, I am, Your Honor. 

JUDGE PAGE: Very well, we will go off the 

18 record. We will return at 11 o'clock. 

19 (Whereupon, the above-entitled matter went 

20 off the record at 10:41 a.m. and resumed at 11:05 a.m.) 

21 JUDGE PAGE: Thank you, sir. Mr. Hirst' Mr. 

22 Neil 1 during our brief recess, the government was 

23 allowed to examine the Exhibits that had been brought to 

24 the hearing by the appellant. Mr. Neill, have you any 

25 comments or you Capt. Davidson with respect to those 
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1 items. Mr. Neill. 

2 MR. NEILL: Yes, Your Honor. We have some 

3  comments and, so we'd just to like to start addressing 

4  each in turn. 

5  JUDGE PAGE: Would you like to do that now or 

6 would you prefer to do it when they are proffered as an 

7  Exhibit? 

8 

9 

10 

11 do it now. 

MR. NEILL: Um. 

JUDGE PAGE: It will be your choice, sir. 

MR. NEILL: I would like to just go ahead and 

Maybe we can get that taken care of and 

12 might speed things up later. 

13 JUDGE PAGE: All right, that's fine, Mr. 

14 Neill. Thank you. And Mr. Hirst, after Mr. Neill has 

15 made an observation or objections, since I can't 

16 anticipate what he will have to say, I will give you the 

17 opportunity to respond. Mr. Neill. 

18 MR. NEILL: Yes, Your Honor. The appellant 

19 has two, has brought to the courtroom, two, what are 

20 represented to be inert Mark 124, Mod O Signals that 

21 were the type of item that was produced for the 

22 contract. And we have a comment about those. We have 

23 no objection to using them in the hearing other than 

24  they're not marked or identified in any way as being 

25  inert. 
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There's no apparent drilling through them or 

2  they' re not labeled as they' re inert. And Mr. Hirst has 

3  represented that they in fact are; we 1 11 take him at his 

4  word. But we have a concern that if these are 

5  manipulated in the courtroom, the trigger assembly could 

6  cause the thing to eject smoke or flame if, in fact, 

7  they are not inert. That was the comment. 

8  With respect to the inert model of the 

9  parachute flare, we would object to that. It's not the 

10 type of item that was manufactured in this contract, and 

11 it's not at all relevant and we can't see how that how 

12 that would be helpful, to the board even in 

13 understanding testimony. The same thing with respect to 

14 the inert, I can't recall what 1 what it the Mark 141 

15 item. The same objection. 

16  JUDGE  PAGE:  All right, Mr. Neill, if I may, 

1 7 let me stop you now. I will make individual rulings at 

18 the time that they are proffered but let me make the 

19 observation to the appellant that Mr. Neill has raised 

20 the issue of safety and I will have you affirm on the 

21 record that these items are, in fact, inert and are not 

2 2 dangerous . Is that the case Mr. Hirst? 

23 MR. HIRST: Yesr Your Honor. We have two 

24 samples with us; one of them is marked inert. If it 

25 makes the court more comfortable, we 1 ll with, withdraw 
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1 the one that's not marked inert, but they both are 

2 inert. There's markings on one that says it is inert. 

3  JUDGE PAGE: Mr. Neill, are you comfortable 

4  with Mr. Hirst's representations? 

5 

6 

MR. NEILL: Yes, Your Honor. 

JUDGE PAGE: All right. And I'm going to 

7  take an unusual step. I don't normally do this. I do1 

8 from time to time, receive purportedly inert munitions, 

9  but I need to make special arrangements to have them 

10 sent back to me because Postal Service, Fed Ex, UPS, 

11 etc. are very particular in how those items are 

12 transported. Mr. Neill, would you have any objection if 

13 I put the onus on the Appellant to have those items 

14 shipped to me after the hearing? 

15 

16 

MR. NEILL: No, Your Honor. 

JUDGE PAGE: All right. Mr. Hirst and Mr. 

17 Karlson then for your benefit, I'm going to allow you to 

18 use those i terns in the courtroom. When they are handed 

19 to a witness, you will first show them to Mr. Neill. 

20 I'll ask Mr. Neill whether he has any objection 

21 regarding that particular item. You'll show it to me 

22 before you hand it to the witness. I will assign an 

23 exhibit number. We will use it here in the courtroom. 

24 I will entertain any objections Mr. Neill may have. 

25 When we are finished with those items and any cross-
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1 examination regarding those items that Mr. Neill might 

2  have, at the close of the trial, I will return all of 

3  those i terns to you and have you make the necessary 

4  arrangements to ship these exhibits to the board. Mr. 

s  Neill, have you any objection to that process? 

6 

7 

MR. NEILL: No, Your Honor. 

JUDGE PAGE: All right. Mr. Hirst, will you 

s accept that responsibility? 

9 

10 

MR. HIRST: I will. 

JUDGE PAGE: All right. Thank you, sir. Now 

11 Mr. Neill, forgive the interruption. That dealt with 

12 those items that are potentially dangerous but we are 

13 assured are inert and no longer in a dangerous status. 

14 There was a separate item I believe that you questioned 

15 the relevance because it is not an item that is produced 

16 under contract and is not in controversy. 

17 correct? Was this--? 

Is that 

18 

19 

20 

MR. NEILL: Yes. 

JUDGE PAGE: --the parachute flare? 

MR. NEILL: The parachute flare and also the 

21 flash-bang grenade. 

22 JUDGE PAGE: All right, at the appropriate 

23 time when Mr. Hirst proffers those to Mr. Karlson, I' 11 

24 allow you to raise those objections. I will admit them 

25  provisionally subject to those objections. I can't now 
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1 anticipate what that ruling will be. Now, there were 

2  additional objections that you had Mr. Neill. I'm 

3 trying to go through them one by one to get them clear 

4  for the record 

5  MR.  NEILL: The appellant had two large 

6  demonstrative exhibits, one is a diagram, a cut-away 

7  diagram of a Mark 124, Mod O  Signal Flare and we have no 

8 objection to, to the use of that during the hearing. It 

9  may facilitate the hearing aside from there were two 

10 comments having to do with the adhesion strength of 

11  foil, that it's in the left hand side of the diagram 

12 that we don't understand and think may be misleading and 

13 we could certainly raise that objection at the time, 

14 Your Honor, but, generally, we don't have any, any 

15 objection to the use of that diagram. 

16 also had a large--

The appellant 

17 JUDGE PAGE: Excuse me, if I may stop you 

18 there. I'm trying to go through these stepwise fashion. 

19 On the document, you generally have no objection; 

20 however, you do have questions and potential concerns 

21 regarding commentary that is provided therein. I will 

22 allow Mr. Hirst to illicit testimony from Mr. Karlson 

23  regarding those observations and I will allow Mr. Neill 

24 at that time, once that testimony has been given to us 

25 to renew your objection. 
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MR. NEILL: And, Your Honor, the appellant 

2  also had a large table listing the lots of signal flares 

3  produced for the contract and while, in general, we 

4  would agree with the proposition that that could be 

5  helpful, there are a number of features of the 

6  appellant's chart that we believe are potentially 

7  misleading or incomplete and so we do object to that 

8  exhibit for those reasons and we can raise more specific 

9  objections at the time. 

10 JUDGE PAGE: Thank you/ Mr. Neill. I think 

11  that would be most appropriate. There is no bar to 

12 compiling evidence. Federal Rules of Evidence, 

13 particularly 1006 allow you to do that on a large 

14 exhibit to make it easier to understand the testimony 

15 that's being given. However, having said that, the 

16 opponent is allowed to question it, is allowed to bring 

17 up any shortcomings in it. I appreciate 1 Mr. Neill, 

18 Capt. Davidson that you are seeing it for the first time 

19 today at trial, that there may be additional concerns 

20 that you wish to raise in your brief. Because those 

21 exhibits have been enlarged but may not be large enough 

22 for all to see at one time, when you bring that exhibit 

23 to the at tent ion of the witness, we' 11 take a brief 

24 pause on the record during which Mr. Neill, Capt. 

25  Davidson and I will all be able to look at that 
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I see we have an easel here. 

2  Perhaps that would be the easiest vehicle for it. Mr. 

3  Neill, have you any questions or concerns regarding that 

4  process? 

5 

6 

MR. NEILL: No, Your Honor. Thank you. 

JUDGE PAGE: Thank you. Now, Mr. Neill, 

7  again forgive me for the many interruptions but I want 

8  to deal on each of your objections on a stepwise basis. 

9  Is there anything further? 

10 MR. NEILL: No, Your Honor. 

11 JUDGE PAGE: All right. Thank you, sir. 

12 Now, Mr. Hirst, you may resume your questioning of Mr. 

13 Karlson. I will ask that you forgive me for 

14 interrupting you periodically, but it's necessary. 

15 

16 

MR. HIRST: Okay. 

JUDGE PAGE: What I have later on is the 

17 record. There will be two judges that will review the 

18 decision that I write. They are not here and I must 

19 make sure that the record is clear. Both rulings of the 

20 two judges who will review my decision as well as 

21 potentially for the Appellate Court, should that happen, 

22 and the record must reflect everything that takes place, 

23 every exhibit that is produced must, there must be a 

24 very clear track and foundation. You may continue Mr. 

25 Hirst. 
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I would ask the Court, Your 

2 Honor, if I could take an inert Mark 124, present it to 

3 Mr. Karlson to explain the function of the Mark 124. 

4  JUDGE PAGE: Are you offering that as an 

5 Exhibit, sir? 

6 

7 

8 

9 Honor. 

10 

MR. HIRST: Yes, Your Honor. 

JUDGE PAGE: Mr. Neill. 

MR. NEILL: I 1 ve got no objection, Your 

JUDGE PAGE: No objection. All right. Mr. 

11 Hirst, you may do so, but--

12 

13 

THE WITNESS: I've already got it, you Honor. 

JUDGE PAGE: All right. Show it to Mr. Neil 1 

14 first. We will need to find a way to attach an exhibit 

15 number. I suggest this, but I don't have my stamp, but 

16 I do have post-it-notes. Does our court reporter have 

17 any exhibit stickers? Excellent. Excellent. 

18 MR. HIRST: We can substitute this one. This 

19 one is marked inert. 

20 

21 

22 

MR. NEILL: The one that's marked

{Sirnultaneous speaking.) 

JUDGE PAGE: If you would please. Let I s mark 

23 this as Appellant's Exhibit Number 1. 

24 (Whereupon, the above-referred to object was 

25 marked as Appellant's Exhibit Number 1.) 
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JUDGE PAGE: The court reporter is going to 

2  affix the tab on it. Do not remove that tab. Keep it 

3  on there. Make sure it's on there when you mail it to 

4  me. Mr. Hirst, I'd 1 ike to see the exhibit. Thank you. 

s  Thank you. Now, Mr. Hirst, you have handed that item to 

6  Mr. Karlson. It's Exhibit A-1. Make sure that you 

7  provide us with the foundation for that item and that 

a you have identified on the record by testimony from Mr. 

9  Karlson exactly what that item is and then you may 

10 proceed, subject to any objections, of course, by Mr. 

11 Neill. 

12 MR. HIRST: I have provided to Mr. Karlson an 

13 inert version of the Mark 124 Signal and I would like to 

14 ask the court to ask further questions of Mr. Karlson 

15 using the exhibit to explain how the item works. 

16 JUDGE PAGE: All right, Mr. Hirst, what you 

17 will need to do is ask Mr. Karlson to confirm the 

18 identity of the item. 

19 BY MR. HIRST: 

20 Q Mr. Karlson, the, the item I just handed you, 

21 could you please identify it for me. 

A a markup of a Mark 124 Signal. 22 

23 JUDGE PAGE: Now you may proceed to ask Mr. 

24 Karlson questions regarding that item. 

25 BY MR. HIRST: 
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· Would you please describe for me, Mr. Karlson 

2 and the court how the item works. 

3  A Yes, it's a day night signal, it has two 

4  ends, one end is for day which generates red smoke if 

5 you function it. The other end is for night which is a 

6  bright white flare. It's used by downed pilots to 

7  signal where they are so they can be picked up and 

s rescued by helicopter. 

9  Q By pointing 1 can you identify which end of 

10 the item is the smoke end? 

11 A The red is the red smoke and the white is the 

12 white flare . 

13 JUDGE PAGE: All right and thank you 1 Mr. 

14 Karlson, that's helpful. Let me just note that while 

15 pointing is very helpful I while we are here in the 

.16 courtroom, it also has to be reflected on the record/ so 

17 that any judges who review this will understand what 

18 part of the exhibit and your descripti01 of it looking 

19 at the red end versus the white end is exactly the type 

20 of information that we need. 

21 THE WITNESS: Okay. 

22 JUDGE PAGE: Mr. Hirst, you may continue your 

23  questioning. 

24 BY MR. HIRST: 

25 Q 
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Mr. Karlson, was there another important 

2 event for PSI at about this time? 

3  A Yes. One month later in October of 2004, 

.... 4: there was an accident involving three FBI agents with a 

s Mark 124, a sample of which I 1 ll hold up just to show 

6 the court but it's not important as, as evidence. and 

7  we, we were not aware of this accident at this time. 

8 

9 

MR. NEILL: Objection, Your Honor. 

JUDGE PAGE: Excuse me. Yes, yes, yes, Mr. 

10 Neill has objected. 

11 

12 

THE WITNESS: Yes, right. 

JUDGE PAGE: Let me, if I may, gentlemen, if 

13 an item is not going to be used as an exhibit, you'll 

14 need to establish a foundation for discussing it with 

15 respect to, to relevance. 

16 THE WITNESS: Yes, we really don't need it as 

17 an exhibit, Your Honor. It was just to show you. I 

18 mean, we don't, need this. 

19 

20 

21 

JUDGE PAGE: If it's not an exhibit-

THE WITNESS: It doesn't need to be. 

JUDGE PAGE: It doesn't need to be. If you 

22 wish to make it as an exhibit, you may do so, after 

23 showing it to Mr. Neill, and subject, of course, to any 

24 objections. But if it is not an item that you intend to 

25 rely upon, then I don't need to see it. 
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THE WITNESS: It's not. 

JUDGE PAGE: All right then. Mr. Hirst you 

3  may continue. 

4  BY MR. HIRST: 

5  Q 

6 Karlson. 

I'd like to, another question for Mr. 

I want to clarify the accident that you 

7  referred to with the FBI, what item was involved, 

s please. 

9 

10 

A It was a Mark 120--

MR. NEILL: Objection. Relevance. This is 

11 not at all pertinent to the claims or def ens es at issue 

12 in this appeal. 

13 JUDGE PAGE: Mr. Hirst, what is your response 

14 to Mr. Neill's objection? 

15 MR. HIRST: We feel it's very relevant 

16 because it helps depict the cloud that the company is 

1 7 operating under when the Mark 124 contract was in place. 

18 JUDGE PAGE: Mr. Neill, I will note your 

19 objection for the record. I will understand that it is 

20 a continuing objection. I will allow Mr. Hirst to lay 

21 a foundation. You may renew your objections 

22 subsequently. Is that acceptable? 

23 

24 

MR. NEILL: Thank you, Your Honor. Yes. 

JUDGE PAGE: Mr. Hirst, it is necessary for 

25 you to lay a foundation to explain why this is relevant 
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1 to the matter before us now. 

2  MR. HIRST: I think my further questions 

3  will, Your Honor, will lay the foundation. 

4 

5 

6  Q 

JUDGE PAGE: Thank you. 

BY MR. HIRST: 

Mr. Karlson, you mentioned DCMA. Can you 

7  describe the relationship between PSI and that 

s  organization? 

9  A In 2000 and 4, PSI had one part time QAR who 

10 covered our plant and other plants, two additional 

11 inspectors were added in 2000 and 4 making three full 

12 time inspectors. It was a relationship that was, was 

13 deteriorating and which involved the company receiving 

14 lots of CARs which are Corrective Action Reports, an 

15 unusually high number. 

16 JUDGE PAGE: Mr. Karlson, I 1 ll ask you to 

17 speak up just a little bit, please. 

18 THE WITNESS : Yes, I 1 m sorry, Your Honor. 

19 People at the plant started to see repeated allegations 

20 of fraud from the QAR. I would point, Your Honor, to 

21 Section 281 in our book. 

22 

23 

24 Honor. 

25 

(202) 2344433 

JUDGE PAGE: This is Rule 4  file 1 Tab 281? 

THE WITNESS: Yes. Yes, it's here, Your 

JUDGE PAGE: Give me a moment to turn to 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C.  200053701  www.nealrgross.com 



APPX187

1-47 

1 that, Mr. Neill and Capt. Davidson as well. 

2 

3 

THE WITNESS: So this is, this is one

JUDGE PAGE: Just a moment. We need to let 

4 the government find that first. 

5  MR. NEILL: Your Honor, this is one of the 

6  documents to which the government has objected. It's 

7 not at all relevant to the appeals of the claims or 

8 defenses at issue here and there are no allegations of 

9 fraud at issue in this case, as well. 

10 JUDGE PAGE: Mr. Hirst, are you offering this 

11 document for the purpose of showing that there are 

12 assertions of a fraud associated with this contract. 

13 

14 

15 

MR. HIRST: No ma'am. 

JUDGE PAGE: Why are you offering it then? 

MR. HIRST: Again to, help give the court the 

16 background of the environment that the company was 

17 operating under at the time the Mark 124 contract was 

18 being carried out. 

19 JUDGE PAGE: All right. Mr. Hirst, I 

20  appreciate that you wish to provide background in 

21 context and you may do so using Mr. Karlson' s testimony. 

22 Having said that, looking at this document, unless you 

23 can give me direct relevance to the matters at issue 

24  here, then I will only allow you to examine Mr. Karlson 

25 with respect to background in context and I will not 
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I will sustain Mr. 

2 Neill's objection. You'll need to give me that context 

3  using Mr. Karlson's testimony in a question and answer 

4  basis. But let me ask you quickly. Why is this 

5  particular document useful to the board in making a 

6  determination? 

7  MR. HIRST: Could I ask you, Your Honor, a 

8  moment to pull my book out please and refer to it. 

9 

10 

JUDGE PAGE: You may. 

MR. HIRST: For the record our 4281 is the 

11 document of the deposition of Michael King. We  feel 

12 it's relevant because it links some of the bad faith 

13 actions of the QARs to the company and although it, the 

14 bad faith continued on when the Mark 124 contract was 

15 being carried out. 

16 JUDGE PAGE: Mr. Hirst, is Michal King a 

17 witness in this matter? 

18 

19 

20 

21 

MR. HIRST: He is not a witness. 

JUDGE PAGE: He is not a witness. 

MR. HIRST: For us. 

JUDGE PAGE: All right. I'll sustain the 

22 government's objection to Rule 4, Tab 281 as lacking 

23 relevance in this appeal. Mr. Hirst, you may question 

24 Mr. Karlson regarding context in background, but I will 

25 not accept this document. 
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1 Please continue. 

2  MR. HIRST: Mr. Karlson, let's go to the 

3 raid, excuse me the 2005. What occurred of significance 

4  on March 22, 2005, please? 

5  THE WITNESS: I would call Your Honor's 

6 attention to Rule 4, Section 245. 

7  JUDGE PAGE: Tab 245. All right. If you'll 

8  give me a moment and Mr. Neill and Capt. Davidson a 

9  moment. 

10 MR. NEILL: That, Your Honor, the government 

11 renews its objection to 245. There's no foundation. 

12 It's not at all relevant to the claims or defenses at 

13 issue in this appeal, and it's difficult to tell from 

14 the context what it has to do with or to, to whom it 1 s 

15 from and to and so forth. 

16 JUDGE PAGE: I will reserve a ruling. You 

17 may renew it later. Mr. Hirst, I will need for you to 

18 provide, as explained earlier, a foundation which means 

19 background in context for the admissibility of this 

20 document. Please continue. 

21 THE WITNESS: Should I answer his question 

22 or--

23 JUDGE PAGE: I'll ask Mr. Hirst to repeat 

24 his question, please, just for the record. 

25 BY MR. HIRST: 
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what occurred of 

2  significance on March 22, 2005, please. 

3  A A search warrant was affected at the company. 

4  Thirty agents from different federal agencies, a large 

5  bomb truck and a communications truck came to the 

6 premises. They were investigating, looking for 

7  something which we did not know what, evidence of fraud. 

8 They, everybc:d.y in the company cooperated. I was 

9  interviewed. I answered every question that I was 

10 asked. A lot of employees were interviewed. Two 

11 truckloads of documents were taken. I received a phone 

12 call at 4:00 that afternoon from Mary Adams who was the 

13 PCO on this contract. She told me she had been 

14 contacted by DCMA and that we're being, we were being 

15 shut down and she was asking me what, what I had to say 

16 about that. I told her we didn't know why these people 

17 were here; we didn't know what they were looking for. 

18 There weren't any crimes. They weren't going to find 

19 any crime and that we would be open for business 

2 o  tomorrow morning. And, and we were in fact, we were in 

21 fact open as normal the next day .. 

22 Q Okay. And please tell the court what 

23 occurred in April of that year. 

24 A There were multiple fraud allegations by the 

25  QAR. Uh, I call your attention to Section 254-1 in the 
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1 book. 

2  JUDGE PAGE: Is this Rule 4 file, Tab 254, 

3 page 1, is that correct? 

4 

5 

THE WITNESS: Yes, that's correct. 

JUDGE PAGE: Mr. Neill. 

6  MR. NEILL: I object to the question if it's 

7  asking about fraud. There are no allegations of fraud 

8 at issue in the, this appeal and this whole line of 

9  questioning seems to have no pertinence to the claims or 

10 defenses at issue in this appeal which simply involves 

11 the, the termination of the Mark 124 contract for 

12 failure to deliver a lot in accordance with the contract 

13 schedule and also the rejection or alleged wrongful 

14 rejection of another lot that was tendered to the 

15 government, as Mark 124 Signals. So I just renew my 

16 objection to the relevance of the question. 

17 JUDGE PAGE: Mr. Hirst, let me ask you, do 

18 these documents pertain to the contracts at issue in 

19 this appeal? 

20 

21 

MR. HIRST: Yes, they do. 

JUDGE PAGE: And these are actions that were 

22 taken during the time the contract was being performed? 

23 

24 

MR. HIRST: Yes. 

JUDGE PAGE: Mr. Neill, I will overrule your 

25 objection at this point and admit the evidence for its 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX192

1-52 

1 probative value but I will allow you to renew your 

2  objection subsequently. At this point Mr. Hirst is 

3 merely laying a foundation as I understand it. Mr. 

4  Hirst, you may continue. 

5  BY MR. HIRST: 

6  Q Mr. Karlson, have you completed your answer 

7  for what occurred in April? 

8  A No. But I have an inert model of a 583. I'd 

9  like to offer it to Mr. Neill to, ah, examine it if he 

10 so, so chooses to. 

11 JUDGE PAGE: Mr. Hirst, are you offering this 

12 as an exhibit? 

13 MR. HIRST: I am offering the 583 as an 

14 exhibit to the court. 

15 JUDGE PAGE: All right. Let's take a moment 

16 then, allow Mr. Neill and Capt. Davidson to exhibit it 

17 if they so choose. 

18 

19 Honor. 

20 

21 

MR. NEILL: We've already looked at it, Your 

JUDGE PAGE: Have you any objections to it? 

MR. NEILL: Yes, Your Honor, the model that, 

22 of the 583 is a model of an item I guess, it is not the 

23 i tern that was produced under the contract that's at 

24 issue in this appeal, and we object to the admission of 

25 this thing. 
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1 probative of any of the facts at issue in this 

2 particular set of appeals. 

3  JUDGE PAGE: All right. Thank you, Mr . 

4 Neill. Mr. Hirst, I will at this time admit the item 

s  for its probative value. I will allow you to question 

6  Mr. Karlson regarding it. I would like to see that item 

7  and I will, if you intend to use it as an exhibit, ask 

8  the court reporter to mark it for the record. Are you 

9  offering this as an exhibit? 

·10 

11 

12 

13 

MR. HIRST: Yes, I am, Your Honor. 

JUDGE PAGE: And it is inert? Correct? 

MR. HIRST: It is inert. 

JUDGE PAGE : Thank you . I' 11 have the court 

14 reporter affix a label to it then. 

15 Exhibit A-2. 

It will now be 

16 (Whereupon, the above-referred to document 

17 was marked as Appellant's Exhibit Number 2.) 

18 JUDGE PAGE: And if you will again Mr. Hirst, 

19 please tell me exactly what it is? 

20 MR. HIRST: The exhibit, that is presented 

21 to the court is a Mark, excuse me, an M583 Illumination 

22 Round. 

23 JUDGE PAGE: All right. And I will have you 

24 question Mr. Karlson and have him confirm your 

25 identification of that item. 
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BY MR. HIRST: 

Mr. Karlson, can you please describe the item 

3  that you're holding in your hand please. 

4  A It's a mock up of a Mark 583 Parachute Flare. 

5  It was brought to show the serial number to the court to 

6  make an explanation of a, of a fraud allegation that, 

7  more understandable to the court. 

8 

9 

Q 

A 

Would you please explain what happened? 

Yes. I received an email early in 

10 the morning in April 2000 and 5 from Rock 

11 Island asking me to explain why the QAR had called them 

12 to report that we were substituting product into a 583 

13 contract with Rock Island from rejected materials. We 

14 had had a lot rejected in June of that year. The 

15 allegation was that we were taking that material and 

16 putting it into a lot being produced in December of that 

17 year. The QAR saw the markings on the unit being 

18 changed from a contract that ended in December of that 

19 year. It was for the Israeli government and it had 

20 Hebrew lettering on it and that lot passed. The 

21 production people in the plant took the remaining 

22 fifteen units that were left over from that contract 

23 that was completed and were re-marking them to become 

24 the first lot to be used for the contract for Rock 

25 Island. The QAR assumed we were using rejected material 
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1 for that. The cartridge cases come in serialized from 

2 the manufacturer of the cartridge case. The cartridge 

3  cases from the rejected lot in June had come in in May. 

4  The cartridge cases for this item, for this lot, came in 

5  in November. So they could not possibly have come from 

6  the lot that had been rejected in June. 

7  So it took me twenty minutes to respond to 

8 Rock Island to what had happened and the matter was then 

9  dropped. And it's just, a QAR should be able to read 

10 that just as anybody else could. This is a senior QAR 

11 and every time he saw something he would make it 

12 allegations of fraud. And typically they would go to 

13 Rock Island, many of them would go to Rock Island. And, 

14 if you notice in some of these emails which Mr. Neill 

15 objects to, this contract was not with Mary Adams who 

16 was the PCO of the 124 signal but she was still getting 

17 many of these emails relating to the 583 product which 

18 was not her contract. 

19 So this constant barrage of fraud 

20 allegatiai.s, this being just one of them, I don't plan 

21 to go through all of them here, but I plan to go through 

22 a couple of them, to make it clear what was happening 

23 for, four years and, until finally there was an 

24 indictment in 2008. So that's the point and that's why 

25 it's relevant. 
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Were there any other circumstances of fraud 

2 allegations you would like to discuss, Mr. Karlson? 

3 

4 

5 

6 

A Yes. 

MR. NEILL: Objection, Your Honor. 

JUDGE PAGE: Yes. 

MR. NEILL: That question, I mean there's 

7 object to relevance, note, I don't understand the 

s relevance of that question. 

9  JUDGE PAGE: Mr. Hirst, I' 11 ask, I will 

10 sustain the objection and ask you to put specific 

11 questions to the witness. 

12 MR. HIRST: Okay. Let's move on then. Mr. 

13 Karlson, again we 1 re referring to circumstances that 

14 happened in April of that year. 

15 

16 

17 

18 

19 

20 

21 Q 

22 company? 

23 A 

JUDGE PAGE: April of which year, sir. 

MR. HIRST: The April of 2004. 

THE WITNESS: 2005. 

MR. HIRST: 2005, excuse me. 

JUDGE PAGE: 2005, all right, thank you. 

BY MR. HIRST: 

Was there a Level IV, uh, CAR issued to the 

Yes. Level IV CAR which is a very serious 

24 and rare corrective action for, a, a company to get. 

25 
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1  may, just to make the record clear. What is a CAR? I 

2  assume you're not referring to an automobile. 

3  THE WITNESS: Correct. It's a Corrective 

4  Action Report. 

5 

6 

JUDGE PAGE: All right. 

THE WITNESS: It's typically issued by DCMA. 

7  I guess, I guess it could be issued, we also issue them 

8  internally as part of the ISO system and it cites a 

9 problem which needs to be corrected. 

10 JUDGE PAGE: All right, then. CAR is an 

11  acronym then for a Corrective Action Report. 

12 

13 

THE WITNESS: Correct. Correct. 

JUDGE PAGE: As you were using it in this 

14 testimony, correct? 

15 

16 

17 Karlson. 

18 

THE WITNESS: Correct. 

JUDGE PAGE: All right, please continue, Mr. 

THE WITNESS: Correct. There are four levels 

19 of CARs, Level IV being the most serious and meaning 

20 that they withdraw the government inspectors from the 

21 plant and acceptance is ceased which effectively shuts 

22  a company down if they are a government contractor 

23 because you can't produce or ship with a Level CAR IV 

24 having been issued. 

25 
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1 resume your questioning of Mr. Karlson. 

2  BY MR. HIRST: 

3  Q  How did the company respond to that 

4  Corrective Action. 

5 

6 

A It stayed in effect--

MR. NEILL: Objection, Your Honor, this 

7  question again the Level IV CAR 1 referred to in that 

8 question is not at issue in this appeal so the witness's 

9  testimony would not be at all probative of any fact that · 

10 would tend to prove or disprove the appellant's claim or 

11 the government's, or defense. 

12 JUDGE PAGE: Mr. Hirst, let me ask you and 

13 then I'll have you use testimony to elicit a foundation 

14 for this. Is this CAR relevant to the contract at hand? 

15 MR. HIRST: 

16 that it was issued. 

17 necessarily relevant. 

We believe what's relevant is 

The response to it is not 

18 

19 contract? 

20 

21 

22 

23 

24 

25 
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1 I need you to do is ask very short pointed questions to 

2  Mr. Karlson so that you can establish a foundation for 

3  this CAR and we 1 ll give Mr. Karlson a chance to answer. 

4  You have heard the government's objection with respect 

s to relevance. At this point I am reserving my ruling, 

6  but you need to ask short pointed questions to allow Mr. 

7  Karlson to respond. 

8  Remember that Mr. Karlson is the witness. 

9  What you say, Mr. Hirst, since you are not on the 

10 witness stand, is not regarded as testimony and cannot 

11 be used by the board to substantiate a finding. Only 

12 the testimony provided by the witness has that 

13 authority. So short, to the point question. 

14 MR. HIRST: I would like to request a short 

15 recess then. 

16 JUDGE PAGE: It is now quarter to twelve. It 

17 is a bit early for lunch. I don't know how short a 

18 recess you wish, but I am amenable to allowing an 

19 adequate lunch break plus a recess tacked on at the same 

20 time. Would that be appropriate, Mr. Hirst? 

21 

22 

23 objection? 

24 

25 
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1 Parties, we can resume at 1:15 or 1:30. Which do you 

2 prefer? Since you need time internally to confer, 1: 15? 

3 

4  Honor. 

5 

6 

7 

MR. HIRST: 1:15, 1:15 is adequate, Your 

JUDGE PAGE: Mr. Neill, any objection? 

MR. NEILL: No objection. 

JUDGE PAGE: Very well. We will recess for 

8 lunch until 1: 15 at which time, Mr. Hirst you will 

9  resume your examination of Mr. Karlson using questioning 

10 as I have suggested to you. Off the record. 

11 (Whereupon, the above-entitled matter went 

12 off the record at 11:44 a.m. and resumed at 1:11 p.m.) 

13 JUDGE PAGE: Mr. Hirst, I 1 ll allow you to 

14 resume your questioning of Mr. Karlson. 

15 

16 

17 Q 

MR. HIRST: Thank you, Your Honor. 

BY MR. HIRST: 

I'd like to continue on with my questioning 

18 about events that occurred in April of 2005. Mr. 

19 Karlson, can you continue relating the events that 

20 occurred in April of 2005 for the court? 

21 A After we received a Level IV warning, a 

22 corrective action at our company and this was in my 

23 response to that. This was the first time that I 

24 requested in writing the removal of the lead QAR, Mike 

25 King. And I was to request that many, many times, in 
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1 the future We believe that we were entitled to fair and 

2 impartial inspectors and that that these folks were just 

3 not capable of doing that. We didn't understand why but 

4  they were spending their time with investigators and 

5  investigating us and there was no cooperation; there was 

6 no teamwork, uh, and it applied to all of our contracts. 

7  Q Mr. Karlson, could you please relay to the 

8 court the contents of R4259-l? 

9  JUDGE PAGE: Okay, that's Rule 4, Tab 259, 

10 page 1, is that correct? 

11 

12 

13 

14 

MR. HIRST: Yes, Your Honor. 

JUDGE PAGE: All right. 

MR. NEILL: Objection. No foundation. 

JUDGE PAGE: Overruled. Mr. Hirst, I' 11 

15 allow you to provide a foundation which again is 

16 background in context, identification of the individuals 

1 7 involved. Mr. Neill, you may renew your objection 

18 following the opportunity for the foundation. 

19 

20 

MR. HIRST: The foundation contains to be--

21 JUDGE PAGE: Okay, Mr. Hirst, you can't testify. You 

22 can only ask questions of Mr. Karlson and elicit his 

23 testimony. 

24 

25 
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1 question? 

2 JUDGE PAGE: Let's wait till we have a 

3 question from Mr. Hirst. 

4 

5  repeat it. 

6 

7 

8  Q 

MR. HIRST: There was a question. 

JUDGE PAGE: Okay. 

BY MR. HIRST: 

Let me 

Mr. Karlson, please relay to the court the 

9 contents of 259~1. 

10 A 259-1 is an email from Mike King sent to his 

11 superiors who include the Fraud Council at DCMA Atlanta, 

12 telling them that he's going to be working with the 

13 Special Agent for the FBI as part of his investigation. 

14 There are a number of these. This is one as an example, 

15 just to make it clear that the QARs are working very 

16 diligently as part of an ongoing criminal investigation 

17 with the belief that we're involved with fraud and, and 

18 he's told in one of the earlier emails, that the U, 

19 which we, which we reviewed earlier, that the U.S. 

20 Attorney plans to indict us for fraud. 

21 MR. NEILL: All right. I renew my 

22 objections. There's no foundation for fraud at that 

23  time. No evidence that the witness has any personal 

24 knowledge. He's not listed as a recipient or anything 

25 like that. 
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JUDGE PAGE: Mr. Hirst, before I rule, I 1 ll 

2  allow you to complete your foundation. 

3 

4 

MR. HIRST: Continue with my questions? 

JUDGE PAGE: Mr. Karlson, do you have any 

5  personal knowledge of this email? 

6 

7  government . 

8 

9 

10 Your Honor. 

11 

THE WITNESS: It was sent to us by the 

JUDGE PAGE: Was it sent to you? 

THE WITNESS: It was sent to my attorney, 

JUDGE PAGE: Okay. Mr. Hirst, I have to have 

12 a better foundation for Mr. Karlson' s ability to testify 

13 with respect to this email. Mr. Neill's objections do 

14 not go to the legitimacy of the email, but only whether 

15 Mr. Karlson has sufficient, personal knowledge and 

16 involvement that he is competent to testify with respect 

17 to this email. That I s the kind of foundation I need you 

18 to lay, if possible. 

19 MR. HIRST: Your Honor, I have several 

20 questions that are related to documents that are in the 

21 Rule 4 file. 

22 JUDGE PAGE: Before we move on to any other 

23 documents, are you finished examining Mr. Karlson with 

24 respect to this document? 

25 
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Mr. Hirst, you must provide 

2  context in background and you must show that the witness 

3  you're questioning has sufficient information and 

4  involvement with respect to a document to speak with 

5  authority. Are you through questioning Mr.--

6  MR. HIRST: Your Honor, the witness, Mr. 

7  Karlson, indicated that this email was sent to his 

8 attorney. That's not sufficient of his personal 

9 knowledge of the contents of the email? 

10 JUDGE PAGE: Mr. Hirst, anyone can read an 

11 email. I need to know what Mr. Karlson' s connection was 

12 with the email, the subject matter of the email. I need 

13 to show that he can speak with some authority with 

14 respect to this email. Otherwise, I will admit it for 

15 its probative value, but you should know that the weight 

16 that will be afforded documents that were not originated 

17 by Mr. Karlson on which he was not copied, on which he 

18 does not appear, you will have to show that there is a 

19 tie between Mr. Karlson and establish him as a competent 

20  witness to testify with respect to that particular 

21 document . 

22 MR. HIRST: Okay, thank you, Your Honor. Mr. 

23  Karlson, I would like you to please review with the 

24 court, document 251-1 please. 

25 
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1 Is that correct? 

2 

3 

MR. HIRST: That's correct. 

MR. NEILL: Your Honor, I just assert the 

4  same objection that I did to the last email. No 

s evidence of any personal knowledge. Mr. Karlson's not 

6 copied on this, listed as a sender or recipient. In 

7 addition, does not, it's not relevant to the claims or 

8 defenses in the appeals. 

9  JUDGE PAGE: Let's start with the first part 

10 of the objection, Mr. Hirst. I need you to show that 

11 Mr. Karlson is in a position of authority, has 

12 sufficient knowledge, and/or involvement with respect to 

13 this email to serve as a competent witness especially 

14 since he is, as Mr. Neill pointed out, not named in the 

15 email, not copied on the email. I' 11  give you the 

16 opportunity to lay the foundation for Mr. Karlson' s 

17 authority to speak with respect to this document. 

18 BY MR. HIRST: 

19 Q Mr. Karlson, how did you come in possession 

20 of this, of this document? 

21 A Well, I'm named in this document at the 

22 bottom. It's got my name, Dave Karlson. 

23 Q Thank you. I'd like to move on as--

24 A Well - -

25 JUDGE PAGE: Mr. Hirst, are there any 
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1 particular questions you wish to ask Mr. Karlson? 

2  MR. HIRST: I'd like to have Mr. Karlson 

3  review the contents of the document for me. 

4  THE WITNESS: This is one of many documents 

s that I ref erred to earlier. This one named me where the 

6 QAR in his word is either going to ask questions on 

7  behalf of the investigators or snoop which means snoop 

8  around our offices, my off ice included in order to find 

9  things that, they're looking for, whatever those might 

10 be. 

11 MR. NEILL: The government renews its 

12 objection to this document and this testimony. 

13 JUDGE  PAGE:  I will admit it for its 

14 probative value. Once more, Mr. Hirst I let me explain. 

15 It does help that Mr. Karlson, s name is at least 

16 mentioned, but you have not established that Mr. Karlson 

17 received a copy of it in a timely fashion, was in any 

18 way involved with this particular document. When I say 

19 it's admitted for its probative value, that can be great 

20  or small. Failing to show that the witness had a 

21 substantial involvement with that particular document or 

22 knowledge of it will hinder the value of this particular 

23 item. 

24 Please continue. 

25 BY MR. HIRST: 
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Mr. Karlson, in the book 270-1, what is your 

2  personal knowledge of that document? 

3  A This is similar to the other documents, the 

4  QAR discussing the investigation with the FBI. I don't 

s have any personal knowledge of it except having received 

6  it, as part of discovery, from the government. 

7 

8 

Q Thank you. 

MR. NEILL: I renew my objection, Your Honor, 

9  there's no foundation and also have a concern about the 

10 witness's response in, to the extent that it infers that 

11 this was provided in discovery for this set of appeals. 

12 Because it was not. This has no relation to this 

13 document, this document has no relationship to this 

14 contract or any other claims or defenses at issue in the 

15 current set of appeals. 

16 JUDGE  PAGE:  All right. Mr. Hirst, let me 

17 take Mr. Neill's objections. He points out that Mr. 

18 Karlson was not a recipient, an addressee, or the writer 

19 of this particular document. Is that correct? 

20 

21 

MR. HIRST: That's correct. 

JUDGE  PAGE:  Mr. Neill also founds his 

22  objection on this document not being part of this 

23  particular contract. Does the investigation ref erred to 

24  here part of this particular contract? 

25 
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3 

JUDGE PAGE: It is? 

MR. HIRST: I believe so. 

JUDGE PAGE: Then you need to establish that 

4 asking questions of your witness. 

5 BY MR. HIRST: 

6  Q Okay. Mr. Karlson, what were the prime 

7 contracts that were, that PSI had secured in 2005?  What 

8 contracts, what prime contracts with the government? 

9  A We had a contract for the 583. We had a 

10 contract for the M49 and we had this contract for the 

11 Mark 124. 

12 Q 

13 Mark 141. 

14 

15 

A 

At a point were we under contract for the 

Yes, we also had contracts for the 141. 

JUDGE PAGE: Let me ask a question, if I may, 

16 of you, Mr. Hirst. Michael King, I believe he was the 

17 subject of the deposition testimony that you attempted 

18 to enter earlier. Is that correct? 

19 

20 

MR. HIRST: That's correct. 

JUDGE PAGE: Did I understand from an earlier 

21 remark by Mr. Karlson that Mr. King is deceased. 

22 MR. HIRST: No ma'am. 

23 JUDGE PAGE: No. No. All right. Is Mr. King 

24  going to be a witness in this proceeding? 

25 

(202) 2344433 

MR. HIRST: To the best of my knowledge, 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON; D.C.  200053701  www.nealrgross.com 



APPX209

1-69 

1 we're not going to call him as a witness, but if the 

2  government plans on it. 

3  JUDGE PAGE: What about Gil Ellenbass and Lee 

4  Owens? Are they going to be witnesses? 

5  MR. HIRST: No, Your Honor. 

6  JUDGE PAGE: No, all right. Thank you. 

7  BY MR. HIRST: 

8  Q Mr. Kar 1 son, are there any other events from 

9  April 2005 you'd like to share with the court before we 

10 move on to another question? 

11 

12 

A 

Q 

No. 

My next question is, what key events occurred 

13 in August 2005? 

14 A The DCMA, QAR and his supervisor visited Rock 

15 Island. They had a meeting out there with them. When 

16 I complained that they were going out there to poison 

17 the well, I was told that it was just ah, an 

18 informational meeting that they I they do with all PCOs, 

19 a lot of PCOs, you know, any, any contractor and I 

20 challenge that as being accurate. We were about to get, 

21 in our, in our mind, two contracts from Rock Island. We 

22 did not get them in August. We were turned down for 

23 both of them/ one was for a fall-one contract for the 

24 M49 where we had been doing up, up until 2000 and 4 a 

25 very good job. 
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And then the other one was a simulator 

2 contractor. Both of these were Best Value awards and 

3 both of the ratings in those we, awards were 

4  dramatically different, lower from the ratings that we 

s  were used to seeing and had seen as recently as 2000 and 

6 4, as good, above average ratings. So it was very clear 

7  to me that this campaign was starting to take a toll on 

8  how we were being viewed at, at Rock Island. And this 

9  is the first time that I hired an attorney to start to 

1 o  push back on what had been now a year of abusive 

11 treatment of my company and, and the employees of my 

12 company by the QAR. 

13 Q Okay. I'd like to ask a question, Mr. 

14 Karlson, on document 264-1 please. 

15 

16 

17 

18 

19 

20 

Q 

A 

JUDGE PAGE: Rule 4, Tab 264, page 1, sir? 

MR. HIRST: Yes, Your Honor. 

JUDGE PAGE: Thank you. 

BY MR. HIRST: 

This document is dated 12-05-05. 

This document is an AMMO Data card that we 

21 entered into the WARP system at PSI. The WARP system is 

22 a fairly new system in 2000 and 5, computer generated 

23 ammunition data card system. This is the QAR accusing 

24  us of fraudulently signing his name to a AMMO Data card 

25 for a lot that had not passed its test. If you look in 
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1 that middle paragraph, it says Inspector Mike King and 

2 then signed. He interpreted that to mean that we had 

3  signed his name. What it really is is the screen asking 

4  for the signature which does not exist because it wasn't 

5 signed and you can see from the verbiage in the first 

6 paragraph, he's very excited about this. This is now 

7  two years of making fraud allegations which are 

8 patently, demonstrably, provably wrong and he's get ting 

9  agitated about it as you, as you can read from the from 

10 the document. 

11 

12 

MR. NEILL: I'd like to renew--sorry. 

JUDGE PAGE: Yes. Give us a moment here, Mr. 

13 Hirst and Mr. Karlson. I believe Mr. Karlson referred 

14 to a portion of this document that purports to have Mr. 

15 King's signature. Did I understand that correctly? 

16 

17 

18 

19 please? 

20 

THE WITNESS: He read this as, oh, I'm sorry. 

JUDGE PAGE: No, let me ask Mr. Hirst, yeah. 

MR. HIRST: Would you repeat the question, 

JUDGE PAGE: Did I understand Mr. Karlson to 

21 testify that something about this infers, or implies 

22 that Mr. King signed the--

23 MR. HIRST: The document says that the 

24 allegation from Mr. King is that his signature was 

25 fraudulently placed on the document. 
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All right, but is there 

I see that at the end of that sentence, 

3  prior to all the exclamation marks. Is there something 

4  in what is cut and pasted in here? Oh, I see down here. 

s  Government Inspector Mike King, date signed and that's 

6  above what might be components and then a series of 

7  stars. Is that correct? 

8 

9 

10 you. 

11 

THE WITNESS: Are you asking me, Your Honor? 

JUDGE PAGE: All right, Mr. Karlson, I' 11  ask 

THE WITNESS: Yes, we have a requirement to 

12 put AMMO Data Cards into the system whether they pass or 

13 not. This is one that did not pass. 

14 

15 

JUDGE PAGE: On that did not pass. 

THE WITNESS: And he interpreted the word 

16 signed as meaning that we had signed his name and 

17 accused us of fraudulently doing it. 

18 JUDGE PAGE: All right. Thank you, Mr . 

19 Karlson. Mr. Neill, did you have an objection? 

20 MR. NEILL: I did. I had, I'd like to renew 

21 my  objection to the document for relevance. Again, this 

22 appears to relate to production of a lot of the Mark 141 

23 and the item that's at issue in the contract and appeals 

24 that we're here for today is the Mark 124 Signal. Um, 

25 and this has no · relevance to any of the claims or 
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1 defenses at issue in the appeals. And in addition, I 

2  renew my foundation objection. Uh, Mr. Karlson's name 

3  is not listed as a sender or recipient--

4 

5 

THE WITNESS: We put this in the system. 

JUDGE PAGE: Okay. Mr. Karlson, let Mr. 

6  Neill finish. 

7  MR.  NEILL: --lacks personal knowledge of 

8  the, what the language in the email was intended to 

9  convey by the sender. 

10 

11 

JUDGE PAGE: Mr. Hirst, have you a response? 

MR. HIRST: Yes, the relevance is that we 

12 believe we' re entitled to fair and impartial government 

13 inspectors at our plant. And he promised that our QARs 

14 at this time were operating in good faith is completely 

15 wrong. They were incapable of this and we're entitled 

16 to fair and impartial treatment. 

17 JUDGE PAGE: All right. So let me make sure 

18 that I understand. Are you saying then that this is an 

19 example of conduct contemporaneous with the performance 

20 of the contracts at issue here? 

21 

22 

MR. HIRST: Yes. 

JUDGE PAGE: Objection overruled. I' 11 admit 

23 it for its probative value. 

24  BY  MR.  HIRST: 

25 Q 
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1 calendar year, 2006. Can you please give the court a 

2  description of the working environment during this time 

3  period? 

4  A Yes, I had a list of words extracted from 

s different documents, mostly from governmental employees 

6  which I won't cite in the book. I'll have them be my 

7  words for a description. Tense atmosphere, mocking, 

8  zero confidence, you can't even begin to know my 

9  frustration with these people, friction, starting to 

10 fester, hostile and argumentative nature, bad faith, QAR 

11 grabbed it out of her hands, intimidation, threatening 

12 imprisonment, terrified, sarcastic and negative 

13 comments, harassment, called employee a liar, they were 

14 yelling at each other. 

15 MR. NEILL: Your Honor, I obj e.ct, I'd 1 ike to 

16 object again. It appears that the witness is once again 

17 reading from a document, it's not, in the course of his 

18 testimony, it's not clear as to what document he's 

19 reading from. 

20 

21 

22 

23 

24 time. 

THE WITNESS: That could be my testimony. 

JUDGE PAGE: Okay, Mr. Karlson, hold on. 

THE WITNESS: I'm sorry. Sorry. 

JUDGE PAGE: Let Mr. Neill finish. One at a 

25 MR. NEILL: I am also not, I don't believe 
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1 that we've got a copy of the notes that were marked 

2  earlier in the proceedings if that in fact is the 

3 document that Mr. Karl son's ref erring to, but it's 

4  unclear. 

5 

6 

7  Karlson? 

8 

9  you marked 

10 

11 

12 copy. 

13 

THE WITNESS: Yes, we, well--

JUDGE PAGE: Is this the same document, Mr. 

THE WITNESS: Yes. We showed it to them and 

it. 

JUDGE PAGE: All right, but--

THE WITNESS: And we promised to get them a 

JUDGE PAGE: All right. Make sure that Mr. 

14 Neil 1 has a copy by the end of the day. Now, let me, in 

15 addition to your concern over whether you have or will 

16 obtain a copy of the document, do I understand you, Mr. 

17 Neill, to be objecting to the source of the remarks that 

18 are being made? 

19 MR. NEILL: Yes, Your Honor, the source, it's 

20 difficult to determine what that source is. If the 

21 source is the piece of paper and those are Mr. Karlson' s 

22  notes, that 1 s one thing. But it's, I haven't heard 

23 anything in terms of a foundation established where 

24 these remarks came from, who made them, what they refer 

25 to, whether they have anything to do with the contract 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX216

1-76 

1 or the issue, etc. And I renew my objection to that. 

2 JUDGE PAGE: All right. Mr. Neill has raised 

3  an objection, Mr. Hirst, regarding the source of the 

4  documents, by whom they were made, how Mr. Karlson 

5  obtained information about these documents, what 

6  personal knowledge he has about these comments that were 

7  made. I will give you the opportunity to lay a 

8  foundation. 

9 

10 

MR. HIRST: Okay. 

JUDGE PAGE: And after that I will allow Mr. 

11 Neill to either renew his objection or pass. Mr. Hirst. 

12 

13 Q 

BY MR. HIRST: 

Let's go through the remarks you made, Mr. 

14 Karlson, tense atmosphere. What was the source of that 

15 statement. What is your personal knowledge of it? 

16 A There is a visit from the Deputy Program 

1 7 Manager, Kowal ski . It may have been extracted from 

18 that. I'll have to check that. I know several of them 

19 were from that document. 

20 specific one was or not. 

I don' t remember if that 

21 JUDGE PAGE: Okay, Mr. Karlson, are you 

22 referring to another document here? 

23 THE WITNESS: Yes, there's one in the book 

24 that I can cite. 

25 
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1 from a document in the Rule 4 file, let's look at the 

2 document in the Rule 4 file. 

3  THE WITNESS: Okay. Okay. When we get to 

4 that, we'll do that, Your Honor. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

JUDGE PAGE: I think we are to that, sir. 

THE WITNESS: Well, okay, but, what 1 s that? 

MR. HIRST: Here they are, Your Honor. 

THE WITNESS: Tab, Tab 22, 224, Your Honor. 

MR. HIRST: Okay. 

JUDGE PAGE: All right. Tab 222? 

THE WITNESS: 224. 

JUDGE PAGE: 224, thank you. 

JUDGE PAGE: Now, Mr. Hirst, before you begin 

Mr. Karlson regarding this document, remember 

15 that you have to lay it out and put a foundation 

16 indicating Mr. Karlson' s personal knowledge of this 

17 particular document. 

14 to exam 

18 BY MR. HIRST: 

19 Q Mr. Karlson, what is your personal knowledge 

20 of this document? 

21 A Well, I was a participant in some of the 

22 meetings that he I s ref erring to here and I'm referenced 

23 in the document as having discussions with Mr. Kowalski 

24 during his visit. This document is intended to be 

25  minutes of meetings that were held between Mr. Kowalski 
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1 and standardizedQARs. This is his trip report of his 

2  visit to PSI. 

3 

4 

5 

6 

Q Okay. 

MR. NEILL: Objection. Lack of foundation. 

JUDGE PAGE: Mr. Hirst. 

MR. HIRST: I don I t understand why he doesn I t 

7  see the foundation. If you read it, it's a trip report. 

8  It 1 s listed as such. 

9 

10 report? 

11 

12 

JUDGE PAGE: Did Mr. Karlson write the trip 

MR. HIRST: No. 

JUDGE PAGE: Was he given a copy to review 

13 before it was finalized? Does he have any personal 

14 involvement in this document? 

15 MR. HIRST: I believe he said before he was 

16 personally involved because he attended the meetings, 

17 and in the minutes it references those meetings that he 

18 was there at. 

19 JUDGE PAGE: All right. Mr. Hirst, you may 

20 examine Mr.--

21 

22 

MR. HIRST: Karlson. 

JUDGE PAGE: Thank you. You may examine Mr. 

23 Karlson regarding the meetings in which he participated. 

24  That I s very different from examining him with respect to 

25  this document. And so to rule on Mr. Neil I s objection, 
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1 I'll give you the opportunity for a foundation, but if 

2 you cannot establish a foundation, then you may still 

3  exam Mr. KARLSON with respect to those meetings that he 

4  participated in. 

5  MR. HIRST: Why don I t you do that then? Why don't I ask 

6 this, Mr. Karlson, can you outline the key points of the 

7  meetings that were held? 

8 

9 

10 

11 A 

MR. NEILL: Objection, relevance. 

JUDGE PAGE: Overruled. 

BY MR. HIRST: 

This gentleman visited PSI because he learned 

12 that there were problems and wanted to understand what 

13 those problems were and he came and discussed those with 

14 us. A number of actions were agreed to. There's a 

15 paragraph on Page 224-3 that is entitled Programatic 

16 Actions. Those are the things that he and I discussed 

17 because he was there for the 583 program, which was not 

18 going well and changes needed to be made, including the 

19 changes that needed to be made were changes to the QARs 

2 o  and some changes were, in fact, made as a result of this 

21 visit by Mr. Kowalski. 

22 

23 

Q Elaborate on what those changes were. 

JUDGE PAGE: All right. If I may, just for 

24 a moment, Mr. Karlson, do I understand that Mr., this 

25 document which was authored by Mr. Kowalski, I'm not 
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1 asking you, I 1 m not allowing Mr. Hirst, until Mr. Hirst 

2 establishes a foundation, a direct connection between 

3 you and the document, you can testify with respect to 

4  the meeting, not with respect to the document. There's 

5  a difference. 

6  THE WITNESS: Okay. We were going to do 

7  that. We got to that maybe --

8  JUDGE PAGE: Then please testify from your 

9  memory. 

10 THE WITNESS: From in 2006--

11 JUDGE PAGE: Not from the document. 

12 THE WITNESS: Mr. Kowalski visited us. He 

13 had indications of problems and he was the kind of 

14 person that would go and get on a plane and go and deal 

15 with them. He met with DCMA for a period of time and 

16 then he came and met with us. It was clear to him that 

17 we had a nonfunctioningworking relationship with DCMA 

18 at that time. One of the QARs was removed immediately. 

19 He was there on a Friday. This visit from Mr. Kowalski 

20 was on a Friday. That QAR did not go back to work on 

21 Monday. He was sent somewhere else, I think to Atlant 

22 Mr. Karlson Mike King was replaced a couple months 

23 later. He assigned an engineer from his staff, a 

24 gentleman by the name of Rich Profeta to who will be a 

25 witness here later today or tomorrow, to speak from his 
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1 own perception of what the assignment was and what the 

2  problems were, but it was very clear to this gentleman 

3  that there were fundamental problems. He wasn I t getting 

4  his product because of them and they needed to be 

5  addressed. Part of addressing those problems was making 

6  changes to the QAR staff, even though that wasn I t 

7  entirely sufficient for the company. What he did was 

8  have his engineer be the person through which problems 

9  with his products had to go, specifically CARs, 

10 Corrective Action Requests. The QARs were using them. 

11 They'd write a CAR, they wouldn't pull a lot sample. 

12 You couldn't do testing. You couldn I t ship the product. 

13 Things were backing up. He needing the product. So one 

14 of the changes he made was that CARs had to be written 

15 by his representative who he would send to stay at the 

16 plant for an extended period of time to fix the 

17 technical issues and to fix the personal issues. Once 

18 the CARs stopped and the QARs couldn I t spend their time 

19 trying to stop that program, they turned their attention 

20 to other programs, including this program. But that 

21 gentleman coming down solved the probl~m that the 

22 company had companywide for his problem, for his product 

23 only and it was effective. So he recognized these 

24 problems and he dealt with them and those problems are 

25 what I was trying to describe in my testimony of the 
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read to describe the 

2  environment. He came and saw the environment and he did 

3  something about it and it was very effective. 

4  BY MR. HIRST: 

5  Q Thank you. Next question, did your company 

6  have these difficulties with your other customers? 

7  A No, about half of our work does not involve 

8  the QARs and it does not involve Government source 

9  inspection and you know, have a warranty that we offer 

1 o  with our product. Occasionally, like once every year or 

11 two, somebody might have a quality problem related to 

12 something that we've produced but those products where 

13 there wasn I t Government source or QAR oversight weren't 

14 held up. They weren't delayed. They weren't impeded 

15 and we have one population of employees, they work on 

16 Government jobs and non-Government jobs. It I s not like 

17 the Government jobs get all the problem employees and we 

18 have all the quality problems. It was that the QARs 

19 were looking for problems constantly and they weren't 

20 involved with those other jobs and those jobs ran 

21 relatively normally. We have one staff for both 

22 Government jobs and non-Government jobs. We have ISO 

23 system for Government jobs and non-Government jobs so it 

24 was only where these QARs were involved that we had very 

25 significant constant problems that lasted for years and 
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1 all of which coincided with the period performance of 

2 this contract. 

3  Q The follow-up question, during this time 

4  period do you recall approximately the percentage of 

5 Government jobs that were held by PSI either on a prime 

6  contract or subcontract versus those that were 

7  non-Government jobs? 

8  A Well 1 the percentage in terms of Government 

9  jobs are much larger so in terms of how much revenue 

10 they are responsible for would be a high percentage, 

11 like perhaps half or more than half. In terms of a 

12 number of jobs 1 there were only a handful of jobs but 

13 they would go on for multiple years. 

14 Q For some of these other customers, customers 

15 that their product would go to the Government where PSI 

16 was functioning as a subcontractor? 

17 Correct. General Dynamics 1 Align Tech 

18 Systems, companies like that. 

19 

20 

Q 

A 

How did those jobs go? 

They were relatively smooth. We had the 

21 normal problems that any factory would have in producing 

22 items. We didn't have this extra layer of intervention 

23 and interference. 

24 Q Okay. Next question, I want to take you to 

25 March of 2006. I'd like you to please relate some of 
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1 the key events that occurred during that time period, 

2 please. 

3  A This was the month that the engineer that I 

4  spoke of from Picatinny arrived at the plant. It was 

5  also the month where the QAR went to Quantico, Virginia 

6  to inspect a  lot of the Mark 141s, which had been 

7 shipped to the FBI. 

8  JUDGE PAGE: All right, Mr. Karlson, forgive 

9  me for interrupting. It would be very helpful if you 

10 would identify these individuals by name. 

11 

12 

13 

14 

15 

THE WITNESS: QAR, Mike King. 

JUDGE PAGE: You mentioned --

THE WITNESS: Yes, I 1 m sorry. The engineer 

JUDGE PAGE: The engineer from Pica tinny and 

16 all of that. It I s very difficult to follow your 

1 7 testimony. 

18 

19 

I do need the names. 

THE WITNESS: I 1 m sorry. I'm sorry. 

JUDGE PAGE: But I will give Mr. Neil was 

20 rising to make an objection. 

21 MR. NEILL: Yes, Your Honor, and I'd just 

22 like to renew my objection. I don't mean to take up 

23 time in the record, but this line of questioning appears 

24 to have to do with allegations of bias by DCMA QARs. 

25 Those allegations are not raised in PSI' s claims nor in 
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1 any of the defenses to the termination for default in 

2  this case. The facts of the case, the facts at issue in 

3  the rejection of Lot 3-3A that's at issue in one of the 

4  claims are really fairly not really contested. I mean, 

5 it has to do with the defects that was observed by PSI 

6  in the course of lot acceptance testing and reported and 

7  the claim has to do with whether the Government should 

s or should not have accepted that lot given the existence 

9  of those things. This testimony has nothing to do with 

10 that. With respect to the termination for default, the 

11 key facts there have to do with whether or not PSI 

12 delivered a lot in accordance with the contract schedule 

13 and again, there are two lots that were, the Government 

14 contends were delivered or were not delivered on time. 

15 The issue there is that the lots did not conform to the 

16 contract specifications and there is no issue raised in 

17 PSI' s claims in its pleadings anywhere about QAR bias or 

18 overzealous inspection or Government interference. So 

19 this whole line of questioning is irrelevant and I would 

20 just like to renew my objection to it. 

21 JUDGE PAGE: Mr. Hirst, can you tie this line 

22 of testimony into it? All right. Then for the record 

23 

24 

25 
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1 matters moving smoothly, Mr. Neil, I will note your 

2  continuing objection. You need not register it every 

3  time but are welcome to do so. If there 1 s something in 

4  particular that you think should be brought to my 

5  attention, please do so. 

6 

7 

MR. NEILL: Thank you. 

JUDGE PAGE: Mr. Hirst, having said that, I 

8  will admit it for its probative value and as I explained 

9  to you earlier 1 the probative value will be high or low 

10 depending upon the level of connection you can make in 

11  the authority of the witness that you' re using to 

12 testify about a particular event document, et cetera. 

13 MR. HIRST: When I'm under oath as a witness, 

14 I will clearly make that connection for you, Your Honor. 

15 JUDGE PAGE: I'm allowing you to continue 

16 with Mr. Karlson now, sir. 

17 BY MR. HIRST: 

18 

19 

Q 

A 

Please continue, Mr. Karlson, March 2006. 

Yes I Mr. Rich Profeta at the direction of the 

20 deputy program manager for medium cal ammo came to the 

21 plant that started his assignment. That assignment 

22 would go for over the course of the next two years and 

23 unbeknownst to us at the time the lead QAR, Mike King, 

24 went to Quantico to inspect at the request of the FBI, 

25  a lot of grades that we had shipped to the FBI. He 
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1 claimed that we had salted the lot with good units and 

2  bad units and that we had put bad, good units on top of 

3  the bad uni ts so as to deceive them at incoming 

4  inspection. This was not the truth. 

5  Q Okay. Bring your attention to the following 

6  month, April 2006. Again, please continue on with some 

7  of the key events pertaining to this case. 

8  MR. NEILL: Objection, Your Honor. It's not, 

9  there's no question there that I can discern. 

10 

11 

12 

13 

Q 

A 

MR. HIRST: I'll rephrase it for him. 

JUDGE PAGE: Thank you, sir. 

What occurred in April of 2006, Mr. Karlson? 

This was the visit from the deputy program 

14 manager that I had talked about previously. I had met- -

15 I met with him. Among the things that he stated, both 

16 PSI and DCMA have been locked in this battle. D Mark is 

1 7 nonexistent . We will need to pull our delegation to 

18 save PSI. The problems are more severe than originally 

19 suspected and the criminal investigation is not going 

20 away. 

21 MR. NEILL: Objection, Your Honor. Again, 

22 Mr. Karlson appears to be reading from a document--

23 

24 

25 finish. 
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1 THE WITNESS: Sorry, sorry. 

2  MR. NEILL: It is not at all clear that he 1 s 

3  testifying from his own personal recollection or is 

4  simply looking at what might have been in this document 

5  that may or may not been authored by Mr. Kowalski and to 

6 which no foundation has been established. 

7  JUDGE PAGE: Mr. ·· Neil has raised a very 

8  serious objection. Mr. Karlson, I gave you considerable 

9 leeway this morning in allowing you to use Exhibit A-1, 

10 which I understand because I don't have a copy, I will 

11 tomorrow, I know as will Mr. Neil of that document, 

12 which you were using to refresh your memory. Such 

13 things are allowed on appropriate occasions. But I need 

14 you to testify not from a document that has not been 

15 demonstrated to be of your writing or in which you had 

16 any particular involvement in the document. We do have 

1 7 hearings to test your memory to get you to explain 

18 events. So I' 11 ask you to please let us know from your 

19 memory what is the answer to the questions that are 

20 being raised by Mr. Hirst. 

21 MR. HIRST: Can I ask a question? Are we 

22 saying that Mr. Karlson, as we said before, cannot use 

23 his notes? 

24 JUDGE PAGE: I'm not saying he can 1 t use his 

25 notes, but he cannot testify from the document, forgive 
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1 me for not recalling the exact number it was--

2  THE WITNESS: Well, I've got the wrong one. 

3 That's the problem Your Honor it wasn't 224. I'm trying 

4  to find it. 

5 

6 

JUDGE PAGE: All right. 

THE WITNESS: But it's the same issue. It's 

7  his letter, his trip report. 

8  JUDGE PAGE: All right. Mr. Hirst needs to 

9  be the one to locate the document. If you need a brief 

10 recess I' 11 give you one, but let me be clear, Mr. 

11 Karlson, I need you to testify from your own memory. 

12 You can be examined on a witness where you have 

13 authority to speak, on a document where you have 

14 authority to speak. Other than that , and with the 

15 limited exceptions that I have given you, with respect 

16 to Exhibit A-1 where you made some notes to refresh your 

17 memory, you cannot put into useful testimony in the 

18 trial words from documents that are not of your making 

19 or involvement. It needs to come from your memory. Now 

20 if you would like a brief recess, I will grant you one. 

21 

22 

23 

24 

THE WITNESS: No, I'll find it later. 

JUDGE PAGE: All right. 

THE WITNESS: Thank you, Your Honor. 

JUDGE PAGE: Mr. Neill, have sufficiently 

25 ruled upon your objection to the extent I have ruled? 
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1 I'm not certain I have. 

2 

3 

MR. NEILL: I believe so, Your Honor. 

JUDGE PAGE: I have given appellant a 

4  caution. I will allow you to hold your objection in 

5  advance in appellant . You cannot get in a document 

6  merely by having Mr. Karlson or anyone else who had no 

7  authority to testify with respect to that document by 

8  having them read portions into the record. You can test 

9  his memory of the meetings you say he attended. That's 

10 fair. Mr. Hirst, please continue. 

11 MR. HIRST: Mr. Karlson, from your memory, please 

12 continue on April 2006. 

13 JUDGE PAGE: I need a question. Give us a 

14 question. 

15 MR. HIRST: What occurred in 2006 from your 

16 memory? 

17 JUDGE PAGE: Relevant to this contract. 

18 A I •ve testified about Mr. Kowalski's visit 

19 already from my memory. 

20 

21 

Q 

A 

Anything else, Mr. Karlson? 

I was to have a phone conversation with him 

2 2 each Thursday. That was one of the things that he 

23 instituted as a communication tool. 

24 

25 

Q 

A 

(202) 2344433 
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1 months. 

2 Q  Thank you. Again, for the Court's benefit, 

3 please tell us who Rich Profeta is. 

4  A He is the engineer who works on the staff of 

5  Mr. Kowalski who he sent to straighten out what needed 

6  to be straightened out with his program. He instituted 

7  a requirement that CARs would go through him. Within 

8  six months the improvement of that program had improved 

9  dramatically and he will be testifying later as to more 

10 of his personal involvement. 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

himself. 

Q 

2006? 

A 

MR. HIRST: Anything else, Mr. Karlson? 

JUDGE PAGE: Mr. Hirst, I need a question. 

Is there anything pertaining to Mr. Prof eta? 

About Mr. Profeta 1 no, he 1 11 speak for 

Next question, what occurred on May 12th, 

The lead QAR, Mike King, was informed that 

19 the NCIS agent who has been leading the investigation 

20 has been reassigned. All the materials that had been 

21 taken from our plant during the raid in 2005 were sent 

22 from MacDill Air Force base to the FBI in Macon, FBI 

23 off ice in Macon. They were not going to drop this 

24 investigation even though the NCIS charges, they were 

25  the lead investigator had found no merit to any of them. 

(202) 234-4433 
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Renew my objection to that 

2  question for relevance. It's a not at all apparent that 

3 this has anything to do with a contracted issue in these 

4  appeals. 

5  JUDGE PAGE: All right. At this time we 1 re 

6 going to take a ten-minute recess until about a quarter 

7  after and I will go off the record and I would like to 

B  have a brief private meeting in the jury room with Mr. 

9  Hirst, Mr. Karlson 1 Mr. Neil, and Captain Davidson. 

10 (Whereupon, the above-entitled matter went 

11 off the record at 2:03 p.m. and resumed at 2:51 p.m.) 

12 JUDGE PAGE: As I mentioned prior to 

13 returning to the record 1 I held a private conference 

14 with the palace party representatives and with 

15 Government counsel. During that time we discussed the 

16 fact that there had been numerous objections on the part 

17 of the Government and explanations on the part of the 

18 board. Particularly I have upheld a number of those 

19 objections regarding the rules of civil procedure and 

20 the rules of evidence which do apply to a trial. I 1 m 

21 well aware that neither Mr. Hirst nor Mr. Karlson is an 

22 attorney, nor are you a practiced litigator. I want to 

23 make sure that we are entirely fair to you and that you 

24 are afforded every opportunity of due process of law. 

25 We talked a bit about the proper approach for 

(202) 234-4433 
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1 questioning a witness and introducing a document. I 

2  gave the appellant the opportunity, should you wish to 

3  take the rest of the afternoon, which at this point is 

4  really only about an hour-and-a-half but I intend to 

5 wrap up the hearing each day at 4:30 and I will do that 

6  because marshals would like us to be out of the building 

7  by 5:00. So we'll conclude at 4:30 to give you enough 

8 time to pack up whatever documents you think appropriate 

9  and take with you and exit the premises. But in that 

10 next hour-and-a-half, Mr. Hirst, I gave you the 

11 opportunity to go back and to review your questions that 

12 I know you have developed to see if there were any 

13 changes you wanted to make in light of our discussion or 

14 I gave you the option of continuing Mr. Karlson. What 

15 do you wish to do, Mr. Hirst? 

16 MR. HIRST: We would like to continue, Your 

17 Honor. 

18 JUDGE PAGE: All right. Very well. Thank 

19 you. Let me ask before we go forward, Mr. Neil, Captain 

20 Davidson, whether there is anything you wish to offer 

21 for purposes of the record? 

22 MR. NEILL: No, Your Honor, your summary is 

23 fine. Thank you. 

24 JUDGE PAGE: All right. Thank you. I will 

25  note in part that it appears that part of the conclusion 

(202) 234-4433 
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1 on the part of appellant's party representatives came 

2  from the fact that they previously participated in an 

3 ADR, which I understand to have been a mediation, and in 

4  that the rules of civil procedure and evidence are 

5  relaxed. 

6  here. 

In fact, they are not followed but they are 

Mr. Hirst, you may examine or continue your 

7 examination of Mr. Karlson. Mr. Karlson, I remind you 

8  that you remain under oath. 

9 BY MR. HIRST: 

10 Q Thank you, Your Honor. Let 1 s continue on, 

11 Mr. Karlson. What occurred in October of 2006? 

12 A The company and myself and several other 

13 individuals were served with six civil lawsuits from 

14 three FBI agents who had been injured in an accident in 

15 2004. For the first time we understood what was 

16 happening and why we had been having so many problems 

17 with the Government. 

18 Q Thank you. Let I s move on. What occurred in 

19 January 2008, please? 

20 A You were hired, from a competitor ammunition 

21 company and by the spring you were to take over the Mark 

22 124 contract. And you 1 ll testify about that later. 

23 Q What occurred in April of 2008? 

24 The company and several individuals were 

25 indicted. None of the numerous fraud allegations from 

(202) 2344433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE .•  N.W. 
WASHINGTON,  O.C.  200053701  www.nea!rgross.com 



APPX235

1-95 

1 the QAR Mike King at the plant are in the indictment. 

2  There are two main allegations, one about units 

3 inspected at Quantico, shipped to the FBI inspected by 

4  Mike King, and falsely testified to at the grand jury 

s and the other charge was about an umbrella contract that 

6 we were reported to have had with the FBI in which they 

7  claimed we violated. We did not understand the 

We were not privy to the a allegations at the time. 

9  inspection of the uni ts at Quantico, nor did we have an 

10 umbrella contract with the FBI. They had seized a  lot 

11 of our documents during the search in 2005 and we 

12 assumed that there was an umbrella contract that we were 

13 not aware of. 

14 MR. NEILL: Sorry to interrupt, but I'd like 

15 to renew my objection to the relevance of this as sort 

16 of a narrative response but the units, just to make sure 

17 that it's clear on the record, the units that Mr. 

18 Karlson is testifying about have nothing to do with the 

19 contract at issue in these appeals and that's my 

20 objection to the relevance of the testimony. 

21 JUDGE  PAGE:  Mr. Hirst, do you have a 

22 response to that? 

23 MR. HIRST: Yes. We believe that we are 

24 entitled to fair and impartial Government inspectors and 

25  the premises of the QARs were operating in good faith is 

(202) 234-4433 
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1 completely wrong. They're incapable of this. We are 

2  entitled to fair and impartial treatment. 

3  JUDGE PAGE: All right. Now, Mr. Hirst, 

4  that's a legal argument, but what Mr. Neil is objecting 

5 to and, Mr. Neil, correct me if I am mistaken, what Mr. 

6  Neil is objecting to is the failure to lay the 

7  foundation to tie the events with respect to the FBI 

8  investigation and contract to the matter before us. 

9  Does that summarize your objection, Mr. Neil? 

10 MR. NEILL: Yes, the gist of it, Your Honor, 

11 yes, ma' am. 

12 JUDGE PAGE: Mr. Hirst, I will give you the 

13 opportunity to lay that foundation. If you do not lay 

14 that foundation, Mr. Neil, I'll ask that you renew your 

15 objection and I 1 ll rule on it. 

16 

17 that. 

18 

19 

MR. HIRST: I have nothing further to say on 

MR. NEILL: I renew my objection, Your Honor. 

JUDGE PAGE: Sustained. For your benefit, 

20 Mr. Hirst and Mr. Karlson, when I sustain an objection 

21 to particular testimony, then that testimony is not 

22 accepted by the board. 

23 BY MR. HIRST: 

24 Q Okay. You had mentioned before, Mr. Karlson, 

25  that you sought to get clarity with respect to the 

(202) 2344433 
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1 allegations that you described? How did you do that? 

2  A We asked to inspect the units at Quantico. 

3  We asked for the document, which was the umbrella 

4  contract, which we were to allegedly have violated. 

5 

6 

Q 

A 

What was the result? 

The Federal judge ordered an inspection of 

7  the units at Quantico and ordered a copy of the umbrella 

8  contract be provided to us. 

9  MR. NEILL: Your Honor, renew my objection. 

10 The witness is testifying about the units and it's not 

11 at all clear that these units have anything to do with 

12 the contract at issue in these appeals. 

13 

14 

JUDGE PAGE: Mr. Hirst, how do you respond? 

MR. HIRST: I 1 11 respond in this fashion, 

15 that the witness has testified to actions by the quality 

16 assurance representative in charge of the plant and his 

17 actions do have a bearing on the way the Mark 124 

18 contract was handled. 

19 JUDGE PAGE: Let me ask you a couple of 

20 questions then, Mr. Hirst. Is this the same QAR? You 

21 need to establish that. You need to show it's in the 

22 same time frame. If you're trying to show a pattern of 

23 Government--

24 

25 

(202) 2344433 

MR. HIRST: Yes, it also, yes. Okay. 

JUDGE PAGE: Hold on. 
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MR. HIRST: Yes. 

JUDGE PAGE: Hold on. 
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If you're trying to 

3  show a pattern of Government conduct, you need to 

4  establish person, place, and time. I'm going to give 

s you the opportunity to lay that foundation. If you 

6 cannot do so I'll expect Mr. Neil to renew his 

7  objection. 

8  MR. HIRST: I'd like to question the witness 

9  to establish that foundation. 

10 

11 

12 

13 

14 Q 

JUDGE PAGE: You must question the witness. 

MR. HIRST: That's fine. 

JUDGE PAGE: Specific questions. 

BY MR. HIRST: 

Mr. King, Mr. Karlson, he was, what was his 

15 time that he was a QAR at Pyrotechnic Specialties? 

16 A He was the lead QAR until July of 2006. 

17 JUDGE PAGE: Excuse me. Could I have the 

18 full name of Mr. King for the record? 

19 

20 King. 

21 

22 

23 Q 

24 A 

25 Q 

(202) 234-4433 

MR. HIRST: To my knowledge it I s Michael 

JUDGE PAGE: Ask your witness, please. 

BY MR. HIRST: 

What is the full name of Mr. King? 

Michael King, I believe. 

Thank you. Mr. King was assigned to 
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1 Pyrotechnic Specialties when? 

2 

3 

A 

Q 

2003 through 2006 and then again in 2013. 

What prime Government, prime contracts was 

4  PSI working on during this time period, please? 

5  A The same contracts, the 583, the Nark 124, 

6  the Mark 141, and I think that 1 s the answer. 

7 

8 

9 

Q 

A 

Q 

Was the M49 trip flair? 

Yes, the M49 trip flair. 

Thank you. So, Your Honor, by Mr. Karlson' s 

10 testimony you can see to Mr. King was involved in all of 

11 these contracts that we're speaking of. So we do feel 

12 it's relevant that his actions that were taken at this 

13 time point to an attitude of how the company was being 

14 treated on all these prime contracts. 

15 

16 

17 Q 

JUDGE PAGE: Objection overruled. 

BY MR. HIRST: 

Thank you. Excuse me while I'm able to get 

18 my place, my question. We were talking about how this 

19 was resolved. Can you please pick it up? 

20 A Yes, the inspection of the units took place 

21 the day after Christmas in 2008, three weeks before the 

22 criminal trial was to start. It showed clearly that a 

23  uniform lot of grenades without any mixing or 

24 camouflaging or salting had occurred was in the presence 

25 of the same QAR, Mike King, who had done the original 

(202) 234-4433 
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1 inspection. An attorney for the defense, the same FBI 

2  agent who was there during the original inspection and 

3  an engineer from the plant from Pyrotechnic Special ties. 

4  The umbrella contract that was alleged to have existed 

5  was a one-time purchase order from 2001 between FBI and 

6  the company. It stated on the second page, that it was 

7  a one-time purchase order. It was no way an umbrella 

8  contract or an indefinite delivery contract or any other 

9  kind of contract as was alleged. The charges were 

10 dismissed. The judge stated an investigation of the 

11 FBI, will commence in his court if they re-indict. The 

12 QAR stated we got off on a technicality. 

13 Q  My last question for you, Mr. Karlson, what 

14 occurred in June of 2009? 

15 A The M49 contract was terminated for default. 

16 That contract is with the same PCO and the same contract 

17 specialist and the same QARs. They cite quality system 

18 failures going back to 2004. They try to use the CAR 

19 that had been closed out years ago in perpetuity. We 

2 o  were convinced that they had not understood what 

21 happened in court. It had not been accurately 

22 communicated to them and that there was a black cloud 

23 over the company because of all these events and that 

24 the well with that buying command was poisoned. 

25 Q 

(202) 234-4433 

Can you please clarify for me, you stated 
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1 that there was no reason for us to believe that what 

2  occurred in court was communicated to them. 

3 them? 

Who is 

4  A Them is Rock Island people that had 

5  cognizance over two contracts, one which they then 

6  terminated and one which was to be terminated, which is 

7  the subject of these proceedings. 

8  MR. HIRST: I have no further questions of 

9  this witness Your Honor. 

10 JUDGE PAGE: All right. Thank you, Mr . 

11 Hirst. Mr. Neil, you may cross-examine Mr. Karlson. 

12 

13 

14 Q 

CROSS-EXAMINATION 

BY MR. NEILL: 

Mr. Karlson, if you would, please turn to 

15 Rule 4, Tab 245. It's Tab 243, I apologize, Tab 243. 

16 

17 

18 

19 

20 

21 

22 

23 

24 it? 

25 

A 

Q 

Q 

A 

(202) 234-4433 

I've got it. 

I'm sorry? 

JUDGE PAGE: 243, sir? 

MR. NEILL: I'm sorry, it was 245. 

JUDGE PAGE: 245? 

MR. NEILL: Yes. 

JUDGE PAGE: Thank you. 

You testified about this document. What is 

It's an e-mail from Mike King to his boss 
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1 referencing a meeting with the NCIS agent, Mike Ernest. 

2 Q  Did you write that e-mail? 

3  A No. 

4  Q  Did you receive that e-mail? 

5  A Yes. 

6  Q Did you receive it directly from the author 

7  of the e-mail through the e-mail system at the time? 

8 

9 

A 

Q 

No. 

Okay. All right. You weren I t copied on this 

10 e-mail at all? 

11 

12 

A 

Q 

No. 

Okay. So this is a piece of internal 

13 correspondence to which you were not privy at the time 

14 it was sent; is that right? 

15 

16 

A 

Q 

That's correct. 

Okay. Do you have any personal knowledge 

17 about the contents of this document? 

18 A Not at the time I didn I t, not until I 

19 received it. 

20 Q Is that a yes or no? Do you have personal 

21 knowledge about the contents of this document, Rule 

22 4-245? 

23 A 

24 viewed it. 

25 Q 

(202) 234-4433 

Only the knowledge that I have from having 

Okay. In your testimony you ref erred to 
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1 allegations of fraud and you talked about an indictment. 

2  The fraud allegations that were the subject of an 

3  indictment did not relate to the contract that's at 

4  issue in these appeals, did it? 

5  A That's correct, it did not. 

6  Q Okay. And the fraud allegations that were, 

7  I'm sorry. Please strike that. If you'd please turn to 

8  Tab 259. What is this? 

9  A This is an e-mail from Mike King to his 

10 supervision in Atlanta informing them. 

11 

12 

Q 

A 

And who is his supervision? 

Susan Clark is his immediate supervisor and 

13 other two are fraud attorneys in Atlanta, DCMMR. 

14 

15 time? 

16 

17 

18 time? 

19 

20 

21 

22 

Q 

A 

Q 

A 

Q 

A 

Q 

Were you a recipient of this e-mail at the 

No. 

And were you copied on the e-mail at the 

No. 

Did you author the e-mail? 

No. 

All right. Do you have any personal 

23 knowledge about the events that are described in the 

24 e-mail? 

25 A 

(202) 234-4433 

I learned about the visit that he took later 
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1 on but was not there at the time it occurred. 

2  Q Okay. And you have no personal knowledge of 

3  the contact that is described, the contact by the FBI 

4  off ice in Macon that's described in the body of the 

s e-mail? That's correct, isn't it? 

6 A I have knowledge of the second inspection of 

7  the same uni ts and they had previously inspected them at 

s this time. 

9  Q And the uni ts that you I re describing are Mark 

10 141 units, not Mark 124 signals that are the subject of 

11 this contract; is that right? 

12 

13 

A 

Q 

That's correct. 

Okay. So this e-mail does not pertain at all 

14 to the performance of the contract that's at issue in 

15 these appeals; is that right? 

16 A It only has to do with the QAR. 

17 Q Okay. But not the contract that's at issue 

18 in these appeals; correct? 

19 A He was the same QAR. 

20 Q But the units that are described in this 

21 message are not units that were manufactured for the 

22 contract? 

23 A That's correct. 

24 Q Okay. And I believe you testified about Rule 

25 4-270. If you'd please turn to Tab 270. What is this? 

(202) 234-4433 
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This is the same issue an e-mail from Mike 

2  King to his superiors about an inspecti01 at units at 

3  Quantico. 

4  Q 

5  you mean? 

6 

7 

8 

A 

Q 

A 

Okay. And you said by his superiors I who do 

His direct superior was Susan Clark. 

Susan Clark; correct? 

Correct. So I don't see her on here so I'm 

9  wrong about that. It's just the attorneys at DCMA that 

10 it's sent to. 

11 Q So Gill Bass and Lee Owens were DCMA 

12 attorneys; is that right? 

13 

14 

15 

16 

17 

18 

19 

A 

Q 

message? 

A 

Q 

A 

Q 

Correct. 

Okay. And are you copied on this e-mail 

No. 

Did you author this e-mail message? 

No. 

Did you receive it at the time back- -the date 

20 it's marked March 15th, 2006, did you receive it at the 

21 time? 

22 

23 

A 

Q 

No. 

Okay. And would you have any personal 

24 knowledge about the events that are described in the 

25 body of that e-mail message at Tab 270, personal 

(202) 234-4433 
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1 knowledge, firsthand knowledge? 

2 A Only in that I heard the testimony of Mr. 

3  King when he spoke about it. 

4 

5 

6 

Q 

A 

Q 

Okay. So no firsthand knowledge? 

If that's not firsthand then, no. 

If you'd please turn to Tab 264. 

7  believe you testified about this document. 

s this? 

And I 

What is 

9  A This is an e-mail sent to Susan Clark from 

10 Mike King accusing us of fraudulently entering an ammo 

11 data card into the warp system and signing his name to 

12 it. 

13 Q 

14 e-mail? 

15 

16 

A 

Q 

Okay. Are you listed as a recipient to this 

No. 

Did you receive this e-mail at the time, 

17 December 5th, 2005? 

18 A I was aware of this happening at the time. 

19 I didn't have this document, but I knew of the 

20 allegation. 

21 Q So the answer is, no, you did not receive it 

22 at the time? 

23 A 

24 the time. 

25 Q 

(202) 234-4433 

I don't recall how I became aware of it at 

Okay. Did you author this e-mail? 
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No. 

And if you look there's, the second paragraph 

3  of the body of the e-mail is in all caps and the first 

4  line reading ammunition data card. If you look at, 

5  below that there's NSN and that's National Stock Number; 

6  correct? 

7 

8  Q 

THE WITNESS: Correct. 

And below that is a line that reads 

9  nomenclature charge MK141-0. So the information in this 

10 e-mail refers to, I mean, are you familiar with the 

11 ammunition data card? 

12 

13 

A 

Q 

Yes. 

Okay. And does this ammunition data card 

14 pertain to signals that were manufactured for the 

15 contract, the 0098 contract that's at issue in these 

16 appeals? 

17 

18 

A 

Q 

No. 

Okay. Turn to Tab 224. And I believe you 

19 testified about this document as well. If you turn to 

20 the fourth page, there's a signature block at the end 

21 that reads Robert Kowalski, DPM small and medium 

22 caliber. So who is Mr. Kowalski? 

23 A He I s the deputy program manager for small and 

24 medium caliber. 

25 Q Okay. And you interacted with Mr. Kowalski; 

(202) 234-4433 
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1 correct? 

2 

3 

4 

5 

A 

Q 

A 

Q 

Correct. 

And you had meetings with him? 

Many times. 

1-108 

All right. And did Mr. Kowalski have any 

6 involvement in the Mark 124 contract that 1 s at issue in 

7  these appeals? 

8 

9 

A 

Q 

No. 

And so your meetings with Mr. Kowalski had 

10 to do with performance of another contract; is that 

11 right? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Yes. 

Okay. And which contract was that? 

M583. 

Okay. And I believe you testified, 

16 mentioned Mr. Prof eta's name and Richard Profeta was an 

17 employee of Mr. Kowalski who was involved in assisting 

18 with the M583 contract; correct? 

19 A He I s  an employee of the Government who works 

20 on the staff with Mr. Kowalski. 

21 Q And his involvement was with administration 

22 of the M583 contract? 

23 

24 

A 

Q 

Yes. 

Okay. And Mr. Prof eta had no involvement in 

25 administering the Mark 124 contract{ did he? 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX249

1 A 

2  Q 
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Not to my knowledge. 

Okay. And you mentioned in your testimony 

3  six civil lawsuits filed by FBI agents. Did any of 

4 those lawsuits have to do with the Mark 124 contract 

s that 1 s at issue in these appeals? 

6 

7 

A 

Q 

No. 

And the indictment of the company that you 

8  mentioned that did not have to do with these--the Mark 

9  124 contract, did it? 

10 

11 

A 

Q 

12 please? 

13 A 

14 Q 

No, it did not. 

Okay. If you'd take a look at Tab 204, 

So did you want me to read it or-

No, just take a look at it. Are you 

15 familiar with this document? 

16 

17 

18 

19 

A 

Q 

A 

Q 

Not very, but I might have seen it. 

Okay. Take a look at Page 7. 

All right. 

Okay. At the top of the page there I s  a 

20 heading, Pyrotechnic Special ties, Inc. , Contract Number 

21 W52PlJ-04-C-0098 claim for equitable adjustment and 

22 below that is a certification paragraph. 

23 signature appear below that? 

A Yes. 

Does your 

24 

25 Q So that's your signature on Page 7? 
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1 

2 

A 

Q 

1-110 

Yes. 

And you certified PSI's claim for equitable 

3  adjustment? 

4 

5 

6 

A 

Q 

Yes. 

Okay. 

JUDGE PAGE: I'll note for the record that 

7  the numbers that you' re referring to, Mr. Neill, are the 

8 Bates stamp numbers and not the numbers that were 

9 originally affixed to the document; is that correct? 

10 

11 

12 

MR. NEILL: That is correct, ma'am. 

JUDGE PAGE: Thank you. 

MR. NEILL: In fact, the certification page 

13 has no number other than the Bates stamp number, but 

14 some of the other pages have multiple page numbers. 

15 Thank you . 

16 

17 

18 

BY MR. NEILL: 

MR. NEILL: And are you familiar with PSI 1 s 

19 claim for equitable adjustment? 

20 A I understand some of the issues. I wasn't 

21 at all involved with the contract at this time and I 

22 didn't draft this or I mean, I would need to study it to 

23 be able to speak about it intelligently. 

24 Q Okay. But you certified that it was 

25 accurate to the best of your knowledge and belief, 

(202) 234-4433 
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1 didn't you? 

2  A Correct. I 1 m sure I read it in 2012 when it 

3  was written. 

4  Q Okay. And the claim contains no allegations 

s of unfair treatment by quality assurance 

6  representatives, does it? 

7 

8 

A 

Q 

I don't know. I'll have to read it. 

Okay. If you take at Page 6, Bates number 6. 

9  It's the fifth page of the claim. Look at the first 

10 full paragraph that's in the middle of the page. 

11 Begins, However, since the Government had utilized an 

12 unstated inspection criteria, had previously established 

13 its interpretation of the type of defect exhibited 

14 during the retesting was not critical, and had 

15 knowledge, three, had knowledge that there was evidence 

16 that the root to the defect was the ceiling disk 

17 material, resulting from the defective Government TDP, 

18 the rejection of the lot was improper. Would you agree 

19 that the contentions in that paragraph do not include 

20 any allegations of --

21 

22 

23 

A 

Q 

A 

Yes it's--

--interference by QARs? 

Yes, this is a technical issue. Although the 

24 utilizing unstated inspection criteria may be- -may 

25 involve the QARs, I don I t recall what that issue was and 
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1 Mr. Hirst will be talking about that. He was involved 

2  with it. 

3  Q But that utilizing unstated inspection 

4  criteria allegation, in fact, nowhere, it does not refer 

s to any interference by DCMA employees in PSI's 

6  operations, does it? 

7  A Well, I'm not sure what that sentence refers 

s to. That may or may not refer to the Government 

9  inspectors changing the rules of how it was to be 

10 tested. 

11 Q Okay. And if you would, please take a look 

12 at Tabs 211 and 212. I believe these have· to be 

13 reviewed together. Are you familiar with these two 

14 documents, Tab 211 and Tab 212? 

15 A Not very familiar with the document. I could 

16 probably talk to one of the issues in the document, if 

17 that's what you're going to ask about. 

18 

19 at 

20 

21 

22 

23 the 

24 

25 

Q Yeah. I mean, do you recognize the document 

211? 

A Not really. 

Q Okay. Turn to Tab 212. Turn to Page 2. 

A If I I m not mistaken, this is a restatement of 

earlier one but I'm not sure about that. 

Q 

A 

(202) 234-4433 

Does your signature appear on Page 2? 

Yes. 
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1 

2 

Q 

A 

1-113 

Okay. And what is that, what is Page 2? 

I think they converted what was an adjustment 

3  for an equitable adjustment to then a clan that was the 

4  same matter. And I  may be wrong about that, but I  think 

5  that's what happened. 

6  Q What I s the document at Page 2 in Tab 212, the 

7  one that has your signature on it? 

8  A It's a  certification for amended or 

9  supplemental claim. 

10 Q Okay. And that is your signature in the 

11 signature block? 

12 A Correct. 

13 Q  Okay. And it's dated September 23rd, 1 13? 

14 A Correct. 

15 Q Okay. 

16 A So I think it I s the same issue as the earlier 

17 one. 

18 MR. NEILL: Okay. Let me just double check. 

19 All right. I have no further questions, Your Honor. 

20 JUDGE PAGE: Thank you. Mr. Hirst, have you 

21 any redirect? 

22 

23 

MR. HIRST: I do not, Your Honor. 

JUDGE PAGE: All right. Thank you very much. 

24 Mr. Karlson, you may step down. Thank you, sir. Mr. 

25 Hirst, you may call your next witness. 
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1-114 

MR. HIRST: Mr. Karlson will be taking --

MR. KARLSON: There is three pieces of 

3  evidence. Do I need to--

4  JUDGE PAGE: You'll need to have a seat, if 

5  you don't mind. Speak into the microphone so the court 

6 reporter can get it on the record. 

7  MR. KARLSON: I have the three pieces of 

8 these three exhibits and I wondered what you wanted me 

9  to do with them? 

10 JUDGE PAGE: All right, sir. The Exhibit A-1 

11 that you used to refresh your memory, as we discussed 

12 earlier, I' 11 ask that you bring it back tomorrow 

13 morning, have a copy for the Government, have a copy for 

14 me. 

15 MR. HIRST: We have two copies 

16 JUDGE PAGE: Need one more. 

17 MR. KARLSON: Oh, you do? 

18 JUDGE PAGE: Sir, you have to use the 

19 microphone. 

20 MR. KARLSON: We'll do that. 

21 JUDGE PAGE : Thank you. So you' 11 bring the 

22 copies, necessary copies of the exhibits. 

MR. KARLSON: Right. 23 

24 JUDGE PAGE: I think after all I gave you, 

25 Rule 4, tab number, did I not? 
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1-115 

MR. NEILL: Yes, ma 1 am. 

JUDGE PAGE: All right. Subsequent to that 

3 you had some i terns, some inert products that you 

4  brought. Mr. Neill, have you had an adequate 

s opportunity to examine those i terns, you and Captain 

6  Davidson? Do you need to examine them further? 

7  MR. NEILL: No, Your Honor, we've had an 

s adequate opportunity, yes. 

9  JUDGE PAGE: All right then. As I described 

10 earlier, those inert items I will ask that you pack and 

11 ship to the board. Is there anything else other than 

12 those items and that document? Hold on, Mr. Karlson, 

13 hold on. 

14 MR. NEILL: Your Honor, if the items are in 

15 evidence, we'd like to continue to have them available 

16 here in the courtroom to use during other witness 1 

17 testimony, if that would be helpful. 

18 JUDGE PAGE: Yes, of course, certainly. 

19 Thank you for clarifying that. You may either take them 

20 home or bring them back in the morning. I rather think, 

21 let me express some concern, sometimes when the staff 

22 comes into the court, courtroom later, and find objects 

23 that appear suspicious, they can be removed and 

24 destroyed. May I ask you to please bring them back 

25 tomorrow morning? Will that be acceptable? All right. 
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1 Thank you. Anything further, Mr. Neill? 

2 

3 

MR. NEILL: No, Your Honor, thank you. 

JUDGE PAGE: All right. Very well. Mr. 

4 Karlson, you I ve been on the stand for some time. Do you 

5 need a brief break before you begin to examine your next 

6 witness? 

7 

8 

9 

MR. KARLSON: No. 

JUDGE PAGE: All right. Very well then. 

MR. KARLSON: We would like to call Mr. Rich 

10 Profeta to the stand. 

11 JUDGE PAGE: Sir, would you raise 

12 MR. KARLSON: We'd like to call Mr. Rich 

13 Profeta to the stand. 

14 JUDGE PAGE: Sir, could you raise your right 

15 hand? WHEREUPON, 

16 RICHARD PROFETA 

1 7 was called as a witness by the Appellant and, 

18 having first been duly sworn, assumed the witness stand, 

19 was examined and testified as follows: 

20 JUDGE PAGE: Please be seated, sir. And, Mr. 

21 Karlson, you have just done service as a witness. You 

22 are now returning to the role of party representative. 

23 

24 

MR. KARLSON: Thank you. 

JUDGE PAGE: And as soon as the court 

25 reporter tells us he is ready, I'll allow you to begin 
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1 examination of your witness. Please proceed. 

2 

3 

4  Q 

DIRECT EXAMINATION 

BY MR. KARLSON: 

Mr. Profeta, what is your professional 

s background? 

6  A Thirty-one years working for the Department 

7  of Defense in the ammunition field, research testing, 

8  and evaluation of munitions. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

its 

the, 

Q 

A 

Q 

staff 

A 

Q 

A 

Were you assigned to go to PSI in 2006? 

I was. 

Had you had any previous dealings with PS I or 

up to this time? 

I have not. 

What was your assignment? 

My assignment was to go to PSI to work on 

excuse me, the 583. 

Q How long were you there? 

JUDGE PAGE: Excuse me, sir, could you 

19 clarify for the benefit of the record, what is the 583, 

20 I think you said? What is that? 

21 

22 

23 

24 

25 

(202) 234-4433 

THE WITNESS: The aluminum flare around. 

JUDGE PAGE: Pardon me? 

THE WITNESS: The aluminum flare around 583. 

MR. KARLSON: M583. 

JUDGE PAGE: And I believe I Mr. Karlson, 
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1 you're holding up a device. Could you identify it for 

2  us? Because it appears to have been admitted as an 

3  exhibit. 

4  MR. KARLSON: Plaintiff 1 sExhibit2, which is 

s a markup of an M583. 

6 

7 

8  Q 

9 Mike King? 

10 A 

JUDGE PAGE: Thank you. 

BY MR. KARLSON: 

What was the first time you met the lead QAR, 

I met Mike King the night before, well, the 

11 day I flew in, the evening that I flew in I met with 

12 Mike King for dinner. 

13 Q 

14 meeting? 

15 

16 

17 

18 A 

Okay. And can you tell me about that 

MR. NEILL: Objection, lack of foundation. 

JUDGE PAGE: Overruled. 

BY MR. KARLSON: 

When I received an e-mail, that he invited me 

19 to stop over for dinner so he could introduce himself 

20 because I was going to be coming down there and working 

21 with you folks and the DCMA group. 

22 Q Okay. Can you please inform the Court of the 

23 statements made to you by the lead QAR, Mike King? 

24 

25 

(202} 234-4433 

MR. NEILL: Objection, hearsay. 

JUDGE PAGE: Mr. Karlson, hearsay is an out 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX259

1-119 

1 of court utterance made by someone other than the 

2  witness. 

3  MR. KARLSON: But he was there, Your Honor. 

4  He said it to him. 

5 

6 

7 

8 

9  Your Honor. 

10 

JUDGE PAGE: He didn I t say it though/ did he? 

MR. KARLSON: Beg your pardon? 

JUDGE PAGE: He didn I t say it though, did he? 

MR. KARLSON: I'm not sure what you mean/ 

JUDGE PAGE: Your witness is not the one who 

11 made t~e statement; correct? 

12 MR. KARLSON: Correct. I asked him if he 

13 could tell us what statements were made to him by  Mr. 

14 Mike King. 

15 JUDGE PAGE: Mr. Karlson 1 there is a 

16 difficulty in receiving testimony from someone who was 

1 7 not the declarant, not the one who said those words. To 

18 expedite the smooth running of the hearing I will adrni t 

19 it for its probative value 1 but you m1,1st understand that 

20 there are certain exceptions to hearsay, which would 

21 allow that information to come in by someone other than 

22 the declarant. I don ' t know. I simply don't know 

23 because I am uninformed whether any of those are the 

24 case here. You may continue your examination of your 

25 witness and understand that it may be problematic. I'm 
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1 going to reserve making a final evaluation of the 

2  evidence. 

3 BY MR. KARLSON: 

4  Q Please inform the Court what statements were 

s made to you by the lead QAR, Mike King. 

6  A Mike King conveyed to me that PS I was 

7  manipulative and he made a direct statement to me that 

8  he would do anything to put PSI out of business. 

9 

10 

Q 

A 

He was going to put us out of business? 

He made the statement to me, saying that he 

11 would do anything to put PSI out of business. 

12 Q  Were you aware that he was to testify in 

13 front of a Federal grand jury in June? 

14 A No, I was not. 

15 Q Was there another QAR trained by Mike King 

16 named Dean Cowart? 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Yes, there was. 

And what was your experience with him? 

Dean Cowart tested to fail. 

Can you explain what that means? 

He tested speculatively. He didn't use good 

22 judgment when he inspected. 

23 MR.  NEILL: Objection. I am sorry to 

24  interrupt. I wanted to object to lack of foundation. 

25  There's been no--it hasn't been established that Mr. 

(202) 234-4433 
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1 Profeta observed Mr. Cowart in the performance of his 

2  duties and so forth to establish a basis for that 

3  opinion. 

4 

5 

6  response? 

7 

MR. KARLSON: Could you--

JUDGE PAGE: Mr. Karlson, do you have a 

MR. KARLSON: Well, I can rephrase the 

s question, Your Honor. 

9  JUDGE PAGE: Please do and please provide a 

10 foundation. 

11 BY MR. KARLSON: 

12 Q Sure. Do you have any personal direct 

13 knowledge of information inspecting done by Mr. Cowart 

14 that was not correct by  your --

15 

16 

A 

Q 

Yes, I do. 

In your opinion? Can you share that 

17 information with the Court? 

18 

19 

A There's several --

MR. NEILL: Objection, lack of foundation. 

20 I'm sorry. Go ahead. 

21 MR. KARLSON: If he was directly involved, 

22 wouldn't that be foundation, Your Honor? 

23 JUDGE PAGE: We need some specifics, sir. 

24 I 1 m going to let you examine your witness a little more 

25 carefully with Mr. Neill Is objections in mind. You have 

(202) 234-4433 
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1 to draw a foundation that includes the who, what, when, 

2 where. 

3  BY MR. KARLSON: 

4  Q Can you give some specific examples of what 

5  inspections were done by Mr. Cowart that were not 

6  correct or fair? 

7  A Yes, I can. 

8  JUDGE PAGE: All right. Mr. Karlson, I'm 

9  going to anticipate Mr. Neill's objection. I can see 

10 him beginning to rise. We need this witness I s personal 

11 knowledge. So please ask him to respond from that 

12 personal knowledge. 

13 BY MR. KARLSON: 

14 Q Do you have personal knowledge of--

15 A Yes, I do. 

16 Q --examples? 

17 A Yes, I do. In one instance the QAR, Mr. Dean 

18 Cowart, stopped production on the 583 for a round that 

19 would not chamber on the premise that the old woman that 

20 was chamberings fingernail turned white when she was 

21 chambering the round. Even though this round did, in 

22 fact, chamber. That was a three-day shutdown and caused 

23 us to have to fly to PSI to investigate. 

24 Q And this was classified as a critical defect 

25  at the time? 

(202) 234-4433 
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1 A That's correct. 

2  Q Was it a critical defect? 

3 A No, it was not. 

4  MR. NEILL: Your Honor, I would renew my 

5  objection, lack of foundation. One, the testimony has 

6  to do with the performance of another contract and the 

7  question has to do with whether something that Mr. 

8 Profeta observed was or was not a critical defect. 

9  There I s no evidence in the record as to contents of that 

10 contract, what the specification was, what the testing 

11 procedures were, you know, whether a characteristic was 

12 identified as a critical characteristic of the MS83 or 

13 not. 

14 JUDGE PAGE: Mr. Karlson, do you have a 

15 response? 

16 MR. KARLSON: Yes, Your Honor. This witness 

17 is very familiar with the technical data package. He 

18 knows what the critical defect is and he knows in this 

19 case that this was a critical defect as we all knew it 

20  at the time. 

21 JUDGE PAGE: All right. Mr. Karlson, we've 

22  had these discussions several times today. It is my 

23  understanding and please kindly correct me if I am 

24 mistaken that you are bringing in these other instances, 

25 these other acts that took place beyond the contract 
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1 that is the subject of the appeal are contracts that are 

2 the subject of the appeal to show a pattern of 

3 Government conduct; is that correct? 

4 

5 

THE WITNESS: Correct. 

JUDGE PAGE: All right. If, in fact, your 

6 witness is going to testify with respect to the 

7  technical data package and what was the critical defect, 

s to lay a proper foundation, you need additional 

9 information just as Mr. Neill noted. I will give you 

10 the opportunity to lay that foundation now. 

11 

12 Honor? 

13 

14 

15 

MR. KARLSON: Through questioning, Your 

JUDGE PAGE: Yes, sir. 

MR. KARLSON: Or presenting the document? 

JUDGE PAGE: If you have a copy of that 

16 contract, if you have a copy of that technical data 

17 package, then certainly. 

18 

19 

MR. KARLSON: Not with me. 

JUDGE PAGE: All right. It's not part of the 

20 Rule 4 file? 

21 

22 

MR. KARLSON: Correct, correct. 

JUDGE PAGE: And, Mr. Neill, I will note your 

23 continuing objection. 

24 

25 

(202) 234-4433 

MR. NEILL: Thank you, Your Honor. 

BY MR. KARLSON: 
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Mr. Profeta, can you describe critical 

2  defects and what they mean when they' re encountered and 

3  how a contractor has to respond to a critical defect 

4  when it's encountered? 

5  JUDGE PAGE: I'm going to suggest just to 

6  keep the record clear, Mr. Karlson, break that up into 

7  bite size questions. 

8 

9 

10 Q 

11 detects? 

12 

13 

A 

Q 

MR. KARLSON: Sure. Okay. 

BY MR. KARLSON: 

Mr. Profeta you're familiar with critical 

Yes. 

Are you familiar with the critical defects 

14 for the M583 round? 

15 

16 

A 

Q 

Yes. 

Do you know what a contractor is required to 

17 do when a critical defect is discovered? 

18 A The contractor is required to stop the 

19 operation and conduct an investigation and a corrective 

20 action needs to be presented to the Government on site 

21 staff. 

22 Q Okay. And doesn't it also have to go up the 

23 chain and be approved by Rock Island? 

24 

25 

A 

Q 

(202) 234-4433 

After it goes to the DCMA staff. 

Okay. So it's a process that takes how long? 
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1 A 

2  Q 

Several days. 

Several days . 

1-126 

Are you f ami 1 iar with the 

3  chamber gauge critical defect callout on the M583? 

4 

5 

A 

Q 

I am. 

When you testified that's what Mr. Cowart 

6  thought he had encountered, the line was required to 

7  shut down based on the critical defect? 

8 

9 

10 

11 

12 

13 

A 

Q 

A 

Q 

A 

Q 

That is correct. 

You then investigated it; is that true? 

That is correct. 

And was it, in fact, a critical defect? 

No, it was not. 

Did you ever communicate to your management 

14 problems with the QARs at PSI? 

15 

16 

A 

Q 

Yes, I have. 

Can you tell us what that communication 

17 consisted of? 

18 A I wrote a letter to Major Nash, who was the 

19 deputy commander of DCMA, requesting that Mr. Cowart be 

20 removed as the QAR because he could not be objective 

21 because of an incident that had occurred before I had 

22 arrived there. 

23 

24 

25 

Q 

A 

Q 

(202) 2344433 

And did he get removed? 

No, he did not. 

And what about Mr. King, was he removed? 
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2 why. 

3  Q 

Mr. King was removed. 

1-127 

I'm not really sure 

Okay. Was it obvious to you that he was not 

4  treating the company and its employees fairly and 

5  impartially? 

6 

7 

8 

9 Okay. 

10 

A Yes. 

MR. NEILL: Objection. That's --

MR. KARLSON: Is that too leading a question? 

JUDGE  PAGE: Mr. Karlson, you need to provide 

11 some specifics, lay a foundation. It was a very leading 

12 question. I'll ask you to rephrase. 

13 BY MR. KARLSON: 

14 Q Did you see examples of Mr. Cowart not 

15 treating the company and its employees fairly? 

16 

17 

A 

Q 

I have. 

Have you been in other plants and dealt with 

18 other QARs? 

19 

20 

21 

A 

Q 

A 

Yes, I have. 

So was there a difference? 

The other QARs give letters of recommendation 

22 to their contractors. I had asked Mr. Cowart 

23 specifically in his office why I have never seen a 

24 letter of recommendation from him to PSI and he--his 

25 response was, it's not my job to help them. 
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l Q 
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Did you know Dean Cowart was removed for 

2  cause as the QAR at PSI after the termination of this 

3  contract? 

4 

5 

6 

A 

Q 

7  Neill? 

No, I did not. 

Okay. I have no more questions, Your Honor. 

JUDGE PAGE: All right. Thank you. Mr. 

8  CROSS EXAMINATION 

9 BY MR. NEILL: 

10 Q Mr. Profeta, are you aware that Government 

11 ethics rules may prohibit Government employees from 

12 writing letters of recommendation for contractors? 

13 A I did not write a letter of recomnendation 

14 for a contractor, I wrote a letter of recommendation to 

15 DCMA from my R Deck office. 

16 Q I'm sorry. That wasn't my question. Do you 

17 have any knowledge of Government ethics rules that may 

18 or may not prohibit Government employees from writing 

19 letters of recommendation for contractors? 

20 

21 

22 

A 

Q 

No, I do not. 

Okay. I have no questions, Your Honor. 

JUDGE  PAGE:  All right. Thank you. Mr. 

23 Karlson, anything on redirect? 

24 

25 

(202) 234-4433 

MR. KARLSON: No, Your Honor. 

JUDGE PAGE: All right. 
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1-129 

1 Thank you. You may step down. 

2  MR. KARLSON: All right. So you' re going to 

3  be next- -

4  JUDGE PAGE: Appellant, you may call your 

5  next witness. 

6  MR. KARLSON: Mr. Bob Hirst. 

7  JUDGE PAGE: Mr. Hirst, let me ask this 

8 question. Mr. Hirst, when the parties need a break, you 

9 may tell me. It is almost 4: 00. Am I to understand to 

10 your testimony will be lengthy? 

11 

12 

MR. HIRST: It will be lengthy, Your Honor. 

JUDGE PAGE: Mr. Karlson, I will offer you 

13 the opportunity of beginning Mr. Hirst I s testimony 

14 tomorrow morning so that you may continue without 

15 interruption or you are welcome to use up the time 

16 today. 

17 MR. KARLSON: I think to scrub the questions 

18 as you had suggested, would be good before he goes on. 

19 So I think to wait until tomorrow would be a good idea. 

20 JUDGE PAGE: Wait until tomorrow. All right. 

21 Very wel 1 then. We will recess for the day and 

22 reconvene at 9:00 a.m. tomorrow. Having said that, 

23  party representatives and counsel, if you will, I want 

24 to make sure that our court reporter doesn't have any 

25 questions about the record. None? 

(202) 234-4433 
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1 JUDGE PAGE REPORTER: 

1-130 

Just some spellings 

2 that I'll get after we go off. 

3  JUDGE PAGE: All right. Very well then. We 

4  are in recess until 9:00 a.m. tomorrow morning. Thank 

5  you. 

6  JUDGE PAGE REPORTER: The time is 3:53, and 

7  we are off the record. 

8  (Whereupon, the above entitled matter went 

9 off the record at 3:53 p.m.) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1                    P R O C E E D I N G S

2                                                 (9:00 a.m.)

3                 JUDGE PAGE:  Let the record reflect that Mr.

4 Karlson has handed the board and the Government a copy

5 of the document yesterday that he was using when

6 providing his testimony.  These are your personal notes. 

7 Is that correct, Mr. Karlson?

8                 MR. KARLSON:  Yes, it is correct.

9                 JUDGE PAGE:  All right, thank you.  Yesterday

10 we agreed to mark it Rule 4, Tab 291.  Is that correct?

11                 THE WITNESS:  Yes.

12                 JUDGE PAGE:  Thank you.  Mr. Karlson?

13 MR. KARLSON:  Yes.

14 JUDGE PAGE: You and Mr. Hirst, I believe had finished

15 with your testimony, Mr. Karlson, as a witness. You also

16 called a second witness.  It is now your time, since you

17 are no longer serving as a witness, but as a party

18 representative, to call your first witness for the day.

19                 MR. KARLSON: Okay.  Your Honor, I'd like to

20 call Mr. Hirst in his capacity as a corporate

21 representative for PSI.

22                 THE WITNESS:  Your Honor, before I get on the

23 stand, I would like to use my personal notes as well.

24                 JUDGE PAGE:  Hold that thought.  Let's back

25 up.  Mr. Hirst yesterday served as a party
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1 representative when I allowed him to examine you when

2 you were on the stand.  Our rules allow you to not be

3 represented by counsel, but to represent yourself. And

4 so in that capacity since you and Mr. Hirst are both

5 officers of the corporation, you can do that quite

6 properly and you did so.  However, today when Mr. Hirst

7 takes the stand, just to be clear, he is not serving as

8 party representative, but as a witness in the case.

9                 MR. KARLSON:  Correct.

10                 JUDGE PAGE:  And in that capacity, you will

11 be the one, Mr. Karlson, to ask Mr. Hirst the questions

12 and he will answer as would any other witness.

13                 MR. KARLSON:  Yes, Your Honor, he's going to

14 be testifying to some things that are, involve corporate

15 knowledge rather than him personally being directly

16 involved is, my point.

17                 JUDGE PAGE:  Just remember please, Mr.

18 Karlson, that we need short, succinct questions, give it

19 a moment, a pause before you answer Mr. Hirst in case

20 there are any objections on which the board needs to

21 rule and then proceed.  Now, Mr. Hirst, forgive me for

22 interrupting but I wanted to make it clear that you will

23 not be testifying as a party representative but as a

24 witness offering facts to the board.  You had a

25 question.

APPX299



Page 7
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1                 THE WITNESS:  Yes, I also, as Mr. Karlson did

2 yesterday, would like to have permission to use my

3 personal notes as a witness.

4                 JUDGE PAGE:  Do you have copies of that?

5                 THE WITNESS:  I do.

6                 JUDGE PAGE:  All right.  Mr. Neill, have you

7 any objection?

8                 MR. NEILL:  Yes, Your Honor, the Government

9 objects.  We have, it would certainly be, facilitate the

10 hearing if the appellant would use the documents that

11 are in the record and the other exhibits that we talked

12 about yesterday.  We haven't had an opportunity to

13 examine Mr. Hirst's notes and we'd need an opportunity

14 to do that before we could consider withdrawing any

15 objection to the notes.

16                 JUDGE PAGE:  Certainly, Mr. Neill.  Mr.

17 Hirst, at this time, I'll ask you to furnish a copy of

18 your notes to Mr. Neill and Capt. Davidson so that they

19 can take a moment and take a look.  Gentlemen, take your

20 time.  When you have finished reviewing the document,

21 please let me know. 

22                 MR. NEILL:  Your Honor, we've had a chance to

23 look at the letters.  When Mr. Hirst handed me two

24 stapled sets of notes.  I don't know to facilitate the

25 discussion on the record would be helpful to have these
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1 marked for identification so that we all know which one

2 we're talking about, or if I can just describe them

3 generally.

4                 JUDGE PAGE:  Let's start out by just

5 describing them generally.  Let's not mark them until we

6 know what we're going to do.

7                 MR. NEILL:  Okay. So the first handout has a

8 caption, Trial Presentation, at the top, the first page

9 appears to be a set of questions just to facilitate Mr.

10 Hirst's recollection.  We don't really have any

11 objection to that first page.  The, the second page

12 appears to be a letter from Pyrotech, from Mr. Hirst to

13 Joseph Camardo  who is Pyrotechnic's attorney, outlining

14 Mr. Hirst's position on the case.  We'd like to have

15 this marked as a separate exhibit or added to the Rule

16 4 file so that we can refer to it, if necessary, and

17 talk about it.  Because it doesn't appear to be his

18 notes; it appears to be an actual piece of evidence, or

19 a letter recording his thoughts at the time.

20                 JUDGE PAGE:  All right then.  Mr. Karlson,

21 what the Government has suggested then is that it has no

22 objection to the first page of the exhibit he just

23 referred to, am I correct, Mr. Neill?

24                 MR. NEILL:  Yes ma'am.

25                 JUDGE PAGE:  And that the second document,
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1 Mr. Neill would have no objection if that letter were

2 entered as part of the Rule 4 file and referred to as

3 evidence.  Is that an acceptable approach for you, Mr.

4 Karlson?

5                 MR. KARLSON:  Yes, Your Honor.

6                 JUDGE PAGE:  All right, thank you.  Let's go

7 ahead then Mr. Hirst or Mr. Karlson, if you have an

8 extra copy of that, if you would hand it to the court

9 reporter

10                 MR. KARLSON:  Do you have it?

11                 JUDGE PAGE:  I'll ask the court reporter to

12 mark the first page of the document as an exhibit as we

13 agreed. 

14                 (Whereupon, the above-referred to document

15                 was marked as Applicant Exhibit 3 for

16                 identification.)

17                 JUDGE PAGE:  We had a number of items

18 yesterday that we made exhibits.  I believe this would

19 be Exhibit A-3, 4, 3 or 4, 3.  All right, we will mark

20 the first page of this document as Exhibit A-3.  The

21 second page will become a Rule 4 file document and I'll

22 ask the court reporter to please mark it as Rule 4, Tab,

23 and I believe it's 292, is that correct?  

24                 MR. KARLSON:  I think so, Your Honor.

25                 MR. NEILL:  Yes, Your Honor.
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1                 JUDGE PAGE:  All right, thank you.

2                 COURT REPORTER: It was A-4. Your Honor?

3                 JUDGE PAGE:  Rule 4, Tab 292 and then A-4. 

4 Thank you.

5                 COURT REPORTER: Marking down the second page.

6                 (Whereupon, the above-referred to document

7                 was marked as Applicant Exhibit 4 for

8                 identification.)

9                 JUDGE PAGE:  Yes, the letter becomes a

10 separate document.

11                 COURT REPORTER: This?

12                 JUDGE PAGE:  Thank you.  Forgive me.

13                 COURT REPORTER: Does that look correct?

14                 JUDGE PAGE:  Oh, I don't know.  Let's see. 

15 We had the items yesterday.  We had the first document

16 from Mr. Karlson that was Exhibit A-1.

17                 COURT REPORTER: Uh-hmm.

18                 JUDGE PAGE:  We had the--

19                 MR. KARLSON:  Two devices.

20                 JUDGE PAGE:  Two devices. So that would be A-

21 2 and A-3.

22                 COURT REPORTER: The two devices are the only

23 things I marked yesterday, A-1 and A-2.

24                 MR. KARLSON:  The other one was 291, I think,

25 Your Honor.
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1                 JUDGE PAGE:  Oh, that was 291.  All right,

2 thank you.  Thank you very much.  This is why we had

3 this discussion to keep everything straight.  Thank you.

4                 COURT REPORTER: Yes.

5                 JUDGE PAGE:  So then this, Mr. Karlson and

6 Mr. Neill, what I am going to do is that I'm going to

7 take the entire presentation which is the first page of

8 the stapled document that you gave me.  I'm going to

9 remove it from the letter.   I'm going to mark as Rule

10 4 file, Tab 292.  Is that consistent with what we

11 discussed?

12                 MR. KARLSON:  Yes, Your Honor.

13                 MR. NEILL:  Yes ma'am.

14                 JUDGE PAGE:  Now we have a second set of

15 documents, I believe Mr. Neill, that were handed to you. 

16                 MR. NEILL:  Yes, Your Honor.  The second set

17 has a heading at the top that reads Termination for

18 Default, and it, similar to the first document appears

19 to consist of two separate documents stapled together,

20 the first two pages being a set of questions to refresh

21 Mr. Hirst's recollection.  We have no objection to that

22 being marked as an exhibit.  The second--

23                 JUDGE PAGE:  All right. Excuse me for a

24 second.  Then the document which is two pages, at the

25 top it's captioned, Termination for Default, and
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1 underlined and you have no objection to Mr. Hirst's use

2 of this as a document to refresh his memory?

3                 MR. NEILL:  No, Your Honor.

4                 JUDGE PAGE:  All right.  I will then label

5 that Exhibit A-4.  And I'm going to disconnect it from

6 the other document, another letter that is behind it. 

7 So let's deal with the letter then which is from

8 Pyrotechnics Specialties to Mr. 

9 Camardo dated October 16, 2011.  Is that correct?

10                 MR. NEILL:  Yes, Your Honor and it appears

11 also to have Mr. Hirst's signature at the end and

12 similar to the other letter that we just discussed, we

13 would have no objection if this were added to the Rule

14 4 file as an exhibit so we could examine Mr. Hirst about

15 it, when it's our turn.

16                 JUDGE PAGE:  Thank you, Mr. Neill.  Is that

17 an acceptable procedure for you, Mr. Karlson?

18                 MR. KARLSON:  Yes, Your Honor.

19                 JUDGE PAGE:  All right.  This document then

20 will become Rule 4, Tab 293, and I'll ask the court

21 reporter to please staple that for me.  No, this just

22 needs; it's already marked.  This one just needs a

23 staple.  Thank you very much.  All right, then of the

24 two documents that were provided by the appellant to the

25 Government, these have now become four documents.  The
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1 top page or two pages in the case of the second

2 document, we will permit Mr. Hirst to use to refresh his

3 memory.  In the first which is now labeled as Exhibit A-

4 3, it will be the trial presentation.  The second

5 document which is captioned, Termination for Default, A-

6 4, a letter from Pyrotechnic to Mr. Camardo dated

7 October 9, 2011 is now Rule 4, Tab 292 and the letter

8 from Pyrotechnic to Mr. Camardo dated October 16, 2011

9 is now Rule 4, Tab 293.  Are you in agreement, parties?

10                 MR. KARLSON:  Yes, Your Honor.

11                 MR. NEILL:  Yes, Your Honor.

12                 JUDGE PAGE:  Thank you.  Now Mr. Karlson, are

13 you ready to call your witness?  

14                 MR. KARLSON:  Yes, I am, Your Honor.

15                 JUDGE PAGE:  Mr. Hirst, if you would please

16 rise and raise your right hand.  

17 WHEREUPON,

18 ROBERT HIRST

19 was called as a witness by the Appellant and, having

20 first been duly sworn, assumed the witness stand, was

21 examined and testified as follows:

22                 JUDGE PAGE:  Please be seated in the witness

23 box, sir.

24 DIRECT EXAMINATION

25 BY MR. KARLSON:
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1 Q           Mr. Hirst, what is your current position at PSI?

2           A       My current position at PSI, I am a Vice

3 President and also the General Manager of the company.

4           Q       Please describe your employment history at

5 PSI.

6           A       I started with Pyrotechnic Specialties in

7 January of 2008.  I was hired as the Vice President of

8 Sales and Marketing and in April/May timeframe of 2008,

9 I assumed my current title.

10           Q       What was your involvement with the Mark 124

11 contract?

12           A       From the time of approximately April/May

13 2008 until the contract was terminated which was

14 September 2011.  I served as the point of contact with

15 the Government on contractual matters.  I also provided

16 oversight for the manufacturer of the rounds, the

17 testing of the rounds under contract.

18           Q       What is your recollection, history of the

19 events, related to the production of Lot 003003? 

20           A       To summarize, the recollection of the

21 history,  the contract had been shut down --

22                 JUDGE PAGE:  All right, forgive me for

23 interrupting.

24 Mr. Karlson, is that modification in the record?

25                 MR. KARLSON:  It's one of the lot numbers,

APPX307



Page 15
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1 your Honor.

2                 JUDGE PAGE:  You referred to a contract

3 modification, is that correct?

4                 MR. KARLSON:  No, I'm referring to a lot that

5 was produced, Your Honor.

6                 JUDGE PAGE:  A lot that was produced.  Thank

7 you.  I'm so sorry. I misunderstood.  Please continue,

8 Mr. Hirst.

9 BY MR. KARLSON:

10           A       Yes, Your Honor, the contract had been shut

11 down, a stop work order, uh, on May 6, 2008.  The

12 contract resumed under Interfix Number Three.  Interfix

13 Number Three was assigned to indicate to the Government

14 that we had re-started production.  Three lots were

15 produced, or two lots were produced prior to Lot 3-0033-

16 0013-002.  The first lot, ah, was submitted for tests

17 and passed with no issues.  The second lot was submitted

18 for tests and failed initially and it failed because

19 there was a leaker and on one of the rounds.  PSI

20 requested and was given permission from the Government

21 to do 100 percent screen of that lot, remove any other

22 leaking rounds.  It was re-tested and passed test.

23           Q       And was accepted?

24           A       It was accepted on a deviation, correct.

25           Q       So that was 003001 and 003002, what about
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1 003003?

2           A       Lot 003-003 was tested after that.  I don't

3 have the, the timeline in front of me.  When it was

4 tested a critical defect occurred to summarize what

5 happened, one of the rounds had been functioned on the

6 flare side and during the course of the function of the

7 flare side, the igniter separated from the auto

8 container.  When the smoke handle was functioned

9 subsequent to that, the smoke panel ignited and

10 essentially dropped at the feet of the test technician. 

11 The outer container got launched down range about, I

12 would say, about forty feet.  So, that's what happened.

13           Q       What was determined to be the cause of the

14 critical defect?

15           A       A failure analysis was done after that by

16 PSI's engineering team and we determined that at that

17 time we thought that the sole root cause of it was poor

18 crimping of the rounds.  We had the, re-started the

19 contract with a fairly green work force.  The work force

20 that we had hired at the beginning of the contract, just

21 about all those people were laid off, due to the

22 distress caused by the suspension of the company.  We

23 had to cut back our resources.  

24                 The contract at that point as I described

25 before had stopped.  So we could not retain all the
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1 steel workers.  So we built this lot with some new folks

2 and we found out later that the crimping machine that

3 they used to crimp the rounds, the operators

4 inadvertently were short, short cycling the press and,

5 therefore, some of the rounds did not get a good print

6 because of that.  That failure analysis was presented,

7 the results of the failure analysis were presented to

8 the Government through a response to the corrective

9 action that was issued and the Government representative

10 is Mr. Kevin Bowen came down and worked with us to

11 validate that our, our findings were, were accurate. 

12 And, the determination was that the crimps were the

13 cause of the critical defect.

14           Q       PSI had a contract with SAIC.  Can you

15 describe the purpose of the contract PSI had with SAIC?

16           A       Yes, we were approached by the Government

17 about working with them to develop a alternate sealing

18 disc, that the sealing disk that we were using at the

19 time that we produced the six lots, excuse me.  The lots

20 were produced under Interfix 2 and 3 which were six

21 lots. The sealing disk had been changed after production

22 of the first eleven lots that are identified by Interfix

23 1.  And if I can interject, it might be helpful at this

24 juncture for the court if I could use the poster board

25 because we're going to go through some chronology.
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1                 MR. KARLSON:  Is that all right, Your Honor,

2 to do that?

3                 JUDGE PAGE:  Mr. Neill, do you have any

4 objection to using the large size chart that was

5 developed by the appellant.

6                 MR. NEILL:  Yes, Your Honor, we looked at

7 this yesterday and noted a number of issues with the

8 large chart.   Although in general using the large chart

9 might be helpful in facilitating testimony, we have some

10 concerns that the chart purports to in, perhaps Mr.

11 Hirst could explain this, but purports to indicate

12 failure modes for the different lots.  But it's

13 incomplete in that it doesn't indicate all of the

14 failure modes that are documented in the Lot Acceptance

15 Test Reports.  So, it's incomplete and could be

16 potentially misleading.  

17 BY MR. KARLSON:

18 Q           Excuse me, when you refer to a chart, you have

19 two charts, which one are you referring to, Mr. Hirst?

20 A           I'm referring to the chart that is a chronology

21 of the lot, all the lot acceptance testing from the

22 conception of the contract to when it was terminated.

23                 JUDGE PAGE:  So this is essentially a

24 timeline, is that correct?

25                 MR. KARLSON:  That would be a good way to
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1 look at it, yes.

2                 JUDGE PAGE:  The one that appears to be a

3 timeline, Mr. Neill.

4                 MR. NEILL:  Yes, Your Honor.  

5                 JUDGE PAGE:  Would you show me that--

6                 MR. NEILL:  I'm not sure it's really a

7 timeline, but that's the one, yet, the large chart, we

8 were both referring to the same document.

9                 JUDGE PAGE:  You're referring to the same

10 document.  All right.  Why don't we pull that out and

11 take a look at it.  Make sure we're all referring since

12 there are two different enlarged exhibits.  Thank you,

13 court reporter.  And can you tell me, Mr. Karlson, how

14 it's labeled at the top in the upper left hand corner?

15                 MR. KARLSON:  Mark 124 LAT results

16                 JUDGE PAGE:  Is that a label, sir?

17                 MR. KARLSON:  Mark 124 LAT results.

18                 JUDGE PAGE:  All right.  Thank you.  Mr.

19 Neill then as I understand it, it is your concern that

20 the documentation or the information that's conveyed on

21 the exhibit may not be complete.  Is that correct, sir?

22                 MR. NEILL:  That's the gist of our objection

23 to that document.  Yes, Your Honor.  

24                 JUDGE PAGE:  Oh.

25                 MR. NEILL:  Incomplete and/or misleading in
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1 some of the characterizations of, it includes, but

2 that's essentially it.

3                 JUDGE PAGE:  All right.  Thank you, sir. 

4 I'll admit it as Exhibit A-5.  

5                 (Whereupon, the above-referred to document

6                 was admitted as Applicant's Exhibit 5.)

7                 JUDGE PAGE:  Mr. Neill and Capt. Davidson, I

8 will certainly give you leeway in examining the witness

9 on any of the shortcomings that you perceive in the

10 document.  We have the easel, Mr. Karlson, perhaps you

11 could carry the easel over or if it can be propped up on

12 one of the chairs more readily.  Please put it in a

13 position where it can best be seen by the witness and

14 opposing counsel.  You have your own easel.  Very good. 

15 And if you will excuse me for a moment, I'm going to

16 step down from the bench and take a look at it myself. 

17                 MR. NEILL:  You can use the large easel.

18                 MR. KARLSON:  Can I help you bring it over? 

19 You got it.

20                 JUDGE PAGE:  Mr. Neill, Capt. Davidson, is

21 that an acceptable angle for you?

22                 MR. NEILL:  We can't see it, Your Honor.

23                 JUDGE PAGE:  All right.  Let me ask Mr.

24 Karlson.  This is an expanded chart.  Do you happen to

25 have it reduced down to an eight and a half by eleven?
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1                 MR. KARLSON:  I'm sorry, we don't, Your

2 Honor.

3                 JUDGE PAGE:  You don't. All right.  It was

4 worth asking.  All right.  Mr. Neill and Capt. Davidson,

5 feel free to re-position yourself as Mr. Hirst testifies

6 so that you can have a good view of the Exhibit.

7                 MR. NEILL:  I can't read it.

8                 MR. KARLSON:  I can't either.  I need my

9 glasses.

10                 MR. NEILL:  I can't the write, writing on the

11 chart from my seat, Your Honor.

12                 JUDGE PAGE:  Then Mr. Neill, Capt. Davidson,

13 you may move to a different seat or we can move the

14 chart down closer to you so long as Mr. Hirst can see

15 it, we can move it down closer to you.

16                 MR. KARLSON:  So--

17                 JUDGE PAGE:  What is more comfortable?

18                 MR. NEILL:  Why don't we just move on, Your

19 Honor, and let Mr. Hirst testify using the thing from

20 here and if we need to see something on there, then

21 we'll move forward at that point if it's not disruptive.

22                 MR. COURT:  I'm certain that you'll do it in

23 a manner that is not disruptive.  If you need to rise

24 from your chair and come closer, that will be fine.

25                 MR. NEILL:  Thank you.
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1                 JUDGE PAGE:  Very well then. Thank you.  Now

2 we have an expanded chart that has been labeled as

3 Exhibit A-5.  Mr. Karlson, you were about to begin your

4 examination of Mr. Hirst on that exhibit.

5 BY MR. KARLSON:

6           Q       Mr. Hirst, could you give us your

7 recollection of the contract performance prior to Lot

8 003003?

9           A       Yes.

10                 JUDGE PAGE:  Now if I may, gentlemen, if you

11 are going to refer to the Exhibit, please be very, very

12 specific.  Remember that while we're seated here in the

13 courtroom it's very clear as to who means what.  But

14 when we go back and read the cold record, just the

15 printed words, it will not be as simple.  So make sure

16 that you point out what line, what figure, what portion

17 of that document, that Exhibit, that you are referring

18 to.

19 BY MR. KARLSON:

20           Q       Mr. Hirst.

21           A       Okay.  To, to summarize, the performance,

22 prior to Lot 3, 3-003.  A quick summary would be eleven

23 lots were produced initially.  Those are identified on

24 the exhibit as Interfix 1.  They start with in the first

25 column Lot 101-001 and it conclude below it with Lot 01-
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1 011.  The time span is estimated to be Lot 001.  I don't

2 have an exact start date on that, but 002 was tested in

3 November of 2006 and the last lot which was Lot 11 was

4 tested in November of 2007.  

5                 Of those eleven lots, a quick summary would

6 be that two of the lots passed with no issues.  We had,

7 after re-work, one lot pass.  Four of the lots that were

8 produced were initially rejected and accepted later on

9 a deviation.  And three lots were rejected in their

10 entirety.  After that, the sealing disk that was being

11 used for the production of those first eleven lots which

12 can be as identified in the exhibit on the left hand

13 column, Interfix 1.  The sealing disk that was being

14 used was a 3M433L Sealing disk and it had a minimum

15 adhesion requirement, twenty ounce per inch width.  That

16 sealing disk was changed, and we'll explain why later,

17 to an alternate sealing disk that was developed jointly

18 by PSI and the Government, that is, we were using the

19 3M363L Sealing Disc.

20                 So, moving on, that is the reasoning for

21 Interfix 2 being, posted on the, on the lot numbers. 

22 Three lots were produced under Interfix 22-001 which was

23 produced in February, tested, excuse me, in February

24 2008.  2-002 which was also tested in February of 2008

25 and 02003 which was also tested in 2008.  Of those three
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1 lots, all three failed initially.  And they failed

2 because they could not pass the temperature and humidity

3 test that was conducted on them. 

4                 Excuse me, let me clarify.  One and two did

5 not pass for that reason.  Lot 3 failed because there

6 were thirteen fast flare burn times during the testing. 

7 All three of these lots subsequently, after it, our

8 request for deviations were requested by PSI were

9 accepted by the Government.  I think our break point is

10 I'm taking them up to three.  Yes, I'll look out.  I'm

11 okay.  Then we switched Interfixes again and the reason

12 for that was to identify what I talked about before. 

13 There was a stop work order issued after we tested 2-

14 003.  The lots could not pass, condition code A.  They

15 couldn't pass a T and H testing.  They failed. The

16 govern--

17           Q       This is with a changed disc, correct?

18           A       It is with the changed disc, correct.  So

19 the Government issued a stop work order.  We stopped

20 production and the contract was re-started in April, or

21 started in 2009.  The first lot that we tested which was

22 03A-001 was tested in April of '09.  It's important to

23 note that we did not, the configuration of the sealing

24 disk didn't change.  What I recall about why we got

25 permission to re-start was that the Government stated
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1 that any rounds that we produce that could pass all the

2 initial testing exclusive of the temperature and

3 humidity test would be accepted on, under Condition Code

4 B requirements.

5           Q       Who told you that?

6           A       It was part of the contract correspondence.

7           Q       So it's in writing.

8           A       It's in writing, correct.

9           Q       Okay.

10           A       My understanding of Condition Code B is

11 that the rounds are good for training purposes.  

12           Q       So that accommodation was made because the,

13 there was a design problem that had not yet been fixed. 

14 Is that, is that accurate?

15                 MR. NEILL:  Objection, lack of foundation for

16 that opinion.

17                 JUDGE PAGE:  Sustained.

18 BY MR. KARLSON:

19           Q       That accommodation was made because the

20 sealing disk that had been put into the product didn't

21 accomplish what it was intended for and still needed

22 further work.  Is that correct?

23           A       Correct.  I mean, the sealing--

24                 JUDGE PAGE:  Just a moment. Just a moment.

25 Yet, Mr. Neill.
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1                 MR. NEILL:  I'm sorry. Would it be possible

2 to read back that question or no, or restate the

3 question?

4                 JUDGE PAGE:  It would not.

5                 MR. KARLSON:  I can restate it.

6                 JUDGE PAGE:  I will sustain the objection and

7 Mr. Karlson, remember bite size pieces.  Short--

8                 MR. KARLSON:  True.  

9 JUDGE PAGE:  --to the point questions to establish the

10 basis, background and context for your questioning. 

11 BY MR. KARLSON:

12 Q           Mr. Hirst, there had been a change to the sealing

13 disk because of the problem with the material called out

14 in the TDP that was used in that first section of, 001

15 production.  Is that right?

16                 MR. NEILL:  Objection, leading.

17                 JUDGE PAGE:  It is leading.  You need to put

18 it in the form of a question.

19 BY MR. KARLSON:

20           Q       Was there a problem with the sealing disk

21 in the units produced under 0001?

22           A       Yes, yes, there were.  They --

23           Q       Was there a change to the TDP to correct

24 that problem, to attempt to correct that problem?

25           A      There, I'm not sure there was a change to
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1 the TDP.  I believe there was to allow the use of the

2 alternate sealing disc. 

3           Q       Was it an, an ECP?

4           A       I don't know.

5           Q       Okay.  So that new changed disk is what's

6 being used in the second set of units, 002 Interfix, the

7 ones you were just talking about?

8           A       It is and it's also used in Interfix 003,

9 excuse me, Interfix 3.

10           Q       And it was then found that that didn't

11 solve the problem, that was to be solved.  Is that

12 correct?

13           A       The intent, the primary intent as I

14 understand it or what I recall, was that the alternate

15 sealing disk was put in place to stop leaking.  The, all

16 the lots were made out of Interfix 2 failed the

17 temperature and humidity test.

18           Q       Leaking?

19           A       Yet.  

20           Q       I mean it's not obvious that that means

21 it's leaking, right? 

22                 JUDGE PAGE:  Let Mr. Hirst answer the

23 question.

24                 MR. KARLSON:  Sure.

25                 JUDGE PAGE:  Mr. Karlson, you can't testify. 
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1 You can only ask Mr. Hirst questions.

2                 MR. KARLSON:  Right, right. 

3                 MR. NEILL:  Your Honor, I'm sorry.  If Mr.

4 Karlson would please speak up because I'm having,

5 sitting behind him in the courtroom, having difficulty

6 understanding his questions.

7                 JUDGE PAGE:  Mr. Karlson, if you would

8 please, a little louder and a little slower.  Thank you,

9 sir.

10 BY MR. KARLSON:

11 Q           Mr. Hirst, one of the major problems with passing

12 these tests was that they were leaking.  Is that

13 correct?

14           A       That is correct.

15           Q     And, the, the place at which they were

16 leaking was where this sealing disk was, the part that-- 

17 Is that correct?

18                 JUDGE PAGE:  Excuse me, Mr. Karlson.  Mr.

19 Neill is, I'm going to save him the objection.  I don't

20 understand the question.

21                 MR. KARLSON:  Sorry.  

22                 JUDGE PAGE:  Would you rephrase?

23 BY MR. KARLSON:

24           Q     There was a location of the leaks in the unit

25 where at the sealing discs, is that correct?

APPX321



Page 29
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1                 MR. NEILL:  Objection, leading.

2                 JUDGE PAGE:  Yet, Mr. Karlson.  You may ask

3 Mr. Hirst where, the difficulty was.

4 BY MR. KARLSON:

5           Q       Where were they leaking, Mr. Hirst?  What

6 was, where were they leaking in the unit?

7           A       Would you like me to answer the question

8 universally, or both Interfix 1, 2 and 3 or do you want

9 me to answer just on Interfix 2?

10           Q       If the answers are different, then tell us

11 both of them.

12           A       They are different.

13           Q       Okay.

14           A       The leaks that were experienced from

15 analyzing the LATRs, from talking with my staff on

16 Interfix 1 were experienced when the units were

17 produced.  The units were put through a 100 percent leak

18 check.  It's a process control before they were

19 submitted to the Government for LAT.  Sometimes that was

20 done twice.  And with the sealing discs that we were

21 using to produce the eleven lots on Interfix 1, you

22 couldn't stop the parts from leaking.

23           Q       Okay.  Was that the reason for the SAC

24 contract, SAIC contract?

25           A       No.  The SAIC contract was issued after we
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1 had switched to the alternate sealing disc.  The

2 alternate sealing disc, as you can see from the chart,

3 there were no leakers that actually occurred during the

4 LAT testing that was done at PSI in Byron.  However,

5 they failed miserably when they went to the T and H test

6 which was at an offsite at Crane, Indiana.

7           Q       And what caused that failure, the leaking?

8           A       In my opinion, in my opinion it was the--

9                 MR. NEILL:  Objection, lack of foundation. 

10 BY MR. KARLSON:

11           Q       Was it, was there a determination for what

12 caused the failure?

13           A       I don't recall.  We did, as I started to

14 mention in my testimony, we were approached by the by

15 the Government after we had tested Lot 3-003 in March of

16 2010, it might have been slightly before that.  I'll

17 give you the exact date from my notes.  I guess I don't

18 have the exact date, but in the timeframe that we were

19 at the end of production on Interfix 3, we were

20 approached by the Government and asked if we would,

21 wanted to work with them to develop a alternate sealing

22 disk for which the primary purpose was to get a sealing

23 disk in place that would pass all the contract test

24 requirements consistently.  The T and H testing, the

25 leak testing that's done in the normal course of the
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1 LAT.  And we engaged and we did sign a contract with

2 that third party, SAIC, as a third party that the

3 Government uses on small contracts. So we were

4 essentially doing R&D for the Government, or with the

5 Government to come up with this, to solve this problem.

6           Q       Okay.  Why was the use of the 3M433L disk

7 discontinued?

8           A       433L disk was discontinued after Interfix

9 1 because of a long, tragic history of the parts

10 leaking, basically from Lot 1 to Lot 11.

11           Q       Did the sealing disk made from the 3M363L

12 stop the parts from leaking?

13           

14           A       It did not.

15           Q       Please describe the testing performed by

16 PSI on the SAIC contract.

17           A       A quick summary of what was done, PSI

18 suggested some alternate sealing disk materials.  I

19 believe we tested in the range of four to six alternate

20 sealing discs that we selected.  We tested some sealing

21 discs that we had an equivalent thickness and strength

22 as the 3M363L that we were using and we saw some, and we

23 tested some, tested some that were thicker than that. 

24 In the course of that testing we saw catastrophic

25 failures like the critical that was experienced in Lot
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1 003-003.  And I'll explain that to you again, when I say

2 the catastrophic failure where the outer container that

3 launched down range and the smoke candle basically

4 dropped at the feet of the test technician. 

5           Q       Did PSI come up with an alternative sealing

6 disk satisfactory to the U.S. Government?

7           A       Yes, we did.  We worked diligently on that

8 project, until basically from my memory, is March of

9 2011 and after a lot of testing and trial and error, we

10 came up with essentially with the same sealing disk

11 configuration that we used before with one big

12 exception.  If you look at the chart, on Interfix, on

13 Interfix No. 3 is, see the description of that sealing

14 disc.  Again it's once again the 3M433 foil which

15 matches what was used in Interfix 1.  The big difference

16 is we came up with a custom backing to improve the

17 adhesion of the bottom of the sealing disk to the round

18 to make it seal better.  And by doing that you know, we

19 felt that we came up with a disc, a better disk that

20 would stop the leaking and also address what we had seen

21 on Interfix 2 testing that we created a lot of back

22 pressure with that thicker disk we were using with the

23 363L.  So it solved that problem as well.

24           Q       So you received a ECP to incorporate this

25 into the product.  Is that what happened?
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1           A       We, we received an approval, a written

2 approval to use it.  To me that was a very important

3 thing before we continued the work on the contract.  We

4 didn't want to have any more, what was called

5 separations to occur.

6           Q       So this is one of the times when the

7 contract was stopped for an extended period of time?

8           A       It was not stopped by the Government.

9           Q       Correct.  But it had been stopped?

10           A       PSI was not willing to restart production

11 until an acceptable sealing disk was found.  And I'll

12 define acceptable again.  It had a good chance of

13 stopping the leaking and it would not induce back

14 pressure of the unit because it was so thick to induce

15 separation of the igniter from the outer container.

16           Q       So the contract was stopped once due to a

17 stop work order, is that right?

18           A       Correct.

19           Q       And it was stopped once by PSI waiting for

20 this fix to be developed?

21           A       That's correct.

22           Q       Please describe the LAT for the re-work to

23 Lot 003003.

24           A       Yes, a little background, I had several

25 concerns before we tested Lot 03-003 again.  That lot
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1 had the 3M363L disc, the thicker sealing disc.  My

2 concern was that after looking at the SAIC testing where

3 we use alternate materials when we had the same

4 catastrophic failure that the sealing disk was likely to

5 cause a separation.  Before we did this test, I talked

6 with Mr. Kevin Vaughn  he was down visiting.  Kevin told

7 me that we had to be very careful on this one, that

8 separation where the igniter housing came off that it

9 would be called a critical and to be very careful on the

10 crimping.  

11                 So before we, let me back up for a minute. 

12 Lot 003, to bring you back to what happened, it, it was

13 rejected.  It had a critical defect.  We cleared the

14 critical defect through the failure analysis.   We

15 requested permission of the Government to re-crimp it as

16 the cure.  We were given that permission.  The lot was

17 re-crimped, before it was re-crimped, we worked with, we

18 redesigned the crimper so you could not short cycle it. 

19 So re, short cycling the crimper was an impossibility. 

20 The operators could just push the buttons.  It would

21 squeeze the round for the prescribed amount of time to

22 get a good crimp.  That was part of our corrective

23 action.  We re-crimped the lot.  That was done under

24 heavy surveillance of the QARs, Dean Cowert and Jimmy

25 Baron  and observed that whole process and we're ready
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1 to go.  And again I had concerns.  Even I know we had

2 good crimps, the darn thing was going to come off

3 because of the disc.  So before we tested it, before we

4 tested it, each and every one of those rounds was torque

5 tested in the presence of the Government personnel

6 watching the test.  I did that to demonstrate that above

7 and beyond the DCMA surveillance that they could see

8 that these samples were crimped correctly.  

9                 So if we can continue on, we started the test

10 we initially we had a problem.  The problem was that we

11 had a leaking round one leaking round in the testing and

12 we continued on with the LAT as we have in the past. 

13 Leakers have not stopped completing the LAT and we were

14 functioning the flare side, during tests and we had

15 previous to that shot the cold side against a two-sided

16 round.  So the cold side had already been shot.  The

17 unit was in the holding fixture before that, we had

18 tested several units and they passed barely but they did

19 pass.  You could see separation on the rounds.  We had

20 one round that when the flare was being functioned, you

21 could see that it ignited fine, started burning and my

22 recollection is that it would burn approximately

23 seventeen or eighteen seconds and then the igniter

24 dropped off and it continued burning for another two

25 seconds.  At that point and time the Government declared
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1 that we had a critical defect and we stopped the

2 testing.

3           Q       Had separation of the flare side trigger

4 assembly been noticed on previous LATs for the Lots?

5           A       Yes it had.  And with the court's

6 permission, I'd like to use the books.

7                 JUDGE PAGE:  Are you referring, sir, to the

8 Rule 4 file?

9                 THE WITNESS:  Yes, I am, the Rule 4 file.

10                 JUDGE PAGE:  All right.  If you would direct

11 our attention to a particular Tab please, sir.

12                 THE WITNESS:  I shall.  Please find Tab 283

13 in your book and I would like you to please look for,

14 let me see, I might have the wrong Tab.  It should be,

15 let's see, just give me a second.  Okay, I apologize, my

16 book is a little different than, I cross-references

17 here.  Please turn to page 282-44.

18                 MY COURT:  All right, that's Rule 4 file, Tab

19 282, page what, please sir?

20                 THE WITNESS:  Page 44.

21                 JUDGE PAGE:  Page 44.

22                 THE WITNESS:  I will point out that the, this

23 first page is the beginning of a summary, an executive

24 summary of the LATR for Lot 002-001.  I bring the

25 court's attention, please, to the following page which
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1 is page 45.  On the top of the report there is a

2 reference to the separations, that I got some of the

3 separations I would like to talk about.  It says two

4 minors were noted, igniter assembly separated from the

5 can post function.  I would now like to proceed to page

6 46 please.  And I would point out that the, in them,

7 title block on the top, it's very small to see.  This is

8 the test data for the transportation and vibration

9 testing that was done on the lot.  I bring the court's

10 attention to serial number 130.  You can identify the

11 serial numbers in the last column to the right.  And you

12 will see that next to that sample, there's an annotation

13 of figure assembly off.

14                 JUDGE PAGE:  And is this in line number 23,

15 sir?

16                 THE WITNESS:  Yes it is.

17                 JUDGE PAGE:  Thank you.

18                 THE WITNESS:  I bring your attention also to

19 the initials that are in the lower right hand corner. 

20 I believe to my knowledge, those initials are KAB and

21 the date is 2-05-08.  It's my understanding that those

22 were Kevin Bowen's initials.  I would like next to

23 please move to the next page which is page 47.  In the

24 title block, you'll see that this is the outside testing

25 of the rounds.  

APPX330



Page 38
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1                 I bring your attention to row 25, serial

2 number 126 and read, I'll read the annotation.  Trigger

3 assembly came off.  I will next point to row 28, sample

4 number 12.  The annotation is the trigger assembly came

5 off.  I'd also point again in the lower right hand

6 corner, the initials KAB are there with a date of it's

7 not clear to me, it looks like 1-8-18 or excuse me 08. 

8 I would point out to the Court, there are a total of

9 three separations annotated in this LATR.  The summary

10 in the front on page 45 discusses only two separations

11 from the can post function.  I would next like to move

12 on to the testing of Lot 002-02.  That should be in the

13 same Tab, 283, and if I did this right, it should be on-

14 -

15                 JUDGE PAGE:  Excuse me, sir, we're in 282.

16                 THE WITNESS:  I'm sorry. 282 and it should

17 be, page 282-32. So if you'll please go to that page.

18 Like the previous LATR, Lot Acceptance Test Report, this

19 is a summary of the testing. I would like to point out

20 to the Court on the last row with two stars, the note

21 that reads, one minors was noted. Igniter assembly

22 separated from the can post-function when the expended

23 unit was tossed and hit the ground. 

24                 I would like to please move to page 34. This

25 is the test sheet for the transportation vibration of
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1 lot 2-002. Point the attention to row 12, serial number

2 66, there is an annotation, trigger assembly off. Lower

3 right hand corner there are the initials KAB with a date

4 of 2-5-08. I would like to next move on to the next page

5 in the book which is a summary of the outside testing.

6 We would go to row 11, read to the right hand column.

7 The sample 47 reads, trigger assembly came off. Initials

8 of KAB are in the lower right hand corner with a date 1-

9 10-08. 

10                 I will bring the Court back to the original

11 page that we discussed which was page 32. And the double

12 asterisk note on the bottom. One minor was noted. For

13 the record, there are two separations noted in the LATR.

14 Only one is annotated as post-functional, when it hit

15 the ground. I would now like to move to, make sure I

16 have the right tab. Yes, we're still on tab 282. And we

17 should be on page 282-6. This test report is formatted

18 slightly different than the other one. It's a little bit

19 more, but it's different in format but in content it's

20 essentially the same. I'm bringing you to this page

21 because I would like to read to you the summary of the

22 high temperature function testing. It is in C --

23                 MR. NEILL:  Your Honor.

24                 JUDGE PAGE:  Mr. Hirst, just a moment. 

25                 MR. NEILL:  I'm sorry to interrupt but just
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1 to clarify the record, I don't think there's been any

2 discussion as to which lot this summary or this report

3 even refers to and that would be helpful if that was

4 identified. 

5                 JUDGE PAGE:  Mr. Karlson, I'll sustain what

6 I understand to be an objection. 

7                 MR. NEILL:  Okay. 

8                 JUDGE PAGE:  I'll ask that you ask Mr. Hirst

9 a question that will clarify the purpose of this

10 testimony. 

11 BY MR. KARLSON:

12           Q     Mr. Hirst, what lot are you referring to on

13 this exhibit on page 282-6?

14           A     Yes. It is lot 003-002. 

15           Q     So this is the same lot?

16           A     No, it is a different lot. 

17           Q     This is a previous lot.

18           A     This is the third lot I want to talk about. 

19           Q     Okay. 

20           A     This is lot 003-002. 

21           Q     2. Okay. So what is on this page that you

22 want to --

23           A     Page 6 was the page I was talking about

24 before the objection was raised. And I was seeking to

25 explain or point out to the Court the documentation of
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1 the high temperature function. That can be found under

2 paragraph 4, underlying high temperature function.

3 Twenty signals were tested at high temperature and were

4 in conformance with the requirements. 

5                 The next page I would like to go to is page

6 15, 282-15. This is a summary of the testing that was

7 done on the condition rounds. Condition means they were

8 conditioned hot and cold. I would point the Court to row

9 one, serial number 99, hot. There's an annotation next

10 to the serial number that says housing fell off. I also

11 would also point the Court to row 4, which was also a

12 hot condition round, serial number 54. There's the same

13 note, housing fell off. I would next like to go to page

14 6, excuse me, page 282-1. That is the header, the title

15 page, of the Lot Acceptance Test Report. I would point

16 to the handwritten signature beneath the Pyrotechnic

17 Specialties, Incorporated font. And I would like to read

18 to the Court. It says, reviewed by, there are some

19 initials that are DC, and it's dated 9-29-09. And

20 beneath that there is an acceptance stamp from a QAR on

21 that, which I believe to be Dean Cowart. 

22           Q     So what you're trying to say here in these is

23 that the test right there, you changed from these area

24 lots to lot 003. Is that your point?

25                 MR. NEILL:  Objection. Leading.
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1                 JUDGE PAGE:  Sustained. 

2 BY MR KARLSON:

3           Q     So what are you trying to communicate with

4 the information you've just reviewed.

5           A     I'm trying to communicate that there were

6 separations that were experienced during lot acceptance

7 testing. They're documented in the LATRs, in three of

8 the LATRs, 2-1, 2-2 and 3-2. That's what I ran you

9 through. 

10           Q     And they were acceptable. 

11           A     All three of those lots were accepted by the

12 Government. 

13           Q     Okay. So did that change?

14           A     Yes. It changed in the testing of 03-003A,

15 where separations were called a critical defect.

16           Q     Okay. 

17           A     I might also point out there is in the notes,

18 which we just went through, some documentation about

19 post-function separation. But not all of the tested

20 rounds were accounted for in those notes. The one I just

21 discussed, 3-2, there's no mention of it. 

22           Q     So what does that mean?

23           A     I don't know what it means. It means to me

24 that the reports don't document that, the post-function

25 separations. It does not say that. 
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1           Q     Okay. Were these lots accepted by the

2 Government?

3           A     Yes. Those three lots were, 2-1, 2-2 and 3-2

4 were accepted. 3-2 was rejected initially because there

5 was a leaker. That was secured through 100 percent leak

6 checking under the surveillance of the QARs, and

7 accepted on deviation. 

8           Q     In previous produced lots were there any

9 leakers in the LAT that were accepted by the Government?

10           A     Well the best one to point out is the one I

11 just said. It happened on the previous lot that we

12 tested, 3-2. There was a leaker detected in the test.

13 The cure, the accepted cure with the Government is you

14 go back, you do a 100 percent leak check on the entire

15 lot. The government will watch the entire process, which

16 they did, and the units that pass become your lot. 

17           Q     So through leak testing you can ensure

18 leakers are excluded from the lots?

19           A     Through leak testing you can, yes. 

20           Q     And you were allowed to do that?

21           A     Yes. 

22           Q     Describe the events that took place after lot

23 003-003A. 

24           A     The contract was shut down because the

25 Government declared we had a critical defect. So what
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1 happened after that immediately is that we scripted a

2 Request for Deviation to try to get it submitted or

3 accepted on deviation. That was denied by Mary Adams 

4 who the PCO at that time. Most of our energy on this

5 contract went into fixing the problem with the sealing

6 disk on a SAIC contract. So we worked diligently on that

7 to try to get a sealing disk that would stop the leaking

8 and not induce these separations. So that's where the

9 effort was placed after we finished the testing on 3A. 

10           Q     How does the sealing disk cause the

11 separations?

12           A     Because it is thicker in nature and has, I

13 believe, a fiberglass substrate, it does not release the

14 energy from the candle quickly enough. So what it does,

15 it looks for the path of least resistance. It wants to

16 back pressure and push everything off until it can get

17 relief. Or in layman's term, it induces back pressure

18 during function, particularly on flare. 

19           Q     How long was the contract shutdown after 003-

20 003A?

21           A     It was shutdown. But, again, it was not a

22 government shutdown. But we tested, again I'm using the

23 exhibit 03-003A in March of 2010. We actually went into

24 our first test using the new sealing disk under Interfix

25 4, 004A-001. That went into test in August of 2011.
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1 Prior to that there were First Article activities that

2 took place. And a series of discussions with the

3 Government about clearing the critical, how the units

4 would be tested in the future for separation. And there

5 are two things that I recall that were particularly

6 significant. 

7                 The first, I'd like to use my notes for a

8 second so I recall it correctly. Yes, the first

9 noteworthy event that happened, that in December of

10 2010, I was starting to get feedback from the PCO that

11 we needed to get the contract restarted. And the reason

12 for that, it was indicated that there was some expiring

13 funding for the Air Force. In other words, on the

14 contract the funds would expire, I believe it was in

15 September, October timeframe of 2011. So in December

16 they were starting to approach us, put a little pressure

17 on us to get restarted. After those discussions, a

18 gentleman by the name of Michael Barry , whose title as

19 I recall it was Chief Systems Engineer, he was from

20 ARDAC , visited the plant. He visited with me on

21 December 8th, 2010. And in that meeting he outlined the

22 requirements that we had to meet before we could resume

23 work on the contract. 

24                 He told me that it was pretty clear that we

25 were going to have to pass a full new First Article test
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1 before we could resume our production. And I

2 communicated to him that we would like to continue

3 further discussion about accepting lot 03-003A as a

4 condition of future work on the contract. I also told

5 him that it was very clear at the PSI that we had to get

6 a new sealing disk in place before we could resume work

7 on the contract. 

8                 The next important thing I want to share with

9 the Court is that in March of 2011, there was a fairly

10 big meeting that was held at Byron, at PSI. At that

11 meeting Ryan Pierce  was there. He had some of the PQMs,

12 Program Quality Managers. The QARs were there. And we

13 had, our engineering staff and myself attended the

14 meeting. The purpose of the meeting as stated by the

15 Government, that they were there to help PSI get back

16 into production. The agenda that we followed was to

17 discuss what we had to do to clear the critical defect

18 and to set up a new schedule and also outline what the

19 First Article test requirements are going to be. 

20           Q     Okay. Please detail the events that took

21 place prior to the re-start of the contract. 

22           A     Some of those I've outline. Let me continue

23 on. These are my observations from being at that

24 meeting. During the meeting I became very, very

25 concerned that there was a hidden agenda that the
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1 Government had at this meeting. And that hidden agenda

2 was to shift the blame for the critical defect from the

3 sealing disk to the crimping process. In other words the

4 emphasis was solely crimping. Sealing disk had nothing

5 to do with it. There was a gentleman there, and I'll try

6 to pronounce his last correctly, his name was Brian

7 Arnsdorf  who was a senior quality engineer out of Rock

8 Island. He was a spokesperson for relating a new test

9 requirement that we had to pass in the FAT and the

10 subsequent LATs. It was called a Relative Movement Test

11 Requirement. I objected to this because this was never

12 a test that was done before. I'll describe the test. I

13 don't have a sample unit. It might be helpful. 

14                 JUDGE PAGE:  Let the record reflect that Mr.

15 Karlson is handing Mr. Hirst an item. 

16                 MR. KARLSON:  Exhibit 1, Your Honor. 

17                 JUDGE PAGE:  Exhibit 1. Mr. Neill, have you

18 any objection?

19                 MR. NEILL:  No objection, Your Honor. 

20                 JUDGE PAGE:  Thank you, sir. And if you could

21 for the benefit of the record, tell us again what

22 Exhibit 1 is, A-1. 

23                 THE WITNESS:  Exhibit 1 is an inert Mark-124

24 round. And I will use the exhibit to explain this new

25 test that was outlined by the Government. 
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1                 JUDGE PAGE:  All right, Mr. Hirst, just to

2 remind you since it's very easy to follow what you're

3 doing while we're here in the courtroom, we need to be

4 equally able to follow it when we are only reading the

5 record. So when you point to something, when you make a

6 gesture, please make sure that it's clear on the record

7 what you are pointing to or what your gesture means. 

8                 THE WITNESS:  Yes, Your Honor. I'm holding in

9 my hand the inert unit. And I'm pointing to the igniter.

10 The igniter is here, the outer --

11                 JUDGE PAGE:  Excuse me, sir. When you say

12 it's here, use your words so that I can find it when I

13 go back and read the record. 

14                 THE WITNESS:  Yes, ma'am. It's at the top of

15 the unit. It is the piece part that is dark gray in

16 color. It has a plastic device with it that is used to

17 trigger the round. The Relative Movement Test that was

18 imposed was essentially to take a black Sharpie marking

19 pen and to draw a vertical line from that igniter down

20 through the igniter onto the outer container. The outer

21 container, for the Court's reference, is this long,

22 silver device that holds the candles in. 

23                 JUDGE PAGE:  Now this appears to be a long

24 tube. Is that correct, sir?

25                 THE WITNESS:  Repeat the question, please?
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1                 JUDGE PAGE:  The item appears to be a long

2 tube. Is that correct? 

3                 THE WITNESS:  That is correct. It's a long

4 tube, approximately 4 or 5 inches in length.

5                 JUDGE PAGE:  Thank you. 

6 BY MR. KARLSON

7           A     So the Government imposed this new test.

8 Again, the test is not in the test spec. It's something

9 brand new in PSI's opinion. We're going to get there and

10 we're going to draw lines. We're going to draw a line

11 from the igniter down to the outer container. And then

12 we're going to use a torque wrench. And if the line

13 moved in any distance, any distance at all, it was a

14 failure. 

15                 Well some of the questions I asked was, how

16 are we going to draw that line consistently? What we're

17 going to use to mark the line. How we were going to

18 referee. What movement was acceptable? What was not

19 acceptable? Those were my concerns. Continuing on with

20 the meeting, as I recall it, PSI agreed to make up some

21 samples while the Government was here. They were here

22 for more than one day so we had the time to do that. 

23                 We made samples up with a configuration that

24 we were going to use in production. Meaning that we had

25 the 3M 433 sealing disk with the 40 ounce/inch width
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1 disk. And put them together, crimped them, drew the

2 line. And some of those parts did in fact move. They

3 moved a very little amount. A miniscule amount would be

4 the way I would describe it. 

5                 We took those rounds and functioned them. And

6 when we functioned them, we were very careful. We were

7 going to measure the amount of separation that we saw

8 from the outer container and the trigger assembly. I'll

9 point out using the sample what was measured. It would

10 be the distance from the top of the outer container to

11 the underneath section of the igniter. When those parts

12 were functioned, they all functioned properly. There was

13 no separation. The separation distance was incredibly

14 small. It might have 5 or 10 thousandths, hardly any

15 movement at all. 

16                 We also did something else, which I think is

17 important to point. Because we failed 3-003A we retained

18 the T&H samples. The T&H samples, again for the Court's

19 recollection, were tested in Crane, Indiana. So we had

20 those available. When the Government was here, I also

21 had them do this same test. We drew the line. We used

22 the torque wrench. And those passed. There was no

23 movement at all. 

24           Q     On the lot that had failed. 

25           A     Lot that failed. That's another endorsement
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1 that those units were crimped correctly.

2           Q     So you're saying the disk is what caused the

3 separation.

4           A     That's what I'm saying. 

5           Q     After this meeting you were going to start up

6 with the new material which resulted from the SAIC

7 contract. 

8           A     That's correct.

9           Q     Is that correct? Okay. When did PSI conduct

10 the required First Article acceptance tests?

11           A     Yes. We conducted our First Article test on

12 April 8, 2011. 

13           Q     What is your recollection of the events

14 pertaining to the FAT?

15           A     The FAT failed. It did pass all the test

16 requirements except for the leak test. And I'd like to

17 describe why it failed the leak test.

18           Q     Why did it fail the leak test?

19           A     It failed because we were so wrought up about

20 this new requirement of relative movement in this line,

21 that we decided we were going to increase the crimp

22 pressure. Normally those rounds were crimped under a

23 pressure of 700 to 750 psi. These rounds were purposely

24 crimped at a higher crimp pressure, 900 psi. In the

25 course of doing that, there was so much pressure on it
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1 that we induced a leak path where we actually flexed the

2 primer holder. And that created a leak path. So we had

3 40 out of 145 samples that were tested fail leak test

4 because of that. 

5           Q     Okay. Was a re-test of the FAT conducted?

6           A     Yes. We discussed the initial FAT failure

7 with the Government. I believe they concurred that the

8 problem was related to the over crimping at the higher

9 pressure. And we did conduct a second FAT. And that was

10 done in June 1 and June 2 of 2011. 

11           Q     What were the results?

12           A     All the samples passed most of the portions

13 of the test, including the leak test. However, some new

14 problems surfaced. We had four samples that did not

15 function during testing. And we had multiple smoke ends

16 fail the delay and display time requirements in the test

17 specification.

18           Q     What was the Government's response to the

19 second FAT?

20           A     Shortly thereafter I received from the PCO,

21 Mr. Pierce, a Cure Notice. 

22           Q     Would you summarize PSI's response to the

23 Cure Notice?

24           A     Yes. We responded to the Cure Notice and

25 pointed out --
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1                 JUDGE PAGE:  Okay. Excuse me, Mr. Hirst.

2                 THE WITNESS:  Yes. 

3                 JUDGE PAGE:  Mr. Karlson, are those documents

4 in the Rule 4 file? 

5                 MR. KARLSON:  I would think they have to be,

6 Your Honor. 

7                 JUDGE PAGE:  It would be helpful to reference

8 that, please.

9                 MR. KARLSON:  Okay. Let me look at that

10 index. 

11                 THE WITNESS:  I believe they're in Mr.

12 Neill's books.

13                 MR. KARLSON:  Tab 154 is the Cure Notice.

14                 JUDGE PAGE:  Just a moment. If you'll give me

15 time to turn to that, please. Rule 4 file, tab 154?

16                 MR. NEILL:  Your Honor, just to help things

17 along, I believe the exhibit Mr. Karlson is referring to

18 is tab 152. 

19                 JUDGE PAGE:  152?

20                 MR. NEILL:  Yes. 

21                 JUDGE PAGE:  All right. Rule 4 file, tab 152.

22 Mr. Hirst, is this the Cure Notice that you were

23 referring to? This is at page 2 -- 

24                 THE WITNESS:  Yes.

25                 JUDGE PAGE:  -- of that document. All right.
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1 And, again, if your response to the Cure Notice is in

2 the record, I'll ask that you please refer to it by tab

3 number.

4                 THE WITNESS:  This is the Cure Notice that I

5 received from Mr. Pierce. Correct. 

6                 JUDGE PAGE:  And your response. You were

7 about to testify, I believe, regarding your response. Is

8 that correct, sir?

9                 THE WITNESS:  I was, yes. 

10                 JUDGE PAGE:  All right. And were you

11 referring to a particular document?

12                 MR. KARLSON:  156, Bob. Is that correct? 

13                 THE WITNESS:  Yes. That is the correct

14 document.

15                 JUDGE PAGE:  All right. So Rule 4 file, tab

16 156 is Mr. Hirst's response to the Government's Cure

17 Notice. Is that correct? 

18                 MR. KARLSON:  That's correct, Your Honor. 

19                 JUDGE PAGE:  All right. Mr. Neill, do you

20 have that exhibit?

21                 MR. NEILL:  Yes, ma'am. 

22                 JUDGE PAGE:  Thank you. Please proceed, Mr.

23 Karlson, with your question. 

24 BY MR. KARLSON:

25           Q     Would you please summarize PSI's response to
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1 the Cure Notice?

2           A     Yes. A summarization of it would be that the

3 four units that were duds were dissected to try to

4 understand why they failed. We determined that the cause

5 of the failure was the age of the ignition disks that

6 were used. These ignition disks were assembled in 2008

7 and had been stored since that time due to the

8 interruptions in the contract. The cure was to get rid

9 of the old disk and substitute freshly made ignition

10 disks from the supplier. That is an item we buy. That

11 was the cure for the dud problem. 

12                 The next thing we did is we told the

13 Government that we would go through and look at the

14 smoke candles that we had in inventory. We had a quality

15 of smoke candles in inventory that we were using for

16 First Article. We read in the drawing that we weren't

17 doing it before, an advisory note in the drawing would

18 be to use a brush to essentially brush the bore of the

19 smoke candle. The smoke candle has got a hollow section

20 in it where the flame path goes. And the thought was

21 that by brushing the bore of the candle that it would

22 enable it to pick up quicker and shorten the delay time

23 and to also improve the display performance of the smoke

24 candle. 

25           Q     Okay. 
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1           A     That essentially is a summary of --

2           Q     Why did PSI state that we would resume

3 production immediately in order to meet the schedule?

4           A     We did that, honestly, because there was

5 quite a bit of pressure from the contracting office

6 about the expiring funds on the Air Force. We had given

7 the Government several schedules that we were trying to

8 get caught up on. We didn't want to, we felt confident

9 enough that we had resolved the problems, that we could

10 go into production and essentially pass the First

11 Article test requirements in conjunction with passing

12 the LAT, which in our business is known as a FATLAT.

13           Q     Okay. When was the first production lot

14 submitted for testing? This would be lot 004.

15           A     It would be 004A-001. A is attached to the

16 lot number to identify it as a First Article test. And

17 that was completed, excuse me a moment while I get rid

18 of this book. Okay. The lot was presented for test on

19 August 9th and the testing concluded on August 12th of

20 2011. 

21                 JUDGE PAGE:  Mr. Hirst, again, are you

22 referring to a particular document that's in the Rule 4

23 file?

24                 THE WITNESS:  I'm referring from my personal

25 notes, recollection of when it was tested. Which is, I
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1 apologize, I don't know what tab it is in the book. It

2 was added today.

3                 MR. KARLSON:  There would be a test report in

4 the book. Is that correct? Or there may not be?

5                 THE WITNESS:  I'm not referring to the test

6 report, I'm just summarizing. 

7                 MR. KARLSON:  I understand that.

8                 JUDGE PAGE:  All right. Mr. Karlson, if you

9 don't mind, take a quick look at the index and see if

10 you --

11                 MR. KARLSON:  Yes. 

12                 JUDGE PAGE:  -- can find a particular

13 document that Mr. Hirst is referring to.

14                 MR. NEILL:  Your Honor, I'm --

15                 JUDGE PAGE:  I think -- 

16                 MR. NEILL:  -- sorry to interrupt. But this

17 might be a time for a quick comfort break if at all

18 possible.

19                 JUDGE PAGE:  Mr. Neill I think that's a very

20 good idea. 

21                 MR. NEILL:  Okay. 

22                 (Whereupon, the above-entitled matter went

23 off the record at 10:36 a.m. and resumed at 10:51 a.m.)

24                 JUDGE PAGE:  Mr. Karlson, you may resume your

25 questioning of Mr. Hirst. 
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1 BY MR. KARLSON:

2           Q     Thank you. Mr. Hirst, can I ask you to turn

3 to section 284 and identify that document, please?

4                 JUDGE PAGE:  Rule 4 file, tab 284, sir?

5                 MR. KARLSON:  Yes, Your Honor. 

6                 THE WITNESS:  It is the --

7                 JUDGE PAGE:  Just a moment, Mr. Hirst. Let me

8 find that document. Please proceed.

9 BY MR. KARLSON:

10           A     The document is the test report for lot 004A-

11 001. 

12           Q     And did this test also include First Article

13 test requirements?

14           A     Yes. 

15                 MR. NEILL:  I'm sorry to interrupt again,

16 Your Honor. But when we refer to tab 284, it appears to

17 contain three separate test reports. So it might be

18 helpful to identify, if Mr. Hirst is identifying one of

19 these test reports, to identify it by the page range

20 within the tab just for the sake of clarity. I'm sorry.

21                 JUDGE PAGE:  Thank you, Mr. Neill. A very

22 good suggestion. Mr. Karlson, if you would have Mr.

23 Hirst identify what portion of the document he was

24 referring to and which of the test reports he is

25 commenting on. 
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1 BY MR. KARLSON:

2           Q     Mr. Hirst, in section 284, are you referring

3 to pages 1 through 20, the first test report for lot

4 004A-001?

5           A     Yes.

6           Q     Did this test also include First Article test

7 requirements?

8           A     Yes. 

9           Q     What was the outcome of the test?

10           A     The outcome of the test was that it was

11 tested and most of the test requirements were met. The

12 requirement for display time on cold, smoke function did

13 not pass. There were 7 of the 20 units that went above

14 the 25 second maximum time. 

15           Q     Okay. This is the first time we've talked

16 about display time. Could you explain that issue and

17 some of the history of that issue? 

18                 JUDGE PAGE:  All right. Excuse me, Mr.

19 Karlson, forgive the interruption. Mr. Hirst, are you

20 referring to a particular page in this report? For

21 example page 20 contains some of the information, but I

22 need to know if there is a particular page that you are

23 referring to, which one it is. 

24                 THE WITNESS:  Just give me a second, Your

25 Honor. I'll find it for you. 

APPX352



Page 60
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1                 MR. KARLSON:  Could it be page 8, Mr. Hirst?

2                 THE WITNESS:  Okay. I found the page. It is

3 page 284-11, title cold. 

4                 JUDGE PAGE:  That's Rule 4 file, tab 284,

5 page 11. Correct?

6                 THE WITNESS:  Correct. 

7                 JUDGE PAGE:  Thank you.

8 BY MR. KARLSON: 

9           A     Point to the display time column. Any of

10 those units that were above 25 seconds exceeded the

11 maximum test requirement for display and there were 7. 

12           Q     So this is the first time we've discussed

13 display time here. Can you explain that issue to the

14 Court?

15           A     Again, it's a chronic problem for PSI since

16 the inception of the contract. Again I would point to

17 the poster board.

18                 JUDGE PAGE:  That's Exhibit A-5 I think, sir.

19 Is that correct? 

20                 THE WITNESS:  That's correct. Starting with

21 Interfix 1, lot 01-002 also failed initially on long

22 display times. In that test there were 12 out of 20

23 units that were tested that exceeded the maximum display

24 time. And a deviation was requested by the company to

25 accept the lot for that condition and it was accepted.
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1 The next lot we come is lot 4, 1-4. In that test there

2 were 19 samples out of 50 during ambient testing that

3 exceeded the maximum smoke display time. PSI again

4 requested a deviation for that lot to be accepted, which

5 was granted. It was accepted on deviation. I would next

6 point to lot 1-6, same story. It failed initial test. 15

7 out of 20 samples failed due to long display times. A

8 deviation was accepted for that lot. The lot was

9 accepted by the Government. Moving down to the test of

10 1-8, 14 out of 20 again failed due to long display times

11 during testing. That lot, which is number 4, the fourth

12 lot, was also accepted on deviation. 

13 BY MR. KARLSON:

14           Q     So can you explain the significance of long

15 display times and what was communicated from the

16 Government about long display times?

17           A     Long display time, in layman's terms, is how

18 long the smoke is emitted in a robust manner from the

19 round when it's triggered, shot. It is timed with a

20 stopwatch. The timing is separated from delay time,

21 which is a separate test criterion. And when the unit

22 essentially picks up and starts to burn robustly and

23 emit a solid plume of red smoke, that's when the start

24 of the display time is measured. And when the smoke

25 stops, the test technician, the Government reps that
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1 were there auditing it with click off to record that

2 total elapsed time. That is display time. 

3           Q     Okay. So that's how it's measured. 

4           A     That's how it's measured. I have personal

5 knowledge based on information that I heard when I

6 solicited comments about long display times from Kevin

7 Bowen and also from a gentleman from the Air Force whose

8 name escapes me at the moment. I believe his name was

9 Matt Adams . He was there and he watched the testing,

10 all the test in Interfix 4. And my recollection is that

11 they told us that it's not a bad thing. That, in effect,

12 if you think about, the person being rescued has the

13 benefit of more smoke being emitted for a longer period

14 of time to be spotted by the rescue folks. 

15           Q     This device is used by pilots on the ground

16 signaling to be rescued. Is that right? 

17           A     It's my understanding it's primarily used by

18 downed airmen or seamen in a life raft. 

19           Q     Okay. 

20           A     They're trying to signal to rescue aircraft

21 that they're here and they need to be rescued. 

22           Q     All right. So you're told there's nothing

23 undesirable about having a longer time?

24           A     You know, the two words I remember that were

25 repeated over and over was that the smoke's got to be
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1 consistent and it's got to be robust. As long as it's

2 consistent and robust, if it's longer than 25 seconds

3 it's okay. 

4           Q     And what did Matt Adams tell you about that?

5 He came for that reason, did he not?

6           A     That's essentially what he told me as did

7 Kevin, Mr. Bowen, excuse me. 

8           Q     Okay. So there were a number of lots with

9 this condition that were accepted. This condition was

10 exhibited in this lot 4. And then what happened after

11 that?

12           A     The lot was rejected again because of the

13 long display times on the smokes, the cold condition

14 runs. The company immediately request that the lot be

15 accepted on deviation. That deviation was granted and

16 the lot was accepted by the Government. 

17           Q     Okay. When was the second lot submitted for

18 testing?

19           A     It was in August. Let me give you the exact

20 date. It was submitted the latter part of August, August

21 29 and the test went into September 1. 

22           Q     And what were the LAT results?

23           A     Similar to the previous lot. There were more

24 of the rounds that had problems with long display times,

25 19 out of 20 had long display times. 
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1                 JUDGE PAGE:  Excuse me, Mr. Hirst, are you

2 still referring to the same report, the same --

3                 MR. KARLSON:  I'm sorry.

4                 JUDGE PAGE:  -- pages 1 through 20? Or is

5 this a different report?

6                 THE WITNESS:  No, we need to go a different

7 --

8                 MR. KARLSON:  In the section 284 there's a

9 second report, is there not, Mr. Hirst. 

10                 THE WITNESS:  Yes. Give me a moment to find

11 it, please. Yes. You will find it on the Rule 4, 284,

12 page 38. 

13                 JUDGE PAGE:  Rule 4 file, tab 284, page 38.

14 Is that correct, sir?

15                 THE WITNESS:  Yes. 

16                 JUDGE PAGE:  All right. Thank you. 

17 BY MR. KARLSON:

18           Q     So what were the results of this test, Mr.

19 Hirst?

20           A     There were more long display times. I will

21 take you to the right page in just a moment. That's

22 where those results are shown. It should be on 284-47.

23 The results of the display time are in the second

24 column. And it will say that 19 out of 20 had long

25 display times, exceeding 25 seconds. 
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1           Q     And what was the outcome of this lot? Was it

2 accepted by the Government?

3           A     It was not accepted by the Government. We

4 requested a deviation. We had, there was a meeting that

5 I attended after the test was completed. At the meeting

6 were the Government representatives, Mr. Bowen, I

7 believe, a gentleman by the name of Nathan Ash  was

8 there, and I believe Matt Adams was there from the Air

9 Force. And I was there. Andy Long was there, who's our,

10 at that time our senior quality engineer. It was sort of

11 like a post test discussion of where we go next. My

12 recollection of that meeting that a favorable, it was

13 favorable, that the Government suggested strongly that

14 we put in a Request for Deviation, there was a good

15 likelihood it would be accepted. 

16           Q     Did we do that?

17           A     We did and it was not accepted. 

18           Q     Was there a reason?

19           A     I'm sorry?

20           Q     Was there a reason?

21           A     There was one afforded after the contract was

22 terminated. We never got any response on the Request for

23 Deviation until the contract was terminated. 

24                 JUDGE PAGE:  Mr. Karlson, is the Request for

25 Deviation in the Rule 4 file?
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1                 MR. KARLSON:  Request for Deviation, 285. 

2                 MR. NEILL:  I see a Request for Deviation,

3 Your Honor, but I don't see the lot number on it to know

4 if it applies. 

5                 JUDGE PAGE:  Is there a particular document

6 --

7                 MR. NEILL:  In fact --

8                 JUDGE PAGE:  -- that you'd like to direct our

9 attention to?

10                 MR. KARLSON:  No, that can't be it, Your

11 Honor. No. 

12                 JUDGE PAGE:  No. 

13                 MR. KARLSON:  I don't think it's in.

14                 JUDGE PAGE:  All right. Thank you. I wanted

15 to make sure that if it was in the record that we had

16 the right reference to it. 

17                 MR. KARLSON:  Sure. You don't know of a

18 Request for Deviation in the package? 

19                 THE WITNESS:  I know there was a Request for

20 Deviation that was authored and sent in. I know that for

21 a fact. 

22                 MR. KARLSON:  Okay. Do you know if we have a

23 copy within these documents?

24                 THE WITNESS:  I don't know that. 

25                 MR. NEILL:  Yes, I --
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1                 JUDGE PAGE:  Mr. Neill. 

2                 MR. NEILL:  I'm sorry, if it would facilitate

3 things, I believe the Request for Deviation for lot 4-02

4 is in the record. It's at tab 180. And I apologize for

5 this, it has sub-tabs in it. There's a 180-C. I believe

6 that may be the document that --

7                 JUDGE PAGE:  All right. Give us a moment,

8 please. Rule 4 file, tab 180, sub-tab 180-C. Is that

9 correct, Mr. Neill?

10                 MR. NEILL:  Yes, Your Honor. 

11                 JUDGE PAGE:  Thank you, sir. Mr. Karlson, do

12 you have that document?

13                 MR. KARLSON:  I see A. I thought that was

14 what he was referring to.

15                 JUDGE PAGE:  I'll ask Mr. Hirst to look as

16 well. 

17                 MR. KARLSON:  Here we go. 

18                 MR. NEILL:  In my book it's tab C.

19                 JUDGE PAGE:  Tab C.  Rule 4 file, tab 180,

20 sub-tab C.

21                 MR. KARLSON:  I see it, yes.

22                 JUDGE PAGE:  All right. Thank you. Forgive

23 the interruption but please continue with your

24 questioning, Mr. Karlson.

25 BY MR. KARLSON:
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1           Q     So this waiver was submitted but this is not

2 signed by the Government so it was not accepted. Is that

3 right? 

4           A     This document is the request that we put in

5 that is not signed by the Government. Correct. 

6           Q     Okay. Did you get an explanation for that?

7           A     I recall that any explanation I had

8 concerning this lot as to why it wasn't accepted was

9 part of the Termination for Default. 

10           Q     Okay. What was the Government's response to

11 the LAT failure for lot 004-002. 

12           A     I just discussed my recollection of the

13 meeting that was held at Pyrotechnic Specialties with

14 the Government after the test. A favorable impression

15 was left with myself and the rest of my team that the

16 lot would and could be accepted on deviation. 

17           Q     And when that didn't happen, what was the

18 Government's response officially?

19           A     The official response is in the Termination

20 for Default. 

21           Q     Did you receive a Show Cause letter?

22           A     Yes. I did receive a Show Cause letter, yes. 

23           Q     Is the Show Cause letter in the book?

24           A     The Show Cause letter is in the book.

25 Correct. 
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1           Q     Do you know the number?

2           A     I do not.

3           Q     Okay. 

4           A     It's dated September 9th, 2011. 

5                 MR. NEILL:  You might want to look at Rule 4,

6 tab 181. 

7                 JUDGE PAGE:  Thank you, Mr. Neill. Mr.

8 Karlson, Rule 4 file, tab 181. 

9                 MR. KARLSON:  Yes. 

10                 JUDGE PAGE:  Is this the document you were

11 referring to?

12                 MR. KARLSON:  Yes, Your Honor. Thank you. 

13                 JUDGE PAGE:  All right. We'll give Mr. Hirst

14 a chance to locate it. Mr. Karlson, you can resume your

15 questioning. 

16 BY MR. KARLSON:

17           Q     Mr. Hirst, did PSI respond to this Show Cause

18 letter?

19           A     Yes, we did. 

20           Q     And is the response section 182?

21                 JUDGE PAGE:  Rule 4 file, tab --

22                 MR. KARLSON:  Rule 4 --

23                 JUDGE PAGE:  -- 182. 

24                 MR. KARLSON:  -- section 182. No it's not. 

25                 MR. NEILL:  It's tab 183?
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1                 MR. KARLSON:  Is the response tab 183, Mr.

2 Hirst?

3                 THE WITNESS:  Yes, it is. 

4 BY MR. KARLSON:

5           Q     Okay. So what is your position in this letter

6 to the Government, Mr. --

7           A     In the Show Cause letter, my recollection was

8 that they were, the Government was unhappy with PSI for

9 two reasons. The primary reason that I recall was

10 adherence to the schedule. Secondarily it was the

11 quality of the product we were producing at that time.

12 My response in the letter, my initial response was that

13 I was very surprised that the Government was being so

14 hardline on schedule. I had received a prior email from

15 Ryan Pierce that encouraged PSI, this email was sent on

16 August 25th, 2011. 

17           Q     Shall we show that section to the Court,

18 please?

19           A     Yes. It's in book 6, tab 286. This is the

20 email I'm referring to. I'm primarily referring to the,

21 it's an email that drills down. It's the information on

22 the top that starts with, Bob, I think at this point the

23 goal should be for PSI to produce as many of its firing

24 signals as possible without compromising safety or

25 quality. 
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1                 As stated in my latest letter, I'm open to

2 revising the schedule but I want to make sure that the

3 revision is realistic and achievable. You have quite a

4 bit of ground to cover in roughly three weeks' time. I

5 imagine pushing of the delivery of lot 3 out by one week

6 will help. But I'm concerned that completing the current

7 contractual quantity in such a condensed timeline

8 significantly increases the potential for error. In

9 other words, if lot 3 is pushed to arrive, I think we

10 need to T for C additional quantity. Something about

11 2,150 units so as not to overextend PSI personnel and to

12 put you at an increased risk for missing the revised

13 schedule again. Second paragraph. That being said, I

14 need you to take a good hard look at your resources,

15 capabilities and constraints and propose a realistic and

16 achievable schedule for getting expired quantities

17 accepted, invoiced not later than 21 September 2011.

18                 I am agreeable for to T for C'ing the

19 quantity you don't think will be accepted/invoiced by 21

20 September and revising the remaining schedule

21 accordingly. This, again, is contingent on the partial

22 T for C being at no cost to the Government. Please keep

23 in mind, I cannot continue to revise the schedule

24 indefinitely, so it is extremely important that the

25 proposed revision 01:54 is something that PSI's
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1 comfortable signing up to. And it closes saying that, I

2 need this proposal soonest. Questions/concerns please

3 call me.

4           Q       So you received this after the Show Cause

5 letter and after you had responded to the Show Cause

6 letter?

7           A       No. I received it prior to the Show Cause

8 letter. I received this, this email is dated August 25,

9 2011. 

10           Q       So was it clear to you that the PCO was

11 going to be agreeable to T for C'ing, Termination for

12 Convenience, some portion of this contract?

13           A       That was my clear understanding from the

14 email. Correct. 

15           Q       Okay. The last lot was lot 0, was the last

16 lot, lot 004-003?

17           A       Yes, it was. 

18           Q       Did PSI continue to work on the contract

19 after answering the Show Cause letter?

20           A       Yes, we sure did. 

21           Q       And when was this third lot submitted for

22 testing?

23           A       The test date I have on my record is

24 September 12 through September 15, 2011. I would like to

25 just take a moment to point out in the exhibit, I
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1 apologize I don't know the exhibit number.

2                 JUDGE PAGE:  Exhibit A-5 I think. Is that

3 correct, sir?

4                 THE WITNESS:  That's correct. Where if you

5 look at the tally for 4-3 it shows it being tested in

6 August. It was tested in September of 2011. I'd like to

7 correct that --

8                 MR. KARLSON:  Okay. 

9                 THE WITNESS:  -- if I can right now. 

10                 JUDGE PAGE:  And let me ask, are those test

11 results part of the Rule 4 file?

12                 THE WITNESS:  Yes, they are, Your Honor.

13                 JUDGE PAGE:  And could you direct us to a

14 tab, please?

15                 THE WITNESS:  I'll do my best. Okay. Yes, it

16 would be, I believe, section 284, Rule 4 file, 284-21. 

17                 JUDGE PAGE:  Would that be Rule 4 file, tab

18 284, page 21?

19                 THE WITNESS:  Page 21, correct. 

20                 JUDGE PAGE:  All right. And it goes from page

21 21 to page 37. Is that correct, sir?

22                 THE WITNESS:  Yes, Your Honor. 

23                 JUDGE PAGE:  And could you tell us again what

24 lot this deals with?

25                 THE WITNESS:  This test report is for lot
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1 004-003. 

2                 JUDGE PAGE:  Thank you, sir. Please continue

3 your questioning, Mr. Karlson.

4 BY MR. KARLSON:

5           Q       What were the test results, Mr. Hirst?

6           A       A summary of the test results is as

7 follows. There was one leaker that was detected during

8 the testing of the lot. There also was a problem with

9 long display times of the cold smoke rounds. Ten of the

10 20 samples exceeded 25 seconds. I will point you to the

11 page in just a second. That would be on page 284-30.

12 Again, it's in the second column. And you will see that

13 10 of 20 exceeded the display time, maximum display time

14 of 25 seconds. I would point out that the average of the

15 20 was 25.88 seconds. 

16           Q       Why is that significant, Mr. Hirst?

17           A       It's significant in that it gives, I think,

18 a truer indication of the lot itself. 

19           Q       Okay. This is a condition that had been

20 accepted in the past.

21           A       Yes, sir. 

22           Q       Long display times.

23           A       Yes, sir.

24           Q       And the leaker is a condition that you

25 could screen the lot for 100 percent and ensure that no
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1 leakers were shipped to the Government. Is that true?

2           A       Yes, sir. That was the accepted methodology

3 to remove leakers from the lot 100 percent.

4           Q       You had done that in the past successfully

5 for other lots. 

6           A       Correct. 3-2 is the most recent lot I can

7 point to, I discussed that before. 

8           Q       Okay. What happened after the LAT on 004-

9 003?

10           A       September 26 I received the registered

11 letter from Mr. Pierce with a Termination for Default

12 letter enclosed. 

13                 JUDGE PAGE:  Is that in the record, sir?

14                 MR. KARLSON:  Do you know what? Yes, I'm sure

15 it is, Your Honor. 

16                 THE WITNESS:  I'm sure it is. 

17                 MR. KARLSON:  187?

18                 JUDGE PAGE:  187?

19                 MR. KARLSON:  I think so. 

20                 JUDGE PAGE:  All right. 

21                 MR. KARLSON:  Yes, Your Honor. It's tab 4,

22 section 187. 

23                 JUDGE PAGE:  Rule 4, tab 187. Thank you, sir. 

24 BY MR. KARLSON:

25           Q       Did you receive a partial Termination for
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1 Convenience on some number of the units, Mr. Hirst?

2           A       I did not. 

3           Q       Did PSI agree with the Government's

4 decision to Termination for Default?

5           A       We did not agree. 

6           Q       Was there a rebuttal submitted?

7           A       There was a response to the Show Cause

8 letter that was submitted. Correct. 

9           Q       But after the Termination for Default, did

10 PSI submit anything?

11           A       We sent them a letter, the nature of it

12 protesting the Termination for Default.

13           Q       Okay. Is that in the book?

14           A       I'm sure it is. I need help locating it but

15 I --

16           Q       Okay. 

17           A       -- know we were going through it with Mr.

18 Neill on deposition. 

19                 JUDGE PAGE:  Have you found that document,

20 sir?

21                 MR. KARLSON:  I don't see that document, Mr.

22 Hirst. Why don't we go on. 

23                 JUDGE PAGE:  Do you have a question for Mr.

24 Hirst?

25 BY MR. KARLSON:
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1           Q       Please elaborate on the reasons why PSI

2 disagrees with the Government's decision. 

3           A       Okay. The reasons why we disagree strongly

4 are as follows. Government's argument is the company is

5 delinquent to schedule and it's quality of the lots, the

6 most recent lots, 4-002 and 003, is poor. Our position

7 with respect to quality, that these two lots, 4-2 and 4-

8 3, could and should have been accepted based on

9 precedence. 

10                 Earlier in my testimony I went through, I

11 believe, all the lots that had failed for long display

12 times. I can do it again. 1-2, 12 out of 20 exceeded

13 maximum display time, accepted on deviation. 1-4, 19 out

14 of 50 to ambient, exceeded maximum display time,

15 accepted on deviation. 1-6, 15 out of 20 cold exceeded

16 maximum display time, accepted on deviation. And lastly,

17 1-8, 4 out of 20, long display times at cold, accepted

18 on deviation. There is clear precedence for accepting

19 these lots. I'll point out, too, what I testified to

20 before. Our feedback when we were testing these units,

21 our feedback from the Government representatives, that

22 long display times was not undesirable. It's got to be

23 consistent. It's got to be robust. If it's long,

24 probably not a problem. We can take it on deviation. 

25                 The record shows that they did take those on
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1 deviation. Furthermore, the closing meeting of 4-2 that

2 I attended, the Government representatives, again,

3 related a positive point of view that the lot could be

4 accepted on deviation. With respect to leaking, we don't

5 deny that there was a leaker. There was a leaker in 4-3.

6 The failure analysis that we did on that points to a

7 pinhole leak in that disk. That might have been from the

8 supplier. It might have been something that occurred

9 during assembly. I don't know. But what I do know is

10 that we could have cleared that lot up. We could have

11 100 percent screened it and given it to the Government

12 and it would have been fine. Just like 3-2 was done. 

13           Q       Do you believe that the Government

14 representatives acted impartially and in good faith

15 during the time you were involved with this contract?

16           A       No, I don't. 

17           Q       Please elaborate on the reasons why you

18 believe that. 

19           A       I'll bring up two things. First is

20 concerning the QARs that were involved with oversight on

21 the contract. When we were testing 4-3, I clearly recall

22 Mr. Dean Cower after we had done this relative movement

23 test to ascertain that the units were crimped correctly,

24 and the group was getting to leave. The Government group

25 and the PSI group stayed a little bit longer and was
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1 trying to test some more units and convince everybody

2 that we had a problem with relative movement. 

3                 My recollection is that that was not treated

4 with any real credibility and we moved on. That that lot

5 passed the relative movement test. Nothing that was done

6 by Dean, and it was, it made it very difficult,

7 especially when we were trying to analyze test results

8 on Interfix 4-2 and 3. Let's take a moment here. When

9 this contract was started originally, if you look at the

10 test spec, and I'm sure that that'll be brought up

11 later. For cold there were different maximum display

12 times that were represented in the test spec. It was not

13 across the board 25 seconds. That got changed through a

14 deviation that I believe we'll be able to locate in 285. 

15                 JUDGE PAGE:  Rule 4 file, tab 285, sir?

16                 THE WITNESS:  Yes, ma'am. 

17                 JUDGE PAGE:  Is there a page number you could

18 direct us to?

19                 THE WITNESS:  Yes. Yes, it's page 1. 

20                 JUDGE PAGE:  Page 1?

21                 THE WITNESS:  258-1. 

22                 JUDGE PAGE:  258 not 285. Is that right? 

23                 THE WITNESS:  285-1. 

24                 JUDGE PAGE:  Okay. Please continue. Mr.

25 Karlson, it would be helpful --
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1                 MR. KARLSON:  Oh, I'm sorry.

2                 JUDGE PAGE:  -- if you'd frame the question

3 to Mr. Hirst. 

4 BY MR. KARLSON:

5           Q       I'm sorry. This document 285-1 is a

6 deviation from the Government or approved, submitted to

7 the Government and approved by the Government even

8 though I don't see their approval on here. Is that

9 right? 

10           A       I don't have the approval letter, but this

11 was the deviation that was put forth.

12           Q       And it was approved. Is that right? 

13           A       To my knowledge, yes, it was approved. 

14           Q       And why is this significant?

15           A       It's significant because it points that

16 back in January 24th of 2007, they submitted this

17 deviation. And the need for the deviation in block 23

18 reads as follows. We respectfully request at no cost to

19 the Government deviation from maximum of 19 seconds to

20 a maximum of 25 seconds for the smoke burn on this

21 contract, W52P1J04-C-0098 and all mods. And that was

22 understood. 

23                 All the subsequent lots were analyzed

24 opposite, all of the categories of smoke testing being

25 capped at 25 seconds. There was some discussion, I
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1 recall, we debated this. And Kevin Bowen supporting our

2 position, although feeling that the language was

3 somewhat ambiguous, that clearly all the rounds would be

4 tested regardless of what category and have a maximum

5 display time of 25 seconds. Having to go through that

6 and having that understood, and I believe we were told

7 that the LATRs would not be accepted unless we went back

8 to the old spec and I'm not sure if we did or not. But

9 it tended to misrepresent the quality of the lot. That

10 there were more defects that there really were.

11           Q       What tended to do that?

12           A       This harping on, you know, the original

13 spec. The original spec had changed on deviation. So,

14 for example, if you have one of the categories where the

15 maximum display time other than cold was 19 seconds.

16 This is an example purely. Temperature and vibration. If

17 we posted a result of 21, there was a feeling that we

18 should report that as a failure, when it wasn't. 

19           Q       This is by Mr. Cower?

20           A       Mr. Cower. My recollection that this is

21 something that Dean wanted to spend a lot of time on.

22 Primarily when we were doing the testing on the last

23 three lots of the contract, 4-001 through 4-003. 

24           Q       Okay. 

25           A       I'd like to move to some other things that
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1 happened that I would categorize as bad faith actions by

2 the Government. 

3                 JUDGE PAGE:  All right. Mr. Hirst, forgive

4 me. I need to make sure this is in response to a

5 question from Mr. Karlson. 

6                 MR. KARLSON:  And my question was, please

7 elaborate on the reasons why PSI believes there were bad

8 faith actions by government personnel. I'm sorry.

9                 JUDGE PAGE:  Sometimes when the narrative

10 gets long it gets very confusing. And I need to make

11 sure there's a question there. Just a moment. Mr. Neill?

12                 MR. NEILL:  Yes. Was the question just bad

13 faith in general? Or did it relate to any particular act

14 or omission by the Government?

15                 MR. KARLSON:  Actions.

16                 MR. NEILL:  It's unclear. 

17                 JUDGE PAGE:  Mr. Karlson, if you would

18 rephrase please, sir. 

19 BY MR. KARLSON

20           Q       Were there specific bad faith actions that

21 you can point to that are, in your opinion, were bad

22 faith actions?

23           A       Yes. There's another example I'd like to

24 give the Court. The PCO, Ryan Pierce, I believe was

25 deceptive with me. I clearly recall after I received the
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1 Cure Notice and second, the Show Cause notice, I asked

2 him on the phone if the Government had already made

3 their mind up. Is this just basically a game we're

4 playing? Are you going to T for D this regardless of

5 what we do? He convinced me, through his answers, that

6 that was not intent. He wanted us to finish the

7 contract. 

8                 In my opinion, based on the evidence that we

9 have, I think that the agenda was to get a small

10 quantity of units for the Air Force, which they got on

11 lot 1, 5,400 units were accepted. They got possession of

12 these rounds. And after that, I don't like to use

13 acronyms but, you know, throw PSI under the bus. And I

14 would note that after the Termination for Default, I

15 received a letter, I believe from Mr. Pierce, requesting

16 immediate payment for the unliquidated progress

17 payments. 

18                 JUDGE PAGE:  Excuse me, sir. Is that document

19 in the record?

20                 MR. KARLSON:  Yes, I saw it. 

21                 MR. NEILL:  Your Honor, it is in the record.

22 Its tab 189 that I think the only reason it's left in

23 the record; it's related to the appeal that was

24 withdrawn. So it is still in the record. 

25                 JUDGE PAGE:  All right. Give me just a moment
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1 to catch up with you, sir. 

2                 MR. NEILL:  And I'm blanking on the appeal

3 number.

4                 JUDGE PAGE:  All right. 

5                 MR. NEILL:  The withdrawn --

6                 JUDGE PAGE:  So you're referring us then, Mr.

7 Neill, to Rule 4 file, tab 189. And as I understand your

8 concern, this is regarding an appeal that is no longer

9 before the Board. Is that correct? 

10                 MR. NEILL:  That's right, Your Honor. There

11 was an appeal relating to the Government demand letter

12 for repayment of unliquidated progress payments. But PSI

13 had agreed to repay those and they subsequently withdrew

14 that appeal. And to my knowledge that's the only reason

15 that this document is in the record. It doesn't pertain

16 to the Termination for Default. 

17                 MR. KARLSON:  It's not --

18                 JUDGE PAGE:  Do you happen to recall that

19 appeal number? Either Mr. Karlson or Mr. Neill, either

20 of you. 

21                 MR. KARLSON:  I don't recall what he just

22 said, Your Honor, as being accurate. 

23                 MR. NEILL:  I can find the appeal number,

24 Your Honor. 

25                 JUDGE PAGE:  All right. 
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1                 MR. NEILL:  I don't have --

2                 JUDGE PAGE:  If it's more productive you may

3 do that over the break. Or would it be more useful to do

4 it now, Mr. Neill?

5                 MR. NEILL:  I can that during a break, Your

6 Honor. 

7                 JUDGE PAGE:  All right. Very good then. I'd

8 like the record to reflect the status of any appeal that

9 was made under Rule 4 file, tab 189. 

10                 MR. NEILL:  I'm sorry, Your Honor. I do have

11 that appeal number now. 

12                 JUDGE PAGE:  You do. All right. 

13                 MR. NEILL:  It's 58234.

14                 JUDGE PAGE:  58234. And it is your belief

15 that it's been withdrawn?

16                 MR. NEILL:  Absolutely, Your Honor. 

17                 JUDGE PAGE:  All right. 

18                 MR. NEILL:  It was withdrawn and dismissed. 

19                 JUDGE PAGE:  And I apologize because I don't

20 have access to my database that would tell me the status

21 of all of those appeals. Mr. Karlson do you have any

22 recollection of the --

23                 MR. KARLSON:  No. But Mr. Hirst is testifying

24 to this matter in the context of an example of bad

25 faith. If it was withdrawn later, I don't think that
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1 would change that. But I don't actually recall that.

2                 JUDGE PAGE:  All right. That's fine. And we

3 can check on the status. And, Mr. Neill, later on if you

4 can give us any additional information that'll be

5 helpful. I'll let you return, Mr. Karlson, then to your

6 questioning of Mr. Hirst. And, again, you're referring

7 to Rule 4 file, tab 189. Sorry for digression. 

8                 MR. KARLSON:  Sure. 

9                 JUDGE PAGE:  But we need to very carefully

10 track the status of these documents. And if it refers to

11 a different appeal, we need to know what that is. Thank

12 you. 

13 BY MR. KARLSON:

14           Q       So, Mr. Hirst, section 189 that we were

15 just discussing, can you tell me what it is?

16           A       I apologize, but I don't seem to have that

17 book. 

18           Q       It's going to be up there I think.

19           A       I've already looked. It's not there.

20           Q       Really?

21           A       Unless it's mislabeled. 

22                 JUDGE PAGE:  Mr. Karlson, you may approach

23 and share your copy with Mr. Hirst. And once you've

24 located it, Mr. Hirst, I'll ask that you please identify

25 the document for the record. 
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1                 THE WITNESS:  Yes, Your Honor. This is the

2 letter that I received concerning the repayment of the

3 unliquidated progress payments on the contract. 

4                 JUDGE PAGE:  And it's dated 29 September

5 2011. Is that correct? 

6                 THE WITNESS:  That is correct, Your Honor. 

7                 JUDGE PAGE:  All right. Thank you, sir. 

8 BY MR. KARLSON:

9           Q       So when was the Termination for Default,

10 Mr. Hirst?

11           A       The Termination for Default, September 26,

12 2011. 

13           Q       And then you got that letter when?

14           A       I'm sorry. I just closed the book. 

15           Q       Section 189, when did you receive that

16 letter?

17           A       The letter is dated September 29, 2011. 

18           Q       So that's four days later.

19           A       Correct. Why that, if I can expand upon

20 that in tying it together with my opinion of bad faith.

21 In my opinion, the decision to Terminate for Default had

22 been made before we even started producing product on

23 interfix   4. For lack of a better term, I think it was

24 scripted. I was very surprised that we would be asked to

25 repay the unliquidated progress payments before going
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1 through the appeal process, like we are right now. Very

2 surprised. 

3           Q       Okay. Do you believe that the Government

4 considered the Mark-124 technical data package a

5 producible package?

6           A       No. 

7                 MR. NEILL:  Objection. Foundation. I'm sorry. 

8                 JUDGE PAGE:  Sustained. Please, Mr. Karlson

9 --

10                 MR. KARLSON:  I'm trying to think of a way.

11                 JUDGE PAGE:  -- inquire of your witness some

12 preliminary questions for context and background. 

13 BY MR. KARLSON:

14           Q       Mr. Hirst, you had experience with this

15 tech data package and had made improvements to this tech

16 data package through the course of this contract. Is

17 that true?

18           A       Yes. 

19           Q       Was the tech data package as first

20 delivered to the company producible?

21           A       In my opinion, no. 

22           Q       Were changes made to it to make it

23 producible?

24           A       To put it clearly, it was so flawed in my

25 view, you would try to correct one thing and you would
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1 induce another problem. The best example I can give you,

2 you substitute a thicker sealing disk on Interfix 2 and

3 3, and it does help stop the leaking. But now we have a

4 separation problem. 

5           Q       But didn't another disk come in later that

6 then solved that problem?

7           A       Sure. It fixed it or improved it. But

8 again, we're back to long display times on smoke. 

9           Q       Okay. Is that a condition you ever tried to

10 fix? Long display times?

11           A       We attempted to. We were working on the

12 last three lots, I think I described before what we did.

13 We bore brushed the candles to try to get them to light

14 up a little quicker, burn quicker. 

15           Q       Were there other government, this was a

16 multiservice contract. Is that correct? 

17           A       To my knowledge --

18           Q       Air Force, Navy, Army?

19           A       To my knowledge the customers were the

20 Navy, the Army and the Air Force --

21           Q       Were there --

22           A       -- and the Marines, excuse me. I think the

23 Marines also were a customer.

24           Q       Were some of those other stakeholders

25 agreeable to the, or not agreeable to the Termination
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1 for Default?

2                 JUDGE PAGE:  Mr. Karlson, I'm going to ask

3 you to restate that question. I'm afraid I got lost in

4 it. 

5 BY MR. KARLSON:

6           Q       Sure. Were there agencies procuring these

7 devices on this contract through Rock Island that did

8 not want to terminate the contract for default?

9           A       Correct. They were not. 

10           Q       Do you have, is there a document we can go

11 to, to look at that?

12 A           Yes. I would like to please go to tab 288.

13                 JUDGE PAGE:  Rule 4 file, tab 288. Correct?

14                 THE WITNESS:  Yes, Your Honor. 

15                 JUDGE PAGE:  Thank you. 

16 BY MR. KARLSON:

17           Q       So can you tell us about this document, Mr.

18 Hirst?

19           A       I think I'd prefer to read the document to

20 you. 

21                 MR. NEILL:  Objection. Lack of foundation.

22                 JUDGE PAGE:  Mr. Karlson, please ask some

23 preliminary questions for context and background. 

24                 MR. KARLSON:  I think I'll have to wait until

25 of the other witnesses talk and bring it in that way,
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1 Your Honor. 

2                 JUDGE PAGE:  All right. So you're not going

3 to question Mr. Hirst regarding this document?

4                 MR. KARLSON:  I don't know that I can --

5                 JUDGE PAGE:  That's fine, sir. It's your

6 choice. 

7                 MR. KARLSON:  Right. Thank you, Your Honor. 

8                 JUDGE PAGE:  Let me ask a question at this

9 point. It's almost 10 until 12. I don't know how much

10 longer your questioning of Mr. Hirst will go. 

11                 MR. KARLSON:  Two questions. 

12                 JUDGE PAGE:  Two questions. Very well then.

13 Please continue. 

14 BY MR. KARLSON:

15           Q       Do you believe that the Government had

16 already decided to terminate the contract prior to any

17 testing?

18           A     I --

19                 MR. NEILL:  Asked and answered I think. 

20                 JUDGE PAGE:  Yes. 

21 BY MR. KARLSON:

22           Q       Okay. Good. One question then. How has the

23 Termination for Default affected PSI from the time it

24 was issued to present?

25           A       This is how it affected the company. It
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1 basically shut out the ability to win any big contract

2 from the Government. All the big contracts government

3 are evaluated under a best value criteria. A component

4 of that best value evaluation is past performance. We

5 had zero chance to get a good rating on past performance

6 with a Termination for Default on our record. We carried

7 a Termination for Default on our record from an

8 incorrect Termination for Default on the M49 that you

9 brought up yesterday. That was later Terminated for

10 Convenience. You string those two events together, we

11 had zero chance of winning a large client contract from

12 the Government. Five years, five years because of that. 

13           Q       This contract from 2004 was the last

14 government contract the company was awarded from Rock

15 Island. Is that correct? 

16           A       Yes. 

17                 MR. KARLSON:  No more questions, Your Honor. 

18                 JUDGE PAGE:  All right. Now, again, it's

19 getting close to noon and Mr. Neill and Captain Davidson

20 I will certainly give you the opportunity to cross

21 examine Mr. Hirst. Before we do that let me, if you

22 don't mind, I mentioned on break that there were some

23 very common acronyms that have been used, very familiar

24 to all of us in dealing in government procurement. But

25 I just want to go through them and make sure that they
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1 are accurately represented in the record. Mr. Hirst if

2 you would, T&H?

3                 THE WITNESS:  Temperature and humidity. 

4                 JUDGE PAGE:  ECP?

5                 THE WITNESS:  Engineering Change Proposal, I

6 believe.

7                 JUDGE PAGE:  TDP?

8                 THE WITNESS:  Technical Data Package.

9                 JUDGE PAGE:  LAT?

10                 THE WITNESS:  Lot Acceptance Test.

11                 JUDGE PAGE:  T&V

12                 THE WITNESS:  Transportation and Vibration.

13                 JUDGE PAGE:  S/N.

14                 THE WITNESS:  Serial Number.

15                 JUDGE PAGE:  Now you mentioned an FAT and

16 explained that it was First Article Testing. But was

17 there at some point that you referred to an FAAT/LAT?

18                 THE WITNESS:  Yes. That's sloppy language on

19 my part. FAAT is the correct acronym for it.

20                 JUDGE PAGE:  Is that First Article Acceptance

21 Testing, sir?

22                 THE WITNESS:  That's correct, Your Honor. 

23                 JUDGE PAGE:  All right. Thank you. 

24                 MR. KARLSON:  But it could be combined with

25 an LAT.
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1                 THE WITNESS:  Correct. 

2                 MR. KARLSON:  And that's what I think she's

3 asking?

4                 JUDGE PAGE:  Mm-hmm. All right. ARDEC?

5                 THE WITNESS:  ARDEC. May need some help from

6 the Government for what that stands for. It's the --

7                 MR. KARLSON:  Picatinny Arsenal.

8                 JUDGE PAGE:  It's an acronym for something.

9 Mr. Neill, Captain Davidson, perhaps you can help us

10 with that later. 

11                 MR. KARLSON:  Army Research Engineering --

12                 JUDGE PAGE:  We'll find it out. But I'll ask

13 that you get back to me later --

14                 MR. KARLSON:  All right. 

15                 JUDGE PAGE:  -- about that. You used the term

16 leaker?

17                 THE WITNESS:  Yes. 

18                 JUDGE PAGE:  Mr. Hirst, what is a leaker?

19                 THE WITNESS:  A leaker is a unit that when

20 it's submerged in testing reveals that water has

21 infiltrated into the unit. 

22                 JUDGE PAGE:  All right. Crimping?

23                 THE WITNESS:  Crimping is a term that

24 describes how this component, the igniter, is adhered to

25 the round. In this particular case, you can see that the
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1 crimps are identified by these indentations.

2                 JUDGE PAGE:  All right. Now you're referring

3 to a particular exhibit here. Tell us what that is

4 please, sir.

5                 THE WITNESS:  I apologize. This is the inert

6 Mark-124 round that is identified as Exhibit A-1. 

7                 JUDGE PAGE:  And you're pointing down on that

8 tube. About how many inches?

9                 THE WITNESS:  The crimps from the top of the

10 unit down to where the middle of the crimp is, it's

11 about, it's 750 thousandths, three-quarter of an inch. 

12                 JUDGE PAGE:  Okay. All right. Thank you. I

13 have no further questions. Mr. Karlson have you

14 concluded --

15                 MR. KARLSON:  Yes I have, Your Honor. 

16                 JUDGE PAGE:  -- your examination of Mr.

17 Hirst?

18                 MR. KARLSON:  Yes, Your Honor. 

19                 JUDGE PAGE:  We will go off the record. 

20                 (Whereupon, the above-entitled matter went

21 off the record at 11:52 a.m. and resumed at 1:26 p.m.)

22                 JUDGE PAGE:  Mr. Neill, before we adjourned

23 we were covering the explanation for several acronyms

24 that were used in Mr. Hirst's testimony. I believe one

25 of the ones I asked about was ARDEC. Sir, do you have an
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1 explanation for that acronym?

2                 MR. NEILL:  Yes, Your Honor. That stands for

3 the US Army Armament Research Development and

4 Engineering Center. 

5                 JUDGE PAGE:  Thank you, sir. All right. Now

6 to confirm again, just once more for the record, Mr.

7 Karlson, you're finished with your examination of Mr.

8 Hirst. Is that correct? 

9                 MR. KARLSON:  Yes, Your Honor. 

10                 JUDGE PAGE:  All right. Thank you. Mr. Neill

11 and/or Captain Davidson, well, excuse me, Mr. Neill or

12 Captain Davidson since we don't permit double teaming,

13 you may begin your questioning of Mr. Hirst. And Mr.

14 Hirst, I remind you that you remain under oath. 

15 CROSS-EXAMINATION

16 BY MR. NEILL:

17           Q       Okay. Mr. Hirst, you're not an engineer are

18 you?

19           A       No, sir. 

20           Q       Okay. And you have a Masters of Business

21 Administration degree. Is that right? 

22           A       That's correct. 

23           Q       Okay. And you began work at PSI in January

24 of 2008. Is that right? 

25           A       That's correct. 
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1           Q       Okay. So you have no personal knowledge of

2 lot acceptance testing that happened prior to that date,

3 do you?

4           A       My personal knowledge in this regard, I

5 reviewed the contract file. That's my knowledge, what's

6 in the contract file. 

7           Q       But you didn't personally observe it,

8 testing or anything prior to January of 2008, did you?

9           A       I did not.

10           Q       Okay. And before you joined, before you

11 started at PSI you were working elsewhere. Is that

12 right?

13           A       That's correct. 

14           Q       Okay. Now you began as the point of contact

15 for the contract at issue in this appeal in April or May

16 2008. Is that right? 

17           A       Yes. When I became the General Manager,

18 which was in that timeframe.

19           Q       Okay. And who performed that role prior to

20 your taking on that role?

21           A       A gentleman by the name of Michael Trotter

22 . 

23           Q       Okay. And your testimony covered a lot of

24 lot acceptance test reports and other test data. Would

25 you please describe your role in conducting the lot
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1 acceptance tests?

2           A       My role?

3           Q       Mm-hmm. 

4           A       Ultimately my role was to oversee the

5 manufacture of the lots and to oversee the lot

6 acceptance testing. 

7           Q       Okay. So you had, your role was an

8 oversight role. You would review reports. Is that right? 

9           A       That's true. I also witnessed the LAT

10 testing for 4-1 and 4-2 and 3-3A. I personally watched

11 those tests. 

12           Q       Okay. But you didn't actually conduct the

13 tests yourself, did you?

14           A       I did not.

15           Q       Okay. But you're familiar with the test

16 from observing it and --

17           A       Yes. 

18           Q       -- providing oversight, sir? Okay. Now on

19 direct examination you mentioned that lot 3-2, lot

20 acceptance testing for lot 3-2 discovered a leaker in

21 that lot. And that caused the lot to, not to meet the

22 acceptance criteria in the contract. Is that right? 

23           A       That's right.

24           Q       Okay. And following that the Government

25 eventually agreed to permit PSI to conduct 100 percent
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1 screening of that lot, or re-screening of that lot for

2 leakers. And that following the re-screening that lot

3 was accepted. Is that right? 

4           A       Correct. 

5           Q       Okay. Now isn't it true that with respect

6 to the re-screening operation for leakers, the re-

7 screening operation for leakers for lot 2 was the only

8 time in PSI's performance of this contract that such a

9 re-screening operation for leakers was agreed to by the

10 Government?

11           A       I believe that is incorrect. There was

12 circumstances that happened when the original 11 lots

13 were being formed, where leakers were being detected and

14 removed from the lots before they were accepted for the

15 LAT, or submitted for the LATs.

16           Q       But my question, if after a lot failed the

17 lot acceptance testing --

18           A       Right. 

19           Q       -- there was only one instance in PSI's

20 performance of the contract where the Government agreed

21 to permit PSI to go back and re-screen the entire lot

22 for leakers. And that was lot 3-2. Isn't that right?

23           A       That's true. But in the formation of the

24 other 11 lots, the first 11 lots, there was attempts to

25 manufacture the lots where there was leakers detected.
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1 And the lots had to be 100 percent, 200 percent,

2 sometimes 300 percent screened before we could get the

3 parts into the LATs. 

4           Q       Okay. And that all happened before your

5 arrival at PSI. 

6           A       Correct. 

7           Q       Is that right? 

8           A       Correct. 

9           Q       Okay. So you have no firsthand knowledge of

10 those events. 

11           A       My firsthand knowledge comes from members

12 of my engineering team that relayed that information to

13 me. 

14           Q       Okay. So the members of your engineering

15 team would have firsthand knowledge.

16           A       Correct. 

17           Q       But you do not. Is that right? 

18           A       Correct. 

19           Q       Okay. All right. Now you did talk about the

20 lot acceptance test results for lot Interfix 1. And

21 isn't it true there were no leakers reported from lot 1-

22 2 through lot 1-9?

23           A       That's consistent with the lot acceptance

24 test reports. Correct. 

25           Q       Okay. Now I'd like to draw your attention
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1 to Rule 4, I'll make sure that I have the right tab.

2 Rule 4, tab 209. All right. The document at 209 is a

3 letter on PSI letterhead, or a memo on PSI letterhead,

4 dated December 3rd, 2009, to Dean Cower from Barry

5 Lindsey . And the subject is, response to DCMA CAR9295-

6 0098 . Are you familiar with this?

7           A       It's likely that this is a document I would

8 have reviewed before it was submitted, even though I

9 didn't write it. 

10           Q       Okay. This pertains to the performance of

11 this contract during the period where you were managing

12 the contract on PSI's behalf. Is that right? 

13           A       Yes. 

14           Q       Okay. And I just want to draw your

15 attention to the, this letter has to do with lot

16 acceptance tests for lot 3-3. I want to draw your

17 attention to the very first paragraph in italics. And it

18 discusses an igniter separating from the outer and inner

19 casing, causing the inner spacer to blow and send the

20 outer casing approximately 140 to 150 feet away. Now is

21 that the critical defect or the critical failure that

22 you testified about earlier in lot 3-3?

23           A       It is. 

24           Q       Following that, the last sentence in that

25 paragraph mentions other issues. It says the igniter
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1 came off during function on the following rounds also:

2 44, 38, 22 and 18. Do you have any recollection of other

3 igniter separations in lot 3-3 other than the

4 catastrophic one?

5           A       I don't. 

6           Q       Okay. All right. Now did, and I think

7 you've admitted it, PSI initially investigated the lot

8 acceptance test failure for lot 3-3 and determined that

9 the root cause was related to the crimp, PSI's crimping

10 process. Is that right? 

11           A       At that time we thought so, yes. 

12           Q       Okay. All right. Now you mentioned the SAIC

13 contract. And isn't it true that the work that PSI did

14 on that was to qualify alternative sealing processes?

15           A       I would not say that. 

16           Q       Okay. 

17           A       I'd rather say that it was to qualify

18 alternative sealing disks.

19           Q       Alternative sealing disks? Okay. And why

20 did PSI stop using the 433L sealing disk material?

21           A       It was discontinued after lot 01-11 because

22 of all the leakers that were occurring. That's evidenced

23 in the comments on the right hand side under those two

24 lots. That there was three leakers in lot 10 and 9 and

25 lot 11. 
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1           Q       So did PSI have a problem with the source

2 of supply of this disk at that point in time?

3           A       We had a problem with the disk. 

4           Q       With the disk itself?

5           A       The disk itself. 

6           Q       But PSI had used that disk successfully in

7 lots 1-2 through 1-8, 1-9. Isn't that right? 

8           A       I disagree. We had to through sweat equity

9 get the lots to pass through repeated in-process leak

10 checking, 100 percent, 200 percent, 300 percent

11 sometimes. Just to get a lot that we could present an

12 LAT sample and have a fighter's chance of having it

13 pass. 

14           Q       Okay. And that was during the period prior

15 to your coming to PSI. Is that right? 

16           A       Correct. 

17           Q       Okay. So did PSI determine that there was

18 some problem with the manufacture of the 433L sealing

19 disk material?

20           A       What I recall, there was some discussion

21 about the 3M material changing the source of

22 manufacture. I don't know if it was internal to the

23 United States. I seem to remember that somebody thought

24 that they'd move their plant to Mexico. And even though

25 they were producing disks that adhered to their
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1 specification, that that adhesion was not good enough to

2 seal these rounds. That's what I recall. 

3           Q       Okay. Now did --

4           A       And incidentally, all that information was

5 rhetorical. It just was picked up from discussions. I

6 listened to other people talk about it. 

7           Q       Okay. Now are you aware that PSI requested

8 to use the 3M 363L sealing disk material?

9           A       Yes. 

10           Q       Okay. And if you turn to tab 210, please.

11 And are you familiar with that?

12           A       I believe I looked at this, at least the

13 deviation, prior to coming here today. I don't recall

14 the attachments, the test report, but I recall looking

15 at the deviation. 

16           Q       Okay. And it says, I recognize the date at

17 the top of this is 5 November 2007. The first page of

18 the tab is a DD form 1694, request for deviation or

19 waiver. And it's signed, appears to have Michael

20 Trotter's signature on the bottom. So this would have

21 been done prior to your arrival. Is that right? 

22           A       That's correct. 

23           Q       Okay. But you're aware that PSI did submit

24 a request to use the 363L sealing disk material, didn't

25 it?
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1           A       My knowledge is that we did and we did that

2 working closely with the Government's engineering group.

3           Q       Okay. And from your review of the records

4 and from talking to other people, I mean, you're

5 satisfied that PSI conducted some tests of that 363L --

6           A       Yes. 

7           Q       -- sealing disk material before submitting

8 that request?

9           A       Yes. 

10           Q       Okay. And the 363L material passed those

11 tests, didn't it?

12           A       I don't know that it did, personally. But

13 from reading the report it appears that it did. 

14           Q       Okay. If you turn to page 2 of tab 210,

15 it's a letter on PSI letterhead dated November 9th,

16 2007, addressed to Julie Kophlin . And --

17           A       Excuse me, Mr. Neill. I'm lost. Where do I

18 --

19           Q       Oh, I'm sorry. 210, page 2.

20           A       Okay. I got it. 

21           Q       And are you familiar with Julie Kophlin?

22           A       Yes. 

23           Q       And who's Julie Kophlin?

24           A       She was the, I'm not sure of her exact

25 title and I apologize, but she was the, I believe, the
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1 contract specialist for this contract. 

2           Q       Okay. All right. And are you familiar at

3 all with Mike Trotter's signature?

4           A       Yes. 

5           Q       Okay. Does that appear to be his signature

6 on the document?

7           A       It appears to be. 

8           Q       Okay. And the letter reports that the

9 engineering testing was performed to assure capability

10 of new material to be used on all future manufacture of

11 reference 1 and 3, which is a reference to the contract

12 and Mary Adam's  letter dated 6 November 2007. And

13 forwards test results to Rock Island. Is that correct?

14           A       That's correct. But as I read this letter,

15 I say that there's a troublesome note in here that

16 doesn't appear to be accurate. 

17           Q       Oh. And what's that?

18           A       Under the note, where they're talking about

19 the one misfire, they're talking about utilizing the 427

20 aluminum foil tape material. 

21           Q       Mm-hmm. 

22           A       I have no knowledge of that material. 

23           Q       Okay. So the letter reports that candidates

24 tested were the 363L high temperature aluminum

25 foil/glass cloth tape.
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1           A       Okay. 

2           Q       And then below that 427 aluminum foil tape.

3 And it reports test results, I guess, for each of those

4 materials. 

5           A       I understand now. 

6           Q       Is that correct?

7           A       Yes. 

8           Q       Yes. Okay. So I'm not going to -- All

9 right. So this testing was performed for the 363L 

10 material that was used in lot Interfixes 2 and 3 for the

11 contract. Is that right? 

12           A     That's right. 

13           Q     Okay. And then for lot Interfix 4, PSI used

14 the 3M 433 foil tape material. Is that right? 

15           A     That's correct. And it also had a custom

16 backing to improve the adhesion.

17           Q     Okay. And isn't the 433 tape essentially the

18 same as the 433L tape?

19           A     To my knowledge it is. 

20           Q     Okay. And can you explain the slight

21 difference?

22           A     Some slight difference. The difference is in

23 the adhesion. There was a custom backing put onto the

24 tape to make it stick better. To use the standard 3M

25 433L, L designates liner. That liner will not give you
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1 the adhesion that you're looking for to stop the unit

2 from leaking. That was the deliverable on the SAIC

3 contract. That is the disk that we determined from

4 testing we wanted to use. 

5           Q     Okay. Isn't the adhesion strength for the 433

6 tape and the 433L tape very similar?

7           A     No. 

8           Q     Isn't it 40 ounces per inch versus 38 ounces

9 per inch?

10           A     No. 

11           Q     Okay. All right. When PSI switched back to,

12 or switched to the 3M 433 aluminum foil tape, did PSI

13 request approval to use that?

14           A     Could you please restate the question, Mr.

15 Neill?

16           Q     Yes. PSI didn't need government approval to

17 use the 433 aluminum foil tape, did it?

18           A     I believe we did need approval. 

19           Q     Okay. 

20           A     I asked, I specifically asked the team that

21 came down in that March 2011 meeting that I said in my

22 previous testimony. At that meeting that was discussed.

23 And I asked, do we have permission to move forward with

24 this new sealing disk. Only at that moment in time did

25 I feel like we had approval to use it. 
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1           Q     Okay. But you don't recall a specific request

2 for deviation to use that material?

3           A     No. 

4           Q     Okay. Because it wasn't a deviation, was it?

5           A     I asked the Government what I needed to do to

6 be able to use it. They told me it was within the

7 boundaries of the TDPo l to go ahead and use it. 

8           Q     Okay. All right. You talked in your testimony

9 about torque testing rounds or signals in the presence

10 of government witnesses. And I wanted to ask you about

11 that. I think that was in the discussion of lot 3-3A. Is

12 that right? 

13           A     That's right. 

14           Q     Okay. And at that point in time, can you

15 please describe the, I think you already did describe

16 the torque test that PSI used. Was PSI employing a

17 reference line at that point in time when it conducted

18 the torque test on 3-3A?

19           A     No, we were not.

20           Q     Okay. Now you talked about lot 2-1 and lot 2-

21 2, the lot acceptance test results for those two lots.

22 Those were both conducted prior to your taking over

23 management of the contract for PSI. Isn't that right? 

24           A     Correct. 

25           Q     Okay. Okay. All right. And you talked about
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1 igniter separations and that's one of the issues in the

2 appeal. I'd like you to, are you familiar with the

3 drawings and specifications that are incorporated in the

4 contract?

5           A     Yes. 

6           Q     Okay. If you'd please turn to tab 22. Are you

7 there?

8           A     Yes. 

9           Q     Okay. Do you recognize this?

10           A     I recognize it.

11           Q     Okay. And what is it?

12           A     I believe what it's called is the test

13 specification for the Mark-124. 

14           Q     Okay. All right. And if you turn to page 4 of

15 tab 22, I'd like to draw your attention to paragraph

16 3.5.1.1, function. Now are you familiar with that

17 particular paragraph of the specification?

18           A     Yes. 

19           Q     Okay. And was PSI when it conducted its First

20 Article tests and lot acceptance tests was testing to

21 meet the criteria to find essentially in that paragraph,

22 wasn't it?

23           A     No.

24           Q     No? And why not?

25           A     The test reference table, table 1, under
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1 smoke does not reflect the approved deviation to have

2 the maximum times for display at 25 seconds. 

3           Q     Okay. So in looking in 3.5.1.1, subparagraph

4 D, display times, there is a table captioned, test

5 reference of table 1. It has some headings across the

6 top. Flare and then in parens, sec, which stands for

7 seconds if I'm correct. Is that right? 

8           A     Yes. 

9           Q     And then column it says smoke sec, and it has

10 columns of minimum and maximum times in seconds. And so

11 if I understood you to say, the maximum smoke time

12 column is incorrect in this specification, at least

13 during the times in question, because a Request for

14 Deviation had been approved extending that time to 25

15 seconds. Is that right? 

16           A     The test spec was extended when we requested

17 a deviation to extend it to 25 seconds. 

18           Q     Okay. So like --

19           A     Some of the lots prior to that, I believe

20 this was the criteria that was used after the deviation

21 was approved, the new requirement of 25 across the board

22 was used. That's my knowledge. 

23           Q     Okay. And so if you read across the first

24 line in that table it says, 5 foot drop and then it has

25 a paragraph number in parentheses, 4.5.2.1. To what does
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1 that refer?

2           A     I'm not really sure. It's probably cross

3 referencing to another section of the test report. 

4           Q     Okay. And if you follow that across the line,

5 when you get to the end of the line there's the number

6 19. Due to the approved Request for Deviation that

7 number should be 25. Is that right? 

8           A     That is right. 

9           Q     Okay. And the same thing for all the numbers

10 in that far right column. Those should all read 25. Is

11 that right? 

12           A     That's right. 

13           Q     And that's what PSI and the Government were

14 using at the time lot 3A was tested and at the time lots

15 4A-1, 4-2 and 4-3 were tested. Isn't that right?

16           A     That's not right. 

17           Q     That's not right?

18           A     No. As I explained before, the QAR muddied

19 the water and wanted to have us write our reports

20 opposite these requirements. So our test reports are

21 misleading because we were directed that we had to

22 indicate the actual times, the smoke display times and

23 not compare them to 25 seconds unilaterally. But to

24 compare to these previously stated thresholds in the

25 original spec, prior to the deviation being approved. 
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1           Q     And is there a particular lot acceptance test

2 report that you can refer me to that demonstrates that?

3           A     Certainly, if you're willing to help me find

4 it. 

5           Q     Sure, right. I'll look. I think it's tab --

6           A     Let's look at 4-2, the LATR for that, please. 

7           Q     Okay. Let's look at, turn to tab 284, please.

8 Page 38. Is that the report that you're referring to?

9           A     Just give me a moment, please. Yes. This is

10 the report that I asked you to help me find. 

11           Q     Okay. 

12           A     Yes. I'd point your attention, please, to

13 page 43, paragraph 4. 

14           Q     Okay. So there's an error in paragraph 4. Is

15 that correct? 

16           A     No. No, there's not an error. It accurately

17 represents that the display times for high temperature

18 function were 21.36, 19.05 and 18.31. And the wording

19 indicates that those did not meet the requirements. The

20 requirements we were told we had to use incorrectly,

21 were the original test table that I told you was not in

22 place at this moment in time. This is post the RFD being

23 approved. I went to Mr. Bowen for some help on this

24 issue. Asked him to help us explain to Mr. Cower that we

25 were using the 25 second display time across the board.
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1 And he did help in that regard. He helped us, he helped

2 clarify it. 

3           Q     Okay. 

4           A     In my opinion that should read that they all

5 passed test. Because they did. They were all below 25

6 seconds. Go back to the old table, which I've

7 unfortunately closed my book on. 

8           Q     Okay. 

9           A     And if you read that, it'll call out a time,

10 I think, of 19 seconds. 

11           Q     Okay. And did you raise that with the

12 contracting officer?

13           A     I don't recall if I did or not. I raised it

14 with Kevin Bowen.

15           Q     Okay. And that resolved the issue?

16           A     I don't know. I don't remember. I think it

17 helped us move on.

18           Q     Okay. And I don't think there was any

19 dispute, was there? That the time was 25 seconds?

20           A     No. He helped, like I said, he helped me

21 clarify it for the benefit of Mr. Cower. 

22           Q     Okay. Now I wanted to ask you about, turning

23 back to tab 22.

24           A     Okay. 

25           Q     Okay. Looking at page 4 in tab tab 22,
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1 paragraph 3.5.1.1, subparagraph E, safety function. And

2 then in parentheses it say C8. Do you know what the C

3 designates in that paragraph?

4           A     I don't know definitively. I believe it

5 indicates it is a critical. 

6           Q     Okay. It's a critical characteristic. Is this

7 the paragraph, 3.5.1.1(e), safety function, which reads,

8 during function igniter shall not separate from the

9 outer container. That was at issue in lot 3-3?

10           A     Yes. 

11           Q     Yes. So when PSI had the so-called

12 catastrophic failure, that was an example of this, of

13 not meeting this criterion. Is that right? 

14           A     It's one example. 

15           Q     One example.

16           A     It's the extreme example.

17           Q     Okay. And the discussion about lot 3-3A in

18 which the igniter assembly fell off while the flare was

19 still burning, it's the interpretation of this paragraph

20 that's at issue in whether or not that was a critical

21 defect. Is that right? 

22           A     Restate the question, please.

23           Q     Well whether or not the event that PSI

24 observed in testing of lot 3-3A, the reworked lot in

25 which the igniter assembly, I believe you testified that
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1 it fell off the flare before the, while the flare was,

2 and was still burning, before it had completely burned

3 out.

4           A     Mm-hmm. 

5           Q     Whether or not that was a critical defect.

6 That it's this paragraph that's at issue and the

7 interpretation of this paragraph that's at issue in

8 determining whether or not that was a critical defect.

9 Would you agree with that?

10           A     Yes. 

11           Q     Okay. And would you please explain PSI's

12 interpretation of this paragraph 3.5.1.1(e)?

13           A     PSI's interpretation is what it says. The key

14 word I think is function. We interpret function to mean,

15 in the case of the smoke candle, and I believe it would

16 be flare too, that the display has been completed. 

17           Q     Okay. And function is mentioned in 3.5.1.1

18 paragraph B, is it no?

19           A     Yes. 

20           Q     Okay. And that paragraph says ignite and

21 produce a display from both ends. Is that correct? 

22           A     Yes, it does. 

23           Q     Okay. Okay. Now I'm sorry to jump around. But

24 going back to the rescreening process for leakers that

25 was employed after lot 3-2 did not pass the lot
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1 acceptance test initially. Do you have any knowledge of

2 the effort that was involved in the rescreening process

3 for leakers?

4           A     Yes.

5           Q     Okay.

6           A     I do. 

7           Q     Can you describe it?

8           A     Yes. The entire lot was screened. Meaning

9 there's a dunk tank. It's a poor description of it but

10 that's what it is, a dunk tank. You submerge the unit

11 in, I believe, our fixture can hold four rounds at a

12 time. And they're submerged for a certain period of

13 time. And the indication as to whether or not the round

14 is leaking or not is a continuous stream of bubbles. 

15           Q     Okay. 

16           A     So --

17           Q     Does there have to be a vacuum --

18           A     Yes. 

19           Q     -- maintained in that chamber. 

20           A     That's right. Yes. 

21           Q     Okay. 

22           A     So every one of those rounds would have gone

23 through that test. Every one of those rounds, I believe,

24 I don't know if Mr. Cower or Mr. Barryman  relaxed it.

25 If they did it wasn't very much. I think they watched
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1 everything we did. Because it took so long. We had to be

2 careful with their schedule that they could do only a

3 certain portion of their day to watch us do this.

4           Q     Okay. And a lot consisted of several thousand

5 signals. Is that right?

6           A     It does. I don't recall exactly how many were

7 in this one. I could find it for you if it's important. 

8           Q     Okay. And so those would have had to go into

9 the test equipment --

10           A     Right. 

11           Q     Mr. -- four at a time. 

12           A     I think it was four at a time. I may be wrong

13 on that. But it was --

14           Q     Okay. 

15           A     -- it was, there was multiple rounds you

16 could put in at a time. 

17           Q     All right. And so to rescreen an entire lot

18 of, say 10,000 units would take quite a bit of time,

19 wouldn't it?

20           A     It would take a good deal of time, yes. 

21           Q     Okay. 

22           A     There was a --

23           Q     Yes. 

24           A     -- on that item, when we were discussing

25 rescreening this, there was an alternative test plan
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1 that was offered where we could, I believe, do it on a

2 sample basis. But the criteria for accepting or failing

3 was much more severe. So we opted to do the 100 percent

4 leak check. I'm a little sketchy on what it was, but I

5 know there was an alternative proposal that was given to

6 us on how to do it. 

7           Q     Okay. Now PSI's manufacturing process for the

8 Mark-124 included in processing leak checks, did it not?

9           A     Yes, it did. 

10           Q     Okay. So by the time a unit would get to the

11 point of lot acceptance testing, it had already been

12 tested for leaks hadn't it?

13           A     Right. 

14           Q     Okay. And yet there were still leaks that

15 were discovered --

16           A     Yes. 

17           Q     -- or leakers discovered in lot acceptance

18 testing.

19           A     That's not uncommon. We saw that in LAT

20 tests, where would have in the LAT parts. Rounds would

21 pass the initial leak test and later leak for no

22 apparent reason.

23           Q     Okay. I wanted to ask you if you'd turn to

24 page 5 of tab 22. 

25           A     Yes.
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1           Q     Okay. And look at paragraph 3.5.2.7, sealing.

2 And in parentheses it says M105. 

3           A     Okay. 

4           Q     And it reads, the signal shall withstand a

5 vacuum of 6.0 plus or minus 1.0 inches of mercury below

6 atmospheric for a minimum period of 60 seconds without

7 signs of leakage when tested in accordance with 4.5.2.7.

8 And so does that, what's your understanding of that

9 paragraph?

10           A     Just what it says. 

11           Q     So when we're talking about leakers, we're

12 talking about signals that do not meet the standard in

13 that paragraph. Is that right? 

14           A     Right. These would be units that exhibited

15 escape of air bubbles in the water.

16           Q     Okay. 

17           A     Which I might mention was refereed quite

18 often. Sometimes we had a lot of bubbles and there was

19 no question. Sometimes there were quantities of less

20 bubbles and that was, you know, a point of contention

21 between the Government and PSI. 

22           Q     Okay. 

23           A     What is a leaker?

24           Q     All right. If you'll turn to page 8, pages 8

25 and 9. Are you familiar with those?
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1           A     I'm familiar with them. Yes. 

2           Q     Okay. And does that, what are they?

3           A     This is a matrix that shows you the different

4 testing that's done during LAT. And it tells you under

5 the First Article requirements what the sample size is.

6 The accept/fail criteria. On the right hand column

7 you're given the requirements for the LATs under Plan 2.

8 And the same thing. How many signals to test. How many

9 failures are allowed. And how many failures would fail

10 the lot. 

11           Q     Okay. And this table is the same table that

12 was in effect from the, during the entire period of

13 performance of the contract, isn't it?

14           A     I'm not sure. 

15           Q     Okay. Are you aware of any changes to it?

16           A     Yes. I mean, the one I told you about, the

17 display times. That was different. 

18           Q     But that wouldn't change the table here. That

19 would just change --

20           A     It wouldn't change the table but it would

21 support that when you had an item that was below 25

22 seconds and you used this table and you called it a

23 reject, you could fail the lot. 

24           Q     Okay. Now if you look at the left hand

25 column, fifth row, it begins with the word sealing.
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1           A     Yes. 

2           Q     And then it has a paragraph reference in

3 parentheses 4.5.2.7. And it reads across, in the First

4 Article sampling plans column, sample size 100 percent

5 of sample. So, I mean, you're doing First Article

6 testing every, 100 percent, all the items in the sample

7 would be tested for the sealing function. Is that right? 

8           A     That's right.

9           Q     Okay. And then in the next column it says,

10 acceptance criteria, AC0RE1. What's your understanding

11 of that?

12           A     It means that you can accept and pass it if

13 there's zero failures of sealing function. And you

14 reject the lot if there's one leaker detected.

15           Q     Okay. Now after that there's two columns.

16 Plan A and Plan B in the inspection lot sampling plans

17 column. Do you have an understanding, do you understand

18 the Plan A and Plan B?

19           A     Honestly, no. 

20           Q     Okay. 

21           A     I don't recall what those mean.

22           Q     All right. So this table outlines the various

23 tests that were performed in inspection testing or First

24 Article testing. So the sealing test appears in

25 different places, does it not?
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1           A     Yes. 

2           Q     Okay. And could you explain that? There's an

3 initial sealing test where 100 percent of the sample is

4 subjected to the sealing test. Is that right? 

5           A     You're asking me during LAT, sir?

6           Q     During --

7           A     Or First Article?

8           Q     LAT and First Article. 

9           A     Yes. 

10           Q     Okay. So every First Article test, every LAT

11 test, 100 percent of the sample is subjected to that

12 initial sealing --

13           A     Correct. 

14           Q     -- function test. Okay. Then if you follow

15 down to the next line, just by way of example, the 5

16 foot drop row. Following that across it mentions sample

17 size 5 signals. So 5 signals, that means 5 signals were

18 subjected to the 5 foot drop test. Is that right? 

19           A     That's correct. 

20           Q     Okay. And it also, there's a line that says

21 sealing, 4.5.2.7. And you follow that across. So after

22 the 5 foot drop tests, were the 5 foot drop samples also

23 subjected to another sealing test?

24           A     Yes, they were.

25           Q     Okay. And their acceptance and rejection
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1 criteria defined for that sealing test after the 5 foot

2 drop test. Correct?

3           A     Yes. 

4           Q     Okay. And that's the same thing after the

5 transportation and vibration test. Is that right? 

6           A     That's right. 

7           Q     Okay. And after the temperature and humidity

8 test there's not a sealing test listed there, is there?

9           A     There is not.

10           Q     Okay. Nor after the high temperature test?

11           A     Correct.

12           Q     Or low temperature test?

13           A     Correct. 

14           Q     And just, I mean, for the sake of

15 clarification, then there's another, if you flip to the

16 next page, page 9, and there's the fourth line down. The

17 row begins, function and it says, I believe, 4.5.1.1. Is

18 that the ambient temperature test described in that row?

19 It doesn't say ambient temperature test but --

20                 JUDGE PAGE:  Forgive me, Mr. Neill. But my

21 copy has 4.5. and then the numbers are obscured.

22                 MR. NEILL:  Something point something. Yes. 

23                 JUDGE PAGE:  I'll accept your representation

24 if it's .1.1 if Mr. Hirst agrees. 

25                 MR. NEILL:  Yes. It's unclear on my copy as
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1 well, Your Honor. But it's the same function paragraph

2 that's defined in each of the preceding test procedures

3 next to the word function.

4                 JUDGE PAGE:  All right. Mr. Hirst, will you

5 accept that it's 4.5.1.1? Or do you have a question

6 about that?

7                 THE WITNESS:  I have no question. 

8                 JUDGE PAGE:  All right. Thank you. 

9 BY MR. NEILL:

10           Q     Yes. No, and I, and the purpose of the my

11 question, the lot acceptance test reports, sometimes

12 they refer to a test as outside and sometimes they'll

13 say ambient. And my question is that, on those sheets

14 where it says outside or ambient, it's referring to this

15 test. Not the high temperature. Not the low temperature.

16 But the one that just says function. Is that right? 

17           A     I can tell you this much that the reports

18 that say outside are the ambients. 

19           Q     Okay. 

20           A     But this function test, how that matches, I'm

21 not sure.

22           Q     Okay. And if you look at the table, is there

23 any description of a test there that says ambient?

24           A     I'm sorry, I don't see it.

25           Q     Okay. Now the, just so, you know, if you can
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1 I'd like you to just explain how the smoke display time

2 acceptance and rejection criteria is defined in this

3 table. And you can use an example if you'd like. In

4 fact, why don't you turn to page 9 to look at low

5 temperature? 

6           A     Mm-hmm. 

7           Q     The low temperature row, which is the third

8 row from the top. 

9           A     Right. Okay. 

10           Q     Okay. And I think you're going to have to

11 look at paragraph 3.5.1.1 at the same time. 

12           A     What page is that again? I'm getting lost.

13           Q     Page 4. 

14           A     Page 4. Okay. 

15           Q     Okay. If you look over the third column in

16 that row.

17           A     Okay. 

18           Q     There's all the way to sort of the bottom of

19 the cell in the table, it says C&D in parentheses.

20           A     Yes. 

21           Q     Okay. And it says accept 3, reject 4. 

22           A     Mm-hmm. 

23           Q     Okay. Is that consistent with your

24 recollection of the smoke display time that you could

25 have 3 smoke display times that were not consistent with

APPX419



Page 127
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1 the subparagraph D of 3.5.1.1 and that lot would be

2 accepted. If there were 4, that defines rejection?

3 That's for paragraph C&D, so I guess for delay and

4 display times.

5           A     Initially, Mr. Neill, you asked me about low

6 temperature. You're asking me about ambients now?

7           Q     No. I'm asking you about the low temperature.

8 And I'm trying to find where, if you agree with that

9 interpretation --

10           A     I don't agree with it. 

11           Q     -- that the delay times, the delay time

12 acceptance criteria is defined or, the display time

13 acceptance criteria is defined here in the table for the

14 low temperature testing in that third cell from the left

15 in the low temperature row. 

16           A     Yes.

17           Q     In the very bottom of the cell it says,

18 accept on 3, reject on 4. 

19           A     Mr. Neill, my table says something different.

20 Under low temperature function it says accept on 1,

21 reject on 2 for C&D. What you're referring to, what I

22 think you're referring to is the function section below

23 it. Which I believe is the ambients. 

24           Q     I'm sorry. I was looking in the First Article

25 sampling plan column. So that may have been the source
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1 of confusion. I'm sorry. So if you follow all the way

2 across --

3           A     I want to tell you yes but --

4           Q     Yes, no, no. In the inspection lot sampling

5 plan. So for example, the lot acceptance test criteria

6 for lots 4-2 and 4-3 would involve the inspection lot

7 sampling plan. Is that right? That column? Acceptance

8 criteria defined in that column?

9           A     Yes. It would be the inspection lot sampling

10 plan. Not the First Article sampling plan.

11           Q     Not the First Article. 

12           A     Because we had met that requirement with the

13 first lot, 04A-001. 

14           Q     And then the, so the display time acceptance

15 criteria is defined in that cell in the low temperature

16 row, farthest cell to the right for subparagraph C&D,

17 which would be delay time and display times. Accept on

18 2, reject on 3. 

19           A     Correct. It's a little confusing the way it's

20 worded. I think I told you before it's accept on 1. But

21 that's incorrect. You have to read the C&D, identify

22 that, and below it, it tells you the accept/fail

23 criteria. Accept on 2, reject on 3.

24           Q     Okay. Okay. And the purpose of going through

25 that, the table is a little bit confusing. I just wanted
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1 to make sure I understood your interpretation. Now if

2 you turn to page 10. Oh, I'm sorry. Page 9. And at the

3 bottom, near the bottom of the page there's paragraph

4 4.5.1.1, function test. Okay. This paragraph describes

5 the test procedures. Is that right? The function test

6 procedure?

7           A     Excuse me a second. I just want to read it. 

8           Q     Okay. 

9           A     Yes. That appears to detail how we did, in

10 fact, do the function test. 

11           Q     Okay. And then if you turn to page 10, there

12 is a line that begins with the word defectives. It's

13 about two inches down from the top. Do you see that

14 line?

15           A     Yes. 

16           Q     And it reads, defectives are signals failing

17 to meet the requirements of 3.5.1.1.

18           A     Mm-hmm. 

19           Q     And is that consistent with PSI's

20 interpretation of the specification that the defectives

21 are defined by signals that fail to meet the

22 requirements of 3.5.1.1?

23           A     The wording is unclear to me as to what

24 you're actually trying to say.

25           Q     Okay. So if I can use an example, if we look
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1 at 3.5.1.1(e), safety function, which reads, during

2 function igniter shall not separate from the outer

3 container. And if a signal failed to meet that

4 requirement in 3.5.1.1, it would be defined by the

5 specification as defective. Would you agree with that?

6           A     That's the way it's worded.

7           Q     Okay. And if you turn to page 11, paragraph

8 4.5.2.7.

9           A     4.5.2.7?

10           Q     4.5.2.7, yes. 

11           A     Yes. 

12           Q     Sealing test.

13           A     Yes. 

14           Q     And does that describe the sealing test

15 procedure that PSI employed in the lot acceptance

16 testing and First Article testing?

17           A     It does. I would point to the last paragraph

18 of that section. The sentence beginning leakers. Leakers

19 are indicated by air bubbles issuing from the signal. As

20 I mentioned before, it was very difficult to get

21 consensus on how many air bubbles were not a leak and

22 how many were a leak. Very confusing. 

23           Q     Okay. Yes, the sentence following that says,

24 do not mistake the escape of occluded air for leakage.

25 Do you have an understanding of what that means?
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1           A     I believe what it means is, is that when the

2 parts are under vacuum they naturally will emit some

3 air. 

4           Q     Just from placing them in the water bath. Is

5 that --

6           A     Right. And then when the go under vacuum.

7 Correct 

8           Q     Okay. And then the last sentence in that

9 paragraph reads, defectives are signals failing to meet

10 the requirements of 3.5.2.7. So if we go back to page 5,

11 that reference refers back to 3.5.2.7, sealing, which

12 describes that sealing characteristic. Is that right? 

13           A     Yes.

14           Q     Okay. So in your testimony, when you talked

15 about leakers, you were discussing signals that in the

16 course of testing, either First Article testing or lot

17 acceptance testing, failed to meet that standard in

18 3.5.2.7. Correct? 

19           A     In part. In part I was. In other parts I was

20 talking about the difficulty during the in process

21 testing to get the units to stop leaking. Which I

22 described before. With the 100 percent leak checks.

23 Sometimes we did it 200, sometimes we did it 300

24 percent. Because we could not get the parts to stop

25 leaking. 
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1           Q     Okay. Okay. Now you testified about a meeting

2 in March 2011 with the contracting officer, the product

3 quality managers from Rock Island, quality assurance

4 representatives and PSI's engineering staff. You

5 mentioned testing T&H samples from lot 3-3A during that

6 week. Do you, are you aware of any document, and I

7 believe you were referring to the torque test? Is that

8 right? 

9           A     Yes. I was referring to, there was a torque

10 test done in conjunction with this relative movement

11 requirement with a vertical line being drawn.

12           Q     Okay. And are you aware of any documentation

13 of that testing of the temperature and humidity samples

14 from lot 3-3A?

15           A     I'm not sure if there's documentation or not. 

16           Q     Now you referred to checking for relative

17 movement using this torque test as a new test

18 requirement. I'd ask you to please turn to tab 97. Just

19 take a look at page 2 of 97. 

20           A     Is page 2 a drawing?

21           Q     That's at page, oh, I'm sorry. It's page 3

22 for you because this is the one --

23           A     I have a double sided copy.

24           Q     Because you have a double sided copy. And

25 this is the document that the existing page 2 in the
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1 Rule 4 file was illegible and we had previously added or

2 substituted a clearer copy of the drawing, which in my

3 copy is page 2 but in your copy is page 3. And it has a

4 number at the top, 3139733, in the upper right hand

5 corner. Is this one of the drawings for the Mark-124

6 signal?

7           A     Yes. Yes, it is.

8           Q     Okay. And isn't it true that the requirement

9 for relative movement, I guess between item 12 and item

10 15 in the drawing, are defined in the drawing?

11           A     12 and 15?

12           Q     Right. 

13           A     My notes only go to 13.

14           Q     No. It says, I'll draw your attention to note

15 10.

16           A     Note 10, yes.

17           Q     Yes. And it has in parentheses on the left

18 M103. And am I correct in interpreting that as meaning

19 that that's a major characteristic because of the M?

20           A     I believe that to be correct. The M indicates

21 major.

22           Q     Okay. And note 10 reads, after crimping item

23 12 and item 15 shall not be damaged and shall be capable

24 of withstanding a torque of 20 inch pounds minimum with

25 item 1, without relative movement. Is that the
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1 characteristic that was being checked with the torque

2 test?

3           A     Yes. 

4           Q     Okay. And, yes, I believe you, in your

5 testimony you illustrated using the exhibit inert marked

6 24, the two items, or the two parts of the signal that

7 you were checking for relative movement for. So I'm not

8 going to ask you about that. Now while we are on this

9 drawing I wanted to ask you about note 13 which reads,

10 alignment pin of item 12 shall be an alignment pin hole

11 of item 10 after crimping. Are you familiar with that

12 characteristic?

13           A     I'm familiar with it. I'm not an expert of

14 exactly telling you what that means in assembly. I have

15 people who work for me that can explain that to you.

16           Q     Okay. And you testified about lot 4-3.

17                 JUDGE PAGE:  Mr. Neill, forgive me. But I

18 want to inquire of Mr. Hirst since he's been on the

19 stand all day. Would this be a good time for you to take

20 a brief break?

21                 THE WITNESS:  I'm neutral. I can keep going

22 or I can take a break.

23                 JUDGE PAGE:  All right. Up to you. If you're

24 comfortable then we'll continue. 

25                 THE WITNESS:  I'm comfortable.
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1                 JUDGE PAGE:  Let's plan on taking a break at

2 least, say 3 o'clock. It's a quarter until now, if

3 that's convenient.

4                 MR. NEILL:  Sure. That's no problem, Your

5 Honor. Okay. 

6 BY MR. NEILL:

7           Q     All right. So going back to note 10, that

8 note 10 was not a new requirement was it?

9           A     Note 10 was not a new requirement. What was

10 a new requirement was drawing the line and refereeing

11 and defining what relative movement was. 

12           Q     Okay. 

13           A     Relative movement meant different things to

14 different people. 

15           Q     Yes. Without relative movement. Would you

16 please explain what your interpretation of without

17 relative movement is?

18           A     Relative movement, the requirement we were

19 told we had to comply with, I can tell you that. That

20 the line --

21           Q     No. Please answer the question that I asked.

22           A     Then please ask it again.

23           Q     Yes. What's your interpretation of the phrase

24 in note 10, without relative movement?

25           A     That when you do the, conduct the torque
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1 test, the intent is that you do not move the igniter. It

2 does not move. And that it's snug and is crimped down

3 good. That you can't ascertain movement.

4           Q     So the igniter portion of flare would not

5 move with respect to the aluminum housing. The housing

6 of the --

7           A     Yes. The outer container.

8           Q     -- outer container. Okay. Now without using

9 a reference line, how was PSI able to discern whether or

10 not there was any relative movement in the igniter

11 assembly in the course of this torque test?

12           A     All of the 11 lots on Interfix 1 and all of

13 the subsequent 6 lots built on Interfix 2 and 3, the way

14 it was detected was by the operators and the drop floor

15 inspectors looking for movement when the torque wrench

16 was applied and pressure was exerted.

17           Q     Okay. And in lot, Interfix 4, PSI used the

18 reference line in the course of the torque test. Is that

19 right? 

20           A     That's right. 

21           Q     Okay. 

22           A     I would add also that we passed all the

23 requirements for those three lots. 

24           Q     Okay. Now before the lot 4A-01, which people

25 have referred to as the FAAT/LAT, there were two prior
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1 First Article tests. Is that right? 

2           A     That's right. 

3           Q     Okay. And the first of those First Article

4 tests resulted in a number of leakers. Is that right? 

5           A     That is correct. 

6           Q     And PSI determined that the root cause of

7 that problem was crimping. Is that right? 

8           A     It was determined to be the root cause that

9 it was over crimping. We increased the pressure of the

10 crimping machine from its normal 700 to 750 psi to 900

11 psi because we were so spooked about passing this new

12 relative movement test with this line. We wanted to do

13 everything we could to make sure that we passed that

14 test. And unfortunately what we did is we over crimped

15 the units to the point where we flexed the primer holder

16 to create a very significant leak path. And that's why

17 we failed. 

18           Q     And after that, the First Article test

19 failure, PSI received a Cure Notice from the contracting

20 officer. Is that right? 

21           A     That's right. 

22           Q     And if we turn to Rule 4, tab 152 and look at

23 page 2. Okay. This is the contracting officer's Cure

24 Notice to PSI, is it not?

25           A     I'm sorry, Mr. Neill. My page 2 does not say
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1 that. It's a letter that indicates that the FATR for 4A-

2 002, it's rejecting one of the First Article tests --

3           Q     Oh. Are you looking at Rule 4, tab 152?

4           A     I am not. 

5           Q     The first page is, it looks like an email

6 from Anna Marquis  to PSI.BobHirst@windstream.net.

7 That's your email address isn't it?

8           A     Yes. 

9           Q     Okay. Copying a number of people. And the

10 subject line reads W52D1J-04-C-00984 MK-124 Signals Cure

11 Notice. And it had attached to it a document. And if you

12 look at the second page of this tab, is that the Cure

13 Notice that PSI received?

14           A     It is.

15           Q     Okay. And the first line reads, you are

16 notified that the Government considers your recent

17 failure to pass consecutive First Article test to be a

18 condition that is endangering performance of the

19 contract. So this came after the modified FAT failure?

20 Is that right? After the second FAT failure?

21           A     Yes. 

22           Q     And the last line of the Cure Notice says,

23 the response must outline a detailed plan of action for

24 successful contract performance and completion, to

25 include PSI's proposed delivery schedule for remaining
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1 undelivered contract CLINs. Did PSI submit a proposed

2 delivery schedule to the Government in response to this?

3           A     I'm sure we did.

4           Q     Okay. And just to define that acronym CLIN.

5 What's your understanding of CLIN? 

6           A     To be truthful, I don't know what the acronym

7 CLIN stands for. I can tell you what it means though. 

8           Q     Okay. 

9           A     In a contract you will have it broken by

10 where the product needs to be shipped to and what

11 customer. So a CLIN might say it goes Hill Air Force

12 Base. And of your lot, for example, may 500 of those

13 units go to that individual destination. That's

14 identified by a CLIN line item on your contract. 

15           Q     All right. Is it a contract line item number?

16           A     It probably is. That's probably what it

17 stands for, yes.

18           Q     Okay. All right. Now I wanted to ask you

19 about the schedule that was submitted in response to

20 that. Yes. If you turn to tab 162, and do you recognize

21 this?

22           A     I do. 

23           Q     Okay. And what is this?

24           A     It's a modified schedule.

25           Q     Okay. Was this the revised schedule that you
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1 submitted to the contracting office at Rock Island in

2 response to the Cure Notice?

3           A     I'm not sure if it's the one that was

4 submitted after the Cure Notice or not. I can tell you

5 that it's a modified schedule. 

6           Q     Okay. There was some back and forth

7 discussion about the revised schedule. Is that right? 

8           A     That's right. 

9           Q     Okay. Was this the schedule that was

10 ultimately agreed to?

11           A     I don't remember.

12           Q     All right. But you did propose a revised

13 schedule, PSI proposed a revised schedule --

14           A     I did. 

15           Q     -- to the Government. 

16           A     I did.

17           Q     Okay. Can you take a look at tab 165. Is

18 that, do you recognize this?

19           A     I do. 

20           Q     And what is it?

21           A     It's an amendment to the contract. 

22           Q     Okay. Is that your signature in the lower

23 left hand corner of page 1?

24           A     It is.

25           Q     Okay. And it's dated 21 July 2011. Is that
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1 right? 

2           A     That's right. 

3           Q     That's your signature? All right. And if you

4 turn to actually the third page of the tab. At the top

5 it reads page 2 of 11 but it's really the third page of

6 tab 165. I draw your attention to paragraph 1. It reads,

7 the purpose of this modification is to do the following.

8 And subparagraph A, revise the delivery schedule in

9 accordance with the attached section B. So was this the

10 modification that incorporated your, PSI's proposed

11 revised schedule to the contract?

12           A     Yes. 

13           Q     All right. Your Honor, this might be a good

14 time for a break if that's appropriate. 

15                 JUDGE PAGE:  All right. I think that's a good

16 idea. We'll go off the record. 

17                 (Whereupon, the above-entitled matter went

18 off the record at 2:55 p.m. and resumed 3:14 p.m.)

19                 JUDGE PAGE:  Mr. Neill, you may resume your

20 examination of Mr. Hirst.

21 BY MR. NEILL:

22           Q     Thank you. Mr. Hirst, if you'd please turn to

23 Rule 4, tab 285, page 5. 

24                 JUDGE PAGE:  285, sir?

25                 MR. NEILL:  285. 
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1                 JUDGE PAGE:  Thank you. 

2 BY MR. NEILL:

3           Q     And this is a copy of a request for deviation

4 that PSI submitted into the Rule 4 file. It's dated in

5 a 2006 date, and it refers to PSI lot 1-2. I draw your

6 attention to, it's box 23, need for deviation. And just

7 read that line. It mentions a deviation for that lot

8 from a maximum of 25 seconds to a maximum of 31 seconds

9 for smoke burn time. And you're familiar with the

10 contract. The question that I have, are you aware of the

11 Government approving a deviation to accept any lot with

12 a smoke display time longer than the 31 seconds listed

13 in this particular document?

14           A     To be clear, this deviation appears to be

15 centered on lot 01-002.

16           Q     Mm-hmm. 

17           A     I'm not aware of any deviation beyond 31

18 seconds. 

19           Q     All right. If you'll just --

20           A     I'm just aware the deviations were granted

21 for long display times. That I'm aware of and knowledge

22 of.

23           Q     If you'll please turn to Rule 4, tab 284,

24 page 38. And this is the lot acceptance test report for

25 lot 4-2 that we've, you discussed earlier. If you'd turn
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1 to page 44. And isn't it true that there were two

2 sealing test failures noted in lot 4-2, lot acceptance

3 testing?

4           A     Or that one of the failures that failed the

5 initial sealing test was subsequently tested for

6 informational purposes and passed leak test, which is

7 not unusual. The parts, as I stated before, we make

8 them, we test them, they pass one time and then they

9 fail the next and then you can test them a third time,

10 they might pass again.

11           Q     The informational test was something that PSI

12 did on its own after the lot acceptance test was done.

13 Is that right? 

14           A     It was done with the concurrence of the

15 Government. I believe they witnessed it.

16           Q     But it's not part of the lot acceptance test

17 procedure, was it?

18           A     It was an informational test, Mr. Neill.

19           Q     Is that yes or no?

20           A     It was an informational test. I'm not sure if

21 the test spec addresses whether or not informational

22 tests are allowed or not.

23           Q     Okay. And then the transportation, vibration

24 sealing test failure that's mentioned on page 44. Are

25 you aware of that?
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1           A     I am.

2           Q     Okay. 

3           A     I'd like to explain what happened on that

4 test, if I may.

5           Q     Sure. Please go ahead.

6           A     The sample in question was tested prior to

7 the transportation and vibration test and had passed

8 leak test. It was subsequently introduced to the

9 transportation, vibration test fixture. And it was

10 introduced without the end caps on the units. If I may,

11 I'd like to use Exhibit A-1 to demonstrate. 

12           Q     Sure. Just please describe what you're doing

13 for the record if you can.

14                 JUDGE PAGE:  If you will, Mr. Hirst, I think

15 Exhibit A-1 was a document, was it not?

16                 THE WITNESS:  It says Plaintiff's Exhibit A-1

17 on it. 

18                 MR. NEILL:  I think --

19                 MR. KARLSON:  191 was the document, Your

20 Honor. 

21                 JUDGE PAGE:  191 was the document, or 291 was

22 the document.

23                 MR. KARLSON:  Or 291. 

24                 JUDGE PAGE:  Thank you, gentlemen. I

25 appreciate it. Please go ahead, Mr. Hirst. 
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1 BY MR. NEILL:

2           A     To describe what I'm doing, this is the inert

3 version of the 124 round. These colored devices on each

4 end, one red, one clear, are the end caps. The units,

5 when they're subjected to the leak test, these end caps

6 are removed, put into the tank and tested. The correct

7 protocol before they go into transportation and

8 vibration testing, is to re-secure the end caps. In

9 transportation and vibration, the units are purposely

10 shaken around. And they undergo a lot of trauma. And

11 without the end caps on there, there's a possibility to

12 tear the seals. And that's exactly what happened. We had

13 one leaker. When we examined it there was a very, very

14 large hole in one of the disks. That was a leaker that

15 was induced by a faulty test technique that we did. We

16 made an error in how we tested it. It's not a

17 manufacturing caused leaker. 

18           Q     It was a testing procedures caused leaker. Is

19 that right? 

20           A     Faulty testing procedures. Specifically not

21 putting the end caps on caused the tear in the foil.

22           Q     Okay. So it went through, the item went

23 through the transportation and vibration testing without

24 the end caps. Is that right? 

25           A     That's correct. 
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1           Q     And that caused the leaker.

2           A     It caused the opportunity for the leaker

3 because they were not protected, the foil, the sealing

4 disk and all the trigger assembly is not protected. As

5 I described before, it's a test where the parts are

6 purposely shaken to replicate what happens when they're

7 transported by a truck to destinations. 

8           Q     Okay. Now if you'd please turn to tab 183.

9 This is PSI's response to the contracting officer's Show

10 Cause notice that you testified about on direct. 

11           A     I'm sorry. What tab is it again, please?

12           Q     183. Okay. And did you write this response?

13           A     I did write it. I was assisted in its

14 preparation by a young lady that works for me by the

15 name of Jessica Beckham . She signed the document for

16 me. I was on vacation then.

17           Q     Okay. So if we look at the second page of it,

18 there's some initials that says J, I can't really read

19 the initials. 

20           A     JB.

21           Q     JB for R. Hirst. So Jessica Beckham signed it

22 for you at your direction.

23           A     That's correct.

24           Q     Right? Okay. Looking at the second paragraph,

25 the second paragraph addresses lot 4-2, which by this
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1 point in time it had not passed lot acceptance testing.

2 The paragraph 2 addresses, you respond, it provides at

3 least some response to long display times on the smoke

4 end. But I see nowhere in this response any response to

5 the leakers that were noted during lot acceptance

6 testing of lot 4-2. Would you agree that this response

7 to the Show Cause notice does not include any response

8 about the leakers that were identified in lot 4-2?

9           A     I would agree that it does not.

10                 MR. NEILL:  It does not. Okay. I have no

11 further questions, Your Honor. 

12                 JUDGE PAGE:  All right. Thank you, Mr. Neill.

13 Mr. Karlson, have you any questions on re-direct?

14                 MR. KARLSON:  One or two, Your Honor. 

15 REDIRECT EXAMINATION

16 BY MR. KARLSON:

17           Q     Mr. Hirst, we talked a lot about leaking. Can

18 you talk about a second leaking issue as it relates to

19 O rings with this unit? It came up in some of the

20 testing but it really didn't get discussed.

21           A     Yes. The cause of the leaking, you know, are,

22 there a variety of reasons why the parts could leak.

23 Some of them that come to mind are a defective sealing

24 disk where the adhesion is weak. We saw that an awful on

25 Interfix 1. I don't want to go through that again. I

APPX440



Page 148
Volume 2

202-234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

1 think I made it very clear in my previous testimony

2 about that. You can also have a leaker if the O ring,

3 this might be an appropriate time if it's okay with the

4 Court, to use my cross section. 

5                 JUDGE PAGE:  Is this your other large

6 exhibit?

7                 THE WITNESS:  This is my other --

8                 MR. KARLSON:  Yes. 

9                 JUDGE PAGE:  Yes. That would be fine unless

10 the Government has any objection?

11                 MR. NEILL:  No objection, Your Honor. 

12                 JUDGE PAGE:  All right. 

13                 MR. KARLSON:  Go ahead, show them. 

14                 JUDGE PAGE:  If you will, Mr. Karlson, why

15 don't you get that for the witness.

16                 THE WITNESS:  That's fine. Just right there.

17 Again --

18                 JUDGE PAGE:  Mr. Neill and Captain Davidson,

19 if you need to come closer to see it, you're welcome to

20 approach and do so. 

21                 THE WITNESS:  I'm going to unclip my

22 microphone for a moment so I can go over to the board. 

23                 COURT REPORTER:  I'm going to need you to

24 wear it if you're going to speak.

25                 MR KARLSON:  Good. Looks like the wire will
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1 go right over easily. 

2                 THE WITNESS:  Thank you. The O ring is an O

3 ring. It's a thin, rubber ring that goes around the

4 circumference of the igniter. And it is shown --

5                 JUDGE PAGE:  Mr. Hirst, forgive me. Could you

6 stand back so I can see --

7                 THE WITNESS:  I'm sorry.

8                 JUDGE PAGE:  -- where you're pointing as

9 well. And remember to use your words. Tell us where on

10 the diagram you're pointing.

11                 THE WITNESS:  Okay. The O ring is a thin

12 rubber ring that goes around the circumference of the

13 igniter. And it is the, it is shown here. It's quite

14 small in this little notch right here. Okay?

15                 JUDGE PAGE:  Now when you say this little

16 notch, again could you tell us whether that's labeled on

17 the diagram or not and if so how it's labeled.

18                 THE WITNESS:  The notch itself is not labeled

19 but the O ring preform packing is labeled with an arrow

20 pointing to where it is on the device. 

21                 JUDGE PAGE:  Thank you. 

22                 THE WITNESS:  And I'll move to the other

23 side. And, again, the O ring preform packing, which is

24 the correct name for it, is right here on the other end

25 of the device. This is the flare end and this is the
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1 smoke end. They both have an O ring. That O ring, I'll

2 return to my seat if that's okay now.

3                 JUDGE PAGE:  You may. 

4                 THE WITNESS:  The purpose of the O ring is to

5 put in place a secure sealing system with a crimp. So

6 when the part is crimped, the crimp in conjunction with

7 the O ring is supposed to seal the unit. You can have

8 leakers if there's any, if the O ring itself is

9 compromised in any way. Meaning that it's got nicks in

10 it or it's got a manufacturing defect in it. In fact

11 that was the case for the leaker that we detected in, I

12 believe it was in, let me refer to my notes so I won't

13 to give you the wrong answer. Can you put the other,

14 take that down for a second, please. The leaker that we

15 detected in one of the lots, and I'm trying to remember

16 which one it was, I believe it was 4-3, was in fact

17 related to an O ring that had a missing piece of rubber.

18 Or in other words, a chunk of it missing from the O

19 ring. And we felt that that caused the leaker. You can

20 also have a leaker if you don't put an O ring on the

21 unit, if the operator forgets to put an O ring on the

22 unit. We've had that happen, as well. That happened, to

23 the best of my recollection, on lot 3-2. So O rings are

24 very important. The quality of the O ring is important

25 and that it's assembled correctly is very important. 
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1 BY MR. KARLSON:

2           Q     And this is an issue that you discussed

3 earlier with the intermittent leaking, where you tested,

4 it would pass. You'd test it, it would leak. You'd test

5 it, it would pass. 

6           A     Mm-hmm. 

7           Q     Was that the O ring leak or was that the

8 sealing disk leaking?

9           A     It's hard to say. It could be both. My

10 opinion that, at least with the leaking that we saw and

11 that I read about and heard about from my engineering

12 staff, that the primary cause of the leaking initially

13 on the contract, the first 11 lots, was the sealing

14 disk. 

15                 MR. KARLSON:  Okay. Thank you. I have no more

16 questions, Your Honor. 

17                 JUDGE PAGE:  All right. Thank you.

18 Government?

19                 MR. NEILL:  I have no questions, Your Honor.

20 But I just would note that the cut away diagram that was

21 used on re-direct has not been marked as an exhibit. 

22                 JUDGE PAGE:  Oh. Thank you so much.

23                 MR. NEILL:  Should probably do that. 

24                 JUDGE PAGE:  I'll ask the court reporter to

25 tell me the number of the last Exhibit.
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1                 COURT REPORTER:  That would have been A-5. 

2                 JUDGE PAGE:  All right. So then, Mr. Karlson,

3 are you offering, if you would get that other diagram up

4 for me, the expanded one. Are you offering this as

5 Exhibit A-6?

6                 MR. KARLSON:  Yes, Your Honor. 

7                 JUDGE PAGE:  Mr. Neill, have you any

8 objection?

9                 MR. NEILL:  No objection other than to the

10 comments on the left hand side. The witness did not

11 refer to those comments in any way. But we believe those

12 are inaccurate so, that have to do with Interfix number

13 1 equals 3M 433L sealing disk minimum adhesion, 20 ounce

14 inch width. I believe that's an inaccurate statement.

15                 JUDGE PAGE:  All right. But no testimony was

16 proffered regarding that side of it. So you would have

17 the opportunity to examine a witness if in fact it were

18 introduced.

19                 MR. NEILL:  Sure.

20                 JUDGE PAGE:  All right. We'll mark it then as

21 Exhibit A-6. 

22                 (Whereupon, the above-referred to document

23                 was marked as Appellant Exhibit 6.)

24                 JUDGE PAGE:  Thank you. And, again, just like

25 the other enlarged Exhibit, I will leave these with Mr.
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1 Karlson to provide to the Board. It is also my

2 understanding that you will provide to the Government

3 and to me a smaller copy of each. Is that correct? 

4                 MR. KARLSON:  Yes, Your Honor. 

5                 JUDGE PAGE:  All right. Thank you so much.

6 All right. Mr. Hirst, you may step down. Thank you, sir. 

7                 THE WITNESS:  Thank you.

8                 JUDGE PAGE:  I know it has been a long day

9 for you. I believe the microphone's caught in there.

10 I'll take a moment to ask the court reporter whether he

11 has any questions or clarifications required of Mr.

12 Hirst?

13                 COURT REPORTER:  None.

14                 JUDGE PAGE:  None? Very good. Thank you. All

15 right. Then Mr. Karlson, you may call your next witness. 

16                 MR. KARLSON:  The next witness will be Mr.

17 Terry Goodrich, Your Honor. And he'll be questioned by

18 Mr. Hirst. 

19                 JUDGE PAGE:  Very well then. Sir, if you

20 would please approach. And if you would please, sir,

21 raise your right hand. WHEREUPON,

22 TERRY GOODRICH

23 was called as a witness by the Appellant and, having

24 first been duly sworn, assumed the witness stand, was

25 examined and testified as follows:
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1                 JUDGE PAGE:  Please be seated, sir.

2 DIRECT EXAMINATION

3 BY MR. HIRST:

4           Q     Good afternoon. Please state your full name

5 for the court. 

6           A     Terry Goodrich. 

7           Q     Terry, what is your current position with

8 Pyrotechnic Specialties?

9           A     I'm currently engineering team leader.

10           Q     Could you please provide a brief overview of

11 your employment at Pyrotechnic Specialties?

12           A     I was hired in 2006 as a manufacturing

13 engineer assigned to the Mark-124 project. 

14           Q     Thank you. And what was your specific

15 involvement with the Mark-124 Mod-0 contract?

16           A     When I first came in, it was mainly we had

17 leakers. Everything was at a stop. I came in between lot

18 1 and lot 2. We worked on techniques for applying the

19 disk and various problems. I designed a new leak tank,

20 vacuum tank system for checking, which we later

21 incorporated for 200 percent testing. And various

22 redesigning tools and techniques for the manufacture of

23 part. 

24           Q     Thank you. Would you please describe what

25 problems did the company, PSI, have with manufacturing
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1 the Mark-124s when you were involved with the program. 

2           A     The first problem, the main problem was

3 leaking. They were probably, when I first came there

4 they were at a standstill. They probably had 60 percent

5 loss on leakers. We improved techniques of applying the

6 stickers, I mean, excuse me, the foil disk. Implemented

7 the 200 percent. We got it down between 5 and 10 percent

8 overall loss from the in-house checking, before they

9 went to LAT. 

10           Q     Were there any other problems that you

11 recall?

12           A     We had long burn times. It was accepted on

13 deviation and it was, it wasn't at the top of my list as

14 far as things were because we were, had deviations for

15 them.

16           Q     There's two ends to the round. What specific

17 burn time problem did you have?

18           A     On the smoke for on the cold samples mainly

19 we had long burn times, over the 19 seconds, which at

20 that time was the standard, on the ambients. And at the

21 same time on the hots we had to watch for short burn

22 times. Do you have any direct recollection of what, if

23 any, comments were made about the long display times by

24 government representatives that were watching the tests?

25           A     Yes, sir. Sometime during Interfix 1, and I
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1 can't remember the exact lot, Mr. Bowman had made the

2 comment to Mike Trotter and I guess me, also. I was

3 there. If he was in a life raft that if he had something

4 with a longer display time he'd be happier about it. 

5           Q     To clarify, Mr. Bowman was who?

6           A     Kevin Bowman. He was the Government

7 representative.

8           Q     And Mike Trotter?

9           A     He was my manager then, engineering manager. 

10           Q     Thank you. You provided an overview about the

11 in process testing. Could you spend a little bit more

12 time about the nature of that in process testing? What

13 was done?

14           A     Well after the rounds were crimped and the

15 crimps were visually checked, they would go out and be

16 checked in a small vacuum chamber that held four units.

17 A vacuum of 6 inches of mercury would be drawn on it and

18 they would be tested for one minute under vacuum. You

19 would look for bubbles coming from that. Usually it was

20 occluded air, bubbles that had stuck to the interior of

21 the trigger assembly when it went into the vacuum. If

22 you saw a continuous stream of bubbles, that indicated

23 a leak. Usually if it was a small stream of bubbles, it

24 was a pinhole leak in the foil. If it was a larger

25 stream you would look for a leak in the seal, the O ring
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1 seal. O ring seal leaks were relatively rare. We usually

2 caught them all during in process checking. The pinhole

3 leaks could come at any time. 

4           Q     Okay. When the leaking parts were detected,

5 if they were detected at LAT, to your knowledge what did

6 it do to the status of the lot?

7           A     If one leak was caught, it failed the lot.

8           Q     Okay. These lots that failed to pass the leak

9 test, what ultimately happened? What was the ultimate

10 disposition of those lots?

11           A     We would test the entire lot 100 percent for

12 leaks again. Then either QAR or Mr. Bowman or somebody

13 would either witness the entire test or they would pull

14 a sample from the lot and test again. And they would

15 decide the numbers that they would pull and that sort of

16 thing.

17           Q     Did these lots, after they passed that

18 testing, were they accepted by the Government?

19           A     Yes, sir. As far as I know.

20           Q     How were they accepted?

21           A     On deviation I guess.

22           Q     We talked a good bit of time today about the

23 different types of disks. And we talked about the

24 qualification of a new sealing disk after Interfix 1.

25 That disk was used on Interfix 2 and 3 and it was called
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1 the 3M 363L. Did you have any involvement in qualifying

2 that disk?

3           A     Yes, sir. After lots 10 and 11 of Interfix 1,

4 we had very many leakers in that lot. Also had some slow

5 burn times or slow delay times. At that time we had been

6 checking that particular lot, I think we checked 300

7 percent. And we're still getting the leakers then. My

8 personal worry was that we were over testing these lots

9 and creating more leakers. And I brought that to Mr.

10 Trotter's attention. 

11                 Later on he came and brought me samples of

12 foils and had me build samples to be tested. So you got

13 the first going off test with just me and Mike Trotter.

14 We tested five of each of them. It was the 433, the one

15 we were using, the 363L, and I forget the number of the

16 third one. The 363L had a fiberglass substrate on the

17 back of it. And the other one was a very, very thick

18 foil. After testing five of them, 363L worked very well.

19 The existing one, it worked but still with the same

20 troubles. The very thick one was catastrophic in doing

21 it. We tested it once and it blew the top off the part.

22 We said we weren't going to do it again. After that we

23 decided to take the, and I'm, like I say, it's the 363,

24 yes, the 363L part. And I cannot remember the total

25 number of parts we did with it. But --
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1           Q     Excuse me. Mr. Goodrich, are you speaking now

2 to the actual qualification test that was done --

3           A     The actual qualification test.

4           Q      -- with the Government's --

5           A     With the Government.

6           Q     -- concurrence?

7           A     Mr. Bowman was there. 

8           Q     Okay. 

9           A     And we tested it. We tested it like a regular

10 LAT. We made the rounds. We leak tested them. I think we

11 did the overnight water test, where they were just kept

12 underwater. We did the hots and colds and function. 

13           Q     As part of the test, was there any attention

14 paid or any quantitative data taken to gauge separation

15 or any movement of the igniter from the outer container?

16           A     Not that I knew of or noticed. It was not

17 something we thought of at that time.

18           Q     Do you have any reason, that you know of, why

19 that was not looked at?

20           A     We had never had anything like that happen in

21 any of the previous lots.

22           Q     And the previous lots, what --

23           A     Interfix 1.

24           Q     And what sealing disk was used for Interfix

25 1?
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1           A     That was the M4 33L.

2           Q     Thank you. In your own words, can you provide

3 an assessment of the performance of the 3M 363L sealing

4 disk when it was introduced into production?

5           A     When it was first into production it

6 eliminated leaks. We had no more pinhole leaks

7 whatsoever. Whereas we were getting 10 percent out of a

8 lot that was failing. We had maybe 5 or 6 rounds out of

9 the lot fail. Also it improved the delay times. Because

10 it had, it was a little bit more robust disk. It built

11 more pressure up in the chamber which got it hotter so

12 the candles lit better. And I was happy, at that time,

13 this was before we started, before that first 002 lot,

14 I was excited about it. Because it was going to make our

15 lives a lot easier manufacturing these things.

16           Q     And how did that ultimately play out?

17           A     The first lot we did the LAT. We didn't have

18 any leakers. Everything lit fine. But we had one of the

19 trigger assemblies fall off at the end of the burning on

20 the flare side. It always happened on the flare side. 

21           Q     Did you, do you have any knowledge of whether

22 or not the lots you were involved with, were they

23 primarily with Interfix 2? Those three lots that were

24 built? 

25           A     I worked on Interfix 2 and the first lot of
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1 Interfix 3.

2           Q     Okay. 

3           A     That's when, during the start up. 

4           Q     Those lots on Interfix 2, those three lots

5 that were built, did they ultimately pass the LATs?

6           A     No, sir. Because they failed temperature and

7 humidity testing.

8           Q     Do you know why they failed temperature and

9 humidity testing?

10           A     No, sir. I don't. 

11                 MR. HIRST:  Okay. I have no further questions

12 for the witness. 

13                 JUDGE PAGE:  All right. Thank you, Mr. Hirst.

14 Mr. Neill or Captain Davidson?

15                 CAPTAIN DAVIDSON:  Your Honor, may I just

16 have just a few moments to get organized and try to find

17 a couple tabs that he was discussing?

18                 JUDGE PAGE:  You may. Would you like a 5 or

19 10 minute break?

20                 CAPTAIN DAVIDSON:  That would be perfect,

21 Your Honor. Thank you. 

22                 JUDGE PAGE:  We'll take a 10 minute recess.

23 We'll reconvene at 4 o'clock. 

24                 (Whereupon, the above-entitled matter went

25 off the record at 3:48 p.m. and resumed at 3:57 p.m.)
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1 CROSS-EXAMINATION

2 CAPTAIN DAVIDSON:

3           Q     Mr. Goodrich, thank you for being here. Just

4 a few follow up questions for you. First, what is your

5 educational background?

6           A     I have a certificate in engineering

7 technology from Macon, Middle Georgia Tech. The rest of

8 the experience working under professional engineers. I

9 worked with Brian and Williamson  for 8 years as a

10 designer. I worked at YKK managing their machinery

11 development group for 8 years. I worked at Technicon

12 Engineering as a mechanical design engineer for 6

13 months. I had my own business designing production

14 equipment and manufacturing production equipment for 2

15 years. And I also worked for Techwood Precision

16 Enterprises as their engineering manager. 

17           Q     Thank you. And you mentioned that you became

18 involved with the MK-124 contract following lot 01-02.

19 Is that correct? 

20           A     Yes. If I understand correctly on that. And

21 at that time I was very new and did not know the product

22 very well.

23           Q     Okay. And --

24           A     Um --

25           Q     Please, go ahead. 
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1           A     No. Go ahead. I'm sorry.

2           Q     And when did your participation with the

3 contract end?

4           A     At lot 003-001, at the start of that first

5 lot from the startup.

6           Q     So you did not participate in 003-001. 

7           A     No.

8           Q     So your last lot was 002-003?

9           A     Yes, sir. 

10           Q     Okay. All right. And you testified that

11 during Interfix 1 you were involved in lot screening for

12 leakers. Is that correct? 

13           A     That's correct. 

14           Q     And Mr. Hirst testified to his, as well as I

15 believe you mentioned that oftentimes this involved 100

16 percent, 200 percent and 300 percent screens of the

17 entire lot prior to going to LAT testing?

18           A     Yes, sir.

19           Q     And following the screening that was

20 performed internally by PSI, which the 100 percent, 200

21 percent, 300 percent, that was all internal?

22           A     Yes, sir.

23           Q     Following that internal screening, during

24 those particular lots, the LAT testing of those lots,

25 were there any failures for leakers?
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1           A     During the, explain that.

2           Q     During the LAT testing of lots 01-02 through

3 01-08, were there any rejections of the lots for the

4 lots containing leakers?

5           A     Yes, sir.

6           Q     There were. Okay. Do you know which lots were

7 rejected for containing leakers?

8           A     To be honest with you, without studying

9 paperwork, no, sir. I wouldn't. Other than what's on

10 this chart here.

11           Q     And actually that's great. Let's look at the

12 chart. And I believe that's Appellant Exhibit Number 5.

13 Is that correct? 

14           A     Let's see. Let me look at it again.

15                 CAPTAIN DAVIDSON:  Your Honor, may I go up?

16                 JUDGE PAGE:  You may, certainly.

17 BY CAPTAIN DAVIDSON:

18           A     It's about --

19           Q     Yes. This is --

20           A     Okay. 

21           Q     -- Appellant's Exhibit number 5. And so we're

22 talking about Interfix 1, lots 01-02 through 01-09 --

23           A     01--

24           Q     -- I guess. Let's talk 01 to 09. And if we

25 look at this chart, if we go to the far right hand
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1 column, it says comments. And do you see on any of those

2 lots that there's any comments that describe leakers in

3 any of those lots?

4           A     No, sir, I don't. 

5           Q     And if we go, how about to lot 01-010 and we

6 go all the way to the comment section, do we see

7 description of leakers in that section?

8           A     You do see description of leakers in that

9 section.

10           Q     How about 01-011?

11           A     Yes, sir.

12           Q     And so are you still sure that there were

13 leakers and then LATs were rejected in 01-02 through 01-

14 09 for having leakers?

15           A     I cannot tell you which one, but it does seem

16 in my memory that we had to retest some of them. 

17           Q     Do you recall if any of those are in the

18 record anywhere? The Rule 4 file?

19           A     No, sir. I don't. I didn't have much to do

20 with the records.

21           Q     Okay. Thank you. And I guess my next question

22 is, if lots, at least based on Appellant's Exhibit

23 Number 5, if lots 01-02 through 01-09 did not contain

24 leakers according to that chart, although you believe

25 that they may have, what was the difference that
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1 occurred between lot 01-09 and 01-010? So lot Interfix

2 1 lot number 9 and Interfix 1 lot number 10? Where we're

3 now all of sudden seeing several leakers found in LAT

4 testing?

5           A     I remember those two lots in particular. It

6 seemed as though the disk itself had changed some. It

7 was nothing quantitative that I could put my fingers on

8 because you measured the thickness, but they felt

9 different. And I brought to Mr. Trotter's attention. And

10 at that time when we had the long ignition times, delay

11 times, I was, in my mind, I was coupling that with the

12 leakers as the foil was, tensile strength might have

13 changed on the foil or something like that. 

14           Q     And was PSI still performing their internal

15 screening prior to LAT testing for those two lots.

16 That's 01-010 and 01-011?

17           A     Yes, sir. 

18           Q     Okay. You also mentioned during your

19 testimony that several of the lots in Interface 1 were

20 accepted on deviation?

21           A     Yes.

22           Q     Does the record contain any record of those

23 requests for deviations?

24           A     I would not know.  I did not have anything to

25 do deviations back then.
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1           Q     Can we look at Tab 73 of the Rule 4 File,

2 please?

3 Are you there, Sir?

4           A     Yes, Sir.

5           Q     If you go to Page 3 of that tab, again,

6 that's F73, are you familiar with this document?

7           A     No, Sir.

8           Q     Are you familiar with request for deviation,

9 in general?

10           A     I am now.  At that time, I was not.

11           Q     Okay.

12           A     Okay.

13           Q     Well, then I'm not going to ask you another

14 question about that.  All right.  Next thing I wanted to

15 go to is that you mentioned that you were heavily

16 involved in the testing of, I guess, the new type of

17 foil tape that is switched to in between Interface 1 and

18 Interface 2.  Is that correct?

19           A     I'm the one who built the units, and I'm the

20 one who set them off.

21           Q     During that testing?

22           A     During that testing.  Yes, Sir.

23           Q     And so PSI, specifically, you, investigated

24 the effects of changing to a thicker ceiling disk.

25           A     Per directions from Mike Trotter.
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1           Q     Okay, and Mr. Mike Trotter works with PSI?

2           A     He worked at PSI.  He was my Manager; he was

3 Engineering Manager at that time.

4           Q     Okay, and can we go to Tab 82 of the Rule 4

5 File, please?

6           A     Which book? 

7           Q     Tab 82.  It should be in Book 1, no, Volume

8 II, excuse me.  I'm sorry, Sir.  I meant, can we go to

9 Tab 210?  That was my mistake.  Are you there, Sir?

10           A     Yes, Sir.

11           Q     Excellent.  Okay, and if we can go to Page 2,

12 can you tell me what this document is?

13           A     It says Critical Defect Calls Determination.

14           Q     This is Tab 210?

15           A     Okay, this is the spec sheet for the 3 and

16 360 4 disk.

17           Q     On Page 2?

18           A     Page 2?  Okay.  Yes, Sir.  Okay.

19           Q     This is a letter from PSI to the Government,

20 is that correct?

21           A     Let me check and make sure.  Yes, Sir.

22           Q     At the top, the date is November 9, 2007?

23           A     Yes, Sir.

24           Q     It's signed by Mike Trotter, who was your

25 Supervisor at the time?
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1           A     Yes, Sir.  

2           Q     Okay, and can you tell me what this letter

3 is?

4           A     I have never seen this letter before.  It

5 looks, let me read it.  

6                 MR. HIRST:

7           Objection. The Government is asking the witness to

8 answer a question on the document that it had never seen

9 before and to interpret it.

10                 JUDGE PAGE:

11           Captain Davidson.

12                 CAPTAIN DAVIDSON:

13           Your Honor, this letter is about the testing that

14 was performed by Mr. Goodrich.  I'm going to ask about

15 that testing.  He is aware of what occurred during that

16 testing, which is the contents of the letter.  

17                 JUDGE PAGE:  I will overrule the objection

18 subject to your observation that you're going to

19 question the witness, not about the document itself, but

20 about the testing he performed.

21                 CAPTAIN DAVIDSON:

22           Yes, Your Honor.  Thank you.  

23 BY CAPTAIN DAVIDSON:

24           Q     So, Mr. Goodrich, as I mentioned in response

25 to the objection, does this letter appear to talk about
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1 the testing that you performed with regard to the 363

2 foil?

3           A     Let me read the letter first.

4           Q     I'll take that question back.  Let me try

5 again, and ask just about the testing specifically.  So

6 when you performed the testing, you looked at multiple

7 candidates for a different foil.  Is that correct?

8           A     We had three (3) different foils.

9           Q     Okay, and what was the result of that test?

10           A      the first testing was with existing foil. 

11 They were satisfactory.  The second testing was with the

12 3M363L.  It was satisfactory.  The fourth testing, I'm

13 reading here on this document was the 427 aluminum foil

14 tape.  That tape was very thick.  It was actually

15 catastrophic.  It blew the igniter housing off the

16 round, which scared me, first time that happened.

17           Q     Yes, Sir, and so following the testing you

18 performed, are you aware of whether or not PSI

19 recommended to use the 363 foil?  

20           A      Nothing was made, told to me formally.  I

21 mean, personally, by Mike Trotter or anything.  It was

22 just after it happened, we were told to use the 363L. 

23 I have not seen any reports or anything like that from

24 them.

25           Q     Based on the results of the testing that you
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1 performed, the 363 was sufficient to produce the unit.

2           A     I'm assuming Mr. Trotter thought so.  

3           Q     No further questions, Your Honor.

4                 JUDGE PAGE:  All right, thank you, Capt.

5 Davidson.  Mr. Hirst 

6                 MR. HIRST:  Yes, Ms. Terry, thank you. Can we

7 dismiss the witness?

8                 JUDGE PAGE:  No questions?

9                 THE WITNESS:  I thought you wanted me to call

10 the next witness.  I apologize.  I have no further

11 questions, Your Honor.

12                 JUDGE PAGE:  No further questions, all right,

13 thank you.  Sir, you may step down.  But I will note,

14 Mr. Hirst, it is 4:15, and we need to conclude no later

15 than 4:30.  Would you prefer to call your next witness

16 now or 

17                 MR. HIRST:  I prefer to call my next witness

18 tomorrow morning, if that's okay 

19                 JUDGE PAGE:  Tomorrow morning?

20                 MR. HIRST:  Is that's satisfactory, Your

21 Honor.

22                 JUDGE PAGE:  It will.  Government, have you

23 any objections, any concerns?

24                 MR. NEILL:  No objections, Your Honor.

25                 JUDGE PAGE:   All right, very well, then.
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1                 MR. KARLSON:  May I add one thing for the

2 record, Your Honor?

3                 JUDGE PAGE:   You may, yes, Sir.

4                 MR. KARLSON:  We were discussing an issue

5 yesterday about a rule 

6                 JUDGE PAGE: Just a moment, we need to get the

7 microphone.  It's the other one, Sir, I think.

8                 MR. HIRST:  Sorry.

9                 JUDGE PAGE:  Thanks, Mr. Hirst.

10                 MR. KARLSON:  I'd like to clarify some

11 evidentiary issues we encountered yesterday in light of

12 the testimony received by the Court yesterday and any

13 objections thereto.  Some of the evidence was either

14 admitted for its probative value or excluded.  I would

15 like to ask the Court to reconsider their value and

16 admissibility of each piece of evidence relating to Mike

17 King.  Yesterday, the Government objected to the use of

18 Tab 281 in the Rule 4 Notebook, which is the deposition

19 of Mike King on the basis of that deposition is hearsay. 

20 The Government also made multiple objections to

21 statements and other correspondences made or sent by

22 Mike King.  As to the deposition, Fed. R. Evidence

23 801(d)(2) allows or the use of deposition testimony of

24 Mike King in this case as a partied admission by the

25 Government through its Agents.  Here the deposition
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1 testimony is being offered against the Government, and

2 Mike King was employed by the Government at the time of

3 the deposition.  Furthermore, the matters testified to

4 by Mike King were matters related to and within the

5 scope of his employment with the Government.  His

6 deposition testimony and any other statements made or

7 sent by Mike King that meet that criteria should be

8 admissible evidence in this case as partied admissions. 

9 Once again, I would respectfully ask the Court to

10 consider this when evaluating the admissibility or

11 probative value of the evidence.

12                 JUDGE PAGE:  Thank you, Mr. Karlson, Sir. 

13 Neal or Capt. Davidson, have you any response before I

14 rule?

15                 MR. NEILL:  We stand by the objections that

16 we raised yesterday, Your Honor.

17                 JUDGE PAGE:  All right, and I stand by my

18 rulings; however, Mr. Karlson, in your brief, you may

19 argue the point.

20                 MR. KARLSON:  Thank you, Your Honor.

21                 JUDGE PAGE:  Certainly.  Is there anything

22 further, from either side, Mr. Karlson, Mr. Hirst,

23 anything further from you?

24                 MR. KARLSON:  Nothing, Your Honor.

25                 JUDGE PAGE:  Mr. Neill, Capt. Davidson?
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1                 MR. NEILL:  No, Your Honor.

2                 JUDGE PAGE:  All right, and if there is

3 nothing from our Court Reporter requiring clarification,

4 all right, then we will adjourn for the day.  We will

5 reconvene at 9:00 tomorrow morning.

6                 (Whereupon, the above-entitled matter went

7 off the record at 4:14 p.m.)
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UNITED STATES OF AMERICA 

+  +  +  + + 

ARMED SERVICES BOARD OF CONTRACT APPEALS 

+  +  +  +  + 

HEARING 

IN THE MATTER OF: 

The Appeal of 

Pyrotechnic Specialties, Inc. 

Under Contract No. W52P1J-04-C-0098, 
et al. 

VOLUME III 

Thursday, 
October 23, 2014 

Courtroom B 

ASBCA NOS. 
57890 
58335 
59103 

U.S. Federal Courthouse 
475 Mulberry Street 
Macon, Georgia 

3-2 

The above-entitled matter came on for 
hearing, pursuant to notice, at 9:00 a.m. 

BEFORE: 

THE HONORABLE REBA PAGE 
Administrative Judge 

(202) 234-4433 

NEAL R. GROSS 
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2 

3 

3-5 

P R O C E E D I N G S 

(9:02 a.m.) 

COURT REPORTER: The time is 9: 02 and we are 

4  on the record. 

5  JUDGE PAGE: Thank you. Mr. Neill or Captain 

6  Davidson. At this time are you ready to call your next 

7  witness? 

MR. KARLSON: I think it's --8 

9  JUDGE PAGE: Oh, excuse me. You have not 

10 rested your case have you, Mr. Karlson? 

MR. KARLSON: No, Your Honor. 11 

12 JUDGE PAGE: Do forgive. Do forgive. Mr. 

13 Karlson or Mr. Hirst. 

MR. KARLSON: Mr. Hirst. 14 

15 MR. HIRST: Yes. We would like to call our 

16 next witness, please. Mr. Darryl Suber. 

17 JUDGE PAGE: Sir, if you would please, sir, 

18 raise your right hand. 

19 WHEREUPON, 

20 DARRYL SUBER 

21 was called as a witness by The Appellant and, having 

22 first been duly sworn, assumed the witness stand, was 

23 examined and testified as follows: 

24 JUDGE PAGE: Please be seated, sir. 

25 DIRECT EXAMINATION 
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1 BY MR. HIRST: 

2 

3 

4 

Q 

A 

Q 

Would you please state your name, full name? 

Darryl Suber. 

Mr. Suber, what is your current position at 

s  Pyrotechnic Specialties? 

6 

7 

A 

Q 

8 position? 

9  A 

I'm the Lead Test Technician. 

What do you your duties entail in this 

I oversee the test lab, making sure that all 

10 devices that are made by PSI is tested properly and all 

11 test procedures are followed. 

12 Q Okay. Could you give us a little of your 

13 employment background? 

14 

15 

16 

A 

Q 

A 

At PSI? 

At PSI, please. 

Well I been with the test lab ever since I 

17 been at PSI, which I was hired at November 1st, 2005. 

18 Q 2005. What was your involvement with the Mark 

19 124 Mod O contract? 

20 A I oversaw all of the testing as far as timing 

21 the devices. Making sure that the test technicians were 

22 using the proper procedures. 

23 Q Okay. Did you specifically participate in the 

24  LAT testing of the following lots: 002-001, 2-1, 2-2, 

2s 2-3, 3-1, 3-2, 3-3, 3-3A, 004A-001, 4-2 and 4-3? 
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1 

2 

A 

Q 

3-7 ' 

Yes, I did. 

This was a time span of approximately 

3 February 2008 to September 2011. Correct? 

4 

5 

6 

A 

Q 

A 

Right, right. 

What were your specific duties in these LATs? 

Well, as I said, you know, I was in charge of 

7  timing the devices. Making sure that I watched every 

a device from the beginning to the end, timing it, making 

9  sure that the smoke side and the flare side was properly 

10 disposed of, and making sure that the test technicians 

11 were doing their job properly. 

12 Q During these LATs, were the Government 

13 representatives there at all the LATs? 

14 A Yes. Kevin Bowen, Dean Cowert, Jimmy Berriman 

15 and a few other gentlemen whose name I don't remember. 

16 Q Okay. Do you recall in the lots I just 

1 7 enumerated for you previously, did test samples 

18 separate? Meaning the igniter came loose and dropped off 

19 during the testing on some of the lots. 

20 A On a few of the lots, I guess it was on 3-2 

21 and you have the 2-2, two of the units on those parts, 

22 they separated while functioning. Okay. Before it was 

23 complete and then burned maybe 15, 16 seconds and then 

24 it fell off and it continued burning until it was 

25  finished. 
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1 Q 

3-8 

Did some of those igni ters come off after the 

2  device was fully functioned, maybe when it was dropped 

3  on the ground? 

4  A It might have come off, but no parts were 

s ever dropped on the ground. The test technicians didn't 

6  drop parts on the ground. You know, we put them in a box 

7  and then they're returned to the test lab for future 

8  testing. 

9  Q Okay. All these lots that were enumerated 

1 o  previously, what sealing disk was used from your 

11 recollection? 

12 A Well the heavier disk. Okay. Once we started 

13 using the heavier disk, that's when the parts started to 

14 separate. Before that we didn't have any problems. 

15 Q Okay. I want to take you to lot 3-3A please. 

16 A Okay. 

17 Q You indicated before, you were involved with 

18 that particular testing? 

19 A Yes, I was. 

20 Q Can you from memory recall what happened on 

21 that lot? 

22 A Okay. We started testing. We were 

23 approximately about 80 percent through with the lot when 

24 one of the units had the separation problem. On the 

25 flare side the trigger housing fell off before it was 
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1 finished functioning. And after it finished functioning 

2 they called it a critical. Which I couldn't understand. 

3  They'd never called anything else a critical. 

4  Q Okay. Next question, Mr. Suber. I want to ask 

s you about some of the other testing that was done during 

6 this time period. Did test samples that were testing 

7  during LATs that you participated in; ever have problems 

8  with long display times that you can tell me about? 

9  A Only the cold units. The cold units had long 

10 display times. But according to Mr. Bowen, Kevin Bowen, 

11 it was okay. You know, because if it burned a little 

12 longer it would help the person, whoever it was that was 

13 down, like a downed flier to be seen by rescuers. 

14 

15 

MR. KARLSON: I have no further questions. 

JUDGE PAGE: All right. Thank you, sir. Mr. 

16 Neill or Captain Davidson. 

17 CAPTAIN DAVIDSON: Yes, Your Honor. Thank you. 

18 Just one moment. 

19 CROSS-EXAMINATION 

20 BY CAPTAIN DAVIDSON: 

21 Q Mr. Suber, can you tell me a little bit about 

22 your educational background? 

23 A I graduated from high school. I don't have 

24 any college degree. I was trained in my, when I first 

25 started working I worked for Neill Telephone Company for 
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1 2 O years. Okay. Where I was trained as a computer 

2 technician. From there I went to the Post Office, where 

3  they also trained me to be a computer technician. And 

4  then I was hired by PSI. 

5  Q All right. Thank you. Can you turn to tab 

6  2 82, please? 

7  A What book is that? 

8  Q It should be in one of the white binders. It 

9  should be I think Volume 6. 

10 

11 

12 

13 

JUDGE PAGE: Rule 4 file, tab 282, sir? 

CAPTAIN DAVIDSON: Yes, Your Honor. 

JUDGE PAGE: Thank you. 

THE WITNESS: Okay. 

14 BY CAPTAIN DAVIDSON: 

15 Q And before we get into that tab, Mr. Suber, what 

16 involvement did you actually have in the recording of 

1 7 test data? 

18 A Like I said, I was the person who timed the 

19 units. And I wrote the time down on spreadsheets. And 

20 whatever side notes had to be made that the Government 

21 decided needed to be added to the spreadsheets, I made 

22 those notations. 

23 Q And so physically did that yourself. You 

24 didn 1 t have a test technician working under you who was 

25 
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1 

2 

3 

4 

A 

Q 

A 

Q 

3-11 

No. 

-- doing that? 

I did that myself. 

Okay. And then going to tab 282 now, I'd like 

s to look at, Rule 4, tab 282, page 1. What is this 

6  document? 

7 

8 

9 

A 

Q 

A 

Pagel? 

Yes. 

That's the front, it looks like the header 

10 for the Pyrotechnic Specialties MK-124 Mod-0 contract. 

11 Q 

12 A 

13 Q 

And this is, is this lot 03-02 test report? 

03-02 is correct. 

And you mentioned during your testimony that 

14 during this pa~ticular lot tests, two units separated 

15 prior to function being complete. Is that true? 

16 A I didn't say two units, I said one of the 

17 units. 

18 Q One of the uni ts. Okay. Can you tell me which 

19 unit that was? 

20 A No, I  can't. I  don't specifically know which 

21 one it was. 

22 Q All right. Can you turn to Rule 4, tab 282, 

23 page 15, please? Are you there? 

24 

25 

A 

Q 
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1 hot/cold day three for lot 03-02? 

2  A Yes, it is. 

3  Q And if you look in the far right hand column, 

4  do you notice any notations? 

A It says, housing fell off. 5 

6  Q And can you tell me what unit that the 

7  housing fell off? 

A It says unit 99 and 54. 8 

9  Q So did two housings fall off during testing 

10 of lot 03-02? 

11 A One came off while testing and one came off 

12 after testing. 

13 Which one came off after testing? 

14 

Q 

A I couldn't tell you because the Government 

15 didn't tell me to make that notation. 

16 Q  But one did come off during function. 

17 A Yes. 

18 Q Okay. And why didn't you record that? 

19 A I wasn't told to. These notations - -

20 Q  Is testing PSI's responsibility or the 

21 Government's responsibility? 

22 A These notations that's on here, the 

23 Government oversight people that was doing the 

24 oversight, those are the ones who indicated to me what 

25 to put there. Not PSI. 
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1 Q 

3-13 

So PSI 1 s not responsible for recording the 

2  data, the Government is? 

3  A I'm responsible for putting down what I'm 

4  told to put down. 

5  Q Okay. Can we go to Rule 4, 282, page 32. And 

6  are you there, sir? 

7 

8 

9 

A 

Q 

A 

Yes, I am. 

What is this document? 

Looks like it's the results of the different 

10 tests that's been done. How many were tested for each 

11 function and whether they passed or were failures. 

12 

13 

Q 

A 

Is this the results of the lot 02-02 LAT? 

I don't know. I've never seen this before. 

14 I'm not involved with the writing. 

15 Q So you don't prepare the actual report. You 

16 just do the testing? 

17 A No I do not. I just do the testing. 

18 Q You mentioned that during lot 02- 02, when you 

19 were performing the testing, I also believe you said 

20 that two units separated prior to function being 

21 complete. Is that true? 

22 

23 

24 

A 

Q 

A 

No I said one of the units. 

One unit separated? 

One unit separated. Okay. According to the 

25 chart here, two units separated. One of those units 
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1 separated while testing, the other one separated when 

2 the testing was complete. 

3  JUDGE PAGE: And if I may, just to make sure 

4  that the record is clear, did the witness just point to 

5  Exhibit A-5. 

6  THE WITNESS: Oh, yes, to 

7  JUDGE PAGE: The expanded chart? 

8  THE WITNESS: Yes, I did. 

9  JUDGE PAGE: All right. Thank you, sir. 

10 BY CAPTAIN DAVIDSON: 

11 Q And can you turn to page 34  of that tab? And if you 

12 look, is this the data for the T&V test during lot 02-

13 02. 

14 

15 

A 

Q 

16 again. 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, it is. 

And if you go to the far right hand column 

Is this number 

I believe it's number 66. 

Mm-hmm. 

It says trigger assembly fell off. 

Yes. 

Did that fall off during or after function? 

I can't tell you exactly which ones it was. 

You said in this lot, one fell off during 

25 function, one fell off after function. Is that correct? 
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1 

2  Yes. 

3 

A 

Q 

3-15 

Yes. If that's the lot I was talking about. 

And you' re just referring to Appellant's 

4.  Exhibit 5 again? 

5  A Excuse me? 

6  Q You're referencing Appellant's Exhibit 5 . 

7  A Yes. 

8  Q Right? 

9  A Mm-hmm. 

10 Q Okay. And then if we go to the next page, 

11 it's the outside function test. Is that correct? 

12 

13 

14 

15 

A 

Q 

A 

Q 

Yes. 

This is page 35 of Rule 4, tab 282. 

Mm-hmm. 

And go down to number 47 in the far right 

16 hand column. It says the same thing, trigger assembly 

17 came off? 

18 A Yes. 

19 Q And again you' re not sure whether or not this 

20 is the one that was during function or post function? 

21 

22 

A 

Q 

No, I'm not. 

Okay. And one thing that you mentioned during 

23 the testing, that none of the units were thrown to the 

24 ground. 

25 A Right. 
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1 Q 

3-16 

That that never occurred. Can you go back to 

2 the first page of this particular lot 1 s report, page 32. 

3  A What page would that be? 

4  Q It I s Rule 4, 282, page 32. At the very bottom 

s of the page there I s a note with two stars. Can you 

6  please read that? 

7  A One minors was noted. Igniter assembly 

s separated from the can post function when the expended 

9  unit was tossed and hit the ground. 

10 

11 

12 

Q 

A 

Do you disagree with that note? 

Yes, I do. 

JUDGE PAGE: Okay. If I may, please. Just to 

13 make sure we keep the record clear, let's make sure one 

14 person speaks at a time. That the questions is finished, 

15 that the answer is finished before you begin the next 

16 part of the conversation. 

17 

18 

CAPTAIN DAVIDSON: Yes, Your Honor. 

JUDGE PAGE: Thank you. 

19 BY CAPTAIN DAVIDSON: 

20 Q So just to confirm then, you disagree with the note 

21 at the bottom of the page? 

22 

23 

A 

Q 

24 page 282. 

25 A 

(202} 234-4433 
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1 disagree. 

2  Q  Okay. Thank you. Mr. Suber, you mentioned 

3 that when writing the notes on the actual test sheets, 

4  this is both for lot 02-02 and 03-02, that when there 

s was a notation about a trigger assembly fell off or 

6  housing fell off, you were told to write that by 

7  government personnel. Is that correct? 

8 

9 

A 

Q 

Yes. 

Do you recall who told you specifically to do 

10 that on 02-02? 

11 A Anytime we tested the 124, our test, Kevin 

12 Bowen was there. 

13 

14 

15 

16 

17 

18 

19 

20 

that 

you, 

Q 

yes? 

A 

Q 

sir. 

A 

So in both instances it was Kevin Bowen? Is 

Yes. 

Okay. All right. No further questions. Thank 

Okay. 

MR. KARLSON: No other questions, Your Honor. 

JUDGE PAGE: All right. Sir, you may step 

21 down . Thank you . 

22 

23 

THE WITNESS: Okay. 

JUDGE PAGE: Mr. Hirst, you may call your 

24 next witness. 

25 

(202) 234-4433 
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1 witness Andy Long. 

2 JUDGE PAGE: Sir, if you would please, raise 

3 your right hand. 

4 WHEREUPON, 

5 ANDY LONG 

6 was called as a witness by The Appellant and, having 

7 first been duly sworn, assumed the witness stand, was 

8 examined and testified as follows: 

9  JUDGE PAGE: Please be seated, sir. 

10 DIRECT EXAMINATION 

11 BY MR. HIRST: 

12 Q 

13 

14 

Please state your full name. 

A 

Q 

John Andrew Long. 

Mr. Long, could you please tell us what your 

15 current position is at Pyrotechnic Specialties? 

16 A Technical Director. 

17 Q  Could you please provide the Court a short 

18 summary of your professional background, including 

19 education. 

20 A I went to high school at Milan High School in 

21 Milan, Tennessee. Graduated as Salutatorian. I then went 

22 to the University of Tennessee at Martin and graduated 

23 with a BS degree in pre-med with high honors. I started 

24 working for Martin Marietta at Milan Army Ammunition 

25 Plant right out of college in 1975. Worked there for a 
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1 few months and was laid off due to a union trying to 

2  come into the plant. 

3  I then went to Memphis, Tennessee and worked 

4  for Farrell-Calhoun Paint Company as a Paint Chemist for 

5  a short time. I also worked at Methodist Hospital in 

6  Memphis and St. Jude Children 1 s Research Hospital in 

7  Memphis. I then went into the building industry and was 

8  a builder for about 5 years. Then I went back to Milan 

9  Army Ammunition Plant in 1980. I worked there as a 

10 Senior Chemist, a Senior Statistical Engineer and a 

11 Senior Supplier Quality Engineer until 1988. 

12 At that point I went to Martin Electronics in 

13 Perry, Florida. Worked for them for about 2-1/2 years. 

14 I started as a Quality Engineer and when I left the 

15 company I was a Quality Manager. I then went to Class 1 

16 in Ocala, Florida, which is a fire service industry. I 

17 worked for them for about 4 years as a Quality Manager. 

18 I then went to a company right down the street from 

19 Martin Electronics called Abisar. I worked as a Quality 

20 Manager there for approximately 6 months until I 

21 realized that they were probably going to go out of 

22 business. So I went back to Ocala as Quality Manager for 

23 ClosetMaid Corporation for about 4 years. And I worked 

24  a brief time as Operations Manager for Simar Metal 

25 Products in Ocala before coming to PSI in May 31st of 
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1 2011. 

2  Q 

3-20 

Thank you. What was your specific involvement 

3 in the Mark-124 Mod-0 contract that we 1 ve been talking 

4 about for the last two days? 

5  A I was the Senior Quality Engineer for the 

6 company at that time and I was responsible for gather 

7 data, preparing the lot acceptance test reports and 

s subsequently writing deviations. 

9 

10 

Q  Okay. Maybe using the Exhibit on the easel. 

JUDGE PAGE: I believe that's A-5. Is that 

11 correct, sir? 

12 

13 

14 

MR. HIRST: Yes, it is -

JUDGE PAGE: Thank you. 

MR. HIRST: -- Your Honor. A-5. 

15 BY MR. HIRST: 

16 Q Could you tell us what lots you recall that you 

17 were involved in? 

18 A The lots that I would have been involved with 

19 would be the last three on the chart, Interfix 4, lots 

20 004A-001, 004-002 and 004-003. 

21 Q Okay. Thank you. Could you please give an 

22 overview of how the testing went on the LAT 004A-001? 

23 

24 

25 

A 

Q 

A 

(202} 234-4433 
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1 

2 

3 

4 

Q 

A 

Q 

A 

Let me help you. 

I believe it was 284. Yes. 

It should be, Andy, 284. 

3-21 

Yes. The first lot in the 284 tab is PSI lOH 

5  004A-001. That was a modified First Article test. And on 

6  the, I 1 ll turn to the summary data record. On the hot 

7  phase of the smoke test 

8  JUDGE PAGE: Excuse me, sir. Are you 

9 referring to a particular page in Rule 4, tab 84? Are 

10 you referring to a particular page in Rule 4, tab 

11 

12 

13 

14 

THE WITNESS: Yes. 

JUDGE PAGE: -- 284? 

THE WITNESS: R-4, 284, page 10. 

JUDGE PAGE: Thank you, sir. 

15 BY MR. HIRST: 

16 A This page is a summary of the hot phase of 

17 the test. The average display time for smoke was 14.35. 

18 And the average delay time was 1.17. The average flare 

19 display time was 16. 81. On page 11, this is a summary of 

20 the cold testing, cold phase testing. The average delay 

21 time for smoke was 2.19 seconds. The average display 

22 time was 22. 4 7. And on that particular one we had 7 

23 display times that were above 25 seconds, 3 of those 

24  being in the 25-26 second range. And the average display 

25 time for the flare was 17.82. And the page 12, in the 
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1 ambient phase, the average delay time for smoke was o. 93 

2  seconds. 

3 The average display time was 16.64. And the 

4  average flare display time was 17.30. On page 13, what 

s  we call the tunnel test, this is testing for time and 

6  also candle power and color and purity. On the smoke 

7  phase the average delay time was O. 8  seconds. The 

8 average display time was 16. 61 seconds. On the flare the 

9 average display time was 1 7. 95. The average candle power 

10 was 6,593. The average color value was 625 nanometers. 

11 And the average purity was 99 percent. On page 14, this 

12 is a summary of the transportation/vibrati(l)l test 

13 samples. 

14 JUDGE PAGE: Excuse me, sir. I see an acronym 

15 TV in the upper left hand corner of this chart. 

16 THE WITNESS That's 

17 transportation/vibration. 

18 JUDGE PAGE: Thank you, sir. 

19 BY MR. HIRST: 

20 A The transportation/vibration phase, the 

21 average smoke delay time was 1 second. The average 

22 display time was 17.39. And the average flare display 

23 time was 17.35. On page 15, these are the 5 foot drop 

24 samples. The average delay time on smoke was 0.93. The 

25 average display time was 17.92. And the average of the 
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1 flare was 17. 53. Page 16 just lists the samples that are 

2  for temperature and humidity, because we don 1 t do that 

3 testing at PSI. 

4  Q Thank you. The details of the testing that you just 

s related to the Court, opposite the testing criteria, 

6  could this lot have been accepted as presented to the 

7  Government with this testing? 

8 

9 

A 

Q 

It could have been accepted on a deviation. 

That's not my question. Could it have been 

10 accepted as -

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 on page 

17 seconds. 

11 1 

As-is? 

Correct. 

No. 

And why not? 

In the cold phase that 1 s listed, summarized 

we had 7 display times that were above 25 

18 Q Okay. Based on your knowledge, could this lot 

19 have been accepted on a deviation? 

20 A Yes. Yes, I wrote a deviation for this 

21 particular lot and it was accepted. 

22 Q Thank you. I'd like to move to the next lot, 

23 which is 4-2. And, again, please provide an overview of 

24  that testing. 

25 A Okay. 
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1 JUDGE PAGE: 

3-24 

All right. And again if the 

2 witness is going to look at particular pages in Rule 4, 

3  tab 284, please let us know what they are for the 

4  record. 

5 BY MR. HIRST: 

6  A Okay. This would be R-4, 284, page 29, the 

7  summary of the high temperature smoke phase. We had an 

8  average delay time of 1.23 seconds. An average display 

9  time of 14.68 seconds. And we did have one value that 

10 was below 10 seconds, sample number 61. 

11 

12 

13 

14 

Q Mr. Long --

CAPTAIN DAVIDSON: Excuse me, Your Honor. 

JUDGE PAGE: Yes, sir. 

CAPTAIN DAVIDSON: Can we get some 

15 clarification? Is the witness talking about 04-02 or 04-

16 03? Because page number 29 applies to results from 04-

17 03. 

18 

19 over. 

20 

21 

22 

23 

THE WITNESS: Oh, I'm sorry. I went too far 

CAPTAIN DAVIDSON: Okay. 

JUDGE PAGE: All right. 

CAPTAIN DAVIDSON: Thank you. 

JUDGE PAGE: Thank you, Captain Davidson. Mr. 

24 Hirst, I'll ask you to ask your question of the witness 

25 again. 
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1 MR. HIRST: I shall. 

2  JUDGE PAGE: And this time we'll have the 

3 witness look at different pages. Thank you. 

4 BY MR. HIRST: 

5  Q Okay. Let me repeat the question. Please provide 

6 for the Court an overview of the LAT testing for lot 4-

7  2. 

8  A Okay. They're out of order, that's why. 4-3 

9  was in front of 4-2. Let me get the right page. 

10 

11 

12 

Q 

A 

I think you'll find it on page 38. 

This is page R-4, 284, page 46. 

JUDGE PAGE: And would the witness again 

13 please state which lot this was for? 

14 THE WITNESS: This is for lot, PSI, let me 

15 turn back to the front. PSI lOH 004-002. 

16 JUDGE PAGE: Thank you 1 sir. 

17 BY MR. HIRST: 

18 A The page 4 6 is a summary of the high 

19 temperature phase. On the smoke end the average delay 

20 time was 1. 06 seconds. The average display time was 

21 15.76 seconds. 

22 Q 

23 

24 

Mr. Long, can I interrupt with a question, please? 

A 

Q 

Yes. 

I'm looking at the chart. I see under sample 

25 40, I'm not sure what sample it is, but there's a 
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1 highlighted annotation against 1, 2, 3 of the rounds. 

2  Why is that? 

3  A Yes. Samples 49, 114 and 125 are highlighted 

4  because in the way the specification is listed it lists 

5 19 seconds as the, or not 19 but I think it was 18 

6  seconds, as the maximum display time. 

7  Q Question. Was not 25  seconds the proper 

8  display time? 

9  A That was our understanding, that 25 seconds 

10 was intended to be the maximum display time in all 

11 phases of the smoke testing. 

12 

13 

Q 

A 

Then why did we highlight these as --

I did this at the request of QAR, Dean 

14 Cowert, because the way the specification listed it, it 

15 showed a different time as being the maximum time. We 

16 did have a deviation that we had submitted for the 

17 contract to show that it was supposed to be 25 seconds. 

18 But the specification still showed it different. So I 

19 had to list it in the test report as what the 

20 specification showed. 

21 Q Were you directed to list it in the test 

22 report this time by the QAR, Dean Cowert? 

23 A Yes. In your opinion, would he have accepted 

24 the test report if you had not listed those as failures? 

25 

(202) 234ꞏ4433 
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1 foundation. 

2 

3 

3-27 

JUDGE PAGE: Sustained. 

MR. HIRST: Let me rephrase the question. You 

4  were directed by  Mr. Cowert to indicate that these 

5  samples that we just referred to as failures. 

6 

7 

8 

9 

10 question. 

JUDGE PAGE: Is that question, sir? 

THE WITNESS: Yes. 

MR. HIRST: Correct? 

JUDGE PAGE: Put it in the form of a 

11 BY MR. HIRST: 

12 Q 

13 

14 

Correct? Is that correct? 

A Yes, yes. 

Q Did Mr. Cowert indicate that he would not or 

15 would accept, that he would not accept the LATR if we 

16 had listed those non-failures? 

17 A Yes. I routed all LATRs as well as deviations 

18 through him for approval. And he indicated that he would 

19 not approve it unless it listed what the specification 

20 said. 

21 Q So Mr. Cowert did not recognize that there 

22 was an approved deviation for all phases of testing with 

23 a maximum display time of 25 seconds. Is that correct? 

24 

25 

A 

Q 

(202) 234-4433 

Right. 
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3-28 

All right. Under the flare display time for 

2  that phase the average was 17.16 seconds. In the low 

3  temperature phase, the smoke part, the average delay 

4  time was 2. 69 seconds. The average display time was 

5  29. 93 seconds with 19 of 20 of the samples being over 25 

6  seconds. And the average flare display time was 17.89 

7  seconds. And the sealing function, page 48, sealing 

8 function summary, for the smoke the average delay time 

9  was O. 95 seconds with one dud on sample 100. The average 

10 display time was 16.07 seconds with one dud, again on 

11 sample 100. And the flare display time average was 

12 17.47. 

13 On page 49, the ambient tunnel phase for the 

14 smoke, the average delay time was 1. 62 seconds. The 

15 average display time was 18. 21 seconds with one sample, 

16 number 48, being over 25 seconds at 25. 06. On the flare 

17 phase, the display time average was 18.43 seconds. The 

18 average candle power was 8,000. The average color value 

19 was 629 nanometers. And the average purity was 99. On 

20 page 50, in the transportation/vibration phase, the 

21 average delay time for smoke was O. 92 seconds. The 

22 average display time was 14.90 seconds. And the average 

23 flare display time was 1 7. 58 seconds with a dud on 

24 sample number 109. On page 51, the 5 foot drop phase, 

25 smoke section, the average delay time was 1.46 seconds. 
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1 The average display time was 22 .14 seconds with 4 

2 samples being listed over what the specification showed. 

3  The average display time for the flare was 17. 28 

4  seconds. 

5  Q Thank you. Going to ask you the same question 

6  I asked you before regarding the lot as presented with 

7  the test results as you've outlined, should that lot 

8  have been accepted initially by the Government? 

9 

10 

11 

A 

Q 

A 

No. 

Why not? 

During the smoke phase on page, low 

12 temperature, page 47, we had 19 of 20 samples that were 

13 in excess of 25 seconds on the display time. 

14 Q How does the average of all the low 

15 temperature smoke tests, that average compare to the 

16 previous average of lot 4-1? 

17 A The average on this was 29.93, so it's a 

18 little bit higher than what it was on the previous lot. 

19 Q I'm going to ask you, after the LAT testing 

20 that was done on 4-2, was there any kind of a follow up 

21 meeting held with government personnel that audited the 

22  test? 

23 A Yes. We had a close out meeting in the 

24 conference room at PSI. 

25 Q 
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1 meeting? 

2  A Yes. That the attitude was positive about the 

3 outcome of the testing. It as indicated by Mr. Kevin 

4  Bowen that, even though we had 19 of 20 that were above 

s  the 25 seconds on the display time, that that didn't 

6  seem to be a major problem. And that we should go ahead 

7  and write a deviation and submit that lot. 

8  Q Even the fact that 19 of 20 failed it cold 

9  with longer display times, that was still the case. 

10 Correct? 

11 

12 

13 

A 

Q 

A 

Yes. 

In your opinion, why was that? 

Because the average display time was still 

14 less than 3 o  seconds and there wasn't a big concern 

15 about that being an issue with acceptance of the lot. 

16 Q Had any remarks ever been made by government 

17 personnel during this test about the nature of long 

18 display times? 

19 A The general consensus was that, as long as 

20 the plume of the smoke was consistent and robust 1 the 

21 display time being longer was not a major issue. 

22 Q Do you remember specifically who would have 

23 said that to you? 

24 A 

25 Q 

(202) 2344433 
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1 

2 

A 

Q 

3-31 

I don't remember if anyone else said that. 

Thank you. Next question. I'd like to have a 

3 brief overview of the testing of lot 4-3, please. 

4  A 4-2? 

5  Q 4-3. 

6  A 4-3. Okay. 

7  Q We just did 4-2. 

8  A All right. This is on page R-4, 284, page 29. 

9  This is a summary of the high temperature phase for the 

10 smoke end. The average delay time was 1. 23 seconds. The 

11 average 1 am I on the right page? Wait a minute. Yes. 

12 Okay. The average display time was 14.68 seconds with 

13 one sample, number 61, with a display time of 9.1 that 

14 was below the minimum display. And the average display 

15 time for the flare was 17.23 seconds. On page 30, this 

16 is a summary of the low temperature phase. On the smoke 

17 end the average delay time was 2.67 seconds with one 

18 sample, number 77, being over the maximum at 6. 55 

19 seconds. The average display time was 25. 88 seconds with 

20 7 samples 1 no, wait a minute, 10 samples being over the 

21 25 maximum second. And the average flare display time 

22 was 18.14 seconds. 

23 On page 31 the sealing function/ ambient 

24 phase, the average delay time was 1. 6 6 seconds. The 

25 average display time was 18.45 seconds. And the average 
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1 flare display time was 17.07 seconds with one dud on 

2 sample number 48. On page 32, sealing function phase, 

3 tunnel, and the smoke end the average delay time was 

4 1. 60 seconds. The average display time was 18. 64 seconds 

5 with one sample, number 17, at 27.42 seconds, above the 

6  requirement. On the flar~ end, the average display time 

7  was 18.42 seconds. The average candle power was 8,063. 

a The average color value was 622 nanometers. And the 

9  average purity was 99 percent. 

10 On page 33, the transportation/vibration 

11 phase. The average delay time was 1.51 seconds. Average 

12 display time was 17. 25 seconds with 4 samples noted 

13 above the maximum specification listing. And the average 

14 flare display time was 16. 98 seconds. On page 34, in the 

15 5  foot drop test phase, on the smoke end, the average 

16 delay time was 1.09 seconds. Average display time was 

17 15.68 seconds. And the average flare display time was 

18 17.62 seconds. 

19 

20 

21 

Q 

A 

Q 

I'd like to return, please, to page 33. 

Okay. 

This test sheet is listed 

22 transportation/vibration smoke. I have, again, a 

23 question of why certain samples under display time are 

24 highlighted. Why is that? 

25 A 

(202) 2344433 
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1 other lot tests. That's what the specification shows a 

2 maximum and these are over the maximum time. 

3 Q Again, my question, 25 seconds was the 

4  approved maximum display time after the deviation was 

5  accepted. Correct? 

6  A Well 25 seconds was the time that was listed 

7 on the deviation. Yes. But that's not what the 

8  specification showed. 

9  Q Thank you. The testing of 4-3, were any 

10 leakers encountered? 

11 A Yes. We did have one leaker that appeared to 

12 be due to a slight abrasion on the sealing disk that 

13 caused a pinhole perforation in it. 

14 Q So the lot as you just outlined, should that 

15 have been acc.epted by the Government on the initial 

16 submission of the LAT? 

17 

18 

19 

A 

Q 

A 

On the initial testing? No. 

And why not? 

The delay time on page 30, the low 

20 temperature smoke phase, we did have 10 that were above 

21 the 25 second maximum. And then we also had the one 

22 leaker. 

23 Q Could this lot, 4-3, have been screened to 

24  remove other potential leaking parts? 

25 A 
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1 for leakers. 

2 Q Okay. Based on your knowledge, had that ever 

3  happened before? Had the Government allowed 100 percent 

4  screening of previous lots? 

5 

6 

A 

Q 

Yes. I believe so. 

After the LAT test, again was there a close 

7  out meeting with the Government? 

8 

9 

A 

Q 

Yes. 

What do you recall about what was discussed 

10 at that meeting? 

11  A We discussed results of the testing. There 

12 was an improvement f ram the previous lot. And the 

13 general consensus was that we should document this in a 

14 request for deviation to have the lot accepted. 

15 Q In your opinion, why was there a favorable 

16 view of acceptance of a deviation? 

17 A I think primarily because we had shown quite 

18 a bit of improvement in the low temperature smoke phase 

19 between the lots 002 and 003. And it looked like we were 

20 on the right track to meeting all the requirements. 

21 Q And you stated in your answering a previous 

22 question of mine, the long display times were not 

23 necessarily viewed unfavorably. Correct? 

24 

25 

A 

Q 

(202) 234-4433 
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1 testing of the last lot 4~3? 

2  A Very shortly after the testing was completed 

3 we received a letter indicating that the contract had 

4  been terminated for default. 

5  Q Had a response been received on the two 

6  deviation requests that you submitted for 4-2 and 4-3? 

7  A Not to my knowledge. I never received any 

a response on either one of them. 

9  Q Okay. I'd ask you why you believe the 

10 Government terminated the contract for default? 

11 

12 

CAPTAIN DAVIDSON: Objection. Foundation. 

JUDGE PAGE: Overruled. 

13 BY MR. HIRST: 

14 A I believe primarily it was two major reasons. 

15 We had been told in the closeout meetings of both of the 

16 last lots, lot 002 and 003 that the Air Force funding 

17 was about to run out and I think that was one of the 

18 reasons. The other reason I think from reviewing some 

19 of the documentation that I've seen was that there was 

20 an intention to go to my former employer, Martin 

21 Electronics, that I believe at that time had changed 

22 over to Chemring Ordinance was the name of the company, 

23 to produce the rounds there. 

24 Q You mentioned earlier that you were employed 

25 by Martin Electronics. For the clarity of the Court, 
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1 Martin Electronics --

2  JUDGE PAGE: Okay, Mr. Hirst, I'm sorry I 

3  can't allow you to testify. 

4 

5 

6  witness. 

MR. HIRST: Okay. 

JUDGE PAGE: You may ask a question of the 

7  BY MR. HIRST: 

8  Q Could you please again clarify for the 

9  benefit of the Court the name of Martin Electronics when 

10 you worked there and what its current name is? 

11 A When I started in 1998, the name of the 

12 company was Martin Electronics, Incorporated, MEI for 

13 short and I believe, I don't know the timing of when 

14 they were bought out by Chernring but I believe now 

15 they're called Chernring Ordinance. 

16 JUDGE PAGE: Mr. Long, if you would please, 

17 could you spell that for the record? 

18 

19 

20 

THE WITNESS: Chemring? 

JUDGE PAGE: Yes, sir. 

THE WITNESS: I believe it's C-H-E-M-R-I-N-G. 

21 I don't know if there's a hyphen in between or not. 

22 JUDGE PAGE: Thank you, sir. 

23 BY MR. HIRST: 

24 Q  Okay. When you worked at Martin Electronics, 

25 was Martin Electronics involved with manufacturing the 

(202) 2344433 
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1 Mark 124 modular? 

2 

3 

4 

5 

A 

Q 

A 

Q 

Yes, it was. 

They held a contract to produce the device? 

Yes. 

Based on your direct recollection, was Martin 

6  Electronics experiencing any problems manufacturing the 

7  Mark 124 mod zero? 

8  A Yes, we had issues with leakers. We had to 

9  preheat the outer container to somewhat soften it and 

10 kneel it before crimping to try to help with sealing the 

11 device to meet the leakage requirement. 

12 Q Do you recall if LATs were failed because of 

13 leakers? 

14 A No, I was not directly involved in the 

15 testing at that time. I was working on another project 

16 but I did work directly with the supervisor of the area, 

1 7 Richard Kruce in trying to help him get around the 

18 leakage problem, but I was more on a consulting 

19 capacity. I was the quality engineer at that time and 

20 was not directly involved in the testing of the Mark 

21 124. 

22 Q Do you know if Martin Electronics Mark 124 

23 mod zero contract was terminated for default? 

24 A No, I don't have any knowledge of, I just 

25  know that we quit making it. I don' t know the 
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1 circumstances. 

2  Q  Okay. Thank you. I'm going to ask you based 

3  on your knowledge, your direct knowledge, what is your 

4  opinion of the manufacturability of the Mark 124 mod 

5  zero with the TDP that was in place when PSI held the 

6  contract? 

7  A I believe it's an extremely difficult item to 

8  manufacture. It's virtually un-producible in meeting all 

9  of the requirements of the specification and it has a 

10 lot of pitfalls in the design that makes it easy to make 

11 mistakes during assembly. 

12 Q My next question, do you recall a visit that 

13 was paid to Pyrotechnic Specialties by Chemring 

14 Ordinance program and engineering personnel in May 2013? 

15 

16 

17 

A 

Q 

A 

Yes. 

What was the purpose of their visit? 

They were coming to purchase a crimping 

18 device and table, a crimping setup from us. 

19 Q  Do you know how they were referred to 

20 Pyrotechnic Specialties to buy this crimper? 

21 

22 

23 

A 

Q 

A 

No, I'm not aware of that. 

Okay. How did you participate in this visit? 

I came down and intrcduced myself to one of 

24 the employees. The other one I had worked with at 

25  Martin Electronics and talked with them about how to get 
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1 the table and device loaded and helped get them 

2  positioned to load it onto their truck. 

3 Q At any point in time when you were talking 

4  with the Chemring visitors, did any of them relate to 

5  you how they were doing with their new contract of the 

6  Mark 124 mod 1 that they were awarded in 2011? 

7 

8 

9 

A Yes, we 

CAPTAIN DAVIDSON: Objection. Hearsay. 

JUDGE PAGE: Mr. Hirst. How do you respond 

10 to the objection? 

11 MR. HIRST: I'm asking his direct knowledge 

12 of a conversation he had with a Chemring employee. 

13 JUDGE PAGE: You're asking him as I 

14 understand it though to relate the comments that were 

15 made by the Chemring employees, is that correct? 

16 MR. HIRST: That he heard directly from the 

1 7 employee. 

18 JUDGE PAGE: Sir, hearsay is a statement made 

19 by a declarant who is out of court and is not available 

20 as a witness. There are exceptions to hearsay but I 

21 don't believe you've provided me with one of themr so 

22 for that reason I'll sustain the objection. 

23 

24 

MR. HIRST: No further questions, Your Honor. 

JUDGE PAGE: All right. 

25 Captain Davidson. 

(202) 234-4433 
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CAPTAIN DAVIDSON: Yes, Your Honor, just one 

2 moment to organize. 

3  CROSS-EXAMINATION 

4  BY CAPTAIN DAVIDSON: 

5  Q All right, Mr. Long, you 1 ve testified about 

6  three separate LATs that occurred that you supervised, 

7  correct? 04A-001, 04-002 and 04-003, is that correct? 

8  A Right. 

9 Q And you arrived at the company, I believe you 

10 said in May 2011? 

11 

12 

A 

Q 

May 31, 2011, yes. 

Prior to the performance of those LATs, do 

13 you know, and if so, were you involved in, First Article 

14 Tests that occurred during inter-fix 4  or prior to the 

15 beginning of inter-fix 4? 

16 A 

17 Q 

18 Tests? 

19 

20 

A 

Q 

No. 

You had no involvement in First Article 

Are you talking about before? 

I 1 m talking about tests that would be 

21 strangely named but 04A-001, not the LAT FAT that 1 s on 

22 that chart, but the actual first article that occurred 

23 in 

24 

25 

A 

Q 

(202) 234-4433 
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I believe it was after that. One moment. 
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3-41 

If it was prior to May 31, 2011, I don't have 

2  any involvement in it. I wasn 1 t at the company. 

3  JUDGE PAGE: And Captain Davidson, if you 

4  have a reference we could provide. 

5 BY CAPTAIN DAVIDSON: 

6  Q Okay, this one did occur before your arrival. 

7  How about, actually let's to the point, did you 

s participate in any first articles before 04A-001 that 

9  you testified about? 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

No, that -

No. Okay. 

My first involvement was with the 004A-001. 

Which was a FAT LAT combination, correct? 

Right. 

Okay. Thank you. And then, sir, let I s talk 

16 about 04A-001 that you testified about at tab 284, this 

17 was, page one is the start of that LAT, correct? 

18 

19 

A 

Q 

Right. 

Okay. And during your testimony on page 11, 

20 this is the cold smoke display times as well as flare 

21 but focusing on smoke display, is that correct? 

22 

23 

A 

Q 

Yes. 

And you discussed how, it looks like there's 

24  one, two, three, four, five, six, seven out of 20 that 

25 were over the, I guess what was the specification that, 
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1 you' re understanding of the specification, is that 

2  correct? 

3 

4 

A 

Q 

Right. 

And you had mentioned that there was 

5  previously a deviation that changed that time to raise 

6 

7 

8 

9 

10 

11 

12 

13 

14 

it up to 

A 

anyway. 

Q 

A 

Q 

are all 

A 

Q 

25 seconds, is that correct? 

Well, now the cold display time is 25 seconds 

It is? Okay. 

It always has been. 

Okay. And, so the ones that are highlighted 

above 25 seconds? 

Yes. 

And so based on the specification those were 

15 not compliant? 

16 

17 

A 

Q 

That's right. 

Okay. And when you, excuse me, scratch that 

18 question. And are you aware, was lot 4, 004A-001, was 

19 that accepted by the Government despite these long 

20 display times? 

21 

22 

23 it? 

24 

25 

A 

Q 

A 

Q 

(202) 234-4433 

By deviation, yes. 

By deviation, but the Government did accept 

Yes. 

Okay. And can we go to lot, oh, one second. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

ꞏ 1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX539

3-43 

1 Can we go to page 16 of Rule 4 Tab 284, please? And 

2  this is I believe still dealing with the same 004A-001, 

3 is that correct? 

4  A Yes. 

5  JUDGE PAGE: Captain Davidson, could you give 

6  me that reference again, pleaser sir? 

7  CAPTAIN DAVIDSON: Yes, Your Honor, it's Rule 

8  4, Tab 284, page 16. 

9  JUDGE PAGE: Page 16. Thank you. 

10 BY CAPTAIN DAVIDSON: 

11 Q Can you just explain the paragraph note 

12 that's on the upper right hand side of the page and what 

13 that means? 

14 A Yes. There were samples that were pulled and 

15 I believe they were cut into to remove the flare end of 

16 the candle to use for a tunnel test but they weren't 

17 supposed to be at that point, so when we tried to test 

18 the smoke end because there was no crimp to support it, 

19 it blew one of the samples out, so we went back and 

20 pulled additional samples to get around those ones that 

21 were prepared improperly out of sequence. 

22 Q Okay. Thank you. Al 1 right, now I ' d 1 ike to 

23  turn your attention to lot 004-002 1 which should be Rule 

24 4, Tab 284, page 38. 

25 A 33? 
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2 

3 

Q 

A 

Q 

3-44 

38, sir. 

38? 

And specifically, excuse me, I'd like to 

4  actually go to page 47  of this report, or of this Tab of 

5  the lot 004-002 report. 

6 

7 

8 

9 

A 

Q 

A 

Q 

Okay. 

Are you on that page, sir? 

Yes. 

And on this page, you testified that 19 of 

10 the 20 samples, this is again the cold smoke test, 

11 tested above the 25 second max, is that correct? 

12 

13 

A 

Q 

Right. 

And of those 25 samples that were above the 

14 25 second max, looking at that chart can you tell me 

15 what the longest display time was? 

16 

17 

A 

Q 

The maximum was 41.48. 

Okay. Thank you. And again the 

18 specification says the max display time is 25 seconds, 

19 is that correct? 

20 

21 

A 

Q 

That's right. 

And in much of your testimony you focused on 

22 what the average display time was for a particular test. 

23 A Right. 

24 Q Do you know, does the specification, is that 

25 25 second max based on average or on an individual unit 
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1 testing? 

2 

3 

A 

Q 

3-45 

No, it's based on individual units. 

Okay. Thank you. And also while you 

4  testified fairly extensively on the display times of 

5  this particular lot, are you aware did this lot have any 

6  other issues that were cause for its non-acceptance? 

7 

8 

9 

10 

A 

Q 

A 

Q 

Which lot? 

This is lot 004-002. 

002? 

And to help you go to Rule 4, Tab 284, page 

11 42, and if you look at paragraph Bl, so that's paragraph 

12 B  is physical testing, 1  is seal integrity, can you just 

13 read that first paragraph? 

14 

15 

16 

17 

A 

Q 

A 

Q 

And what page were you on? 

42. 

42? And which paragraph? 

Bl, so physical testing and then paragraph, 

18 subparagraph 1 is seal integrity. 

19 A Bl? Yes. Sample number 40 five foot drop 

20 test sample failed the seal integrity test. All other 

21 signals passed the sealing test and were in conformance 

22 with the requirements. 

23 Q Great, and based on the specification, do you 

24 know how many signals could fail the sealing test before 

25 a lot was rejected? 
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1 A None. 

2  Q None, so zero? 

3  A Zero. 

4  Q So, having one fail was a reason the 

5  Government could reject a lot? 

6  A Yes. 

7  Q Okay. And then can we read paragraph C, 

8  subparagraph 2  on that same page, transportation 

9  vibration? 

10 A Twenty signals were subjected to the 

11 transportation vibration test with acceptable results. 

12 Sample number 109 failed the sealing test following 

13 transportation vibration test due to a hole in the 

14 sealing disk on the flare end. 

15 

16 lot? 

17 

18 

Q 

A 

Q 

So this was another leaker contained in the 

Yes. 

So this lot, 04-002 contained two leakers as 

19 well as the display time issues? 

20 

21 

22 

23 

A 

Q 

A 

Q 

Well this leaker was the result of testing. 

But was it a leaker? 

Yes. 

Okay. Thank you. All right, now I'd like to 

24  turn our attention to lot 004-003, which is at Tab 284, 

25  page 21. And actually, excuse me, specifically I would 
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1  like to look at this lot but go to the lot report, which 

2 is, the portion of the lot report that's at page 30 of 

3 the Tab, so 284, page 30. 

4 

5 

A 

Q 

Okay. 

And just to confirm, this is test results of 

6  cold or low temperature, has both smoking, flare display 

7 times for lot 004-003, is that correct? 

8 

9 

A 

Q 

Yes. 

And looking at the display times or the 

10 smoke, which is the second column, there are several 

11  that are highlighted. Again the highlighted ones are 

12 the ones that were over 25 seconds display time? 

13 A Yes. 

14 Q And just looking at that list, can you see 

15 what the longest display time was? 

16 A 36.18 seconds. 

17 Q Okay, and, and again you testified that the 

18 specification, it can go up to 25 seconds display time, 

19 correct? 

20 

21 

A 

Q 

Right. 

And, and much of your testimony focused again 

22 on average display time, is that also correct? 

23 

24 

A 

Q 

Yes. 

And then here while the average was 2.85, 

25 there were seven, no several, looks like 9 flares --
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2 

A 

Q 

3-48 

Ten, I think total. 

Ten. Ten of the 20 flares that were over that 

3  2 5 seconds? 

4 

5 

A 

Q 

Yes. 

Okay. And then also you mentioned in this 

6  lot that there was also a leaker, is that correct? 

7  A Yes. 

8  Q And, again, how many leakers can there be in 

9  a lot under this specification before a lot's rejected? 

10 A None. 

11 Q  None. Okay. You had mentioned that you had 

12 heard that a lot had been previously accepted before 

13 your arrival at PSI after 100 percent, a lot that 

14 contained leakers, excuse me, after 100 percent 

15 rescreen, is that correct? 

16 A Yes. 

1 7 Q But you were not there to personally witness 

18 the rescreen or the failure of that lot? 

19 

20 

A 

Q 

21 Thank you . 

22 

23 

24 

A 

No. 

Okay. Thank you. 

All right. 

No further questions. 

JUDGE PAGE: Mr. Hirst? 

MR. HIRST: Yes, I have a follow-up question. 

25 REDIRECT EXAMINATION 
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1 BY MR. HIRST: 

2 

3  284. 

4 

5 

6 

7 

Q 

A 

Q 

A 

Q 

I'd like to return please to page 42 of Tab 

42? 

Page 42. 

Okay. 

We'll go back to paragraph Bl, seal 

8  integrity. You indicated that sample 40 failed the seal 

9  test integrity test and all the other singles passed 

10 this test, correct? 

11 A Yes. 

12 Q How many emergent tests are done on the drop 

13 test? 

14 A Two. There's one done prior to the test and 

15 one done after. 

16 Q Do you recall the result of the initial test 

17 prior to the drop test, the seal integrity test, how did 

18 that turn out? 

19 A On the sample number 40, the initial test 

20 failed and then after the five foot drop test, that same 

21 sample passed sealing. 

22 

23 

24 

Q 

A 

Q 

So it failed initially? 

Yes. 

And then the unit was tested, the drop test. 

25 Could you please describe what the drop test is? 
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The drop test is taking a sample and holding 

2  it five feet above a solid surface and dropping it. 

3  Q And after that test, the subsequent seal test 

4  passed, is that correct? 

5 

6 

7  unit? 

8 

A 

Q 

A 

Yes. 

Was there any other testing done on this 

There was function testing done after the, 

9  after the seal integrity test. 

10 

11 test? 

12 

13 

Q 

A 

Q 

And how did that, what was the result of that 

They all functioned properly. 

Okay. Do you have any explanation as to how 

14 a unit could fail the initial seal test, seal integrity 

15 test, be dropped and then pass? 

16 A I don't have any direct explanation for how 

17 that can occur, no. 

18 

19 

20 

21 

22  you. 

23 

Q Thank you. 

MR. HIRST: No further questions. 

JUDGE PAGE: Captain Davidson? 

CAPTAIN DAVIDSON: No, Your Honor. Thank 

JUDGE PAGE: All right. Thank you. I have 

24 one question for the witness just to make sure that the 

25 record is clear. Early in your answers with Mr. Hirst' s 
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1 initial examination of you, you mentioned screening for 

2  leakers. Would you please tell us for the record what 

3  does it mean to screen for leakers? 

4  THE WITNESS: That means to take the entire 

s lot and put it through the sealing test, which takes the 

6  samples and puts them under water under a specific depth 

7  of water with a vacuum being pulled on it and look for 

8  a stream of bubbles coming off of it. 

9  JUDGE PAGE: And if you find a stream of 

10 bubbles, what do you do then? 

11 THE WITNESS: A stream of bubbles indicates 

12 that one of the, that sample is leaking. 

JUDGE PAGE: Thank you, sir. 13 

14 THE WITNESS: So it, that would fail the 

15 sealing test. 

16 JUDGE PAGE: Al 1 right . Thank you, Mr. Long. 

17 You may step down, sir. Thank you. 

18 THE WITNESS: Okay. 

19 JUDGE PAGE: I will ask if the court reporter 

20 has any questions or clarifications needed from Mr. 

21 Long. 

22 COURT REPORTER: Just need his contact 

23 information. 

24 JUDGE PAGE: Thank you, Mr . Long . Mr. 

2 5 Karlson and Mr. Hirst, have you any further witnesses to 
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1 call? 

2 

3 Your Honor. 

4 

5 

6 

7  Mr. Neill. 

8 

3-52 

MR. HIRST: I'd like to call Mr. Ryan Pierce, 

JUDGE PAGE: All right, sir. Mr. Pierce. 

MR. NEILL: Your Honor. 

JUDGE PAGE: Yes, Mr. Karlson. I'm sorry, 

MR. NEILL: I'm sorry, Mr. Pierce was not 

9  listed on PSI' s witness list and he'd certainly be 

10 subject to cross-examination after we call him. 

11 MR. KARLSON: As long as the Government is 

12 planning to call him. 

13 JUDGE PAGE: All right then. Yes, Mr. Neill 

14 is quite correct. You need to have listed Mr. Pierce on 

15 your witness list, but you can cross-examine him as part 

16 of the Government's case. All right, Mr. Pierce, you 

17 may be seated, sir. Mr. Karlson, Mr. Hirst. 

18 MR. HIRST: We 1 d like to rest our case, Your 

19 Honor. 

20 JUDGE PAGE: All right. Thank you. Now I 

21 will note as I did at the outset of this hearing that 

22 because this is a termination for default that the 

23 Government bears the burden of proving the propriety of 

24 that termination and you do as the appellant have the 

25 right to examine and cross-examine their witnesses on 
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1 that. Any questions? 

2 MR. HIRST: No, Your Honor. 

3 JUDGE PAGE: All right. Thank you. 

4  Government, it is about 10:25. Would you prefer to 

5  present your case in chief on the termination or to take 

6  a brief break? 

7  MR. NEILL: I'd pref er to take a brief 

a comfort break, Your Honor, but then to come back fairly 

9 quickly. 

10 

11 

JUDGE PAGE: How long would you like? 

MR. NEILL: Five minutes, ten minutes, 

12 whatever you want. 

13 

14 

JUDGE PAGE: Ten minutes. Off the record. 

(WHEREUPCN, the above-entitled matter went 

15 off the record at 10:22 a.m. and resumed at 10:35 a.m.) 

16 

17 

JUDGE PAGE: Mr. Neill. 

MR. NEILL: Before we get started, Your 

18 Honor, we did have one document to be marked as an 

19 exhibit. It responds to the Appellant's Exhibit A-5 

20 that we contend is inaccurate in a couple of respects 

21 and I wanted to use it in the testimony of Kevin Bowen. 

22 So if I can show this to 

23 JUDGE PAGE: If you will share a copy with 

24  Mr. Karlson, provide me with one as well, please. Thank 

25 you. Let's give Mr. Karlson and Mr. Hirst a moment to 
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1 look at the Exhibit please. Appellant, do you have any 

2  objections to this document? 

3 

4 

MR. KARLSON: No, Your Honor. 

JUDGE PAGE: All right. Thank you. Mr. 

s Neill, would you like to move for its admission at this 

6  time? 

7 

8 

MR. NEILL: Yes, Your Honor. 

JUDGE PAGE: All right. I 1 ll ask the court 

9  reporter to mark it as Exhibit G-1. Is that correct? 

10 

11 

12 

13 

14 

15 

16 Neill? 

MR. NEILL: Yes, Your Honor. 

JUDGE PAGE: Thank you. 

(Whereupon, the above-referred to document 

was marked and admitted as Government Exhibit 

1. ) 

JUDGE PAGE: Is there anything further, Mr. 

17 MR. NEILL: No, Your Honor. Do you mind if 

18 I set it up? 

19 JUDGE PAGE: You may. Mr. Neill, you may 

20 call your first witness. 

21 MR. NEILL: The government calls Kevin Bowen. 

22 JUDGE PAGE: Thank you. Sir, if you would, 

23 please raise your right hand. 

2 4  WHEREUPON, 

25 KEVIN BOWEN 
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1 was called as a witness by The Respondent and, having 

2  first been duly sworn, assumed the witness stand, was 

3 examined and testified as follows: 

4  JUDGE PAGE: Please be seated, sir. 

5  DIRECT EXAMINATION 

6 BY MR. NEILL: 

7 

8 

9 

Q 

A 

Q 

Would you please state your full name? 

Kevin Bowen. 

And are you currently employed by the 

1 o  Government? 

11 

12 

A 

Q 

No, sir. 

Okay. Have you recently retired from the 

13 Government? 

14 

15 

A 

Q 

Yes, sir. I retired on August 1. 

And prior to your retirement, what position 

16 did you hold? 

17 A I was a mechanical engineer working for Naval 

18 Service Warfare Center at Crane, Indiana, working in the 

19 ordinance department which in the Government standard 

2 o  has been reorganized and renamed numerous times over the 

21 32+ years that I worked. 

22 Q Okay. And when did you begin working in that 

23 position? 

24 A I was hired into the same position from which 

25 I retired, actually served in the same place for over 32 
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1 years, on June 1, 1982. 

2  Q All right. Do you have any education after 

3  high school? 

4  A Yes, sir. I have Bachelor of Science degrees 

s in mechanical engineering from Rose-Hulman Institute of 

6 Technology and I had continuing education also with 

7  Rose-Hulman through work towards a master's degree but 

8  I never did my thesis to obtain the master's degree. 

9  Q And when did you obtain your bachelor 1 s 

10 degree? 

11 A I graduated three days prior to my start of 

12 work at Crane Naval Service Warfare Center in 1982. 

13 

14 in? 

15 

16 

Q 

A 

Q 

Okay, and you, and what field was your degree 

Mechanical Engineering. 

And what, would you please describe the 

17 nature of your duties in the position that you held for 

18 32 years? 

19 A I have served as, in the field I work at, 

20 refer to as a design agent and as an acquisition 

21 engineering agent, usually double hatted for many items 

22 for a number of different demolition and pyrotechnic 

23 items and also I did serve, work with submarine and 

24  acoustic countermeasure systems as well for a few years 

25 within that same group. 
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Okay. And if you would please try to answer 

2 a bit more slowly just to to help everyone I think it 

3  might be helpful. And in those areas, did you provide 

4  technical support? 

5  A Yes, sir. As a design agent, I am the 

6  engineer who is responsible for the configuration, the 

7  technical aspects of configuration management of 

8 whatever items I was assigned during my tenure. As an 

9  acquisition engineering agent, I provided the additional 

10 quality assurance and other quality related documents 

11 and organizational documents with that technical data 

12 package that is performed by the design agency side of 

13 my job to provide a complete technical procurement 

14 package to the contracting office in order to procure 

15 whatever widgets that were being desired by the program 

16 office in any given year. 

17 Q Okay. Now you used the term configuration 

18 management. What does that mean? 

19 A Configuration management is the concept by 

20  which there are standards and established procedures and 

21 practices to define exactly what components are within 

22 a particular widget. In this case, a pyrotechnic or a 

23 demolition item so that if anything happens downstream 

24 in the future, that they can go back to the records to 

25 see exactly what components were utilized in the 
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1 manufacture of the said widget and also what extraneous 

2  circumstances or testing might have been done in 

3  addition to that on those same items. 

4  JUDGE PAGE: And, if you don't mind, sir, 

5  please let me repeat Mr. Neill's request that you slow 

6  down just a little. 

7  THE WITNESS : I'm sorry. I do happen to speak 

8  a little quickly. I, just my nature. 

9  JUDGE PAGE: Thank you. 

10 BY MR. NEILL: 

11 Q So in the course of your duties were you 

12 responsible for maintaining the technical data package 

13 for the Mark 124 mod zero smoke and illumination signal? 

14 

15 

A 

Q 

Yes, sir. 

Okay. And what does the technical data 

16 package consist of? 

17 A The technical data package consists of all 

18 drawings, specifications, and other pertinent documents 

19 such as hazards, components, safety data statements that 

20  are provided by the Government or directed by  the 

21 Government for use in production of the item. This is 

22 also generally an R group consolidated and covered by a 

23 document referred to as automated data list which is an 

24  index of all such specifications and drawings. 

25 Q 
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1 involved with the Mark 124 mod zero signal? 

2  A The item itself was developed by R&D group in 

3  our department in the 1980s. The engineer who assumed 

4  the acquisition engineering responsibilities upon its 

s  transition from R&D retired in the mid-1990s and I 

6 inherited the program from him I believe around 1996. 

7 I don't remember the exact date, however. 

8  Q Okay, and was PSI producing the Mark 124 mod 

9  zero signals at that time? 

10 A No. It was currently, at that time it was 

11 produced by a company in Perry, Florida referred to as 

12 Martin Electronics as Andy referred to previously, in 

13 previous testimony. 

14 Q Okay. And how long did your involvement with 

15 the Mark 124 mod zero continue? 

16 A From the point in approximately 1996 through 

17 I believe three contracts with Martin Electronics and 

18 throughout the entirety of the PSI contract. 

19 Q In the course of your duties did you deal 

20 with requests for deviation from the specifications and 

21 drawings that were submitted by contractors? 

22 A Yes. 

23 Q And specifically with reference to the 

24 contract at issue here, did you deal with requests for 

25 deviation that were submitted by PSI in the course of 
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1 performing it's contract to produce the Mark 124? 

2  A Yes. In this contract there were multiple 

3  customers. Basically this is a distress item that is 

4  used by all services of the Armed Forces and as such all 

5  services have been customers for this item through the 

6  contracting off ice at Rock Island. Despite that, this is 

7  a Navy configuration item and as the Navy engineer for 

8  the item I am the lead technical agent for that and I do 

9 serve in the design agent function solely. As such, I 

10 had to be involved with the technical disposition of 

11 virtually every deviation that was submitted by PSI. In 

12 a few instances I believe towards the latter lots there 

13 may have been one or two deviations for a specific lot 

14 that was going to another service, such as the United 

15 States Air Force, in which case the engineer from the 

16 Air Force would have had authority to do the approval 

17 but generally all approvals of deviations were routed 

18 through our off ice as being the configuration management 

19 office for the item. 

20 

21 

Q 

A 

Okay, and 

And even on the, excuse me. Let me clarify 

22 one other point. And even though the Air Force may 

23 provide the technical approval it was still channeled 

24 through our office to be signed off before presented 

25 back to the contract office for incorporation into the 

(202) 234-4433 
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1 contract. 

2  Q  Okay. Can you briefly describe the process 

3  for considering a request for deviation and either 

4  approving it or disapproving it? 

5  A In, once the deviation is submitted to the 

6  contractir:g office there is a quality assurance 

7  representative of the quality manager on the team at 

8  Rock Island who coordinates input from all technical 

9  points of contact from the customers with myself being 

10 the lead as the design agent. Those inputs are then all 

11 considered back to me in a kind of what's done is a 

12 configuration control board meeting with input from all 

13 the technical activities back to myself as a 

14 configuration manager of the item and then we discuss 

15 the technical merits or disadvantagE:S of the proposed 

16 deviation and make a technical assessment as to whether 

1 7 or not is it acceptable and whether or not we would 

18 recommend that the contract off ice pursue consideration 

19 in exchange for granting such deviation. 

20 Q Okay, and it's the contracting office that 

21 ultimately either approves or disapproves these? 

22 A The deviation is technically approved by my 

23 office as the design agent and configuration manager for 

24  the item. We then provide that technically approved 

25  deviation back to the contracting team through the 

(202) 234-4433 
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1  quality manager to the contract specialist for them to 

2  incorporate contractually and negotiate a consideration 

3 if appropriate. 

4  Q Okay. All right. Now are you familiar with 

s the drawings and specifications of the Mark 124 mod 

6  zero? 

7 

8 

A 

Q 

Yes, sir. They were my responsibility. 

Okay, and were those, are you aware, were 

9  they incorporated in the contract at issue here? 

10 

11 

12 

A 

Q 

A 

I 1 rn  sorry? 

Were they incorporated into PSI 1 s contract? 

Yes. As I mentioned before the entire 

13 technical data package which is all the specifications 

14 and drawings is included in a procurement data package 

15 which adds a quality requirement and that entire package 

16 is sent and incorporated into the contract. I believe 

17 it's listed in, I'm not the contracts expert, but I 

18 believe that it is referenced in J as an attachment. 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

(202) 234-4433 

Okay. Would you please turn to Tab 22? 

That would be in Volume I? 

Yes. 

Yes, sir. 

Are you familiar with this document? 

Yes, sir. 

And what is this? 
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This is the weapons specification for the 

2 Mark 124 mod zero. It defines the performance parameters 

3 for the item upon completion of production. 

4  Q Okay. And does this include a table with lot 

5  acceptance criteria? 

6  A Yes, it does. In Table I. It's a summary of 

7  the tests that are performed that are also described 

8  herein. 

9 

10 

Q All right. 

JUDGE PAGE: Could you give me a page 

11 reference for that, sir? 

12 THE WITNESS: It's page 8  and 9. 

13 JUDGE PAGE: Page 8? 

14 THE WITNESS: Page 8  and 9  is the Table. 

15 JUDGE PAGE: Pages 8 and 9? 

16 THE WITNESS: Yes. 

17 JUDGE PAGE: Thank you. 

18 BY MR. NEILL: 

19 Q Okay. Before we discuss that table, well, 

20  why don't we just discuss the table on page 8 and 9 and 

21 I would ask you if you could to please look at the, 

22 explain I guess, the test sequence for the first article 

23 sampling plans. 

24 

25 

A 

Q 

(202) 234-4433 

For the first article only? 

Yes, just for the first article. 
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For the first article of production 

2  quantity of 185 signals is produced. Of that initially 

3 the entire quantity is then subjected to x-ray prior to 

4  any other conditioning or testing in order to get a 

5  definition of the baseline configuration. 

6  Q Okay. Now is the x-ray procedure that you 

7  mentioned listed in the table anywhere? 

8  A Yes, the, in all cases the layout of the spec 

9  is such that when you look at x-ray, which is the third 

10 block down on the very far left side on page 8, there is 

11 a reference paragraph in there, 4. 5. 2. 8 and 4. 5. 2. 8 will 

12 be a description of the test procedure. Within that 

13 test procedure of 4.5.2.8 it will in turn refer back to 

14 a requirement that needs to be achieved or demonstrated 

15 which will be numbered as 3. 5. 2. 8. Paragraph 3 contains 

16 the requirements, paragraph 4 contains the test 

17 procedures and they are linked by using common numbers 

18 or sub-paragraph numbers. 

19 Q Okay. All right, now does the Table I on 

20 page 8 define the sample size for a first article --

21 A Yes. The entire, in the second column where 

22 it says, under the heading ironically, sample size, it 

23  indicates that the 100 percent of the first article 

24 sample is subjected to the x-ray and the x-ray procedure 

25 calls for two x-rays to be taken at 90 degrees so that 

(202) 234-4433 
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1 it will be taken one in the config, I'm using Exhibit Al 

2 as a visual, to illustrate that there is an x-ray taken 

3 in one orientation and then the cylinder is rotated 90 

4  degrees for a second x-ray typically. 

5  Q Okay. And then are the acceptance criteria 

6  listed in the table? 

7  A The acceptance criteria will be contained in 

8  the paragraph 4.5.2.8, I'm sorry the acceptance 

9  requirements. The criteria are accept zero reject one 

10 and if you go to 4. 5. 2. 8 it will define the process 

11 which will lead you back to 3. 5. 2. 8 and the requirements 

12 on this if you want me to read that, will --

13 Q Let's just take, let's slow down here and 

14 take a look at page 11 of Tab 22. I' 11  draw your 

15 attention to paragraph 4.5.2.8, is that the paragraph 

16 you're referring to? 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

Which is the procedure. Yes. 

I'm sorry. 

Yes. I'm sorry. 

Mr. Bowen. 

JUDGE PAGE: One at a time please, gentleman. 

22 BY MR. NEILL: 

23 Q Yes. Please, please wait until I finish 

24 asking the question and I'll wait until you finish your 

25 answer. Thank you. So looking at page 11, paragraph 

(202) 234-4433 
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1 4. 5. 2. 8 x-ray test, that's the paragraph that you 

2  referred to when you were describing the Table on page 

3 8, is that right? 

4  A Yes. That is the test procedure that I 

5  cited. 

6  Q  Okay. And you mentioned that the test 

7  procedure then refers back to paragraph 3 reference? 

8  A Yes, it refers to a corresponding requirement 

9  which in this case for 4.5.2.8 is 3.5.2.8. 

10 

11 

Q 

A 

Okay, and the 3.5.2.8 defines the standard? 

Yes, and that is on page 5 of the same Tab 

12 where it states that the signal shall show no evidence 

13 of missing components, extra components, displacement of 

14 components or foreign objects when tested in accordance 

15 with the procedure 4.5.2.8. 

16 Q Okay. And so if the, for example, if the, if 

17 an x-ray test here were to reveal a missing component, 

18 then the acceptance criteria in column 3 in the Table on 

19 page 8 indicates accept on zero defects and reject on 

20 one, is that right? So, so 

21 

22 

A 

Q 

That is correct. 

If the x-ray test of 100 percent of the 

23 sample revealed a missing component in one signal, then 

24 the lot would be rejected, is that right? 

25 A 

(202) 234-4433 

That is correct. 
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Okay. Now looking at the, back to page 8, 

2 the Table, can you walk through the sealing test that's 

3  referenced in the Table and explain the acceptance 

4  criteria that applies to the sealing test? 

5  A Yes. In much the same manner as described 

6  for the x-ray test, this is an indentured sequence. The 

7  sealing test would then follow with 100 percent of the 

a first article sample, which would be 185 signals. The 

9  test procedure is outlined in 4.5.2.7 which is also on 

10 page 11 and it describes the procedure by which the 

11 sealing test shall occur where the item is put in a 

12 under, is submersed under water, subjected to a pressure 

13 of six inches of mercury and sustaining that for a 

14 minimum of 60 seconds and any defective unit is one that 

15 fails to meet the requirements of the corresponding 

16 requirement paragraph 3 . 5. 2 . 7 which brings us back to 

17 page 5 again where it states that this is again a major 

18 requirement, same as x-ray, that the signal shall 

19 withstand a vacuum of 6.0 +  or - one inches of mercury 

20 below atmospheric pressure for a minimum period of 60 

21 seconds without signs of leakage when tested in 

22 accordance with the corresponding procedure of 4. 5 . 2. 7. 

23 Q Okay. Now the signs of leakage that are 

24 mentioned in 3.5.2.7 are those called out anywhere in 

25 the specification? 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N.W. 
WASHINGTON, D.C, 20005-3701 www.nealrgross.com 



APPX564

1 

2 

3 

A 

Q 

A 

4  you know--

5 

6 

Q 

7  gentlemen. 

Specifically, no. 

Are they 

3-68 

Just the signs of leakage are pretty much, 

Let me ask a question. 

JUDGE PAGE: One at a time, please, 

8 BY MR. NEILL: 

9  Q  Draw your attention back to page 11, 

10 paragraph 4.5.2.7. 

11 

12 

A 

Q 

13 leakage? 

14 A 

Okay. I stand corrected. 

Does that paragraph descril:e the signs of 

Yes. The leakers are indicated by air 

15 bubbles issued from the signal, do not mistake the 

16 escape of occluded air for leakage, so it is indicated 

1 7 by air bubbles or gas bubbles escaping from the interior 

18 of the unit. 

19 Q Okay, and have you observed the, this test in 

20 the course of your duties? 

21 

22 

A 

Q 

Numerous times. 

Numerous times. And can you describe the 

23 process of identifying an item that fails the sealing 

24 test? 

25 A 

(202) 234-4433 

Yes. If I can refer to Al, the inner signal 
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2 

3 

Q 

A 

3-69 

Okay. 

Generally when you are submersing the unit it 

4  is held in a horizontal position, so the tube is 

5  horizontal. 

6  JUDGE PAGE: And let the record reflect that 

7  you are now using another exhibit to demonstrate this. 

s Would you give us the Exhibit number, please, sir? 

9 

10 

11 

12 

THE WITNESS: Yes. I'm using Exhibit A-1. 

JUDGE PAGE: Thank you. 

THE WITNESS: I believe it's A-1. 

JUDGE PAGE: When you gesture with an object 

13 it 1 s very helpful here in the courtroom. 

14 THE WITNESS: I'm sorry. I thought I had 

15 identified it when I started to speak. 

16 JUDGE PAGE: You did. But, sir, while it's 

17 very easy to observe your doing it here, later we will 

18 have only the written record.and so I need you to use 

19 your words as it were whenever you pick up or refer to 

20 an object or a different exhibit. That way the record 

21 will be complete so when we read it without you here 

22 we'll know what was happening. Thank you. 

23 THE WITNESS: I believe I did when I picked 

24 up the item and started speaking but I could have been 

25 mistaken. I apologize. 

(202) 234.4433 
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JUDGE PAGE: Well I need you to call out the 

2  Exhibit number when you do so, pleas, sir. 

3 BY MR. NEILL: 

4  Q Mr. Bowen, can you just describe it without 

5  using the exhibit, please? 

6  A Sure. There are, when an item is, when the 

7  unit 1.s placed under the water in a horizontal position, 

s then subjected to the vacuum, there will generally be 

9  except in the case of a gross failure, there will be a 

10 stream of bubbles coming from one of two places. In 

11 terms of a gross leaker such as the foil missing or a 

12 very large tear in the foil you' 11 see a very large 

13 burst of bubbles come out from that end. 

14 In the case of anything other than that such 

15 as a fine discrepancy in the foil material or in a crimp 

16 that has not been proper around the 0-ring, you will see 

17 a stream of bubbles come either from the foil covered 

18 end of the signal or from the line of demarcation or the 

19 joint line between the ignition housing and the outer 

20 container, the outer container being the long cylinder 

21 that is the, what, the majority of what you see when you 

22 look at the unit. If the crimp around the 0-ring is not 

23 adequate you will see a steady stream of small bubbles/ 

24 steady not being continuous but on a regular basis 

25 depending upon how, whether or not the crimp has a very 

(202) 234-4433 
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1  small flaw in it or if the 0-ring has a small flaw in it 

2  and the bubbles would be larger and more regular than 

3  how much more profound the failure is and if the failure 

4  is through the foil, then when you look end on at the 

5  unit you will see bubbles coming out from that foil 

6  either from separation of the foil or from a defect in 

7  the foil that would cause a pin hole or some other type 

8 of defect within the foil itself. 

9 

10 

Q 

A 

Okay 1 and why is the sealing test performed? 

This is a distress signal designed by the 

11  Navy for use primarily by Navy personnel in case of a 

12 man overboard or of a downed pilot and they quite of ten 

13 may be bobbing around with their life vest or treading 

14 water or in a life boat in a, you know, in the water 

15 itself exclusive of the life boat to where this is going 

16 to be submerged in their vest and as such, has to be 

17 able to withstand water integrity so it doesn't get 

18 saturated. Being an energetic i tern wet pyrotechnic 

19 composition does not light. Wet black powder does not 

20 blast and the old adage of keep your powder dry applies 

21 in this case so that when you are dependent upon that 

22 unit functioning to signal a reconnaissance craft that 

23  it will actually function and they will have the ability 

24 to see. Otherwise, it 1 s going to be a very bad day. 

25 Q 

(202) 2344433 

Okay. And you discussed the foil disc, and 
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1  what's the function of the foil disk in this item? 

2  A The primary function of the foil disk is to 

3  provide a hermetic waterproof seal at the end cap 

4  portion of the· device so that, again, so that the 

5  candles inside the unit will stay dry. Secondary 

6  purpose of that is that once it is ignited it will 

7  retain in small measure the heat and pressure of the 

s  ignition train of the item when it is first started. 

9 

10 

Q 

A 

Okay. 

And yet still be fragile enough to burst 

11  through so that the flames and smoke will be expelled. 

12 Q All right. Now if you could please go back to 

13 the Table on page 8 and 9 and go to the next row in the 

14 table, a five foot drop and please just walk us very 

15 briefly through that test. 

16 A All right. Out of the 185 signals in the 

17 first article sample, DCMAs will typically select five 

18 of those 185 to be performed in the s  foot drop. Those 

19 five units will then be taken and dropped in five 

20 specific orientations from·a height of at least five 

21 foot onto a steel plate. The five orientations would be 

22 flare side up 1 flare side 45 degrees up, flare 

23 horizontal, flare side 45 degrees down and flare side 

24 directly down, 90 degrees down. Subsequent to the five 

25  f oat drop being impacted, you have to make sure the unit 

(202) 2344433 
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1 is not broken apart, it still appears to be in good 

2  shape, and then at that point the unit is subjected to 

3  a second round of the sealing test to ensure that it has 

4  not had anything pop loose that would cause it to no 

5  longer be water tight. 

6  After that, the unit is placed under the next 

7  test for function test. It is prepared by going under 

8  a six inches of water for a 24-hour soak, at which time 

9  it is removed and then each end is functioned to ensure 

10 that it did do what it's supposed to do with the smoke 

11 side emitting smoke and the flare side emitting flare 

12 for the prescribed times. 

13 Q Okay. Now looking at the five foot drop row 

14 in the table and below there's a reference to sealing 

15 and it mentions paragraph 4. 5. 2. 7. Is the sealing test, 

16 is performed after the five foot drop the same test 

17 procedure that 1 s performed with the initial sealing test 

18 procedure? 

19 

20 

A 

Q 

Yes, it is. 

Okay. And below that appears the word 

21 function and in parentheses it says 4.5.1.1 and would 

22 you please using the Table on the specification walk us 

23 through the function testing that appears in that row? 

24 Just explain it. 

25 A 

(202) 2344433 

4. 5 .1.1 starts at the bottom of page 9 
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1 describing the function test and which case as I said 

2 the units after be put through the conditions of five 

3  foot drop and then the sealing test is then put in the 

4  function cycle in which case it is soaked for 24 hours 

5  under a level of at least six inches of water to 

6  simulate somebody being bobbing around out in the ocean 

7  with it in the vest under the water level for at least 

8  24 hours and then once that has been done the item is 

9  removed from the water bath, taken out to the test range 

10 and then it will have the end caps removed and then 

11 functioned as prescribed to by sliding the trigger lever 

12 out horizontally and then pulling it down against the 

13 side of the unit so that it will in turn start the 

14 ignition process of the flare. Flare on one side, smoke 

15 on the other and both the flare and smoke sides will be 

16 tested to ensure viability. 

17 Q Okay. Now at the end of this paragraph 

18 4.5.1.l there's a reference to paragraph 3.5.1.1. 

19 A Yes. 

20 Q Is that similar to the organization that we 

21 walked through for the sealing function? 

22 

23 

24 

25 

A 

Q 

A 

Q 

(202) 234-4433 

Yes. That will be the case for all tests. 

Okay. Now if you turn to paragraph 3.5.1.1 

Page 4. 

Page 4 and it has various lettered sub-
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1 paragraphs so would you please explain paragraph 

2 3 .5. 1. 1? 

3  A When the item is functioned it shall, in 

4  order to prove viability, all requirements cited in 

s 3.5.1.1 need to be met. That includes, that means when 

6  you function the i tern under sub-paragraph A it displays 

7  the correct color, which on the smoke side is a reddish 

8 orange and for the flare side is a red flare as colors 

9 in the tactical scenario have distinct meanings, red 

10 being universally prescribed as distress. 

11 

12 

Q 

A 

Okay. It 1 s not a white flare? 

It is not a white flare as previously noted 

13 in testimony, no. 

14 Q Okay. Now next to the words display color in 

15 sub-paragraph A, there's a note Cl in parentheses. What 

16 does that indicate, Cl? 

17 A Various levels of requirements are proscribed 

18 to each of the characteristics that is governed by in 

19 technical documentation you will, it also refers to 

20 this. It is defined by DOD Standard 2101, 2-1-0-1 which 

21 is titled Classification of Characteristics and there 

22 are three tiers, three primary tiers of classification 

23  of characteristics I the first being critical which is a 

24 risk of life and/or limb. Second is major which is a 

25 risk of the successful completion of the mission at hand 

(202) 234-4433 
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1 and anything other than those is a third tier, which is 

2  minor. 

3  These items are characteristics are 

4  identified by for critical as C and then the number 1 

s through 99 so that each of the characteristics in that 

6  particular document can be identified explicitly. For 

7  major requirements it 1 s identified with a capital M  and 

8  then the numbers starting from 101 and running through 

9  199. Anything unlabeled is considered a minor and in 

10 reference there too can be considered as a small m 201 

11 but without designation on any of the documents they 

12 would to be explicitly called out in any other 

13 reference. 

14 Q Okay. Now if you look at sub-paragraph B, it 

15 describes function. Can you continue to explain the 

16 performance requirements in the specification starting 

17 with that paragraph? 

18 A Yes. On the function, when you pull the 

19 trigger horizontally and then snap it down to the side 

20 on the smoke and the flare side respectively that the 

21 item shall actually complete its ignition train and 

22 produce a smoke or a flare from the respective ends. 

23 Q 

24 delay. 

25 A 

(202) 234-4433 

Okay. And if you look at sub-paragraph C, 

Yes. From the time the trigger is pulled 
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1 down against the i tern to start the ignition process from 

2 that point to the point where either smoke or flare 

3  indeterminate starts to be displayed from the unit shall 

4  occur within a maximum of three seconds. That way you 

5  don't pull the trigger and have to wait for two minutes 

6  before it actually completes its ignition cycle. 

7 Q Okay. And then the sub-paragraph below that, 

8  display times. Would you please explain this paragraph, 

9  sub-paragraph d? 

10 A Once the display has started, which is 

11 indicated by the completion of the delay portion of the 

12 characteristics, then at that point you start to measure 

13 the display time, in which case there is adequate flame 

14 or smoke being produced to be visible for a 

15 reconnaissance craft and the display times shall be a 

16 minimum and maximum as prescribed in the test reference 

17 of Table 1 contained herein under sub-paragraph d. 

18 Q Okay. Now there has been testimony that the 

19 display time maximums that are listed in the 

20 specification were changed for the performance of the 

21 contract through a request for deviation. 

22 familiar with that? 

Are you 

23 

24 

25 

A 

Q 

A 

(202) 234·4433 

Yes, sir. 

Okay. And is that, in fact the case? 

That is correct. It was done early in the 
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1 contract. 

2  Q And so although the numbers in the 

3 specification here, for example, if I follow the line 

4  across five foot drop all the way to the right in the 

5 smoke max column it says 19. Did the RFD modify that 

6  number? 

7  A Yes. The RFD we are discussing proposed and 

a was accepted to change the maximum smoke display time to 

9  25  seconds irrespective oft excuse me, the 

10 preconditioning environment. 

11 Q Okay. So for each of the types of testing 

12 that are listed there, five foot drop, transportation 

13 vibration, temperature and humidity, high temperature, 

14 low temperature, and sealing function, the maximum smoke 

15 display time was changed to 25 seconds, is that right? 

16 

17 

A 

Q 

That is correct. 

Okay. And that was that request for 

18 deviation applied to the entire performance of the 

19 contract after it was approved, is that right? 

20 A Yes. The particular deviation request was 

21 submitted for the completion of LAT for lot 1-2 and was 

22 pertinent to the balance of the contract starting with 

23 1-3 through the completion of the contract. 

24 

25 e, 

Q Okay. Now if you would turn to sub-paragraph 

safety function, CB and please explain that 

(202} 234-4433 
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1 characteristic. 

2 A During functioning igniters shall not 

3 separate from the outer container. The spirit of the 

4  intent of this requirement and the specification is that 

s  separation of the igniter assembly from the flare, from 

6  the signal is indicator of an improper crimp and creates 

7  a safety risk for the user. The letter of the 

8  specification is that during function which came to pass 

9  in this particular contract to be applied to the 

10 function being the function test portion of the 

11 specification as being called out. 

12 Q Okay. Okay, so if you go back to the Table 

13 on page 8  and we look back at the five foot drop row we 

14 were looking at, look down at the function heading in 

15 that row, are the acceptance criteria for the function 

16 testing described in the table? 

17 A Yes. In column three under acceptance 

18 criteria the acceptance criteria for sub-paragraphs a 

19 and e of the function requirements, i.e. 3.5.1.1, which 

20 would be display color, also designated back if you go 

21 to page 4 where it is listed as a Cl and one safety 

22 function CB, both critical requirements, the acceptance 

23  criteria is accept on O  reject on 1. For the other 

24 characteristics listed under sub paragraphs b, c and d, 

25 the ability to function, the delay and the display 
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1 times, the accept and reject criteria are to accept on 

2 1 and reject on 2 failures out of that particular 

3  subgroup of five samples or five signals. 

4  Q Okay. And those criteria are, would you 

5  agree that those criteria are similarly described below 

6  for the other conditioning tests that are described in 

7  the Table? 

8 

9 

10 

11 

A 

Q 

A 

Q 

Yes, they are. 

Okay. 

With the exception of the last block. 

Okay, and would you please, the last block, 

12 if you turn to page 9, the last row reads group data 

13 acceptance and could you please explain that? 

14 A Yes. If a contractor were to somehow skate 

15 along with the absolute maximum number of failures in 

16 each and every group of conditioning, transportation 

17 vibration, temperature humidity, high temperature, low 

18 temperature, five foot drop and ambient functioning, 

19 there would be a very large number of failures that 

20 would be considered acceptable. As a moderator of that 

21 there is group acceptance data which places a cap on the 

22 sum total of failures of those particular 

23  characteristics for, and for first article for b, which 

24 is the function requirement that it actually lights off, 

25 they accept on 5, reject on 6 and for the delay and 
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1 display times as noted in sub c and sub d on page 4  that 

2  it would be accept on 10 reject on 11. And this would 

3 be out of the entire 180 units that are functioned in 

4  the First Article Testing sequence. 

5  Q Okay. And, you know, looking at the I guess 

6 it' s the third column in the table on page 8, the 

7  heading at the top reads inspection lot sampling plans 

8  and then within that column there's a sub-column that is 

9  captioned plan and below that is an a and b. Can you 

10 please explain the plan a and b, well first of all, do 

11 the acceptance criteria listed in this inspection lot 

12 sampling plans column, are those the acceptance criteria 

13 for the lot acceptance testing for the contract? 

14 A I'm not positive what the question was. The 

15 acceptance criteria for the LAT is slightly different 

16 from the lot acceptance criteria for the FAT simply 

17 because the sample size is different. Instead of having 

18 30 units in each of the environmental condition groups, 

19 there would only be 20 units in a plan lot acceptance 

20 test. 

21 

22 

Q 

A 

Okay. 

And then to your part, first part of the 

23  question, the differentiation between an a plan and a b 

24  plan is an effort that was established to try to 

25 mitigate some of the test costs and test time such that 
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1 it had at a very extensive testing parameters on an a 

2 plan LAT test, lot acceptance test, that would include 

3  all of the conditioning parameters prior to function 

4  testing as a First Article Test would have but with 

5  smaller samples whereas a b plan test would be comprised 

6 solely of the 50 ambient units that are tested in the 

7  open air. and also having 20 of those samples being 

8 tested for color, the flare side of those signals being 

9  tested for color purity and intensity. 

10 Q Okay, if you turn to page 7  of the 

11 specification. 

12 A Yes. 

13 Q  Does this describe the, when the sampling 

14 plan A is used and sampling plan B is used in lot 

15 acceptance testing? 

16 A Yes. Upon start of production two a plan 

17 tests need to be passed before the next sequence would 

18 kick in and try to mitigate costs. Once two consecutive 

19 a plans have been passed then in the sequence of the 

20 subsequent five LATs presuming nothing fails, there 

21 would be at least one a plan test, randomly selected, 

22 and then four, up to four b plan tests. If, however, 

23 any time during that cycle, if there is a failure, then 

24 we have to start back with a plan lot acceptance testing 

25 until, again, two subsequent a plan lot acceptance tests 
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1 have been passed. 

2  Q Okay. And you witnessed lot acceptance 

3 testing during PSI's performance of this contract, did 

4  you not? 

5  A I witnessed out of all of the qualification 

6 tests, First Article Tests, re-inspection tests and lot 

7  acceptance tests which enumerated approximately 30, I 

8 witnessed all except the FAT LAT of Interfix 4 and the 

9  subsequent lot 2 under Interfix four in the summer of 

10 2011. 

11 Q Okay. Now was the lot, was lot acceptance 

12 testing performed at PSI's plant or was it performed 

13 elsewhere? 

14 A Initially the contract called for all testing 

15 to be done at a government facility, in this instance at 

16 the facility where I worked, Crane Naval Service Warfare 

17 Center and subsequent, so during First Article Testing 

18 all three efforts before first article is passed were 

19 done at Crane. The lot 1-1 LAT was also performed at 

20 Crane. When it failed as part of the negotiation of how 

21 to dispose of the units from lot 1 PSI offered its 

22 consideration for being able to dispose of lot 1 in a 

23 manner that was not financially destructive to them, 

24 they offered as consideration to perform all subsequent 

25 b plan tests. Lots 2 and 3, I know lot 1-2 was done at 
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1 Crane. 

2  I don't recall about 1-3 but somewhere early 

3 on PSI also offered to conduct all a plan testing other 

4  than T&H that would have normally been in the Government 

s  purview to do those in order to expedite the processing 

6 of the testing, so after, let me see I believe lots 1-2 

7  and 1-3 were both a plans tested at Crane and I believe 

8 there was a subsequent a plan lot 9 that was tested at 

9 Crane. After that I believe every single subsequent LAT 

10 was performed at PSI with the exception of the T&H 

11 tests. 

12 

13 

14 

Q 

A 

Q 

Okay. And T&H stands for? 

Temperature and humidity conditioning. 

Okay. And is that described in the Table at 

15 page 8  of this specification? 

16 A It is the next to the bottom row referencing 

17 paragraph 4.5.2.4. 

18 Q Okay. Now in your experience in working on 

19 the contract with PSI was it your observation that PSI 

20 understood the acceptance criteria in the contract? 

21 A 

22 Q 

2 3 4 , Tab 210 . 

24 

25 

A 

Q 

.  (202) 234-4433 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

JUDGE PAGE: Page 210, is that correct? 

MR. NEILL: 210. 

JUDGE PAGE: Thank you, sir. 

BY MR. NEILL: 

Q  If you'd take a look at this, do 

recognize this? 

A Yes, sir. 

Q  And, what is it? 

A This is the deviation submitted by 

subsequent to qualification testing that was 

3-85 

you 

PSI 

done 

11 between Interf ix 1 production and Interf ix 2 production 

12 in order to allow use of a potential different foil 

13 material in the sealing disc. 

14 Q Okay. Now, all right, if you look in block 

15 10 of the form it mentions a drawing number and are you 

16 familiar with the drawing that's at issue in this 

17 deviation? 

18 A I don I t recall off the top of my head exactly 

19 which drawing this is but I'm pretty sure by in context 

20 that this would be the foil disk used for seal which 

21 shows an actual size punched piece of foil that would be 

22 circular in nature and the prescribed diameter in order 

23 to fit in the assembly of the item. 

24 Q Okay, and do you have any recollection of the 

25 circumstances leading to the submission of this form? 
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A 

Q 

A 
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Yes, I do. 

And what's your recollection of that? 

During production of Interf ix 1 after an 

4  initial couple problems getting first article passed and 

5  then one other separate issue in the production of lot 

6 1-1, PSI went into production and for the most part 

7  produced quite capably and quite regularly with only one 

8 minor hiccup I believe in lot 7 through the production 

9  of lot 9. In lot 10, there was a problem that occurred 

10 that illustrated numerous leakers and the subsequent 

11  result of those leakers being some long ignitions and I 

12 don't recall exactly but if there were some duds in that 

13 lot or if there had been duds in lot 11 but in lot 10 

14 there were numerous problems with leakers and then at 

15 that point they stopped production of lot 11 and 

16 subsequently down, about a month or so after that 

17 submitted a lot 11 to the Government for testing and 

18 failed that as well, again with numerous leakers. 

19 Because of the problems they were 

20 experiencing with the leakers and scrap rates that they 

21 had found in the production of nine which had been 

22 notably different than all prior production, PSI from my 

23 understanding believed there was a problem with the foil 

24 production, rumors confirming what Mr. Hirst stated in 

25  previous testimony, rumors abounded that the production 
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1 facility had been shipped to Mexico and PSI was 

2 concerned that the source that they had been using for 

3 all prior production was no longer going to be viable. 

4  As such, since the requirement for the foil 

5  is a specification controlled document, not the 2113661 

6  shown in block 10 but the drawing cited in block 16, 

7  2114083, which would be the drawing depicting the 

8 characteristics for the foil used in the foil disk shown 

9  by 2113661. The characteristics in 2114083 is a list of 

10 salient characteristics for the foil that are required 

11 and then at the bottom of that drawing there is a 

12 suggested sour of supply illustrating the 3M433L 

13 material has been used successfully in the past, not as 

14 a guarantee of future or permanent availability and 

15 compliance, but it has been used previously to start the 

16 contractor on the way of finding a good material, or a 

17 previously proven good material. 

18 Since they were concerned with that no longer 

19 being a viable source, they then discussed the issue. 

20 Mike Trotter was the head of engineering at that time. 

21 He and I had some discussions about what the options 

22 available were and I suggested to Mr. Trotter that they 

23 may wish to try to qualify an alternate source. If they 

24 changed the material as significant as the foil disk in 

25 this configuration it would require a First Article Test 
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1 in order to restart or least a qualification test that 

2 would do the same, meet the same parameters as a First 

3  Article Test. 

4  As a result of those discussions Mr. Trotter 

5  and his staff did some research and came up with three 

6  options of what could be used as an alternate foil and 

7  of those three, they did a small sample of each of 

8  three. One was found to be unacceptable and I believe 

9  this is the case that Terry referred to in his previous 

10 testimony where he had a catastrophic failure and that 

11 one sample was eliminated leaving two other samples, the 

12 363L material and the 427 material. The 363L was a 

13 thicker material but had the same adhesive as was used 

14 in the 433L that was used during the entirety of lot 

15 Interfix 1 production. 427 had a different adhesive. 

16 I don't recall exactly but I believe it was 

17 an acrylate based adhesive and since there, adhesives 

18 tend to react with energetic material, the use of 427 

19 would have required compatibility testing with the 

20  energetic components of the flare and smoke candles. At 

21 the completion of the qualification tests for these, oh, 

22 I 1 m sorry. I'm getting ahead of myself. That was the 

23 short-term test. 

24 The long-term test was taking the two, the 

25 427 and the 363L and producing a substantive sample of 
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1 100 signals each using each of the two foils, so there 

2  were 200 samples that were prepared. These samples were 

3  then tested in a qualification test at PSI with me 

4  witnessing, going through the same parameters of 

s conditioning as would have been done in a First Article 

6 Test with the exception of T&H because PSI did not have 

7  a T&H chamber. Upon completion of the tests with both 

8  units passing PSI chose to pursue the 363 because they 

9  did not want to, at that point, pursue the additional 

10 cost, effort and time of doing compatibility testing of 

11 the 427 material because of the different adhesive. 

12 Q Okay. Now if you turn to page 3 of Tab 210, 

13 pages 3 and 4, are you familiar with that? 

14 A It is a product, it appears to be a product 

15 specification sheet for the 363L material from 3M, so 

16 yes, I am familiar with that. 

17 Q Okay and what is this document? 

18 A In the commercial world companies typically 

19 will provide a product data sheet that provides the 

20 necessary or the pertinent salient characteristics for 

21 9 9 percent of the users of that product with the general 

22  properties of that material, in this case being an 

23  adhesive backed foil. It provides such things as a 

24 tinsel strength, adhesion strength, the temperature at 

25 which it will operate, the pull test requirements of how 
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1 much it would stretch when pulled, the weight, various 

2  other such mechanical properties. 

3  Q All right and if you'd take a look also at 

4  Exhibit Glas the piece of paper. 

5 

6 

7 

A Yes, sir. 

Q And what is this? 

A This is the similar product data sheet for 

8  the 433 series of foil tape which includes the 433 and 

9  the 433L, difference between them being the backing 

10 material used on the foil tape. The 433L is what was 

11 used by PSI during production of the entirety of 

12 Interfix 1 production whereas 433, same item with a 

13 different backing material, was utilized in the 

14 production of Interfix 4. 

15 Q Okay. And I believe you said that the 

16 adhesive material was the same for the 363L foil and the 

17 433L? 

18 

19 

A 

Q 

20 sheets? 

21 A 

Yes. Both were a silicone based adhesive. 

Okay, and is that described on these data 

Yes. In the product construction the second 

22 block of the Gl exhibit, shows the adhesive to be a 

23 clear silicone adhesive whereas in the document in 210 

24 page 3 in the same area shows the adhesive to be a 

25 silicone transparent. 
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Okay. And is the adhesion strength listed in 

2 the product data sheet for the 363L foil? 

3  A Yes. In the third block typical physical 

4 properties it shows an adhesion strength of 67 ounces 

5  per inch. 

6  Q And can you explain, what's your 

7  understanding of what that means, 67 ounces per inch? 

8  A If you take a one inch wide piece of tape, 

9  adhere it to a piece of steel and then try to pull it 

10 off it will withstand a strength of, or the force 

11 necessary to start to peel the tape of steel would be 67 

12 ounces for a one inch wide piece of tape. For a two 

13 inch wide piece of tape, it would be twice that or 134 

14 ounces. 

15 Q Okay. And if you look at Exhibit Gl is the 

16 adhesion strength for the 433L tape described in the 

17 product data sheet? 

18 

19 

20 

21 

A 

Q 

A 

Q 

Yes, it is. 

And what is it? 

It is identified as 38 ounces per inch. 

Okay. And is the adhesion strength for the 

22 433 aluminum foil tape also described in Exhibit Gl? 

23 

24 

A 

Q 

Yes, it is. 

And what's the strength that's listed in the 

25 product data sheet? 
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It is very slightly higher. It is forty 

2 ounces per inch. 

3  Q Okay. If you look at the Appellant's Exhibit 

4  AS, which is the large chart. 

5 

6 

A 

Q 

Yes. 

I believe that's AS. There's a note over on 

7  the left hand side, upper left hand corner. 

8  A I can barely see it and I'm a lot closer than 

9 you are. 

10 JUDGE PAGE: Do you have an extra copy, Mr. 

11 Neill, of your reduced version? 

12 

13 

14 

15 Honor. 

16 

MR. NEILL: I have it, but. 

JUDGE PAGE: Mr. Karlson? 

MR. KARLSON: I have an extra one, Your 

JUDGE PAGE: Mr. Neill, would it be useful to 

17 provide that to the witness? 

18 

19 

20 

MR. NEILL: Yes, it would be. 

JUDGE PAGE: Thank you, gentlemen. 

THE WITNESS: Thanks Rob. 

21 BY MR. NEILL: 

22 Q So if you look at the note in the upper left 

23 hand corner of AS which reads Interfix number 1 equals 

24 3M433L sealing disk min adhesion 20  ounce per inch 

25 width, does that accurately describe the adhesion 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www .nealrgross.com 



APPX589

1 strength of the 433L foil? 

2 

3 

A 

Q 

4  the 433L? 

5  A 

No, it does not. 

Okay, and what is the adhesion strength of 

The 4 3 3 L has an adhesion strength of 3 8 

6  ounces per inch width. 

7 

8 

Q 

A 

Okay. 

And there has not been a change to the 

9  product specification sheet during the tenure of 

10 production by PSI because Exhibit G-1 has the date 

11 printed in the bottom right portion of page 2 showing 

12 that this particular iteration of the product data sheet 

13 was printed on, as of July 5, 2001, more than three 

14 years prior to the contract award to PSI and this is 

15 also Exhibit Gl is also the same part of the data sheet 

16 as is currently exhibited on the 3M website. 

17 Q Okay. And would you please explain the 

18 difference between the 433 tape that was used on lot 

19 Interf ix 4 and the 433L tape that was used in lot 

20 Interf ix 1? 

21 A The difference in functionalfy is the two 

22 ounces per inch in adhesion strength. The mechanical 

23 difference is the difference of the backing material, 

24 which is different, and it was my understanding during 

25 the use, or the decision to use the 433 versus the 433L 
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1 going into production of lot Interfix 4 is that 

2 different backing material allowed PSI to mechanically 

3 test that material whereas with the 433L, the backing 

4  material did not allow them to validate the adhesion 

s strength test. 

6  Q Okay. And otherwise the two types of tape are 

7  very similar, would you agree with that? 

8  A Yes. They're both in the same family and 

9  have virtually identical characteristics. 

10 Q Now looking at Tab 210, the first page, the 

11 document in the record does not indicate whether it was 

12 approved or disapproved. Do you have any recollection 

13 of whether this request for deviation regarding the 363L 

14 tape was approved or disapproved? 

15 A Either this or a version very similar to it 

16 with only some minor clerical issues addressed would 

17 have been approved, it was approved subsequent to lot 

18 Interfix 1-2. 

19 

20 

Q 

A 

Okay. 

So I do recall the technical nature of the 

21 RFD was approved. I'm not sure if it was this particular 

22 version or not. 

23 Q 

24 A 

25 Q 

(202) 234-4433 
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1 in that tab. In my book it's page 2. In the witness 

2  copy, I believe it's page 3. 

3  A  Yes, the legible one. 

4  Q  Yes. I wanted to ask you about, first of all 

s  are you familiar with this? 

6  A  Yes. 

7  Q  And what is it? 

8  A This is the drawing for the loaded assembly 

9 of the Mark 124 mod zero smoke signal illumination 

10 Marine, mod zero. 

11 Q Okay. And I'd like to draw your attention to 

12 a note ten in the upper left quadrant of the drawing. 

13 A Okay. 

14 Q  Okay, are you familiar with that note? 

15 A Yes, sir. 

16 Q  And what' s your interpretation of that note? 

17 A Note ten is a requirement that after crimping 

18 the unit together that it shall be able to withstand a 

19 torque test with a minimum of twenty inch pounds without 

20 having any relative movement. This is to ensure that the 

21 crimp on the device is sufficient to hold it together 

22  during function since the alternatives would have 

23  involved destructive testing, this was a method that was 

24 determined during R&D to validate the crimping operation 

25  without damaging any units and costing any units to the 
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1 contractor in performing the test during in process 

2  checks. 

3  Q Okay. And looking at that note, what's your 

4  interpretation of the phrase without relative movement? 

5  A When you torque the ignition assembly with 

6  twenty inch pounds it shall not and the importance here 

7  is the use of the word shall which is an absolute 

8  directly, shall not have relative movement. Movement 

9  here being relative of the trigger assembly relative to 

10 the outer container. 

11 Q And ahead of, or to the left side of mode ten 

12 there's an M103 in parentheses and what does that 

13 define? 

14 A This refers to this being a major classified 

15 characteristic which will in turn result in a different 

16 level of an inspection and process in accordance with 

17 quality plans of whatever contractor is dealing with the 

18 item. 

19 

20 

Q 

A 

Okay. 

And it indicates that failure to meet that 

21 would result in a risk to successful completion of the 

22 mission at task for the item. 

23 Q Okay. Now was this note in the drawing from 

24 the outset of the contract? 

25 A Yes. 
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.:, - ';:) I 

1 corner of this drawing, the most recent revision of the 

2  drawing, the one that is being utilized here, was last 

3  updated in 1995, so that was the last time this drawing 

4  would have_ been modified and so has been in use since 

s 1995, so would have been used in the 2004 contract. 

6  Q All right. I'd like to draw your attention 

7  to note 13 on the same drawing. 

8 

9 

A 

Q 

Yes. 

And next to note 13 is a notation Cl and what 

10 does that stand for? 

11 A Critical requirements as I previously 

12 mentioned are classified by DOD Standard 2101 as being 

13 a failure of that characteristic would result in threat 

14 of life and limb. 

15 Q Okay. And are you familiar with the 

16 requirement in note 10, no 13? 

17 

18 

19 

20 

A 

Q 

A 

Q 

Yes. 

And I meant note 13. 

I am familiar with both. 

Okay. And what's your interpretation of the 

21 requirement in note 13? 

22 A In note 13, it, this is talking about the 

23 alignment of the pin hole, when you assemble the item on 

24 the smoke side there are three holes that allow the 

25 smoke to escape. In order to prevent an orientation of 
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1 the trigger assembly being aligned so as the crossbar 

2  covers the majority of those three holes which would 

3  result in an unsafe condition unit, building pressure 

4  internally without adequate venting space, thus creating 

s propensity for an explosion. 

6  In order to prevent that from happening there 

7  is a defined orientation so that the three holes would 

8  align diagonally within a crosshair grid of the mating 

9  part. In order to ensure that, the mating part has a 

10 male member tab on the bottom which will then fit with 

11 the female identified slot or hole that is in the 

12 appropriate position of the mating part so that the 

13 alignment of the two parts results in a 45  degree out of 

14 orientation alignment with the holes with respect to the 

15 crossbars of the mating piece. That way it ensures 

16 there is no overlap or coverage of the three hole 

17 orientation cover. 

18 

19 

20  that. 

21 

Q 

A 

Q 

Okay. 

And if there is, that, that 1 s the purpose of 

All right and that was, it's identified in 

22 the drawing as a critical characteristic? 

23 

24 

A 

Q 

Yes. 

Okay. And what's the significance of a 

25 characteristic being identified as critical? 
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1 A Again, according to DOD Standard 2101 the use 

2  of a critical classification of a characteristic is 

3  relating to a characteristics which if not conformed 

4  with would result in a situation that would result in 

s risk to life and/or limb. 

6  Q Okay. Now let me ask you, if you could refer 

7  to the inert model that I believe is identified as Al. 

8 

9 

A 

Q 

Al? 

Okay, and if you could please point to and 

10 describe what you're doing with your hands and fingers 

11 for the record the holes that you were just discussing? 

12 A It 1 s a little hard to because in this inert 

13 model it doesn 1 t look like it was assembled in the 

14 proper orientation. 

15 JUDGE PAGE: Now, let the record reflect, sir, 

16 it appears that you have removed the red end cap, is 

17 that correct? 

18 THE WITNESS: That is correct. The red end 

19 cap - -

20 JUDGE PAGE: And now you're looking inside 

21 from where the red end cap was a covering, is that 

22 right? 

23 

24 

THE WITNESS: That is correct. 

JUDGE PAGE: Thank you. 

25 BY MR. NEILL: 
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3J,VU 

1 A Looking into the trigger assembly housing and 

2  the three holes that are covered by the foil are usually 

3  discernible because of any temperature changes after the 

4  unit is assembled wi 11 result in either a bubbling in or 

s  a bubbling out of that foil as the pressure inside 

6  relative to the ambient pressure wherever it might be 

7  are typically different. 

8 

9 

10 

11 

Q 

A 

Q 

A 

Okay. So you can see where the holes are -

Yes. 

-- from looking at the foil? 

And in this case they should be, and it's 

12 hard to see --

13 

14 

Q 

A 

Where should they be? 

if one looks at the trigger assembly head on 

15 you can see what I was ref erring to as a crosshair where 

16 there are a vertical and a horizontal intersecting bars 

17 with the ignition located in the center of that 

18 crosshair. The three hole configuration, the middle of 

19 which holds the first part of the ignition train, the 

20  other two holes allow the venting, should be at a 45 

21 degree angle to that crosshair part, but in this 

22 particular instance they are not. 

23 MR. HIRST: Objection. What is the --

24 JUDGE  PAGE:  No,  no, no. You make the 

25 objection to me, sir. What is your objection? 
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1 MR. HIRST: 

3-101 

The objection is that we are 

2 talking about the assembly of an inert unit that is here 

3 for display only to help facilitate the conversation. 

4  It's not representative of how the units are made in 

s  production. 

6  JUDGE PAGE: All right. Mr. Hirst, I will 

7  overrule your objection. You will have the opportunity 

8  to cross-examine the witness on that very issue. Mr. 

9  Neill. 

10 BY MR. NEILL: 

11 Q Right. If you could please take a look at 

12 Rule 4 Tab 184. Rule 4 Tab 184. 

13 

14 

A 

Q 

Yes. 

And before I  ask you any questions I  want to 

15 make sure that all of us have the same page number. 

16 Okay. In the copy that I have there is, if you turn to 

17 the first photograph in Tab 184, I have a Bates number 

18 3  on that page. Is that, Mr. Bowen, is that what you 

19 have? 

20 

21 

A 

Q 

Yes. 

Okay. And you were describing the holes that 

22 would be visible in the foil if you looked at the end of 

23 the Mark 124. This is the smoke end, is that right? 

24 

25 

A 

Q 

(202) 234·4433 
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3-102 

1 the two holes that you were describing? 

2  A Yes. In the orientation of where they are at 

3 a 45 degree variance, basically centered in the open 

4  areas of the crosshair provided by the trigger assembly. 

5  Q Okay. And when the flair is ignited does the 

6  smoke then escape from through those two holes? 

7 

8 

9 

10 

A 

Q 

A 

Q 

It typically one of them, sometimes both. 

One or both? 

Yes. 

Okay. Now the alignment . pin that was 

11 referred to in note 13 of the drawing that we were just 

12 discussing, can you describe with your words where in 

13 this picture that pin would be? 

14 A In this particular orientation I believe it 

15 would be in the 4:00 position. 

16 Q Okay. 4:00, would it be located on the dark 

17 bar that extends from the center down toward the 4:00? 

18 A Yes, on the side facing down into the signal 

19 would be where the detent would be, the little button. 

20 

21 

22 

Q 

A 

Q 

Okay, so underneath that part of the igniter? 

Yes. 

All right. Okay. All right, and if you turn 

23 to the next page, this would be page 4. 

24 

25 

A 

Q 
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3-103 

1 what does this a photograph of? 

2  A This is a depiction of the end view of the 

3 smoke end igniter assembly. 

4  Q Okay. And looking at the foil portion in the 

5  lower left quadrant of this photograph, there appears to 

6  be a dimple. Is that have any, do you know what that 

7  is? Can you tell from the drawing, or the photograph? 

8  A It appears to be where there had been a 

9 misalignment of the trigger assembly when attempted to 

10 be assembled resulting in a blemish being placed on the 

11 foil seal. 

12 JUDGE  PAGE:  And just for the point of 

13 clarity, is this in the light portion of that lower left 

14 hand quadrant? That portion of the item? 

15 MR. NEILL: Yes, ma'am. That's the portion 

16 that I was referring to, the light portion. 

17 JUDGE PAGE: The white. Thank you. 

18 BY MR. NEILL: 

19 Q All right. Now if you turn to Tab, I mean 

20 page 6 of that same Tab. Take a look at that and what 

21 does this, do you recognize this, the object in the 

22 photograph? 

23 A 

24 assembly. 

25 Q 

(202) 2344433 
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1 A 

3-104 

Only this appears to be a situation where the 

2  foil was actually perforated. 

3 

4 

Q 

A 

Perforated by the alignment pin? 

It appears that it could very well have been 

s done by the alignment pin. 

6 

7 

Q 

A 

Okay. 

It's the same orientation, distance from the 

8  center, same size, same diameter as what could have been 

9 done by a misaligned orientation during assembly. 

10 

11 

12 

13 

Q 

A 

Q 

All right. 

With it then being adjusted afterwards. 

You mentioned --

JUDGE PAGE: Excuse me. Please forgive me 

14 but again I'm trying to make sure we get this on the 

15 record. If I could ask the witness to identify which 

16 quadrant. 

17 THE WITNESS: In the lower right quadrant. 

18 JUDGE PAGE: Lower right quadrant. 

19 THE WITNESS: Yes. 

20 JUDGE PAGE: Thank you, sir. 

21 MR. NEILL: Okay. 

22 JUDGE PAGE: And this is in the white 

23 portion, is that correct? 

24 

25  copy. 
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MR. NEILL: It's in the silver portion on my 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.,  N.W. 
WASHINGTON, D.C.  200053701  www.nea!rgross.com 



APPX601

1 

2  Thank you. 

JUDGE PAGE: 

3-105 

The silver portion on yours? 

3 BY MR. NEILL: 

4  Q Now looking at the 9: 00 position, or between 

s 8:00 and 9:00, on the left hand side of the photograph 

6 there appears to be an indentation where there may be a 

7  hole beneath the foil covering, but it's obscured by a 

8  dark crossbar that extends from the 9: 00 position across 

9 to the 3:00 position. Does this photograph illustrate 

10 what you were describing earlier when you said if 

11 there's a misalignment the crossbar can cover up the 

12 holes where the smoke was supposed to escape? 

13 A Yes. Covering part of a majority of the vent 

14 holes. 

15 Q Okay. So does this illustrate a misalignment 

16 of the alignment pin that was described in the drawing 

17 at Tab 

18 A 

19 Q 

20 right? 

21 

22 

23 

A 

Q 

A 

97? 

Yes. 

All right. And that 1 s a critical defect, 

Yes. 

Okay. All right. 

The orientation shown on page 3 despite a 

24 blemish in the right side quadrant, what appears to be 

25 a blemish, this appears to be the proper alignment 
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3-106 

1 despite what appears to be a blemish on the foil. 

2  Q Okay. Now if you, all right. Now I do want 

3  to ask you regarding the note 10 on the drawing at Tab 

4 97. 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

without 

A 

Q 

Note 10? 

Note 10. 

Torque test? 

The, yes, the torque requirements, the 

relative movement requirement. 

Yes. 

In note 10. Are you familiar with torque 

12 test procedures that PSI was employing to check for this 

13 no relative movement characteristic in production of the 

14 Mark 124? 

15 A I became aware of them late in production. 

16 This is an in process check that I would not normally 

17 witness during my performance of my duties. 

18 Q  Okay. Did you have an opportunity to observe 

19 PSI performing this torque test? 

20 A Yes, starting with a torque test that was 

21 performed as an informational test during the lot 

22  acceptance test of reworked lot 33 Alpha. PSI chose to 

23  perform as at their own risk a torque test on all LAT 

24 uni ts prior to function. And I got to witness the 

25 process by which they used, they performed the torque 
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3-107 

1 test at that time. 

2 

3 

Q 

A 

Okay. And can you describe it? 

The torque wrench which is calibrated to 

4  start slipping at a prescribed level was set to 20 

5  pounds, 2 O  inch pounds and the torque wrench then had a 

6  fixture attached to the end of it so it would mate with 

7  the trigger assembly at one end of the signal. The 

8  operator who performed the test, I don't remember if it 

9  was Darrell or one of the other test technicians, would 

10 hold the signal by the middle, the silver shiny outer 

11 container, place the torque wrench with the adapter onto 

12 the trigger assembly and rotate until the prescribed 2 0 

13 inch pounds was achieved at which point the torque 

14 wrench would then click free. 

15 Q Okay. And was that test effective for 

16 determining whether or not there was relative movement 

17 between the igniter assembly and the outer container? 

18 A It would show a gross failure of that 

19 requirement but it would not guarantee failure to show 

20 no relative movement. There could still be movement 

21 cause as you 1 re doing this twisting operation holding 

22 the unit with one hand and twisting the torque wrench 

23 with the other there is no datum upon which to verify 

24 any movement that it may or may not be made in that 

25  process. 

(202) 234.4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRlBERS 

1323 RHODE ISLAND AVE.,  N.W. 
WASHINGTON, D.C.  200053701  www. nea!rg ross.com 



APPX604

1 

2 

Q 

A 

3-1os I 

Okay. 

If it slips free and rotates around all the 

3 way, that's a gross failure, that will be discerned. 

4  Q And now, there's been testimony about drawing 

5  a reference line. What, if any, advantage or 

6  disadvantage would come from drawing a reference line in 

7  conjunction with the torque test that PSI was 

s perf arming? 

9  A It would actually show compliance with the 

10 requirement for something other than a gross failure. 

11 Q Compliance with the requirement in note 1 O of 

12 the drawing 3139733? 

13 A Yes, compliance with the requirements of note 

14 10. 

15 Q Okay. All right. 

16 MR. NEILL: Your Honor, it 1 s now 12:00. I 

17 don 1 t know if this might be an appropriate time for a 

18 break but I still have some more questions for Mr. 

19 Bowen. 

20 JUDGE PAGE: I think it would be a very 

21 appropriate time to take a break. How long would you 

22 like for lunch? What time would you like to resume? 

23 MR. NEILL: No more than an hour, Your Honor. 

24 I, m concerned that the hearing may go fairly late until 

25  tomorrow and I'd like to ensure that we get all the 
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3-109 

1 testimony in. 

2  JUDGE PAGE: All right. Using the clock 

3 that's in this room, and again no two clocks here have 

4  been consistent, it appears to be 12:05. Let's resume 

5  at 1:05. Off the record. 

6  (Whereupon, the above-entitled matter went 

7  off the record at 12:03 p.m. and resumed at 1:03 p.m.) 

8  JUDGE PAGE: Thank you. Mr. Neill, you may 

9 resume questioning your witness, and sir, I remind you, 

10 you remain under oath. Thank you. 

11 BY MR. NEILL: 

12 Q Mr. Bowen, would you please turn to Rule 4 

13 Tab 282 page 44. 

A 

Q 

A 

282 page? 

44. 

Page 44. 

14 

15 

16 

17 Q And I'd like you to take a look at page 44 

18 through the last page in Tab 282, which is page 53. Are 

19 you familiar with this document? 

20 A Yes, I am. 

21 Q Okay, and what is this? 

22 A This is the PSI report for lot acceptance 

23 test for lot PSI 07G002T001. 

24 Q Okay, and is this one of the lot acceptance 

25 tests that you witnessed? 
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1 

2 

A 

Q 

3-110 

Yes, it is. 

And if you turn to page 46, a set of 

3  handwritten initials and a date in the lower right hand 

4  corner of that page, are those your initials? 

5 

6 

7 

A 

Q 

A 

Yes, they are. 

Did you write those on the original sheet? 

The original data sheet was transcribed by 

8  Darrell during the testing. After the testing was 

9  completed he transcribed that information into an Excel 

10 spreadsheet on site at the test area of the facility and 

11 he printed this out and then I indicated that I 

12 witnessed the testing as indicated by my initials. 

13 Typically DCMA will utilize their stamp in recognition 

14 of having a government witness for the testing. 

15 JUDGE PAGE: All right, Mr. Bowen, if you 

16 would please, please remember to speak slowly. 

17 THE WITNESS: Sorry. 

18 JUDGE PAGE: Thank you. 

19 THE WITNESS: Had a Mountain Dew for lunch so 

20 that might be counterproductive. 

21 BY MR. NEILL: 

22 

23 

24 

25 

Q 

A 

Q 

A 

(202} 2344433 
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1 Q 

3-111 

In the same test report, first line at the 

2  top of the page indicates two minors were noted, igniter 

3 assembly separated from the can post function. Do you 

4  have any recollection of trigger assembly separations 

5  occurring during lot acceptance testing for log 21? 

6  A Yes. Lots 21 and 22 were tested in 

7  conjunction the same week. On lot 21 there were two or 

8  three assemblies that fell off. There was also issues 

9 with 22 of similar nature. During the testing I had 

10 discussions with the head of engineering for PSI, Mike 

11 Trotter, regarding that issue and at that time we 

12 discussed the application of the weapon specification, 

13 which was identified under the Tab 22 document. 

14 Q Okay, and what did you communicate to Mr. 

15 Trotter at that time? 

16 A That a separation did constitute a failure 

17 but in looking at the wording of the specification since 

1s the specification does say shall be no separation during 

19 function and that became a key phrase because that did 

20 somewhat limit by their interpretation of the 

21 specification was which was a reasonable interpretation 

22 of the specification as to what could be enforced within 

23 the scope of the contract. 

24 Q So did you discuss whether or not the igniter 

25 separations that were observed in testing for lot 21 
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3-112 

1 should be recorded as critical defects? 

2  A Since the separated after the completion of 

3  the function testing it was determined that they could 

4  make a notation of that in the test record and identify 

5  it as a minor since it occurred after function testing 

6  had been completed, while not necessarily in compliance 

7 

8 

9 

10 

11 

12 

13 

14 

with the spirit of the specification it was in 

compliance with the letter of the specification. 

Q All right. If you turn to page 32 of the 

same Tab, and I believe the page, the page range I'd 

like you to look at is R4  Tab 282 pages 32 through 43. 

A 

Q 

A 

Okay. 

And are you familiar with this document? 

Yes. It was submitted concurrently with the 

15 this is the lot acceptance test report from PSI for 

16 lot PSI 07J002T002. 

17 Q Okay and its dated April 17, 2008, the same 

18 date as the document we just finished discussing, is 

19 that right? 

20 A I believe so. I didn't look at the 

21 submission date of the prior one. 

22 

23 

24 

Q 

A 

Q 

Okay, I'll draw your attention to page 44. 

Yes, both were dated April 17. 

Now looking back to page 32, at the very 

25 bottom of the page there's a note that reads one minor 
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3-113 

1 was noted, igniter assemblies separated from the can 

2  post function when the expended unit was tossed and hit 

3 the ground. Did you witness the lot acceptance testing 

4  for lot 22? 

5 

6 

A 

Q 

Yes, I did. 

Okay. And do you have any recollection of 

7  that igniter, that particular igniter separation? 

8  A I recall incidents of this type of 

9  occurrence. During the testing a unit will be, one end 

10 of the unit will be fired, particularly in the instances 

11 where they are cold conditioned or hot conditioned. One 

12 end of the signal will be fired. Then the unit will 

13 then be returned to the conditioning chamber to be 

14 reconditioned overnight for a 16 hour minimum time so 

15 that when the other end is functioned it will be at the 

16 required temperature. This is more essential for cold 

17 conditioned units than for hot cause you take a cold 

18 unit and to ensure that it will operate even in a cold 

19 environment, you want to ensure that either end will 

20 function at a cold environment so you function one side. 

21 The heat from the burning of the candle 

22 brings the overall temperature of the signal so it is no 

23 longer at the cold condition so then return to the 

24  chamber to be returned to the cold condition, pulled out 

25  the following day, the other end is fired at the 
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3-114 

1 appropriate temperature. After both ends are expended 

2  the unit is no longer needed to be treated carefully so 

3 in many cases the test technician would merely toss the 

4  completely expended unit on the ground. And in the 

s cases where it was noted such as this the trigger 

6  assembly fell off when it impacted with the ground. 

7  Q Okay and, and you observed that type of 

8  separation yourself? 

9  A Yes, I did. 

10 Q Okay. Now if you look at page 34, what is 

11 this? 

12 A This is the specific data as printed out of 

13 the spreadsheet for the transportation vibration units 

14 flare side ignition or function testing. 

15 

16 

17 

Q 

A 

Q 

Okay, for lot 22? 

For lot 22. 

Okay. And if you look in the far right hand 

18 column there's a note next to the number 66 that says 

19 trig assum off, T-R-I-G A-S-S-U-M 0-F-F. Do you have 

20 any recollection of that? 

21 A That it would be noted as such it would 

22 appear that this is the assembly or one assembly or one 

23  signal where the trigger assembly came off in the manner 

24 prescribed by the note. 

25 Q 

(202) 2344433 
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1 A 

3-115 

Without any further detail in the note on the 

2  data sheet itself it is difficult to ascertain. 

3  Q All right. Now did you tell Darrell Suber 

4  what to write in the, as he was recording the test data? 

5  A It was typical for me whenever there was an 

6  aberration in a test to make a comment of that in the 

7  message column on any testing of any item and in this 

8  case in particular I would just indicate to Darrell that 

9  he needed to make notation that such an event occurred. 

10 

11 

Q 

A 

Okay. 

If there was a no test for some reason or, in 

12 this case, if the trigger assembly came off. 

13 Q Now if a critical defect had been observed in 

14 lot acceptance testing for lot 22, would you have 

15 communicated to Mr. Suber to make a note of that in the 

16 test data? 

17 A Yes as well, for two reasons. One, because it 

18 would be significant in the acceptance and rejection of 

19 the lot and secondly upon failure of a critical 

20 characteristic, there is a clause in the contract that 

21 requires the contractor to suspend operations until that 

22 issue has been resolved, which requires a failure 

23 analysis, a corrective action proposal from the vendor 

24 to the Government for review and approval and approval 

25  thereof. 
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1 Q 

3-116 

Okay. So that was a pretty significant event 

2 if a critical defect would occur during lot acceptance 

3  testing, would you agree with that? 

4  A Yes. 

5  Q Okay. And if one had occurred you would have 

6  made note if it? 

7  A Yes. 

8  Q Okay. And to your recollection, did a 

9  critical defect occur in lot acceptance testing for lot 

10 22? 

11 

12 

A 

Q 

No, not for that lot. 

Okay. And did, turning back to page 44, Tab 

13 282, did a critical trigger assembly separation type 

14 defect occur in lot acceptance testing for lot 21? 

15 A Not in accordance with the specific wording 

16 of the specification, no. 

17 Q Okay. All right, if you would turn to Tab 

18 282, page 1. 

19 

20 

A 

Q 

Okay. 

And now I believe the pages in this document 

21 go from page 1 through page 31, so I'd ask you to just 

22 take a quick look at that. 

23 

24 

25 

A 

Q 

A 

(202) 234-4433 
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1 

2 

Q 

A 

3-117 

And what is it? 

This is the PSI report submitted for lot PSI 

3 09D003 tag 002. 

4  Q Okay, and did you witness the lot acceptance 

5  testing for this lot? 

6 

7 

A 

Q 

Yes, I did. 

Okay. And I'd draw your attention to page 

8 15, look in the far right hand column and next to the 

9  number 99  and next to the number 54  there I s a note 

10 housing fell off. Do you recall any igniter separations 

11 during lot acceptance testing for lot 32? 

12 

13 

A 

Q 

Yes. 

Okay. And did those occur after function of 

14 the flare or during function of the flare? 

15 A They would have occurred after functioning of 

16 the flare was completed; otherwise, it would have been 

17 noted as being failure during the function test. 

18 Q Okay and no critical defect was reported in 

19 the lot acceptance test for 32, was it, for the trigger 

20 assembly separation? 

21 

22 

A 

Q 

There was no report of such. 

Okay. And to your recollection did a 

23  critical trigger assembly separation defect occur in lot 

24 acceptance testing for lot 32? 

25 A 

(202) 234-4433 

Not per the specific wording of the weapons 
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1 specification. 

2  Q Okay. Now did you witness lot acceptance 

3 testing for lot 33? 

4 

5 

6 

7 

A 

Q 

A 

Q 

Yes, I did. 

And --

It was exciting. 

All right. What's your recollection of the 

8  exciting event that occurred in lot acceptance testing 

9  for lot 33? 

10 A During the function testing of lot 33, one of 

11 the units had a catastrophic failure of the requirement 

12 of the separation. The unit during function testing 

13 literally blew apart upon functioning. The interior, the 

14 guts of the unit, the interior components were ejected 

15 backwards at a 45  degree angle bouncing off the ground 

16 and landing about 2 o  feet behind the test operator. The 

17 outer housing with the trigger assembly attached on the 

18 functioned end, the back end had separated during a 

19 prior test, and the trigger assembly on the function end 

20 that was being functioned at that time flew off about 

21 150 feet down range in the opposite direction. 

22 Q Okay. And did you recognize that event as 

23 involving a critical igniter separation defect at the 

24 time? 

25 A Yes. 

(202) 2344433 
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1 Q 

3-119 

And did PSI also interpret that as a critical 

2  defect at the time? 

3  A Yes. I, not to speak for them but they 

4  appeared to because they invoked all the clauses 

5  necessary under the critical characteristics clause of 

6  the contract. 

7  Q  Okay. And they treated it as such? 

8  A Yes. 

9  Q  Do you recall if PSI conduct an investigation 

10 into the root cause of that event that the catastrophic 

11 trigger assembly separation? 

12 A Yes. As a result of the invoking of the 

13 critical characteristic clause of the contract, at that 

14 point the contractor before they can re, has to suspend 

15 operations and before they can resume they have to do a 

16 root cause analysis, failure analysis and then provide 

1 7 a corrective act ion proposal for moving forward and then 

18 with or without doing anything with the lot affected by 

19 the critical failure and that has to be approved by the 

20  Government prior to PSI, prior to the contractor being 

21 able to move forward with production on the production 

22 line for that particular item. 

23 Q Okay and were you involved at all in 

24 reviewing the responses to that? 

25 A 

(202) 234-4433 

That was handled through the DCMA off ice. I 
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1 got a few courtesy copies of things and I was aware in 

2 general of what was going on but I was not specifically 

3  involved. 

4  Q Okay. Are you aware of what the root cause 

s was ulti1:1ately determined to be of the critical failure 

6 in lot 33? 

7  A Yes. I don 1 t recall the Tab number or the 

8 specific document but I did go to PSI upon a couple 

9  occasions during their failure analysis to witness the 

10 attempts to try to isolate a failure mode because there 

11 were several possible considerations initially from a 

12 cracked candle that had burned and exploded until we 

13 ultimately came to the conclusion that the crimp being 

14 inadequate is what caused the unit to come apart. 

15 Q Okay and if you'd please turn to Tab 80. 

16 A Tab? 

17 Q Eighty. 

18 A Eight zero. 

19 Q Okay, and I ' d ask you to just to turn to page 

20 4 of that Tab. 

21 

22 

A 

Q 

Okay. 

Okay. This document with a November 11, 2010 

23 date and the words contractor 1 s reply at the top. 

24 

25 

A 

Q 

(202) 234-4433 

The date of what? 

November 11, 2010. 
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1 

2 

3 

4 

A 

Q 

A 

Q 

Okay. 

Are we on the same page? 

Yes. 

3-121 

Okay, so this is PSI response to a DCMA 

5  corrective action request and I'd like you to turn to 

6  the following page, which is page 5. 

7  JUDGE PAGE: And for the record Mr. Neill, 

a that's a handwritten 5  and not the typed 4  that appears 

9  on that page, is that correct? 

10 

11 

MR. NEILL: That is correct, Your Honor. 

JUDGE PAGE: Thank you, sir. 

12 BY MR. NEILL: 

13 Q And I draw your attention to the second 

14 paragraph on that page. There 1 s a statement. It reads 

15 past test history indicates that the flare igniter 

16 housing working itself free is a recurring problem. It 

17 has been witnessed during testing in previous LATS and 

18 was not cause for lot rejection. LAT reports for lots 

19 21, 22 and 32 include information regarding igniter 

20 housings working free post igniter function. Do you 

21 agree with that statement that the igniter separations, 

22 that the LAT reports for lot 21, 22 and 32 include 

23 information regarding igniter housings working free post 

24 igniter function? 

25 A 

(202) 2344433 

Yes, I do. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323RH0DE ISLANDAVE., N.W. 
WASHINGTON, D.C. 200053701  www.nealrgross.com 



APPX618

1 Q 

3-122 

Okay. Now during lot acceptance, following 

2 the critical defect that occurred in lot acceptance 

3  testing or it was identified in lot acceptance testing 

4  of lot 33, PSI ultimately submitted a reworked lot for 

s lot acceptance testing, lot that was designated as lot 

6  33A and did you witness the lot acceptance testing of 

7  lot 33A? 

8 

9 

A 

Q 

Yes, I did. 

Okay. And did any critical defects, did you 

10 observe any critical defects in lot acceptance testing 

11 of lot 33A? 

12 

13 

14 

A 

Q 

A 

Yes, there was one. 

Okay, and could you describe that? 

During the function of the flare side of one 

15 of the signals, do not have an idea which sample number 

16 it was, the trigger assembly popped loose and canted off 

17 of the outer container and while the flare was burning 

18 the trigger assembly then proceeded to completely detach 

19 and fall off before, while it was still functioning, 

20 still burning. 

21 Q Okay. And do you recall any discussion of 

22 that igniter separation between government personnel and 

23 PSI personnel at the time? 

24 A Not specific wording, but I'm sure there was 

25 discussion of the nature of that it had fallen off 

(202) 2344433 
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1 during the function 1 during function as opposed to post 

2  function. 

3  Q Okay. And did you interpret that igniter 

4  separation to be a critical defect within as it was 

s  defined in the specification? 

6 

7 

8 

A 

Q 

A 

Yes, sir 1 I did. 

Okay. And why is that? 

Because even with the limitation of the 

9  wording in the specification, the failure occurred 

10 explicitly during function or during function testing. 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

A 

Q 

Okay. If you 1 d turn to Tab 194. 

Volume IV. 

1-9-4. 

Yes. 

Are you there? 

194, I am there. 

All right. 194 is an email from PSI Barry 

18 Lindsay to Mary Adams dated October 221 2009. 

19 copied to Bob Hirst and Julie Coughlin, subject MK124 

20 signal contract number DAAA09-03-C-0066 critical defect 

21 occurrence but if you look down in the body of the email 

22 the second paragraph that begins during LAT activity for 

23 the MK 124 lot PSI 09H003-003 a critical defect 

24 occurred, please read that paragraph silently to 

25  yourself. 

(202) 234-4433 
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1 A Okay. 

2  Q Does that paragraph describe the event that 

3  you referred to as the catastrophic failure earlier? 

4  A Yes, it does. 

5  Q Okay. And in the following paragraph, reads 

6 as a result of this critical occurrence PSI shut down 

7  production activities as required by contract. 

s  Additional information will be reported as it becomes 

9  available. Is that consistent with your recollection 

10 that that occurred? 

11 

12 

A 

Q 

Yes. 

And if you turn to the next page, page 2, it 

13 reads this is a letter from Rock Island Contracting 

14 Center Contracting Officer to Mr. Bob Hirst and I just 

15 draw your attention to the paragraph after the paragraph 

16 that begins with the letter C, to the paragraph that 

17 begins this command in conjunction with NWSC Crane and 

18 DCMA have reviewed your function test procedure, are you 

19 familiar with that? 

20 

21 

22 

A 

Q 

A 

Yes, I am. 

And could you explain that? 

When PSI opted to do some of the performance 

23 testing there were additional contract data requirements 

24 that were invoked. One of those was to submit a test 

25  procedure to be reviewed and approved by the Government 

(202) 234-4433 
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1 prior to moving forward to ensure the procedures were 

2  adequate and in this case that procedure for performing 

3  tests was modified as a result of the catastrophic 

4  failure during testing of lot 33 because of the inherent 

5 risk to test personnel and PSI modified their test 

6  procedure to utilize a guarded fixture that would clamp 

7  the test sample in place prior to functioning so that if 

8  something were to recur similar in nature to what 

9  happened with the one that exploded in 33, that it would 

10 not create a risk to either the test operator or to any 

11 other people in the immediate area witnessing the 

12 testing, which was a very prudent and good move on their 

13 part to editorialize a bit. 

14 Q Okay. Now if you turn to Tab 209. I had 

15 asked you previously about whether PSI investigated the 

16 root cause of the defect that occurred in lot 33. 

17 

18 

A 

Q 

Yes. 

And I draw your attention to paragraph A root 

19 cause of the deficiency in Tab 209 and it reads improper 

20 crimping on the flare end allowed the flare igniter to 

21 fall off prior to testing of the smoke end blah, blah, 

22 blah, and it goes on to describe action taken to correct 

23 and prevent recurrence of the root cause of the 

24 deficiency. PSI determined that improper crimping was 

25 the root cause of the defect that occurred in lot 33, 

(202) 234-4433 
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1 correct? 

2 

3 

A 

Q 

3-126 

Correct. 

Okay. And they ultimately submitted 

4  procedures to rework that lot, did they not? 

5 

6 

A 

Q 

Yes, they did. 

Okay. Were you involved at all in reviewing 

7  the rework procedure? 

8 

9 

A 

Q 

Yes, I was. 

Okay. All right, if you turn to Tab 195. Do 

10 you recognize that? 

11 

12 

A 

Q 

Yes, I do. 

Okay. This is an email from on the first 

13 page, an email from Julie Coughlin dated February 10, 

14 2010 to Bob Hirst and your name is listed as being 

15 copied on the email and the email appears to forward a 

16 letter regarding rework procedure, if you turn to the 

1 7 second page, did the Government approve the rework 

18 procedure? 

19 

20 

A 

Q 

Yes. 

Okay, and is this the approved, does this Tab 

21 contain the rework procedure that was approved? 

22 

23 

A 

Q 

Starting on page 3, yes. 

Starting on page 3, okay. All right. And 

24 following the rework was the lot 33 tested again? 

25 A Yes, 

(202) 234-4433 

it was, but subsequent to the 
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1 requirements of a rework procedure under the rework 

2  clause of the contract and the labeling information 

3  requirements of Mill Standard 1168, the lot number had 

4  to be modified to reflect that it had been reworked by 

5  adding a suffix of the letter A. 

6  Q Okay. So lot 33A was the same as lot 33 

7  except lot 33A had been through a rework procedure to 

s address the crimpling problem that PSI had determined 

9 was the cause of the problem in lot 33? 

10 A Correct. 

11 Q Okay. And now following the testing of lot 

12 33A I believe we've already discussed was 33A accepted 

13 or rejected? 

14 

15 

16 

A 

Q 

A 

It was rejected. 

Okay. Why was that? 

Because the critical failure of the 

17 separation of the igniter assembly during the function 

18 testing. 

19 Q Okay. Was there also a sealing test failure 

20 observed in that testing? 

21 A Yes, there was. 

22 Q Okay. And the sealing test failure alone 

23 would be sufficient to reject the lot, would it not? 

24 

25 

A 

Q 

(202) 2344433 

Yes, it would. 

Okay. If you turn to Tab 199 there's a 
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1 letter from PSI ·addressed to the contracting officer. 

2 

3 

A 

Q 

That starting on page 2? 

Yes, starting on page 2 and page 3. First 

4  taking a look at the first paragraph at the top, where 

5  it refers to WS13697N, paragraph 3.5.1.1 CB, to what 

6  does that refer? 

7  A I'm sorry, oh, okay, okay. I was looking at 

8 the first paragraph on the page 2 instead of page 3. 

9  I'm sorry. 

10 Q Yes, page 3. 

11 JUDGE PAGE: Yes, it's bate stamp number 3, 

12 is that correct, sir? 

13 MR. NEILL: That's it's bate stamp number 

14 page 3 at the bottom and at the top it says page 2 of 2. 

15 

16 

JUDGE PAGE: Page 2 of 2, right. 

MR. NEILL: I'm sorry. 

17 BY MR. NEILL: 

18 Q So my question was WS13697N, to what does 

19 that ref er? 

20 A That's the weapons specification we discussed 

21 initially when I took the stand. 

22 specification for the item 

It is the product 

showing performance 

23 characteristics after completion of production. 

24 Q Okay. And paragraph 3.5.1.1 CA, that's the 

25  same paragraph that we were discussing earlier, is that 

(202) 234-4433 
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1 right? 

2  A Yes, the C, the I'm sorry, the CB 

3  characteristic applies to the sub-paragraph e 

4  requirement of the 3.5.1.1. 

5  Q Thank you. And it reads during function 

6  igniter shall not separate from the outer container, is 

7  that right? 

8  A Something to that effect, yes. I'd have to 

9 go back to Tab 22 to, although I've read it many times 

10 I don't have it memorized by wrote. 

11 

12 

Q 

A 

Okay. Take a look back at Tab 22. 

During function, igniter shall not separate 

13 from the outer container. 

14 

15 

16 22? 

Q Okay. 

JUDGE PAGE: Excuse me, sir, are you on Tab 

17 THE WITNESS: Tab 22 page 4. 

18 JUDGE PAGE: Give me a moment to catch up 

19 with you, please. Thank you. 

20 BY MR. NEILL: 

21 Q All right. Now looking, keeping Tab 22 open 

22 and looking at Tab 199 page 3, looking back at that same 

23 paragraph that begins WS13697N, paragraph 3.5.1.1 CS 

24 states during function igniter shall not separate from 

25 the outer container. The paragraph continues it is 

(202) 234-4433 
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1 important to note that the igniter's function is 

2  complete once candle is initiated. Therefore the 

3 igniter 1 s detachment after function is not a critical 

4  defect and has never been previously flagged as such. 

5  Do you agree with that statement? 

6 

7 

8 

A 

Q 

A 

No, I do not. 

Okay, and why not? 

When the initial separation occurred during 

9  the testing of lots 2-1 and 2-2, Mr. Trotter and I had 

10 discussions regarding the implications of that sub-

11 paragraph e section of the requirements under 3.5.1.1 

12 and the function aspect is implicitly and explicitly 

13 defined by the function test requirement within the same 

14 specification which includes the initiation, delay time 

15 and display time, all of which are requirements as part 

16 of the function test and the function of the item. 

17 Q  Okay. Now if you go, continue down Tab 199 

18 page 3, the fourth paragraph and just take a moment and 

19 read that paragraph to yourself. 

20 detachment of the igniter. 

It begins gradual 

21 

22 

A 

Q 

Okay. 

Okay. Now did the Government's approval of 

23 PSI's request to use the 363L foil change the 

24 specification in any way or the drawing? 

25 A 

(202) 234-4433 

We did not specifically approve the 363L 
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1 foil. 

3-131 

If you go back to the deviation we discussed 

2  previously, the only thing listed within the scope of 

3 that deviation was to increase the salient 

4  characteristic of the thickness of the foil that was 

5  allowed to be used from I believe 3.4 mil to 6.7 mil. 

6  All other characteristics of the foil remains required 

7  in the same parameters as within that drawing already in 

a existence, so to correct that that we did not 

9  specifically approve the 363L foil. We approved a 

10 variance allowing the contractor to use a thicker foil 

11 if they so choose. 

12 Q Okay. Now looking at that same paragraph 

13 that begins gradual detachment of the igniter can be 

14 attributed to the sealing disc, which is considered too 

15 thick, do you agree with that statement? 

16 A Not completely, al though a thicker foil could 

17 increase in part the propensity or the potential for a 

18 separation to occur, so long as the crimps are adequate 

19 there should not be a problem. 

20 Q Okay. Now if you continue down that in the 

21 same paragraph, it says that the contract's inception in 

22 2005 sealing disk material 433L was used. Do you agree 

23 with that statement? 

24 A No, I do not. First of all, the contract was 

25 incepted in fiscal year 2004 I believe and I believe the 

(202) 2344433 
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1 contract was actually awarded in September of 2 003. I'd 

2  have to defer to the contractual personnel on that 

3 because I don't have my contract file to refer to since 

4  I'm now retired but secondly there were not several lots 

s that failed leak testing. There as a result of the foil 

6  because of quality control issues and a lot of marginal 

7  foil combined there was a problem with lots 10 and 11 

8  that could be somewhat attributable to foil but even 

9  that traces back to quality control issues within the 

10 plant. Lot 1-1 failed because of leakers but that was 

11 specifically noted in the lot test report that every one 

12 of those leakers occurred through the 0-ring and the 

13 crimp around the 0-ring. None of them involved the foil 

14 seal. 

15 

16 

17 

Q 

A 

Q 

Foil seal? Okay. 

And --

There's a sentence in that same paragraph 

18 that read, this thicker disk causes an internal increase 

19 in pressure which gradually pushes the igniter free. 

20 Would you agree with that statement? 

21 A No. Upon initiation of the device there is 

22 a start of the process of ignition of the candle, which 

23 will then start to burn and as that happens the heat and 

24 pressure contained from this, or the heat and pressure 

25 generated by this started the burning process is 

(202) 234-4433 
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1 contained within that chamber of the signal until such 

2  time as the foil will melt and/or rupture allowing the 

3  display of the smoke or flare, depending on which end 

4  we 1 re talking about, to then come free. At such time, 

5  the pressure is alleviated and there is no gradual 

6  pushing. Typically the venting occurs within 

7  milliseconds. The display may take a few tenths of a 

s second to a second or so to come to full pressure and 

9  output but there's already been a rupturing of the foil 

10 to alleviate pressure. Therefore, there is nothing 

11 gradual that can be allowed as far as a gradual pushing 

12 of the igniter assembly free from the housing or the 

13 main portion of the signal. 

14 Q Okay. And the last sentence in that 

15 paragraph reads although PSI manufactures these rounds 

16 per specification, issues with the sealing disk continue 

17 to cause lot failures. 

18 statement? 

Do you agree with that 

19 A I would tend to disagree with the statement 

20 saying it was produced per specification because of the 

21 torque requirement on the drawing that we discussed 

22 previously was never actually complied with that we are 

23 aware of. There was a test performed that would show 

24 gross failures but nothing that would actually show full 

25 compliance with that requirement, so on that basis we do 

(202) 234-4433 
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1 not know if they did have adequate crimps because they 

2  never did the testing in a manner that would demonstrate 

3 that. 

4  Q Okay. Now the paragraph after that mentions 

5  PSI has a subcontract agreement with SAIC and there's a 

6  number in parentheses to develop a solution for the 

7 problems associated with Mark 124 sealing discs. Are 

s  you familiar with PSI's subcontract with SAIC? 

9 

10 

11 that? 

12 

A 

Q 

A 

Yes, I am. 

Okay 1 and did you have any involvement with 

Initially the effort to try to quality an 

13 alternate sealing process and/or material was going to 

14 go directly through the contracting off ice at Rock 

15 Island. I prepared a statement of work to have that 

16 issued or to be negotiated with PSI for the effort. 

17 Before that could be invoked PSI was suspended from 

18 further contract abilities and we were not able to move 

19 forward in that path. 

2 o  Accordingly we dealt with a subcont r with an 

21 omnibus contract that Crane holds with the company 

22 called SAIC for to team with them. SAIC performs 

23 technical support for the base at Crane and they are 

24 able to partner with outside companies to do other 

25 actions along in conjunction with that technical 

(202) 234-4433 
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3-135 

The funding was then diverted through that 

2 omnibus contract for SAIC to perform that same function 

3  of trying to find an alternate sealing operation with 

4  PSI. PSI was chosen because they had an existing 

s  established ongoing production line for the Mark 124. 

6  There was only one other viable alternative and that 

7  would have been Martin Electronics who had produced the 

s Mark 124 in the recent past, but did not have an 

9  existing line in operation. 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

Q 

Okay, and what was the purpose? 

At the time that we started this 

Purpose of the subcontract with SAIC. 

I'm sorry. 

The purpose of the subcontract or the purpose 

15 of the contract with SAIC. 

16 A Was to try to find an additional sealing 

17 method or an additional sealing materials. The 433L 

18 material had been utilized successfully for years and at 

19 this time we were under the impression that there was a 

20 structural or systemic problem with 3M in providing that 

21 in the same level of quality that had been provided 

22 previously and concurrent with that we were seeing that 

23 the 363L foil that was being used in the production of 

24 2 and 3 had issues in being able to pass the temperature 

25 and humidity conditioning testing on a continual 

(202) 234-4433 
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1 perpetual basis. 

2  something else. 

3-136 

So we were looking to try to find 

3 Even if the 363 were working fully well with 

4  no problems if we still believed that the 433L was not 

5  going to be available to quality standards provided 

6  previously it's always good to have at least two options 

7  to go to. Again competition is good so the Government 

s tries to foster competition when possible to avoid a 

9  sole source limitation which can be expensive and create 

10 problems, so we looked at numbers of additional 

11 materials as well as procedures where they looked at 

12 providing coatings above a thin foil or doing double 

13 layers of foil. There were numerous methods that were 

14 discussed and that PSI chose to pursue in attempts to 

15 fulfill this contract. 

16 Q Okay. Are you familiar with the results of 

17 that SAIC contract? 

18 

19 

20 

A 

Q 

A 

Yes. 

And what was the product of that contract? 

The product of this contract was supposed to 

21 be a definitive alternative that would successfully meet 

22  the requirements of what was being used previously. In 

23  essence, something as an alternative to the 433L and/or 

24 the 363L foil. 

25 The testing that was ultimately done at PSI 
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There were a number of 

2  different workmanship flaws that prevented adequate 

3 assessment of the options simply because parts were 

4  missing, parts were put together incorrectly, testing 

5  was incorrect, there were a lot of different problems 

6 that resulted from that test and al though several of the 

7  alternatives were able to be proven inefficient there 

8  was no way to find something that was going to be proved 

9  as an adequate replacement. 

10 Q Okay. Did the results of that test establish 

11 that the 363L foil tape was somehow defective? 

12 A I don't recall that being a conclusion. I 

13 have not looked at the report in some time though. 

14 Q And do you recall that it find that the 433L 

15 tape was unsuitable? 

16 A If the 433 tape, either 433 or 433L, they're 

17 both the same foil, was used as a control and I remember 

18 there were controls but I'm not sure whether the 433 or 

19 363 were used as a control mechanism so I'd have to 

20 refer to the test report from SAIC to confirm that. 

21 Q All right. Now I believe you said that you 

22 witnessed all the testing of the Mark 124 by PSI except 

23 for two lots, lot 4Al and lot 42 is that correct? 

24 A If 4Al refers to the FAAT LAT lot as opposed 

25 to the initial first article of Interfix 4, that would 
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1 be a correct statement. 

2  Q Okay. So you did witness the first article 

3 for lot 4, the First Article Test, the first First 

4  Article Test for lot 4, is that right? 

5  A Interf ix 4, the first number is the Interfix 

6  number, the second number is the lot number. For 

7  Interfix 4, I witnessed the initial First Article Test. 

8  I also witnessed the modified second round at the First 

9  Article Test. Subsequently, I did not witness the FAAT 

10 LAT lot 1 test nor was I available to witness the lot 

11 test for lot 4-2. In both of those cases, the material 

12 was earmarked to go to the U.S. Air Force so Matt Adams, 

13 who is the engineer for the Air Force attended those and 

14 even though as a design agent I historically attended, 

15 I was unable to in those two instances. They occurred 

16 within a few weeks of each other and I was otherwise 

17 obligated. 

18 Q Okay. Now looking back and if you need to 

19 take a look at the Appellant's Exhibit AS, the big 

20 chart, I'd just like to walk you through your 

21 recollection of the lot acceptance testing for the lots, 

22 lot acceptance testing that you witnessed and what is 

23  your recollection of the lot acceptance tests for lot 1-

24 1. 

25 A 
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1 through everything there were also three efforts before 

2  the First Article Testing was initially passed at the 

3  start of production. These are not listed on AS. 

4 

5 

Q 

A 

Okay. Why don't you start with those then? 

I don't recall the specifics. I just know 

6  that there were some problems in trying to get the burn 

7  times correct and trying to get the, there was some 

8  other problem but I don 1 t recall exactly what it was. 

9  It took three efforts. Nothing profoundly significant 

10 for a new contractor with a new item. It's not 

11 unexpected to have a couple tweaks to get into full 

12 production so that was not an issue but the fact that it 

13 did take three rounds of testing before first article is 

14 ultimately passed. Subsequent to that, PSI went into 

15 full production and then the first production lot was 

16 presented to the Government, sample was drawn. The 

1 7 sample was shipped to Crane for lot acceptance testing. 

18 During that acceptance testing, there were multiple 

19 leakers, specifically from the 0-ring, around the 0-ring 

20 crimp that resulted in the failure of the lot. 

21 Q Okay and what corrective act ion was taken to 

22 address that? 

23 A The problem was found that within the 

24 technical data package there is a requirement for the 

2 5  outer housing, the s i 1 ver cylinder that is on the 
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1 outside of the unit, that is crimped around the 0-rings 

2  and crimped until the assembly is in place is required 

3  to be a T-6 temper. The material when formed into its 

4  proper shape with the ridges at one end sometimes will 

5  exhibit brittleness or hardening as a result of being 

6  worked. 

7  Work hardening is a standard result of any 

8  kind of working of a metal or a similar material. Since 

9  PSI had told me that they were using the same vendors 

10 that Martin Electronics had used on a previous contract 

11 that had just closed out about the time that PSI was 

12 awarded this particular contract, it did not appear that 

13 that would have been a problem. 

14 The vendor typically would do a stress relief 

15 operation by heating up the cylinder and then allowing 

16 it to cool slowly so that it would regain its T-6 

17 temper, which is an indicator of its hardness and 

18 malleability. There was not an issue during the First 

19 Article Testing regarding any imbri ttlement of the outer 

20 containers so there was not perceived to be a problem 

21 with that. 

22 When lot 1-1 was presented and all the 

23 leakers occurred I opened discussions with Mike Trotter 

24 regarding that to see if they were still getting 

25 material that had been stress relieved from their 

{202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX637

3-141 

1 vendor. He was not sure. He checked into it and as a 

2 result of that, they subsequently made provisions within 

3  their purchase orders to ensure that the stress relief 

4  was done on the parts prior to being accepted at PSI and 

5  that from that point forward was never an issue again. 

6  Q Okay. And would you please, if you don't 

7  mind, just walk us briefly through the Lots 1-2 through 

s 1-9, and your recollection of the Lot Acceptance Testing 

9  and results for those lots? 

10 A In Lot 2, it was again an A Plan performed at 

11 Crane; the sample was drawn, shipped to Crane. During 

12 the testing, there were twelve of the twenty cold units 

13 had a long display time from the smoke end. And as a 

14 result of that during discussions with Mr. Trotter, who 

15 was at Crane to witness the testing, it was agreed that 

16 the display from the smoke was continuous, was robust, 

17 and was sufficient; even though some of the burn times 

18 were up around thirty seconds or so, which had always 

19 been considered a working maximum. And as such, there 

20 were two deviations that were submitted as a result of 

21 the testing from Lot 2. The first was specifically for 

22 the Lot to accept the Lot even with the long cold smokes 

23 up to a point of a thirty-one second maximum. 

24 In the session with Mr. Trotter, I told him that 

25 that was sort of an exception, usually thirty would be 
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1 the maximum that would be allowed, because there was 

2  only so much material in the candle that can be used ana 

3  testing on land is not quite the same as what happens 

4  out in an ocean environment with the wind being somewhat 

s more prominent than in a static function on land. 

6  Secondly, there was a deviation submitted to standardize 

7  the display time for all smoke displays to twenty-five 

8  seconds, which was then approved for the balance of the 

9  contract. 

10 Lot 3 would have been another A Plan test, in 

11 order to get two in a row; and that test was again 

12 performed at Crane. I don't recall there being any 

13 particular issues with that Lot and it was ultimately 

14 accepted. The fourth lot would have been a B Plan test 

15 and it would have been conducted at PSI. And apparently 

16 from the chart, there were some uni ts that were long on 

17 the smoke display. I do not recall if this would have 

18 been, I think this, based on the timing, this may or may 

19 not have been after the deviation for the balance of 

20  contract had been improved and incorporated 

21 contractually. 

22 Q May I draw your attention to Tab 283, Page 9 

23 through 18, I believe. 

24 

25 

A 

Q 
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1 anyway, dated January 19, 2007; and the subject line 

2 reads Lot 4 LAT. 

3 

4 

5 

A 

Q 

A 

Yes. 

Does that refresh your recollection at all? 

Yes. Also looking at the dates. I believe 

6  the deviation in question for that twenty-five second 

7 standardization, I 1 m thinking that was submitted in 

8  January of '07 and approved at the end of January 1 07, 

9  and then was contractually incorporated as subject 

10 afterwards. And looking at the data on Page 12, it 

11 appears the data reflect that the twenty-five second had 

12 not yet been incorporated by deviation and red-lined on 

13 the control copy utilized by the contractor. Because 

14 there are no display times that are above, I 1 m sorry, I 

15 was looking at the wrong column. I do not see any 

16 display times that are above twenty-five seconds. 

17 Q Okay. And this lot was ultimately accepted 

18 by the Government, is that right? 

19 

20 

21 

A 

Q 

A 

Yes. 

Did it contain any leakers? 

No. As shown on Page 9, under the third 

22 paragraph, Item 3-Sealing Test, Quantity 50, all passed. 

23 Q Okay. All right, what about Lot 1-5? What's 

24 your recollection of lot acceptance testing for 1-5? 

25  And unfortunately, there does not appear to be a report 
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1 in the record for that. 

2  A 1-5 would have been a B-Plan test performed 

3  at PSI with fifty units. There are, the unit, the lot 

4 was accepted. I don't recall there being any issues on 

5  that lot. 

6  Q Okay. And Lot 6? 

7  A Lot 6 was an A-Plan; I am not sure if that 

8  would have been done at Crane or at PSI. The chart 

9  provided by PSI indicates that there were several long 

10 smokes. 

11  Q I can draw your attention to Tab 283, Page 19 

12 through, I believe--

13 A If the testing was perforrred by the 

14 Government, there's going to be a lot more pages. 

15 

16 60. 

17 

18 

Q 

A 

Q 

Yes, there were a lot of pages. Through Page 

Okay. 

Okay, and were there any sealing test 

19 failures identified in this lot acceptance test? 

20 A No, there were no leakers on either initial 

21 testing nor after five foot drop nor after 

22 transportation vibration testing. 

23 Q Okay and this test; what's your recollection 

24 of the test results for this lot? 

25 A 
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1 not unusual. 

2 Q Okayr and was this lot accepted after PSI 

3  submitted a request for deviation? 

4  A Yest it was. 

5  Q Okay. Now, Lot 7. What's your recollection 

6  of the lot acceptance test for Lot 7? 

7  A Lot 7 was the first instance where we saw an 

8  issue with the assembly of the item at PSI. There is, 

9  in the trigger assembly is a plastic trigger that is 

10 held inside a metal sleeve. The trigger slides out and 

11 then is depressed down to function the item. In order 

12 to prevent the trigger from just sliding loosely around, 

13 there is a slot in the bottom of the plastic part and a 

14 little knob on the part of the trigger assembly, from 

15 the metal part that it slides out of that catches the 

16 trigger assembly in place so that it does not slide out 

17 just on its own. You have to physically move this out 

18 across the d-tent. This is supposed to be hard enough 

19 so it won't just bounce out on its own and present a 

20  potentiallyunsafe item; but at the same time, it should 

21 be loose enough that it can be one hand operable so that 

22 an injured Airman or Seaman or Army person 1 or Army or 

23 Marine or Coast Guard person can still effectively 

24 operate the unit with one hand. 

25  In this situation, we found several instances 
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1 where the trigger assembly was tight, resulting in at 

2  least two uni ts that were unfunct ionable because it 

3  could not be operated one hand operable resulting in a 

4  classification as a dud, because they could not be 

5  operated under those terms. As a result of that, there 

6  was a screening operation performed on this lot, to 

7  where the lot was one hundred percent screened and then 

s a new sample submitted. The new sample was after that, 

9 so I went back to PSI. This was to be done at PSI. 

10 So after the initial failure, I had to go 

11 back a second time for presentation of the screened lot 

12 with no function testing 1 because the functional aspect 

13 were fine once the unit did function 1 but it was merely 

14 to prove with a statistically valid sample that the 

15 rework I that the screening operation had been successful 

16 in culling all of the tight trigger assemblies. That 

17 reduced the quantity of Lot 7 1 I believe, by a couple 

18 thousand. Subsequent to that, PSI also submitted a 

19 rework proposal to rework that trigger assembly to 

20 loosen it up so that it would be possible to have that 

21 be one hand operable. 

22 That was approved. PSI did the rework 

23  operation. A sample was drawn from the reworked lot, 

24 which was then according to, as stated previously, was 

25 designated as Lot 7 Alpha, and then there was a sample 
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1 of that that was checked. There were a couple of units 

2  that were still tight, so a secondary screening 

3  operation was done on site with me being present to 

4  again check for one hand operability. The way this was 

5  done, there was pretty much basically a four by four 

6  piece of wood with holes drilled in it so that the 

7  signal could be dropped down in. You could then take a 

8  thumb or finger and slide the trigger assembly out, but 

9  it could not be depressed because it was just above the 

10 surface level of the wood. And if it could be operated 

11 with a finger or a thumb 1 it would be pushed back into 

12 the locked position, turned upside down, the other end 

13 would be checked in the same manner. If it was able to 

14 be operated in that manner with one finger or one thumb, 

15 it was then accepted. So after a second screening and 

16 culling operation, Lot 7 Alpha was then accepted. The 

17 paperwork had to chase a little bit to catch up on that, 

18 but it was ultimately accepted. 

19 Q Okay. And that, the tight trigger assembly 

20 issue, was it a workmanship issue? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

(202) 2344433 
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1 one at a time. 

2  THE WITNESS: I'm sorry; I thought he had finished the 

3 question. 

4 BY MR. NEILL: 

5  Q Turning to Lot 1-8, what's your recollection 

6  of the lot acceptance test for 1-8? 

7 A I don't have specific recollection of the 

8  test. It appears there were four out of twenty that 

9  were culled. It's not a significant quantity and odds 

10 are that they were not much over the twenty-five second 

11 limit. 

12 Q Okay, and that lot was accepted on a 

13 deviation, is that right? 

14 A Yes, it was. 

15 Q And Lot 9; what's your recollection of Lot 9? 

16 A Both 8 and 9 were A-Plan tests, as the result 

17 of the failure of Lot 7. And these two tests were both 

18 performed at Crane. Lot 9 was at Crane, and it 

19 indicates that there were two out of twenty that were 

20 culled. I'd have to look at the test report. 

21 I recall vaguely Mr. Trotter being very proud and very 

22 glad of the results of that test, because it was an 

23 issue where it was, I believe it was an absolute clear 

24 LAT pass, where there was no follow up paperwork going 

25 to be required whatsoever. 
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Now, for Lots 2 through 9, were any leakers 

2  identified in lot acceptance test? 

3 

4 

A 

Q 

No. 

Testing? Okay. What about trigger assembly 

5  separations? Do you recall any trigger assembly 

6  separations in those lots, 1-2 through 1-9? 

7 

8 

A 

Q 

No. 

Now with Lot 1-10, do you have a recollection 

9  of Lot 1-10? 

10 A Yes. Lot 1-9 had been shipped to Crane for 

11 A-Plan testing, and with the environmental conditions 

12 required as prerequisites for functional testing of the 

13 lot, there is a time lag from the receipt of the lot 

14 until we could actually complete the testing. As a 

15 result of that shipping delay and the testing delays, 

16 the production folks at PSI had completed Lot 10 by the 

17 time we were completed with the testing of Lot 9. 

18 Consequently, we were at Crane, Mike Trotter came to 

19 Crane to witness the testing of Lot 9 on one week. 

20 The subsequent week, I traveled to PSI to 

21 witness the testing of Lot 1-10. During that testing, 

22 there were issues with multiple leakers and as a result 

23 of leakers, we had some long ignition times. 

24 

25 

Q 

A 

(202) 234-4433 
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All right, do you recall whether that lot was 

2  accepted or rejected? 

3  A It was not accepted. In talking with Mr. 

4  Trotter, he was wanting to pursue the path of trying to 

5  do a screening operation to cull any leaker units; and 

6  we discussed this. I'm not sure if it ever was 

7  officially submitted as a rework or a screening plan for 

s the lot. What I recall in conversations with Mr. Trotter 

9  was that they did a screening operation and then prior 

10 to submitting to the Government, they drew their own 

11 internal sample and found that despite their effort to 

12 do a culling one hundred percent screen, they still had 

13 some leakers. 

14 Consequently, the second i teratim of screening and 

15 along with the pre-production screening, this resulted 

16 in a three hundred percent screening operation. And 

17 even after that, when they drew their own sample, there 

18 were still leakers. And as such, I'm not sure if there 

19 was ever an official submittal to do the, to check; but 

20 at that point, they terminated; well what they were 

21 doing was, they terminated the production of Lot 11 at 

22 that point and submitted that lot to the Government on 

23 the chance that it might be good. But they didn't want 

24 to go any further with additional production at that 

25 point in timei because they did not have much faith in 
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1 the quality of Lot 11. And as such, Lot 10 was never 

2 accepted. 

3  Q Okay, do you have any recollection of an 

4  investigation into the cause of lot failure for Lot 10, 

5  1-10 and 1-11? 

6  A There was some internal work at PSI; I am not 

7  privy to what all was involved. One thing that bothers 

8  me now is that part of that discussion was centering 

9  around rumors of 3M having relocated their production 

10 facility for the foil from a domestic location to 

11 Mexico; and as such, it was perceived that the material 

12 that has been brought in under Lot 9  or part of 10 was 

13 the last residual material that was left from domestic 

14 productim and that they were starting to see the 

15 Mexican product come in and exhibiting a much lower 

16 level of quality and reliability. 

17 Q Okay. 

18 A And found out since then, that is no longer 

19 the case, but it was one of the prompting factors at 

20  that time. 

21 Q Okay. That was not the case? The 3M 

22 production facility for the foil tape did not move to 

23 Mexico? 

24 A No1 it did not. The 3M facility that 

25  produced the 433-L foil as well as the majority of their 
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1 foil, adhesive-backed foil products had been relocated 

2 from the east, initially developed when 3M was producing 

3  this on an East Coast location. 

4  exactly where. 

I don I t remember 

5  In 1994 1 they relocated that production 

6  facility to a facility in Indiana, and at that time with 

7  the change of the source of the material, there was 

8  requirement to requalify with the first article under 

9  production that was ongoing at Martin Electronics at the 

10 time. This was prior to my involvement, but I found out 

11 later in researching the issue that they had, at that 

12 time, done a new first article with the foil produced in 

13 the Indiana facility in 1994 and passed with no issues. 

14 When I contacted a 3M technical rep to 

15 discuss some of the issues that had been ongoing as a 

16 result of the allegations, I did find out some data 

17 about some of the production lots of foil that had been 

18 used during production at PSI and I also discovered that 

19 they had never moved the facility. It was  still in 

20  production at the Indiana facility, and it had not been 

21 relocated at any time to my knowledge, after that. 

22 Q Okay. Moving on to Lot Interfix 2; and this 

23 Lot Interfix 2 was manufactured using the 3M 360-L foil? 

24 

25 

A 

Q 

(202) 2344433 
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1 A Correct. 

2 Q Okay. And what's your recollection of the 

3 lot acceptance test for Lot 2-1? 

4 

5 

A 

Q 

We already discussed that. 

We already discussed that. I'm going to skip 

6  that; we already discussed it. 

7  A If we' re going through, we already discussed 

8  2-1 and 2-2, we hadn't gotten to 2-3 yet. 

9  Q No 1 we didn't get to 2-3. What's your 

10 recollection of 2-3? 

11 A 2-3 was rejected because at some point during 

12 the production operations at PSI in the production of 

13 this lot, they lost their calibration control on the 

14 press operation that is used to manufacture the flare 

15 that is used in the unit; and as such, the flares that 

16 were produced did not have sufficient quantity or 

17 density of material to burn for the required minimum 

18 amount of time. That loss of calibration on the 

19 equipment was not discovered until after the lot had 

20  been completed and presented to the Government for 

21 evaluation. As such, there were multiple flares that 

22 burned below the prescribed minimum time and the lot was 

23 initially rejected accordingly. Ultimately, as part of 

24 a negotiated for equitable adjustment from a stop work 

25 order, the Government did accept Lot 2-3 and I believe 
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1 it was, may have been for a reduced price, but I was not 

2  privy to the negotiation to that extent. 

3  Q Okay. Now looking at Exhibit A-5, there's a 

4  note to the right of, at the far right end of the row 

5  that begins with Lot 2-3 that says: Accept Code B. And 

6  do you have an understanding of what Code Bis? 

7 

8 

9 

A 

Q 

A 

Yes, I do. 

And what is that? 

Condition codes are assigned to ammunition 

10 items depending on their availability and viability. 

11 Condition Code Alpha is full and unrestricted use. 

12 Condition Code Bravo is a restriction of some type of 

13 another. Typically a Condition Code Bravo unit is 

14 restricted for training purposes only. 

15 In some cases, the restriction may be for 

16 environmental use, i.e., could only be used in areas 

17 that are above a certain temperature or below a certain 

18 temperature; or may be restricted on where they can be 

19 stored. So there are some limitations, but they can 

20 still be used for some purposes. 

. 21 

22 

Q 

A 

Some purposes, but not all purposes? 

True. And the alphabet soup for condition 

23 codes stretches down into at least H, which is Hotel, 

24 which is scrap. 

25 Q 

(202} 2344433 
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1 asked you about Interfix 3(a)-1. 

2  recollection of that? 

3-155 

And do you have a 

3  A Yes, that would have been the First Article 

4 Test coming out of a restart by PSI after prolonged 

s  stoppage of work .and the First Article Test would have 

6  been in compliance with the left-most column of the 

7  specifications we discussed earlier. 

8 

9 

10 

11 

12 

Q 

A 

Q 

A 

Q 

Okay, and that passed? 

And that passed. 

And there were no leakers in that lot? 

None noted. 

Okay. And Lot 3-2, right? We 1 ve, do you 

13 have a recollection of Lot 3-2, acceptance testing in 

14 Lot 3-2? 

15 

16 

17 

A 

Q 

A 

Yes. 

And what's your recollection of that? 

That the lot was tested at PSI and that there 

18 was one unit that leaked. 

19 Q 

20 testing? 

21 A 

22 initially. 

23 

24 

Q 

A 

Okay. And did that lot pass lot acceptance 

No, the one leaker caused it to be rejected 

Okay. Now, was that lot ultimately accepted? 

Yes. PSI proposed that it be screened one 

25 hundred percent and witnessed by government personnel 
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1 with the caveat responded to by the Government allowing 

2  them to do so. And with that factoring, it took them I 

3  think a month and a half or two months to be able to 

4  schedule in the eighty-plus hours of time necessary to 

5  do a screening of that production lot, concurrent with 

6  their production of the subsequent material and 

7  availability of DCMA personnel to witness the screening 

8  operation. 

9  Q Okay, so the rescreening operation for 

10 leakers was a time consuming process? 

11 A 

12 Q 

13 A 

14 signals. 

Very much so. 

And why was that? 

The chamber utilized at PSI accommodates four 

You have to load the chamber, drop it down 

15 into the water to seal, turn on the vacuum, draw a six 

16 inch vacuum and at that point you start a sixty second 

17 dwell time. Upon completion of that, you pull the 

18 material, the four signals out of the water, turn the 

19 vacuum pump off, release the vacuum, pull the units out 

20 of the chamber, take them out of the fixture and start 

21 the process over again. That's a minute and a half to 

22 a two minute cycle time for four units. When you have a 

23 lot of ten thousand units and you can do four units 

24 every minute and a half to two minutes, it encumbers 

25 well over eighty hours of test time. 
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1 Q Okay. 

3-157 

Now, to your knowledge, did the 

2  Government ever agree to rescreen any other lot than 

3  that lot, Lot 3-2 for leakers? 

4 

5 

6 

A 

Q 

A 

No, not subsequent to that. 

Okay. Or prior to that? 

We discussed that option in 1-10; but I don't 

7  know as it was ever officially submitted for that. 

8  Q Okay. Lot 3-31 we've discussed. Lot 3-3 (a), 

9  we've discussed. Now the next lot that you witnessed 

10 was Lot Interfix 4-3, is that right? 

11 A No, I witnessed both attempts at first 

12 article prior to the FAT LAT with Lot Interfix 4 

13 production. 

14 Q  Okay, and wpuld you describe, I mean, what's 

15 your recollection of the first First Article Test for 

16 Lot Interfix 4? 

17 A 

18 report? 

19 Rob. 

20 Q 

21 A 

22 Q 

Can you direct me to the tab of that test 

You know the book a whole lot better than I do, 

Let's see if I can. That would be 128. 

Okay. 

Is that it or is this the modified? 

23 A No, this would be the initial. That's April 

24 of 2011 with the initial first article attempt. The 

25 modified second attempt at first article was in June. 
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1 Okay. 

2  JUDGE PAGE: I note, Mr. Neill that it is 

3  2:30. I 1 m happy to continue, but if you wish to take a 

4  short break, that 1 s up to you. You know best how your 

5  questioning of the witness needs to proceed. 

6  MR. NEILL: Yes. I think we could probably 

7  take a short break if that would be helpful to 

8  everybody. 

9 

10 

11 

JUDGE PAGE: How long would you wish? 

MR. NEILL: Ten minutes? 

JUDGE PAGE: We'll resume at quarter till. 

12 (Whereupon, the above-entitled matter went 

13 off the record at 2:32 p.m. and resumed at 2:43 p.m.) 

14 JUDGE PAGE: Mr. Neill, you may resume your 

15 questioning of Mr. Bowen. Thank you. 

16 MR. NEILL: Okay. 

17 BY MR. NEILL: 

18 Q Mr. Bowen, please turn to Tab 12 9 in the Rule 

19 Four file. 

20 JUDGE PAGE: 243, sir? 

21 MR. NEILL: 129. 

22 JUDGE PAGE: 129, I'm 

23 misunderstood. 

24 MR. NEILL: 129. 

25 BY MR. NEILL: 

(202) 2344433 
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1 Q 

3-159 

We've already heard prior testimony about the 

2  First Article Test for Lot 4, and that it involved 

3  numerous signals failing a leak test? 

4  A Correct. 

5  Q  And do you have a recollection of the cause 

6 of the sealing test failures in the first, First Article 

7  Test for Lot Interfix 4? 

8  A Yes, the allegation was made and 

9  substantiated by PSI that in their effort to make sure 

10 the crimp was really, really good, that they ramped up 

11 the pressure, the air pressure that's used to perform 

12 the crimp and they were essentially over-crimping the 

13 signals and ovaling a component that resulted in a 

14 leaker situation on many, many units; especially after 

15 they were bounced around the least little bit. Even 

16 though they may have passed initially, after putting 

17 them through transportation vibration or a five foot 

18 drop, the vast majority of those uni ts then would 

19 generate a leak. 

20 Q Okay and that was communicated to you in this 

21 document at Tab 129, is that right? 

22 A The test results, this did not include a 

23 failure analysis. As I recall, it was merely stating 

24 what the results of the testing were. Okay, wait a 

25 minute; take that back. On the very last page, next to 
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1 the last page, Page 35; this may have somethiIB 

2  regarding that. Okay. It was included in the test 

3  report, I apologize. But yes 1 the validation to support 

4  that allegation was documented at the very end of the 

s  test report on Page 35. 

6  Q 

7  analysis? 

8 

9 

10 

A 

Q 

A 

Okay I and did you review that root cause 

Yes. 

And did you take any issue with that? 

As I recall, this was done at the tail end of 

11 the lot test. I don't specifically remember whether it 

12 was there or not, but it looks, it is familiar. I 

13 witnessed it as well as reviewing the document and had 

14 no issue with it; and out technical recommencation was 

15 to accept that as a corrective action, to move forward. 

16 Q Okay, now the problem that PSI identified 

17 with the First Article Test, was that a workmanship 

18 problem? 

19 

20 

A 

Q 

Yes. 

And following that the Government agreed to 

21 permit PSI to repeat the First Article Test, is that 

22 right? 

23 

24 

25 

A 

Q 

A 

(202) 234-4433 

Correct. 

Could I draw your attention to Tab 147? 

147. 
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1 

2 

3 

Q 

A 

Q 

Page 2. 

I'm there. 

3-161 

And did you witness the second First Article 

4 Test for Lot Interfix 4 or the modified FAT, as people 

5 have been referring to it? 

6 

7 

A 

Q 

Yes I did; I believe that was in June, 2011. 

Okay. And it was reported that there were 

B  several failures in this modified FAT. Do you recall 

9  those? 

10 

11 

12 

A 

Q 

A 

Yes, I do. 

And what was the problem with this lot? 

On the smoke side of the signal, the smoke 

' 

13 candle is a hollow tube that burns from the inside out. 

14 The ignition process is to, once the trigger is pulled, 

15 it hits a primer, which then initiates a pellet. It 

16 creates a flash down through the middle of that candle 

1 7 and is then caught at the bot tom with the piece of 

18 material that I s called ignition composition; it's a 

19 cloth that is soaked with ignition composition. And 

20 that allows a secondary instance of catching to get the 

21 candle to burn on the inside and start burning from the 

22 inside out. 

23 What was discovered during post mortem on 

24 this First Article Test was that the ignition discs that 

25 were used in the candle in this production had been 
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1 stored in a container in the production area in a 

2  plastic bag in a metal can, but the bag had not been 

3  hermetically sealed, the can was not hermetically 

4  sealed. There was no desiccant in the can, nor was 

s there any humidity indicators in the can; all of which 

6  are standard practice in dealing with any kind of 

7  pyrotechnic or energetic device; to make sure it has not 

s been degraded by contact with humidity. And as such, 

9  those ignition discs had been degraded, which was a bad 

10 thing from a quality control perspective for PSI' s 

11 perspective; but a good thing, it was a very easily 

12 definable cause and easily correctible cause. 

13 Q Okay. Now the, that cause was not a, as a 

14 result of the specification, was it? 

15 A No. It was failure to maintain the ignition, 

16 the energetic material under the humidity and 

17 temperature controls that are required in normal 

18 operation for this type of material. Somebody had stuck 

19 them away after they stopped production--

20 

21 A 

MR. HIRST: Objection. 

- -anticipating they were going to be used the 

22 next day, I presume--

23 

24 A 

25 

(202)  2344433 

JUDGE PAGE: Just a moment. 

--and it was a year and a half. 

JUDGE  PAGE:  Excuse me, sir. 
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1 objection is made, I need to--

2 THE WITNESS: I'm sorry. 

3  JUDGE PAGE: --listen to it and give an 

4  opportunity to rule. Your objection? 

5  MR. HIRST: Yes, the witness is using hearsay 

6  in his comment. They stored that material there. 

7  JUDGE PAGE: Okay. 

8  MR. HIRST: Who were they? 

9  JUDGE PAGE: I will overrule your, excuse me, 

10 I will overrule your objection, because hearsay is an 

11 out of court statement made by a declarant that is not 

12 before us, is not a witness. When you cross-examine 

13 him, you may ask him to clarify who was they; because 

14 he's not testifying with respect to something that was 

15 said. 

16 MR. HIRST: May I revise my objection, to 

17 speculation? The witness is speculating. 

18 JUDGE PAGE: Overruled. Mr. Bowen, if you 

19 remember the question, you may continue. If not, we'll 

20 have Mr. Neill repeat it. 

21 THE WITNESS: That's fine. 

22 BY MR. NEILL: 

23 A To continue, the material had been stored in 

24 a manner that would be acceptable for returning for use 

25  on a subsequent day, but not for storage for a year 
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1 duration. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q You were also involved in witnessing lot 

acceptance testing for Lot 4-3? 

A 

Q 

correct, 

Yes. 

Okay. And if you turn to Tab 284 at 

JUDGE PAGE: Tab 284 at 

sir? 

MR. NEILL: 21. 

JUDGE PAGE: Thank you. 

MR. NEILL: Okay. 

Page 21, 

Page 21? 

is that 

BY MR. NEILL~ 

Q  What's your recollection of the, first of all 

did Lot 4-3 pass lot acceptance testing? 

A No, it did not. 

Q  And why not? 

A It had one unit that leaked during the 

17 sealing functions, during the sealing test and there 

18 were also multiple excessively long cold smokes. 

19 

20 

21 

22 

Q 

A 

Q 

A 

Okay, and if you turn to Page 30? 

Mm-hmm. 

What,s this? 

This is the data as printed from the 

23 spreadsheet for the low temperature or the cold smoke 

24 function and the flare function. 

25 Q Okay. 

(202) 2344433 
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1 accepted lots with display times in excess of thirty-

2 five seconds in the past? 

3 

4 

5 

A 

Q 

A 

No. 

Or in excess of thirty-one seconds? 

Thirty-one seconds is the highest I can 

6  recall; and that was on Lot 2, 1-2, excuse me. 

7  Q Okay. Do you recall a request for deviation 

s being submitted for this lot? 

9  A I'm not sure if one was submitted that I saw 

10 or not. 

11 Q Okay and this is around about the time of the 

12 termination of the contract? 

13 

14 

15 

A 

Q 

A 

This--

Just asking. 

This lot test was performed the second or 

16 third, I think it was the second week of September and 

17 then by the time a deviation could have been drafted, 

18 submitted through the Contracting Officer, routed 

19 through, actually routed through DCMA and then submitted 

20 to the Contracting Officer, from that point routed to 

21 the Quality Manager at Rock Island and then distributed 

22 to the technical personnel, by that time it could have 

23 been moot in that the contract had been terminated. 

24 Q Okay. Now, several witnesses have indicated 

25 in their testimony that you told them that long smoke 
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NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nea!rgross.com 



APPX662

3-166 

1 display times were not undesirable or were acceptable? 

2  Do you have any recollection of that? 

3  A Yes. 

4  Q And what's your recollection? 

5  A That so long as the smoke, typically the 

6 issue is long displays come on the smoke side. A smoke 

7  burn is hard to maintain. So long as it produces 

8  significant volume, substantial volume, if it's a little 

9  bit over the twenty-five seconds; that's not an issue. 

10 Historically, around thirty seconds has been an absolute 

11 cap on accepting an extended delay time, or display 

12 time; because even though it may appear to be robust on 

13 land, you are looking at two things that are affected. 

14 One, there is only so much material in the smoke candle 

15 that can be distributed; and what we were trying to do 

16 with the time limitation is trying to insure that the 

17 display can be seen from a reconnaissance craft, and so 

18 we're trying to simulate that, or define that in a 

19 manner that can be handled cheaply and effectively. 

20 Secondly, if you are bobbing around out on the ocean in 

21 the water, the wind factor may cause what appears to be 

22 in a static condition a robust display, may get spread 

23 out relatively quickly and extensively where it is not 

24 visible by the aircraft. 

25 Q 

(202) 2344433 

Okay. I wanted to ask you about Rule Four, 
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1 Tab 288. Who's Doug Starke . 

2  A Doug Starke was a junior engineer in our 

3  group who started, who filled in for a program manager 

4  several years ago for a one year hitch. Subsequent to 

s that experience, he found that he liked program 

6 management, dealing with the dollars better than dealing 

7  with the engineering side of things and pursued a path 

8  into the program office. And as such, he is an upper 

9  level executive in the program office through IWS-3 (c). 

10 Q Now, this, the email message at Tab 288, I 

11 don't see your name copied on there, but the subject 

12 1 ine reads : Re: Hot Request for Review MFRREMK-124 

13 Contract. And in the first paragraph reads: Ryan, this 

14 is addressed to Ryan Pierce a contracting officer. The 

15 first paragraph reads: Ryan, the USN does not concur 

16 with the decision for determination for default. USN 

17 believes that continuing to work with PSI to achieve 

18 delivery of useable products will be a less costly 

19 option and achieve a better value for DOD compared to 

20  the cost of litigation and settlement and little chance 

21 of recouping any prior payments to PSI. Were you aware 

22  of a Navy nonconcurre:ice to the termination for the 

23 default decision? 

24 

25 

A 

Q 

(202) 2344433 

Yes, I was. 

Okay. And what's your understanding of the 
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1 reason for that nonconcurrence? 

2  A For most of the previous year or two, the 

3  critical shortfall of stock levels by the Air Force had 

4  necessitated trying to guide any and all deliverable 

5 assets to them, and as such, even though there were 

6  still funds that were on the contract from the Air Force 

7  and the Army and the Special Forces side of the Navy, 

8  the preponderance, there was a preponderance of money or 

9  a significant amount of money that was left on the 

10 contract for deliveries to the Blue Water side of the 

11 Navy. This is the office over which Doug presided. And 

12 as such, it was his belief that if there was a 

13 continuation of the contract, the Navy would be able to 

14 work with them, since the money for the Navy was good 

15 for another year before it lapsed, that we would be able 

16 to work with the company and get some deliverable 

17 product from them in that time. 

18 Q Okay. And the Navy did not take issue at all 

19 with the basis for the termination for default, did it? 

20 

21 

A 

Q 

No. It was merely a financial perspective. 

Okay. Now, you mentioned that prior to PSI' s 

22 production of the Mark 124, Martin Electronics was 

23 producing that item? 

24 

25 

A 

Q 

(202) 234.4433 

Correct. 

And what was your involvement with Martin 
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1 Electronics production of the item? 

2  A The same as it was with PSI; I served as the 

3  design agent and acquisition engineering agent for the 

4  Navy. Actually for the all armed services as the design 

5  agent, and as the Navy acquisition engineer for the 

6 procurements. I worked with, at that time, the quality 

7  manager at Rock Island, who was a very involved 

8 gentleman. His name is Jerry Lowery and he and I took 

9  turns witnessing testing at Martin Electronics, which 

10 actually turned into more of me doing it than him. But 

11 I still witnessed the majority of the testing. 

12 I was also still involved as the design agent 

13 and configuration management, technical person 

14 responsible for that within our group and I fulfilled 

15 those roles for the Government and for the Navy from my 

16 time that I inherited the program around 1996 through 

17 the completion of the last Martin Electronics contract 

18 which was completed in, it was either 2003 or 2004. 

19 Around the same time that PSI was awarded their 

20 contract. 

21 Q Okay and did Martin Electronics successfully 

22 produce the Mark 24 Mod Zero signal? 

23 A In multiple contracts from 1991 through 

24 either 2000 or 2002 was the date of the last contract. 

25  They produced in excess of I believe, one million 
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1 Mission Code Alpha assets. 

2  Q In your experience, have you had an 

3  opportunity to develop, form an opinion as to whether 

4  the technical data package for the Mark 124 Mod Zero was 

5  producible? 

6 

7 

8 

A 

Q 

A 

Yes, I have an opinion on that. 

And what's your opinion? 

That is it producible and that opinion is 

9  supported by the numerous assets that were produced 

10 under the Martin Electronic contract and the multiple 

11 lots that were delivered in a consecutive manner from 

12 PSI when they were in production without quality control 

13 and other glitches hitting them. 

14 Q Okay, and do you have an opinion as to 

15 whether the foil sealing disk was the most likely cause 

16 of igniter separations that PSI experienced? 

17 A I have an opinion. My opinion is that 

18 al though it might increase the potential for it, so long 

19 as the requirements of the crimping operations 

20 prescribed in the technical data package are maintained, 

21 then it should not be an issue. 

22 MR. NEILL: I have no further 

23 questions, Your Honor. 

24 JUDGE PAGE: All right i thank you, Mr. Neill. 

25 Mr. Hirst or Mr. Karlson? 
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2 

3-171 

MR. KARLSON: Mr. Hirst will. 

JUDGE PAGE: All right; Mr. Hirst, you may 

3 cross-examine the witness. 

4  MR. HIRST: Just give me a moment, please. 

5  CROSS-EXAMINATION 

6  BY MR . HIRST: 

7  Q Mr. Bowen, could you describe a little bit 

8  more clearly the difference in the 3M 433 sealing disk 

9  that was used to produce the three lots on Interfix 4, 

10 compared to the 3M 433-L sealing disk that was used to 

11 produce the eleven lots under Interfix 17 

12 JUDGE PAGE: And Mr. Hirst, are you going to 

13 refer us to some exhibits, so that he may do that 

14 comparison? Or are you testing his memory? 

15 JUDGE PAGE: I'm testing his memory. 

16 BY MR. HIRST: 

17 A Without the use of Exhibit G-1, the 

18 difference is in terms of properties, would be that the 

19 adhesion strength of the 433-L is 38 ounces per inch; 

20 whereas the adhesive strength of the 433 proper, without 

21 the suffix, is 40 ounces per inch. And the mechanical/ 

22 the only physical difference between the two is the type 

23 of backing paper that is used with the foil material. 

24 Q Are you aware of any improvement in adhesion 

25 by using that custom backing? 
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That results in an increase, as I stated 

2  previously, from 38 to 40 ounces per inch. 

3  Q  Are you aware of any testing that was done by 

4  PSI on the actual adhesion str·ength of the custom , 

s backing? 

6  A I did not witness any. 

7  Q The question is are you aware of any of those 

8 results, not that you witnessed. 

9  A I under, my understanding was that the 433 

10 was used vice the 433-L so that PSI would have the 

11 ability because of the difference of the backing 

12 material, to perform adhesion tests independently of 

13 what 3M had on their particular lot information. 

14 Q My question, are you aware of the results 

15 that PSI achieved? 

16 A No. 

17 Q From that testing? 

18 A No. 

19 Q I'm going to ask you a question about your 

20 knowledge of the in-process testing that PSI did for 

21 leak checking the parts during manufacture. 

22 

23 

JUDGE PAGE: What's the question, Mr. Hirst? 

MR. HIRST: My question is to ask Mr. Bowen 

24 what does he know about how the in-process test for the 

25 leak testing was conducted during the manufacture of the 
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1 lots starting at the inception. 

2 BY MR. HIRST: 

3 Q  Yes, so let me be more specific. From Lot 0-

4  1-002 to Lot 1-008? 

5  A It is my understanding that there was a one 

6 hundred percent screening operation performed for all 

7  production, commencing about Lot 1-002; I'm not sure, I 

8  don't think it was done on 1-001. But I'm aware of it 

9  starting with Lot 1-002. And has continued throughout 

10 the balance of the contract. 

11 Q Yesterday, you heard witness Terry Goodrich 

12 testify to the fact that when he started with PSI, he 

13 came in on board on 01-002. I believe if you were 

14 listening carefully, he indicated that leaking was a 

15 major problem. In light of that information, how can 

16 you suggest that the sealing disk 3M 433-L was doing a 

17 good job? 

18 A Because the leakage issue prior to Terry's 

19 employment, as exhibited in Lot 1-001, was not a 

20 function of the sealing disk problem; it was a function 

21 of a crimping issue. And as you would have, as I 

22 explained in my testimony previously, the problem was 

23 occurring because of the failure of the vendor of PSI to 

24 properly re-anneal the outer container to the T-6 temper 

25  condition as required by the technical data package 
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1 prior to shipping the material to PSI. Once that was 

2  brought to PSI's attention, so their vendor was able to 

3 correct that issue, there was no further issues with the 

4  crimping. 

5  Q In light of that, how can you explain that 

6 three hundred percent in-process checking had to be done 

7  to get the parts to stop leaking? If they were crimped 

8  properly, wouldn't they have passed the initial leak 

9  test? 

10 A I was only aware of a one hundred percent 

11 screening operation until Lot 1-10 had its problems; and 

12 given a scrap rate that was documented by PSI of only 

13 about one percent, I don't see where that a three 

14 hundred percent screening operation would have been 

15 necessitated. 

16 Q Again, Mr. Goodrich clearly testified that in 

17 the production of all the lots on Interfix 1 when he 

18 came on board had leaking problems. He also testified 

19 to the fact that many of the lots had to be rechecked 

20 two hundred percent. I think he testified to the fact 

21 that became standard. can you explain to me and the 

22 court how a lot could pass an initial leak test and then 

23 not pass later? 

24 A Which part of the question do you want me to 

25 answer first? 
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1 Q Whatever you choose. 

2  JUDGE PAGE: No. No. Sorry I Mr. Hirst. I'm 

3  going to ask you to break this down into short, to the 

4  point questions. That's a multipart question. Ask him 

5  in individual parts, please. 

6  MR. HIRST: My question is why would a two 

7  hundred percent leak check in-process test be required? 

8 

9 

JUDGE PAGE: For? 

MR. HIRST: For lots produced on Interf ix 1, 

10 specifically Lots 1-2 through 1-8. 

11 BY MR. HIRST: 

12 A If there were recurring problems as exhibited 

13 post, back up. If you are a one hundred percent 

14 screening operation and you find there are still issues 

15 with leakers after that because you did not catch them 

16 on the first time around, then that would be a cause for 

17 a second, or a two hundred percent screening operation. 

18 That could be one justification. There could be 

19 several. 

20 this. 

21 Q 

But we're speaking in the hypothetical on 

Please enumerate what, you said several; what 

22 would be some of the other causes? 

23 A I' rn  sorry; I didn't follow that. 

24 Q You just said there could be several causes. 

25 Would you please enumerate what those several causes 
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1 are? 

2 A As to what could be causes of failures? 

3 Q  Mm-hmm. 

4  A I said if there were several failures, then 

5  that would be a cause to do a second screening 

6  operation. But I was not aware of such a thing 

7  happening. And Mr. Goodrich, Terry testified that there 

8  were repeated issues during the first Interfix 

9  production where there were LAT failures that had to be 

10 screened and resubmitted. That was blatantly incorrect. 

11 None of the test reports indicate that ever happening. 

12 So quite simply, the answer to the first part of your 

13 question you asked previously is, the reason is that 

14 Terry was wrong. 

15 Q That's your opinion, that Mr. Goodrich was 

16 not telling the truth? 

17 A No. I did not say he was not telling the 

18 truth. Mr. Goodrich was mistaken. He made statements 

19 that are not factually correct. Because there are 

20 absolutely no lot test reports through Lot Interfix 1 

21 from Lot 1-2 through 1-9 that exhibited, that 

22 demonstrate there were leakers involved during the LAT. 

23 And the test report from Lot 1-1 specifically denotes 

24 that all the leakers occurred through the 0-ring hole. 

25 Q 

(202) 234-4433 
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1 the lot we want to look at is 04-002, we should have the 

2 tab for that in your book, Tab 284. Page 42, please. 

3  I would like you to please read, Mr. Bowen, Section B-2, 

4  Title Five Foot Drop Test. 

5  A Okay, B-2, Five Foot Drop Test. Five units 

6  were subjected to the five foot drop test in accordance 

7 with Weapons Specification 13697, Red N, Paragraph 

8 4.5.2.1 and PSI Procedure P-8888. All five passed this 

9  test. 

10 

11 

Q 

A 

Please read the paragraph, Subparagraph A. 

SubparagraphA: Skill Integrity. The five 

12 foot drop test units above were resubmitted to the skill 

13 integrity test following the drops. All five units 

14 passed this test. As mentioned in 1, above, sample 

15 number forty which failed the initial sealing test, 

16 passed the sealing test after the five foot drop test. 

17 

18 

Q 

A 

Do you have an explanation for that? 

As to what exactly happened? I do not know 

19 exactly. I have theories it could have happened. I was 

20 not there to witness any kind of a postmortem on the 

21 unit to see what was wrong with the unit, so I have no 

22 direct knowledge, because I was not there for this test. 

23 Q Thank you. Was there a stop work order 

24 issued by the Government to PSI on this contract? 

25 A Yes. 
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1 

2 

Q 

A 

Do you remember when it was issued? 

I don't recall the exact date. 

3-178 

In the 

3  sequence of events, it was subsequent to the failure of 

4  Lot 2-3. 

5  Q Do you know why the stop work order was 

6  issued? 

7  A It was purported that there was no viable 

s source for material for the foil seal that would pass 

9  all tests including temperature and humidity, and with 

10 the info:nnation available at the time, the Government 

11 responded with a stop work order. As to what they 

12 perceived at that time, you'll have to talk to Julie 

13 about the perceptions and the contractual perspective; 

14 but I'm the technical person on this. 

15 Q In the course of the stop work order, were 

16 you engaged by others that had to rule on it for your 

17 view of the reasonableness of the REA? 

18 A Yes, as the design agent, I was contacted by 

19 part, I was part of the Government team. 

20 Q Do you recall what you might have offered up 

21 to the team about the reasonableness of it? 

22 A There were several things discussed; I'm not 

23 sure which aspect you' re specifically asking about. 

24 It's a rather broad scope of, I was the technical 

25 representative for the Navy, talking about the viability 
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1 of what was going on. 

2 

3  REA? 

4 

Q 

A 

Okay. What was the ultimate outcome of the 

The ultimate outcome of the REA is that PSI 

5 was awarded funds for the duration of the stop work 

6 order in accordance with law and that, above and beyond 

7  that, the negotiated settlement was along the lines of 

s government buying Lot 2-3, either, I don't recall if it 

9  was at price or at a discounted rate. 

10 I believe there may have been an additional 

11 hundred thousand dollars of consideration offered at the 

12 time. But again, as the technical person I was not 

13 involved in the financing sides or the legality side of 

14 the negotiations. 

15 Q 

16 question. 

In your testimony, I want to ask you a 

I believe what you said in your testimony, 

17 prior testimony that PSI's in-process torque test did 

18 not comply with the requirements of relative movement. 

19 Is that correct? 

20 A Close. I believe I stated that it did not 

21 confirm, that it was confirming that the requirement was 

22 being met. 

23 Q In the course of the beginning of the 

24 contract, is it not true that PSI would have submitted 

25 an AIE list for all the inspection equipment they were 
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1 going to use in the contract. Is that true? 

2 

3 

A 

Q 

That is correct. 

Would this torque test requirement have been 

4  included in that AIE list? 

5  A Not necessarily. AIE, as required by the 

6 Navy includes only those items which are nonstandard. 

7  A standard torque wrench is the same as a standard metal 

8 ruler, the same as in the other standard equipment is 

9  not material that would need to be routed through the 

10 Navy technical personnel for review and approval. 

11 

12 

Q 

A 

Isn 1 t this true this was an Army contract? 

It was an Army contract. It was an Army 

13 contract on the basis of having multiple services as a 

14 customer and therefore is by charter of the Senior 

15 Manager of Conventional Ammunition, which was stood up 

16 in 1977, it is their charter to consolidate procurement 

17 efforts--

18 

19 

Q 

20 at a time. 

Let me just ask the question more directly. 

JUDGE PAGE: Excuse me. Just a moment. One 

Just a moment. Mr. Hirst, I 1 m sorry; did 

21 you have a comment? 

22 

23 

MR. HIRST: I wanted to clarify the question. 

JUDGE PAGE: Then please do so, but let's 

24 make sure since the record needs to be clear, that we 

25 only speak one at a time. Go ahead, Mr. Hirst; you may 
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1 clarify your question. 

2  BY MR. HIRST: 

3  Q Mr. Bowen, do you know if this torque test 

4  equipment was submitted as part of the pre-startup 

5  requirements for acceptance by the Government? 

6  A No. 

7  Q Thank you. In the course of your many 

8  visits, albeit you admitted many visits to PSI, did you 

9 ever seen this in-process torque being done? 

10 

11 

12 

A 

Q 

A 

No. 

When--

Let me clarify that. I did not see it prior 

13 to the testing of Lot 33-A, where it was done as an 

14 informational test as part of the test procedure. 

15 Q But, 03-002, I withdraw that question. I 

16 want to ask you a different question. What is your 

17 specific definition of relative movement? 

18 A 

19 another. 

20 

21 

Q 

A 

Movement of one object with respect to 

And how is it measured? 

In terms of distance, either in inches or 

22 centimeters. It could be measured in radian, since it's 

23  a circumferential movement; but that would be very 

24 difficult. It's much easier to just measure it with a 

25 pair of calipers. 
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1 

2  that 

3  test, 

4 

5 

6  test 

7 

Q 

was 

3-182 

This was specific to the relative motion test 

done with a line. You recall, you recall that 

don't you? 

A Yes, I do. 

Q Can you relate to the court exactly how that 

was done, please? 

A After the item was crimped, or fully 

s assembled with the ignition housings being crimped on 

9  each end, there was a line of demarcation drawn using a 

10 metal ruler as a straight edge and a superfine tipped 

11 Sharpie to draw a straight line along the somewhat 

12 contoured interface between the ignition and the outer 

13 container. Then subsequent to that, the unit was placed 

14 in a holder, where it was secured; so that the middle 

15 was held in a clamp. The torque wrench was applied with 

16 its attachment to the top and twisted until release of 

17 the torque wrench was felt; at which time the unit was 

18 released from the clamp and in an effort to look 

19 longitudinally down the line to determine whether there 

20 had been any movement to the side caused by the torque 

21 test. If there was measurement, if there was any break 

22 where it could be seen when looking down the line of it 

23 at the mark, it was then measured. 

24 Q So what was the ultimate measurement of the 

25 separation that was allowed? For example, if the outer 

(202) 234-4433 
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1 container and the igniter separated two thousandths 

2  during this test, for example, is that relative 

3 movement? 

4 

5 

6 

A 

Q 

A 

That could not be visually discerned. 

Is it relative movement? 

Within the parameters of the test, it is 

7  beyond the standards of what could be determined. If 

a there was a visible break, then that was considered to 

9  be relative movement. 

10 

11 

Q 

A 

The question--

The standard of classification at that point 

12 was if it was visually determined at the line of 

13 demarcation. 

14 Q So could a very small separation, let's not 

15 use such an extreme example. Let's use ten thousandths. 

16 Could that be determined during this test? 

17 A Ten thousandths may be discernible looking at 

18 the naked eye along the line. Most of the failures that 

19 we saw were along the lines of a sixteenth to an 

20 eighteenth of an inch, which would be about six to ten 

21 times, six to twelve times that. 

22 Q If there was a separation of ten thousandths, 

23 would that be a failure of this relative motion test, in 

24 your opinion? 

25 A 

(202) 234-4433 
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1 as defined, there's a certain limitation of any kind of 

2 test you perform. If you weigh something to weigh two 

3  hundred pounds, you can't weight it to 0.00001 ounces. 

4  The limitations of the test procedure create a limit by 

s which a pass and accept/reject criteria can be 

6 established. 

7  In this test, as jointly determined with 

s meetings, at the kickoff meeting with the quality 

9  control personnel from Rock Island, myself, Matt Adams 

10 from the Air Force and PSI personnel, we jointly looked 

11 at a method, the best method to obtain something that 

12 could be utilized and functional without costing three 

13 thousand dollars a test. And the way to do that was 

14 determined was to basically use a straight edge and an 

15 extra fine Sharpie, if the movement was such that the 

16 overlap of the line, the thickness of the line, if the 

1 7 movement was more than the thickness of the 1 ine, it was 

18 a failure. If there was a gap between the line, 

19 subsequently that is even a worse fail. And most of the 

20 instances we saw that were failures, there was a 

21 distinct break beyond the thickness of the line equal to 

22 approximately one eighth or one sixteenth to one eighth 

23  of an inch. 

24 Q Those breaks that you just discussed that you 

25 observed, when did you observe these? 
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1 A 

3-185 

During the process of trying to define the 

2  procedure and doing the checks on the crimping 

3  operations the week of the kickoff meeting when we went 

4  down the hill and tried to figure out how to do it. 

5 

6 

Q 

A 

Went down the hill? 

The meetings were held up at the 

7  administrative office at PSI and then we went down the 

8  hill--

9  Q Down the hill. Excuse me, I 1 m sorry. I 

10 thought you might have been referring to Hill Air Force 

11 Base. 

12 A No. Down the hill at your facility. 

13 Q I understand. 

14 A Topographical reference, I guess. 

15 Q So there was some movement that was detected 

16 in this test? 

17 A Yes. 

18 Q Okay. Did those parts later function? 

19 A I believe most of them did. I'm not sure. 

20 Q Was separation measured as part of this test 

21 between the outer container and the igniter? 

22 A There was an attempt to measure if there had 

23 been any push out or separation. 

24 

25 

Q 

A 

{202) 234-4433 
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1 

2 

3 

4 

s time. 

Q 

A 

Q 

3-186 

What was the result? 

I don't remember the data from it. 

You don't recall? 

JUDGE PAGE: One at a time, sir. One at a 

6 BY MR. HIRST: 

7  Q At any rate, whatever test, whatever 

8 conclusions that were drawn from this testing, did any 

9 of those conclusions support that there was separation? 

10 

11 

12 

A 

Q 

I don't recall. If you could cite me-

Post function separation. 

JUDGE PAGE: Excuse me. Now. Mr. Hirst, ask 

13 your question completely and then we' 11 allow Mr. Bowen 

14 to answer. 

15 

16 

MR. HIRST: Okay. 

JUDGE PAGE: Ask your question fully. Then 

17 pause and we'll let Mr. Bowen answer. 

18 THE WITNESS: You' re asking with respect to- -

19 JUDGE PAGE: Mr. Bowen, let Mr. Hirst ask his 

20 question fully. 

21 

22 

THE WITNESS: I thought he had. 

JUDGE PAGE: Let's let him do it again, just 

23 to make sure it's clear. 

24 THE WITNESS: All right. 

2S BY MR. HIRST: 
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1 Q We'll go a little more slowly. 

3-187 

The parts 

2  were functioned, correct? 

3  A As I recall. 

4  Q All right. Was there any attention paid to 

s separation of the igniter from the outer container as 

6  part of this testing? 

7  A I recall there being measurements taken of 

a the igniter housing to the outer container pre and post 

9  function to try to determine if there was any affected 

10 push out of the igniter from that crimping operation. 

11 I do not recall the results of those measurements. 

12 Q Okay. Do you recall if there was any post 

13 function separations during this testing? 

14 

15 

16 

A 

Q 

A 

Complete separations? 

Post function separations. 

That's what I'm asking. Separation being a 

17 slight movement or a complete separation? 

18 Q A post function separation where the igniter 

19 would have come off. 

20 

21 

22 

23 

24 

25 

A Come off completely? 

Q Mm-hmm. 

A I do not recall any. 

Q Do you recall what sealing disk was used to 

make up these test runs? 

A 

(202) 2344433 

No, I do not. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE ..  N.W. 
WASHINGTON, D.C.  200053701  www.nealrgross.com 



APPX684

1 Q Okay. 

3-188 

You mentioned before in your prior 

2 testimony that there was a critical defect that occurred 

3  in the testing of Lot 04-003. What happened after that 

4  critical was found? 

5  A I don't recall a critical defect during the 

6 functioning of Lot 4-3; I remember there being an in-

7  process critical issue that occurred that was resolved 

8  prior to the submitting of the lot for lot acceptance 

9  test; but I don't recall there being a critical failure 

10 during the execution of lot acceptance test for 4-3. 

11 Q Okay. After it was detected, the critical 

12 defect in 4-3, that you just described. What happened? 

13 A I was not directly involved--

14 MR. NEILL: Objection; that misrepresents the 

15 witness's prior testimony. 

16 JUDGE PAGE: Mr. Hirst, I  confess I  was a bit 

17 confused by your question and I ask you to restate it. 

18 BY MR. HIRST: 

19 Q 

20 screened? 

21 

22 

23 about. 

After the critical was detected, was the lot 

JUDGE PAGE: Which lot was this, sir? 

MR. HIRST: 04-003. This lot we're talking 

24 BY MR. HIRST: 

25 A 

(202) 234-4433 

My knowledge of the critical failure in Lot 
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1 4-3 was an in-process critical failure as the result of 

2 misalignment of the trigger assembly with respect to the 

3 D-10 hole. How that was handled internally with DCMA 

4  prior to the lot being completed and submitted to the 

s  Government for, as a lot for acceptance testing was not 

6 within my purview and I am not aware of what the process 

7 was. I am only aware that there was an issue with an 

8  in-process critical failure. 

9  Q The lot that we're speaking of, Lot 04-003 

10 ultimately did get tested, did it not? 

11 

12 

A 

Q 

Yes. 

In order for it to have been tested, is it 

13 not true that the critical would have had to been 

14 addressed and cleared? 

15 

16 

A 

Q 

Yes. 

I have some questions that we're going to 

17 need to use Tab 282 for, please. 

18 

19 

20 

21 

A 

Q 

A 

Q 

282 or 284? 

282. 

282, okay. 

Just give me a moment to give you the page 

22 reference, Mr. Bowen. Would you please turn to Page 44? 

23 

24 

25 

A 

Q 

A 

(202) 234-4433 

Okay. 

What is this first page of this document? 

It is your presentation of a lot test report 
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1 for Lot PSI 07Golf002-001. 

2  Q Thank you. Would you please turn to Page 45? 

3 And I would ask you to please read the first line? 

4  A Triple asterisk, Two minors were noted, an 

s igniter assembly separated from the can post function. 

6  Q Thank you. The next, I would ask you to turn 

7  to Page 46 for me. What is on this page, Mr. Bowen? 

8  What does this represent? 

9  A This is the flare functioning data for the 

10 transportation vibration subgroup of the LAT in question 

11 of Lot 2 - 1 . 

12 Q Serial Number 130, there's an annotation of 

13 trigger assembly off. What does that mean to you? 

14 

15 

A 

Q 

That the trigger assembly came off. 

Are those your initials in the lower right 

16 hand corner, Mr. Bowen? 

17 

18 

A 

Q 

yes, they are. 

Thank you. Please turn to the next page. 

19 Page 47, for the record. I would point your attention 

20 to Serial Number 126. Could you please read the 

21 comment? 

22 

23 

A 

Q 

Trig assembly came off. 

I would point your attention to Serial Number 

24 12, please read the note. 

25 A 

(202) 234.4433 
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1 Q 

3-191 

Are those your initials in the lower right 

2  hand corner? 

3 

4 

A 

Q 

Yes, they are. 

Mr. Bowen, what does the total amount of 

s separations noted in this test report? 

6 

7 

A 

Q 

On the raw data sheets, three. 

Thank you. I would next ask you to turn to 

8  Page 32, Tab 282. Excuse me, Page 32 of 282, that's 

9  correct. Again, what is this page representing? 

10 A This is the cover page for your submittal of 

11 test report for that PSI 07Juliet002-002. 

12 Q I would draw your attention please to the 

13 bottom line on the report that is denoted with two 

14 asterisks. Would you please read that note for me? 

15 A One minors were noted. The igniter assembly 

16 has separated from the can post function when the 

17 expended unit was tossed and hit the ground. 

18 Q  Thank you. I would ask you please to turn to 

19 Page 34 of Tab 282 next, and point your attention to 

20 Serial Number 66. Would you please read the note next 

21 to, next to the Serial Number 66, please? 

22 

23 

A 

Q 

Trig assem off. 

Are those your initials in the lower right 

24 hand corner? 

25 A Yes. 

(202) 2344433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C.  200053701  www.nealrgross.com 



APPX688

1 Q 

3-192 

Thank you. I would next ask you to turn to 

2 Page 35 of 282. I would point your attention Serial 

3 Number 47. Please read the note next to it. 

4  A Trig ass em came off. 

5  Q Are those your initials in the lower right 

6  hand corner? 

7  A Yes. 

8  Q Thank you. How many separations occurred on 

9  this lot, Mr. Bowen. 

10 

11 

A 

Q 

Per the raw data sheets, two. 

Thank you. Could you please turn to Page 1 

12 of Tab 282 next? Let me just back up and ask a 

13 clarifying question first. Mr. Bowen, you have 

14 testified before you were present at this LAT, correct? 

15 

16 

17 

A 

Q 

A 

Yes. 

What is represented on this cover sheet? 

The lot acceptance test report for Lot 

18 PSI09De1ta003-002. 

19 Q I would point your attention to beneath the 

20 Pyrotechnic Specialties, Incorporated line, which is 

21 typed. There's a handwritten note. Do you know what 

22 that is? 

23 

24 

A 

Q 

Reviewed by something, 9/21/09. 

Thank you. Below that there is a symbol. Do 

25 you know what that symbol is? 
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1  A 

3-193 

The double eagle stamp is consistent with 

2  what is utilized by DCMA Representatives. 

3  Q And typically how is that stamp used? 

4  A To indicate review and chop off on some 

s process being done, being witnessed or being confirmed. 

6  Q Thank you. The next page I would like to 

7 bring your attention to is Page 6  of Tab 282. Could you 

8 please read for me Paragraph 4 that begins in underline, 

9  High Temperature Function? 

10 A High temperature function. Twenty signals 

11  were tested at high temperature and were in conformance 

12 with the requirements. 

13 Q Thank you. Please turn to Tab 282, Page 15 

14 for me. And on Row one, Serial Number 99, is there a 

15 note next to it? 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Yes. 

Could you please read the note? 

Housing fell off. 

What does that mean to you? 

From being there, that the ignition housing 

21 or the trigger assembly, which is defined by the part 

22 being named a housing, separated. 

23 Q I draw your attention next to three lines 

24 below it, Serial Number 54. 

25 annotation next to it. 

Again, please read the 
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1 

2 

A 

Q 

3-194 

The same comment, housing fell off. 

Thank you. So how many separations occurred 

3 on this lot? 

4  A By the raw data sheet, two. 

5  Q Thank you. You mentioned in your previous 

6 testimony the name of a gentleman that I believe works 

7  for the Navy by the name of Douglas Starke? 

8 

9 

A 

Q 

10 Starke? 

11 

12 

13 

A 

Q 

A 

Yes, it was a question regarding Doug Starke. 

And again for my benefit, who was Doug 

Doug Starke--

Or who was Doug Starke? 

Doug Starke in the scope of the email 

14 reference previously was writing as a manager in the 

15 IWS3C Program Office. 

16 Q And in that function, what kind of 

17 responsibilities would he have for the contract? What 

18 decisions could he make? 

19 A For the contract, he has no authority. For 

20 the funds that were provided, he has the ability to say 

21 what pref er enc es he might have, but he has no authority 

22 in the contract. 

23 Q What was your relationship with Mr. Starke, 

24 your working relationship with him? 

25 A Good. I ' ve known Doug for a long time. He 
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3-195 

1 was a junior engineer in our group for several years 

2 before he moved into program management. 

3  Q I should clarify the question. What was your 

4  professional relationship? How would you interact with 

5  his position, in your position? 

6  A In his position as manager in IWS3C, I had 

7  officially minimal contact with him since he was over a 

8  family, or a number of individual program managers and 

9  had the responsibilities for the different areas that he 

10 oversaw; and I dealt primarily with the person in that 

11 particular program off ice. In this case, Jeff Rozanski 

12 was the specific program manager I dealt with. And Doug 

13 was one level above him. However, since I've known Doug 

14 for a long time, he and I would communicate upon 

15 occasion as desired. 

16 Q Thank you. Okay, Mr. Bowen, bear with me for 

17 a second. I need to find the right tab. 

18 A The D-ring binders are a lot easier to work 

19 with than the round binders. 

20 

21 

22 

Q 

A 

Q 

Yes, please, let's turn to Tab 288. 

288. 

I believe this email is read in its entirety 

23 before and I don't intend to do that again; so I'm just 

24 going to ask you some specific questions about the 

25 email. The last line of this email says: 

(202) 234-4433 
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1 decides to pursue termination for default, the Navy 

2  requests to make the option available to accept the two 

3  most recent production lots at renegotiated cost as part 

4  of the determination settlement. Do you know what two 

5 lots Mr. Starke was referring to? 

6  A The two most recent production lots would 

7  have been 4-2 and 4-3. 

8  Q Okay. Did Mr. Starke have the authority to 

9  make that recommendation to Mr. Pierce? 

10 

11 

12 

13 

A 

Q 

A 

Q 

To make the recommendation? 

Or the request. 

The request, yes. 

Thank you. Do you have any recall of 

14 referring Chemring Ordinance personnel to PSI to 

15 purchase a crimper? 

16 A I commented that you had two crimpers in hand 

17 and might be willing to sell one, or both. 

18 Q  Were you involved with their contract during 

19 that time period? 

20 A I had served as the design agent and 

21 acquisition engineering agent for the Mod One 

22 configuration of 124 for that contract. 

23 

24 

25 

Q 

(202) 234-4433 

So you would have had the same--

JUDGE PAGE: One at a time, gentlemen. 

MR. HIRST: I apologize. 
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1 BY MR. HIRST: 

2 

3 

A 

Q 

Fine. Until I retired. 

So your duties would have been exactly the 

4  same as they were at PSI, just a different contractor, 

5  different contract, correct? 

6 

7 

A 

Q 

Correct. 

Do you have any knowledge of how they were 

8  doing with the contract in May of 2013? 

9  A As far as specific timeline denoting, that it 

10 was at a given time, I would hate to say something where 

11 I would be incorrect. I am, without checking records of 

12 what the timeline was specifically. I'm trying to think 

13 when it was they passed the first article. I know when 

14 they were awarded the contract, they were awarded two 

15 large contracts at the same time. 

16 In order to accommodate that, they underwent 

17 an extensive remodeling project on one of their 

18 production buildings that put them about, it took them 

19 about a year and a half to perform, which put them well 

20 behind schedule by the time they got the building 

21 refurbished and refitted with equipment and at that 

22 'point they started the process of putting samples 

23 together to actually work on building and passing the 

24 first article. 

25 Q 

(202} 2344433 

Thank you. The current Mark 124 is a Mod 
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3-198 

1 One, correct? 

2 

3 

A 

Q 

4  Mod Zero? 

5  A 

Correct. 

What is the significance of Mod One versus 

The fact that it became a Mod One but still 

6 remained a Mark 124 in the inventory system says that 

7  the two would be interchangeable functionally; but that 

8  there is a specific difference between the two in terms 

9  of configuration for configuration management purposes. 

10 In this case, the difference between the Mod One 

11 configuration and the Mod Zero configuration is solely 

12 within the composition of the candles. There was an 

13 effort made to try to reduce the hazardous components 

14 within the candles, such as the red lead in the ignition 

15 cup on the flare side, the xylene on the smoke side. 

16 Q Okay. Again, going back to your 

17 participation when the lots were made on Interfix 4; I 

18 believe you testified that you weren't present, nor did 

19 you witness the testing of 04-00l(a), is that correct? 

20 

21 

22 

A 

Q 

A 

23  not there. 

24 Q 

The FAT LAT? 

Correct. 

I was not; that is a correct statement, I was 

Were you present at the 1 did you witness the 

25 testing of 04-002? 

(202) 234-4433 
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1 

2 

3 

4 

A 

Q 

A 

Q 

3-199 

No, I was not there. 

Were you present at 04-003 testing? 

Yes, I was. 

OOT testing. Do you recall if there was a 

5 meeting held after the testing? 

6  A I don't recall. We usually have a closeout 

7  meeting to talk about things before we leave and that's 

a pretty much standard in all cases; so yes, I'm sure 

9  there was a closeout meeting. 

10 Q Okay. Do you recall recommending submitting 

11 the lot for acceptance on deviation? 

12 deviation for the lot to be accepted? 

Submitting a 

13 A I may have, given the nature of what there 

14 was. It would have been marginal on the duration of the 

15 extensive long cold smokes and the fact that there was 

16 a leaker which required springing, if amenable by the 

17 receiving activity. In this case, since Lot 4-3 was 

18 earmarked for the U.S. Air Force, it ultimately would 

19 have been their call. 

20 MR. HIRST: Thank you, Mr. Bowen; I'm done 

21 with my questions. 

22 JUDGE PAGE: All right; thank you, Mr. Hirst. 

23 Mr. Neill? Have you any redirect? 

24 MR. NEILL: I do, Your Honor; just a couple 

25 of brief questions. 

(202) 2344433 
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1 REDIRECT EXAMINATION 

2 BY MR. NEILL: 

3  Q Mr. Bowen, on cross-examination, Mr. Hirst 

4  asked you about a discrepancy in the number of trigger 

s assembly separations noted in the data sheets that you 

6 had witnessed, a discrepancy between the number on the 

7 data sheets and the number in PSI's letter summarizing 

s the test results. Do you have any explanation for that 

9  discrepancy? 

10 A Given my discussions with Mike Trotter, when 

11 the separationsoccurredduring2-l and 2-2 tests, which 

12 were done concurrently and the right--

13 MR. HIRST: Objection .. 

14 JUDGE PAGE: Sir? You have an objection? 

15 MR. HIRST: I do. 

16 JUDGE PAGE: State it, please. 

17 MR. HIRST: Mr. Trotter is not here to 

18 testify; he's not an employee of PSI any longer. It's 

19 hearsay. 

20 JUDGE PAGE: All right. At this point, Mr. 

21 Bowen has not offered any statements made out of court 

22 by Mr. Trotter. I will overrule the objection and allow 

23 Mr. Bowen to continue. If he quotes Mr. Trotter, you 

24 may renew your objection. 

25 BY MR. NEILL: 

(202) 2344433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C.  200053701  www.nealrgross.com 



APPX697

1 A 

3-201 I 

Subsequent to those two lot test I was 

2  discussing the wording of the weapons specification 

3  wherein it says, there shall not be separation during 

4  function, and limitations that were implied inherently 

5  from that. Consequently, the only thing that I can 

6  suggest as to discrepancy would have been the fact that 

7  a week later when the PSI personnel generated the report 

8  from the raw data, they did not count properly because 

9  otherwise, they would have made some kind of annotation 

10 as to contain all separations. 

11 

12 

MR. NEILL: I have no further questions. 

JUDGE PAGE: All right. Mr. Hirst, is there 

13 anything further? 

14 

15 

MR. HIRST: No, Your Honor. 

JUDGE PAGE: All right; thank you. Mr. 

16 Bowen, you may step down. 

17 MR. BOWEN: I'll clean up my mess. I do not 

18 want to rip up my tie, nor do I want to take your 

19 equipment down the aisle. 

20 JUDGE PAGE: Government, you may call your 

21 next witness. 

22 MR. NEILL: Your Honor, we would request if 

23 possible, just a very brief recess, because we believe 

24 we might be able to cut down the questioning of the next 

25  witness. 
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1 

2 

3 

4 Thank you. 

3-202 

JUDGE PAGE: How long would you like? 

MR. NEILL: Five minutes? 

JUDGE PAGE: We'll recess for five minutes. 

s  (Whereupon, the above-entitled matter went 

6  off the record at 3:53 p.m. and resumed at 3:59 p.m.). 

7  MR. NEILL: Your Honor, the Government would 

s like to call Mr. Dean Cowart. 

9  JUDGE PAGE: Sir, if you would please, raise 

10 your right hand? 

·· 11 WHEREUPON, 

12 DEAN COWART 

13 was called as a witness by the Respondent and, having 

14 first been duly sworn, assumed the witness stand, was 

15 examined and testified as follows: 

16 JUDGE PAGE: Please be seated, sir. 

17 DIRECT EXAMINATION 

18 BY MR. NEILL: 

19 

20 

21 

Q 

A 

Q 

Are you ready Mr. Cowart? 

Yes, sir. 

Excellent, thank you for joining us this 

22 afternoon. First, can you just please tell us a little 

23 bit about your educational background? 

24 A I was Air Force for thirteen years. I broke 

25 my back during Desert Storm and was medically retired. 
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1 I went back to college, got my degreei I'm Microsoft 

2 Certified Network Engineer. I am program quality level 

3  two certified in quality. I  have been a, I  was, had 

4  been a QAR in munitions and weapons for approximately 

5  ten years, which eight was with PSI, eight and a half. 

6  JUDGE PAGE: And sir, excuse mei I'll also 

7  ask you to please slow down. 

8  MR. COWART: I'm sorry, I thought I was slow 

9  that time. 

10 JUDGE PAGE: Slower, then please, sir. 

11 BY MR. NEILL: 

12 Q Mr. Cowart I you mentioned that you were 

13 something level two certified; can you go into a little 

14 more detail? 

15 A It's program quality management, PQM. It's 

16 a required course for DCMA to be level two qualified to 

17 be a certified with a needle stamp, which is our stamp 

18 for approving or disproving our inspection processes. 

19 And it, s a two year requirement classes to be certified. 

20 Q Okay. And when were you assigned as an 

21 inspector at PSI? 

22 

23 

A 

Q 

Approximately March of 2004. 

And do you recall when did you leave PSI? 

24 Leave your post as an inspector? 

25 A 

(202) 2344433 
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1 Q 

3-204 

Okay, so you were there approximately a 

2  little over eight years? 

3 

4 

A 

Q 

Yes, sir. 

Okay. And when you left PSI in the summer of 

5  2012, do you recall why did you leave PSI? 

6  A There were some accusations, personal 

7  accusations made between, from an employee; there was no 

s findings through the DCMA Council and I decided after a 

9  long eight and a half years at one agency, I mean, one 

10 contractor was a little bit long. Personalities get too 

11 close and I asked to be removed. So I took over the 

12 contracts. 

13 

14 

Q 

A 

15 contracts. 

16 Q 

17 be in one 

18 A 

Excuse me, could you repeat that last? 

I went and took over contracts, other 

Okay. Is it normal for a DMCA inspector to 

location for eight and a half years? 

Not necessarily. It's abnormal in some 

19 aspects, but in this case, no. We only had two ammo 

20 qualified people in the south. 

21 Q Got you. And when you left PSI were you 

22 removed for cause? 

No. 23 

24 

A 

Q Another thing I wanted to ask you about is, 

25  being a DCA inspector, did you perform several tests at 

(202) 234-4433 
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1 PSI? 

2  A 

3-205 

DCMA employee Q  hours do not perform tests; 

3 we witness tests and inspections with contractor 

4  personnel. 

5  Q 

6  A 

7  Q 

8  tests? 

9  A 

10 Q 

11 A 

12 Q 

13 A 

14 fail. 

You witness tests, you do not perform them? 

No, sir. 

When you witness them, do you evaluate the 

Or evaluate the results? 

We evaluate for pass or fail. 

Pass or fail? 

Yes, sir. 

And do you test to fail? 

No, sir. There's no such a thing as test to 

15 JUDGE PAGE: One at a time gentleman, please. 

16 Just want to make sure. Please pause after you give an 

17 answer, please pause before you ask a question. 

18  BY  MR.  NEILL: 

19 Q Let me just repeat that to make sure the 

20 record is clear, sir. Do you test to fail? 

21 

22 

23 

A 

Q 

A 

No, sir. 

How do you test? 

We have, this contract is an AQL of 

24 requirement for mil standard 1960. It gives us specific 

25 requirements based on lot size. We pull approximately 
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1 ten thousand rounds. We will do, we 1 ll have a hundred 

2  and ninety-two inspection samples per individual part 

3 and then contract mandates how many LAT samples to be 

4  pulled for testing at final acceptance. 

5  Q And is that in the specification for this 

6  particular contract on the samples you would pull to 

7  test? 

8  A Yes, sir. 

9  Q And do the specifications also provide the 

10 guidelines for what would be considered a passing or 

11 failing? 

12 A Yes, sir. 

13 Q And did you follow the specifications for 

14 this particular contract when testing under this 

15 contract? 

16 

17 

A 

Q 

Yes, sir. 

A few weeks ago, we had a witness named 

18 Richard Profeta, who testified, actually, let me 

19 withdraw that question and let me start this over. Did 

20 Richard Profeta ever witness you observing the testing 

21 of the Mark 124 Mod One? 

22 

23 

A 

Q 

No, sir. 

Numerous witnesses have testified regarding 

24 the torque test that was initiated following a failure, 

25 a critical failure, excuse me, of Lot 003-003; which 

(202) 234-4433 
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1 involved using a hand torque and testing to twenty 

2 pounds per inch. Is that correct? 

3 

4 

A 

Q 

Yes, sir. 

PSI personnel have testified that you 

5  observed that testing, is that correct? 

6  A After it became apparent that it was not 

7  being utilized in a way that we could get an actual, a 

8  relative motion test, physical measurement-, it was 

9 brought out in early, I believe it was like, in the '03 

10 time frame. Prior to that with the numerous other 

11 aspects of PSI' s working with the 124, that test was not 

12 as important as getting the crimping and the seals 

13 worked 1 so we was more closely in those areas, or I was. 

14 Q I 1 m specifically asking about the test that 

15 PSI decided to implement as part of their corrective 

16 action following a critical failure of 03-03; and in 

17 that test they, we have prior testimony saying that they 

18 would use the torque wrench and do it, the twist to 

19 about twenty pounds per inch, or something along those 

20 lines. Is that correct? 

21 

22 

A 

Q 

Yes, sir. 

And did you witness before Lot 003-03 (a) when 

23 PSI implemented this test, were you witnessing those 

24 tests? 

25 A 

{202) 234-4433 

Yes, sir; by sampling mode. 
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1 

2 

3 

4 

Q 

A 

Q 

A 

Say again? 

By sampling. 

And what do you mean by sampling? 

3-208 

With approximately ten thousand rounds per 

5  lot, we woul~ pull a hundred and ninety two throughout 

6  the life cycle of the program, I mean, the life cycle of 

7  that LAT from beginning to end. We would randomly 

8  witness every so many days, every so many hours, you 

9  know, how long it took the lot. 

10 Q Would you go to Tab 80, please? Are you 

11 there, sir? 

12 

13 

14 

A 

Q 

Yes, sir. 

Could you go to--

JUDGE PAGE: Excuse me, just a moment. 

15 Unless there's an objection, I'm going to hand the 

16 witness a cough drop. 

17 

18 

19 

20 sorry. 

THE WITNESS: I just took one. 

JUDGE PAGE: You just, very good. 

THE WITNESS: I 1 ve got my water, too. I'm 

21 BY MR. NEILL: 

22 Q Can you please identify the document 

23 contained on Page 2  of Rule Four Tab 80? 

24 A It is a corrective action for 003-003. And 

25 it, description the initial portion of it is, is 

(202) 234-4433 
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1 contractual information backing up what the requirements 

2  are for the inspection. And the description of 

3  nonconformities was listed on Page 3. 

4  Q Okay, thank you. So this is what's known as 

s a CAR report? Is that correct? Or a CAR? 

6 

7 

8 

9 

A 

Q 

A 

Q 

That's correct. 

And what does CAR stand for? 

Corrective Action Report. 

Okay. And so, it appears, we 1 ook at the top 

10 of Page 2, this is something issued by the Government to 

11 the contractor, is that correct? 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

Correct. 

And in this particular report, who issued it? 

This one was myself. 

And who did you issue it to? 

To Mr. Hirst. 

Okay. After the Government, or in this case, 

18 you, issue a CAR, what is the general course of action 

19 following that? 

20 A Typically, the allowances are seven to ten 

21 days for response. A contractor will either call us and 

22  we' 11 discuss it along the way or he' 11 give us a 

23 response back and we'll discuss the response for prior 

24 to acceptance or rejection, so there's no surprises. 

25 Q 

(202) 234-4433 

Okay and if you turn to the next page, so 
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1 still Tab 80, but Page 4? Is this PSI's reply to your 

2  CAR? 

3 

4 

A 

Q 

Correct. 

And can I direct your attention to, one 

5 moment, Paragraph 4? It starts out: Lot 003-003. 

6 

7 

A 

Q 

Okay. 

The second sentence of that reads: Before 

8  function testing of the LAT sample, the extra prove-out 

9  of torqueing the rounds one hundred percent to verify 

10 proper crimp was performed in the presence of Kevin 

11 Bowen and then, SWC is his office, D. Cowart, DCMA and 

12 Jimmy Berryman, DCMA. Is that correct? 

13 

14 

A 

Q 

That's what it says. 

And now if we go one more page to Rule 4, Tab 

15 80, Page 6, is this your response to PSI' s November 111:h 

16 letter on the prior page? 

17 

18 

A 

Q 

It appears to be, yes sir. 

And can we go down to, it's Number 3, labeled 

19 as Paragraph 4? 

20 

21 

A 

Q 

Yes, sir. 

So Number 3  and then Paragraph 4  is in bold? 

22 Do you see that? 

23 

24 

A 

Q 

25 sentence? 

(202) 234-4433 

Yes, sir. 

Can you please read that paragraph, that 
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1 A 

3-211 

Paragraph 4: While DCMA was in the vicinity, 

2  DCMA did not agree, nor will assist in additional non-

3  authorized extra prove-out tests. 

4 

5 

Q 

A 

Can you please explain that sentence? 

After, this was for the hot and cold air to 

6 test rounds, the, I do not know who made the decision to 

7  do so, decided to do a torque test to make sure there's 

8  no virtual movement and I know Darryl had asked me about 

9 it prior to, told me they were going to do it. And 

1 o  Jimmy was with me and I went and told Darryl, I said, we 

11 cannot legally authorize another test. 

12 This test would be an unauthorized test, at risk for the 

13 contractor and the reason being that is, when you have, 

14 especially cold rounds and you have a rubber seal 

15 against a metal container and they're frozen, I don't 

16 know what the rate is, sixty-five to eighty-five below 

17 zero, you try to torque it, you break the seal between 

18 that rubber and the metal casing. And, but they did the 

19 test anyway and it was just annotating such. 

20 Q Okay, thank you. Can I now have you turn to 

21 Page 182 of the Rule Four file, please? 

22 JUDGE PAGE: Tab 182, sir? 

23 MR. NEILL: Yes, Your Honor. 

24 that's Tab 182. 

25 BY MR. NEILL: 

(202) 234-4433 
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1 Q 

3-212 

All right. And if you go to the second page, 

2 or yes, if you go to the second page. So Rule 4, Tab 

3 182, Page 2; is this another DCMA corrective action 

4  request, or another CAR? 

5  A Yes, sir. Approximately that time frame, 

6  mid-2011 or so, DCMA come out with a new computer 

7  generated corrective action request and this is one of 

s the first ones that they, that we had utilized and it 

9  had been modified since then. 

10 Q So even though it looks a little bit 

11 different, this is the same basic document the same 

12 basic type of document that we just looked at? 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Yes, sir. 

And do you recall, did you write this CAR? 

I believe so, yes. 

And can you read the first paragraph, please? 

On September 12, 2011, during surveillance 

18 audit, DCMA QR did find the following nonconformants. 

19 Drawing Number 3139733, outer container loaded, note 

20 thirteen. Alignment pin of item 12, igniter, shall be 

21 in alignment pinhole of item ten, smoke primer holder, 

22 after crimping. 

23 Q And can you explain in layman's terms what 

24 that means? 

25 A 

(202) 234.4433 

That means prior to crimping, the alignment 
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1  of the matter holders are in alignment so that the pin 

2 is pressed, the little button is pressed properly into 

3  the lock mechanism. The bottom fits in a hole. It 

4  keeps the igniter assembly from twisting, which would 

5 

6 

7 

8 

9 

10 

11 

12 

13 

cause a blockage of the holes, 

plume out. 

Q And do you know, 

that a critical defect 

specifications? 

A 

Q 

A 

Yes, sir. 

In the drawings? 

Yes, sir. 

is 

in 

where the smoke would 

this mis al ignme:1t, is 

accordance with the 

Q And so, if we look at Tab 184, and going to 

14 Page 003, we have a few photographs, is that correct? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Correct. 

That page and the next few pages? 

Correct. 

Can you, looking at these photographs, do 

19 these photographs demonstrate the issues that were 

20 described, that was described in the CAR? 

21 

22 

A 

Q 

This particular one looks correct. 

This one's correct, okay. And can you 

23  explain how this is correct? Again, this is Page 3 

24 we're discussing. 

25 .A 

(202) 234-4433 

Correct. The two smoke pulmo holes are open 
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1 and clear. So when the smoke ignites, it will have an 

2  escape route; otherwise it will build up excessive 

3  pressure inside and potentially--

4  Q Where on the, using this circle kind of as a 

s  clock, where are those holes located that you' re 

6  describing? 

7  A On this picture, the twelve o'clock and six 

8  o'clock dimples on the silver metallic, in the white 

9  area. 

10 Q Okay, and if we go to the next page, is the 

11 one of the, is this an example of the issue that was 

12 described in the CAR? 

13 A This is Page 004. It actually looks like it 

14 may have been aligned at one time, or misaligned at one 

15 time and they twisted it properly, twisted it back to 

16 proper motion but didn 1 t realize that it had, it had 

17 created a small dimple hole in the sealing disc. 

18 Q And what are you referring to in the photo 

19 that shows that it may have been realigned? What is 

20 this dimple hole? 

21 A The little dimple into the sealing disk to 

22 the, in the seven 0 1 clock position and the; and with 

23 this picture, it 1 s hard to see the alignment holes. I 

24 mean, the smoke holes, though. 

25 Q 

(202) 234-4433 

Okay, but the kind of little circular looking 
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1 thing, kind of right below the trigger assembly? 

2 

3 

A 

Q 

Correct. 

And if we go to Page 5, and this appears to 

4  be very similar. Is this, is that the same type of 

5  thing you were just describing? 

6 

7 

A 

Q 

8  issue? 

9  A 

Correct. 

And if we go to Page 6, is this a similar 

Yes, sir; this one had actually poked through 

10 the sealer, sealant disk and it wasn't caught when they 

11 realigned it. 

12 Q And where on this photograph on Page 6 do you 

13 see the actual issue? 

14 A Approximately nine o'clock position on the 

15 left hand side, you see part of the pulmo hole, the 

16 escape hole there for the smoke, underlying, underneath 

17 the wagon wheel center spoke to the left. 

18 Q And what is the circle that's on say, 

19 approximately the four o'clock position to the right of 

20 the trigger assembly? 

21 A That looks like the alignment hole, the 

22 alignment pin had been protruding through that hole, 

23 poked a hole in it and then it was realigned of some 

24 sort and it didn't properly set up the second time. 

25 Q 

(202) 234-4433 

And so the CAR that we saw at Tab 182, 
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1 actually can we go back to that? Tab 182, page 2. 

2 

3 

A 

Q 

Okay. 

Is this CAR describing the issues that were 

4  seen in photographs, sounded line one and four of Tab 

5  184? 

6 

7 

A 

Q 

Yes, sir. 

And can you discuss a little bit of on the 

8 morning or on the day of September 12, 2011 when you 

9  conducted a surveillance on it, what all that entails? 

10 A Basically, we would have been in the, prior 

11 to pulling the samples, I don'.t know if this was during 

12 this actual sample pull, but prior to samples, after the 

13 lots were, the rounds were built up, we'll pull sample 

14 rounds and inspect them. And once this nonconformance 

1s like this was found, the supervisor is notified at the 

16 time and they in turn call their QA and their QA calls 

17 their quality management and up to Mr. Hirst. 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

A 

Can you look at Page 3 of Rule 4, Tab 182? 

Yes, sir. 

Do you recognize this letter? 

Yes, sir. 

And what is this letter? 

It's a letter from Debra Brown, the QA 

24 Supervisor at the time; stating that they' re going to do 

25 a hundred percent screening of four thousand two hundred 
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1 and forty nine rounds; because that's what was, at that 

2  point what was built up. And when they were completed, 

3  they had found three more defects and they removed them 

4  from the lot for our review. 

5  Q Just to clarify, did they find three defects 

6  total including the one that you discovered, or did they 

7  find four defects total? 

8  A Well, this, based on this, they found three 

9  additional, so it would be four total. 

10 

11 

Q 

A 

Can we read--

No, I stand corrected. It says two more 

12 defects were discovered, so it would be a total of 

13 three. 

14 Q And do did PSI agree that these defects 

15 constituted a critical defect under the specifications 

16 in the drawings? 

17 

18 

A 

Q 

Does it say that here? 

Can I direct you to just read the first 

19 sentence of that letter? 

20 A This is on September 12, 2011, the above-

21 listed critical defect was discovered on Mark 124 Model 

22 Signal Flare. 

23 Q And so this is PSI prepared this letter, is 

24 that correct? 

25 A 

(202) 2344433 

Correct. 
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1 Q 

3-218 

And so PSI, the above-listed critical defect? 

2 So did PSI agree with your assessment that that was a 

3  critical defect? 

4 

s 

6 

A Yes, sir. 

MR. NEILL: No further questions, Your Honor. 

JUDGE PAGE: All right; thank you, sir. Mr. 

7 Hirst or Mr. Karlson? 

8 

9 

10 

MR. KARLSON: Mr. Karls.on. 

MR. HIRST: Mr. Karlson, Your Honor. 

JUDGE PAGE: Mr. Karlson. 

11 CROSS-EXAMINATION 

12 BY MR. KARLSON: 

13 Q Can I ask you to look at Rule 4, Tab 228? 

14 A Okay, sir. 

15 Q This is to the Army at Rock Island and it's 

16 copied to PCO Mary Adams, and the Contract Specialist, 

17 Julie Kaufman? Is that correct? 

18 MR. NEILL: Objection, Your Honor, relevance? 

19 The email that is being referred to has nothing to do 

20 with the Mark 124 contract. 

21 MR. KARLSON: I' 11 show relevance, Your 

22 Honor. 

23 JUDGE PAGE: All right; I'll overrule the 

24 objection and give the appellant the opportunity to 

25 establish a foundation for this document. 

(202) 234-4433 
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1 BY MR. KARLSON: 

2 

3 

4 

A 

Q 

A 

Is that Dash l, Sir? 

Page 1. 

Page 1? Okay, and would you repeat your 

s question, please? 

6 

7 

Q 

A 

Can you read the first two sentences? 

It says, Mike, we confirmed with DCMA Dean 

8 Cowert this morning that direction was given by DCMA 

9 Management to make an exception in normal N41 IPT 

10 communication distribution because of sensitive, 

11 potential fraudulent situations following corrective 

12 action request. 

13 Q So, this is being sent to the PCO of the MACH 

14 124 Contract, is it not? 

15 

16 

A 

Q 

It's being sent to Steve Zaury. 

It's copied to the PCO of the MACH 124 

17 Contract and the Contract Specialist? 

18 A······· Correct; 

19 Q Can I ask you to go to Tab 261, please? This 

20 is, can you identify this document? 

21 CAPTAIN DAVIDSON: Object ion, Your Honor. 

22 Foundation? 

23 JUDGE PAGE: Gentlemen, if you'll give me 

24 just a moment to catch up with your findings, and that's 

25 Rule 4 file tab 261, correct, Sir? 

(202) 2344433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D.C. 20005-3701 www.nealrgross.com 



APPX716

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

of 

BY 

the 

binders 

3-220 

CAPTAIN DAVIDSON: Page 261, yes, Your Honor. 

JUDGE PAGE : As you can see, I have a number 

to choose from. Forgive my interruption. 

MR. KARLSON: 

A 

Q 

PCO of 

A 

Your question, again, sir. 

Mr. Cowert, is this a letter to Mary Adams, 

the MACH 144 Contract? 

Yes, Sir, apparently, it is. 

CAPTAIN DAVIDSON: Objection. 

JUDGE PAGE: All right, yes. 

CAPTAIN DAVIDSON: Foundation? 

JUDGE PAGE: Overruled. I' 11 give the 

13 Appellant the opportunity to provide us with a 

14 foundation. You may renew your objection, if they fail 

15 to do so. 

16 BY MR. KARLSON: 

17 Q This letter is from your Superior, Michael 

18 King; is that correct? 

19 A No, Sir. It's from Michael King, but he was 

20 not my Superior. 

21 

22 

23 

Q 

A 

Q 

Was he the Lead QAR at PSI? 

No, we did not have a Lead QAR 1 officially. 

So you reported to somebody other than him, 

24 is that what you 1 re saying? 

25 

(202) 234-4433 

JUDGE PAGE: One at a time, Gentlemen, 
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1  please. 

3-221 

Make sure you pause between question and 

2  answer, Sir. 

3 BY MR. KARLSON: 

4  Q So this is a letter from your colleague, Mr. 

5  King, and it talks about you and he observing something? 

6  Is that right? 

7 

8 

9 

A 

Q 

A 

Correct. 

Can you tell us what you were observing here? 

It's, apparently, machine was, it was a press 

10 that was changed out for some reason or other, and it's 

11  different. It was different from the one that was 

12 originally approved, and PSI, apparently, didn't receive 

13 permission to change from that AIE equipment from the 

14 old to the new press. 

15 Q And who was Mr. Lindsey who is ref erred to in 

16 the letter? 

17 A Mr. Lindsey is the QA Manager at the time, I 

18 believe. 

19 Q Right, · so he's being accused of making a 

20 gross misrepresentation of the facts, is that what this 

21 letter says? 

22 A Is it, his email here? I don't see Mr. 

23 Lindsey's comments. 

24 

25 

Q 

(202) 234-4433 

The first sentence of the letter. 

JUDGE PAGE: Excuse me, Mr. Karlson, I just 
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1 want to make sure I have a complete record. We 1 re 

2  looking here at Tab 261, and it only is a one-page 

3  document. 

4 

5 

MR. KARLSON: Correct, Your Honor. 

JUDGE PAGE: So the email at the bottom, it 

6 indicates, all right, I'm trying to make sure I 

7  understand the email string. 

8 

9 

MR. KARLSON: We don 1 t have the whole string. 

JUDGE PAGE: You don't have the whole string. 

10 All right, so it is only intended to be a one-page 

11 document? 

12 

13 

MR. KARLSON: Yes, Your Honor. 

JUDGE PAGE: All right, thank you. 

14 BY MR. KARLSON: 

15 

16 

Q 

A 

Can you read the first sentence, Mr. Cowert? 

It says, Ladies and Gentlemen, Mr. Lindsey's 

17 email below is a gross misrepresentation of the facts as 

18 witnessed by myself and Dean Cowert on Tuesday, 26 of 

19 September, 2005. The machine was in useful production 

20 items, but was not in the process of the initial 

21 checkout. As a matter of fact, it had been used for 

22 about a week, as I understand it. 

23 Q 

24 fine. 

25 A 

(202) 2344433 

That 1 s okay, just the first sentence was 

I'm sorry. 
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1 

2 

3 

Q 

A 

Q 
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Can I ask you to go to document R4267-l? 

Okay. 

I'm only going to ask you about the last 

4  three 1 ines . This is a letter sent by you, is that 

5  correct? 

6  A No, Sir. It's a letter of record from my 

7  attorney to my Supervisor. 

8  Q It says at the bottom, it's from Dean Cowert, 

9  is that not from you? 

10 A No, it's from me, Sir. 

11 Q  Okay. Could you read the last three 

12 sentences of the document? 

13 CAPTAIN DAVIDSON: Objection, your Honor, 

14 relevance as well as it is outside the scope of direct 

15 exam, and he is not on PSI's witness list. 

16 JUDGE PAGE: All right, let's deal with, 

17 first, for me, what is the first question you must 

18 answer. When you cross-examine the witness, your cross-

19 examination is bounded by the questions that are asked 

20 by the Government. You can 1 t go beyond the questions 

21 that are asked by the Government. Now if you can show 

22 me that this is relevant. 

23 MR. KARLSON: What I think I can show, Your 

24 Honor, is that there 1 s a pattern of dysfunction between 

25 the relationship between the DCMA QARs and the people at 

(202) 234-4433 
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1 PSI, and these documents all have that common theme to 

2  them, and in that sense, it 1 s relevant in that the 

3 Company was subjected to them as part of the testing 

4  process that we've been talking about here today. 

5  JUDGE PAGE: Give me a moment to think this 

6  over, well, let me allow, Captain Davidson to reply. 

7  CAPTAIN DAVIDSON: Your Honor, we did not ask 

s him about that on direct. 

9  MR. KARLSON: But objectivity is a relevant 

10 matter in terms of a person's credibility as a witness, 

11 Your Honor. 

12 JUDGE PAGE: Is it my understanding, Mr. 

13 Karlson, that you are questioning M~. Cowert regarding 

14 this document in the furtherance in the execution of his 

15 duties? 

MR. KARLSON: Yes, Your Honor. 16 

17 JUDGE PAGE: I will admit. I will, for the 

18 moment, overrule the objection and allow the 

19 questioning, however, Mr. Karlson, please be very clear, 

20 there is a boundary set, and that is, the examination 

21 that the Government did of this witness. If you wanted 

22 to explore the more full range of the entire 

23 relationship of Mr. Cowert, other Government persons, 

24 and PSI, then they would need to be on your witness 

25 list, and you could raise those issues on direct 

(202) 234-4433 
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1 examination. So, do you understand? I'm sorry, I know 

2  the distinctions between direct and cross are sometimes 

3  difficult, and I'm going to give you some leeway. 

4  Having said that, I will expect Captain Davidson to 

s object again should you go too far. 

6  MR. KARLSON: Thank you, Your Honor. 

7  BY MR. KARLSON: 

8  Q Mr. Cowert, would you read the last three 

9  sentences of this letter. 

10 A Yes, Sir. Until his official departure, his 

11 attitude towards DCMA was of a friendly nature. Since 

12 he was rehired by PSI, he has portrayed a more hostile 

13 and argumentative nature, constantly wanting to draw us 

14 into an argument. 

15 

16 

17 

18 

Q 

A 

Q 

A 

So, who is being discussed there? 

David Singletary. 

And who is he? 

He was rehired back in, I'm not sure what 

19 position he held, SME or --

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

Was he a Quality Engineer at PSI? 

I would assume that, yes. 

Was he involved with the MACH 124 Contract? 

Honestly, I do not remember, Sir. 

Would you say that there was a very difficult 

25 relationship between you and this gentleman at PSI? 
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1 A No, Sir. 

2  Q You don 1 t think this says that? 

3  A No, Sir. 

4  Q When you say he's constantly wanting to draw 

5  you into an argument, what does that mean? 

6  A We would pull a spec out for a finding of a 

7  non-performance, and it would be brought through his 

8  office, and he would want to sit there and want to know 

9  we have to, why the spec was written that way, and he 

10 don I t see it that way, and we didn't have an answer that 

11 would satisfy his answer that he needed, and 

12 specifically, if the drawing says one aspect, and that, s 

13 all we have to go by, DCMA does not have authority to 

14 make any changes, contract or otherwise, to our 

15 findings. I mean, if it's not contractual, anything we 

16 say is not contractual except for our findings for 

17 inspections. 

18 Q Would it be fair to say there were a lot of 

19 disagreements with Mr. Singletary? 

20 A The short times I would deal with him after 

21 that, Sir, I wouldn't use a lot, I would say several. 

22 Q Would that also apply to a lot of other 

23 people like Mr. Lindsey, whom we talked about in the 

24 previous emails? 

25 

(202) 234-4433 

CAPTAIN DAVIDSON: Objection, outside of 
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1 scope, calls for speculation. 

2  JUDGE PAGE: Yes, Mr. Karlson, you're going 

3  pretty far afield. I will sustain the objection. 

4 

5 

MR. KARLSON: Okay. 

JUDGE PAGE: Move on. 

6 BY MR. KARLSON: 

7  Q You were asked under cross, under direct 

8 examination, about your removal from PSI in 2012, was 

9  it? 

10 CAPTAIN DAVIDSON: Objection, 

11 mischaracterizes the witness testimony. 

12 BY MR. KARLSON: 

13 

14 

15 

Q 

A 

Q 

Your departure from PSI in 2012. 

Yes, Sir. 

Can you review what your testimony was, the 

16 circumstances surrounding that? 

17 A Well, not verbatim, but conditions arose at 

18 PSI, accusations toward myself and the investigation 

19 resumed - -

20 JUDGE PAGE: Excuse me, wait, wait, wait, 

21 wait, wait, wait. Mr. Karlson, let the witness finish. 

22 Again, pause between question, pause after answer. Mr. 

23 Cowert, go ahead. 

24 BY MR. KARLSON: 

25 A There 1 s an accusation that was made. Mr. 

(202) 2344433 
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1 Hirst asked that I not come to the facility until it's 

2  rectified. It was submitted to my Supervisor through an 

3 attorney stand of command, as I asked Mr. Hirst to do 

4 so. The findings were found non-valid, and I went back 

s  to work temporarily, and then I  thought about it, and I 

6  decided maybe it was time for me to move on, and 

7  requested a transfer to the Contracts, and pulled out of 

8  PSI. 

9  Q Okay, so it was Mr. Hirst that asked you not 

10 to return? Is that what you're saying? 

11 A Via, I don't remember it personal 1 y or 

12 whether he asked me it might be better not to come out 

13 until we rectified the problem. He didn't ask me not to 

14 return. It was just better that I don't for awhile, 

15 until it was rectified. 

16 Q Were there complaints sent to DCMA 

1 7 Management? 

18 A There were at that time, yes, Mr. Hirst 

19 complied with my request. 

20 

21 

22 

23 

Q 

A 

Q 

A 

Wasn't it they that asked you not to return? 

No, Sir. 

Can you tell us what those complaints were? 

They were, I can, Your Honor, they're of a 

24 personal nature. They've been rectified as non-, I 

25 could, they don't really need to be in the Court 
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1 records. I'll tell you, if you like, and you can tell 

2 me to answer --

3  JUDGE PAGE: All right, let's go off the 

4  record for a moment. 

s (Whereupon, the above-entitled matter went 

6 off the record at 4:45 p.m. and resumed at 4:45 p.m.) 

7  JUDGE PAGE: All right, thank you. Prior to 

8  our taking a brief recess, the Government had objected 

9  to a line of questioning by Mr. Karlson and Mr. Cowert. 

10 We dealt with that off the record. Captain Davidson, 

11 your objection is sustained. With the late hour of 

12 today, we are going to recess for today. We will begin 

13 tomorrow morning at 8:30. Now I have asked each side, 

14 and I'll ask you to confirm, because tomorrow is our 

15 last day of hearing, that there is an adequate amount of 

16 time. I' 11 ask the Appellant, do you feel that tomorrow 

17 will be adequate to conclude the Hearing? 

18 MR. KARLSON: Yes, Your Honor. 

19 JUDGE PAGE: For the Government? 

20 MR. NEILL: We believe so, yes. 

21 JUDGE PAGE: All right, very well. With 

22 that, thank you, we are in recess until tomorrow 

23 morning, and we are off the record. 

24 (Whereupon, the above-entitled matter went 

25 off the record at 4:52 p.m) 
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CERTIFICATE OF REPORTER 

Appeal Docket No ( s) . : 57890, 58335, 59103 

Appellant's Name: Pyrotechnic Specialties, Inc. 

I, Ronald Legrand, associated with Neal R. Gross & Co., Inc. 

do hereby certify that I was present during the hearing of the 

above-entitled at its session in Macon, Georgia, on October 23, 

2014 and recorded verbatim everything spoken during the hearing 

except as otherwise directed by the presiding official. 

Transcript pages numbered 3-1 to 3-267, inclusive, are the 

true, accurate and complete transcript prepared by me from the 

verbatim record made by me in accordance with the applicable 

provisions of the reporting contract of the Armed Services Board 

of Contract Appeals under which I have performed my duties as a 

reporter. 

Date Reporter 
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CERTIFICATE OF TRANSCRIBER AND PROOFREADER 

Appeal Docket No(s).: 57890, 58335, 59103 

Appellant's Name: Pyrotechnic Specialties, Inc. 

We the undersigned do hereby certify that pages numbered 3-1 

through 3-267 inclusive, are the true, accurate and complete 

transcript prepared from the notes and/ or recordings taken by 

Ronald Legrand on October 23, 2014 at Macon, Georgia. 

i ' 

\L,' S /? __ o\ \ 
Date 

Date Proofreader 



APPX766

....... ,' 
AW.ARD/CONTRACT 1. TlilS Contract IsA Rattd Order I Rltlq  DOAi I Pace 1 oru 

Under DPAS (15 CFR 700) 
2. Contract (Ptoc. Inst. ldmt) No, ~-~U~. ~---. 4, Requisition/Purchase Request/Project No, 

....  N~  ~------
W52J1J•04•C•0091 ass  SCHIWUI,E 

5, Issuc:d By Code  I W52P13  6, Admtnlstered !Jy (If Other Th:10 ltem S) Code  J s11031,. 
HQAFSC DCMA A'1/t.1Ji/TA 
M!Sl'S•CCAM  2300 LAl<B  PAJ\K ~1\IS, $1.fl'rl 300 
JULIE COVGHLtN 1309)712-2139 SM:alNA, OA 30010 
~OCJ: tSiiAND, x~ ,12s,ft,soo 

IU>G 350 fc 390 
e-oll adllres9: COUGHLINJ9AP$C • .1Wl'l.MIL SCDc PAS  NONE ADP PT  M003ll 

1, Name And Addnss Of Conlrac:tor (No. Strett. cu,, C®niy, State, And Zip Code) I.Deltvtry 
J>~ S1'ECIAI/ffES INC. Oro10r1g1n IE] Other (See Below) SSE  SCHEOULB 
Uil J0NI1'El\ CUBK  IU), 

»'!atON, GA, 31001-SOlS 
!). DlsCOIIJlt For Prompt Payment 

'l'rPS BUSINE!IS1 Blllall IUsiJ:lelS h:i:!onning in U.$. 
10. SubmltinvoJcea ,.. Item 
(4 Coples Unless Otherwise Spcc:lfted) .  12 

Code 30,0, I F•dlln Code To The Addres.t Shown lni 
11,ShlpTolMarkFor Cod• I  12. r1yment Will Be Made lly Codt J JIQ0331 
sa SCBEDULZ 

13. Authorlty Fc,r Uslns OU!.er Than Ji'uR And Open Compefltlon: 
0  1011,S.C. 2304(c)( ) D  41 lJ,S.C. 253(eX ) 

15.A.. Item No. 151, Schedule OfSuppll~mtees 
CON'fflAC'l' 'l'YH t 

Fixm-P1xe4-1rlce 

DFAS - COLUMBUS CSN'l'Bl 
DFAS•COSOO'l'JI EN'l'lTLBMEN'l' OIPlll'lA'l'ICflS 
P.O. ~OX 11::2214 
C'OWJmlJS, OH 43211-22'4. 

1,4, AccoundDJ And Approprl11lonDatl 
M;:l!li't ». 21 ,203,000041»1J0,,,1,1102,za SH017 WS21'1J 

l!C. Quantity 1SD.Unlt lSE. Unit Price 15F,Amount 

lSG, Tobi! Amount Of Contract i !  $2 17 H. 3fS 111 
16, TableOfContents 

"° 5,...tlon I D11crtn11nn Pa-cs) no Section Dtffrl11tlon I · l'Q.e(s) 
Part I • The !ll,,hedule  i>.rt n • Contract Clauses 

X  A SolkltaUon/ConirattForm l X  I I  Conttact CllllffS 3i 

X  •  S.pplltS or Senlca and Prices/Costs 5  Part m-Llst OtDocuments, Exhlblit, And Other Attachnlents 
X  C  1>acrr»t1on1S1*&1Work Statement 12 X  J  Llstor A«achmellts I 43 

X D Paeb111n• and Markl111 ll  Part IV • Remesentatlons And lmtrucllons 
X  E DL'IDfflloD Ind 21 K RepresentllloDS~ Certlftcatlou, and 
X  II'  DeHveria or Performance 2'  Otl!:er Statements ofO.tterots 
X  G Contract Administration Data 31 L lnstrs., Con&., 1111d Notket to orrerors 
X  H Spedal Conlract Reaulrements 32 M Evaluation Fact.ors ror Award 

Conlr1cll111 omcer Will Compfeteltfln 1'7 Or 11 As A llclble 
1?'. x C4m1111ctor'1 NcJotllted AP'etment (Contractor ls  11, Awar4 (Coruractot' Is not required to sip. Ws document.) Your ofter on 

required to sf&n 1hls docummt and return z a1pntdcopltS to  Solicitation Num!Jer lududln1 the addltlons or 
l.malng office,) Coneractor asrees to I\Jrnlah and deliver all ltetn1 chan&es •Ile by you which additions or dlall&es are set rorth In full abtwt, I! 
or perform all the 1enlt.cs set forlh or otherwise identified above hereby accepted as to the Items ll1ted above ud on any eo11t111uatlon tbfftl. This 
and on any contliluatlon thtets for the crons!dtratlon stated herein, award COllSUIJIIDltes the emtract wblch eomlm of the tollowmc documents: (a) 
Tht rl&,bts and obU1at10111 or lh1 parties to 11119 croatract shlU be the Govcmmmt's solldt1t1on Ind your otter, •nd (b) Otis awanlf'eonlract. No 
subjed to and 1overned by th& rollowJni documents: (a) this  further eoneractual document Is necessary, 
1ward/contr1et, (b) 1lle sollellaUo~ It any, and Ce) such promloMt 
representations, ctrUneatloututd s~trtaiUom, as 1re 1ttached 
or lncorpcratcd by reference herein. (Attaehmencs are llstcd 
heNln. 
19A. Name And T!de 01 Signer (Type Or Prlnl) 

19B. N'1111! orConlraclor 19c. Dlte Sl&ned 

ꞏ1 

I 

I 

! 
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A WARD/CONTRACT  l, This Contract ls A Rated Order I Rating OOA6  I Page l or u 
Under DPAS (15 CFR 700\ 

/ · 2, Contn11ct {Proc. Inst. ldent) No. 3. Effective Date , 4. Req11i.sltion/Purchase Request/Project No, _ 
ꞏ -- ..  ꞏꞏꞏꞏ 

ws2P1J-04-c-oo,, 2004SEP27 SEE SC!l.BOUL.B 

5, lssuedBy Code I WS2PlJ 6. Administered By (If Olher Than ltem 5) Code I Sl103A I 
HQ AFSC DCMA ATLANTA 
AMSFS•CCA-M 2300 LAKE P.lUtK DftIVS, SUXTE 300 
JUI,U:  COUGHLIN (30,)782-2139 SMYRNA, GA Jooeo 
~OCK ISLAND, IL 6l2,9-G500 

BLOG 350 & 390 

e-mail address: COUGHLINJ!ilAFSC.ARMY.MIL SCD  C PAS NONE ADP PT llQ033t 

7. Name And Address Of Contractor (No. Street, City, Co1111ty, State, And Zip Code) S, Delivery 

PYROTECHNIC SPECIALTIES INC. 0FOB0rijin §] Other (See Below) SEEl SCHEDULE 
lGU JUNIPER CREEK RD, 9. Discount For Prompt Payment 
5YRON, GA. 31009·5~15 

TYPE llUSINESS: Other Small Business Performing in U.S. 
1 o. Submit Invoices Item 
(4 Coples Unless Otherwise Specified) 12 

Code 30606 I Facllltv Code To The Address ShowQ lo: 
11, Ship To/Mark For Cede I  12, Payment Wlll Be Made By Code  I HQ033!  I 
SEE SCHl!DTJt.:S OFA$ • COLUMBUS CENTER 

OFAS-COSOUTH ENTITLEMl!N'l' OPEJIA~~ONS 
P.O. 20X U2264 
COLUMIIIJS, OH 432ll•22G4 

13. Authority For Usln,: Other Than Full And Open Competition: 14. Aceountini:: And Appropriation Data 
D  10 u.s.c. 2304(c)( ) 0  41 U.S.C. 253(c)( ) ACltN: 1\A 21 42034000041B1B06P41476026E! S210l1 WS2P1J 

15A. Item No, lSB, Schedule Of Supplies/Services 15C. Quantity · lSD, Unit ISE. Unit Price 15F. Amount 
,·- .. s:sg SCHEDULE 

( 
CONTRACT T'!PE: 

Firm-Fixed-Price 
KIND OF CONTRACT: 

Supply Contracts and Priced orders 

15G. Total Amount Of Contract 

16, Table or Contents 
(X) Section Descrh,tien Pa1e(s) (X) Section Oescrlntlon Pa2e(s) 

Part I -The Schedule P=irt II - Contract Clauses 
X  A Solicitation/Contract Form l X  I Contract Clauses 3, 

X  B Supplies or Services and Prfces/Costs s Part IU • Llst Of Dotuments, Exhibits, And Other Attachments 
X  C Descrfptlon/Specs./Work Statement 12 X  J  List of Attachments 43 

JC  D Packaeln11 and M1rklne la Part IV • Representations And lnstructions 
JC  E I nspec:tion and Acceptance 21 K Representttlons, Certifications, and 
X  F Deliveries or Performance 2, Other Statements or Offerers 
X  G Ci,ntract Administration Data 31  L lnstrs., Conds,, and Notices to Offerors 
X  H Spedal Contrut Requirements 32 M Evaluation Factors for Award 

Contracting Officer Will Complete Item 17 Or 1S As Applicable 
17, Contractor's Negothted A1reement (Contractor is  JS, U Award (Contractor is not required to sign this document,) Your offer on 

required to sign this document and return 2  signed copies to Sollclt1tion Number Including the additions or 
issuing 00"11:e,) Contractor agrees to furnish and deliver all items changes made by you which additions or changes are set forth In full above, Is 
or perform atl the services set forth or otherwise Identified above hereby accepted as to the items listed above and on any continuation sh«ts. This 
and on any continuation sheets for the consideration stated herein. award consummates the contract which consists ofthe followinfl documents: (a) 
The ricbts and obligations of the parties to this contni.ct shall be the Government's sollcltation and your offer, and (b) this award/contract. No 
subject to and 20vemed by the followln,: documents: (a) this further contractual document Is necessary. 
award/contract, (b) the solicitation, if any1 and (c} such provisions, 
representations, certifications, and specifications, as •re attached 
or incorporated by reference herein. (Athlchments are listed 
herein,) 
19A, Name And Title or Signer (Type Or Print) 20A, Name Of Contr1ctlni Officer 

MMY S. ADAMS 
ADAMSM~AFSC.ARMY.MIL {309)782•4141 

l9B. Name of Contractor 19c. Date S1gned  20B. United States Of America 20C, Date Signed 

'lly By /SIGNED/ 2004SEP27 

(Sl2nature ofllerson authoriud to Sil!n) (Si2nature of Contractinl! Officer) 
NSN 7540-01-152-8069 25-H6 Standud Form 26 (Rev. 4-85) 
PREVIOUS EDITIONS UNUSABLE GPO : 1935 0- 47S-632 Prescribed By GSA~FAR (4.8 CFR) 53.214(a} 
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CONTINUATION SHEET 
Reference No, of Document Being Continued 

PIIN/SIIN W52PlJ•04·C·0091 

fame of Offeror or Contractor: PYROTECHNIC SPECIALTIES INC. 

SECTION A• SUPPLEMENTAL INFORMATION 
ITSM:  MK124  SIGNAL, SMOKS ANO  ILLUM 
NSN: 13?0·01-144-3561 ANO 13?0-01-030•1330 

1.  TIIE PURPOSE OF THIS Pl!.OCVIUiMJSNT ACTION IS TO 00 'raE FOLLOWING: 

MOD/AMD 

Page 2 of 43 

A. AWAJtO 42,221 EACH OF 13?0-01-144•3561 ANO 11,330 EACH OF 1J70-0l-030-9330 AT A UNIT PRICE OF $4,.21 EACII; WI'!'H FIil.ST ARTICLE, 
F.O.B, ORIGIN FOR A TOTAL CONTRACT AMOUNT OF $2,79185.11. 

B. NOTE TIIAT CLAUSE I-72 "EVAI.t.TATED OP-TION FOl'- INCREASED QUANTITY" IS FOl\ A 150 PEitCENT OPTION AT A UNIT 1?1'.ICE OF $42,00 EACH. 

2. TIIEl!.EFORE THE TOTAL CONT1'ACT VALUE IS $2,798.3as.1e. 

3. ALL OTIIER TEIOIS AND CONDITIONS REMAIN UNCHANGED IN FULL FORCE AND EFFECT. 

For Local Clauses see, http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

A-l 

A-2 

*** 

1'170101 

A•l 

1'.egulatory Cite 
52.2l5-4S01 ARSENALS AS  STJ11Cot1TRACTORS 
l..OCAL 

AMC 

52,252-4500 
LOCAL 

AMC-~EVBL PROTEST PROGl'.AM 

[End of clause) 

FULL  TEXT  CLAUSBS 

Title Date 
JUN/2000 

DEC/2000 

l, This contract incorporates one or more clauses and provisions by reference, with the same force and effect as if they were 
set forth in full text. Upon reqi.iest the Contracting Officer will make their full text available. 

2. The entire body of full text regulatory and command unique clauses and provisions will no longer be included in 
solicitations or contracts. These clauses and provisions have the same force and effect as if the entire full text was 
included in the solicitation/contract. Where text has been incorporated by reference three astericks are put in its place (***), 

3. You can view or obtain a copy of the clauses and provisions on the internet at: 
www.osc.army.mil/ac/aais/ioc/clauses/!ndex.htm. Click on command unique first to locate the clause. If it is not located under 
command unique click on regulatory to find. 

4, All full text clauses have a 6 or 7 as the third.digit of the clause number (i.e. AS7000). 

{A$7001) 

ITEM, 

NSN: 
QTll': 

~~:°IN, 

.. iTEM: 
NSN, 

SIGNAL, ILLUMINATION AND SMOKE MK124 MOD 0 
1370-01•144-35•1 IL213) 
47436 
0001 

SIGNAL, ILLUMINATION J!ND  SMOKE MK124 MOO 0 
1370-01-030-!330 (L2i3) 

!End of clause) 

EXECUTIVE SUMMAl!.Y 

3 



APPX769

CONTINUATION SHEET . 
Reference No. of Document Being Continued 

PIIN/SIIN W52PlJ-04-C-OOU MOD/AMO 

<lame of Offcror or Contractor: PYROTECHNIC SPECIALTili:S INC' 

QTY: 20,354 

CLIN: 0003 

Page J  of 43 

l, THE PURPOSE OF THIS SOLICITATION IS TO PllOCURE THE A!!;OVB ITEM BY SOLICITING PRICING ON A WITH FillST A!lTICLE, F,O,!, OllIGIN BASIS. 

2,. Pl!.OGllESS PAYMENTS ARE AUTHORIZED. 

3. THE SOLICITATION CONTAINS AN EVALUATED OPTION CLAUSE FOR ONE HUNDRED FU'TY 11ERCENT(l501). THE OPTION EXTENDED l'\MOUNT (OPTION UNIT 
PRICE TIMES THE OPTION QUANTITY WHICH IS THE SOLICITATION QUl!NTITY TIMES 150%1 WILL !E INCLUDED WITH THE SOLICITATXON 2XTENOED AMOUNT 
(SOLICITATION UNIT PltICE TIMES THE SOLICITATION QUANTITY) TO COME UP WITH THE 'l'OTAI, EVALUATED PRICE PROPOSED !Y THE CONTRACTOll. 

4. AWARD WILL !E MADE TO THE OFFEROR WHO PllOVIDES THE HST VALUE TO THE GOVERNMENT. l!.ECENT, 1'.BLEVANT PAST PE!lFORMANCE, MANUFACTURING 
PLAN, SMALL !USINESS UTILIZATION AND PRICE ARE THE FACTORS THAT Wl1..L BE EVALUATED TO DETERMINE TH!l !EST VAI.UE. A CONTRACT CAN l!E 

AWARDED TO OTHER THAN TSE LOW OFFEl!.OR, PLEASE READ SECTION$ L ANO M CAAEPULLY TO MAKE SURE YOTJ SEND THE GOVERNMENT THE !lEQUESTED 
INFORMATION AND TO SEE HOW THE GOVE!tNMENT INTENDS TO EVALUATE THE OFFERS. 

S. AWARD MAY BE MADE FROM THE INITIAL OFFER WITHOUT DISCUSSIONS. 

6. THE ITEMS HAVE l!EEN DETERMINED TO BE HAZARDOUS AND A Pl!E•AWAIW SAFETY AND PHYSICAL SECDRITY SU!t.VE'l WU,L l!!E ll.EQTJIRED. A POST·AWARD 
MEETING WILL ALSO BE R~OI!tEC, 

7, PLEASE NOTE THE ltEQUIREMENTS OF CLAUSS ES,001 EN'l'ITl,ED "HIGHSR•LBVEL CONTRACT- QTJALI'l'Y ltBQUIREMENT• (FAit S2 .24•-11 J. 

8, NOTE l CONTRACTORS WII,L HAVE TO MSET THI! REQUIREMENTS OF THE FOLLOWING: 

A. DOD CONT!tACTOJt'S SAFETY MANUAL, DOD 4145 • .2•M 

!,  DOD PHYSICAL SE<:TJll.ITY STANDAl!.DS FOil SENSITIVE CONVENTIONAL A!lMS, AflMUNITION AND EXPLOSIVE MANUAL, DOD SlOO. 76M. 

C. ALL FEDEUL, STATE, CI'l"l AND  CotlNTY SAFETY AND SECURITY ll.l!QlJIREMENTS THAT MAY !E REQUIRED FOil THEIR OWN A!lEA. 

PLEASE NOTE THE REQUIREMENTS OF CLAUSE lIA6200) ENTITLED 0 SAFEGU~DING SENSITIVE ARMS, AMMUNITION, AND EXPLOSIVES" (2$2,323-7007 
DFARS), 

9. PLEASE PROVIDE YOUR PRICES AClWSS FROM CLINS 0001 AND 0003 "WITH FI!lST ARTICLE", THERE AllE NO CONTRACTOll.S ELIGXl!ILE FOR WAIVE1' OF 
FIRST AllTICLES, PLEASE DISREGA!lD THE PllICING LINE FOR CLIN OOOlAA. 

10, Offerors are responsible for including sufficient details to permit a complete and accurate evaluation of the proposal. The 
Government will not make assumptions concerning an offerer's intent, capabilities, facilities or eKperience. Clear identification is 
the sole responsibility of the offeror. 

11. Offerors are cautioned to ensure that their proposals are complete, including all fill-ins and blanks in the solicitation. This 
also includes written approval from the cognizant Contracting Officer for use of Government Owned Facilities and Equipment if 
applicable. 

12. Offerors are directed to the provision in Section L regarding Central Contractor Registration (CCR), Failure to register in the 
CCR will preclude an offeror from receiving an award under this solicitation. 

lJ. This executive summary is provided as an administrative convenience and is not intended to alter the terms and conditions of the 
solicitation in any way. Any inconsistencies between this executive summary and other solicitation provisions shall be resolved in 
favor of the other solicitation provisions. 

15. If necessary, the Government reserves the right to request cost and pricing data. 

lw, OOVSRNMENT FURNISHED MATElUAL (GFM) M2Al METAL !OXES, WILL !E PROVIDED FOil CI.IN 0001 FOil. A QUANTITY OF 2,711 EACH AND AT A RATE 
THAT WILL SUPPORT THE DELIVERY SCH~OULE. 

17. Your proposal muet be submitted and received at HQ, ARMY FIELD SUPPOll.T COMMAND (AFSCi, AMSFS-CCA-M, !LOG 350, 5TH floor, North say, 
between Post number C3 and C4. Rock Island, IL 61299-6500 by 23 JULY 2004 at 2:00PM CBNT!AL TIME, Your attention is directed to 

,.,.--.i_n111truotions set forth in oluase LS7l00 of this solicitation. Packages cannot be  delivered on weekends (Saturday and Sunday) and 
'•lidays. Offers will be valid for siKty <•O) days unless the offeror clearly indicates otherwise in their proposal. 
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CONTINUATION SHEET 
Reference No. of Document Being Continued Page 4  of 43 

PIIN/SIIN W52PlJ·04•C•0091 MOD/AMD 

ijame of Offeror or Contractor: PYROTECHNIC s P!ilCIALTIES INC. 

••• BND OF NARRATIVE A 001 *** 

l. THE PURPOSE OF THIS :r.MENDMENT IS TO EXTEND THE DELXV21!.Y SCHEDULE 60 DAYS DOE TO LONG LEADTIME ITEMS AS DELINEATED ON 'IB!i:  FOLLOWING 
SECTION!.. 

2.  ALL  OTHER TERMS AND  CONDITIONS REMAIN UNCHANGED. 

3, THE DATE FOR ltECEIPT OF l?It0POSAL$ 1'EMAINS THE: SAME AT 1400 23 JULY 2004. 

••*  ENO OF NAftP.ATIVE A 002 ••• 

ITEM, MK124 SIGNAL SMOKE ANO II.LUM 
NSN, l3?D-Ol·030•!330 
CLIN, 0003 

l. THE P~POSE OF THIS AMENDMENT IS TO DO TH!il FOLLOWING; 

A. INCitEASE THE QU/INTITY OF CLIN 0003 BY 10 EACH AS DELINEATED IN THE FOLLOWING SECTION!.. 

B. !NCORPORATS ATTACHM£N'I' 01' THAT WAS INADV!ilRT!ilN'l'LY OMITTED FROM THE liASIC SOLICITATION. 

2. ALL OTHE!t TERMS .AND CONDITIONS REMAIN UNCHANGED. 

3  •  THE DATE FO!t RECEIPT OF PROPOSALS HAS NOT CHANGED ANO REMAINS AT 1400 CENTRAL TIME 23 JULY 2004. 

••• END OF NARRATIVE A 003 *** 

THE PURPOSE OF THIS ~ENDMBNT I$ TO PltOVIOB THE FOLLOWING AS CLA!tIFICATION ON D~WING 215177,: 

Drawing 2151776 "Plastic Material, Pressure Sensitive Adhesive" J!.ev Al states ''When applied to the assembly or component on which usage 
is intended, there shall be no peeling, fading, cracking, blistering, diffusion or bleeding of color, loss of adhesion or wrinkling 
after MIL·STD-331 test 10s•. This requirement will be verified by the manufacturer by sampling using SQAP 402•004, page 6, Table I, 
Level VI. The SQAP in included in the TDP. 

2. THE DATE FOR RECEIPT OF PROPOSALS ItEMAINS tlNCRANGED AT 1400 23 JOLY 2004. 

3. ALL OTHE!t TE!tMS AND CONDITIONS REMAIN THE SAME. 

•**  ENO OF NA!tl!ATIVE A 004 ••• 

,,.., 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SilN W52E'lJ-04-C-OOH MOD/AMD 

Page s of 43 

~•me ofOfferor or Contractor: PYROTECHNIC SPECIALTIES INC. 

ITEMNO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

SECTION II • SUPPLIES OR SERVICES AND PllICES/COSTS 

0001 NSN: 13?0-01-144-JSil 
FSCM: 10001 

PART Nil: 5532237 

SECUllITY CLASS: Unclassified 

OOOlAA DATA ITBM l to $  **  NSP **  $ **  NSP ** 

NOUN: FIRST AllTICLE TEST REPORT 

With First Article AEeroval 
$ $ 

Delivery Shall be FOB Carrier's Equipment, 
Wharf or Freight Station (at the Government's 
option) at or near the Contractor's plant 
at a specified city or shipping point. 

!End of narrative 11001) 

_.., 

Packaging and Marking 

Ins2ection and Acceetance 
INSPECTION, Origin ACCEPTANCE: Origin 

Deliveries or Performance 
DOC SUPPL 

MILSTRIP MARK FOll. !!:..£Q 
001 3 

DEL REL CO QUJ\NTIT'{ DEL DATE 
001 1 2,-APR-2005 

FOIi POINT, Destination 

SHIP TO, FllEIGHT AOOlUilSS 

(ZSSSSS) SEE SSCT!ON' E 

·, OOOlAB PRODUCTION QUANTITY '48 EA $  4'.21000 $ 29,944.08 

NOUN: SIGNAL,SMOKE&ILLUM MK124-0 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SIIN WS2P1J-04-C·0098 MOD/AMD 

Page 6 of 43 

ame of Offeror or Contractor: PYROTEC!ll'IIC SPECIAL'UES me. 
ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

PKON, lU4AOF534I PRON AMD: 01 ACRN: AA 
AMS CD: 41476039030 

Packaging and Marking 

InsEection and AcgeEt~D~i 
INSPECTION: Origin ACCEPTl\NCE, Origin 

Deliveries or Perf2rmanc~ 
DOC SUPPL 

MILS'!'Rl!' ~W.fQ  MARK  FO!t n...92 
001 N49065401iOOl"I! WS3XMD J  3 

DEt. Kilt. CO QUANTITY DEL DATE 
001 64' l!·JUL·.2005 

FOB POINT, Origin 

SHIP TO: l'AACBL l?OST ADDRESS 
(W53XMD) SU WJ,z MAC Cl'tANE ARMY AMMO ACT 

WHOLESALE SUPPLY ACCOUNT 
!ILOO 13 300 !!WY 361 
CMNE IN 47S22-5099 

TRANSP01'TATI0N {FDT/TAC) CODE: N82i 

(End of narrative FOOl) 

OOOlAC PRODUCTION QUANTITY 30600 EA $ 46.21000 $  1,414,026.00 

NOUN: SIGNAL,SMOKE&It.LUM MK124•0 
PRON: Rl4A0Kl94I PRON AMO: 01 ACftN: AA 

AMS CD: 41476039030 
CUSTOMER ORDl3lt NO: N4102904MPA4B21 

Packaging and Marking 

lnsEection and AcceEtance 
INSPECTION, Origin ACCEPTANCB: Origin 

Deliveries or Performan~~ 
ooc SUPPL 
REL CD MILSTIUP ADDR filfL£Q  MAl!.K  FOR  Tl' CD 

001 N4'065401'002! WS3XMD J 3 
DEL RBL CD QUANTITY DEL DATE 

001 5,000 ll-JDL-200S 

002 3,713 l 7-AOG~2005 

FO! POINT, Origin 
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.CONTINUATION SHEET 
Reference No. of Document Being Continued 

PUN/SUN WS2PlJ•04-C•0091 MOD/AMD 

Page 1 of 43 

•lame of Offeror or Contractor: PYROTECHNIC s PECIALTIES INC. 

JTEMNO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

SHIP TO: PA~CEL POST ADDRESS 
(WS3XMDJ SU W39Z MAC  CRANE ARMY AMMO ACT 

WHOLESALE SUPPLY ACCOUNT 
IILDG 13 300 HWY 361 
CRANS IN 47522-50" 

DOC SU!'!'L 
MILSTRIP SICl CD MARK FOJl. lL£Q 

002 N490654086003B N0010' J  3 
DEL UL CD QUANTITY DEL DATE 

001 1,217 l 7-AUG-2005 

002 1,s,, 16-Sl!P-2005 

FOB POINT, Origin 

SHIP TO: PAJl.CEL POST ADDll.ESS 
(NOOlO!ll ATLANTIC 0Jl.DN1\NCB COMMAND 

P O BOX 410 
YORKTOWN VA 23691-0410 

DOC SUPPL 
,/ ... ꞏ  MILSTRIP ~filQ...£2 MARK  FOR  TP CD 

003 N4 !l0654086004B N4761S J  '  3 

- DBL REL CD !'.l:UANTITY DEL OATJ!l 
001 2,434 lli•SEP-200S 

002 10,000 l 7-0C'r-2oos 

003 600 15-NOV-2005 

FOB POINT: Origin 

SHIP TO: PAil.CSL FOST ADD1!.ESS 
(N476lS) NAVAL WEAPONS STATION SEAL !ISACH 

100 SEAL HACH II.VD 
SEAL BEACH CA 90740-5000 

TRANSPORTATION (FDT/TAC) CODE: Nl2B 

(End of  narrative FOOll 

00011'0 PRODUCTION QUANTITY 5161 BA $  4i.nooo $  211,1,0.2• 

NOUN, SIGNAL,SMOKE&ILLOM MK124•0 
Pll.ON, ltl4A0F424I PRON AMO, 01 ACRN, AA 

.,,,,,,... ....... , 1\MS CDt  41476038030 
CUSTOMER OROB~ NO: N0007404M~DPQ32 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SIIN WS2P1J·04-C-009i MOD/AMD 

Page ,  of 43 

>l"ame of Offeror or Contractor: !'':!ROTBCHNIC SPECIALTIES INC. 

JTEMNO SUPPLIES/SERVICES QUANTITY  UNIT UNIT PRICE AMOUNT 

Packaging and Marking 

InsEection and Acce~~~ng~ 
INSPECTION, Origin ACCEPTANCE: Odgin 

Deliveries or Per~Qlo!!l!!nce 
DOC SUPPL 
!!fil....£Q MILSTRIP 1\DDR MARK FOR TP CD 

001 N4 906S 33114QOl N00109 J  3 

DEL REL CO Qtll\NTIT':! DEL DATE 
001 3,90i lS-NOV·200S 

FO! POINT, Origin 

SHIP TO, PARCEL POST ADDRESS 
(NOOlO!I) ATLANTIC Ol!.CNANCE COMMAND 

P O !OX 410 
YORKTOWN VA 2J6n-ouo 

DOC SUPPL 
UL CO MILSTR,U !!W!....~  MARK FOA 'l'P CO 

002 Noo,s33114Q02 N476l.S J  3 
DBL REL CO t;IUANTIT':! DBL DATE 

001 1,960 lS-NOV-2005 

FO! POINT: Origin 

SHIP TO, PARCEL POST ADCKESS 
(N4761S) NAVAL WEAPONS STATION SEAL JEACH 

100 SEAL !EACH !LVO 
SEAL BEACH CA  !10740-5000 

TRANSPOl!.TATION (FDT/TAC) CODE, Nl2! 

(End of narrative FOOl) 

TRANSPORTATION (FDT/TACI CODE: N82! 

{End of narrative F002) 

OOOlAE PKODUCTION QUANTITY Sll2 EA $  46.21000 $  236,225.52 

NOUN, SIGNAL,SMOKE&ILLUM MK124-0 
PRON: Rl4AOFSS4I PRON AMD: 01 ACRN: M 
AMS CD: 41476031030 

,,,.--.. CUSTOME~ ORDER NO, N4802904MPA3220 

Packasing and Markins 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PIIN/SIIN WS2P1J-04-C-0098 MOD/AMO 

Page , of 43 

~ame of Offeror or Contractor: PYltOTECBNIC SPECiALTIES INC. 

ITEMNO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

InsEection and Acc~Et~D~~ 
INSPECTION: origin ACCEPTANCE: Origin 

Deliveri~s or Pe~,2~1lJ!!.nce 
DOC SUPPL 
ltSL co MILSTltIP AODR MAAK  FOIi.  R.m 

001 N4S06540S.OOSB W53XMC J  3 
DEL REL CD Ql.lANTIT'{ DEL DATE 

001 3,532 15NOV2005 

002 1,580 1S-DEC-20DS 

FOB POINT, Origin 

S!iIP TO: PA!I.CBL POST ADDRESS 
(W53XMD) SU W39Z MAC CRJ\NE ARMY AMMO ACT 

W!iOLESAI.E SUPPLY ACCOUNT , 
~LOG 13 300 HWY 361 
CRANE IN 47522-5099 

TRANSPO!I.TATION FDT/TAC CODE, Nl2B 

!End of narrative FOOl) 

TIU!NSPORTATION FCT/TAC CODE, Nl2! 

' 
(End of narrative F0021 

0002 OATA ITEM $  **  NSP **  $  *"  NSP •* 

NOUN; 1423 CDRL DATA 
SECURITY CLASS: Unclassified 

InsEection and AC;§Et~nce 
INSPECTION: Origin ACCEPTANCE, Origin 

0003 NSN: 1370-Dl-030-8330 
l"SCM: 10001 
PAKT NR: OL313,734 
SECURITY CLASS: Unclassified 

0003AA PRODUCTION OU.!INTITY 18252 EA $ 46 .21000 $ 843,424.92 

NOlJN: SIGNAL,SMOKE &  ILLOM,MK124-0 
PRON, Ul4AOK194I PRON AMO, 01 ACIIN: AA 
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CONTINUATION SHEET 
Reference No. of Document Being Continued 

PUN/SIIN WS2PlJ-04-C-009! MOD/AMD 

Page 10 of 43 

.Jame of Offeror or Contractor: P'iROTECHNIC SPECIALTIES INC. 

ITEMNO SUPPLIES/SERVICES QUANTITY UNIT  UNIT PRICE AMOUNT 

AMS CD: 41476038030 

CUSTOMElt 01\0Elt NO: FD2020041!011 

Packaging and Marking 

InsEection and Acceetance 
INSPECTION: Origin ACCEPTANCE : Origin 

Deliveries or Performance 
DOC SUPPL 
REL CD MILSTI\IP ADDR §.!2._£R MAltK FOi!. !F...£12 

001 FW202G32612007 1'1221?VK L 3 
DEL REL CD QUANTITY DEL DATE 

001 1,420 1S-DEC-200S 

002 ,,832 o,-JAN-2006 

FOB POINT: Origin 

SHIP TO: PARCEL .POST ADDRESS 
(W2Jl?VK)  XU  MUNITIONS STO~GE POINT 

BLUE GRASS  ARMY  DEPOT 
2091 KINGSTON HW'I 
ftICHMONO KY 40475•5000 

TRANSPORTATION (FDT/TAC) CODE, F8Dl 

(End of narrative FOOl) 

0003AB Pl!ODUCTION OUANTITY 73 llA $  46.21000 $  3 604.31 

NOUN: SIGNAL,SMOKE&ILLtlM MK124·0 
!?RON: W14A0Ml64I PRON AMD: Ol ACM: AA 
AMS CD: 4147i031030 
CUSTOMER ORDER NO: MIPR4F0SC1010t 

Paokaging and Marking 

Ins~ction and Acce2tance 
INSPECTION: Origin ACCEPTANCE, Origin 

Deliveries or Performance 
DOC SUPPL 

MILSTl.:tP SIG CO 141\1\K  FOi!. !!....£!2 
001 Wl1'iW1S41SSA654A W53XMD  J  2 

DEL REL CD QUANTITY' DEL OATE 
001 ?& 14-JIIN-2006 

FOB POINT: Origin 
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PIIN/SIIN WS21?1J•04-C·0091 MOD/AMD 

Page 11 of 43 

•lame of Offeror or Contractor: P'tRO'I'ECHNIC SPECIALTI l!S INC. 

ITEM NO SUPPLIES/SERVICES QUANTITY UNIT UNIT PRICE AMOUNT . 
SHIJ? TO: ?ARCEL POST 1'.0DftESS 
(WS3XMD) SU WJ!Z MAC CRANE ;um' AMMO ACT 

WllOLESALE SUPPLY ACCOT.lNT 
~LOG 13 300 HWY 361 
Cll.ANE IN 47522·$09!! 

I 
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Reference No. of Document Being Continued 

PIIN/SIIN WS2PlJ • 04-c-oo,s 

.~ame of Offeror or Contractor: P).'MTECHNIC Sli'ECIALTIES INC. 

SECTION C - DESC~IPTION/SPECIFICATIONS/WOIUC STATEMENT 

For Local Clauses See: http,//www.afec.army.mil/ac/aais/ioc/clauses/index.htm 

C•l 

1'.egulatory Cite 

S2,2l0·4S0l 
LOCAL 

Title 

DRAWINGS/SPECIFICATIONS 

MOD/AMO 

Page 12 of 43 

Date 

MAR/19U 

In addition to the drawing(sl and/or specifications listed below, other documents which are part of this procurement and which 
apply to Preservation/Packaging/Packing and Inspection and Acceptance are contained elsewhere. 

The following drawing(s) and specifications are apPlicahle to this procurement. 

THE FOLLOWING IS APPLICA~LE TO CLIN 0001, 

Drawings and Specifications in accordance with enclosed AUTOMATED DATA LIST IADL) S5322l1 with revisions in effect as of 7/21/l99S 
(except ag follows): 

TllE FOLLOWING DltAWINGS, SPECIFICATIONS ANO DOCUMENTS ARE APPLIC~LE TO THIS PftOCUREMENT: AUTOMATED DATA LIST 5532237, REV D, DATED 2i 
JUI, 1,,s AND REVISIONS OF DOCUMENTS Tl!EltEON. IN ADDITION SUPPLEMENTAL QUALITY ASSU!tANCE PROVISIONS 402-004 APPLY. 

TllE FOLLOWING ADL CHANGE NOTICES APPLY: 

5S32231D001, DATED ll/14/95 
S5223?D002, DATED 3/2S/04 

.-·THE FOLLOWING IS APPLICABLE TO CLIN 0003, 

irawinge and Specifications in accordance with enclosed AUTOMATED DATA LIST (ADL) 313,134 REV G with revisions in effect as of lS JUN 

-'94 AND REVISIONS OF DOCUMENTS 'l'HEJ!BON. IN ADDITION, SUPPLEMENTAL QUALITr ASSUJl.ANCE ttOVISIONS 402·00~ APPLY AND ADL CHANGE NOTICE 
3139734G00l DATED l/25/04 APPLIES: 

(CSilOOl 

c-2 52.247-4503 
LOCAL 

STATEMENT OP WORK• TftANSPORTATION SECURITY REQUiftEMENTS MAR/2004 

Supplies procured under this contract are identified as SENSITIVE CATAGORY IV, requiring Transportation Protective Service (TPS) in 
accordance with DoD S100,76M (Physical Security of Sensitive Conventional Arms, Ammunition, and Explosives) and OoD 4500.9R, Defensa 
Transportation Regulation, parts II and III, as added to or amended by applicable military service policies in accordance with guic:ianoe 
provided by Defense Logistics Agency {Dt,A)/Oefense Contract Management Agency {OCMA) or other components assigned to provide contract 
administration services (CAS) within designated/delegated geographic areas as specified under DOD 4105.S!H, DOD Directory of Contract 
Administrtion Service Components, dated January 1985, and subsequent issues thereof for offshore/OCONUS procurements. 

(CS610l) 

C·3 52.225•4502 
LOCAL 

(End of statement of work) 

STATEMENT OF WORK•ENGLISH LllNGUAGE DOCUMENTATION FEB/19,2 

All contractor prepared material to be furnished under this contract shall ~e written in the Bnglish language. 

(CS?l03) 

C-4 52.24i-450i 
LOCAL 

(End of statement of work) 

STATEMENT OF WO~K FOft STATISTICAL PROCESS CONTROL FEB/19!1' 

In accordance with DI·MGMT-80004 and contract clause 52.246·4SOi, the following supplemental information shall be considered 
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and used when designing your general and detailed SPC plans, 

1,0 General Management Plan 

This section shall define management 'S SPC responsibilities and involvement and shall incl.ude management's commitment to 
continuous process improv~ent. 'l'he plan shall embrace a total commitment to quality and shall be capable of standing on its own merit. 

1.1 Policy/Scope, Describe the Contractor's policy for applying SPC, including goals and management commitment to SPC. 

1.2 Applicable Document, List documents that are the basis for the contractor's SPC program (i.e., ANSI standard, textbooks, Government 
documents l . 

l.3 SPC Management Structure: Define the SPC management •tructure within the organization. Identify and include interrelationships of 
all departments involved in SPC (i.e., Production, Quality, Engineering, Purchasing, etc.). Identify by job title or position all key 
personnel within departments involved in the application of SPC. Describe which functions are performed by key personnel and when these 
functions are performed (i.e., include personnel responsible for performing inspections/audits, charting and interpreting data; 
personnel responsible for determining, initiating and implementing corrective action upon detecting assignable causes, etc.). 

l.4 SPC Training, Identify by job title or position the prima:i:y individu~l responsible for overseeing that SPC training is 
accomplished. Describe the gUalification program required and in use for all personnel utilizing SPC techniques, including the 
qualification of trainers. Identify who is to be trained and tbe type, extent and length of such training [i.e., on-the-job, classroom, 
etc.). Identify when refresher training is required and how personnel using SPC  techniques are monitored. 

1.s Manufacturing controls, Identify the criteria for perfoX'flling SPC gage capability studies and describe how and when these studies 
should be applied, Repeatability and accuracy of gages should be addressed. 

1.6 Determination of SPC Use, Describe how the process/operation parameters are determined appropriate for SPC application and explain 
what actions are taken if SPC is not deemed appropriate for critical, special and major process/operation parameters (i.e., Pareto 
~nalysis, analysis of characteristics with tight tolerances, etc.), 

.' 7  Process StabiU.ty and Capability: 

a. Identify the criteria for performing process capability studies and describe how and when these studies are applied. 
Describe how the process capability index is calculated and include the frequency of these calculations. Describe what actions are 
taken as methodologies when process capability is for variable and attribute data. To determine a capable process, the 
process/operation parameters shall meet the following requirements: 

(ll variable daea, Process capability (Cp) shall be determined. Process performance inde.x shall be greater than or 
equal to l.33 (Cpk). For critical parameters/characteristics, the process performance index shall be greater than or equal to 2.0 

(Cplc}, 

(2) Attribute data, Process capability/performance shall be the percent beyond the upper/1ower specification limit 
less than or equal to .003 percent (Cpk. 1.33). 

b. Describe what actions will be taken if process/operation is sub-marginal or marginal (Cpk less than 1.33 or 2.0 for 
criticals or grand average fraction defective is greater than .003 percent). 

c. Include analysis of statisical distributions and define all formulas and symbology utilized. 

1.1 Control Chart Policy: 

a. Type of charts to be used (i.e., x J;,ar/R x bar/S, etc.) and rationale for use; the criteria for selection of sample size, 
frequency of sampling and rational subgroups. 

b. l?rocedures for establishing and updating control limits, including frequency of adjustments. 

c. criteria for determining out-of-control conditions (i.e., trends, points beyond control limits, etc.) and the corrective 
action taken, to include failure analysis when the process is unstable or when nonconforming product has resulted from unstable 
processes. Illustrate out-of-control tests. 

1,.--.. d. Describe the method of recording pertinent facts on control charts such as changes in raw materiel, machines, manufacturing 
thods and environment, and corrective actions taken and describe how control charts are traceable to the product. 

·~"1., Vendor/Subcontractor Purchase controls, Identify whether suppliers are required to utilize SPC and describe the extent the vendor's 
policies and procedures are consistent with in•house procedures of the prime contractor, Describe the following, methods utilized to 
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deteJ:mine that suppliers have adequate controls to assure defective product is not produced and delivered; the system utilized to audit 
suppliers, what will be audited and how often, what action will be taken when out-of-control conditions exist at subcontractor/vendor 
facilities. 

1.10 SPC Audit System: At a minimum, the contractor•e SPC Audit System shall consist of  auditing compliance with the planned 
arrangements specified in the general and detailed SFC  plans followed by a review and analysis of the outcome to include implementation 
of necessary corrective action. 

1.11 SPC ~ecords, Identify various records to be used in support of SPC and describe their use. Identify re~ention periods. 

2.0 Detailed Plan: 

This section shall detail specific manufacturing process/operation parameters under control, 

2.1 Control of Process/Operation Parameters or Characteristics: 

a. Identify the following for each process/operation by name or characteristic under control, 

(1) Identify process/operation by name or characteristic and provide rationale for selection1 justification for 
nonselection if the parameter or characteristic is identified as critical, special an4/or major. 

(2)  Describe how the charactedstic is proceduced; the chain o.f events, type and number of machines involved, location 
of manufacturing facility, tolerances maintained, etc. 

13)  Production and inspection machinery used. Includ the production rate, number of shifts and length of shifts plus 
whether inspection is fully or semi-automatic or manual. If manual, identify the type of gages in use. 

(4) Identify the type of charts to be maintained and whether the process/operation is performed in•house or 
/ ·· subcontracted oupt: identify facility/vendor ,.here process/operation parameters are targeted for SPC • 

. 2 Reduction or Elimination of Inspection/Test, The Procuring Contracting Officer (PCOJ ,.ill accept submissions of requests for 
....-'reduction or elimination of final acceptance inspection/testing when the requirements of the SPC contract clause and this sow are met. 

Each request shall contain and/or address the following, control charts documenting twenty (20) consecutive production shifts or more 
for the same process/operation parameter under control1 type of control chart utilized; control chart limits and process average or 
grand average fraction defective (as applicable); definition of out-of-contro! condition and corrective actions taken during out•of
control conditions; specification and part number. 

(CS7100) 

cs  52. 2-46-4S35 

LOCAL 

{End of statement of work) 

STATEMENT OF WORK  •  AMMUNITION OATA CARDS  AND  REPORT OF CON'l'JtACTOR 
BALLISTIC TESTING 

Al.JG/2002 

Ammunition Data Cards shall be prepared in accordance with MIL·STO·l161 and shall follow the format required by the world wide 
web application identified as WAKP or Worldwide Ammunition-data ftepository Program. The lteport of Contractor Ballistic Testing 
is prepared IAW DI-MISC-10246. Additional details on both of these WARP applications are provided below. Prior to gaining 
access to W1'.ll.P contractor/facility personnel involved in the preparation of ammunition data cards shall obtain a userid and 
password for the Army Electronic Product Support (AEPS) network. Instructions and help for obtaining an AEPS userid and 
password are as follows, 

ASPS Access Procedures 

The Army Electronic Product support (AEPSJ is a Department of Defense logistics website. Entering AEPS will allow you access 
to the SECU~EO AREA of the Army Electronic Product Support Network. A username and password are reqUired to enter this area. 
Only authorized 000 personnel and contractors with current active contracts "'ith DoO will receive access into the AEPS 
website. If you have a requirement for the ASPS website, you must fill out an4 submit the AEPS Access ftequest Form found at 

r-,the following web address: 

http://aeps.ria.army.mil/aepspublic,cfm 

You must click on "Access Request Form• and continue through the steps until completion and click on SUBMIT. You are required 
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to provide a supervisor name, email and phone number if you are a DoD civilian or military. Government contractors are 
req\lired to provide CAGE code, Contract Number and COR/COTR with "Government" email address. All requestors must provide 
their Information Assurance security Officer's llASO, formerly ISSOl name, email, DSN phone and commercial phone. 

After submitting the req\lest, your supervisor/COR/COTR will be emailed a copy of your request and will be asked to verify your 
information before a user IO will be issued. ASPS User ID and AEPS I,ogin Name mean the same. Your supervisor must REPLY back 
to the email provding the following, 

Approval? (YES/NO) 
Supervisor Name 
Supervisor E-Mail 
Supervisor Phone 

The CO~/COTA must also provide the same information stated above in his/her REPLY plus provide the Contract Expiration Date 
(format - MM/00/YYYY). 

Upon notification from your supervisor/COR/COTR, you will be emailed an AEPS User Login Name and instructions for logging into 
the AEPS website, You will use the AEPS password that you assigned to yourself when you filled out the access request form. 

Once you gain access to the AEPS website, you can change your personal information when needed to keep your file current, 

AEPS HELP-DESK and Problem ~eporting Procedures 

Reporting Problem$· The AEPS Help Desk has several means of reporting problems, 

Call l·i9Q-LOG-HELP (l-119-S64·4357} to speak to an AEPS representative 
Contact the AEPS Help-Desk at Comm. (3o;) 712-0699 or DSN 793·0,99 or (3o,) 792-1426 or DSN ?93-1426 
Contact the AEPS  Help-Desk by FAX: {309) 7•2-142• or OSN 793•1426 
contact the ASPS webmaster by Email, Webmaster <martinj2@ria.army.mil) 

.ch phone <:all, email or fax is  handled in a prompt and courte<:>.1s manner. Responses to problems ax-e provided by phone ·and/or 
-·email. 

Other means to help assist you in identifying your problems can be found on the /1.EPS Help Section at web link: 

http://aeps/ria.army.mil/help.cfm 

Here you will find Questions a~ Answers by clicking in either of the two FAQ subcategories reflected under the HELP tab: 

FAQs· ABPS Acoess ftequest Process or SSL FAQ;:: - Se<:ured socket Layer 

You may also check out our new Frequently Asked Questions (httpe,//aeps,ria.army.mil/aepsqa.cfm) page to get answers on access 
problems as another means of assistance. 

The ABPS Help section screen http,//aeps.ria.army.mil/help.ofm also reflects two other topics that can be clicked on to 
provide further assistance, 

"Password Problems or ~equest Status" at https,//aeps.ria,army.mil/request/info/UserSoreen.cfm 
"Ask the AEPS Publi<l Help Knowledge •ase" at http://aeps.,;ia.army.mil/help/aepshelpmain.cfm 

Worldwide Ammunition-data ~epoeit~ry Program (WARP} 

Once you have obtained an AEPS userid and password allowing entry to the secured area of ASPS  you can access the WJU!.P 
application by scrolling to the bottom of the list of AEPS applications. The WAitP opening main page and all subsequent pages 
contain multiple navigational aids to guide you through the process of inputting information necessary for creating a new 
ammunition data card. An online users manual will provide add,itional help in the development of an ammunition data ca~d and 
it is recommended that you download and read the users manual prior to inputting your initial data card. The user's manual 
also contains screen shots, which depict what the inputter will see during the ADC input process. 

Ammunition Data Card lnput 

,.-·-·-. 
/ 1C input allows current contractors and government facilities the capability to create, and submit for approval, ADCs which 

Jet the format requirement of MIL-ST0-1168B. ADCs are automatically forwarded to the respective Governmental Agency 
·Responsible for Acceptance (GAftA), The GARA, in most cases the Defense Contract Management Agency (DCMAJ Quality Assurance 
~epresentataive (QAR), reviews contractor input for accuracy and completeness, and after updating the disposition <:ode for the 
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specific lot, submits the 1\DC ta the database. The ~nputter is granted access only to ADCs identified with its specific 
manufacturing code, as identified in MIL-HD~K-14,lA, Manufacturer's Symbols. The use of previously inputted AOCs through the 
TEMPLATE option, significantly reduces input effort, while increasing accuracy and consistency of data. 

Email Notification 

WARP provides immediate, automated notification to process participants when actions are required. When the producer has 
completed an ADC submission, an email message is routed to the GAl\A advising that an ADC awaits review and approval. If the 
GARA  approves the ADC as submitted, the ADC is released to the base and an email, with approved data card, is routed back to 
the originator. If the ADC requires modification or correction to be in accordance with MIL~STD·ll68~ requirements, an email 
is provided. to the ADC originator advising that corrective action is required prior to approval. 

Information Updates 
;-

It is important that the System Administrators are apprised when a producer receives a new contract. The producer shall 
notify OSC-WAJl.~osc.army.mil within 30 days after receipt of a new contract. Information to be included shall be the contract 
number, ltem, ·GA!tA, Manufacturer•s identification symbol and the namea of  the individuals who will be inputting AOCs inc the 
system, If you are a new producer and do ~ot have a Manufacturer's identification syml:,ol, you can obtain one by sending an 
email to OSC-WARP@osc.army.mil. The email must contain manufacturer's name, address where performance of the contract will 
take place, and a point of contact. 

Iteport of Contractor Ballistic Testing Module 

In additiQll to its ADC function, WAR.Palso servces as a repository for reports of contractor ballistic (or functional) 
testing. Whenever the contract requires contractor performance of ballistic testing, the results of such testing shall be 
captured by you, the performing contractor, within a specially designed Lot Acceptance Test Report (LAT~)  module. 

Within the LATR module, you are required to provide a report of any contractor ballistic testing and to submit the report in 
/ ... ·electronic fashion via the www. The report must be  a .pdf file for the upload process to work . 

.e LATR tab on the WA~P opening page  provides.access to the upload process. 
ꞏꞏ 

An online users manual will provide additional help in the upload process for a  Report of Contractor Ballistic Teeting. It is 
recommended that you download and read the users manual prior to uploading your initial Report of contractor Ballistic 
Testing. The users manual also contains screen shots which depict the upload process. 

The upload process is simple and direct. After inputting several key pieces of information (contract number, noun, etc.) on 
the LAT~ initial page the inputter selects the upload button and the LATR module will browse the inputter's hard drive until 
the correct file is found. At the click of a button the file is uploaded to WARP and the process is complete. 

(End of statement of work) 

(CS7200) 

C-6 5.2. 241-4502 CONFIGUl't.ATION MANAGEMENT DOCUMENTATION MA't/200:1. 
LOCAL 

The contractor may tubmit Engineering Change Proposals (ECPs), value Engineering Change Proposals (VECPs) (Code V shall be assigned to 
an engineering change that will effect a net life cycle cost), including Notices of Revision (NOKsJ, and Requests for Deviation (~FOe) 
for the documents in the Technical Data Package (TDPl. The contractor shall prepare these documents in accordance with the Data Item 
Descriptions cited in block 04  on the enclosed DD Fanti 14.23, Contract Data Requirements List. 

Contractor ECPs/VECPs shall describe and justify all proposed changes and shall include NORs completely defining the changes to be 111ade. 
contractors may also submit RFDs, which define a temporary departure from the TDP or other baseline documentation under Government 

cQlltrol. The contractor shall not deliver any units incorporating any change/deviation to Government documentation until notified by 
the Government that the change/deviation bas been approved and the change/deviation has been incorporated in the contract. 

If the Government receives the same or substantially the same VECPs from two or more contractors, the contractor whose VECP is received 
/"'.--..first will bs entitled to share with the GOvernment in all instant, concurrent, future, and collateral savings. 

iplicate VBCPs, which are received subsequently, will be returned to the contraotor(sl without formal evaluation, regardless of whether 
o~ not the first VECP ha~ been approved and accepted by the Government. 
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(End of olausel 

iCS7600) 
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SECTION D - PACKAGUIG AND MAil.KING ' 

For Local Clauses See, http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

Regulatory cite Title Date 

D·l 52, 211-450! PACKAGING ll.EQUill.SMBNTS JUL/1997 
LOCAL 

THE FOLLOWING APPLIES TO CLIN 0001, 

Packaging shall be in accordance with 212S249 revision c, dated 17 JUL 1995 1\ND  7223910, REVISION· DATED 9 NOV 95. 

When lot numbering is required, no more than one lot shall be packaged in an outer shipping container. 

Marking shall be in accordance with 2121249, ll.EVISION C DATED 17 JUL 1995 AND 7223910, REVISION-. DATED 9 NOV ,s. 

EXCEPTION, 5, The following shall apply to drawing 2128249, REVISION C, DATED l7 JUL 95, 

EXCEPTION TO DOCUMENTATION found on the AOL applies to this drawing. 

20 bar marking shall be applied in accordance with MIL·STD-129, Rev P, with 
Change Notice 2, dated 10 Feb 2004. 

IDENTIF.ICATION MARKING: Correct quantity from "l 8 Signal, " to "3 i signal, ' 

PROPER SHIPPING MARKING, Correct to "SIGNAL DEVJ:CES, HAND tJN  0191", 

PERFORNANCS ORIENTED PACKAGING, 
The united Nations (UN) Performance oriented 
Packaging (POP) marking provided on drawing 2121249 does not apply to 
this procurement. ~rior to shipment, the manufacturer shall make 
sure the container has been tested for compliance with UN POP 
requirements in accordance with Title 49 COde of Federal Regulations. 

Test shall be at a sufficient weight to more than cover the actual gross weight of the box. 
All performance test requirements shall be supported by certificates 
and reports attesting to the date and the data results obtained from 
performance,oriented packaging testing. The contractor, if not a 
selfcertifier, shall be responsible for assuring that third party 
sources providing performance testing services are in fact, 
registered with the Department of Transportation. All certificates 
and reports shall be available for inspection by authorized 
government representatives, for a period of three years. All exterior 
containers will be marked with the UN POP marking provided by the 
contractor in accordance with Title 4, Code  of Federal Regulations 

and MIL-ST0-12,, Rev P, with Change Notice 2, dated 10 Feb 2004. 

PERFORMANCE ORIENTED PACKAGING !POP) VEftIFtCATlON: In no case Shall 
a container be shipped if the gross weight marked on the package is 
greater than the POP certified weight. If the average gross weight 
of the packed containers (detei:mined by weighing two representative 
samples and averaging the weight) is greater than the certified 
weight, container marking operations shall cease and the procuring 
activity shall be contacted immediately. 

EXCEPTION TO PEftFORMANCE Oll.IENTED PACKAGING (POP) MAJ!.KINGS: If 
manufactured outside the USA, contractor shall not apply the UN POP 
certification marking provided on d~awing 2121249. contractors (out&ide 
the USA} are responsible to perform UN POP tests on packaging 
requirements provided in this contract and apply UN POP certification 
marking authorized by  the Competent Authority of the state (country) 
of manufactllre. 

HEA~ TREAT WOOD QUALITY MAJtKING, 
All non-manufactured wood used in packaging shall be heat treated to a 
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core temperature of s, degrees Celsius for a minimum of 30 minutes. 
The box manufacturer and the manufacturer of wood used as inner packaging, 
shall be affiliated with an ins.pection agency accredited by the American Lumber 

Standards committee. The box  manufacturer and the manufactut"er of wood used as 
inner packaging shall ensure traceability to the original source of heat treatment. 
Each box shall be marked to show the conformance to the International Plant 
Protection Convention Standard. Boxes and any wood used ~sinner packaging 
made of non-manufactured wood shall be heat treated. The quality mark 
shall be placed on both ends of the outer paGkaging, between the end 
cleats or end battens. Foreign manufacturers shall have the heat treatment 
of non-manufactured wood products verified in accordance with their National Plant 
Protection Organi~ation•s compliance program. 

METALLIC SBAL, Use 8794342. Rev AB, 

The following shall apply to drawing 7223910 1 revision·, dated f NOV ,s, 

20 bar marking shall be applied in accordance with MIL-ST0-129, Rev P, with 
Change Notice 2, dated 10 Feb 2004. 

PERFORMANCE 011.IBNTED PACKAGING MARKING: Co:i:rect from "4Al" 
to n4A•~ 

P~PEk SHIPPING MARK!NG: Correct to "SIGNAL DEVICES, HAND UN 0191". 

ON  POP markings may be marked on the top of the M2Al container if sufficient 
space is not available on the side opposite the nomenclature. 

Jg FOLLOWING APPLIES TO CLIN QOOJ: __ ,/ 
Packaging shall be in accordance with 313973! revision~. dated 17 MAR 94 

When lot numbering is required, no more than one lot shall be packaged in an outer shipping container. 

Marking shall be in accord.ance with 313973• revision R, dated 17 MAR 94. 

The following shall apply to drawing 3139731, ltEVISION K, DATED 17 MAR 94, 

20 bar code markings are required in accordance with MIL-STD-129, Rev P, with 
Change Notice 2, dated 10 Feb 2004. 

PERFORMANCE O~IENTED PACKAGING !POP) VERIFICATION, In no case shall 
a container be shipped if the groes weight marked on the package ie 
greater than the POP certified weight. If the average gross weight 
of the packed containers (determined by weighing two representative 
samples and averaging the weight) is greater than the certified 
weight, container marking operations shall Geaee and the procuring 
activity shall be contacted immediately. 

EXCEPTION TO PElU'O~CE ORnNTEO PACKAGING {l'OP) MUXINGS: If 
m.,nufactured outside the USA, contractor shall not apply the !.IN  POP 
certification marking provided on drawing 313,731, Contractors (outside 
the VSA)  are responsible to perform tlN POP tests on packaging 
requirements provided in this contract and apply ON !'OP certification 
marking authorized by  the Competent Authority of the state (country! 
of manufacture. 

HEAT TREAT WOOD QUALITY MAkKING: 
All non-manufactured wood used in packaging shall be heat treated to a 
core temperature of 56 degrees Celsius for a minimum of 30 minutes. 
The box manufacturer and the man~facturer of wood used as inner packaging, 
shall be affiliated with an inspection agency accredited by the American Lumber 
Standards committee. The box manufacturer and the manufacturer of wcod used as 

Page 19 of o 
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(DSi30,3) 

D-2 

inner packaging shall ensure traceability to the original source of heat treatment. 
Ea.ch box shall be marked to show the conformance to the International Plant 
Protection Convention Standard. loxes and any wood used as inner packaging 
made of non-manufactured wood shall be heat treated. The quality mark 

shall be placed on both ends of the outer packaging, between the.end 
cleats or end battens. Foreign manufacturers shall have the heat treatment 
of non-manufactured wood products verified in accordance with their ~ational Plant 
P:,;otection Organization's compliance program. 

52. 247-4517 
LOCAL 

[End of clause} 

PALLETIZATION INSTRUCTJ;ON 

THE FOLLOWING APPLIES TO CLIN 0001: 

Page 20  of 43 

MAR/19,2 

Palletization shall be in accordance with 1,-4•·4116/107$, revision 1, dated OCT aa ANO 19-48-411• REV e, DATED JUNE 2003. MARKING 
SHALL ~E IN ACCORDANCE WITH DJU\WING ACVOOS61, RBV C, DATED 11 JULY 2003. HEAT TREAT ~EQUiftEMENTS FOR ALL NON-MANUFACTURED WOOD USEO IN 
THE PALLATIZEO LOAD APPLIES TO THIS CONTRACT. 

THE FOLLOWING APPLIES TO CLIN 0003: 

/ 
\lletization shall be in accordance with 1,-48-4116/lO?H, revision 2, dated AUG ~4 ANO 19-4l-4lli REV e, DATED JONE 2003, MARXXNG 
!ALL BE IN ACCORDANCE WITH OM.WING ACV0056l, :ii.EV C, DATED ll JULY 2003. HEAT TREAT HQ'UIHMENTS FOR ALL NON-MANUFAC'l'lJRED WOOD USED IN 

-THE PALLA'l'IZED LOAD l<PPLIES TO THIS CONTRACT. FOREIGN MANUFACTUREltS SHALL HAVE THE HEAT Tft.EATlllENT OF NON-MANUFACTURED WOOD P!tODUCTS 
VEltIFlED IN ACCORDANCE WITH THEIR NATIONAL FLAN T PltOTECTION ORGANIZATIO COMPLIANCE PROGRAM. 

(End of clause} 

(0$6204) 
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SECTION E - INSPECTION AND ACCEPTANCE 

For Local Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

The following Federal Acquisition Regulation (FAK), DoD FAR Supplement clauses and provisions, the full text of which will be made 
available upon request, are incorporated herein by reference with the same force and effect as if set forth in full text. 

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7  of the Standard 
Form 33 or (as applicable) the contracting officer and will be furnished upon request. Other documents are available as indicated in the 
schedule. 

Any company/individual wishing to purchase a copy of the Federal Acquisition Regulation (FA~), the Arroy FAR Supplement or the DOD FAit 
Supplement, may do ao from the Superintendent of Documents, US Government Printing Office, Washington DC 20402 

(EA7001) 

E·l 
E-2 

E•3 

Regulatory Cite 
52, 24'·2 
62 .246-lG 

52.209-4511 
LOCAL 

Title 
INSP£CTION OF SUPPLI£S-FIXED-PKICE 
RESPONSIBILITY FOR SUPPLIES 

FIRST ARTICLE T8ST (GOVBRNMENT TESTING) 

Date 
AUG/19!Ji 
APll./19S4 

MAY/1'!14 

a. The first article shall consist of: IN ACCOKD11NCE WITH THE SPECIFICATION; which shall be examined and tested in accordance with 
contract requirements, the item specification (s), the 

. Quality Assurance Provisions !QAPSI and drawings listed in the Technical Data Package. 

b. The first article shall be delivered to: NSWC, CRANE IN. The first article &hall be delivered by the Contractor Free on Board 
.-'!FO~) destination except when transportation protective service or transportation security is required by other provision of this 

contract. If such is the case, the first article shall be delivered FOe origin and shipped on Government 8ill of Lading. 

c. The.first article shall be representative of items to be manufactured using the same processes and procedures as contract 
production. All parts and materials, including packaging and packing, shall be obtained from the same source of supply as will be used 
during regular production. All components, subassembliea, and assemblies in the first article sample shall have been produced by the 
contractor !including subcontractors) using the technical data package provided by the Government. 

d. Prior to delivery, each of the first article assemblies, subassemblies, and coroponents shall be inspected by the Contractor for 
all contract, drawing, QA~ and specification requirements except for any environmental or destructive tests indicated below: NONE. The 
Contractor shall provide to the Contracting Officer at least 15 calendar days advance notice of the schedule date for final inspection 
of the first article. Those inspections which are of a destructive nature shall be  performed upon additional sample parts selected from 
the same lot(s) or batch{esl from which the first article was selected. Jteaults of contractor inspections (including supplier•a and 
Vendor's inspection records when applicable) shall be verified by the Government Quality Assurance Kepresentative IQAR), The QAlt shall 
attach to the contractor's inspection report a completed DD Form 1222. one copy of the contractor's inspection report with the DD Form 
1222 shall be forwarded with the first article; two copies shall be provided to the Contracting officer. Upon delivery to the 
Government, the first article my be subjected to inspection for all contract, drawing, specification, and QAP requirements. 

e. Notwithstanding the provisions for wa~ver of first article, an additional first article sample or portion thereof, may be ordered 
by the Contracting Officer in writing when lil a major change is made to the technical data, (ii) whenever there is a lapee in 
pr9duction for a period in excess of ,o days, or (iii) whenever a change occure in the place of performance, manufacturing process, 
material used, drawing, specification or source supply. When conditions Ci), {ii), or (iiil above occurs, the Contractor shall notify 
the Contracting Officer so that a determination can be made concerning the need for an additional first article sample or portion 
thereof, and instructions provided concerning the submission, inspection and notification of results. coats of the first article 
testing resulting from production process change, change in the place of performance, or material substitution shall be borne by  the 
Contractoi:-. 

f. Rejected first articles or portions thereof not destroyed during inspection and testing will be held at the government first 
article test site for a period of JO days following the date of notification of rejection, pending receipt of instructions from the 

__....._,,contractor for the disposition of the rejected material. The Contractor agrees that failure to furnish sueh instructions within said 30 
·,y period shall constitute abandonment of said material by the Contractor and shall confer upon the Government the right to destroy oi:-
cherwise dispose of the rejected items at the discretion of the Government without liability to the contractor by  reason of such 

-destruction or disposition. 
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(ESi033) 

E4  52,245-4537 
LOCAL 

(End of clause) 

ACCEPTANCE INSPECTION EQUIPMENT (AIE) 

Page 22 of 43 

FEB/2002 

a. Acquisition, maintenance, and disposition of Acceptance Inspection Equipment (AIE) shall be in accordance with ANSI/NCSL Z540-l 
or ISO 10012•1, AIE shall be used to assure conformance of components and end items to contract requirements. AIE shall include all 
types of inspection, measuring, and test equipment whether Government furnished, contractor designed, or commercially ecguired, along 
with the necessary specifications, and the procedures for their use. 

b, The contractor shall provide all Acceptance Inspection Equipment (AIEl necessary, except for the Government Furnished Equipment 
{GFE) listed in paragraph (g.t). The GPE shall be provided in accordance with the Government Property clause of this contract. The 
Contractor is responsi~la for contacting NSWC Corona at least 45 days in advance of the date the GFE is required to schedule delivery, 
Government furnished AIE shall not be used by the contractor or his subcontractor in lieu of in·process or work gages. 

c. Contractor AIE designs, specifications, and procedures for Critical, Major, Special, and Minor characteristics shall be submitted 
to the Government for review and approval in accordance with the Contract Data Requirements List, DD Form 1423. All Contractor AIE 
documentation requiring Government approval shall contain .sufficient information to permit evaluation of the AIE•s ability to test, 
verify or measure the characteristic or parameter with the required accuracy anct precision. Contractor designed AIE requiring Government 
approval shall be made either in accordance with the ~guipment drawings specified in section C of contract (Description/Specification 
Section), or in accordance with any other design documentation provided that it is approved by the Government. The Government will 
approve the. AIE documentation or provide requirements for approval within 4S days of receipt. The Contractor shall be responsible for 
any delays resulting from late submission of AXE documentation to the Government for approval, and any delays resulting from the 
submission of inadequate or incomplete AIB documentation. 

d. The contractor must ensure that all A.IE is approved and available for use prior to First Article Submission, if Firat Article is 
·equired, or prior to initiation of production under this contract. 

e. Resubmission of AIE design, specification, and procedure documentation for approval on a follow·on contract is not required 
provided inspection characteristic parameters specified in the current tecbnioal data package and the previously approved AIB 
documentation remain unchanged. The contractor shall provide the contract number and identify previously approved AIE documentation 
that meets the above prerequisites. 

f. The Government reeerves the right to disapp~ove at any time during the performance of this contract, use of any AIE not meeting 
the requirements of the approved design, specification, or procedure documentation. 

g. Navy Special Interface Gage Requirements (NSIG) 

l. The Navy Special Interface Gages listed under this clause will be forwarded to the Contractor for joint use by the Contract 
Administration office (CAO) and the Contractor, 

2, The Contractor may substitute contractor designed and built AIE for the NSIG noted as applicable in paragraph g.a. However, 
the designs require Government approval and the contractor AIB hardware requires Government certification. AIE designs shall be 
submitted in accordance with paragraph c. The contractor shall notify NSWC corona prior to submission of AIE for certification, Two 

copies of each Government approved contractor AIE drawing shall accompany the contractor AIE hardware sent to the Government for 
certification. ~he Government shall perform the contractor AIB certification, return the hardware and provide notification of 
acceptance or rejection to the Contractor within 4S days of receipt of the contractor AIB. The contractor shall be responsible for any 
delays resulting from late submission of documentation or hardware. The Contractor shall al:fO submit the calibration periods for each 
contractor AIE for approval. The Government shall affix Calibration stickers to the contractor AIE for Quality Assurance Kepresentative 
lQAP.) identification. 

J. The NSIGs are provided for verification of selected interface dimensions and do not constitute sole acceptance criteria of 
production items or relieve the Contractor of meeting all drawing/specification requirements under the contract. 

4. Items that fail to be accepted by  the applicable NSIGS may be inspected by  another means to determine acceptance or rejection, 
provided the alternate inspection method is acceptable to the government app~oval authority. 

5. The Government shall not be responsible for discrepancies or delays in production items resulting through misuse, damage or 
,..--,,'.cessive wear to the NSIGs. 

6. Calibration and repair of the NSIGs shall only be perfoJ;med as authorized by the Naval Surface Warfare Center (NSWC), Corona 
Division. ftepair is at no cost to the contractor unless repair is required due to damage to the gages resulting from Contractor fault 
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or negligence. Oamaged, worn, or otherwise unserviceable NSIGs sh.all be brought to the immediate attention of the CAO and NSWC corona. 
The Contractor shall not make any adjustments, alterations or add permanent markings to NSIG hardware unless specified. by the NSIG 
operating instructions or authori2ed by the Designated. Technical Activity. 

7, Within 45 days after final acceptance of all production itema. the NSlGs shall be shipped to NSWC, Corona Division, ATTN: 
Receiving Officer, •ldg 575, Gage Laboratory, 1,,9 Fourth St., Norco, CA 92160·191S. The following specifications are applicable, 

{i) Shipping, MIL-STD-2073, "COD Standard Pra.ctice for Military Packaging" 

(ii) Marking, MIL-STD•129, "Marking for Shipment and Storage". 

8. The following NSIGs shall be provided and are mandatory for use except as noted by an (x) for paragraph (g.2) applicability, 

Para. 
g.2 

a.pplies Drawing Rev 

(ESi032) 

E-5 52.246-11 
LOCAL 

Char NSIG Qty Dimensions weight Value 

(End of clau11e) 

HIGHEft-LEVEL CONTftACT QUALITY ~EQUIREMENT F:EB/2004 

(a) Cefinition. •contract date•, as used in this clause, means the date set for bid opening; or if this is a negotiated contract 
or a modification, the effective date o~ this contract or 1110dification. 

(b) The Contractor shall comply with: 

( ) ISO 9002 

(X) ISO ,001-20001 only design/development exclusions permitted 

( ) ISO iOOl-2000; no exclusions permitted 

or an a.lterate program/system approved by the activity listed in block 7 of the Standard Form 33, in effect on the contract date and 
which is hereby incorporated into this contract. 

(ES~OOl) 

E-6 52.246-4SO, 

LOCAL 

(End of ala.use) 

STATISTICAL PROCESS CONT!tOL {SPCl FEB/2004 

a. In addition to the quality requirements of the technical data package, the Contractor sh-11 implement Statistical Process Control 
(SPC) in accordance with a government accepted SPC Program Plan. Control chart techniques shall be in accordance with the American 
National Standards Institute (.ANSI) !1, !2 and !3. Alternate SPC charting methods may be proposed and submitted to the Government for 
review. 

,.--. . b. The SPC Progra.m Plan developed by the contractor shall consist of a general plan and a detailed plan. The plans shall be 
, :ructured as delineated on the Data Item Description referenced in the DD Form 1423. The general and the detailed plans shall be 

.ibmitted to the government for review per DD Form 1423 requirements. Notification by the Government of acceptance or nonacceptance of 
the plans shall be provided in accordance with the timeframes specified on the DD Form 1423. Once a general plan for a facility has 
been approved by this Command, the approval remains in effect for subsequent contracts as long as the contractual requirements remain 
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substantially unchanged from contract to contract. Therefore, resubmission of a previously accepted general SPC plan is not required if 
current SPC contract clause and Data Item Description (DID) requirements are tulfilled, If this Command has previously accepted the 
general SPc plan under essentially the same SPC contractual requirements, so indicate by providing the contracting Officer with th~ 
following information: 

Date of Acceptance -------

Contract Numberlst 

c. The contractor is responsible for updating the general pl«n to current SPC contractual requirements. If errors or omissions are 
encountered in a previously accepted SPC general plan; opportunities for improvement will be identified by the Government, and 
corrective action shall be accomplished by the contractor. 

d. A milestone schedule will be submitted for those facilities who do not have. or have never had, a fully inplemented $PC program 
and will not have a fully operational SPC program once production is initiated. The milestones shall provide a time phased schedule of 
all efforts planned relative to implementation of an SPC program acceptable to the Government. A milestone schedule shall include 
implementation start and complete dates for those SPC subjects addressed in the Statistical Process Control Statement of Work located in 
Section c. The milestone schedule shall only include those actions that can not be accomplished prior to first article or the 
initiation of production, if a first article is not required. Milestones shall be developed for each commodity identified for SFC 
application, Milestones shall be ~ubmitted through the Government Quality Assurance lepresentative to the Contracting Officer for 
review and acceptance. Any deviations from the accepted milestones, to include justification for such deviations, shall be resubmitted 
through the same channels for review. The Government reserves the right to disapprove any changes to the previously accepted 
milestones. Notification by the GoVernment of the acceptance or nonaccept.ince of the milestones shall be furnished to the Contractor by 
the contracting Officer. 

e. The Contractor shall review all process and operation parameters for possible application of SfC techniqUes. This review shall 
include processes and operations under the control of the prime contractor and those under the control of subcontractor or vendor 
facilities. A written justification sh•ll be included in the detailed plan for each process and operation parameter that controls or 

_,,---.influences characteristics identified as critical, special, or major which have been deemed impractical for the application of SPC 
'chniques. A pamphlet on application of SPC for short production runs is av«ilable through the Contracting Officer. 

~- £. Statistical evidence in the form of control charts shall be prepared and maintained for each process or operation parameter 
identified in the detailed plan. These charts shall identify all corrective actions taken on statistical signal. During production 
runs, control charts shall be maintained in such a manner to assure product is traceable to the control charts, At the conclusion of 
the production run, a collection of charts traceable to the product, shall be maintained for a minimum of 3 years, The control charts 
shall be provided to the Government for review at any time upon request. 

g. When the process or operation parameter under control has demonstrated both stability and capability, the Contractor MAY request, 
in writing, through Administrative Contracting Officer (ACO) and Contracting Officer (CO} channels to the Product Assurance and Test 
Directorate, that acceptance inspection or testing performed in accordance with contract requirements be reduced or eliminated. Upon 
approval by the CO, acceptance shall then be based upon the accepted SPC plan, procedures, practices and the control charts. 

h. The Government will not consider requests for reduction or elimination of 100\ acceptance inspection and testing of parameters or 
characteristics identified as critical in the technical dat« package, specifications or drawings of this contract if any one of the 
following conditions exist: 

Cl) The existing process currently utilizes a fully automated, cost effective, and sufficiently reliable method of 100, accepeance 
inspection or testing for an attribute-type critical parameter or characteristic. 

€2) The Contractor utilizes attribute SPC control chart methods for the critical parameter or characteristic. 

(3) The  critical parameter or characteristic is a first order, single point safety failure mode {nonconformance of the critical 
para~eter or characteristic in and of itself would cause a catastrophic failure). 

i. The Government will only consider reduction or elimination of the lOOt acceptance inspection or test requirement for Other 
critical parameters or characteristics if either of the following conditions are met, 

Cll The process is in a state of statistical control utilizing variable control chart methods for the critical parameter or 
characteristic under control and the process performance index ICpk) is at least 2.0. The Contractor shall maintain objective quality 
evidence through periodic audits that the process performance index is being maintained for each production delivery. 

,.,---•.. 
(2) The critical parameter or characteristic is conclusively shown to be completely controlled by one or more process or operation 

,rameters earlier in the prooess, and those parameters are in a state of statistical control utilizing variable data, and the product 
of the probability of the conformance for each earlier parameter associated to the critical characteristic is better than or equal to a 
value equivalent to that provided by a Cpk of at least 2,0, The contractor shall maintain objective quality evidence through periodic 
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audits that the process performance indexes are being maintained for each production delivery. 

j. For characteristics other than critical, requests for reduction or elimination of acceptance inspection and testing shall be 
considered when the process performance index is greater than or equal to a Cpk of 1.33 for variables data. Requests shall be 
considered for attributes data When the percent beyond the specification limits is less than or equal to .003 (Cpk~l.33). 

k. Process or operation parameters under reduced or eliminated inspection or testing that undergo a break in production less than 6 
months in length, may continue to operate under reduced or eliminated inspection or testing provided there has been no degradation below 
a Cpk of l,33 (2.0 for criticals). Any break in production greater than 6 months shall require resubmission of the request for 
reduction or elimination of inspection or testing through the same channels cited in paragraph g above. 

l. Not used. 

m. Immediately following a change to a process or operation parameter under reduced or eliminated inspection, the process capability 
(Cpl or process performance indexes (Cpk) shall be recalculated and documented for variable data; the grand average fraction defective 
shall be recalculated for attribute data. If any of these values have deteriorated, immediate notification shall be made to the 
Government along with the associated documentation. Return to original inspection and test requirements may be imposed as stipulated in 
paragraph n below. 

n. The Government reserves the right to withdraw authorization to reduce or eliminate final acceptance inspection or testing and 
direct the Contractor to return to original contract inspection or test procedures at any indication of loss of process control or 
deterioration of quality. 

(ESG034) 

B·7 52.246-4530 
LOCAL 

(End of clau!le) 

SUBMISSION OF PRODUCTION LOT SAMPLES (GOVERNMENT TESTING) MAY/1994 

___.-··a. A lot acceptance test sample is required to be submitted by the contractor from each production lot tendered to the Government for 
acceptance. This sa~le shall consist of, AS REQUIJtED BY THE MK124 SPECIFICATION. The sample unite shall be delivered by the 
Contractor Free on Board (FOB) destination, except when transportation protective service of transportation security is required by 
other provision of this contract. When such is the case, the sample units shall be delivered FOB origin and shipped to the test 
facility identified below on a Government Bill of Lading for the following tests: 

TEST REQUIIU!r-raNTS SAMPLE 

AS REQUIRED BY THE MK124 SPECIFICATION 

TEST FACILITY: NSWC CRANS, IN 

b. When the production lot sample consists of components parts which reguire uploading at a Government Load, Assemble, and Pack (LAP) 

facility, and a shipping address is provided below, the contractor shall ship the sample units as specified above directly to the LAP 
facility. The LAP facility, upon completion of the uploading, will be responsible for shipping the samples to the tests facility 
indicated above in paragraph a. 

LIU' FACILITY: 

c. The sample units shall be randomly selected from the entire lot by or in the presence of the Government Quality Assurance 
Representative. tlnless otherwise specified, the sample units are considered to be destl"Uctively tested and are in addition to the units 
deliverable under the contract. 

d. Prior to selection of the sample units, the lot shall have been inspected to and meet all other requirements of the contract. A 
sample ahall not be submitted from a lot rejected for nonconformance to the detailed requirements of the speoificationsl and drawing(s) 
unless authorized by the Contracting Officer. 

e. Unless authorized by the Contracting Officer, the lot from which the samples are drawn shall not be shipped until official 
notification has been provided by the Contracting Officer that the tested units have satisfactorily met the established requirements. 
Final acceptance of the lot shall not proceed until such notification has been provided. 

/---
f. If the production lot sample contains samples for ballistic testing, the test samples shall be identified as such on the outer 

,cks and the applicable 8allistic Test Request (8T~l number shall be stenciled on all outer packs and included on all shipping 
documents. 
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g, The Contracting Officer shall by written notice to the contractor within 45 days after receipt of the sample units by the 
government, approve, disapprove, or conditionally approve the lot acceptance sawple. 

h. If the pi:oduction lot sample fails to meet applicable requirements, the Contractor may be required at the option of the 
Government, to submit an additional production lot test sample for test. When notified by  the Government to submit an additional 
production lot test sample, the Contractor shall at no additional coat to the Government make any necessary changes, modifications, or 
repairs and select another sample for testing. The a~ditional test sample shall be furnished to the Government under the terms and 
oonditions and within the time speeified in the notifioation. The Government shall ·take action on this test sample within the time 
limit specified in paragraph g above. All costs associated with the additional testing shall be borne by the contractor. 

i. If a ballistic test sample fails to meet contractual performance or funotional requirements, the Contraotor shall reimburse the 
Government £or transportation costs associated with the failing sample, including the coat of transportation proteetive service and 
transportation security requirements when such security is required by other provision of this contract. An exception to this 
requirement for reimbursement of Government transportation oosts will occur if the Government determines that the functional test 
samples failed to meet contractual performance requirements through no fault of the contractor. 

j. If the Contractor fails to deliver any production lot test sample(s) for test within the time or times specified, or if the 
Contracting Officer disapproves any production lot test sample(8), the contractor shall be deemed to have failed to 111ake delivery within 
the meaning of the Default clause of this contract. Therefore, this contract may be subject to termination for default. Failure of the 
Government in such an event to terminate this contract for default shall not relieve the contractor of the responsibility to meet the 
delivery schedule for production quantities. 

k. In the event the Contracting offioer does not approve, conditionally approve, or disapprove the production lot test sample(s) 
within the time specified in paragraph g above, the contracting Officer shall equitably adjust the delivery or performance dates, or the 
contract price, or both, and any other oontraotual provision affected by such delay in accordance with the procedures provided in the 
Changes olause. Failure to agree to any adjustment shall be a dispute concerning a question of the fact within the meaning of the 
clause of this contract entitled Disputes •. 

(End of Clause) 

.,S603$) 

B•!  52.245-4545 OCT/2000 
LOCAL 

The Department of Defense {DoD) Preferred Methods for this Acceptance of Product, MIL·STD-191,, shall be used for this procurement 
action. All references to MIL-STD•105, MIL-STD-414, MIL·STD-1235, «nd ANSI Zl,4 appearing in the Technical Data Package (TDP) are 
replaced by  MIL·STD-1916. verifioation Levels (VL) shall replace AQLs and shall be VL IV for major characteristcs and VL II for minor 
characteristics. 

IES?GSO) 

E-9 52.246·4S29 
LOCAL 

{End of olause) 

REWORK AND ftEPAift OF NONCOMFOKMING MATERIAL 

a. Rework and Repair are defined as follows, 

MAY/1994 

(l) Rework - The reprocessing of noneonforming material to make it conform completely to the drawings, specifications or contract 
requirements. 

(2) Repair· The reprocessing of nonconforming material in aocordance with approved written procedures and operations-to reduce, 
but not completely 
eliminate, the noneonformance. The  purpose of repair is to bring nonconforming material into a usable condition. ~epair is 
distinguished from rework in that 
the item after repair still does not completely conform to all of the applicable drawings, specifications or contraot requirements. 

,_--.. 1:1. Rework procedures along with the associated inspection procedures shall be documented by the Contractor and submitted to the 
/ ,vernment Quality Assurance 

,presentative (QAlt) for review prior to implementation. ~ework procedures are subject to the QAR's disapproval. 

c. Repair procedures shall be docu~ented by the contractor and submitted on a Request for Deviation/Waiver, DD Form 16t4, to the 
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Contracting officer for 
review and written approval prior to implementation. 

d. Whenever the Contractor submits a repair or rework procedure for Government review, the submission shall also include a 
description of the cause 
for the nonconformancea and a description of the action taken or to be taken to prevent recurrence. 

e. The rework or repair procedure shall also contain a provision for reinspection which will take precedence over the Technical Data 
Package 

requirements and shall, in addition, provide the Government assurance that the reworked or repaired items have met reprocessing 
requirements. 

(ES7012) 

E-10 52.246-4632 
LOCAL 

(End of <:lausel 

DfSTkUCTIVE TESTING MA'i/1'94 

a. All costs for destructive testing by the Contractor and items destroyed by the Government are considered as being included in the 
contract unit price. 

b. Where deatru<:tive testing of items or components thereof is required by contract or specification, the number of items or 
components required to be destructively tested, whether destructively tested or not, shall be in addition to the quantity to the 
delivered to the Government as set forth in the Contract Schedule. 

c. All pieces of the complete First Article shall be considered as destructively tested items unlasa specifically exempted by other 
~rovisions of this contract. 

,d. The Contractor shall not reuse any components from items used in a destructive test during First Article, lot acceptance or 
.~1nprocess testing, unless specifically authorized by the Contracting Officer. 

e. The Government reserves the right to take title to all or any items or components described above. The Government may take title 
to all or any items or components upon notice to the contra<:tor. The items, or components of items to which the Government takes title 
shall be shipped in accordance with the Contracting Officer's instru<:tions. Those items and. <:omponents to which the Government does not 
obtain title shall be rendered inoperable and disposed of as scrap by the contractor. 

(ES7011) 

B11  52.246-4550 
LOCAt. 

(End of clause) 

CRITICAL CHAltACTERISTICS PBB/2004 

a. The contra,:tors processes shall be designed to prevent the creation or occurrence of <:riti<:al nonconformances. The contractor shall 
establish, document and maintain spe<:ific procedures, work and handling instructions and process controls relating to any·critical 
characteristics. 
b, The contractor shall assure his critical processes are robust in design such that product and performance are relatively insensitive 
to design and manufacturing parameters. A robust design anticipates changes and problems. ~obuat processes shall be oesigned to yield 
less than one noncon£orman<:e in one million. 
c. 1!n inspection/verification system shall be employed that will verify the robustness of your <:ritical processes. Maximum use should be 
made of automated inspection equipment to accomplish verification of product quality. Mistake proofing techniques of your material 
handling and inspection systems are encouraged. 
d. ~revious Practices/Special Characteristics. As a result of previous practices, the governments technical data may refer to criti<:al 
(not annotateo with I or Ill and Special characteristics. Characteristics classified as critical (not alll'lotated with a I or II) shall be 
subject to all requirements herein associated with Critical (I) characteristics and level I Critical nonconformances. Unless othezwise 
stated in Section C, characteristics classified as Special shall be subject to all requirements herein asso<:iated with Critical {II) and 
Level (lI) critical nonconformances. 

~~.,e. Contractor Identified Critical Characteristics List (CICCL). Not including critical characteristics defined in the governments 
t" '·1chnical data (drawings, specifications, etc.J, the contractor shall identify and document all material, component, subassembly and 

,sembly characteristics whose nonconformances may result in hazardous or unsafe conditions for individuals using, maintaining or 
- depending upon the product. All additional critical characteristics identified by the contractor shall comply with the <:ritical 

characteristic requirements of the technical data package, supplemented herein. The contractors additional critical characteristics 
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shall be classified as Critical [II  or Critical (II), and shall be reviewed and approved by the procuring activity prior to 
manufacturing (DI-SAFT•I0970A). The following definitions are provided, 
Level I critical nonconfo:rmance. A nonconformance of a critical characteristic that judgment and eicperience indicate would result in 
hazardO\.ls or unsafe conditions for individuals using, maintaining or depending upon the product; or a nonconformance that judgment and 
experience indicate would prevent performance of the tactical function of a weapon system or major end item. The following {as a 
minimum) are classified as Level I critical nonconformances, 

(ll A nonconformance that will result in a hazardous or unsafe condition (often referred to as a single point failure). 
(21 A nonconformance that will remove or degrade a safety feature (such as those in a safe and arm device or fuzing, system). 
(3) A nonconforma~ce that will result in violation of mandatory safety policies or standards. 

Level II critical nonconformance: A nonconformance of a critical characteristic, other than Level I. This includes the nonconformance of 
a characteristic that judgment and experience indicate may, depending upon the degree of variance from the design requirement, the 
presence of other nonconformances or procedural eri:ors,: 

(l) result in a hazardO\ls or unsafe conditions for individuals using, maintaining or depending upon the product, or 
(2) prevent performance of the tactical function of a major end item, 

f. In the event that a Critical nonconformance is found anywhere in the production process, the contractor, as part of his quality 
system, shall have procedures in place to ensure: 

(1) The nonconformance is positively identified and segregated so that ehere is no possibility of the item inadvertently re
entering the production process. Thia control shall be accomplished without affecting or impairing subsequent defect analysis. 

(2) The operation that produced the defective component or assembly and any other operations incorporating that component or 
assembly is immediately stopped. 

(3) The government is immediately notified of the critical nonconformance (telephonically and electronic mail.) {DI-SAFT· 
109?0A). 

(4) Any suspect material (material in process that may contain the same defect) is identified, segregated and suspended from 
any further processing, 

(SJ An investi9ation is conducted to determine the cause of the deficiency and req11ired corrective actions. A report of this 
inveseigation shall be submitted to the government (OI-SAFT-10,?0A). The use of the DID report shall not delay notification to the 
government. 

(6) A request to restart man~fact~ring or to use any suspect material associated with the critical nonconformanee is submitted 
,to the government (DI-SAV'l'-eo,?OA). Restart of production shall not occur until the investigations are complete or upon authorization 

·om the procuring contracting officer, All objective evidence of the investigations to date shall be available for review at the time 
, restart. Suspect materiel found to be nonconforming shall not be used without Government approval. 

~g,.  The contractor may develop alternative plans and provisions relative to government or contractor identified Critical level (I} and 
Critical Level (Ir) characteristics. The provisions shall be submitted to the government for advanced approval and shall address the 
following: 

(ll Complete, ~lanation of potential failure 11\0de(s) together with supporting historical and statistical data. 
(2) Pre-established plan of action {POA) to be taken when a critical nonconformance occurs and a description of controls to 

ensure there is no possibility of the nonconforming item inadvertently entering the production process. 
(3) Means of tracking nonconformance rate, investigative results and corrective actions taken. 
(4) Method to immediately verify that a produced critical nonconfor11111nce is consistent with the identified failure mode{sl and 

does not exceed the historical nonconformance rate. 
The contractor can resume production without specific government approval based upon the pre-approved alternate plans and provisions for 
critical (I) characteristics and level (IJ critical nonconformances and Critical {II) characteristics and level (I!l Critical 
nonconformances. 
h. If a critical nonconformance is discovered during further processing or loading, the original manufacturer who introduced the 
critical nonconformance shall bear responsibility for the nonconformance. 
i. The Government Quality Assurance Representative will perform the surveillance actions necessary to ensure compliance with this 
clause, 

(End of clause) 
(ES7SOOI 
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SECTION F - OELIVERlES OR PERFORMANCE 

For Local Clauses See, http,//www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

The following Federal Acquisition Regulation (FA~), ooo FAR Supplement clauses and provisions, the full text of which will be made 
available upon request, are incorporated herein by reference with the same force and effect as if set forth in full text. 

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7  of the Standard 
Form 33 or (as applicable) the contracting officer and will be furnished upon request. Ot:her documents are available as indicated in the 
schedule. 

Any company/individual wishing to purchase a copy cf the Federal Acquisition Regulation 1FAR), the Army PAJ!.  Supplement or the DOD FA~ 
Supplement, may do so from the Superintendent of Oocuments, US Government Printing Office, Washington DC 20~02, 

!FA700ll 

F1 
F2 
F•J 
F-4 
F•S 

F·• 
F•7 
P-1 
F-9 

Regulatory Cite 
S2.2n-17 

S2.242•l5 

52,242-17 
52.247-29 
52.247-55 

S2.247•51 
5.2.247•59 
52.247-61 
252 .247-7023 
DFAllS 

DBLIVE~Y OF EXCESS QU}\NTITIES 
STOP-WOIIK OIWBR 
OOVEltNMENT OELAY OF WORK 

F.O.B. OIIIGIN 

Title 

F.O,B. POINT FO~ DELIVERY OF GOVERNMENT-FURNISHED PROPERTY 
LOAD!NG, BLOCKING, ANO BRACING OF F"EIGHT CAR SHIPMENTS 
F.O,B, ORIGIN - CARLOAD AND TRUCKLOAD SHIPMENT$ 
F.0,5. ORIGIN-MlNIMlJM SIZE OF SHIPMENTS 
TRANSPO!tTATION OF SUPPLIES BY SEA 

Date 
SEP/1'119 
AUG/190 
APR/1914 
JUN/1'11 
Al?R/1'14 
APR/l9i4 

APR/1914 
!\.!'R/1984 
MAY/2002 

.._..  F10  52.247-4504 

LOCAL 
TRANSPORTATION SECURITY 1'.EQUIREMBNTS FO~  CONT1'.ACTO"•TO•CONTRACTOR 
SHIPMENTS 

MM/2004 

(a) Supplies procured or furnished under this contract/subcontract, which are shipped between two or more contractors, and 
which are qualified as sensitive in accordance with ooo 5100.76-M (Physical Security of Sensitive Conventional Arms, Ammunition, and 
Explosives), or are shipped as DOT Class A or B Explosives, require special Transportation Protective Service (TPS) during shipment from 
all points of origin to all destinations. TPS will be equivalent to the DoD security standard for the applicable sensitive category or 
explosive class identified under OoO 4500.,R, Defense Tr-nsportation ftegulation, parts II and III, as added to or amended by applicable 
military service policies in accordance with guidance provided by Defense Logistics Agency (DLA)/Defense Contract Management Agency 
(OCMAJ. 

lb) Shipper's Defense Contract Management Agency (DCM!\) transportation offices will furnish assistance in providing the 
sensitive category of items to be shipped, determining the TPS required, and obtaining the TPS from commercial carriers as necessary. 

(FS711SJ 

F•ll 

(cl This clause must be entered in all contracts/subcontracts at any tier. 

52.247-4531 
LOCAL 

(End of clause) 

COGNIZANT TKANSPO~TATION OFFICElt 

(a) The contract administration office designated at the time of contract award, or the office servicing the point of shipment 
if subsequently designated by the original office, will be the contact point to which the contractor will: 

Cll Submit, as necessary, DD Form 1659, Application for U.S. Government Bill Isl of Lading/Export Traffic Release, in 
triplicate at least ten days prior to date supplies will be available for shipment; 

_,,...-, 
(2l Obtain shipping instructions as necessary for F.O.!. Destination delivery, and 

(3) Furnish necessary information for MILST~IP/MILSTAMP or other shipment documentation and movement control, 
1cluding air and water terminal clearances. 

{4} For FM$, at least ten days in advance of actual shipping date the contractor should request verification of "Ship 
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to• and "Notification" address from the appropriate DCMAO, 

(b) The contract administration office will provide to the contractor data necessary for shipment marking and freight routing. 

(c) The contractor shall not ship directly to a military air or water port terminal without authorization by the designated 
point of contact. 

IFS7240) 

F-12 47, 30$-lS('-l 

LOCAL 

(End of clause) 

SPECIAL TftANSPO~T/LOAOING ~EQUIKEMBNTS (HAZARDOUS) FEB/H,s 

la) In addition to requirements set forth under General Provision, "Loading, !i:-acing, and Blocking of Freight car Shipments," 
rail shipments will be loaded, blocked and braced in accordance with rules and methods contained in the current editions of uniform 
Freight Classification, Association of American ~ailroads Pamphlet No. 14, circular 42G and Rules Governing Loading of Commodities on 
Open Top Cars, !ureau of Explosives Tariff No, !OE 6000 pv.blishing Hazardous Materials Regulations of the Department of Transportation, 
and Bureau of Explosives Pamphlets No. 6, 6A as applicable, uniform Freight Classification may be procured from the regulatory 
classification agent covering territory from which shipment will be made. AI\R Pamphlets, Circular and ~ules may be procured from the 
~ureau of Explosives, s, E. Van Buren St., Chicago, IL 60605. Bureau of Explosives Tariff No. '-OE 6000 and Blll:ea of Explosives 
pamphlets may be procured from the Bursa of Explosives, Association of American iailrcads, 1920 L Street, washington,D.C. 20036. U.S. 
Arrny Defense Ammunition Center (USADAC) approved drawings contained within Index of U,S, Army Unitization, Storage and OUtloading 
Drawings for Ammunition and Components is specifically applicable to rail loading, blocking and bracing of this item and may be secured 
by the Contracting Officer or the Defense Contract Management Agency (DCMAJ. 

(bl Truck shipments will be loaded, blocked and braced in accordance with rules and methods contained in the current editions 
of National Motor Frei9ht Classification and American Trucking Association, Inc., Motor Carrier's Explosives and Dangerous Articles 

/ --- rariff, .is applicable and effective at the time of 8bipment. These publications may be procured from the American Trucking Association, 
1c., Tariff order Section, 161, P St., N,W,, Washington, D.C. 2003i, USADACS approved drawings contained within Index of U.S. Army 
.,itization, Storage and Outloading Drawings for Ammunition and Components is specifically applicable to motor, l~ding, blocking and 

-~o'racing of this item and can be secured from the contracting Officer or OCMA. 

(cl TOFC "Piggyback• shipments will be loaded, blocked and braced in accordance with :tureau of Explosives Pamphlet No. 6C or 
A.AR  Circular No. 43, copies may be obtained from addresses given in para (a) above. USADAC approved drawings contained within Index of 
U.S. Army Unitization, storage and Outloading orawinga for Amtnunition and Components is ijp~cifically applicable to loading, blocking and 
bracing for TOFC shipments and may be obtained from the contracting Officer or DCMA. 

(d) Container shipments will be loaded, blocked and  braced in accordance with 1J$ADAC drawings contained within Index of U.S. 
Army uniti~ation, Storage and Outloading Drawings for Ammunition and Components which is specifically applicable to loading, blocking 
and bracing of container shipments and may be secured from the Contracting Officer or the DCMA. 

Except as the carrier[s) may be liable, the contractor shall be liable to the Government for any loss or damage resulting from improper 
loading and/or furnishing and installing dunnage material by  the contractor for shipments to be made under this contract. 

(End of clause} 

(FS7007) 
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SECTION G - CONTRACT ADMINISTRATION DATA 

Pl!.ON/ JOB 
LINE AMS CD/ OBLG ORDER ACCOUNTING OBLIGATED 
ITEM MH'lt ACllN STAT ACCOUNTING CLASSl~XCATION STATION AMOUNT 
0001M ltl4AOFS34 I AA  2  21 42034000041BlBO,P4147,026EB S2i1017 4P1F53 W52PlJ $  2~,944.0! 

41476031030 
R14M42474IM2 

OOOlAC Rl4AOU94I AA 2 21 42034000041BlB06l?4147602iE! S2S0l7 4Pllta9 WS21?1J $ 1,4l4,D2i.OO 
41476038030 
N4I02,04MPA4B2l 

0001111) ll14AOF424I AA 2 21 42034000041Blll06P4147602,EB $2S017 4P1F42 W52l?lJ $ 271,160.2$ 
41476031030 
NOOD7404MPDFQ32 

OOOlAl! Rl4AOFSS4I AA 2 21 42034000041Bl!06P4147i02iEB S21017 4PlFSS WS21?lJ $  23i,22S.S2 
4147'03!030 
N41102904Ml?A'.31!20 

0003M Ul4AOK194I AA  2  21 42034000D41B1B06l?4147602~E! $28017 4J!l1Kl!I WS2PlJ $ !43,424. 92 
41476031030 
P020200411011 

0003Ali Wl4AOMl64I AA  2 21 4203400004l!1BOGP4l4?602iEI S210l7 4PlMU W52l?lJ $  3,604,38 
41476031030 
M1'R4F0SC10109 

/
f TOTAL $ 2,791,315.la 

_,, 
SERVICE ACCOUNTING O!lt.IGATED 
NAME TOTAL B'l ACRN ACCOUNTING CLASSIFICATION STATION AMOUNT 
Army AA 21 42034000041B1B06P414?G026EIII S21i0l7 W52PlJ $ 2,79',315.11! 

TOTAL $  2,791, :us .lli 
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SECTION H - SPECIA~ CONTRACT ftEQUIABMENTS 

For ~cal Clauses See: http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

The following Federal AcqUisition Regulation (FAIi.), DoD FAR Supplement clauses and provisions, the full text of which will be made 
available upon request, are incorporated herein by reference with the same force and effect as if set forth in full text. 

The text of the clauses incorporated by reference herein are available from the contract specialist indicated in block 7  of the Standard 
Fo,:m 33 or las applicable) the contracting officer and will be furnished upon request. Other documents are available as indicated in the 
schedule. 

Any company/individual wishing to purchase a copy of the Federal Acquisition Regulation (FAit), the Army Fll.R Supplement or the DOD FAit 
Supplement, may do so from the Superintendent of Documents, US Government Printing Office, Washington DC 20402. 

(HA7001} 

H-1 

H-2 

Regulatory Cite 
223.370-
4  (A)  (3)  OSC 

252,223-7001 

DFA!tS 

Title 
DISPOSAL OF ltEMAINING GFM AMMUNITION AND EX,L0SIVES FOLLOWING 
CONTRACT COMPLETION" Oft TEftMINATION 

HAZAll!D  WAftNING ~ELS 

Date 

DEC/1'9l 

(c) The Offeror shall list which hazardous material listed in the Hazardous Material Identification and Material Safety Data clau~e 
. of this contract will be labeled in accordance with one of the Acts in paragraphs (bl (l) through (SJ of this clause instead of the 

,,zard CollllllUnication Standard. Any hazardous material not listed will be interpreted to me.an that a label is required in accordance with 
;e Hazard Communication Standard, 

(llll.15704) 

H•3 

MATEIUAL lif none, in!ilert "None") 

24$. ?310-1 
DFARS 

DEMILITAltIZATION 

{End of Clausel 

JUL/1'9i 

(al DEMILITA!tIZATION. Item(s) 0001 l\ND 0003 re'fl.lire demilitarization by the Purchaser in the manner and to the degree set forth below, 

(ll For property located in the United States insert item number(s) and specific demilitarization requirements for item(sl shown 
in Attachment l, Part 2  of Defense, Demilitarization Manual; 

· (2J For property located outside the United States, insert item numberlsl and specific demilitarization requirements for item(s) 
shown in Attachment l, Part J of DoD 41i0.21-M-l, Defense Demilitarization Manual. 

Cb) DEMXLITA!t.IZATION ON GOVERNMENT PREMISES. Property requiring demilitarization shall not be removed, and title shall not pass to the 
Purchaser, until demilitarization has been completed and approved by an authorized Contractor and Government representative. 
Demilitarization will be accomplished a!il specified in the contract. components parts vital to the military or lethal purpose of the 
property shall be rendered unusable. The Purchaser agrees to assume all cost incident to the demilitarization and to restore the 
working area to its present condition after removing the demilitarized property. 

(c) DEMILITJ\ll.IZATION ON NON-GOVERNMENT PREMISES. Property requiring demilitarization shall be demilitarized by  the Purchaser under 
supervision of qualified Department of Defense personnel. Title shall not pas!il to the Purchaser until demilitarization has been 

,....-~completed by the Purchaser and approved by an authori2ed Contractor and Government .epresentative. Demilitarization will be 
( scomplished as specified in the contract. component parts vital to the military or lethal purpose of the property shall be rendered 

,usable, The Purchaser agrees to assume all co!ilte incident to the demilitarization, 

(dl FA~~URB 'l'O  OEMXLITARIZB. If the Purchaser fails to demilitarize the property as specified in the contract, the Contractor may, 
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upon giving ten days written notice from date of mailing to the Purchaser --

(1) Repossess, demilitarize, and return the property to the Purchaser. The Purchaser hereby agrees to pay to the Contract, prior 
to the return of the property, all costs incurred by  the Contractor in repossessing, demilitarizing, and returning the property to the 
Purchaser. 

(2) Repossess, demilitarize, and resell the property, and charge the defaulting Purchaser with all excess costs incurred by the 
Contractor. The Contractor shall deduct these costs from.the purchase price and refund the balance of the purchase price, if any, to 
the Purchaser, In the event the excess costs exceed the purchase price, the d~faulting Purchaser hereby agrees to pay theses excess 
costs to the Contractor. 

(3) !!epossess and resell the property under similar terms and conditions. In the event this option is exercised, the Contractor 
shall charge the defaulting Purchaser with all excess costs incurred by  the Contractor, The Contractor shall deduct these excess costs 
from the original purchase price and refund the balance of the p 1purchase price, if any, to the defaulting Purchaser. Should the excess 
costs to the Contract exceed the purchase price, the defaulting Purchaser hereby agrees to pay these excess costs to the Contractor. 

{HA6100) 

H-4 S2.242•4S06 
osc 

(Bnd of clause) 

PltOGRESS PAYMENT LIMITATION MAR/190 

Prior to first article approval, only costs incurred for the first article are allowable for progress payments1 however, such payments 
shall not exceed TEN percent 110%) of the initial award value of the contract. 

(End of clause) 

1$6002) 

H-5 246.671 LOCAL MATE~IAL INSPECTION AND RECEIVING REPORTS (DD FORM 250) JAN/19'5 

Material Inspection and Receiving ~eport (00 Form 2SO), required to be prepax-ed and furnished to the Government under the clause of this 
contract entitled 'Material Inspection and Receiving Report', will be distributed by the Contractor in accordotnce with DOD FAR 
SupPlement Appendix F, Part 4. 

send copies to: 

1. Purchasing Office 
HQ, AFSC 
l ROCK ISLAND ARSENAL 
ATTN: AMSFS-CCA·M/~ULIE COUGHLIN 
11.0CK ISLAND, IL 61299•6500 

2. Production Management 

Purchasing Office 
HQ, JMC 
1 ~OCK XSLAND AJI.SENAL 
ATTN: SFSJM·CDC/CLIFF OAY 
ROCK ISLAND, IL 612s,-,soo 

3. Send additional copies to NSWC, °'-"NE lN in accordance with Table 1 and Table 2. 

(HA6025) 

,,--- .. 
H-i 242-1107 {!I) 

LOCAL 

(End of clause) 

INSTftUCTIONS PO~ PlEPARATION AND SU!MISSION OF PftODUCTION PlOGitESS 
ltEPOftTS - l!MMO  (NAVY SPECIAL) 

JTJN/199i 

a. Production Progress fteport (OD Form 375) and Production Progress fteport Continuation (DD Form 375c) shall be prepared in 
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accordance with inst:i:uctions thereon. These forms shall be submitted as required for each separate contract item (identified hy noun 
description not by line item number). 

b. The form(sl shall be submitted on a 1110nthly basis within two workdays after each reporting period, beginning with the end of the 
first full month following contract date. In addition, the contractor shall promptly submit a DD Form 375 reporting any delay in the 
scheduled delivery or completion as soon as known or anticipated. The forms shall be distributed as follows, 

CHSG02'1J 

H7 

*** 

1. Pureha$ing Office: 

HQ, AFSC 
1 ~OCK ISLAND Al!SENAL 
ATTN:  AMSFS·CCA-M/JULIE COUGHLIN 
ROCK ISLAND, IL s129,-6soo 

2. Administration Office: 

see Award Document 

3. Production Manager: 

HQ, JMC 
1 ROCK ISLAND ~SENAL 
ATTN: SFSJM-CDC/CLIFF DAY 
KOCK ISLAND, IL 6l299·6SOO 

4, Additional Distribution (As Indicated), 

( ) a. Navy Ships Farts Control Center 
ATTN:  Code 152 
P.O. !ox 2020 

Mechanicsburg, PA 17055-0781 

CX l h. Commanding Officer 
Naval weapons Support center 
ATTN:  Code PM4 
Crane, IN 47500-5000 

i l c. Commanding Officer 
Naval Air Systems command 
ATTN: AIR•ll4ll 

Washington, DC 20361-1140 

( ) d. Commander . 
Naval Special warfare command 
ATTN' N,' NAB Coronado 
San Diego, CA 92155-5037 

( ) e. Commander 
Naval Warfare Assessment Center 
ATTN: Code 2063 
Point Mugu, CA 93042-5000 

!End of clause) 

252.247•702l 
OFARS 

TKANSPORTATION OF SUPPLIES IY SEA MAY/2002 

(f) (4) Ocean transportation was used and some or all of the shipments were made on non-u.s.-flag vessels without the written 
,nsent of the Contracting Officer. The Contractor shall describe these shipments in the following £ormat1 

ITEM CONTRACT 
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TOTAL 

(RA.7502) 

H-1 

.... 

(HA7503l 

H9 

DESCRIPTION 

252 .247•7024 

DFl\M 

52.247-4545 

osc 

LINE ITEMS QUJINTITY 

{End of Clause) 

NO"l'IFICATION OF TllANSPORTATION OF SUPP~IES &Y SEA 

(End  of clause) 

PLACE OF CONTRACT SHI1PING POINT, !IAIL !NFORMATION 

Page 3s  of 43 

NOV/19,s 

MAY/1'93 

The bidder/offeror is to fill in the •$hipped From• address, if different from 'Place of Performance• indicated elsewhere in this 
section. 

Shipped From, 

/ 

------------------

For contracts involving F.O.B. Origin shipments furnish the following rail information: 

Does Shipping Point have a private railroad aiding//// YES NO 

If YES, give name of rail carrier se:i;ving it, 

If NO, give name and address of nearest rail freight station and carrier serving it: 

Rail Freight Station Name and Address: 

Serving carrier, 

[End ~f Clause) 

(HS7600) 
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SECTION I - CONT1'ACT CLAUSES 

For Local Clauses see, http://www.afsc.army.mil/ac/aais/ioc/clauses/index.htm 

I·l 
I-2 
I-3 
I-4 
I•S 
I·6 

I-7 
I•t 
I-9 

I•lO 

l·ll 

I-12 
I•lJ 
l-14 
l-15 
I·l' 
I-17 
I-11 

l-19 
I-20 
I-21 
I-22 

I-23 
I-24 

I-25 
I-2, 
I-27 
1-2• 
I-29 

I•JO 
I•ll 
I-32 
I-33 

I-34 

l·3S 

I-36 
I-37 
I-31 

1•39 

I-40 
I-41 
I-42 
I-43 

I-44 
I-45 

I-46 
X•47 
I•41 

I-49 
I-50 

I-51 

I·S2 

Regulator:i: 
52.202-1 
52.203-3 
52.203-5 
52.203-G 
52.203•7 
52.203-1 

52.203-10 
52.203-12 
52.204-4 
52.204-7 
52.209-, 

52.211-5 
52.211-15 
52.215-2 
s2,21s-a 
52.215-14 
52.219-6 
52.219-1 

52.222-19 
52.222-20 
52.222-2, 

S2,222-3S 

52.222-36 
52,222-37 

52.223•6 
52.229-3 

52,232-1 
52.232-8 
52.232-11 
52.232-16 
52.232-17 
52,232-23 
52,232-25 
52. 232-33 

52.233-1 
52.233-3 
52.242•2 
52.242-12 
52.242-13 
52,243-l 
52.243-7 
52,244-S 
52,246-1 
52.24~-23 
52,247-63 
52.241-1 
52.24,-2 
52,249-1 
52.253-1 
2S2.203·7001 

252.203-7002 
DFARS 
252.204-7000 

Cite 
DEFINITIONS 
GAATUITIBS 
COVENANT AGAINST CONTINGENT PEES 

Title 

ltEST!!.ICTIONS ON Sl.JBCONTRACTOlt SALES TO THE GOVEltNMBNT 
Al'ITI•KICKl!ACK PROCEDURES 
CANCBLliATION, RESCISSION, AND  RECOVERY OF FUNDS FOR ILLEGAL Olt 
IMP1t0PB1t ACTIVIT'l 
Pit.ICE OR FBE ADJUSTMENT FOlt ILLEGAL OR IMPROPER ACTIVITY 
LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL Tll.ANSACTIONS 

. PRINTED Olt COPIED DOUBLE-SIDBD ON ltBCYCLED PAPElt. 
CENTRAL CONTRACTOR ltEGISTRATION 
PROTECTING THE GOVEJ!.NMBNT'S INTEMST WHEN SU!CONTRACTING WITH 
CONTltACTOltS DEBARRED, SUSPENDED, Olt PROPOSED FOR DE!!AltMENT 
MII.TBRIAL ltEQUI!tEMl!:NTS 
DEFENSE PRIORITY AND ALLOCATION REQUIREMENTS 
AUDIT AND REC01t0S - NEGOTIATION 
O!WE!t OF PlUiiCEDENCE·UNU'OltM CONTftACT FORMAT 
INTEGltITY OF UNIT PltICBS 
NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE 
UTILIZATION OF SMALL BUSINESS CONCERNS 
CHILD LA!Olt•COOPERATION WITH AUTHOltITIBS AND REMEDIES 
l'IALSH·HEALEY PUBLIC CONTRACTS ACT 
EQUAL OP!Olt'I'UNITY 
EQUAL OPL'Olt'I'UNITY FOlt SPECIAL DISA8LBD vrl'ERANS, VETERANS OF THE 
VIETNAM ERA, ANO OTHElt ELIGIBLE VBTBIUINS 
AFFIRMATIVE ACTION FOlt WORKERS  WITH DISA!ILITIES 
EM•LOYMl!NT RBPOl!.TS ON S!ECI1\L DISllLED VETll:RANS, VETERANS OF THE 
VIE1'.'NAM EIRA, AND OTllElt ELIGI!LE VETEMNS 
DRUG•FRBB WOltKPLACE 
PEDBRAL, STATB, ANO LOCAL TAXES 
PAYMENTS 
OISCOUNTS FOlt P~OMPT PAYMENT 
BXTltAS 
PROGRESS PAYMENTS (APR 2003) • ALTERNATE I 
INTEREST 
ASSIGNMENT OF CLAIMS (JAN l9QG) - ALTERNATE I 
PROMPT PAYMENT 
PAYMENT SY BLECT~ONIC FUNDS T2'.ANSFE~ • CENTRAL CONTRACTOR 
REGISTRATION 
DISPUTES 

PROTEST AFTER Al'IAltD 
•1tODUCTION PROGltBSS ftEPORTS 
REPORT OF SHIPMENT (REPSHIP) 
MNKRU!TCY 
CHANGES• FIXED PltICE 
NOTIFICATION OF CHANGES 
COMPETITION IN SUl!CONTRACTING 
CONTRACTOR INSPECTION ftEQUI!tSMSNTS 
LIMITATION OP LIA8ILITY 
PREFERENCE FOR lJ.S. • l'LAG  AIR CARRIEltS 
VALUE ENGINEERING 
TBRMINATION FOlt CONVBNIENCB OF THE GOVE1'NMENT (FIXBO·PRICB) 
DEFAULT (FIXEO•PRICB SUP.r.Y AND  SERVICE) 
COM•UTBR GENERATED FORMS 
!ltOHI!ITION ON PERSONS CONVICTED OF FRAUD OR OT!ll!R DEFBNSB-CONTRACT
RBLATED FELONIES 
DISPLAY OF DOD HOTLINE POSTElt 

DISCLOSURE OF INFORMATION 
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Date 
DEC/2001 
APlt/1914. 
APR/1914 
JUL/l!95 
JUL/1'95 
JAN/1997 

JAN/1991 
JUN/2003 
AlJG/2000 
OCT/2003 
JUL/1'95 

AUG/;llOOO 
SEP/1990 
JUN/1999 
OCT/1'97 

OCT/1997 
JUN/2003 
MAY/2004 
JAN/2004 
DEC/l99' 
APR/2002 
DBC/2001 

JON/1991 
DBC/2001 

MAY/2001 
APR/2003 
A!R/1984 
FEB/2002 
A.11R/1984 
MAR/2000 
JUN/lHi 
APR/1914 
OCT/2003 
OCT/2003 

JUL/2002 
AUG/1'96 
APR/l!t9l 
JUN/200l 
JUL/19!1S 

AUG/1917 
JU>R/19&-4 

DEC/1996 

APR/1984 
FE:11/19!7 
JON/2003 
FEB/2000 
MA'i:'/2004 
Aflt/19S4 
JAN/lUl 
MAR/1999 

DEC/1991 

DEC/1!91 
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R!!_gulator:£ Cite 
DFARS 

I-53 252.204-7003 
DFA!l.S 

I-54 252.204-7004 
DFA!!.S 

I-55 2S2.20S·7000 
DFAl!.S 

I-56 252.209·7000 
DFAl!S 

I•S7 252.219•7011 
DFA!l.$ 

I•S8 252.223-7002 
DFA!l.S 

I•59 252.223-7003 
DFA!l.S 

1-,0 252.223-7004 
PFAU 

1-,1 252.225•7012 
DFA!l.S 

I-62 252.226-7001 

I•ltl 252 .231•7000 
DFAllS 

I•i4 252.232•7003 
DFARS 

1·65 252.232·7004 
DFAllS 

I•i6 252.242-7000 
DFARS 

I-i7 252,242-7004 
DFARS 

1•61 252.243-7001 
DFARS 

1·69 252.245-7001 
DFARS 

1•70 2S2.246•7000 
DFARS 

I•7l s2.20,-4 

Title 

CONTltOL OF GOVERNMENT PEl!SONNEL WORK PllODUCT 

REQUIRED CENTRAL CONTRACTOR REGISTRATION 

PROVISION OF lNFO!!MATION TO COOPEJ\ATIVE AGREEMBNT HOLDERS 

ACQUISITION Fil.OM SIJBCONTKACTORS SUBJECT TO  ON-SITE INSPECTION UNDE!l. 
THE  INTEJU,ll!DIATE-RANGE NUCLEAR FORCES (INF) Tll.EAT'l 
NOTIFICATION TO DELAY PEllFORMANCE 

SAFETl' PRECAUTIONS FOA AMMUNITION ANO EXPLOSIVES 

CHANGE IN l'LACI! OF PBRrol'tMANCE-AMMONITION AND EXPLOSIVES 

DRUG-FREE WOAK FORCE 

PREFERENCE FO~ CE!l.TAIN DOMESTIC COMMODITIES 

UTILIZATION OF INDIAN ORGAN!ZATIONS, INDIAN•OWNED ECONOMIC 
ENTEllPRISES, ANO NATIVE HAWAIIAN SMALL BUSINESS CONCERNS 
SUPPLEMENTAL COST PRINCIPLES 

ELECTl!ONIC SUBMISSION OF PAl'MENT REQUESTS 

DOD PROGRESS PAYMENT RATES 

FOSTAWAltD CONFE!l.ENCE 

MATERIAL MANAGEMENT AND ACCOUNTING SYSTEM 

PRICING OF CONT!l.ACT MODIFICATIONS 

REPORTS OF GOVERNMENT PROPEftTY 

MATERIAL INSPECTION AND RECEIVING ftEPOAT 

FIil.ST A,.TICLE APP~OVAL·GOVE!l.NMBNT TESTING 

Page 37 of 43 

Date 

NOV/2003 

DEC/1'S1 

NOV/U95 

JUN/U!l3 

DEC/1"1 

SEP/1988 

MAY/2004 

OCT/2003 

DEC/1991 

JAN/2004 

OCT/2001 

DBC/l9'1 

DEC/2000 

DEC/1'91 

MAl'/1'94 

MM/2003 

SEP/i919 
la) The Contractor shall deliver •_unit(s) of Lot/Item* within** calendar days from the date of this contract to the Government at 

NSWC CftANE, IN for first article tests. The shipping documentation shall contain this contract number and the Lot/Item identification. 
The characteristics that the first artiole must meet and the testing requirements are specified elsewhere in this contract. 

(bf  Within ,o calendar days after the Government receives the first article, the contracting Officer shall notify the Contractor, in 
writing, of the conditional approval, approval, or disapproval of the first article. The notice of conditional approval or approval 
shall not relieve the Contractor from complying with all requirements of the specificatione"and all other terms and conditions of this 
contract, A notice of conditional approval &hall state any further action required of the Contractor. A notice of disapproval shall cite 
reasons for the disapproval. 

*** 

*  (See instructions regarding submission of First Article clause) 

•• (See Schedule~) 

(End of clause) 

(IF1003) 

I-72 52.217·6 EVALUATED OPTION FOR !NCJU:ASED QUANTITY MAR/l!183 
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l!ame of Offeror or Contractor: PYJlOTECHNIC SPECIALTIES INC . 
........ ...., 

a. This solicitation includes an evaluated option (See Section M}. 

b, The Government reserves the right to increase the quantity of item(s) 0001 AND 0003 by a  qi;.antity of  up to and including but not 
exceeding 150 percent as  an evaluated option at the price(s) quoted below. 

c. If the contractor does not quote a price hereunder, the lowest price offered/bid in the Schedule for item(sl 0001 ANO 0003 shall 
be the price used for evaluation/award of any option quantities. 1111 evaluation factors identified in the solicitation, except F.O.!, 
origin tranapo_rtation costs, will be applied to the option quantity for evaluation purposes. 

d. The Contracting Officer may exercise the evaluated option at any time preceding ACCEPTANCE OF ,ot OF THE BASIC CONT!tACT QUANTITY 
by giving written notice to the Contractor. 

e, Delivery of the items added by exercise of this option shall continue immediately after, and at the same rate as delivery of 
like ~tems called for under t~e contract, unless the parties agree otherwise. 

f. Subject to the limitations contained in this clause, the Government may exercise this option on one  or more occasions. 

g. Offered Unit Prices for the Option Quantities are, 

Evaluated Option 
(F.O.lS. Origin) 

On:it Price 

$42.00 _____ Cl.IN 0001 

$42.00~~~~ CI,J;N 0003 

Varying prices may be offered for the option quantities actually ordered and the dates when ordered. In as much as the unit price for 
--the basic quantity may contain starting, load, testing, tooling, transportation or other costs not applicable to option quantities, 

-~· "ferors are requested to take these factors into consideration while setting forth the unit price(s) for the option quantities. The 
,tion price is expected (but not required) to be lower tban the unit price for the initial quantity. 

(End of Clausel 

(1Noao1 

I-73 52.243-7 NOTIFICATION OF CHANGES APR/1994 
(a) Definitions. "Contracting Officer," as used in this clause, does not include any repres<!ntative of the Cont:i;;;,.cting Officer, 

"Specifically AuthoX'ized Representative (SAil.)," as used in this clause, means any person the Contracting Officer has so designated by 
written notice {a copy of which shall be provided to the Contractor) which shall refer to this paragraph and shall be issued to the 
designated representative before the SAit exercises such authority. 

(bl Notice, The primary pu'l)ose of this clause is to obtain prompt reporting of Government conduct that the Contractor considers to 
constitute a change to this contract. Except for changes identified as such in writing and signed by the Contracting Officer, the 
C~ntractor shall notify the Administrative Contracting Officer in writing promptly, within~~~ (to be negotiated) calendar days from 
the date that the Contractor identifies any Government conduct (including actions, inactions, and written or oral communications) that 
the Contractor regards as a change to the contract terms and conditions. on the basis of the most accurate information available to the 
contractor, the notice shall state-

Ill  The date, nature, and circumstances of the conduct regarded as a change, 
(2) The name, function, and activity of each Government individual and contractor official or employee involved in or 

knowledgeable about such conduct 1 

(3) The identification of any documents and the substance of any oral communication involved in such conduct; 
(4) In the instance of alleged acceleration of scheduled performance or delivei:y, the basis upon which it arose, 
(5) The  particular elements of contract performance for which the Contractor may seek an equitable adjustment under this 

clause, including-
(i) What contract line items have been or may be affected by the alleged change; 
(ii) What labor or materials or both have been or may be added, deleted, or wasted by the alleged change; 
(iii) To the extent practicable, what delay and disruption in the manner and sequence of performance and effect on continued 

_...,-..performance have been or may be caused by the alleged change 1 
•. 

(iv) What adjustments to contract price, delivery schedule, and other provisions affected by tha alleged change are 
,timated; and 

'-- (6) The Contractor's estimate of the time by which the Government must respond to the Contractor's notice to minimize cost, 
delay or disruption of performance, 
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,;i: ame of Offeror or Contractor: 11n0TeCl1NIC SPBCIALTIES me. 

le} continued performance. Following submission of the notice required by paragraph (b) of this clause, the Contractor shall 
diligently continue performance of this contract to the maximum extent possible in accordance with its terms and conditions as  construed 
by the Contractor, unless the notice reports a direction of the Contracting Officer or a communication from a SJIR  of the Contracting 
Officer, in either of which events the Contractor shall continue performance; provided-, however, that if the Contractor regards the 
direction or communication as a change as described in paragraph (b) of this clause, notice shall be given in the manner provided, All 
directions, coromunicationa, interpretations, orders and similar actions of the Srut shall be reduced to writing promptly and copies 
furnished to the contractor and to the Contracting Officer. The Contracting Officer shall prc,mptly countermand any action which exceeds 
the authority of the Srut, 

(d) Government response. The contracting Officer shall promptly, within 15 calendar days after receipt of notice, respond to the 
notice in writing. In responding, the contracting officer shall either-

!ll  Confirm that the conduct of which the contractor gave notice constitutes a change and when necessary direct the mode of 
further performance, 

(2J Countermand any communication regarded as a change; 
(3) Deny that the conduct of which the Contractor gave notice constitutes a change and when necessary direct the mode of 

further performance; or 
(41 In the event the Contractor's notice information is inadequate to make a decision under paragraphs (dl (ll, (2), or (3) of 

this clause, advise the contractor what additional information is required, and establish the date by which it should be furnished and 
the date thereafter by which the Government will respond. 

(e) Equitable adjustments. 
(l) If the Contracting Officer confirms that Government conduct effected a change as alleged by the Contractor, and the conduct 

causes an increase or decrease in the Contractor's cost of, or the time required for, performance of any part of the work under this 
contract, whether changed or not changed by such conduct, an equitable adjustment shall be made-

Cil In the contract price or delivery schedule or both: and 
(ii) In such other provisions of the contract as may be affected. 

(2) The contract shall be modified in writing accordingly. In the case of drawings, designs or specifications which are 
____ defective and for which the Government is responsible, the equitable adjustment shall include the cost and time extension for delay 

,asonably incurred by the Contractor in attempting to comply with the defective dr~wings, designs or specifications before the 
,ntractor identified, or reasonably should have identified, such defect. When the cost of property made obsolete or excess as a result 

.......__,;fa change confirmed by the Contracting Officer under this clause is included in the equitable adjustment, the Contracting Officer 
shall have the right to prescribe the manner of disposition of the property. The equitable adjustment shall not include increased costs 
or time extensions for delay resulting from the Contractor's failure to provide notice or to continue performance as provided, 
respectively, in paragraphs (b) and (c} of  thia clause, 

Note: The phrases •contract price• and •cost" wherever they appear in the clause, may be appropriately modified to apply to cost
reimbursement or incentive contracts, or to combinations thereof. 

(End of olauee) 

(IFli250) 

I-74 52.246-17 WA~RANTY OF SUPPLIES OF A NONCOMPLEX NATURE JUN/2003 

(bl Contractor's obligations. 
(ll Notwithstanding inspection and acceptance by the Government of supplies furnished under this contract, or any condition of 

this contract concerning the conclusiveness thereof, the Contractor warrants that for l09S DAYS AFTER ACCEPTANCE. 

(c) Remedies available to the Government. 
(ll The Contracting Officer shall give written notice to the Contractor of  any breach of warranties in paragraph (bl (1) of this 

clause within 4S days after discovery of the defect • 

.... 
(End of clausal 

,F6070) 

I-75 252.223-7007 SAFEGU11RDING SENSITIVE CONVENTIONAL AKMS, ~ITION, AND EXPLOSIVES SEF/H'H 
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.'fame of Offeror or Contractor: l?'lllOTECHNIC SPECIALTIES INC • 

" ........... 

_,,-----

DFARS 
{al Definition. Axms, ammunition, and explosives (AA&E), as used in this clause, means those items within the scope (chapter l, 

paragraph B} of DoD Sl00.76-M, Physical Security of sensitive Conventional Arms, llmmllnition, and Explosives. 

lb)  The requirements of DoD Sl00.76-M apply to the following items of Al'wE being developed, produced, manufactured, or purchased 
for the Government, or provided to the Contractor as Government-furnished property under this contract, 

NOMENCLATURE 

MK124-0 SIGNAL 

NATIONAL STOCK NUM!Ell 

1370-01-144•35,1 AND 
1370-01-030-1330 

SENSITIVITY/CATEGORY 

IV 

(c) The Contractor shall comply with the requirements of DoD  5100,7,-M, as specified in the statement of work. The edition of 
DoD 5100.76-M in effect on the date of issuance of the solicitation for this contract shall apply. 

(d) The contractor shall allow representatives of the Cefense Security Service (DSS), and representatives of other appropriate 
offices of the Govei:nment, access at all reasonable times into ita facilities and those of its subcontractors, for the purpose of 
performing surveys, inspections, and investigations necessary to review compliance with the physical security standards applicable to 
this contract. 

(e) The Contractor shall notify the cognizant DSS field office of any subcontract involving AA«E within lD days  after award of 
the subcontract. 

(f) The Contractor shall ensure that the requirements of this clause are included in all subcontracts, at every tier 

(l) For the development, production, manufacture, or purchase of AA&Er or 
(2) When AA&E will be provided to the subcontractor as Government-furnished property. 

(g} Nothing in this clause shall relieve the Contractor of its responsibility for complying with applicable Federal, state, and 
·;cal laws, ordinances, codes, and regulations (including requirements for obtaining licenses and permits) in connection with the 

,rformance of this contract. 

{End of clause) 

(IA6200) 

I-76 52.20t-3 FIRST ARTICLE APPROVAL -CONTRACTOR TESTING (SEP a,) - ALTERNATE I JAN/1997 

(End of clause) 

(IF70Ul 

I-77 52.252-6 AI.TTHORIZED DEVIATIONS IN CLAUSES Al?R/1984 
(al The use in this solicitation or contract of any Federal Acquisition ftegulation (4i CFR Chapter l) clause with an authorized 

deviation is indicated by t·he addition of ••(DEVIATION)•' after the date of the clause. 

(bl The use in this solicitation or contract of any DOD FAR SUPPLEMENT (4t CF!t Chapter 2) clause with an authorized deviation is 
indicated by  the addition of '' (DEVIATION)•• after the name of the regulation. 

(IF7016) 

2 52. 211-7005 
OFARS 

(End of Clause) 

SUBSTITUTIONS FOR MILITARY OR FEDERAL SPECIFICATIONS AND STANDARDS FEB/2003 

.....--. (al Definition. SPI process, ae used in this clause, means a management or manufacturing process that has been accepted 
·,·eviously by the Department of Defense under the Single Process Initiative (SPI) for use in lieu of a specific military or Federal 

ecification or standard at specific facilities. Under SFI, these processes are reviewed and accepted by a Management Council, which 
~ncludea representatives of the Contractor, the Defense Contract Management Agency, the Defense Contract Audit Agency, and the military 
departments. 
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.'fame of Offeror or Contractor: PYROTECHNIC SPi:;CIALTil!S INC. 

(bl Offerors are encouraged to propose SPI processes in lieu of military or Federal specifications and standards cited in the 
solicitation. A listing of SPI processes accepted at specific facilities is available via the Internet in Excel format at 
http://www.dcma.mil/onebook/7,0/7.2./7.2,6/reports/modified,xls. 

to> An offeror proposing to use an SPI process in lieu of military or Federal specifications or standards cited in the 
solicitation shall 

(1) 
(2) 

Identify the specific military or Federal specification or standard for which the SPI process has been accepted; 
Identify each facility at which the cfferor proposes to use the specific SPI process in lieu of military or ~ederal 

specifications or atandar~ cited in the solicitation, 
(3) Identify the contract line items, subline items, components, or elements affected by the SPI process, and 
(4) If the proposed SPI process has been accepted at the facility at which it is proposed for use, but is not yet listed 

at the Internet site specified in paragraph {bl of this clause, submit documentation of Department of Defense acceptance of the SPI 
process. 

(dl Absent a determination that an SPI process is not acceptable for this procurement, the Contractor shall use the following SPI 
processes in lieu of military or Federal specifications or standards, 

(Offeror insert information for each SPI process) 

SPI Process, 

Facility, 

Military or Federal Specification or Standard, 

Affected contract Line Item Number, Subline Item Number, Component, or Element, 

~-· (el If a prospective offeror wishes to obtain, prior to the time specified for receipt of offers, verification that an SPI 
process is an acceptable replacement for military or Federal specifications or standards required by the solicitation, the prospective 
offerer 

(l) May submit the info:r:mation required by paragraph (dl of this clause to the Contracting Officer prior to submission of 
an offer; but 

(2) Must submit the information to the Contracting Officer at least 10 working days prior to the date specified for 
receipt of offers. 

(IA7015) 

I-79 252.243-7002 
DFMS 

(End  of clause) 

ftEQUESTS FOR EQUlTA!LE ADJUSTMENT MAR/1'91 

(bl In accordance with 10 u.s.c. 2410(a), any request for equitable adjustment to contract terms that exceeds the simplified 
acquisition threshold shall bear, at the time of submission, the following certificate executed by an individual authorized to certify 
the request on behalf of the Contractor: 

_,,,,.--. 

I certify that the request is made in good faith, and that the supporting data are 
accurate and complete to the best of my knowledge and belief. 

(Official's Name) 
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..... 

(IA7035) 

I-10 52,201-4500 
osc 

(Title) 

(End of clause} 

AUTHORITY OF GOVERNMENT IU!P!UlSgN'l'ATIVE 

AU'l'HO~IT):" OF GOVBRNMENT KBPRESENTATIVE 
$2. 201-UOO OSC 

MOD/AMD 

Page 42 of 43 

(FB8 19931 

The Contractor is advised that contract changes, such as engineering changes, will be authOrized only by the 
Contracting Officer or his representative in accordance with the terms of the contract. No other Government 
representative, whether in the act of technical supervision or administration, ia authorized to make any commitment 
to the Contractor or to instruct the contractor to perform or terminate any work, or to incur any obligation. 
Project Engineers, Technical Supervisors and other groups are not authorized to make or otherwise direct changes 
which in any way affect the contractual relationship of the Government and the Contractor. 

(Bnd  of clau11e) 

{I$7025) 

-

............. 



APPX809

CONTINUATION SHEET 
Reference No. of Document Being Continued Page 43 of u 

PIIN/SIIN WS2l'l.J ·04-C-OO 9! 

,'lame of Offeror or Contractor: PYltOTECRNIC SPECIALTIES INC. 

SECTION J • LIST OF ATTACHMENTS 

Liat of 
Addenda 

Exhibit A 

Exhibit II 
Attachment 001 
Attachment 002 
Attachment 003 
Attachment 004 
Attachment 005 
Attachment ooe; 
Attachment 007 
Attachment 008 
Attachment 00!1 
Attachment 010 
Attachment 011 

Attachment 012 
Attachment 013 
Attachment: 014 

1'!.ttachment 015 

Atta<:hment Oli 

Attachment 017 
Attachment 018 

~tachment Ol!I 

Title 
CONTRACT DATA REQUIREMENTS LIST DD FORM 1423 FOR CLIN 0001 
CONT~CT DATA ltEQUIREMENTS LIST DD FORM 1423 FOR CLIN 0003 
DATA DELIVERY DESCltIPTION·ECP 
DATA DELIVERY DBSCUPTION-ltFO 
DOCUMENT SUMMA!tY LIST FOR CLIN 0001 
ADDltESS CODE DISTltIBUTION ECP/RFD/VECP 
ADDIU:SS LIST 
GUIDANCE FOR OD FORM 1423 
INSTRUCTION FOR COMPLETING DD FOltM 1423 
roe FOl!M 715-3 DEFENSE PRIOltITY ANO ALLOCATION SYSTEM 
IOC FORM 715-4 LISTING OF GOVERNMENT OWNED FKOPERTY 
DISCLOSURE OF LO!IIY ACTIVITIES/STD FORMM Lt.I. 
INCftEASE YOUR PROFIT$ THROUGH  VALUB  ENGINEBftING 
CD FROM TECHNICAL DATA PACKAGE 

LIST OF GOVERNMENT  FURNISHED MATERIAL 
SECTION L, PAST PERFORMANCE INFORMATION lS.305(A) (2) (II) 
OCTOBER l,97 1\ND O'l'aEK KEQUIKED INFORMATION 
SECTION M, EVALUATION FACTOKS FOK AWARD (!ASIS FO!t AWARD, 
Fl'!.CTORS AND SUBFACTORS TO !I! EVALUATED, EVALUATION 
APPltOACHt 15,204-S(C) OCT 1997 
SECTION M, EVLUATION FACTOltS AND SIGNIFICANT StlBFACTORS FO!t 
AWARD 15.304•S(C) OCTOiElt 1997 
SECURITY SOW 
DOCtlMENT SUMMARY LIST FOR CLIN 0003 
HAZARDOUS WAlffl:tNG LAIIEL AFSC POJtM 715- 7 

...___/ 

ꞏ
'-·· 

MOD/AMD 

Date 
NUmber 

~o=-f-'F'-"a"'g..::e~=--~Transmitted By 

001 
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From:· 
To:· 
Cc: 
Subject: 
Date: 
Attachments.: 
Importance: 

Mr.  Hirst, 

Coughlin, Julie A USA CIV (US) 
"p,si.bobhirst@windstream.net" 

. Pjerce,  Ryan C USA CIY (US);  Coughlin; JµUe A USA gy (US) 
W52P1J-04-C-0098 ., . . . 
Monday, September 26, 20111:30:00 PM 
PSI MK124 T4D Notice 26 Seo 2011,pdf 
High 

Attached  please find  official  Government correspondence regarding. Notification of Termination for  . 
ꞏ Default under subject contract.  ꞏ The original will be sent to you via  return  receipt mall.  If you  have 

further questions please contact the Procuring  co11tracting officer Mr.  Ryan  Pierce  (309) 782~8446; .· 

julie A.  Coughlin 
HQ, Army Contracting Command, 

ꞏ Rock Island Contracting Center 
AUN: CCRC-AM . 
1 Rock Island Arsenal 
Rock Island; IL 61299-6500 
Phone:  (309) 782-6139 
FAX: (309) 782-5713 . 
email:  julie.a.coughlin.civ@mail.mil  ꞏ 
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REPLYTO 
ATl'ENTION-OF: 

CCRC-AM 

UNCLASSIFIED 
01:PARTMENT OF THE ARMY 

ARMY CONTRACTING COMMAND'- ROCK ISLAND 

1 ROCK ISL.ANO ARSENAL 
ROCK ISLAND, IL  61299-8000 

CERTIFIED MAIL . .:: RETURN RECEIPT REQUESTED 

26 September 2011 

SUBJECT: Contracting Officer Determination to Terminate for Default 
and. Final Decision re: Contract No. w.52PlJ-04-C-0098, Pyrotechnic 
Specialties, Inc., MK124 Smoke &  Illum Signal 

Mr. Robert Hirst 
Pyrotechnic Specialties, Inc. 
1661 Juniper Creek Rd. 
Byron, GA 31008 

Dear Mr. Hirst, 

Reference: 

a. Contract NO. W52PlJ-04-C-0098 
b. Letter, Army Contracting· Command - Roe~ Is.land, dated 29 June 

2011, Cure Notice 
c. Pyrotechnic· Specialties, Inc. Letter dated July 11, 2011., 

Reponse to cure Notice 
d, Letter, Army Contracting Command - Rock Is.land, dated 9 

September 2011, Show Cause Notice 
e. Pyrotechnic Specialties, Inc. Letter dated 14 September 2011, 

Response to Revised Show Cause Notice 

Determination to Terminate and .Final Decision 

The Government has reviewed all the information and matters relevant 
· to the cure Notice. and Show Cause letters and PSI' s response to the 

same referenced above. As a result of this review,. i.t is the 
determination of the Contracting O:fticer that tile above referenced 
contract is hereby terminated for default, pursuant to· the Default 
Clause FAR 52.249-8 of the contract. The reasons therefore and 
further instructions in regard to the Default action are set forth 
below. 

I. Review and Relevant Facts 

a. On 27 September 2004 the U,S, Army Field Support command (now t~e 
Army Contracting Command - Rock Island) awarded a contract to 
Pyrotechnic Specialties Inc., located in Byron, GA,·coritract W52PlJ-
04-C-0098 for the quantity of.42,228 each MK124 Signals at a unit 
price of $46.-21 for a total contract award of $2,798,385.18. In the 
following yes1rs,· additional quantities were added to the contract for 
a total quantity of 152,180 and a total dollar amount of 
$7,575,305.82. 

b. The Government issued reference b. Cure Notice to Pyrotechnic 
Specialties Inc. on 29 June 2011, informing Pyrotechnic Specialties, 
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Inc; that the Government c.onsidered PSI' s rec:ent failure to pass 
consecutive First Article. Tests to be a condition endangering 
performance of the contract. PSI was further notified that, unless 
the condition was cured. within ten (10) days after receipt of the 
notice, the Government may terminate for default under the terms and 
conditions of clause 52.249-8, Default (Fixed-Price Supply and 
Se:rvice). 

Response from PSI was due 10 days from the date of receipt of this 
letter, or 11 July 2011. 

c. On 11 July 2011 PSI' s response to the Government's Cure 
Notice was ;eceived (reference c.). Below are the key issues PSI 
provided as rationale regarding recent failures and their plan of 
action for successful contract performance and completion: 

(1) PSI claims cause of function, delay and display time 
failures. are attributable to the age of the ignition disks used. They 
were assembled in 200.8 and had been in storage since that time. 

(2) The Air Force CLINs will be completed by the September 2, 
2011 requirement. Inventories of candles and subassemblies·have been 
built ahead. The quantity .required w.ill be manufactured with an 
experienced crew of 10 employees. 

(3) PSI will recruit, hire and·train additional employees over 
the next three months to meet the manpower. requirements ·of the 
remaining part of the schedule. All.new employees will go through a 
formal training program. Each employee will have to meet a 
qualification standard of job proficiency before working on the 
production line. 

(4) All suppliers are able deliver raw materials to meet the 
requirements of the schedule provided below. 

SCHEDULE 
Lot 1 - 5,400 - Complete 8/5/11 
Lot 2 ...;17,128 - Complete 9/2/11 
Lot 3 - 10,000 Complete 1/13/12 
Lot 4 - 10,000. Complete. 3/2 / 12 
Lot 5 - 5,397.- Complete 4/13/12 

The above schedule was reviewed and modified slightly by PSI (and 
subsequently incorporated into the.contract via Modification PT0035) 
to the following: 

Lot 1 - 5,400 - Accept Date 8/17/11 
Lot 2 - 9,416 - Accept Date 8/31/11 
Lot 3 7,712 - Accept Date 9/14/11 
Lot 4 - 10,000 - Accept Date 1/25/12 
Lot 5 - 10,000 - Accept Date 3/14/12 
Lot 6 - 5,397 - Accept Date 4/18/12 

d. The Government issued referenced. Show Cause Letter on 9 
September 2011 after PSI failed to deliver acceptable product in 
accordance with the contractual delivery schedule. Specifically, Lot 
2 (9,416 Signals due ::n  August 2011) was rejected by DCMA due to 
several quality-related failures encoun.tered during the Lot Acceptance 
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Test (LAT). The rejection of this.lot placed 9,416 signals into a 
delinquent status per the contractual schedule proposed by PSI to cure 
'the conditions endangering performance as described to PSI in the cure 
Notice referenced at attachment 002 to this MFR. 

Response from PSI was due 10 days from the date of receipt of th.is 
· letter, or 19 September 2 011. 

e. On 14 September 2011 PSI's response .to the Show Cause notice 
was receiv.ed ( reference e.). Below a.re the key issues that PSI 
provided as rationale to support a determination not to terminate for 
default the contract. 

(l) The 
clearly due to 

( 2)  PSI 
disk. 

root cause of the delinquency on the contract is 
the sealing disk in.the TOP. 
successfully resolved the problem with the sealing. 

( 3) . It took PSI until March of 2 O 11 to complet.e work on 
qualifying the new disk. 

f. The Government has reviewed the facts provided in PSI letter 
dated 14 September 2011· and have found that PSI did not provide a 
detailed response sufficient to.demonstrate that ·your failure to 
per'form arouse out of causes beyond your control and without fault or 
neg.ligence on your part.. · 

The following is the Government's response to the assertions in 
reference e. letter: 

PSI' s claim that the. delinquency is "clearly" due to the sealing 
disk is unfounded/irrelevant, particularly as it pertains to the 
CURRENT contractual schedule, which was revised on 2.5 July 2011 based 
upon PSI's response to the 29 June 2011 cure Notice. As PSI states in 
numbered paragraph 2 of the Show Cause response, the sealing disk 
issue has apparently been successfully resolved since the new disk was 
introduced into production in July 2011 (performing perfectly 
according to PSI). If the 03ealing disk issue' has been solved since 
July, .then the most recent quality issues/failures cannot be blamed on 
a defective TDP. Additionally, documentation exists showing that PSI 
has recently failed to follow procedures and/or has mishandled product 
during LATS (Government reports as well as admission.by PSI in an 
RFD). The delinquency against the CURRENT schedule is due to the. 
aforementioned contractor quality-related failures and not. a defective 
TOP, regardless of what may have happened in the past under this 
contract. · · 

PSI' s numb.ered paragraph 3 discusses the. window of Opportunity 
to complete Air Force CLINs, which implies that the Show Cause notice 
was. issued primarily because PSI could not finish the expiring CLINs 
quickly enough, which is not the case. The Show Cause notice was 
issued due to quality workmanship/ procedural problems exhibited by 
PSI on every single FAT/LAT conducted in recent history. Again - the 
delay in the CURRENT (25 July·20ll) schedule simply cannot be 
attributable to the time it·took to find a suitable replacement for 
the "faulty" sealing disk since PSI has. already admitted that the new 
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disk (implemented in July 2011) performs perfectly. The replacement 
was already determined and.implemented by the .time the current 
schedule was incorporated. 

While it is true that Lot 1 was accepted on deviation for ONE 
long display time on the smoke. end Of the signal, that was the extent 
of the quality problems on that lot. Lot 2, however, encountered 
significantly more problems (leaker, 20+ long burns, .leaker during T&V 
(hole in sealing disk due to improper handling), drop test done 
incorrectly, T&V test performed without protective caps, etc.) . 

. Further, during the quality.production surveillance for Lot 3·LAT, a 
critical escape was discovered by the OCMA QAR. The smoke end striker 
did not line up with the primer holder. A .Corrective Action Request 
(CAR) was issued and production halted pending 100% screening. Even 
after this issue was resolved the lot failed the. test in.two 
categories. Sample number 48 failed the 100% .leak test. Sample number 
48 was part of the ambient subgroup, with testing criteria as accept 
on O and reject on. 1, Multiple signals ( on the smoke side) from the 

· low temperature subgroup and the ambient subgroup exceeded the burn 
time requirement of 25 seconds which results in a failure to meet .the 
LAT requirements. Also sample number 48 did not ignite during the 
function portion of the testing. Again, Lot 1 was accepted on RFD 
because there was only one long display time, whereas Lots 2 and 3 
were rejected by DCMA due to several failure modes; There is no 
evidence that a Government employee with authority to bind the 
Government, i.e. a contracting Officer, ever said that Lots 2 or 3 
would be accepted. Regardless, any indication.of acceptability of the 
failed lots was not an official position relayed through the PCO. 

II. Government Termination Decision 

.Based upon Pyrotechnic Specialties failure to show the Government 
reasonable cause not to terminate their contract for default, this 
letter is a Notice of Termination of Contract No. W52P1J-04-C-0098 
awarded 24 September 200.4 to Pyrotechnic Specialties, Inc., for the 
remaining quantity of 48,719 MK124 Signals for a total dollar amount 
of $1,850,496.52. The Government exercises its right under contract 
clause 52 .. 249-8 Default (Fixed-Priced Supply and Service) of the 
aforementioned contract. The act of failing to deliver acceptable 
product in accordance with the delivery schedute is a :failure to meet 
the following provisions in PSI contract: 

a. Section B Delivery Schedule - Modification PT0035 
b. Clause C-1 Drawings/Specifications 52.210-4501 (March 1988); 

TOP for the Mkl24 Signal, AUTOMATED DATA LIST (AOL.) 3139734 REV G; 
Weapons Specification (WS) 13697N, dated. 8 March 1994 

c. Clause E-3 First Article Test (Government Testing) 52.209-4511 
(May 1994) . 

d. Claus·e E-'5 Higher Level Contract Quality Requirement 52.246-11 
(Feb 2004) 

e. Clause E-11 Critical Characteristics 52.246-4550 (Feb.2004) 

Pyrotechnic Specialties Inc's failure to meet the requirements of the 
·contract listed .above, among others, v.iolated the terms of their 
. contract and hereby constitutes the default. 
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III. Appeal Rights 

Pyrotechnic Specialties has the right to appeal this decision to 
terminate under contract clause 52.233-1 Disputes of this. contract. 
Established within this clause is the right to appeal in a.ccordance 
with Contract Disputes Act of 1978, Public Law 95-563 (codified at 41 
u.s.c. Section 601 et.seq) to the Armed Services Board of Contract 
Appeals (ASBCA). If you wish to appeal, PSI must mail or otherwise 
furnish written notice thereof to .the ASBCA within 90 days after the 
date of receipt of th.is .notice. In lieu of appealing to the .ASBCA, 
PSI may bring an action directly in the u. S. Court of Claims (except 
as provided in the Contract Disputes Act of 1978, 41 U,S,C. 603, 
regarding Maritime Contracts) within 12 months Of the date you receive 
this ·decision. 

IV. Action required Upon Termination 

In accordance with FAR Part 49 you should take the following 
steps for cess<>tion of work and notification to immediate 
subcontractors. 

(1) Stop all work, make no further shipments, and place no 
further orders relating to the contract, except for -

(i) The continued portion of the contract, if any; 
(ii).Work-in-process or other materials that you may wish to 

retain for your own acco.unt; or · 
(iii) Work-in-process that the Contracting Offic·er authorizes 

you to continue · 

(A) for safety precautions, 
(B) to clear or avoid damage to ecjuipment, 
(C) to avoid immediate complete spoilage of work-in

process having a definite commercial value, or 
(D) to prevent any other undue.loss to the Government, (If 

you believe this authorization is necessary or advisable, immediately 
notify the Contracting Officer by telephone or personal conference and 
obtain instructions. ) · 

( 2) Keep adequate r.ec.ords of your compliance with subparagraph 
(11) above showing the 

date. 

(.i) Date you received the Notice of Termination; 
(ii) Effective date of the termination; and 
(iii) Extent of completion of performance on the effective 

(3) Furnish notice of termination to each immediate subcontractor 
and supplier that will be affected by this termination. In the notice-

(.i) Specify your Government contract number; 
(ii) State whether the contract has been terminated completely 

or partially; 
(iii) Provide instructions to stop all work, make no further 
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shipments, place no further orders, and terminate all subcontracts 
under the contract, subject to the exceptions in subparagraph (1) 
above; 

( iv) Provide instructions; to submit any settlement proposal 
promptly; an.d 

(v) Request that similar notices and instructions be given to 
its immediate subcontractors. 

(4) Notify the Contracting Officer of·all pending legal 
proceedings that are based on subcontracts or purchase orders under 
the contract, or in which a lien has been or may be placed against 
termination inventory to be reported to the Government. Also, 
promptly notify the Contracting Officer ot any such proceedings that 
are tiledatter receipt of this Notice. 

(5) Take any other· action required by the Contracting Officer or 
under the Termination clause in the contract. 

( 6) Settlements with su.bcontractors. You remain liable to your 
subcontractors and suppliers for proposals arising because of the 
termination of their subcontracts or orders. You are requested to 
settle settlement proposals as promptly as possible. For purposes of 
reimbursement by the Government, settlements will be governed by the 
provisions of Part 4.9. · 

(7) Employees affected. 

(1) If this termination, together with other outstanding 
terminations, will necessitate a significant reduction in· your work 
force, you are urged to -

. . (il Promptly inform the local State Employment Service. of 
your reduction-in-force schedule in nmnl:lers and occupations, so that 
the Service can take timely action in assisting displaced worker; 

(ii) Give affected employees maximum practical advance 
notice of th.e employment redu<;:tion and inform them .of the facilities 
and services available to them through.the local State Employment 
Service offices; 

(iii) Advise affected employees to file applications with 
the State Employment Service. to qualify for unemployment insurance, if 
necessary; 

(iv) Inform officials of local unions having agreements 
with you of the impending reduction-in-force; and 

(v) Inform the local Chamber of Commerce and other 
appropriate organizations which are prepared to offer·practical 
assistance in finding employment for displaced workers of the 
impending.reduction~in-force. 

(2) If practicable, urge subcontractors to take similar actions 
to those described in subparagraph (1) above. 

Please contact myself, Ryan c. Pierce at ph: 309-782-8446 or 
email ryan.c.pierce.civ@maiLmil for further questions regarding this 
notification or the rights of Pyrotechnic Specialties In.c. In my 
absence, you may contact Julie Coughlin at ph: 309-782-6139 or email 
julie.a.coughlin.civ@mail.mil. 
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I.am forwarding a copy of this letter to DCMA Eastern Regional 
Office and the Small Business Administration Region III. Your point 
of contact for this letter is Julie Coughlin at ph: 309-782-6139 or 
email julie.a.coughlin.civ@mail.mil. 

Sincerely, 

. ~-C.~~-· --
Ryan C, Pierce 
Procuring Contracting Officer 
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Mr. Charlie E. Williams, Jr. 
Director, DCMA 
Alexandria, Virginia 

May 3,2010 

( 

By letter dated April 23, 2010 issued by DCMA, PSI was notified that, due to a change in 
DCMA's management office structure, starting may 27, 2010, PSI's government contracts will 
be administered by the DCMA Atlanta office. /V1 

PSI takes strong exception to this anticipated change. As will be detailed below, PSI has 
a long and tortured history with DCMA Atlanta, which has resulted in false criminal charges 
being filed against PSI and PSI personnel, which were subsequently dismissed. They were the 
result of the perjured testimony of a DCMA Atlanta QAR and the improper withholding qf 
exculpatory evidence. Additionally, as will be detailed below, DCMA Atlanta, for a number of 
years, has conducted a bad faith continuous course of action for the purpose of destroying PSI as 
a viable government contractor. These actions by DCMA Atlanta have resulted in PSI filing 
numerous Claims for ;Equitable Adjustment, which are presently before the ASBCA. 
Additionally, PSI has also recently had one of its contracts improperly terminated for default, 
because of actions of DCMA Atlanta personnel, which is also presently before the ASBCA. 

As result of the obvious animosity exhibited by DCMA Atlanta toward PSI and the 
continuing and protracted litigation between PSI and the government, in which DCMA Atlanta 
plays a large part, PSI alleges that it is impossible for DCMA Atlanta personnel to maintain 
objectivity in its future dealings witl1 PSI. As support for its allegation, PSI presents the 
following history of its relationship with DCMA Atlanta. 

PSI HISTORY WITH DCMA ATLANTA 

~4--A3/ -- I 

I 
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Prior to 2004, PSI and DCMA Atlanta had a good professional relationship with DCMA 
Atlanta, who was inspection authority for PSI's government contracts. Issues that arose during 
the contracts were usually resolved in an amicable manner. 

However, starting in 2004, the long-standing relationship between PSI and DCMA 
Atlanta began to inexplicably deteriorate, which resulted in DCMA's interference with PSI's 
contracts. The documentation evidences that the problem began in early 2004, when a dispute 
arose between the Navy, the end customer, and the DCMA QAR Michael King, who was 
assigned to PSI to inspect the MK141 units under contract No. N0164-02-D-0005. The 
disagreement arose because of the Navy's need for quick delivery of critical war items and 
Michael King's method of inspection, which was delaying the delivery of the units. The 
disagreement became so vitriolic, that because of Mr. King's actions, the Navy subsequently 
removed him as inspector for the MK141 program at PSI. This removal of Mr. King was 
achieved by the Navy taking the unusual step of modifying the contract, changing the point of 
acceptance from "source" to "destination". 

Angered at his removal, Mr. King began to pursue a course of action to prove that the 
Navy was wrong and that he was needed at PSI. It was shortly thereafter, in May 2004, that Mr. 
King "discovered" an allegedly illegal product re-labeling by PSI, which he reported to the Fraud 
and Abuse Hotline. As a result of a four-year criminal investigation, no crimes were found to 
have occurred. Mr. King and other Government employees conspired to fabricate a crime and 
commit perjury in front of a Grand Jury which resulted in a criminal indictment being issued 
against PSI and PSI personnel, and which also resulted in PSI being suspended from government 
contracting. Throughout these years, Mr. King and the other QARs assigned to PSI began to 
over/mis-inspect PSI's processes and product and began to harass PSI's employees, which had a 
significant effect on its ability to perform. Numerous questionable Corrective Action Reports 
(CARs) were issued, which in many instances essentially stopped production, while either minor 
or non-existent issues were resolved. 

In the autumn of 2004, a vehicle containing three FBI agents experienced an accident 
when one of the MK 141 s supplied by PSI under a Purchase Order exploded, resulting in severe 
injuries to three FBI agents. As a result, PSI became the target of a multifaceted and multiple
agency criminal investigation, whose purpose was to destroy PSI as a company, and the 
reputation of its personnel. In addition, these agencies, as will be discussed below, were 
attempting to exto1i a civil settlement for lawsuits filed by the injured FBI agents against PSI. 

This investigation was initiated without PSI knowing of the accident or the true reason 
for the investigation. Once the criminal investigation of PSI began, the NCIS investigator 
recruited Michael King to improperly partake in the investigation and illegally conduct 
warrantless searches of PSI's facility in order to supply information regarding plant layout, 
location and content of the computer system and details regarding various PSI employees. The 
documentation clearly show Mr. King's growing obsession with getting PSI, fully supported by 
the management at DCMA Atlanta. 

After the alleged relabling incident and at the same time the criminal investigation was 
being conducted, Mr. King and the other QARs began to step up their already onerous, bad faith 
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and improper inspections and their continual harassment and intimidation of PSI personnel. 
Additionally, having already been put in the mindset that PSI was allegedly engaging in criminal 
activities, these inspections were not now limited to performing the required inspections, but 
every performance issue was now being viewed as possible fraud. This is further evidenced by 
the fact that QARs started to include various government counsel and investigators in the e-mail 
loop discussing even the most minor performance issues that arise on the various PSI contracts. 

The situation at PSI continued to deteriorate which resulted in the further delay in 
the delivery of the much needed product. The situation finally got to the point that in 
2006, the Army, one of the end users of the products being produced, interjected 
themselves into the fray. Robert Kowalski of the Army conducted meetings with PSI and 
DCMA in an attempt to identify the problems and arrive at a solution. As a result of this 
investigation, Mr. Kowalski wrote a memo, which noted that the problems were more 
severe than originally suspected and that teamwork between DCMA and PSI was almost 
non-existent, which was affecting all of PSI's contracts. "If allowed to continue on its 
present course PSI will go bankrupt ... " Unless cooperation and teamwork was re
established, the Army would be forced to pull its inspection authority delegation from 
DCMA. "I articulated our need for production and a quality product and emphasized that 
the mission to meet the warfighters needs come first. Any agency that does not want to 
be part of the solution does not have to be part in our program." 

As a result, Mr. King was removed as QAR. As is clearly evident from Mr. Kowalski's 
report, the DCMA was acting as a rogue agency, conveniently forgetting who gave them the 
authority to conduct the inspections and what the actual purpose of the program was, thereby 
creating serious problems not only for PSI but for the warfighters, who critically needed the 
products being produced by PSI. Despite the serious problems that were being created, these bad 
faith actions remained essentially unchecked because the government was intent on using any 
means to prove that PSI was engaging in fraudulent, if not, criminal activity. 

CRIMINAL INVESTIGATION 

As was previously stated, the initial instances of bad faith actions by the QARs were the 
result of Michael King engaging in a power struggle with the Navy customer. Once he lost that 
battle, he began to conduct his own crusade to prove that he was right about PSI, which resulted 
in the discovery of the alleged improper mislabeling, that was reported to the Abuse and Fraud 
Hotline, and his over-inspection and mis-inspection. His "crusade" was subsequently fueled by 
the initiation of the criminal investigation. The history of the criminal investigation and its effect 
on the viability of PSI as a company and the reputations of its persom1el clearly evidences that 
the intent of the govermnent was to put PSI out of business which is clearly a breach of the 
governn1ent's implied duty to cooperate and not to hinder performance. 

Pursuant to a Purchase Order issued by the FBI, PSI supplied MK141 flash bang 
grenades in 2004. These were some of the same units that Mr. King alleged were improperly 
relabeled in of 2004, which precipitated his reporting of the "incident" to Abuse and Fraud 
Hotline. After the previously described accident involving the FBI agents occurred, a lengthy 
investigation of PSI followed the accident, despite the fact that PSI was never notified of the 
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accident. As part of this investigation, in March, 2005, the Government conducted a raid at PSI 
facilities, which included 30 agents of the FBI, NCIS, ATF, Army CID and GBI. The raid was 
conducted utilizing the "inside" information gathered by Mr. King, at the reques.t of the Navy 
investigator. All PSI employees cooperated, giving full and truthful information to the 
investigators. This raid and investigation was conducted despite the fact that a report from the 
FBI Laboratory in Quantico, VA, dated January 13, 2005, regarding the examination of the 
grenade involved in the 2004 incident, clearly stated while a definite determination of the causes 
of the fracture could not be made, the physical evidence indicated that the safety pin was not in 
place when the device malfunctioned. Therefore, as evidenced by the FBI's own Lab Report, 
PSI was not responsible for the accident. What is most egregious is that the FBI illegally, and in 
violation of ethical standards, failed to turn over this report to PSI. However, despite this 
exculpatory evidence, a campaign to put PSI out of business was conducted by DCMA, the FBI 
and the NCIS. PSI had no knowledge of the accident resulting in the investigation until civil 
suits were filed by the injured FBI agents in 2006 (For example see; 2:06-cv-04428-BWK 
Scanazno et al). Therefore, PSI was being subjected to a massive inter-Agency investigation, 
without even knowing the cause. 

Despite the fact that by the beginning of 2005 the FBI knew that PSI was not criminally 
or civilly liable for the accident that resulted in injuries to its agents, the FBI, in conjunction with 
NCIS and DCMA, continued to attempt to extract their "pound of flesh" from PSI, attempting to 
pave a way for the injured agents to obtain money from PSI/Karlson. The FBI then threw their 
net wider, "shot gunning" every aspect of PSI in an attempt to find any criminal wrongdoing, 
including looking into any possible IRS or EPA violations and any possible wrongdoing by PSI 
under the subject contracts. It was essentially a "search and extort" mission. 

It initially appeared that this improper, illegal, pervasive, and invasive investigation, 
performed in violation of PSI personnel's civil rights paid off. On or about April 17, 2008, a 
criminal indictment was issued in the United States District Court for the Middle District of 
Georgia (see for example; Case No. 5:08-CR-24-CAR-CWH), against PSI, David Karlson, Brad 
Swann, Sales Representative for PSI, Daniel Ramone, Production Manager for PSI, and Glen 
Cundiff, Engineering Technician at the Naval Surface Warfare Center in Crane, Indiana. As a 
result, immediately thereafter, the government formally suspended PSI from receiving any 
additional governn1ent contracts. To add insult to injury, Mr. Karlson was~ arrested 
and shackled. Major media outlets te)eyise'1 a:ed p:oolished this humiliating incident wmldwide. 
CNN even did an alleged expose on the agents that were injured, besmirching PSI and Mr. 
Karlson in the process. 

On or about December 18, 2008, the Government filed a Second Superseding Indictment. 
The main allegation contained in the superseding indictment was that Defendants attempted to 
defraud the Governntent by causing to be sold to the FBI, MK141 diversionary charges that they 
knew were defective, and did not meet the controlling Navy specification as required under the 
fixed price contract awarded PSI in 200 I. The bases of the allegations were as follows: 

1. Pursuant to the tern1s of PSI' s contract with the FBI, PSI was to supply FBI with the 
MK141 charges that met the controlling Navy specification. Counsel alleged that 
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there were numerous purchase orders and invoices issued under the umbrella of the 
contract. 

2. In or about 2003, the Navy discovered that the Government specification contained a 
design defect that could and did cause premature detonation, which could cause 
injuries to the users. As a result of the existence of the defect PSI developed a 
procedure to correct the defect. All units that were reworked to correct the defect 
would have a label containing the letter "A" ("alpha designation"), which indicated 
that the unit was reworked. 

3. However, even after the defect was found, the Government alleged that PSI caused to 
be shipped to the FBI a shipment of MKl 41 charges that consisted of units that were 
reworked by PSI and other charges that were not reworked. Pursuant to the Grand 
Jury testimony of Michael King, the same QAR who was engaging in the improper 
actions under the subject contracts, stated that he, along with Greg McClendon of the 
FBI, Mike Earnest of the Navy Criminal Investigation Service, and Ernie Newberry 
of the DCMA, went to the FBI facility in Quantico, Virginia to Jook at the MK141 
rounds supplied by PSI to the FBI. Mr. King testified that th?cfi1arges supplied to the 
FBI wereatt--l.abeled with an "A", thereby fraudulently representing that all units 
supplied had been reworked, despite the fact that approximately one-half of them 
were not reworked. As a result of the alleged fraud, FBI agents were severely injured 
when one the MKl 41 charges prematurely detonated. 

In response to this superseding indictment, on or about January 5, 2009, Defense Counsel 
filed with the criminal court a Joint Motion to Dismiss based upon evidence that the indictment 
contained numerous critical allegations that were false, which wananted the dismissal of the 
indictment. Specifically, the Motion alleged: 

1.  The Government allegations that the FBI issued numerous purchase orders under the 
2001 contract, which required that the units meet the Navy specification, which would 
allegedly include the rework process developed by PSI, was false. The 2001 contract 
between PSI and the FBI specifically stated that" ... The term of this contract shall be for 
a one-time purchase of items ... " The 2001 contract did require that the units be 
manufactured per the Navy Specification. Therefore, the additional orders placed by the 
FBI for the units in 2003 and 2004 were not issued under the 2001 contract, but were 
issued under separate and distinct Purchase Orders, which made no reference to the Navy 
specification. 

2. The Government's allegation that one of the allegedly defective parts fraudulently 
supplied to the FBI prematurely detonated and resulted in serious injuries to three agents, 
was equally false. Defense Counsel had repeatedly made requests for all investigative 
reports relating to the FBI incident. During the Pretrial Conference, the Prosecutor 
informed the Court and all parties that the Government had no "mishaps reports". 
Despite these representations, on December 31, 2008, the Prosecutor turned over to 
Defense Counsel the previously referenced FBI Lab Report, which proved that there were 
no defects in the units supplied by PSI that caused the premature detonation of the unit, 
which caused the injuries to the agents. In its Motion, the Defense Counsel stated: 

J 
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"The Defendants adamantly believe that the October 2004 incident and the 
injuries to [the] Agents .... were the driving force behind the investigation of 
the Defendants and the initiation of this prosecution. The January 13, 2005, 
FBI Laboratory Report establishes that the Agents' injuries were not the result 
of any alleged wrongdoing by the Defendants, but were the result of another 
cause. Most egregiously, the FBI has been in possession of the Report for 
nearly four (4) years, and has been aware of the truth regarding the October 
2004 incident while withholding the Report and permitting PSI and its officers 
and employees to be criminally indicted, as well as subjected to costly civil 
lawsuits and to false and defamatory coverage and allegations on national 
television, with devastating consequences for PSI's business and the 
Defendants' lives. The government's withholding of the Report constitutes 
extreme governmental misconduct warranting dismissal of the government's 
indictment ... " 

3. The Government's allegation that PSI mixed reworked charges with charges that had not 
been reworked and had labeled them with the rework "A" designation before fraudulently 
shipping the mixed lot to t4e FBI was also false and was based upon the perjured 
testimony of Michael King ·~QAR-DCMA Atlanta). On December 29, 2008, Barry 
Lindsey of PSI and Defense Counsel traveled to the FBI Quantico facility and examined 
the charges inspected by Mr. King plus an additional 200 charges. It was discovered that 
none of the charges examined, including . the ones examined by Mr. King, had been 
reworked and none of the charges were labeled with the "A" designation indicating that 
rework had been performed, which was in total contradiction to the Grand Jury testimony 
of Michael King. It is imperative to note that Defense Counsel had attempted to make 
this trip to Quantico to verify the statements made by Mr. King for a number of months, 
but were denied access to the site by the FBI. It was only after the Court issued an order 
demanding that the FBI allow PSI access to the site was this blatant perjury discovered. 
As stated in the Defendant's Motion to Dismiss: 

"Accordingly, the government's 'mixing' and 'camouflage' allegation is 
demonstrably false, and King's grand jury testimony was knowingly false. 
This additional false representation further urges dismissal of the govermnent' s 
Indictment against the Defendants." 

In the Prosecution' s Response to Defendant's Joint Motion to Dismiss, filed January 8, 
2009, the Government admitted to the "mistakes and "errors" contained in the indictment and 
moved to qismiss the indictment without prejudice, which was granted by the Court on January 
15, 2009. 

The above scenario strongly evidences the Govermnent's harassing and defamatory 
behavior that PSI and its employees have been forced to endure. It has resulted in the nationwide 
destruction of PSI's and its employees' reputations that even the dismissal of the indictment 
cannot rectify. It  had further resulted in PSI being formally suspended from Government 
contracting, which has had a devastating effect on the viability of PSI, which depends of 
govermnent contracting for over 90% of its business. As is also clearly evidenced from the 

({) 
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foregoing, a vendetta was being carried out by the Government, most notably by the FBI, with 
the full cooperation ~DCMA. 

The effect of this criminal investigation and the pivotal role played by DCMA was 
devastating on PSI's ability to complete the subject contracts. Not only was PSI subjected to the 
bad faith over-inspection and mis-inspection of the QARs, which in itself constituted a breach of 
contract, it was also subjected to the egregious actions of the government with the complicity of 
the DCMA, which resulted in every issue, however minor, that arose on the contracts, to be 
investigated for possible fraud. This mindset, that PSI may be engaged in wholesale fraud, 
destroyed whatever required objectivity that may have remained on the part of the QARs. This 
lack of objectivity and the exhibiting of bad faith by the QARs went to the extent that QAR 
Michael King perjured himself before the Grand Jury for the purpose of destroying PSI and the 
reputations of its personnel. The interference of the FBI~ and the continuing bad 
faith of DCMA eliminated any possibility that the contracts could be performed with any sort of 
normalcy. 

Even after the dismissal of the criminal charges and the lifting of the government 
imposed suspension of contracting, it appeared that DCMA Atlanta still did not learn its lesson, 
and continued its efforts to destroy PSI. One of the contracts DAA09-02-C-0030, that had been 
subjected to the previously described over/mis-inspections by DCMA Atlanta QARs, continued 
to be made a victim of the same bad faith behavior. The improper behavior of the government 
and more specifically the QARs resulted in PSI being precluded from performing the contract, 
which resulted in an improper Termination for Default being issued on the contract in 2009. 
This termination is presently before the ASBCA. 

~st: 
Therefore,¢' is clearly evident fronf the foregoing that/t has been made a victim of a 

malicious and vindictive attempt by the GovJmment to put it out of business which was aided 
and abetted by the DCMA, more specifically by the QARs who abrogated their responsibility to 
objectively perform their inspection duties. PSI alleges that these., actions by the Government 
clearly constituted a breach of its contractual duty of fair dealing and its duty to cooperate with 
PSI and not to impede their performance. As further evidence of the problems created by 
DCMA Atlanta, after a different DCMA office (St. Petersburg) was given the inspection 
authority for PSI's contracts, morale has significantly improved and a professional and mutually 
cooperative relationship has been developed, which has allowed PSI to perform its contracts with 
minimal problems. 

PSI alleges that if its contracts are again assigned to DCMA Atlanta, given the long
standing bad blood between itself and the Atlanta office, there will be a decided and intentional 
lack of objectivity on the part of the QARs, which will again significantly hinder its ability to 
perform its contracts. For the past six years, PSI has been forced to fight for its very existence 
because of the improper and bad faith actions of the Atlanta office. It will not allow the previous 
scenario to be repeated. Therefore, it is respectfully requested that the DCMA office in St. 
Petersburg be allowed to continue its position as the inspection authority. 

Sincerely, 

'7 
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DCMA CARs Issued to PSI 
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Pierce, Ryan C USA CIV (US) 

From: 
Sent: 
To: 
Cc: 

Subject: 
Signed By: 

Ryan, 

Stark, Doug E CIV PEO JWS, PEO IWS [douglas.stark@navy.mil] 
Thursday, September 22, 2011  3:24 PM 
Pierce, Ryan C USA CIV (US) 
White, Robert E Jr USN CIV (US); Gunderson, Veronica A USN CIV (US); Rozanski, Jeffrey 
R USN CIV (US) 
RE: HOT! Request for Review,  MFR re: Mk124 Contract (FOUO) 
douglas.stark@navy.mll 

The USN does not concur with the decision for termination for default. The USN believes that 
continuing to work with PSI to achieve delivery of useable products will be a less costly 
option and achieve a better value for DOD compared to the costs of litigation and ~ettlement 
with little chance of recouping any prior payments to PSI. 

If the USN continues to be in the minority of opinion about initiating contract termination, 
then the USN shall not be liable for future court costs, legal fees or other future expenses 
requiring funds from current operating budgets. The USN will meet its obligations as the 
configuration manager of the MK 124 MOD 0 by providing technical information and expertise, 
pertaining to the engineering and design of the MK 124 MOD 0 Signal, to support the 
termination proceedings. If the PCO decides to pursue termination for default, the USN· 
requests to make the option available to accept the two (2) most recent production lots at a 
negotiated cost as part of the termination settlement. 

V/R 
Doug 

Douglas E. Stark 
APM 2T COG Conventional Ammunition 
PEO IWS 3C5 
2450 Crystal Drive Suite 700 
Arlington, VA 20222 
Office 703-872-1021 
Cell 202-607-6448 
Fax 703-872-1097 

~IV/f12--
vti-( A(Rf?Atl~ 
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, . 1 • MK124 Meeting, 24 May 2010 

MK124 Meeting Minutes 

Date/Time: Tuesday, ::;4  May 2010,  15001600 EDT 

Location:  B183 IEDD Conference Room, PMCCS Conference Line 

Purpose: MK124 Status of PSI negotiations and technical efforts 

CCRC-AM 309-793-4841 
Adams  Matthew  USAF Hill AFB  DSN 777-9679 
Ash Nathan  AMSJM-QAP 309-782-5732 
Coughlin  Julie  CCRC-AM 309-782-6139 
Cowart  Dean  DCMA (PSI) 4 78-956-6321 
Dod  e  .Mark  USAF Hill AFB  DSN 777-7058 
Firenze  Bill  RobbinsGioia,  LLC  973-724-4194 
Frush Tom  PM-Ammo 703-432-8767 
Havey Ray  USAF Hill AFB DSN 777-2103 
Keller  Kristina  AMSJM-ISP 309-782-6845 
Low  Deanne  USAF Hill AFB DSN 777- 5753 
Mangat  Lovel  n  ESED 760-731-3858 
Moore  John  AMSJM-CDC 309-782-1971 
Nemeth  Claire  AMSJM-CDC/BDA 309-782-8653 
Rozanski  Jeff  NAVSEA 973-724-9250 
Stark  Douglas  NAVSEA 812-854-2996 
Yuen  Harvard  SFAE-AMO-CCS 973-724-7757 

Status of Negotiations with PSI: 
•  PSI and the Government completed negotiations on the REA from the stop work order. 

PSI and the Government settled on the amount of $916K. 
•  Harvard Yuen stated that in prior meetings that all the services had agreed to pay the 

REA by reducing deliverable product.  The USAF, USMC,  NAVSEA, and Army 
confirmed their agreement to  reducing the number items received.  The USCG was not 
represented at the IPT. 

•  Harvard Yuen requested that contracting provide the remaining quantities on the 
contract for each service after the REA is taken into consideration.  Approximately 21 K 
fewer items will be produced in  order to pay for the REA. 

Status of RCA and restart: 
•  NAVSEA confir,med that the root cause for the initial test failures was not due to the 3M 

sealant disk production being relocated to Mexico as first identified by engineering. 
•  On the recent LAT and retest failures, Dean Cowart heard that PSI disagrees with the 

CAR issued.  PSI  does not believe that these were critical defects.  PSI  believes it is a 
major defect.  Dean Cowart and Kevin  Bowen witnessed the testing in which the issue 
occurred and they agree that these were critical defects. 

•  PSI  is still working on the RCA and has not submitted a request for restart. 
•  PSI will continue to work on  the issue.  Doug Stark stated that there will  be an 

engineering test in  the near future to provide some confidence on the proposed fix. 

PC0-004765 
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MK124 Meeting, 7 July May 201 O 

Other Discussion: 
•  The Ari Force expressed disagreement with the PMCCS office opinion that the TOP is not 

producible.  It was noted that PSI had produced 9 lots prior to having  issues 2 years ago. 
•  Harvard Yuen stated that he also believes that the sealant manufacturing concern has not 

been put to rest.  ꞏ 
•  Harvard Yuen's response:  After delivery of the USAF referenced 9 lots, production was 

shut down for 2+ years for failure to pass LAT T&H requirements. Repeated attempts have 
failed to prove out a technical solution. NAVSEA RCA determined adhesive failure of the 
3M foil, TOP source controlled component, as the rpot cause due to 3M moving domestic 
production to Mexico. The ,;Mexico product", however, continues to meet 3M product 
specifications. To date, NAVSEA continues to try to technically resolve the TOP deficiency 
to produce CCA product with confidence. Recently, the !PT was informed that 3M foil 
production never moved to Mexico.  The identified root cause may no longer be valid,  thus 
further increasing risk to successfully produce the MK124 with the TOP 3M product. 

•  The Air Force indicated that Kilgore and MEI  have expressed interest in the MK124.  The 
Air Force is proposing a bridge contract emergency buy using new funds to obtain product if 
the Issues at PSI are not resolved quickly.  The buy would be for approximately 50K units. 
Harvard Yuen will get back to the Air Force on this option. 

Restart Production Path Forward: (From Prior Meetings) 
•  Harvard Yuen stated that the PM office has concern step 5 of the proposed path forward to 

restarting production listed in the prior minutes and listed below here: 
1. Reject Lot 003-003A for two failure modes: failed Leak Test and Trigger Assembly 
detaching during Function 
2. Reject PSI RFD 8476-D024R01 to accept lot despite noted failures. 

** IF PM-NCAS decides to accept and sign off on RFD, that will be the Navy's 
decision. 
3. As a part of the resolution of the Critical failure (post-rework) shown in LAT 003-003A, 
PSI will be requested to conduct a correlation study with a Torque Test vs. a Pushout Test. 
Recommended that two sets of samples be utilized; one wfth a ''good" crimp and one with a 
"marginal" crimp. 
4. With 7 month elapsing since last production, a FA is now required. PSI will need to pass 
a full FAT prior to resuming production. PSI will have the option at this point to revert to the 
previously used foil, at their discretion. 
5. Upon completion of 113 and #4 above, PSI would be authorized to resume production. 

Provide update on RCA of critical defect and provide 
ath forward. 

Provide Air Force with PMCCS decision on bridge 
contract for Mod O if needed. 

The next IPT meeting:  TBD 

PC0004764 

Jeff Rozanski 
NAVSEA 

Harvard Yuen  7 Jul  '10 
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-viii- 
 

STATEMENT OF RELATED CASES 
 

Pursuant to Fed. Cir. R. 47.5, appellee’s counsel is unaware of any other 

appeals taken from the same proceedings before the Armed Services Board of 

Contract Appeals to this Court or any other appellate court.  Also, counsel is 

unaware of any cases that will directly affect or be directly affected by this Court’s 

decision in this appeal.   
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No. 2019-2024 
           

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

____________________ 
      

PYROTECHNIC SPECIALTIES, INC. 
Appellant, 

 
v. 
 

SECRETARY OF DEFENSE, 
Appellee. 

 
 

Appeal From The Armed Services Board Of Contract Appeals  
ASBCA Nos. 57890, 58335, 59103,  

Reba Page, Mark Stempler, and Richard Shackleford, Administrative Judges 

BRIEF FOR APPELLEE 
 

STATEMENT OF THE ISSUES 

1. Whether the decision of the Armed Services Board of Contract 

Appeals (ASBCA or board) sustaining the default termination of the Department of 

the Army’s (Army) contract with Pyrotechnic Specialties, Inc. (PSI) is supported 

by substantial evidence.   

2. Whether the board abused its discretion in limiting some testimony 

based on foundation, hearsay, and other evidentiary rules. 
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STATEMENT OF THE CASE  
SETTING FORTH THE RELEVANT FACTS 

 
I. NATURE OF THE CASE AND PROCEEDINGS BELOW 

PSI appeals the board’s decision sustaining the Army’s default termination 

of PSI’s contract to produce MK 124 signals.  Appx1.1  Pyrotechnic Specialties, 

Inc., ASBCA Nos. 57890, 58335, 59103, 17-1 BCA ¶ 36,696, at 178,692-93 

(Appx66-68).  Subsequently, the board denied PSI’s request for reconsideration.  

Pyrotechnic Specialties, Inc., ASBCA Nos. 57890 et al., 19-1 BCA ¶ 37,304 

(Appx3131-3143). 

II. STATEMENT OF FACTS 

On September 27, 2004, the Army awarded contract number W52P1J-04-C-

0098 (the contract) to PSI to supply 60,558 units of the MK124 Mod 0 Signal, 

Smoke & Illumination (MK 124 or signal) – later modified to increase the total 

quantity to 152,180 signals.  Appx1-2.  The MK 124 is a distress signal used by all 

the services that allows military personnel to signal reconnaissance aircraft.  

Appx2; Appx559.  The Navy originally designed the signal for when a service 

                                                 
1  PSI does not appeal the board’s denial of its appeals regarding its 

affirmative claims.  PSI’s opening brief challenges only the board’s decision 
sustaining the default termination.  Accordingly, PSI has waived any challenges to 
the denial of its affirmative claims in ASBCA Nos. 58335, 59103.  PSI also 
mentions that the Army sought reimbursement from PSI for unliquidated progress 
payments of $1,433,315.42.  Appellant’s Opening Brief at 10 (ECF No. 18).  
However, PSI never filed a claim for the unliquidated progress payments and that 
issue was never before the board and is not before this Court. 
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member fell overboard or to allow a downed pilot to signal for help.  Appx2; 

Appx570. 

The MK 124 signal is a 5.408 inch-long tube with a 1.700 inch diameter, 

weighs approximately a half pound, and includes two subassemblies, with a flare 

candle subassembly at one end of the tube that will produce a red flare when 

triggered (for use at night) and a smoke candle subassembly at the other end of the 

tube, which produces a reddish, orange smoke when triggered (for use during the 

day).  Appx6; Appx1106, Appx1115.  The specification includes the following 

drawing of the MK 124: 

 

Appx1666.  An Army website includes a picture of the completed MK 124 signal, 

for reference: 
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2 

A foil sealing disk sits at the end of each of the two candle subassemblies between 

their respective igniters.  Appx6; Appx570-571.  The sealing disk is used to create 

a “hermetic waterproof seal” at each end of the canister so that the candles stay dry 

and to keep in heat to assist in igniting the candles when triggered.  Appx6; 

Appx571.  Each sealing disk is secured by a rubber O-ring placed around the 

circumference of the igniter on each end of the canister.  Appx7.  The canister is 

then crimped and the O-ring and crimp together seal the unit.  Appx7. 

Although the Army awarded the contract, the contract contained contract 

line items designating signals for Army, Navy, and Air Force customers.  Appx1; 

Appx1010-1015.  The Army supplied the contracting officer for the contract; the 

Defense Contract Management Agency (DCMA) supplied Quality Assurance 

Representatives (QARs), who were responsible for issuing Corrective Action 

Requests; and the Navy provided personnel to oversee the specifications (which 

had originated with the Navy).  Appx1-2. 

                                                 
2 

https://www.pica.army.mil/pmccs/SupportMunitions/_images/Mk124_big.jpg 
(visited on March 19, 2020). 
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The contract incorporated several clauses pertinent to PSI’s performance 

obligations when conducting tests of the MK 124 signal prior to acceptance by the 

Army. 

The contract incorporated by reference the Federal Acquisition Regulation’s 

(FAR) Inspection of Supplies – Fixed-Price clause (48 C.F.R.  

§ 52.246-2), which provides that the  

Contractor shall provide and maintain an inspection 
system acceptable to the Government covering supplies 
under this contract and shall tender to the Government 
for acceptance only supplies that have been inspected in 
accordance with the inspection system and have been 
found by the Contractor to be in conformity with contract 
requirements . . . . 
   

Appx1026; 48 C.F.R. § 52.246-2(b).  The clause provides that “the Government 

has the right either to reject or to require correction of nonconforming supplies,” 

which are supplies “defective in material or workmanship or otherwise not in 

conformity with contract requirements.”  48 C.F.R. § 52.246-2(f).  Also, as to 

quality control, the contract incorporated the Higher-Level Contract Quality 

Requirement clause (52.246-11), which required PSI to follow ISO 9001-2000 

quality control standards.  Appx1028. 

The contract incorporated the First Article Test clause (52.209-4511), which 

required PSI to provide a “first article” to be “examined and tested in accordance 

with contract requirements, the item specification(s), the Quality Assurance 
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Provisions (QAPS) and drawings listed in the Technical Data Package.”  

Appx1026.  The clause provides that the first article must be produced “using the 

technical data package provided by the Government.”  Appx1026.  The contracting 

officer may order a new first article test (FAT) when “(i) a major change is made 

to the technical data, (ii) whenever there is a lapse in production for a period in 

excess of 90 days, or (iii) whenever a change occurs in the place of performance, 

manufacturing process, material used, drawing, specification or source of supply.”  

Appx1026; Appx3.   

The contract also incorporated the Submission of Production Lot Samples 

clause (52.246-4530), which states, “A lot acceptance test is required to be 

submitted by the contractor from each production lot tendered to the Government 

for acceptance.”  Appx1030; Appx3-4.  The sample was required to conform to the 

MK 124 specifications incorporated in the contract.  Appx1030; Appx4.  If PSI 

failed to deliver lot samples within the agreed-upon contractual times or “if the 

Contracting Officer disapproves any production lot test sample(s), the Contractor 

shall be deemed to have failed to make delivery within the meaning of the Default 

clause of this contract. Therefore, this contract may be subject to termination for 

default.”  Appx1031; Appx4. 

The contract also incorporated the Critical Characteristics clause (52.246-

4550), which stated that the technical data package “may refer to Critical . . . and 
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Special characteristics.”  Appx1032.  A critical nonconformance would occur if, 

among other reasons, the nonconformance results in a hazardous or unsafe 

condition for users or prevents the tactical function of a major end item.  

Appx1033; Appx4-5.  If a critical nonconformance were found, then PSI would be 

required to immediately stop production, conduct an investigation to determine the 

cause of the deficiency, submit a report of the investigation to the Government 

with suggested corrective action, and then request a restart of the production.  

Appx5; Appx1033. 

The contract also incorporated by reference the Default (Fixed-Price Supply 

and Service) clause, which provides that the Government may terminate the 

contract if “the Contractor fails to (i) [d]eliver the supplies or to perform the 

services within the time specified in the contract or any extension; (ii) [m]ake 

progress, so as to endanger performance of this contract . . .; or (iii) [p]erform any 

of the other provisions of this contract . . . .”  48 C.F.R. §§ 52.249-8(a)(1)(i) – (iii); 

Appx1041 (incorporating this Default clause by reference in the contract). 

The contract’s specifications included the technical data package for the MK 

124, which controls the design, production, and testing of the signal.  Appx6; 

Appx1104.  Consistent with the Critical Characteristics clause, characteristics of 

the signal were “classified as Critical, Major and Minor” for inspections and 

testing.  Appx1106.  “Critical characteristics are identified by the symbol (C), and 
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Major characteristics by the symbol (M).”  Appx1106.  A critical characteristic 

failure risked life or limb and a major characteristic failure risked successful 

completion of the mission.  Appx574.  The contract required that the lot samples 

meet the specifications and ignite from both ends, display the correct color, and 

have the proper minimum and maximum display times for the smoke or flare 

function.  Appx1107.  The specifications required the sample signals for lot 

acceptance tests (LAT) and FATs to undergo up to eight tests, each of which was 

listed as either Critical or Major:  (1) five-foot drop test; (2) 40-foot drop test; (3) 

transportation & vibration test; (4) temperature & humidity test; (5) high 

temperature test; (6) low temperature test; (7) sealing integrity test; and (8) x-ray 

test.  Appx1107-1108; Appx1113-1114.  For each test, the specifications stated 

how many failures were permissible from a sample lot before the Army would 

reject the lot or FAT, stating that one signal’s failure was sufficient to reject the lot 

for many of the tests.  Appx1111-1112 (discussing for most characteristics it is 

“Ac 0 Rej 1,” which means accept the lot with no failures, reject the lot with one 

failure). 

As pertinent to this appeal, the sealing test required submersion of samples 

into a water vacuum tank.  Appx8; Appx1114.  A defective unit was to be labeled a 

leaker:  “Leakers are indicated by air bubbles issuing from the signal.”  Appx1114; 

Appx8; Appx569.  A leaker usually results from defective manufacture of the 
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signal, including a tear in the foil sealing disk or improper crimping around the O-

ring.  Appx569.  As noted above, the signal must be able to perform in water 

conditions, given that its main purpose is to act as a distress signal for men 

overboard or downed pilots who are in the sea.  Appx570; Appx2. 

A. PSI Performs With Occasional Quality Control Issues During 
Interfixes 1 Through 3         

PSI encountered quality control problems while producing MK 124s.  PSI’s 

production of MK 124s resulted in four “interfixes” – which identified four points 

when production was restarted after work had stopped because of a critical 

characteristic failure in production or because of a major change to the 

manufacture of the signals.  Appx16.  During each of the interfixes, PSI produced 

several lots of signals, and the parties referred to lots by interfix number and lot 

number – for example, Interfix 1, lot one is simply referred to as Lot 1-1.  Appx16-

17.3  Although PSI contended that the technical data package was defective, the 

record before the board demonstrated that PSI’s quality control problems resulted 

in defective signals. 

Before the Army had awarded the MK 124 contract to PSI, Martin 

Electronics had performed multiple contracts for the Army producing over one 

million MK 124 signals using the same technical data package in the contract.  

                                                 
3  Like the board, we remove the two zeros before each interfix and lot 

number, such as Lot 001-001.  Appx17 n.8. 
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Appx668-669; Appx15.  An engineer from the Naval Surface War Center, Kevin 

Bowen, oversaw the technical data package and observed most of the FATs and 

LATs for both Martin Electronics’ and PSI’s contracts.  Appx636-637; Appx668; 

Appx582; Appx15.  Based on his years of experience with the technical data 

package and seeing both contractors perform, Mr. Bowen concluded there was no 

problem with the technical data package, but rather any issues had resulted from 

PSI’s “quality control and other glitches hitting” PSI during production.  Appx669.  

Interfix 1:  During the first interfix of production, PSI needed three attempts 

to pass the FAT.  Appx638.  After PSI passed the FAT, PSI produced 11 lots.  Lot 

1-1 failed the LAT because of “leakers” – i.e. sample signals leaked after testing.  

PSI’s subcontractor had improperly prepared certain materials for PSI, causing PSI 

to have difficulty crimping around the O-ring.  Appx17; Appx638-639; Appx672-

673.  The Army rejected Lot 1-1. 

Lot 1-2 failed its LAT due to long smoke display times beyond the 19 

seconds permitted by the contract’s specifications for the sealing function test, with 

some lasting as long as 31 seconds.  Appx17; Appx640.  The Army approved PSI’s 

request for deviation from the smoke display times for this lot and the Army 

accepted it on deviation, with Mr. Bowen telling PSI that around 30 seconds was 

the working maximum for smoke display times.  Appx17; Appx640-641.  Lot 1-3 

passed all inspections, and the Army accepted it.  Appx17; Appx641.   
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Lot 1-4 failed due to long smoke display times (like Lot 1-2), with the 

longest display time of 22 seconds.  Appx18.  After that test, PSI and the Army 

agreed to a deviation (Request for Deviation 13 (RFD 13)) to permit acceptance of 

signals with smoke display times of up to 25 seconds on the sealing test (increased 

from the 19 seconds in the specifications).  Appx18-19; Appx1338-1340.  The 

contract’s testing specifications stated that the maximum permitted smoke display 

times would vary depending on the specific test; varying from 18 seconds for the 

high temperature test, 19 seconds for the five-foot drop, transportation and 

vibration, and sealing function tests,  22 seconds for the temperature and humidity 

test, and 25 seconds for the low temperature test.  Appx1107; Appx7-8.  For much 

of the contract, the parties treated RFD 13 as increasing the maximum smoke 

display times for all tests to 25 seconds.  The Army accepted Lot 1-4.  

Thereafter, Lot 1-5 and Lot 1-9 passed all inspections and the Army 

accepted each lot.  Appx19-20; Appx642-643, Appx647.  However, Lot 1-6 and 

Lot 1-8 had several signals that exceeded the 25 second smoke display time (one 

display time as high as 34 seconds), which the Army accepted after PSI had 

requested deviations for these lots.  Appx19-20; Appx643, Appx647.  Lot 1-7 

failed the initial LAT based on tight trigger assemblies – i.e. the signals could not 

be triggered by a thumb or forefinger.  Appx20; Appx644-645.  The Army 

attributed this to PSI’s “workmanship issue.”  Appx20; Appx646.  PSI culled 
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through the lot, eliminated non-conforming signals, and submitted a reduced 

number of signals for the lot, which the Army accepted after a second LAT.  

Appx20; Appx645-646. 

For Lots 1-2 through 1-9, none of the lots had leakers during the sealing 

tests.  Appx21; Appx648.  The LAT for Lot 1-10 revealed multiple leakers (and 

long ignition times – the time between triggering signal and when it smokes or 

flares).  Appx21; Appx648-649.  The Army rejected Lot 1-10.  Appx21.  PSI 

stopped further production, but submitted signals already produced as Lot 1-11 for 

a LAT, which failed due to leakers, and the Army rejected Lot 1-11.  Appx21; 

Appx649. 

Interfix 2:  After the failures of Lots 1-10 and 1-11 due to leakers during the 

sealing tests, PSI identified the 3M 433L sealing disk as the root cause of the 

problem.  Appx21-22.  To qualify a new disk, PSI tested several sealing disks 

under FAT standards before a Government witness and concluded that it would 

substitute 3M’s 363L sealing disk (which was thicker, but used the same adhesive 

material as the 3M 433L disk).  Appx585-589; Appx22.  PSI requested and 

received a deviation to use a thicker sealing disk (although not specifically the 3M 

363L disk).  Appx22-24; Appx629-630; Appx1429, Appx1456.   

Using the 3M 363L disk, PSI submitted Lots 2-1 and 2-2 for LATs at the 

same time.  Appx24.  Both lots failed the critical characteristic temperature and 
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humidity test, with 10 of 20 samples in Lot 2-1 failing and 13 of 20 samples in Lot 

2-2 failing.  Appx24; Appx1108.  Also, several trigger assemblies fell off after 

testing, but the Government concluded these were “minor” defects because the 

failures had occurred after (and not during) testing.  Appx25-26; Appx610-611.  

Lot 2-3 failed its LAT based on short burn times, which was a result of lost 

calibration control of the press operation used to manufacture the flare – i.e. a 

manufacturing error.  Appx652; Appx26.  Despite the failures, the Army accepted 

Lots 2-1, 2-2, and 2-3 under “Condition Code B,” which meant that the signals 

were for restricted use such as for training purposes or for use in areas above a 

certain temperature.  Appx26; Appx15 n.4; Appx653.   

After Lot 2-3 failed the LAT, the Army issued a stop work order, which it 

later lifted after the parties settled PSI’s request for equitable adjustment seeking 

payment for Lot 2-3.  Appx26. 

Interfix 3:  After the stop work order, PSI restarted production (again using 

the 3M 363L disk), and Lot 3-1 passed the FAT.  Appx26-27.  Lot 3-2 had one 

leaker during the seal integrity test, the Army initially rejected it because the 

acceptance criteria required rejection with one failure.  Appx27; Appx1111; 

Appx654.  However, PSI requested a deviation to standard procedure to allow PSI 

to screen 100 percent of Lot 3-2 with a Government witness – a time consuming 

process that required 80-plus hours to screen the lot.  Appx654-656; Appx27-28.  
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The Army accepted PSI’s requested deviation in exchange for obtaining additional 

signal units and, after the screening procedure, the Army accepted Lot 3-2.  

Appx28.   

Lot 3-3 failed the LAT and the Army rejected the lot because one signal had 

a critical defect during a function test when a signal “blew apart” scattering parts 

of the signal 141 feet from the test location.  Appx617; Appx2232; Appx28.  Four 

additional signals separated during function (but without blowing apart).  

Appx2345-2346; Appx28.  Consistent with the Critical Characteristics clause, PSI 

stopped production, DCMA issued a corrective action request, and in response PSI 

determined that poor crimping of the flare end was the sole cause of the defective 

signals– i.e. a manufacturing error.  Appx28; Appx2352-2355.   

PSI requested and received approval to re-work Lot 3-3 by re-crimping the 

lot – referred to now as Lot 3-3A.  Appx28-29; Appx2351.  However, PSI used a 

torqueing test in an attempt to prove that the re-crimping was proper, but DCMA 

warned PSI that the test was not in the MK 124 specifications, was not approved, 

and PSI used the test at its own risk because the unnecessary torque test could 

result in breaking the seal to create leakers.  Appx29-34; Appx2252-2254; 

Appx605-606; Appx710.  PSI claimed its torque test proved it had properly 

crimped Lot 3-3A, but the board found insufficient proof that the lot had been 

properly crimped.  Appx34.  During the LAT for Lot 3-3A, one signal failed the 
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sealing test and another signal had its flare igniter assembly separate during 

function (the same critical function defect as in Lot 3-3).  Appx31; Appx2248-

2249.   

On March 29, 2010, DCMA rejected the lot and invoked the Critical 

Characteristics clause, including requesting a corrective action response from PSI 

and stopping production.  Id.  On April 13, 2010, PSI requested a deviation for Lot 

3-3A, but the Army disapproved the request on May 13, 2010.  Appx2261; 

Appx34.  After the Government continued to request a root cause of the problem, 

PSI eventually concluded that the thickness of 3M 363L sealing disk was the cause 

of the defects in Lot 3-3A because it kept the signals from crimping properly.  

Appx34-36; Appx1592-1593.  On January 28, 2011, PSI submitted a schedule to 

re-start production, conditioned on its request that the Government permit PSI to 

qualify and use the 3M 433 foil sealing disk to manufacture the MK 124 signals.  

Appx36; Appx1592.  The 3M 433 sealing disk is virtually identical to the 3M 433L 

sealing disk used during Interfix 1, except the 3M 433 sealing disk has slightly 

higher adhesion strength and a different adhesive backing material.  Appx36-37; 

Appx589-590; Appx592-593.  DCMA rejected PSI’s root cause analysis from its 

test data:  “The test data as presented appears to show more of a quality deficiency 

with the production line than a sealing disc issue.”  Appx1635; Appx1640; 

Appx37. 
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On February 11, 2011, the Army responded to PSI, requesting PSI provide 

an updated schedule for re-starting production and a new FAT (although the Army 

stated it agreed with DCMA regarding the root cause problems of Lot 3-3A).  

Appx1639-1640; Appx37-38.  Because production had lapsed for more than 90 

days, the First Article Test clause required a new FAT of the signals.  Appx1589-

1590; Appx1639-1640.  After Government and PSI representatives met to discuss 

re-starting production consistent with correcting the prior problems, the parties 

bilaterally modified the contract to update the schedule, including conducting a 

new FAT in April 2011.  Appx38-40.  Consistent with PSI’s condition of restarting 

the production, PSI used the 3M 433 disk for Interfix 4.  Appx40; Appx589. 

B. Interfix 4, Failure of FATs, And Cure Notice 

PSI conducted and failed the FAT for Interfix 4 that took place in April 

2011.  Appx41.  In particular, 42 units leaked and failed the sealing test, 21 units 

failed the transportation and vibration test because they leaked, and three units 

failed the five-foot drop test because they leaked.  Appx41; Appx1810-1811.  PSI 

asserted the leaks were caused by crimping the signals at a higher pressure than 

normal and requested a modified FAT with fewer samples (60 rather than the 

normal 185 samples for a FAT).  Appx41-44; Appx1805.   

The Army permitted the modified FAT, which occurred on June 13, 2011. 

Appx43.  PSI’s modified FAT failed because:  (1) two smoke end units out of 20 
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were “Duds” that failed to function during the transportation and vibration test and 

the high temperature test and the contract required rejection if two failed in a test; 

(2) 10 smoke end units out of 20 tested exceeded the three-second delay time in the 

cold test and the contract required rejection if three failed the test; and (3) nine 

smoke end units out of 20 tested exceeded the 25-second maximum display time, 

with the longest lasting 28 seconds, and the contract required rejection if three 

failed this test.  Appx1963-1964; Appx45; Appx1991; Appx46-47. 

On June 29, 2011, the Army issued a cure notice to PSI because it had failed 

two consecutive FATs and those failures endangered performance of the contract.  

Appx1985; Appx46.  The Army requested that PSI respond in 10 days with a plan 

regarding how and when the problems would be cured.  Id.   

On July 11, 2011, PSI responded with a proposed cure regarding the defects 

in the modified FAT.  Appx1991-1993.  It stated that the primary problem 

regarding the duds was the age of the ignition disks and that tests using the new 

ignition disks did not face the same problems.  Appx46; Appx1991.  PSI stated that 

the smoking issues related to a bad batch of smoke candles, which it stated it 

would not use in future units.  Appx46-47; Appx1991-1993.  PSI proposed a 

schedule to test and deliver the lots for Interfix 4.  Appx47; Appx1993.  
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After the Army and PSI exchanged additional correspondence discussing the 

Army’s concerns and a schedule for completing the lots for Interfix 4, the parties 

agreed to the following schedule proposed by PSI: 

 Quantity Production 
Complete 

Lot Acceptance Test Date Acceptance 
Date 

Lot 1 5,400 8/5/2011 8/9/2011 – 8/11/2011 8/17/2011 
Lot 2 9,416 8/19/2011 8/23/2011 – 8/25/2011 8/31/2011 
Lot 3 7,712 9/2/2011 9/6/2011 – 9/8/2011 9/14/2011 
Lot 4 10,000 1/13/2012 1/17/2012 – 1/19/2012 1/25/2012 
Lot 5 10,000 3/2/2012 3/6/2012 – 3/8/2012 3/14/2012 
Lot 6 5,397 4/13/2012 4/10/2012 – 4/12/2012 4/18/2012 

 

Appx2000-2003; Appx49.  The parties bilaterally modified the contract to revise 

the delivery schedule and the Army agreed to permit PSI to conduct a joint FAT 

and LAT together for Lot 4-1.  Appx2027-2038; Appx49. 

Consistent with the new schedule, PSI conducted the joint FAT and LAT 

during the week of August 8, 2011.  Appx50.  Lot 4-1 failed these tests due to long 

smoke display times beyond 25 seconds and PSI requested the Army accept the lot 

on deviation.  Appx50; Appx2065-2066.  On August 25, 2011, the Army approved 

the request for deviation and accepted Lot 4-1.  Appx2065-2066; Appx51.   

At the same time, PSI again requested that the Army change the delivery 

schedule, including, among other things, at first proposing a reduction to the 

quantity of signals for Lot 4-2 by 4,000 units, terminate the remainder of units for 

Lot 4-2 for convenience (and increasing the number of units for Lots 4-3 and 4-6).  
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Appx51-52.  Later, PSI proposed reducing the number of units for Lots 4-3 and 4-6 

rather than Lot 4-2.  Appx51-52.  Although discussed, the parties never modified 

the contract.  Appx52; Appx891-892. 

C. The Army Terminates The Contract For Default Because PSI 
Failed To Timely Perform When Lots 4-2 and 4-3 Fail Critical 
And Major Characteristics Tests During LATs      

On August 29, 2011, PSI submitted Lot 4-2 for a LAT at PSI’s facilities.  

Appx52.  This lot failed several critical or major characteristics tests required for 

acceptance and there were several test quality issues.  Appx52-55; Appx2083-

2106.   

One signal (sample number 40) of 135 failed the sealing integrity test, a 

major characteristic failure.  Appx53; Appx2087; Appx1108 (“Sealing (M105)”).  

The contract’s acceptance criteria stated that the Army would reject the lot for one 

failure (and accept only with none).  Appx1111; Appx13, Appx53.  While PSI later 

conducted another “informational” sealing test, this signal had already failed this 

major characteristics sealing test.  Appx53; Appx2087.  

One signal, sample number 109, of 20 signals tested, failed the 

transportation and vibration sealing test, a critical characteristic under the 

contract’s specifications.  Appx53; Appx2087; Appx1108 (“Transportation 

vibration (C4)”).  The contract’s acceptance criteria stated that the Army would 

reject the lot for one failure (and only accept with no failures).  Appx1111; 
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Appx13.  The QAR, Dean Cowart, identified several “disparities” in how PSI 

conducted this test, including that PSI removed sample number 109 to take pictures 

(even though testing samples were never to leave the Government’s control during 

testing), PSI inadvertently repeated a test twice, PSI removed the transportation 

vibration rounds from their casing without Government oversight, and removed the 

same samples from soaking contrary to Government instruction and without 

Government oversight.  Appx53-54; Appx2101 (“PSI employees continue to 

misunderstand the importance of following directions.”). 

Additionally, Lot 4-2 failed several smoke tests by exceeding the display 

times for smoking, including 19 of 20 failures for the low temperature test, 3 of 20 

for the high temperature test, and 4 of 20 for the five-foot drop test.  Appx2088; 

Appx2101; Appx54.  On September 2, 2011, DCMA rejected Lot 4-2.  Appx2101; 

Appx54. 

On September 9, 2011, the Army issued a show cause notice to PSI stating 

that PSI had “failed to deliver acceptable product in accordance with the delivery 

schedule for” the contract, which required delivery of 9,416 MK 124s by August 

31, 2011, “placing this contract in a delinquent status.”  Appx2108; Appx55.  

“DCMA has rejected the applicable lot due to several quality-related failures 

encountered during the Lot Acceptance Test (LAT).”  Appx2108.  The Army also 

noted the June 29, 2011 cure notice had previously found “conditions endangering 
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performance” and PSI failed to meet its own schedule proposed to remedy that 

prior cure notice.  Appx2108.  The Army stated it was considering termination for 

default because of PSI’s failure to timely perform and requested PSI respond 

within 10 days to provide any excuses for PSI’s failure to perform.  Appx2108-

2109. 

On September 12, 2011 – three days after the show cause letter – PSI 

submitted Lot 4-3, which PSI tested that week.  Appx56.  After a visual review of 

the sample lot during the LAT, the QAR found that three of the signals had a 

critical defect because the alignment pin of the igniter was not in the alignment pin 

hole of the smoke primer and holder – a failure of a critical requirement in the 

specifications (Appx1666).  Appx3033; Appx56; Appx2111.  Lot 4-3 (like Lot 4-

2) failed the sealing test, because one of 20 samples leaked – a major characteristic 

failure.  Appx3034; Appx56.  Also, like Lot 4-2, Lot 4-3 also had long smoke 

display times under several tests.  Appx3034-3035; Appx56.  After DCMA issued 

a request for a corrective action report for the alignment pin defect, PSI responded 

by concluding that it occurred “[d]uring the crimping process,” which resulted in 

the misalignment of the pin with the igniter.  Appx56; Appx2111. 

On September 14, 2011, PSI responded to the Army’s show cause letter 

regarding Lot 4-2.  Appx2115-2116.  PSI stated that it was “optimistic” that the 

Army would grant a deviation regarding the long smoke times based on a meeting 
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with the “government team.”  Appx2115; Appx57.  PSI provided three excuses, 

which all related to the old sealing disk that had been resolved in March 2011:   

(1) the technical data package was defective because it relied on the 3M 363L 

sealing disk; (2) PSI had successfully resolved the problem with the sealing disk by 

gaining approval to use the 3M 433 sealing disk, which was introduced into 

production in July 2011; and (3) PSI’s delay was due to the time it took to qualify 

to use the replacement 3M 433L sealing disk.  Appx2115-2116; Appx57.  As the 

board found, “PSI’s response did not provide any excuses for the delays that 

occurred after the delivery schedule was modified in July 2011.”  Appx57. 

Consistent with the requirements of the FAR (48 C.F.R. §§ 49.402-5 & 

49.402-3(f) & (g)), the contracting officer prepared a memorandum dated 

September 21, 2011, which outlined the basis for termination.  Appx57; 

Appx2123-2124.   

The Navy disagreed that the Army should terminate, although the Coast 

Guard and Air Force both concurred with the Army.  Appx861-862; Appx3079.  

The contracting officer considered the Navy’s position that it would be less costly 

to continue to work with PSI to remedy Lots 4-2 and 4-3 rather than terminate.  

Appx3079; Appx861-862.  But, the Navy did not disagree with the basis of the 

termination.  Appx861; Appx3079.  On September 26, 2011, the Army terminated 

the contract for default.  Appx2131-2137.   

Case: 192024      Document: 23     Page: 31     Filed: 04/20/2020

APPX860



-23- 
 

PSI filed appeals with the ASBCA under the Contract Disputes Act (CDA), 

including the Army’s decision to terminate for default PSI’s contract to produce 

MK 124 signals and the Army’s denial of PSI’s claims for costs of a rejected lot of 

MK 124 signals.  Appx1.  The board held a hearing and concluded that the Army 

had established a prima facie case justifying the default termination because PSI 

had failed to timely deliver two lots of MK 124 signals.  Appx67-68; Pyrotechnic 

Specialties, Inc., ASBCA Nos. 57890, 58335, 59103, 17-1 BCA ¶ 36,696, at 

178,692-93.  The board also rejected PSI’s assertions that its default was excusable 

because (1) the Army’s specifications in the technical data package were defective, 

(2) the Army’s termination decision was arbitrary and capricious, and (3) the Army 

acted in bad faith in terminating the contract.  Appx69-84, 17-1 BCA ¶ 36,696, at 

178,693-702.   

Subsequently, the board denied PSI’s request for reconsideration.  

Pyrotechnic Specialties, Inc., ASBCA Nos. 57890 et al., 19-1 BCA ¶ 37,304. 

This appeal followed. 

SUMMARY OF ARGUMENT 

PSI attempts to retry its case on appeal, challenging the board’s factual 

findings and weighing of evidence.  The board’s findings were supported by 

substantial evidence and the board did not abuse its discretion in making 

evidentiary rulings, including allowing PSI to present evidence when PSI laid a 
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proper foundation, demonstrated the relevance of the evidence to PSI’s claims 

before the board, established the evidence was not hearsay, or was within the scope 

of cross-examination.   

The board’s conclusion that the Army had justifiably terminated PSI for 

default when PSI failed to deliver two lots of MK 124s consistent with the 

modified delivery schedule (which PSI had proposed) is supported by substantial 

evidence.  In particular, PSI failed to deliver 9,416 MK 124 conforming signals in 

Lot 4-2 by the August 31, 2011 contractual delivery date.  And, PSI failed to 

deliver 7,712 MK 124 conforming signals in Lot 4-3 by the September 14, 2011 

contractual delivery date.   

On appeal, PSI has failed to establish that the board’s rejection of its 

proffered excuses for its default is unsupported by substantial evidence.  As an 

initial matter, PSI asserts that the board should have found that the Army’s 

decision-making process was “arbitrary and capricious,” but the board was 

required to review the default termination de novo under the CDA, and it lacked 

any statutory authority to conduct the Administrative Procedure Act (APA)-type of 

review advocated by PSI here and before the board.  In any event, the board’s 

findings that PSI’s default was not excused by allegedly defective specifications, 

by alleged procedural violations by the Army, and by alleged bad faith are 

supported by substantial evidence.  PSI encountered quality control and other 
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manufacturing problems – particularly with crimping signals throughout the 

production – that prevented PSI from meeting the requirements of the Contract.  

PSI’s process, not the specifications, resulted in PSI’s default.  And the board’s 

findings that PSI had failed to prove any procedural violations, as well as any bad 

faith by clear and convincing evidence, are similarly supported by substantial 

evidence.  Indeed, the evidence demonstrates that most of the bad faith allegations 

relate to other contracts involving another DCMA QAR, who no longer worked on 

any PSI contracts after 2006 – when PSI’s production of the MK 124s under the 

Contract started.  The evidence demonstrates that the contracting officer and QAR 

Mr. Cowart, who worked as QAR throughout the contract, acted without any intent 

to injure PSI during the administration of the contract.  

ARGUMENT 

I. STANDARD OF REVIEW 

Under the Contract Disputes Act, the board’s findings of fact are “final and 

conclusive and may not be set aside unless the decision is – (A) fraudulent, 

arbitrary, or capricious; (B) so grossly erroneous as to necessarily imply bad faith; 

or (C) not supported by substantial evidence.”  41 U.S.C. § 7107(b)(2); Empire 

Energy Mgmt. Sys., Inc. v. Roche, 362 F.3d 1343, 1350 (Fed. Cir. 2004).  The 

board’s determination is adequately supported if based on “such relevant evidence 

as a reasonable mind might accept as adequate to support a conclusion.”  Gen. 
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Dynamics Corp. v. Panetta, 714 F.3d 1375, 1378 (Fed. Cir. 2013) (internal 

citations and quotation marks omitted).  This Court reviews the board’s legal 

conclusions de novo.  41 U.S.C. § 7107(b)(1); Gen. Dynamics, 714 F.3d at 1378. 

II. THE BOARD’S DECISION SUSTAINING THE DEFAULT 
TERMINATION IS SUPPORTED BY SUSTANTIAL EVIDENCE 

The contract’s Default clause permitted the Army to terminate PSI for 

default where, among other things, “the Contractor fails to (i) [d]eliver the supplies 

or to perform the services within the time specified in the contract or any 

extension;” or  (ii) [m]ake progress, so as to endanger performance of this contract. 

. . .”  48 C.F.R. §§ 52.249-8(a)(1)(i), (ii); Appx1041 (incorporating this Default 

clause by reference in the contract).  “A contractor’s failure to make timely 

delivery of agreed-upon goods establishes a prima facie case of default.”  Gen. 

Injectables & Vaccines, Inc. v. Gates, 519 F.3d 1360, 1363 (Fed. Cir.), modified 

denying reh’g, 527 F.3d 1375 (Fed. Cir. 2008).  A defaulted contractor bears the 

burden of demonstrating that its default was excusable, arising “from causes 

beyond the control and without the fault and negligence of the contractor.”  48 

C.F.R. § 52.249-8(c); Gen. Injectables, 519 F.3d at 1363 (“The burden then shifts 

to the contractor to show that the failure to deliver the goods was excusable.”).  

“Whether or not a default is excusable is . . . a question of fact,” and a board’s 

determination will be upheld if “supported by substantial evidence.”  Copeland v. 
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Veneman, 350 F.3d 1230, 1233 (Fed. Cir. 2003) (internal citations and quotation 

marks omitted). 

Here, the board found that the Army had justifiably terminated the contract 

when PSI had failed to timely deliver Lots 4-2 and 4-3 of MK 124 signals.  The 

board’s finding that PSI had failed to demonstrate its default was excused is 

supported by substantial evidence.     

A. The Default Termination Was Justified 

The Army justifiably terminated the contract for default because PSI had 

failed to “[d]eliver the supplies or to perform the services within the time specified 

in the contract or any extension.”  48 C.F.R. § 52.249-8(a)(1)(i); Appx1041 

(incorporating this Default clause by reference in the Contract).  Failure to timely 

deliver supplies under a contractual schedule constitutes a prima facie basis for 

default termination.  Gen. Injectables, 519 F.3d at 1363.  Here, PSI failed to timely 

deliver two lots of MK 124 signals and, thus, the Army terminated PSI for default. 

The parties bilaterally modified the contract to set the schedule for lots in 

Interfix 4, modifying prior schedules to require PSI to deliver Lot 4-2 by August 

31, 2011, and Lot 4-3 by September 14, 2011.  Appx2027-2038; Appx49; Appx67.  

The contract’s Submission of Production Lot Samples clause stated, “if the 

Contracting Officer disapproves any production lot test sample(s), the Contractor 

shall be deemed to have failed to make delivery within the meaning of the Default 

Case: 192024      Document: 23     Page: 36     Filed: 04/20/2020

APPX865



-28- 
 

clause of this contract.  Therefore, this contract may be subject to termination for 

default.”  Appx1031; Appx4; Appx67.  Thus, the Army’s rejection of a lot during a 

LAT constituted a failure to timely deliver under the Default clause. 

The Government rejected two lots due to multiple problems (and not mainly 

because of the long smoke times).  First, the Government rejected Lot 4-2 on 

September 2, 2011, for failing to meet the acceptance criteria in the Solicitation’s 

specifications for three reasons reflected in PSI’s own testing report:  (1) one signal 

leaked during the sealing test – a major defect; (2) one signal failed the 

transportation and vibration sealing test, a critical defect; and (3) numerous signals 

had long smoke display burn times under multiple tests with the longest display 

time at 41.48 seconds.  Appx 2087-2088 (PSI test report); Appx2101 (DCMA 

rejection); Appx1111-1112 (specification testing criteria); Appx1107-1108 

(referencing critical and major characteristics); Appx53.  DCMA also noted that 

PSI’s testing had some “disparities” in how it tested the signal samples, showing 

PSI was not “following directions.”  Appx2101.  Indeed, in the show cause notice, 

the Army concluded that DCMA rejected Lot 4-2 “due to several quality-related 

failures” by PSI during the LAT.  Appx2108.  Thus, PSI failed to deliver 9,416 

MK 124 conforming signals in Lot 4-2 by the August 31, 2011 contractual delivery 

date. 

Case: 192024      Document: 23     Page: 37     Filed: 04/20/2020

APPX866



-29- 
 

Second, the Government also rejected Lot 4-3 because the lot included 

critical or major defects, including (1) misalignment of the alignment pin on 

several signals – a critical defect, (2) a sample failed the Sealing test – a major 

defect, and (3) multiple samples exhibited long smoke display times.  Appx3033-

3034; Appx2111; Appx56.  Thus, PSI failed to deliver 7,712 MK 124 conforming 

signals in Lot 4-3 by the September 14, 2011 contractual delivery date. 

Ultimately, PSI failed to timely deliver two lots of MK 124 signals and the 

Army justifiably terminated PSI for default.  Thus, the board’s finding that the 

Army had made a prima facie showing justifying PSI’s default termination is 

supported by substantial evidence.  Appx67-68. 

B. PSI Failed To Prove That Its Default Should Be Excused 

PSI failed to prove that its default should be excused.  PSI bore the burden 

of demonstrating its excuse after the Army had established a prima facie basis for 

terminating PSI for default.  Gen. Injectables, 519 F.3d at 1363.  As it did before 

the board, PSI argues its default should be excused because (1) the Army’s 

specifications were defective, (2) the Army’s decision to default PSI was arbitrary 

and capricious, and (3) the Army had acted in bad faith.  Appellant’s Opening 

Brief at 10-20 (ECF No. 15) (PSI Br.).  Whether to excuse a defaulted contractor is 

a question of fact.  Copeland, 350 F.3d at 1233.  As demonstrated below, the 
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board’s findings rejecting PSI’s excuses are supported by substantial evidence.  

Appx69-84.   

1. The Board’s Finding That PSI Had Failed To Prove That 
The Army’s Specifications Were Defective Is Supported By 
Substantial Evidence        

PSI failed to meet its burden to prove that the Army’s MK 124 specifications 

were defective.  On appeal, PSI challenges the board’s findings and the Army’s 

default termination as primarily based on the long smoke display times.  PSI Br. at 

18-20.  But, as noted above, PSI was in default for numerous reasons relating to its 

poor quality control in manufacturing the MK 124 signals.  The board’s finding 

that PSI had failed to prove the Army’s specifications were defective is supported 

by substantial evidence.  Appx70-74. 

“[T]he government is entitled to strict compliance with contract 

specifications.”  TEG-Paradigm Envtl., Inc. v. United States, 465 F.3d 1329, 1342 

(Fed. Cir. 2006); Jet Constr. Co. v. United States, 531 F.2d 538, 543 (Ct. Cl. 1976) 

(“In undertaking a contract, the contractor promises to perform according to the 

contract specifications, and the Government has the right to insist on contractor 

performance in compliance with them.”).  Design specifications carry an “implied 

warranty that the specifications are free from design defects” that “protects 

contractors that fully comply with the design specifications” in a contract.  White v. 

Edsall Constr. Co., 296 F.3d 1081, 1084-85 (Fed. Cir. 2002).  To establish that the 
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Government breached its implied warranty, a contractor must prove that the 

contractor performed in “substantial conformity with contract specifications.”  

Radiation Tech., Inc. v. United States, 366 F.2d 1003, 1006 (Ct. Cl. 1966).   

As the board found, “PSI offers little evidence to support its assertion that it 

substantially complied with the specifications.”  Appx70.  On appeal, PSI asserts 

that (1) the board’s fact-finding did not support the board’s conclusion, because the 

record allegedly contains no evidence that PSI had committed manufacturing error 

regarding Lot 4-2; (2) the Army terminated mainly because of the long smoke 

display times, which were caused by the 3M 433L or 3M 433 sealing disks; and (3) 

the prior contractor – Martin Electronics – produced millions of signals, but PSI 

denies that demonstrated the technical data package was sound.  PSI Br. at 18-20.  

The board’s decision dispatched with each of these defenses, finding that PSI’s 

production problems had resulted from poor quality control and manufacturing 

error, not from a problem with the technical data package for the MK 124.  

Appx69-74. 

Crimping – Manufacturing Error:  The board found that PSI’s quality 

control problems had resulted in repeated failures to properly crimp MK 124 

samples – a manufacturing error – that produced  leakers that failed sealing tests 

and caused other critical malfunctions.  Appx72 (“[A]ppellant has failed to carry 

its burden proving that its crimps were proper and were not the cause of the 
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failure.”).  Proper crimping both hermetically seals the signals at each end and 

keeps the trigger assembly from blowing apart the MK 124.  Appx72.  The board’s 

findings that  PSI’s manufacturing process resulted in improper crimping 

throughout contract performance and that PSI had failed to adduce evidence that 

crimping was not the problem are supported by substantial evidence.  Appx72-73. 

PSI experienced difficulty with crimping throughout contract performance, 

including failing its first LAT in Lot 1-1 for poor crimping.  Appx17; Appx638-

639.  PSI’s poor crimping led to the critical malfunctioning of samples in Lot 3-3 

and Lot 3-3a (as PSI itself concluded), which resulted in shutting down the 

production line for a year.  Appx28; Appx2352-2355.  PSI failed the first FAT for 

Interfix 4 because it over-crimped signals (as PSI itself acknowledged), resulting in 

numerous leakers that failed the sealing test.  Appx41-44; Appx1805; Appx72.  

Lot 4-2 failed multiple tests regarding sealing (the sealing, and transportation and 

vibration tests) and PSI failed to follow procedures while conducting its testing of 

Lot 4-2.  Appx53-54; Appx2101.  The board found that PSI failed to “furnish proof 

that it complied with all relevant TDP requirements for crimping,” adducing no 

evidence that it properly crimped Lot 4-2.  Appx72-73.  Lot 4-3 included a critical 

defect regarding the alignment pin, which PSI concluded was the result of its 

crimping process.  Appx56; Appx2111.  Thus, from Lot 1-1 to Lot 4-3, PSI 

continued to encounter problems crimping the MK 124 signals – a manufacturing 
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and quality control error.  The board did not err in concluding PSI failed to 

demonstrate that it properly crimped the signals.  Appx72-74.  Improper crimping, 

not defective specifications, resulted in PSI’s failure to provide proper signals. 

Long Smoke Display Times:  PSI asserts that the Army “primarily rejected 

Lots 004-002 and 004-003 on the basis that the lots had long smoke display times” 

and that the technical data package was defective because the sealing disk 

suggested in the specifications inherently led to long smoke display times.  PSI Br. 

at 18-19.  First, the Army did not “primarily” reject Lots 4-2 and 4-3 for long 

smoke display times, but rather primarily “due to several quality-related failures” 

that resulted in critical and major defects in those lots.  Appx2108.  In the 

termination notice, the Army explained that long smoke display times were not the 

main reason for termination, contrasting its acceptance of Lot 4-1 on deviation for 

the long smoke display times, with rejection of Lots 4-2 and 4-3 that had other 

critical and major defects:  “Lot 2, however, encountered significantly more 

problems (leaker, 20+ long burns, leaker during T&V (hole in sealing disk due to 

improper handling), drop test done incorrectly, T&V test performed without 

protective caps, etc.).”  Appx2134.  The Army also explained that Lot 4-3 had the 

critical alignment pin defect and several other critical or major defects, including 

another leaker.  Id.  Thus, PSI was not “primarily” in default because of long 
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smoke display times, but rather because of the numerous critical or major defects 

in Lots 4-2 and 4-3. 

Second, PSI failed to prove that the 3M 433L sealing disks (used in Interfix 

1) or 3M 433 sealing disks (used in Interfix 4) in the specifications inherently 

caused long smoke display times.  Appx72, Appx74.  The board acknowledged 

that Interfixes 2 and 3, which used the 3M 363L, did not appear to have long 

smoke display times.  Appx71.  However, during Interfix 4, PSI had concluded that 

the long smoke display times during the FAT were the result of “flaws in the 

smoke candle inventory or possibly improper brushing of the bore of the smoke 

candle during assembly,” not due to the sealing disk.  Appx71; Appx46-47; 

Appx1991-1993.  Moreover, while the five lots accepted in Interfixes 2 and 3 did 

not have long smoke display times (but included other defects), the board found 

that in Interfix 1 (using the supposedly flawed 3M 433L sealing disk) PSI had 

produced three lots without long smoke display times or any other defects.  

Appx74; Appx17-20; Appx641-643; Appx647.  Thus, the board’s finding that the 

long smoke display times were not caused by the sealing disks is supported by 

substantial evidence.  Appx71. 

Martin Electronics Produced 1 Million Signals:  Martin Electronics, the 

prior contractor who had produced MK 124 signals for the Government, 

successfully manufactured more than one million signals using the same technical 
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data package without encountering the problems that PSI did.  Appx15; Appx668-

669.  PSI attempts to challenge this straightforward fact with testimony of PSI’s 

employee – Andy Long, who previously worked for Martin Electronics – and an 

incomplete letter from Martin Electronics (PSI provided only the first page).  PSI 

Br. at 20; Appx911-912 (board admitting the document only to allow PSI to 

refresh recollection of witness, but calling the incomplete letter “somewhat 

suspect”).   

The board discounted Mr. Long’s testimony because he had acknowledged 

that he was not involved in testing the MK 124s while with Martin Electronics and 

had no knowledge whether Martin Electronics had ever failed any LATs.  Appx15; 

Appx536.  Instead, the board credited a Government official – Mr. Bowen – who 

had observed most of the LATs during Martin Electronics’ contract (and PSI’s) 

and testified that Martin Electronics had successfully performed, including 

producing over one million signals, without leakers (or other problems).  Appx15; 

Appx667-669; Appx915.  Indeed, when presented with the excerpted Martin 

Electronics letter that expressed concerns about testing the MK 124 and the 

amount of signals accepted, Mr. Bowen stated that “the entire quantity on the 

contract was completed” by the time Martin Electronics had completed the 

contract.  Appx912-913.  The ability of another manufacturer to supply the MK 

124s within the specifications serves to rebut PSI’s defective specification claims.  
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See GLR Constructors, Inc., ENGBCA No. 6128, 96-1 BCA ¶ 28,218 (ENGBCA 

1996) (“The ability of other contractors to meet the specifications also dictates 

against any conclusion that the specifications were either defective or 

commercially impracticable of performance.”), aff’d, 114 F.3d 1206 (Fed. Cir. 

1997) (unpubl. tbl. dec.). 

Ultimately, PSI failed to prove that the contract’s specifications were 

defective.  Appx74.  The board’s findings are supported by substantial evidence. 

2. The Board’s Finding That The Army Did Not Abuse Its 
Discretion In Terminating The Contract For Default Is 
Supported By Substantial Evidence       

PSI similarly failed to establish that the termination process involved an 

abuse of discretion that would excuse its default termination.  The board’s rejection 

of this excuse is likewise supported by substantial evidence.  Appx74-81.   

a. The Standard For Abuse Of Discretion In 
Terminations      

As an initial matter, PSI can cite no statute that authorized the board to 

engage in the type of Administrative Procedure Act (APA) review of the agency’s 

termination decision that it demands here.  See 5 U.S.C. § 706 (authorizing review 

of agency action based on an administrative record).  PSI asserts the Army was 

“arbitrary and capricious” because (1) its termination decision allegedly failed to 

consider certain factors; (2) the Navy allegedly disagreed with the Army’s 

determination that Lots 4-2 and 4-3 included defective signals; and (3) the leakers 
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in Lot 4-2 do not support the decision to terminate PSI for default.  PSI Br. at 16-

18.  But the board was required under the CDA to review the termination for 

default de novo, and it lacked any statutory authority to review the contracting 

officer’s termination decision under a traditional APA standard of review.  

Compare 41 U.S.C. § 7103(e) (“The contracting officer’s decision shall state the 

reasons for the decision reached and shall inform the contractor of the contractor's 

rights as provided in this chapter.  Specific findings of fact are not required.  If 

made, specific findings of fact are not binding in any subsequent proceeding.”); 41 

U.S.C. § 7104(b)(4) (actions brought in court shall proceed de novo) with 5 U.S.C. 

§§ 706(2)(a), (d) (“The reviewing court shall . . . hold unlawful and set aside 

agency action, findings, and conclusions found to be [] arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; or . . . without 

observance of procedure required by law[.]”).   

Although this Court’s post-CDA precedent does allow for an abuse of 

discretion analysis when a court or board conducts a de novo review of a 

termination, e.g., McDonnell Douglas Corp. v. United States, 182 F.3d 1319, 1326 

(Fed. Cir. 1999), neither PSI nor the board recognized that the nature of this review 

is unlike traditional APA review.  Rather, the board was supposed to apply a four-

part test in reviewing the termination for abuse of discretion:  (1) evidence of 

subjective bad faith on the part of the government official, (2) whether there is a 
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reasonable, contract-related basis for the official’s decision, (3) the amount of 

discretion given to the official, and (4) whether the official violated an applicable 

statute or regulation.  United States Fidelity & Guaranty Co. v. United States, 676 

F.2d 622, 630 (Ct . Cl. 1982) (USF&G). 

Prior to enactment of the CDA in 1978, agencies’ resolutions of contractual 

disputes were subject to review much more akin to APA review.  In the nineteenth 

century, the Government was allowed to designate contractually an authorized 

representative to decide disputes between the parties.  See Kihlberg v. United 

States, 97 U.S. 398 (1878).  This representative’s determination was final and 

binding, and absent fraud or gross mistakes implying bad faith “cannot, therefore, 

be subjected to the revisory power of the courts without doing violence to the plain 

words of the contract.”  Id. at 401. 

In 1951, the Supreme Court held in United States v. Wunderlich, 342 U.S. 

98 (1951), that the decisions of the contractually-designated representatives were 

final and binding unless there was evidence of fraud, which the Court defined as 

“conscious wrongdoing, an intention to cheat or be dishonest.”  Id. at 100.  Three 

years later, Congress enacted the Wunderlich Act to override the Court.  The 

Wunderlich Act provided that the decision of the Government’s authorized 

representative shall be final and conclusive “unless the same is fraudulent or 

capricious or arbitrary or so grossly erroneous as necessarily to imply bad faith, or 
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is not supported by substantial evidence.”  41 U.S.C. § 321 (2006), repealed by, 

Pub. L. No. 111-350, 124 Stat. 3677, 3859 (Jan. 4, 2011). The Act further provided 

that “no Government contract shall contain a provision making final on a question 

of law the decision of any administrative official, representative, or board.”  41 

U.S.C. § 322 (2006), repealed by, Pub. L. No. 111-350, 124 Stat. 3677, 3859 (Jan. 

4, 2011). 

But, in 1978, the standard of review for a contracting officer’s final decision 

dramatically changed when Congress enacted the CDA.  For one thing, the CDA 

allowed the board to entertain appeals from contracting officer final decisions.  41 

U.S.C. § 7104(a).  And because the contracting officer’s specific findings of fact 

are not binding in any subsequent proceeding, see 41 U.S.C. § 7103(e), the board, 

like the Court of Federal Claims, 41 U.S.C. § 7104(b)(4), reviews the contracting 

officer’s final decision de novo.  E.g., Precision Specialties, Inc., ASBCA No. 

48717, 96-1 BCA ¶ 28,054 (final decision retains no presumptive evidentiary 

weight nor is it binding on the board). 

To be sure, this Court has cited Wunderlich Act-era precedent in reviewing 

termination decisions for an abuse of discretion.  See McDonnell Douglas, 182 

F.3d at 1326 (citing Schlesinger v. United States, 390 F.2d 702 (Ct. Cl. 1968); 

John A. Johnson Contracting Corp. v. United States, 132 F. Supp. 698 (Ct. Cl. 

1955)) (also citing Darwin Constr. Co. v. United States, 811 F.2d 593, 598 (Fed. 
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Cir. 1987)).  But the Court has articulated a four-part test for abuse of discretion 

that is not incompatible with the de novo review mandated by the CDA.  As the 

Court explained in McDonnell Douglas, “[p]roperly understood, then, Schlesinger 

and its progeny merely stand for the proposition that a termination for default that 

is unrelated to contract performance is arbitrary and capricious, and thus an abuse 

of the contracting officer's discretion.”  182 F.3d at 1326.  This Court then linked 

“[t]his proposition” to “the well established law governing abuse of discretion by a 

contracting official.”  Id. (citing USF&G, 676 F.2d at 630, which listed “four 

factors to be used in determining if conduct by a government official is arbitrary 

and capricious: (1) evidence of subjective bad faith on the part of the government 

official, (2) whether there is a reasonable, contract-related basis for the official’s 

decision, (3) the amount of discretion given to the official, and (4) whether the 

official violated an applicable statute or regulation”). 

This Court’s established four-part abuse of discretion test as applied to a 

termination decision is a far cry from the wide-ranging APA-style review 

demanded by PSI here and erroneously conducted by the board below.  In 

McDonnell Douglas, for example, the trial court held, after trial, that the 

contracting officer had abused his discretion in terminating the contract for default 

because he personally did not wish to terminate the contract at all.  182 F.3d at 

1326-27.  This Court reversed not the trial court’s findings, but rather the holding, 
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because the Navy had terminated the contract for default for performance-related 

reasons.  Id.   

Because the Army here plainly terminated the contract for default for 

performance-related reasons, Appx2131-2134, PSI’s argument that the Army did 

not adequately consider the subjective opinions and beliefs of the Navy customer 

(not even the contracting officer) could not plausibly serve as a basis for an abuse 

of discretion.  Cf. Empire Energy, 362 F.3d at 1357 (stating that “the subjective 

knowledge of the contracting officer herself is irrelevant”).  The board should have 

stopped its analysis there.  Instead, the board needlessly examined PSI’s argument 

and concluded that the Army was not arbitrary and capricious because it had, in 

fact, considered and terminated despite the Navy’s subjective opinions and beliefs.  

Appx59; Appx79.  The board did not apply the Court’s four-factor test but rather 

impermissibly engaged in a traditional APA-type review of the termination 

decision regarding this and other “arbitrary and capricious” allegations by PSI. 

b. The Board’s Finding Of No Abuse Of Discretion Is 
Supported By Substantial Evidence     

Even assuming, for argument’s sake, that PSI plausibly presented arguments 

that the Army had abused its discretion in terminating the contract for default, the 

board’s findings that there was no abuse of discretion would still be supported by 

substantial evidence. 
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First, PSI contends that the Army failed “to consider factors” and that was 

“coupled with premature consideration of default.”  PSI Br. at 16-17.  The FAR 

includes a list of factors that a contracting officer should consider when exercising 

discretion to terminate a contractor for default, 48 C.F.R. § 49.402-3(f),4 but “the 

regulation does not confer rights on a defaulting contractor.”  DCX, Inc. v. Perry, 

79 F.3d 132, 135 (Fed. Cir. 1996).  In any event, the board found that the Army 

contracting officer weighed the FAR’s seven factors in the memorandum 

recommending termination.  Appx57-59; Appx79-80.  This finding is supported by 

substantial evidence.  Appx2125-2128, Appx57-59; Appx79-80. 

Moreover, the Army did not act prematurely in terminating PSI’s contract.  

The Army permitted PSI numerous opportunities to successfully perform, but PSI 

kept failing.  Its critical failure resulted in shutting down production for over a year 

between Interfix 3 and Interfix 4.  Appx28-49.  PSI failed both FATs in Interfix 4 

and, after the Army had issued a show cause notice for failure to make progress, 

                                                 
4  The FAR lists seven factors, including:  “(1) The terms of the contract and 

applicable laws and regulations.  (2) The specific failure of the contractor and the 
excuses for the failure.  (3) The availability of the supplies or services from other 
sources.  (4) The urgency of the need for the supplies or services and the period of 
time required to obtain them from other sources, as compared with the time 
delivery could be obtained from the delinquent contractor.  (5) The degree of 
essentiality of the contractor in the Government acquisition program and the effect 
of a termination for default upon the contractor's capability as a supplier under 
other contracts.  (6) The effect of a termination for default on the ability of the 
contractor to liquidate guaranteed loans, progress payments, or advance payments.  
(7) Any other pertinent facts and circumstances.”  48 C.F.R. § 49.402-3(f)(1)-(7). 
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the Army allowed PSI to supply lots in Interfix 4 with a modified schedule 

proposed by PSI.  Appx1985; Appx2012; Appx2027-2038; Appx46-50.  And, the 

Army provided PSI with an opportunity to argue it should be excused from late 

delivery of Lot 4-2 (Appx2115-2116), even though the Army was not required to 

issue a cure notice for PSI’s failure to timely deliver supplies.  48 C.F.R. §§ 

49.402-3(c) & 52.249-8(a)(1)(i); Delfasco LLC, ASBCA No. 59153, 17-1 BCA ¶ 

36659 (“[W]hen the legal basis for default is failure to deliver by the time required 

by the contract (i.e., the basis set forth in FAR 52.249-8(a)(l)(i)), as it is here, the 

contractor is entitled to no cure notice, whatsoever.”).  These findings, too, are 

supported by substantial evidence. 

Second, even assuming, for argument’s sake, that the Navy’s views on 

termination somehow could provide a basis for an abuse of discretion finding, 

while the Navy had expressed interest in potentially purchasing Lots 4-2 and 4-3, it 

did not disagree that those lots were defective.  Appx3079.  The Navy stated “that 

continuing to work with PSI to achieve delivery of useable products will be a less 

costly option and achieve a better value for DOD compared to the costs of 

litigation and settlement with little chance of recouping any prior payments to 

PSI.”  Appx3079.  Indeed, Mr. Bowen, the Navy official who witnessed most of 

PSI’s LATs and FATs (including the defective Lot 4-3) over the course of the 

contract, confirmed that “the Navy did not take issue at all with the basis for the 
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termination for default” but “merely” viewed it from a “financial perspective” 

regarding the termination.  Appx666-667; Appx663-664 (witnessed Lot 4-3).  The 

board’s conclusion that the Army properly terminated the contract despite the 

Navy’s “objections” was supported by substantial evidence.  Appx79. 

Third, the board’s finding that the leaker signals in Lot 4-2 provided a basis 

for terminating PSI is supported by substantial evidence.  Appx77 (“The Board 

determines that there was no error in the government’s treatment of these tests as 

failures.”).  As the board found, sample signal 40 in Lot 4-2 failed the initial 

sealing integrity test and the test specifications instructed that one failure of this 

test was sufficient to reject the entire lot.  Appx77; Appx53; Appx2087; 

Appx1108, Appx1111.  PSI asserts that signal 40 later passed another 

“informational” sealing test during the separate five-foot drop test.  PSI Br. at 17.  

However, the board rejected PSI’s argument because PSI had never explained what 

it meant by an “informational test” and, moreover, “a single failure of either test is 

sufficient basis for rejection of the lot.”  Appx77.  Indeed, the board concluded that 

“there is nothing to suggest that a signal passing one sealing test forgives the signal 

failing a separate, required sealing test.”  Appx77.  The board’s finding that leaker 

signals in Lot 4-2 supported the default termination is supported by substantial 

evidence. 
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Additionally, Lot 4-2 had a second leaker – signal 109 during the 

transportation and vibration test.  Appx78.  One failure during this test also 

independently justifies rejection of the entire lot.  Appx78; Appx53; Appx2087; 

Appx1108, Appx1111.  PSI argues again on appeal that this leaker was not a 

manufacturing error, but due to PSI’s technician failing to seal the cap properly on 

signal 109 during testing at PSI’s facility.  PSI Br. at 17.  The board found PSI 

“admits that the testing error was caused by its own personnel’s failure to follow 

contract required test procedures, and there is no evidence that failure to follow 

procedures was due to government action.”  Appx78 (citing Appx8, Appx53-54).  

DCMA’s QAR documented other testing irregularities during Lot 4-2, including 

that PSI removed sample number 109 to take pictures (even though testing samples 

were never to leave the Government’s control during testing), PSI inadvertently 

repeated a test twice, PSI removed the transportation vibration rounds from their 

casing without Government oversight, and removed the same samples from 

soaking contrary to Government instruction and without Government oversight.  

Appx53-54; Appx2101.  The board rejected PSI’s argument:  “PSI furnishes no 

legal authority, and we are aware of none, to support appellant’s position that the 

government must disregard failure of a test required by the contract because the 

contractor failed to conduct the test in accordance with contractually required 

procedures.”  Appx78.  The board’s findings that these additional test failures 
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served as a basis to reject Lot 4-2 and to terminate the contract for default are also 

supported by substantial evidence.  Appx78. 

3. The Board’s Finding That PSI Failed To Meet Its High 
Burden To Establish Bad Faith Is Supported By Substantial 
Evidence          

PSI failed to demonstrate that the Government acted in bad faith in 

terminating the contract for default.  Substantial evidence supports the board’s 

finding that PSI had failed to prove bad faith by clear and convincing evidence.  

Appx81-84. 

A contractor’s default may be excused if it can prove that the agency acted 

in bad faith in terminating the contractor for default.  Securiforce Int’l Am., LLC v. 

United States, 125 Fed. Cl. 749, 798-99 (2016), aff’d-in-part and vacated-in-part 

on other grounds, 879 F.3d 1354 (Fed. Cir. 2018), cert. denied, 139 S. Ct. 478 

(2018); USF&G, 676 F.2d at 630 (discussing bad faith as one method of 

demonstrating that an agency abused its discretion in terminating a contract).  “The 

contractor’s burden to prove the Government acted in bad faith, however, is very 

weighty.”  Krygoski  Constr. Co. v. United States, 94 F.3d 1537, 1541 (Fed. Cir. 

1996).  “[G]overnment officials are presumed to discharge their duties in good 

faith.”  Road & Highway Builders, LLC v. United States, 702 F.3d 1365, 1368 

(Fed. Cir. 2012).  To overcome this burden, a contractor must demonstrate that the 

Government had a “‘specific intent to injure’ the plaintiff by clear and convincing 
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evidence.”  Id. at 1369 (quoting Am-Pro Protective Agency v. United States, 281 

F.3d 1234, 1240 (Fed. Cir. 2002)).  PSI asserts incorrectly that it need only show 

“some evidence of specific intent to injure” and not clear and convincing evidence.  

PSI Br. at 11.  Clear and convincing evidence “produces in the mind of the trier of 

fact an abiding conviction that the truth of a factual contention is ‘highly 

probable.’”  Id. at 1368 (quoting Am-Pro, 281 F.3d at  1240).   

PSI accuses three different Government officials of acting in bad faith:  (1) 

Mr. Cowart, DCMA’s QAR, for much of the contract; (2) Mike King, a DCMA 

QAR who left before PSI had begun production on the contract; and (3) Ryan 

Pierce, who served as the contracting officer at the end of the contract.  PSI Br. at 

10-15.  The board’s findings that PSI had failed to establish bad faith by clear and 

convincing evidence are supported by substantial evidence. 

RFD 13 And Smoke Display Times:  PSI accuses DCMA’s Mr. Cowart and 

the Army’s contracting officer, Mr. Pierce, of intending to injure PSI by changing 

its interpretation of an earlier request for deviation – RFD 13 – and reverting to the 

original testing specifications regarding the maximum permitted smoke display 

times.  PSI Br. at 11-12, 14.  The board rejected this contention.  Appx82 (“There 

is no specific evidence that the change in the maximum smoke display time 

acceptance criteria during Interfix 4, which resulted from the government changing 

its interpretation of RFD 13, arose from an intent injure PSI.”). 
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As discussed above, the contract’s testing specifications stated that the 

maximum permitted smoke display times were to vary from 18 to 25 seconds, 

depending on the specific test.  Appx1107.  During Interfix 1, the parties agreed to 

PSI’s request for deviation – RFD 13 – for Lot 1-4 to raise the sealing function test 

maximum smoke display time from 19 seconds to 25 seconds.  Appx18-19; 

Appx1338-1340.  However, as the Navy’s Mr. Bowen testified, the parties 

generally treated RFD 13 as changing the maximum smoke display times for all 

tests to 25 seconds (with Mr. Bowen generally considering allowing signals to 

smoke up to 30 seconds as permissible on deviation).  Appx576-577; Appx664-

665; Appx18-19.  Mr. Bowen explained that smoke display times beyond 30 

seconds could be problematic, because the smoke candles only included “so much 

material” and, if it smokes too long, it is less “robust” and would not be seen by a 

“reconnaissance craft” when a pilot is “bobbing around out on the ocean” waiting 

for rescue.  Appx665.  At the time of RFD 13, Mr. Pierce was not the contracting 

officer. 

Mr. Pierce became the contracting officer before Interfix 4 and interpreted 

RFD 13 to only raise the smoke display times for the sealing function test and not 

the other tests.  Appx82; Appx2046.  Thereafter, PSI (and DCMA’s Mr. Cowart) 

reverted to using the maximum display times used in the contract’s specifications, 

and no longer treated RFD 13 as raising the maximum display times for all tests, 
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not only the sealing function test.  Appx51.  The board concluded that there was 

“no evidence to suggest CO Pierce’s interpretation was the result of anything more 

than unfamiliarity with past performance and a differing interpretation of the 

RFD.”  Appx82.  Notably, even if Mr. Pierce had applied the 25 second maximum 

smoke display time for all tests, PSI still would have failed the Lot 4-2 low 

temperature test, in which 19 of 20 of the signals exceeded the 25 second 

maximum smoke display time from RFD 13 (and 10 of those signals exceeded 30 

seconds, with the longest smoking for 41.48 seconds).  Appx2092; Appx78-79.  

Similarly, Lot 4-3 had 10 signals with smoke display times longer than 25 seconds 

in the low temperature test.  Appx78.  Thus, the board concluded that any change 

was immaterial because the Army had ultimately terminated the contract for other, 

independently justifiable grounds, including the leakers in Lots 4-2 and 4-3, and 

PSI had failed the low temperature tests even using the 25-second maximum 

smoke times.  Appx82; Appx2133-2134; Appx78-79.   

Intent to Terminate After Cure Notice:  PSI also asserts that Mr. Pierce never 

intended to permit PSI to complete the contract when the Army issued the June 

2011 cure notice, and that the parties had bilaterally modified the contract to 

extend the performance schedule for Interfix 4; according to PSI, an e-mail from 

another employee advocating PSI’s termination shows bad faith.  PSI Br. at 13.  

The board rejected PSI’s interpretation and, as the trier of fact, found differently.  
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Appx83; Appx48.  In particular, a member of the integrated product team (IPT) for 

the MK 124 sent an email to Mr. Pierce’s supervisor (and copied Mr. Pierce) 

suggesting that the team consider terminating PSI.  Appx3082.  Mr. Pierce never 

responded to the email and mostly disregarded the email because it was not 

directed to him.  Appx884-889.  The board concluded, “There is no evidence that 

the IPT at large or the CO concurred in the opinion.”  Appx83; Appx79.   

PSI envisions there was some nefarious plan to terminate PSI, but as of July 

2011, the Army could have terminated PSI for failure to make progress because 

production had been stopped for over a year and PSI had just failed two FATs for 

Interfix 4.  Instead, the Army allowed PSI to implement a cure to the problems, 

and the Army and PSI bilaterally agreed to modify the contract to adopt a schedule 

provided by PSI.  Appx2027-2038.  Ultimately, PSI could not meet its own 

suggested modified schedule. 

No Additional Modification:  In August 2011, the contracting officer, Mr. 

Pierce, and PSI communicated about potentially modifying the contract again with 

another revised production schedule and terminating units for convenience at no 

cost to the Government.  Appx51-52; Appx2057-2058.  PSI asserts that the parties 

had an “agreement” that somehow modified the contract.  PSI Br. at 13.  However, 

no agreement was reached.  Appx52; Appx83.   
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On August 19, 2011, PSI proposed a new schedule, reduction of units for 

Lot 4-2, and increasing units for Lots 4-3 and 4-6.  Appx52.  Although Mr. Pierce 

indicated he was “amenable to modifying the current contractual schedule,” he 

explicitly stated that any agreement would “be memorialized in a modification to 

PSI’s referenced contract pursuant to the authority of FAR 43.103(a)(3)” and 

would terminate for convenience 2,150 signals at no cost to the Government 

because PSI’s proposed schedule would result in the Government losing funding 

for those signals.  Appx2057; Appx52.  On August 29, 2011, PSI countered with 

yet another revised schedule, which would result in terminating for convenience 

5,015 signals from the contract, particularly Lots 4-3 and 4-6.  Appx52; Appx83-

84; Appx2069.   

On that same day, PSI provided Lot 4-2 for testing and, that week, Lot 4-2 

failed the LAT, which resulted in the Army’s show cause notice.  Appx52-53.  The 

discussions of modifying the contract “were overcome by events” due to the Lot 4-

2 LAT failure and that any potential modification was premised on PSI continuing 

to produce acceptable lots.  Appx52; Appx891-892; Appx838.  As the board found, 

“the contract was never modified” to include these new proposed terms.  Appx52; 

Appx83-84.  The board found that there was “no evidence of bad faith in the 

government’s attempts to work with the contractor to execute such agreements” 

modifying the contract.  Appx84. 

Case: 192024      Document: 23     Page: 60     Filed: 04/20/2020

APPX889



-52- 
 

PSI also asserts that because it informed Mr. Pierce that PSI was having 

difficulty with some supplies based on a subcontractor, its inability to timely 

deliver units should be excused as beyond the control of PSI.  PSI Br. at 14.  

However, “an unexcused default by a subcontractor does not excuse 

nonperformance by the prime contractor.”  Gen. Injectables, 527 F.3d at 1376.  PSI 

never offered evidence proving that PSI’s default was caused by its subcontractor, 

much less evidence that PSI should be excused from that cause.  Appx855. 

Mr. King Was Not Involved In The Contract:  PSI asserts that the actions of 

DCMA’s QAR Mr. King to allegedly falsely accuse PSI of fraud adversely 

affected PSI’s contract performance.  PSI Br. at 2-3, 12.  However, Mr. King was 

no longer serving as a QAR for PSI’s facility after 2006, when PSI began 

production under the contract, and his fraud allegations about PSI had no 

relationship with the contract.  Appx252; Appx241-242 (acknowledging that Mr. 

King was not a QAR after 2006).  All the actions described by PSI regarding Mr. 

King related to other contracts.  Appx245-247; Appx251-252; Appx15 (“None of 

the fraud allegations are related to the contract at issue in these appeals or the MK 

124.”); Appx84.  And, Mr. King’s actions and fraud allegations played no role in 

the Army’s termination of this contract.  Appx902.  Thus, the board properly 

rejected PSI’s assertions regarding Mr. King.  Appx84; Appx15-16. 
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Mr. Cowart’s Actions Were Proper:  PSI asserts that QAR Mr. Cowart acted 

improperly in overseeing PSI and unnecessarily issued Corrective Action 

Requests.  PSI Br. at 3, 11-12.  However, PSI relied on the testimony of a witness 

– Richard Profeta – who did not work on the MK 124 contract, based his 

impressions on one event on another contract, and did not observe Mr. Cowart’s 

actions regarding this contract.  Appx250-252; Appx265.  Indeed, Mr. Cowart 

properly issued Corrective Action Requests throughout the contract, including 

when a signal blew apart in Lot 3-3.  Appx2345-2346; Appx2351-2355.  And, in 

response to the alignment pin problem on Lot 4-3.  Appx2111-2112; Appx56.  

And, contrary to PSI’s implication, when PSI complained about Mr. Cowart, his 

supervisors found PSI’s complaints “non-valid.”  Appx726-727.   

Ultimately, the board found that PSI had failed to prove, by clear and 

convincing evidence, any intent by the Government to injure PSI.  Appx82-84.  

PSI fails to establish that these findings are unsupported by substantial evidence. 

III. PSI HAS FAILED TO ESTABLISH THAT THE BOARD ABUSED 
ITS DISCRETION IN RULING ON EVIDENTIARY OBJECTIONS 

The board did not abuse its discretion in ruling on evidence PSI attempted to 

present during the hearing.  Indeed, the board permitted PSI to present its evidence 

when PSI laid a proper foundation, demonstrated the relevance of the evidence to 

PSI’s claims before the board, established the evidence was not hearsay, or was 

within the scope of cross-examination.  Pyrotechnics, 19-1 BCA ¶ 37,304, at 
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181,472, Appx3140-3141.  PSI raised these same concerns to the board in its 

motion for reconsideration, but the board denied PSI’s motion.  Id. 

“Procedural matters relative to discovery and evidentiary issues fall within 

the sound discretion of the board and its officials.”  Johnson Mgmt. Grp. CFC, Inc. 

v. Martinez, 308 F.3d 1245, 1252 (Fed. Cir. 2002) (internal quotation marks and 

citation omitted).  This Court will not overturn an evidentiary ruling of the board 

“unless an abuse of discretion is clear and is harmful.”  Id. (internal quotation 

marks and citation omitted).  “Appellate review of evidentiary rulings is extremely 

restricted; it must be shown that there was manifest error, such as a reasonable 

likelihood that the improper exclusion of evidence prejudiced the outcome.”  Nat’l 

Presto Indus., Inc. v. West Bend Co., 76 F.3d 1185, 1197 (Fed. Cir. 1996).  Here, 

the board neither abused its discretion nor committed manifest error in ruling on 

the Army’s evidentiary objections.   

PSI challenges the board’s evidentiary decision to exclude deposition 

testimony of Michael King (a former Army QAR) that related to a fraud 

investigation of PSI that pre-dated the termination of PSI’s contract by four years.  

PSI Br. at 21-23 (citing Appx188-191).  ASBCA Rule 8(b)(2) states:  “No 

testimony taken by deposition shall be considered as part of the evidence in the 

hearing of an appeal until such testimony is offered and received in evidence at 
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such hearing.  It will not ordinarily be received in evidence if the deponent can 

testify at the hearing.”  ASBCA R. 8(b)(2), 48 C.F.R. Ch. 2, Appx A. 

The board properly excluded this document because PSI had failed to lay a 

foundation for the relevance of the document and failed to call Mr. King as a 

witness.  Appx190-191.  In particular, the board judge explained to PSI that it 

needed to lay a foundation for why it intended to use the deposition.  Appx188-189 

(“[I]t is necessary for you to lay a foundation to explain why this is relevant to the 

matter before us now.”).  The board then permitted PSI to question the witness – 

PSI’s CEO, David Karlson – to lay a foundation for the document.  Appx189-191.  

The board stated that it would permit PSI “to provide background in context . . . 

using Mr. Karlson’s testimony” but “unless you can give me direct relevance to the 

matters at issue here, then I will only allow you to examine Mr. Karlson with 

respect to background in context and I will not give this document any weight.”  

Appx190-191.   

The board also excluded the deposition testimony because PSI had stated it 

did not intend to call Mr. King as a witness and never asserted Mr. King was 

unavailable.  Appx191.  PSI now asserts that “PSI believed Mr. King was stationed 

abroad and unable and unavailable to be subpoenaed to testify.”  PSI Br. at 23 n.1.  

However, that was not what PSI told the board during the hearing.  The board 

judge attempted to determine why Mr. King was not testifying (including asking if 
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he was deceased – one of the standard reasons a deposition transcript is permitted 

in Federal courts).  Appx211; Fed. R. Civ. P. 32(a)(4)(A); see Phoenix Data 

Solutions LLC, ASBCA No. 60207, 18-1 BCA ¶ 37164, at 180,928 n.6 (ASBCA 

2018) (noting that deposition testimony was permitted because party demonstrated 

that witness was unavailable under Federal Rules).  PSI acknowledged that Mr. 

King was alive.  Appx211.  However, PSI stated it was not intending to call Mr. 

King as a witness:  “To the best of my knowledge, we’re not going to call him as a 

witness, but if the government plans on it.”  Appx211-212.  PSI did not state that 

Mr. King was unavailable or that they would have called him if they thought they 

could.  Instead, PSI simply hoped that the Army would call Mr. King as a witness 

(even though Mr. King was not on the Army’s witness list).  Appx212.  Given 

PSI’s failure to explain or argue that Mr. King was unavailable, the board did not 

abuse its discretion and properly excluded the deposition testimony under ASBCA 

Rule 8(b)(2), 48 C.F.R. Ch. 2, Appx A.   

Next, PSI selectively quotes from the hearing transcript (Appx215-216), but 

fails to acknowledge that the board admitted the document at issue during the 

hearing.  PSI Br. at 23-34.  PSI sought to use a document that related to Mr. King 

accusing PSI of “fraudulently signing” his name.  Appx213-214.  The board 

admitted the evidence over the Army’s objection:  “Objection overruled. I’ll admit 

it for its probative value.”  Appx216. 
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PSI next quotes pages from the transcript (Appx216-217) regarding another 

objection lodged by the Army.  PSI Br. at 24-25.  However, the board permitted 

PSI to lay a foundation and heard testimony regarding this line of questioning.  

Appx219 (“I will give you the opportunity to lay a foundation.”). Thereafter, the 

board permitted further testimony and finally explicitly overruled the Army’s 

objection as to relevance.  Appx219-222.   

PSI next quotes another of the Army’s objections (Appx227-229), but the 

board judge again denied the objection and admitted the evidence:  “I will admit it 

for its probative value and as I explained to you earlier, the probative value will be 

high or low depending on the level of connection you can make in the authority of 

the witness that you’re using to testify about a particular event document, et 

cetera.”  Appx229. 

PSI quotes an exchange (Appx238-239) where the Army objects to PSI’s 

“failure to lay the foundation to tie the events with respect to the FBI investigation 

and contract to the matter before us.”  Appx239; PSI Br. at 26-27.  The board then 

explicitly offers PSI the “opportunity to lay that foundation.”  Appx239.  But, 

PSI’s representative stated, “I have nothing further to say on that.”  Appx239.  

Given PSI’s failure to lay a foundation after being given the chance to do so, the 

board properly sustained the foundation objection.  Appx239.  The board did not 

abuse its discretion in sustaining the objection.   
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PSI quotes another foundation objection made by the Army regarding 

testimony related to Mr. King.  Appx241-242; PSI Br. at 27.  Again, the board 

allowed PSI to lay a foundation and the board overruled the objection and 

permitted the testimony.  Appx242.  

Finally, PSI quotes its cross-examination of the Army’s contracting officer, 

Mr. Pierce, and the Army’s objection that PSI’s questions went beyond the scope 

of direct.  PSI Br. at 27-29; Appx899-902.  Under the Federal Rules of Evidence 

(which the board uses as a guide), “Cross-examination should not go beyond the 

subject matter of the direct examination and matters affecting the witness’s 

credibility.  The court may allow inquiry into additional matters as if on direct 

examination.”  Fed. R. Evid. 611(b); ASBCA R. 10(c), 48 C.F.R. Ch. 2, Appx A 

(“The Federal Rules of Evidence are not binding on the Board but may guide the 

Board’s rulings.”).  Here, the Army objected to the scope of cross-examination 

because the Army did not ask the contracting officer “anything about fraud” and he 

was not listed as a witness for PSI.  Appx899.  The board partially sustained the 

objection, but permitted PSI to ask the contracting officer “whether he considered 

fraud in terminating this contract.”  Appx900.  PSI then elicited testimony, in 

which the contracting officer stated he did not consider fraud as part of his 

termination decision.  Appx902.  Thus, the board did not abuse its discretion by 
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limiting PSI’s cross-examination to relevant testimony to the termination of the 

contract.   

PSI asserts that the board erred and “appeared to recognize its error and 

slowly admitted more evidence” as the hearing continued.  PSI Br. at 29.  The 

board rejected PSI’s assertion that it had ruled inconsistently or done so because 

the evidence related to bad faith allegations:  “The contested questioning was not 

rejected because it dealt with bad faith per se, but because PSI failed to lay a 

proper foundation; demonstrate the relevance of the attempted examination; or 

establish that it was not eliciting unacceptable hearsay from a nondeclarant.”  

Pyrotechnics, 19-1 BCA ¶ 37,304, at 181,472; Appx3141.  “Appellant was allowed 

to proceed after laying at least a minimal foundation and the testimony was 

accepted for its probative value and after narrowing the scope of cross-examination 

to matters raised during direct questioning.”  Id. (internal citations omitted).  

Indeed, as it did before the board, PSI fails to explain what rule or other legal 

authority the board transgressed.  Id.  The board’s evidentiary rulings were 

consistent with law.   

Ultimately, as discussed above, the board admitted much of PSI’s evidence 

after it established foundation and relevance regarding its bad faith allegations.  

And, as discussed above, the board explicitly found it had jurisdiction to consider 

bad faith.  Appx81-84.  After weighing the evidence and PSI’s arguments, the 
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board concluded that PSI had failed to demonstrate the Army had acted in bad faith 

administering and terminating PSI’s contract.  Appx81-84.  PSI has failed to 

establish that the board abused its discretion in making the challenged evidentiary 

rulings. 

CONCLUSION 

For these reasons, the Secretary of Defense respectfully requests that this 

Court affirm the board’s decision sustaining the Army’s termination of PSI’s 

contract for default. 
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