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NO. 1465955-A

EX PARTE § IN THE 183RD DISTRICT
g COURT OF
ASHLEY HOWARD
Applicant s HARRIS COUNTY, TEXAS

STATE’S PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

The Court has considered the application for writ
of habeas corpus, the State’s answer (including any at-
tached exhibits), the affidavit of David Rushing, the af-
fidavit of Cynthia Rayfield-Aguilar, and official trial
court records in the above-captioned cause. The Court
finds that there are no controverted, previously unre-
solved facts material to the legality of the applicant’s
confinement which require an evidentiary hearing and
recommends that the instant habeas application, cause
number 1465955-A, be DENIED based on the following:

Findings of Fact and Conclusions of Law

1. Applicant is confined pursuant to the judgment
and sentence of the 183rd District Court of Har-
ris County, Texas, in cause number 1465955 (the
primary case), where Applicant was convicted
pursuant to a jury verdict for the felony offense
of murder.

2. A jury assessed punishment at thirty-five years
confinement in the Texas Department of Crimi-
nal Justice—Correctional Institutions Division.
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The First Court of Appeals affirmed the trial
court’s judgment. Howard v. State, No. 01-16-
00120-CR (Tex. App.—Houston [1st. Dist.] April
25,2017, pet. ref’d.) (mem. op. not designated for
publication).

Applicant filed the instant writ with habeas
counsel on June 5, 2020.

The State was served with the writ on June 12,
2020.

The trial court timely designated issues to be
addressed and ordered David Rushing and Cyn-
thia Rayfield-Aguilar to file affidavits address-
ing Applicant’s claims.

The court finds the affidavit of David Rushing to
be credible and the facts asserted therein to be
true.

The court finds the affidavit of Cynthia Rayfield-
Aguilar to be credible and the facts asserted
therein to be true.

Applicant presented an affidavit obtained from
her trial counsel, Maverick Ray. See Applicant’s
writ exhibit 4.

Applicant’s first and ground for relief alleges her
trial counsel on a prior cause number, David
Rushing, was ineffective because Applicant
made an uninformed decision to withdraw her
guilty plea on cause number 1465955. Appli-
cant’s writ at 6.

Applicant’s second ground for relief alleges the
trial court made improper comments during
jury selection. Applicant’s Writ at 8.
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Applicant’s third ground for relief alleges her
trial counsel on the instant cause was ineffec-
tive. Applicant’s writ at 10.

Applicant’s fourth ground for relief alleges her
appellate counsel was ineffective. Applicant’s
writ at 12.

Procedural History

David Rushing represented Applicant on three
charges, cause numbers 1406308, 1394857, and
1389062.

Applicant was not initially charged with the in-
stant case.

In 2014 Applicant pled guilty to cause 1406308
and her case was set for a Pre-Sentence Investi-
gation (“PSI”).

After the PSI report was complete, but before
being sentenced by the trial court, the trial court
informed Applicant that after reviewing the PSI
report, Applicant would receive the maximum
available sentence, ten years confinement.

The trial court informed Applicant that if she
wished, she would be allowed to withdraw her
guilty plea and proceed to trial.

Applicant chose to withdraw her plea.

On January 14, 2015, Applicant was charged
with felony murder in cause 1454408.

Rushing did not represent Applicant on cause
1454408.
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On April 24, 2015 Applicant’s felony murder
case was refiled under the instant cause.

Rushing did not represent Applicant on the in-
stant cause.

Applicant’s first jury trial for the instant cause
commenced on May 21, 2015 and resulted in a
hung jury on June 1, 2015.

Applicant’s second jury trial for the instant
cause commenced on January 27, 2016, resulted
in a guilty verdict, and concluded on February 4,
2016.

Facts of the Case

Applicant and Raquel Gonzalez were planning
to steal men’s Polo shirts from Deerbrook Mall,
and Shiquinta Franklin would be the getaway
driver (V RR 82-83).

On May 23, 2013, Applicant picked up Gonzalez
and Franklin in her vehicle, a 2013 Dodge
Avenger (V RR 82-84).

Franklin stayed in the car while Applicant and
Gonzalez went inside the Dillard’s store at Deer-
brook, then into a Macy’s (IV RR 45; V RR 84,
86).

Gonzalez was scared so the two women left
Macy’s and argued in the parking lot (V RR 84-
85).

Applicant and Gonzalez went back to Macy’s,
grabbed some Polo shirts, and ran out of the
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store, setting off the store alarm (IV RR 46-50;V
RR 87-88).

The total value of the shirts was $2,200 (IV RR
48).

Gonzalez got into the front passenger seat of the
Avenger and Applicant got into the back seat (V
RR 88-89).

Humble Police Department officer Richard Moore
was in the parking lot when he was informed
about the theft (IV RR 66, 73).

Moore pulled in behind Applicant’s vehicle,
turned on his emergency lights, and pursued the
vehicle onto Highway 59 (IV RR 74-75).

Franklin called her boyfriend, who told her to
slow down (V RR 91).

Gonzalez told Franklin to stop the car (V RR 92,
95).

Applicant said to “keep going” (V RR 92).

Gonzalez called her cousin Shericia Zenon on
her phone and told her that she was going to jail
for theft (IV RR 165-166) (V RR 90, 95). Zenon
told Gonzalez to pull over, and the call ended
with a boom (IV RR 168-170).

The vehicle reached speeds of over 100 miles per
hour and passed vehicles by driving on the in-
side shoulder of the highway (IV RR 124-125).

The vehicle ran a red light on the Highway 59
feeder at Quitman, crashing into Rosalba Que-
zada’s car (IV RR 77, 136; V RR 93).
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Quezada’s car flipped over and landed on its roof
(IV RR 79, 128, 131-132). She sustained multi-
ple injuries including a tear to her brain stem,
which caused her death (V RR 65, 69, 70, 72).

Applicant lived a block or two from the crash
site and attempted to run away (IV RR 78, 120-
121;V RR 53, 94). She ran underneath Highway
59 and into a residential area where she was ar-
rested (IV RR 78-79, 127, 174-175).

Applicant was taken to the hospital for a twisted
her ankle and spoke with Robert Klementich
from the Houston Police Department’s vehicular
crime division (IV RR 175;V RR 19-20, 21-23).

Applicant told Klementich that she put paper
tags on her car to hide the actual license plate
(V RR 26).

Applicant admitted that it was her idea to steal
the shirts (V RR 27).

Applicant said that she told Franklin to go even
though the police were behind them (V RR 27).

Applicant said she didn’t see the car coining at
the Quitman intersection, but said that she told
Franklin to “keep going and not to stop” (V RR
28).

Alleged Ineffective Assistance of Counsel

David Rushin

Applicant alleges David Rushing was ineffec-
tive because he failed to request a recess to ad-
vise Applicant about the differences in parole
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between felony theft and felony murder before
she withdrew her plea in cause number 1406308.
Applicant’s Writ at 6-7.

Applicant’s claim regarding Rushing is improp-
erly brought under the instant cause. Applicant
was not represented by Rushing on the instant
cause.

Providing Applicant with relief in the instant
cause would not remedy her complaint about
Rushing.

Because the alleged deficiencies regarding Rush-
ing occurred during his representation of Appli-
cant on a different cause, Applicant fails to plead
and prove facts which entitle her to relief in this
particular claim. Ex parte Rains, 555 S.W.2d 478
(Tex. Crim. App. 1976).

Rushing does not retain his file for cause num-
ber 1406308. See affidavit of David Rushing at
1

Rushing has an independent recollection of the
case due to the unusual facts and circumstances
of the case. See affidavit of David Rushing at 1.

Rushing recalls Applicant’s chief concern in
cause number 1406308 was to avoid jail at all
cost. See affidavit of David Rushing at 1.

Applicant was never concerned with parole eli-
gibility during the course of Rushing’s represen-
tation; her focus was entirely on avoiding prison
and receiving probation. See affidavit of David
Rushing at 1.
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Prior to Applicant’s plea, there was never any
indication from the State that Applicant may be
charged with murder instead of theft. See affi-
davit of David Rushing at 1.

On the day of the PSI hearing, the State in-
formed Rushing that if Applicant withdrew her

plea, a felony murder charge would be filed. See
affidavit of David Rushing at 1-2.

Rushing recalls the events happened so quickly,
Applicant and her mother were in shock and
were not thinking clearly. See affidavit of David
Rushing at 2.

Rushing was only given a few minutes to discuss
the issue with Applicant in a witness room. See
affidavit of David Rushing at 2.

The trial court would not allow a reset to give
Applicant time to think about her decision. See
affidavit of David Rushing at 2.

Applicant’s options were to take a prison sen-
tence or have her case reified as a murder charge.
See affidavit of David Rushing at 2.

Resetting the case would result in Applicant’s
guilty plea being withdrawn, and a murder
charge being filed. See affidavit of David Rush-
ing at 2.

Applicant did not want to continue with the PSI
and receive a prison sentence, so she chose to
withdraw her plea, with full knowledge a mur-
der charge would be filed. See affidavit of David
Rushing at 2.
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Rushing informed Applicant that the punish-
ment range for murder is significantly higher
than that of theft, and that it was not uncom-
mon for a jury to return a sentence of life. See
affidavit of David Rushing at 3.

Even if Applicant were able to proceed on her
claim regarding Rushing under the instant
cause, Applicant fails to demonstrate that Rush-
ing rendered ineffective assistance.

The totality of the representation afforded Ap-
plicant was sufficient to protect his right to
reasonable effective assistance of counsel in
cause 1406308.

Maverick Ray

Applicant alleges her trial counsel in the instant
cause, Maverick Ray, was ineffective for failing
to file a motion in limine, failing to object to the
trial court’s voir dire, failing to object to the
prosecutor’s voir dire, and failing to object to the
jury charge. Applicant’s writ at 10-11.

The Trial Court’s Voir Dire

In voir dire, it is proper to use hypothetical fact
situations to explain the application of princi-
ples of the law. Cuevas v. State, 742 S.W.2d 331,
336, note 6 (Tex. Crim. App. 1987)

Improper questions include those that ask po-
tential jurors to reach conclusions based on “hy-
pothetical facts” that mirror the case. See White
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v. State, 629 S.W.2d 701, 706 (Tex. Crim. App.
1981)

A trial court’s comments are permissible when
analyzed as a whole and found to not undermine
the defendant’s rights. See Unkart v. State, 400
S.W.3d 94 (Tex. Crim. App. 2013) (Where the
trial court’s remarks were made during an ex-
planation of the defendant’s rights and did not
imply guilt or otherwise infringe on the defend-
ant’s rights, in stark contrast to trial court’s ex-
asperated comments in Blue).

The trial court’s comments were somewhat sim-
ilar in voir dire between the two trials, but not
identical.

The hypothetical presented by the trial court in
both the first and second voir dire closely mir-
rors the facts of the case.

The trial court’s hypothetical in both instances
was to demonstrate how a person may be
charged under the law of parties.

The trial court’s hypothetical in the second trial
did not end with an assertion that a jury must
find someone under those facts guilty, but in-
stead concluded with: “You can be charged with
the same offense.... We’re all going to be
charged with felony murder” (IIT RR 29-30).

Shortly after the hypothetical in the second
trial, the trial court indicated a neutral opinion
as to guilt or innocence by stating “And that’s if
there’s a theft and then after the theft if [the
State is] able to prove that Ms. Ashley Howard
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was in a vehicle that ran a red light that killed
somebody” (ITIT RR 31).

During voir dire in the second trial, the trial
court repeatedly indicated a neutral opinion to
the State’s ability to prove the case (III RR 17,
24, 26, 28, 31, 57).

The trial court did not ask any commitment
questions of the venire panel related to the hy-
pothetical in either voir dire.

The trial court’s hypothetical in either voir dire
was not an improper comment or improper com-
mitment that invaded the province of the jury.

The trial court’s hypothetical in either voir dire
was not an improper comment or improper com-
mitment that infringed on the defendant’s pre-
sumption of innocence.

The trial court’s comments that the prosecution
believes the defendant committed the offense
are as follows: [The State thinks] “they can
prove this case to you beyond a reasonable
doubt” (IIT RR 17). “And they gladly accept that
burden of proof because we wouldn’t be here if
they didn’t think they could prove to you that
this woman is guilty of felony murder” (III RR
26).

The trial court’s first mention of the State’s
belief the case can be proven is immediately
followed by the sentence “And we’ll find out
whether they can or whether they can’t” (III RR
17).
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The court’s first mention of proofis made during
a lengthy explanation of how a case ends up be-
fore a jury for trial (IIT RR 12-22).

The trial court’s second mention of proofis made
during an explanation of the elements of felony
murder and the burden of proof (IIT RR 26).

The trial court does not deny Applicant the pre-
sumption of innocence with the statements
about the State’s belief the case can be proven.

There is no prohibition on the State indicat-
ing that they believe they have the evidence
required to prove the case. Milo v. State, 214
S.W.2d 618, 619 (Tex. Crim. App. 1948) (holding
that the fact that “the district attorney, was the
representative of the State of Texas and of soci-
ety is common knowledge and certainly not sub-
ject to [defense counsel’s] objection.”).

The trial court’s comment about experiencing a
road rage incident that morning, while unusual
is harmless.

The instant case was not about road rage, and
the trial court’s road rage comment did not in-
volve any commentary on the case before the

jury.

! Improper comments are comments that include the prose-

cutor’s personal opinion. See Baldwin v. State, 499 S'W.2d 7, 9
(Tex. Crim. App. 1973) (Where the prosecutor stated in closing “I
think he’s guilty”); See also Menefee v. State, 614 S.W.2d. 167, 168
(Tex. Crim. App. 1981) (Where the prosecutor remarked in closing
that a witness’ testimony was the most honest he’s ever heard).
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The trial court’s comments about road rage did
not infringe on the defendant’s rights.

The failure to object when there is no error does
not constitute ineffective assistance of counsel
Holland v. State, 761 S.W.2d 307, 318-319 (Tex.
Crim. App. 1988) (holding that “counsel was un-
der no obligation to do what would amount to a
futile act”).

Applicant must show that the trial judge would
have committed error in overruling objections to

the indictment if they were made. See Vaughn v.
State, 931 S.W.2d 564 (Tex. Crim. App. 1996).

Ray writes in his affidavit that he believes he
should have objected to the judge’s explanation
of the law of parties to preserve error. See Appli-
cant’s Writ Exhibits at 12—Affidavit of Maverick

Ray.

Ray writes in his affidavit that he believes the
trial court’s comments about road rage were
harmless and not something that required ob-
jection. See Applicant’s Writ Exhibits at 12—Af-
fidavit of Maverick Ray.

Ray writes that he did not object to any of the
trial court’s comments because he believed the
trial court would have responded in an unpleas-
ant manner to him See Applicant’s Writ Exhibits
at 12—Affidavit of Maverick Ray.

Applicant fails to show that Ray was deficient in
failing to object to the trial court’s hypothetical
on the law of parties, because Applicant fails to
show that an objection to the trial court’s hypo-
thetical would have been error if overruled.
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Ray’s belief that it would have been better to ob-
ject does not automatically mean he was ineffec-
tive, because case law indicates that the trial
court could have overruled the objection without
inviting error.

Applicant does not show that Ray was deficient
in failing to file a motion in liminie to the trial
court’s voir dire, because Applicant fails to show
that the court would have committed error in
overruling the motion.

Applicant cannot show that Ray was deficient in
failing to object to the trial court’s explanation
of the State’s burden because Applicant fails to
show that the objection would have been error if
overruled.

Applicant fails to show that an objection to the
trial court’s comment about her personal road
rage experience that morning would have been
error if overruled.

The Prosecutor’s Voir Dire

The fact that the prosecutor represents the State
or citizens is long-standing common knowledge
and not objectionable. Milo v. State, 214 S.W.2d
618,619 (Tex. Crim. App. 1948) (holding that the
fact that “the district attorney, was the repre-
sentative of the State of Texas and of society is
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common knowledge and certainly not subject to
[defense counsel’s] objection.”).?

In the instant case, the prosecutor told the ve-
nire panel that she represented the “citizens of
Harris County” (III RR 83).

Applicant fails to show an objection to the pros-
ecutor’s voir dire would have been sustained, or
would have been error if overruled.

Applicant fails to show that Maverick Ray was
deficient in failing to make an objection to
the prosecutor’s voir dire. See Holland v. State,
761 S.W.2d 307, 318-319 (Tex. Crim. App. 1988)
(holding that “counsel was under no obligation
to do what would amount to a futile act”).

The Trial Court’s Charge on Felony Theft

Applicant fails to provide any legal authority to
show that in order to be convicted of felony theft,
that there must be evidence that the parties
agreed to steal enough merchandise to consti-
tute a felony.

The evidence presented at trial showed no in-
tent that Applicant and her codefendants spe-
cifically attempted to keep their theft to a
misdemeanor dollar amount.

2 Applicant cites Bray v. State, 478 S.W.2d 89 (Tex. Crim.
App. 1972), where the court held that the prosecutor’s statement
was objectionable and harmful because he told the jury “I shall be
eternally grateful that you are the people that are my employers
and not the likes of him and that I am not representing this sort
of thing”.
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Ray writes that he did not object to the felony
theft charge because his belief is that the
amount stolen could be aggregated under the
law of parties. See Applicant’s Writ Exhibit 4 Af-
fidavit of Maverick Ray at 15.

Applicant fails to show that had Ray objected to
the charge on felony theft, it would have been
error for the trial court to overrule the objection.

Applicant fails to show that Ray was deficient in
failing to object to the court’s charge on felony
theft.

Applicant fails to prove by a preponderance of
the evidence that her counsel’s representation
fell below an objective standard of reasonable-
ness. See Mitchell v. State, 68 S.W.3d 640, 642
(Tex. Crim. App. 2002); Narvaiz v. State, 840
S.W.2d 415, 434 (Tex. Crim. App. 1992) (citing
Strickland v. Washington, 466 U.S. at 688).

Applicant fails to show that there is a reasona-
ble probability that, but for counsel’s unprofes-
sional errors, the result of the proceeding would
have been different. See Mitchell at 642.

Based on the totality of the representation, and
the particular circumstances of the case, trial
counsel provided Applicant with reasonably ef-
fective assistance of counsel. See Thompson v.
State, 9 S.W.3d 808, 813 (Tex. Crim. App. 1999).

Alleged Ineffective Assistance of Appellate Counsel

98.

Applicant alleges that her appellate counsel,
Cynthia Rayfield-Aguilar, was ineffective for
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failing to raise points of error regarding the trial
court’s comments in voir dire, and the trial
court’s charge regarding felony theft. Appli-
cant’s Writ at 12.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar possesses in-
dependent recollection of her representation of
Applicant. Affidavit of Cynthia Rayfield-Aguilar
at 1.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar reviewed her

notes and research to complete her affidavit. Af-
fidavit of Cynthia Rayfield-Aguilar at 1.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar considered
raising a point of error about the trial court’s hy-
pothetical. Affidavit of Cynthia Rayfield Aguilar
at 1-2.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar did not raise
a point of error about the trial court’s hypothet-
ical because it was her opinion that it was an
improper point of error because trial counsel
had not objected. Affidavit of Cynthia Rayfield-
Aguilar at 2.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar did not raise
a point of error regarding the hypothetical or the
comments under the holding in Blue, because it
was her opinion that the trial court’s hypothet-
ical did not rise to the level of “fundamental
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error of a constitutional dimension” required by
Blue. Affidavit of Cynthia Rayfield-Aguilar at 2.

The court finds, based on the affidavit of Cynthia
Rayfield-Aguilar, that Aguilar did not believe the
trial court’s hypothetical and comments were as

extreme as the instances in the cases using
Blue. Affidavit of Cynthia Rayfield-Aguilar at 2.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar believes the
trial court’s hypothetical and comments did not
amount to a denial of the presumption of inno-
cence or any other fundamental right. Affidavit
of Cynthia Rayfield-Aguilar at 2; See Unkart v.
State, 400 S.W.3d 94 (Tex. Crim. App. 2013).

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar recognizes
that while the law says a jury must presume a
defendant innocent, there is no provision that
states that the jury must believe the prosecution
thinks the defendant is innocent. Affidavit of
Cynthia Rayfield-Aguilar at 3.

As a result, Aguilar did not find it beneficial or
necessary to raise a point of error regarding the
trial court stating that the prosecution believes
they will be able to prove the case. Affidavit of
Cynthia Rayfield Aguilar at 3.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar considered
raising a point of error that the trial court’s
charge on conspiracy to commit felony theft was
invalid. Affidavit of Cynthia Rayfield-Aguilar at
3.
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The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar did not find
it beneficial or necessary to raise a point of error
on the trial court’s charge for conspiracy to com-
mit felony theft because after looking at the
plain language of the relevant statutes, Aguilar
believed that portion of the charge was not an
error. Affidavit of Cynthia Rayfield-Aguilar at 3.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar believes that
when the parties agreed to the theft, the amount
stolen could be aggregated. Affidavit of Cynthia
Rayfield-Aguilar at 3-5.

The court finds, based on the affidavit of Cyn-
thia Rayfield-Aguilar, that Aguilar noted there
was no evidence presented that the goal was to
only commit a misdemeanor theft. Affidavit of

Cynthia Rayfield-Aguilar at 5.

To prove that appellate counsel was constitu-
tionally ineffective for failing to assert a partic-
ular point of error on appeal, it must be shown
that (1) counsel’s decision not to raise a particu-
lar point of error was objectively unreasonable,
and (2) there is a reasonable probability that,
but for counsel’s failure to raise that particular
issue, applicant would have prevailed on appeal.
Ex parte Santana, 227 S.W.3d 700, 704-05 (Tex.
Crim. App. 2007).

Applicant’s legal arguments regarding her ap-
pellate counsel are substantively similar to
those presented against the trial court and her
trial counsel, therefore, the same legal reasoning
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applies to why Applicant’s proposed points of er-
ror would not have succeeded on appeal.

Applicant fails to show that Aguilar’s decision to
not raise any of the proposed points of error was
objectively unreasonable.

Applicant fails to show that there is a reasona-
ble probability that had Aguilar raised the pro-
posed points of error that she would have
prevailed on appeal.

Applicant fails to demonstrate that her Appel-
late counsel was ineffective and fails to meet her
burden under Strickland. Ex parte Butler, 884
S.W.2d 782, 783 (Tex. Crim. App. 1994); Strick-
land v. Washington, 466 U.S. 668, 686 (1984).

Based on the totality of the representation and
the particular circumstances of the case, trial
counsel provided Applicant with reasonably ef-
fective assistance of appellate counsel. See
Thompson v. State, 9 S.W.3d 808, 813 (Tex. Crim.
App. 1999).

In all things, Applicant fails to show that her
conviction was improperly obtained.

THE CLERK IS ORDERED to prepare a tran-

script and transmit same to the Court of Criminal Ap-
peals as provided by Tex. CrRiM. Proc. CODE art. 11.07
(West 2015). The transcript shall include certified cop-
ies of the following documents:

1.
2.

the application for writ of habeas corpus;

the State’s answer (including any exhibits and
attachments);
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the affidavit of David Rushing;
the affidavit of Cynthia Rayfield-Aguilar;

the Court’s order;

U

The appellate opinion in cause number
1465955.

THE CLERK is further ORDERED to send a copy
of this order to counsel for the applicant, Randy Schaf-
fer, 1201 Main, Suite 1440, Houston, TX 77002, and to
counsel for the State, BreAnna Schwartz, 500 Jefferson
Street, Suite 600, Houston, Texas 77002.

By the following signature, the Court
adopts the State’s Proposed Findings of
Fact, Conclusions of Law and Order
in Cause Number 1465955-A.

SIGNED AND ENTERED.

Signed:
12/10/2020 Chuck Silverman
JUDGE PRESIDING,
183RD DISTRICT COURT
HARRIS COUNTY, TEXAS
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CERTIFICATE OF SERVICE

The undersigned counsel certifies that I have
served a copy of State’s Proposed Findings of Fact, Con-
clusions of Law and Order to counsel for the Applicant
on November 5, 2020 by e-mail as follows:

Randy Schaffer: noguilt@schafferfinn.com

/s/ BreAnna Schwartz
BreAnna Schwartz
Assistant District Attorney
Harris County, Texas
500 Jefferson Street,

Suite 600
Houston, Texas 77002
(713) 274-5990
Schwartz BreAnna@
dao.hctx.net
Texas Bar ID #24076954
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139 S.Ct. 150
Supreme Court of the United States

Ashley Mere HOWARD, petitioner,
V.
TEXAS.

No. 17-9302.
Oct. 1, 2018.

Opinion
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OPINION

Harvey Brown, Justice

Ashley Howard and her two friends stole mer-
chandise from a department store, fled in a getaway
car, and led the police on a high-speed chase, which
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came to an abrupt end when they ran a red light and
crashed into a vehicle passing through the intersec-
tion, killing the driver, Rosalba Quezada. Howard was
indicted for felony murder. She was convicted and sen-
tenced to 35 years’ confinement and fined $10,000. In
two issues, Howard contends that the trial court erred
by (1) instructing the jury to find her guilty of felony
murder upon a predicate finding that her friends
caused Quezada’s death while acting in furtherance of
a misdemeanor conspiracy and (2) denying her motion
to suppress a videotape of a statement she made to an
officer while at the hospital in police custody. We af-
firm.

Background

It was undisputed at trial that Howard and her
friend, Racquel Gonzalez, agreed to steal polo shirts
from a department store. They recruited another
friend, Shiquinta Franklin, to help them steal the
shirts by driving Howard’s vehicle as the getaway car.

Howard picked up Gonzalez and Franklin, and
they drove to the department store. Howard and Gon-
zalez entered the store while Franklin waited in the
driver’s seat of the car. Howard and Gonzalez pro-
ceeded to grab sixteen shirts off a clothing rack! and
run out of the store, setting off the theft-prevention
sensors. They jumped into the getaway car and told

! The department store security camera videotaped Howard
taking six shirts and Gonzalez taking ten. The total value of the
sixteen shirts was $2,200.
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Franklin to go. Franklin sped out of the parking lot,
and, almost immediately, the police began to pursue
them.

In an attempt to evade arrest, they led the police
on a dangerous, high-speed chase on and off the high-
way and through residential areas, during which they
ran stop signs, reached speeds of over 100 miles per
hour, and passed other vehicles on the inside shoulder.

They eventually came to a red light at an intersec-
tion on the feeder road. Gonzalez testified that she told
Franklin to stop the car but that Howard told Franklin
to “keep going” because she “had too much to lose.”
Franklin likewise testified that Howard told her to “go,
go, go” through the red light. Franklin ran the red light
at over sixty miles per hour and crashed into another
vehicle passing through the intersection, killing the ve-
hicle’s driver, Rosalba Quezada, and injuring her three
children, one seriously.

Howard attempted to flee the accident scene on
foot but was apprehended by the police and taken to
the hospital. At the hospital, she was questioned by Of-
ficer R. Klementich. Howard admitted that she, Gon-
zalez, and Franklin had conspired to steal the shirts
and then tried to evade arrest when the police began
to pursue them.

Howard was indicted for felony murder, tried, and
convicted. She appeals.
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Charge Error

In her first issue, Howard contends that the trial
court instructed the jury to convict under an erroneous
theory of liability. The charge’s second application par-
agraph instructed the jury to find Howard guilty of fel-
ony murder upon a predicate finding that Franklin
caused Quezada’s death while acting in furtherance of
a conspiracy with Howard to commit state jail felony
theft. Howard argues that a conviction for felony mur-
der cannot be based on a conspiracy to commit state
jail felony theft because such a conspiracy is not itself
a felony but rather a misdemeanor. The State responds
that a conviction for felony murder can be based on a
conspiracy to commit a state jail felony under Section
7.02(b) of the Penal Code, which establishes a con-
spiracy theory of party liability. According to the
State, under this statute, Howard may be convicted for
Franklin’s felony murder of Quezada because Franklin
committed the felony murder while driving the geta-
way car in furtherance of her and Howard’s conspiracy
to commit felony theft.

A. Applicable law and standard of review

Under the Code of Criminal Procedure, the trial
court must “deliver to the jury . . . a written charge dis-
tinctly setting forth the law applicable to the case. ...”
Tex. Code Crim. Proc. art. 36.14. “The purpose of the
jury charge is to inform the jury of the applicable law
and guide them in its application to the case....”
Hutch v. State, 922 S'W.2d 166, 170 (Tex. Crim. App.
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1996). In reviewing a jury-charge issue, we determine
whether error exists and, if so, whether sufficient
harm resulted from the error to compel reversal. Ngo
v. State, 175 S.W.3d 738, 743 (Tex. Crim. App. 2005);
Ryser v. State, 453 S'W.3d 17, 27 (Tex. App.—Houston
[1st Dist.] 2014, pet. ref’d).

B. The charge correctly applied the law to the
facts

Howard was prosecuted for felony murder. Section
19.02(b)(3) of the Penal Code sets forth the offense of
felony murder. It provides that a person commits fel-
ony murder if he “commits or attempts to commit a fel-
ony, other than manslaughter, and in the course of and
in furtherance of the commission or attempt, or in im-
mediate flight from the commission or attempt, he
commits or attempts to commit an act clearly danger-
ous to human life that causes the death of an individ-
ual.” Tex. Penal Code § 19.02(b)(3).

The State’s theory of liability, however, was not
based on Section 19.02(b)(3). Instead, it was based on
Section 7.02(b), which establishes a conspiracy theory
of party liability. Id. § 7.02(b). Section 7.02(b) provides
that “[i]f, in the attempt to carry out a conspiracy to
commit one felony, another felony is committed by one
of the conspirators, all conspirators are guilty of the
felony actually committed, though having no intent to
commit it, if the offense was committed in furtherance
of the unlawful purpose and was one that should have
been anticipated as a result of the carrying out of the
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conspiracy.” Id.; see Leal v. State, No. 01-14-00972-CR,
2016 WL 796950, at *6 (Tex. App.—Houston [1st Dist.]
Mar. 1, 2016, pet. ref’d) (mem. op., not designated for
publication) (“Under Section 7.02(b), all the conspira-
tors intending to commit one felony may be convicted
for any other felony actually committed in furtherance
of the intended felony if such felony was one that
should have been anticipated in the attempt to carry
out the intended felony.”).

The conspiracy here was a conspiracy to commit
state jail felony theft. Section 31.03(a) of the Penal
Code defines “theft” as the unlawful appropriation of
property with the intent to deprive the owner of the
property. Tex. Penal Code § 31.03(a). At the time that
Howard and Franklin conspired to steal the shirts, the
offense of theft was a state jail felony if the value of the
property was $1,500 or more but less than $30,000.2
The value of the shirts they conspired to steal was
$2,200. Therefore, their conspiracy was a conspiracy to
commit state jail felony theft.?

2 See Act of June 20, 2015, 84th Leg., R.S., ch. 1251, § 10,
2015 Tex. Sess. Law Serv. 1251 (codified at Tex. Penal Code
§ 31.03(e)(4)(A)). Theft is now a state jail felony if “the value of
the property stole is $2,500 or more but less than $30,000. . ..”
Tex. Penal Code § 31.03(e)(4)(A).

3 The offense of conspiracy to commit state jail felony theft
would be a Class A misdemeanor. See id. § 15.02(d) (offense of
criminal conspiracy “is one category lower than the most serious
felony that is the object of the conspiracy, and if the most serious
felony that is the object of the conspiracy is a state jail felony, the
offense is a Class A misdemeanor”).
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Franklin is guilty of felony murder because she
caused Quezada’s death by committing an act clearly
dangerous to human life while in immediate flight
from the commission of felony theft. Id. § 19.02(b)(3).
Because Howard conspired to commit state jail felony
theft with Franklin, and Franklin committed felony
murder while acting in furtherance of the theft con-
spiracy, and Franklin’s felony murder should have
been anticipated by Howard as a result of carrying out
of the conspiracy, Howard, as Franklin’s co-conspirator,
is guilty of the felony murder of Quezada as well. Id.
§ 7.02(b); see Lee v. State, No. 01-07-00992-CR, 2009
WL 1562861, at *4 (Tex. App.—Houston [1st Dist.]
June 4, 2009, pet. ref’d) (mem. op., not designated
for publication) (holding that, “under the law of par-
ties, appellant became criminally responsible for the
offense of felony murder by conspiring to rob the com-
plainant knowing that his friend was carrying a fire-
arm.”).

Conviction under Section 7.02(b) only requires a
conspiracy to commit a felony; it does not also require
that the conspiracy itself constitute a felony. See Tex.
Penal Code § 7.02(b). Thus, Howard may be guilty of
felony murder even though the conspiracy itself, had
she been charged with that offense, would have been a
misdemeanor. See id. § 15.02(d) (conspiracy to commit
state jail felony theft is misdemeanor).

The charge’s second application paragraph tracked
the language of Section 7.02(b), instructing the jury
to find Howard guilty upon finding that Franklin
caused Quezada’s death while acting in furtherance
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of a conspiracy to commit felony theft.* Specifically, the
application paragraph instructed the jury to find How-
ard guilty of felony murder upon predicate findings
that:

e Howard and Franklin conspired to commit fel-
ony theft;

e Howard and Franklin carried out their con-
spiracy to commit felony theft;

¢ while in the course of committing the felony
theft, Franklin committed an act clearly dan-
gerous to human life that caused the death of
Rosalba Quezada—i.e., she ran a red light
while attempting to evade arrest and crashed
her vehicle into the vehicle driven by Que-
zada, causing Quezada’s death; and

4 The second application paragraph stated: “If you find from
the evidence beyond a reasonable doubt that the defendant, Ash-
ley Mere Howard, and Racquel Gonzalez and/or Shiquinta Frank-
lin entered into an agreement to commit the felony offense of theft
of property owned by Leon Bauer, and pursuant to that agree-
ment, if any, they did carry out their conspiracy and that in Har-
ris County, Texas, on or about the 23rd day of May, 2013, while
in the course of committing such theft of property owned by Leon
Bauer, Racquel Gonzalez and/or Shiquinta Franklin committed
an act clearly dangerous to human life that caused the death of
Rosalba Quezada by running a red light while evading arrest or
detention and causing her motor vehicle to strike the motor vehi-
cle driven by Rosalba Quezada, and that the felony murder of
Rosalba Quezada was committed in furtherance of the conspiracy
and was an offense that should have been anticipated by the de-
fendant as a result of carrying out the conspiracy . . . then you will
find the defendant guilty of felony murder, as charged in the in-
dictment.”
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e Franklin’s felony murder of Quezada was
committed in furtherance of the conspiracy to
commit felony theft and should have been an-
ticipated by Howard as a result of carrying
out the conspiracy.’

Thus, the second application paragraph did not
permit a misdemeanor conspiracy to serve as the
underlying offense for convicting Howard of felony
murder under the felony murder statute. Rather, it
permitted a felony murder committed by Howard’s
co-conspirator, Franklin, to serve as the basis for con-
victing Howard of felony murder under the conspiracy-
liability statute. Therefore, the second application
paragraph correctly applied the law to the facts. Ac-
cordingly, we overrule Howard’s first issue.

Motion to Suppress

In her second issue, Howard contends that the
trial court erred by denying her motion to suppress
a videotape of the statement she made to Officer
Klementich while at the hospital in police custody. It is
undisputed that Klementich did not begin the inter-
view by reading Howard her Miranda warnings. In-
stead, he began with several minutes of questioning.
Then he paused, warned her, obtained a waiver, and

5 The abstract portion of the charge instructed the jury that
“[a] person commits the offense of felony murder if she commits a
felony, other than manslaughter, and in the course of and in the
furtherance of the commission, or in immediate flight from the
commission, she commits an act clearly dangerous to human life
that causes the death of an individual.”
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continued questioning. The videotape presented to
the jury started at the point in the interview when
Klementich began to read Howard her Miranda warn-
ings; it did not include her pre-warning statements.

Howard argues that the videotape was inad-
missible because Klementich deliberately employed
a two-step “question first, warn later” interrogation
strategy without taking any “curative measures” be-
fore Howard made her post-warning statements. The
State responds that the videotape was admissible be-
cause Klementich’s pre-warning questioning was inad-
vertent and Howard knowingly and voluntarily waived
her rights before making her post-warning statements,
which were the only statements included as evidence.

A. Applicable law and standard of review

Under Texas criminal law, a statement made by a
defendant during a custodial interrogation is inadmis-
sible unless two elements are satisfied. Joseph v. State,
309 S.W.3d 20, 24 (Tex. Crim. App. 2010). First, before
beginning the interrogation, the police must give the
defendant the proper Miranda warnings. Tex. Code
Crim. Proc. art. 38.22 § 2(a); see Miranda v. Arizona,
384 U.S. 436, 444, 86 S.Ct. 1602, 1612, 16 L.Ed.2d 694
(1966). Second, after receiving the warnings, the de-
fendant must “knowingly, intelligently, and voluntar-
ily” waive her rights. Tex. Code Crim. Proc. art. 38.22
§ 2(b); see Miranda, 384 U.S. at 444, 86 S.Ct. at 1612.

“MidstreamMiranda warnings are not permissi-
ble.” Ervin v. State, 333 S.W.3d 187, 212 (Tex. App.—
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Houston [1st Dist.] 2010, pet. ref d). The officer may not
begin by questioning the defendant, elicit inculpatory
statements, and then provide the warnings, obtain a
waiver, and continue questioning. Id. If the officer does
so, the defendant’s post-warning statements, including
those voluntarily made, may be held inadmissible.

To determine whether statements made after mid-
stream warnings are admissible, the trial court must
first determine whether the officer’s pre-warning ques-
tioning was inadvertent or deliberate. Carter v. State,
309 S.W.3d 31, 32 (Tex. Crim. App. 2010). If the officer’s
pre-warning questioning was inadvertent, the defen-
dant’s post-warning statements are admissible as long
as they were knowingly and voluntarily made. Id.;
Ervin, 333 S.W.3d at 213. But if the officer’s pre-warn-
ing questioning was deliberate and employed as part
of a two-step “question first, warn later” interrogation
strategy, the officer must take “curative measures” be-
yond the formal Miranda warnings before any post-
warning statement is made for that statement to be
admissible. Martinez v. State, 272 S.W.3d 615, 626 (Tex.
Crim. App. 2008); Ervin, 333 S.W.3d at 212-13. The
curative measures “should be designed to ensure that
a reasonable person in the suspect’s situation would
understand the import and effect of the Miranda warn-
ing and of the Miranda waiver.” Martinez, 272 S.W.3d
at 626 (quoting Missouri v. Seibert, 542 U.S. 600,
622,124 S.Ct. 2601, 2616, 159 L.Ed.2d 643 (2004) (Ken-
nedy, J., concurring)).

We review a trial court’s ruling on a motion to sup-
press under a bifurcated standard of review. Ervin, 333
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S.W.3d at 202. We review the trial court’s factual find-
ings for clear error, affording almost total deference to
the trial court’s rulings on questions of historical fact
and mixed questions of law and fact that turn on an
evaluation of credibility and demeanor. Carter, 309
S.W.3d at 39-40; Warren v. State, 377 S.W.3d 9, 15 (Tex.
App.—Houston [1st Dist.] 2011, pet. ref’d). We review
de novo the trial court’s rulings on questions of law
and mixed questions of law and fact that do not turn
on evaluation of credibility and demeanor. Ervin, 333
S.W.3d at 202.

B. The videotape of Howard’s post-warning
statement was admissible

At the hearing on Howard’s motion to suppress,
the trial court heard Officer Klementich’s testimony
and watched a videotape of his interview of Howard.
Unlike the videotape presented to the jury, the video-
tape presented at the suppression hearing included
Officer Klementich’s pre-warning questioning and
Howard’s pre-warning statements.

Klementich testified that he had been assigned to
investigate fatality crashes and intoxicated driving of-
fenses for the Houston Police Department’s Vehicular
Crime Division. On the day of the accident, he was
called to the scene and photographed the crash. His
supervisor then asked him to go to the hospital and
interview the three occupants of the vehicle that had
caused the accident.
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Klementich arrived at the hospital, identified
Franklin, Howard, and Gonzalez as the three occu-
pants of the vehicle, and proceeded to interview them
one at a time to gain an “understanding of what had
occurred.” As his job focused on fatality crashes and
intoxicated driving offenses, his “primary” concern was
to determine whether Franklin had been driving while
intoxicated.

After he obtained Franklin’s consent to draw a
blood sample, Klementich interviewed Howard. Although
Howard was in the custody of the Humble Police De-
partment, Klementich did not begin the interview by
reading her the Miranda warnings. Instead, he be-
gan with a little over four-and-a-half minutes of gen-
eral, open-ended questioning about the theft, during
which time Howard made several inculpatory state-
ments. Specifically, Howard told Klementich that she
and Gonzalez had taken the shirts from the depart-
ment store and that Franklin had driven the getaway
car.

Klementich then paused for a moment, stopped
the questioning, and told Howard that he had “kind of
messed up.” He told Howard that she had certain
rights and that he had to read them to her. Klementich
then proceeded to read Howard her Miranda warnings.
After receiving her warnings, Howard waived her
rights and continued to provide her videotaped state-
ment.
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When asked why he waited over four minutes to
read Howard her Miranda warnings, Klementich pro-
vided the following response:

Well, to be quite frank with you, I had a men-
tal lapse. I realized that even though I was not
asking Ms. Howard questions regarding the
fatality crash, she still was in custody. She
was not free to leave. So, I believed that it was
prudent to Mirandize her since she was in
custody.

Viewed in the light most favorable to the trial
court’s ruling, this evidence does not show that Kle-
mentich deliberately employed a two-step “question
first, warn later” interrogation strategy. Rather, it
shows that he accidently began the interview with
questioning, realized he had forgotten to read Howard
her Miranda warnings when she started making incul-
patory statements, then provided her the warnings,
obtained a valid waiver, and continued the interview.
Affording almost total deference to the trial court’s
factual findings, we hold that the trial court did not
commit clear error in finding that Klementich’s pre-
warning questioning was inadvertent and that How-
ard’s post-warning statements were knowingly and
voluntarily made. Carter, 309 S.W.3d at 39-40; Warren,
377 S.W.3d at 15.

Having concluded that the trial court did not err
in finding that the pre-warning questioning was inad-
vertent, we do not reach the second step of the analysis
to determine whether proper curative measures were
taken. We overrule Howard’s second issue.
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Conclusion

We affirm the trial court’s judgment.
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[SEAL] CAsE No. 146595501010
INCIDENT NO./TRN: 9168825315D003

THE STATE OF TEXAS § IN THE 183RD DISTRICT
§

V. § COURT

HOWARD, ASHLEY MERE § HARRISCOUNTY, TEXAS

STATE ID No.: TX50225466 §

JUDGMENT OF CONVICTION BY JURY

Judge Presiding: Date Judgement

Hon. Entered: 02/04/2016
VANESSA VELASQUEZ

Attorney for State: Attorney for Defendant:

KRISTIN ASSAAD & RAY, MAVERICK JOHN
ALYCIA HARVEY

Offense for which Defendant Convicted:

FELONY MURDER

Charging Instrument Statute for Offense:
INDICTMENT N/A

Date of Offense:

05/23/2013

Degree of Offense: Plea to Offense:

1ST DEGREE FELONY NOT GUILTY

Verdict of Jury: Findings on Deadly Weapon:
GUILTY N/A

Plea to 1st Enhancement Plea to 2nd Enhancement/
Paragraph: TRUE Habitual Paragraph: N/A
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Findings on 1st Enhancement Findings on 2nd Enhancement/

Paragraph: TRUE Habitual Paragraph: N/A
Punished Assessed by: Date Sentence Date Sentence
JURY Imposed: to Commence:

02/04/2016  02/04/2016

Punishment and 35 YEARS INSTITUTIONAL
Place of Confinement: DIVISION, TDCJ

THIS SENTENCE SHALL RUN CONCURRENTLY.

[0 SENTENCE OF CONFINEMENT SUSPENDED, DEFENDANT
PLACED ON COMMUNITY SUPERVISION FOR N/A

Fine: Court Costs: Restitution Restitution Payable

$10,000 As $ N/A to:
Assessed O VICTIM
(see below)
O AGENCY/AGENT
(see below)

Sex Offender Registration Requirements apply
to the Defendant. TEX. CoDE CRIM. PROC. chapter 62.

The age of the victim at the time of the offense was N/A

If Defendant is to serve sentence
in TDCJ, enter incarceration
periods in chronological order.

From 05/23/2010 to From 01/14/2015 to

05/25/2013 01/15/2015
Time From 07/12/2013 to From 02/04/2015 to
Credited: 08/12/2013 02/04/2016
From 10/25/2013 to From to

07/19/2014
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If Defendant is to serve sentence in county
jail or is given credit toward fine and costs,
enter days credited below.

N/A DAYS NOTES: N/A

All pertinent information, names and as-
sessments indicated above are incorpo-
rated into the language of the judgment
below by reference.

This cause was called for trial in Sabine
County, Texas. The State appeared by her Dis-
trict Attorney.

Counsel/Waiver of Counsel (select one)

Defendant appeared in person with Counsel.

0 Defendant knowingly, intelligently, and voluntarily
waived the right to representation by counsel in
writing in open court.

It appeared to the Court that Defendant was men-
tally competent and had pleaded as shown above to the
charging instrument. Both parties announced ready
for trial. A jury was selected, impaneled, and swore.
The INDICTMENT was read to the jury, and Defend-
ant entered a plea to the charged offense. The Court
received the plea and entered it of record.

The jury heard the evidence submitted and argu-
ment of counsel. The Court charged the jury as to its
duty to determine the guilt or innocence of Defendant,
and the jury retired to consider the evidence. Upon re-
turning to open court, the jury delivered its verdict in
the presence of Defendant and defense counsel, if any.
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The Court received the verdict and ORDERED it en-
tered upon the minutes of the Court.

Punishment Assessed by Jury / Court / No
election (select one)

Jury. Defendant entered a plea and filed a written
election to have the jury assess punishment. The jury
heard evidence relative to the question of punishment.
The Court charged the jury and it retired to consider
the question of punishment. After due deliberation, the
jury was brought into Court, and, in open court, it re-
turned its verdict as indicated above.

O Court. Defendant elected to have the Court assess
punishment. After hearing evidence relative to the
question of punishment, the Court assessed Defend-
ant’s punishment as indicated above.

O No Election. Defendant did not file a written
election as to whether the judge or jury should assess
punishment. After hearing evidence relative to the
question of punishment, the Court assessed Defend-
ant’s punishment as indicated above.

The Court FINDS Defendant committed the above
offense and ORDERS, ADJUDGES AND DECREES
that Defendant is GUILTY of the above offense. The
Court FINDS the Presentence Investigation, if so or-
dered, was done according to the applicable provisions
of TEX. CoDE CRIM. PROC. art. 42.12 § 9.

The Court ORDERS Defendant punished as indi-
cated above. The Court ORDERS Defendant to pay all
fines, court costs, and restitution as indicated above.
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Punishment Options (select one)

Confinement in State Jail or Institutional
Division. The Court ORDERS the authorized agent
of the State of Texas or the Sheriff of this county to
take, safely convey, and deliver Defendant to the Di-
rector, Institutional Division, TDCdJ. The Court
Orders Defendant to be confined for the period and in
the manner indicated above. The Court ORDERS De-
fendant remanded to the custody of the Sheriff of this
county until the Sheriff can obey the directions of
this sentence. The Court ORDERS that upon release
from confinement, Defendant proceed immediately to
the Harris County District Clerk’s office. Once
there, the Court ORDERS Defendant to pay, or make
arrangements to pay, any remaining unpaid fines,
court costs, and restitution as ordered by the Court
above.

O County Jail—Confinement / Confinement in
Lieu of Payment. The Court ORDERS Defendant im-
mediately committed to the custody of the Sheriff of
Harris County, Texas on the date the sentence is to
commence. Defendant shall be confined in the Harris
County Jail for the period indicated above. The Court
ORDERS that upon release from confinement, Defend-
ant shall proceed immediately to the Harris County
District Clerk’s office. Once there, the Court OR-
DERS Defendant to pay, or make arrangements to pay,
any remaining unpaid fines, court costs, and restitu-
tion as ordered by the Court above.
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O Fine Only Payment. The punishment assessed
against Defendant is for a FINE ONLY. The Court OR-
DERS Defendant to proceed immediately to the Office
of the Harris County District Clerk. Once there,
the Court ORDERS Defendant to pay or make arrange-
ments to pay all fines and court costs as ordered by the
Court in this cause.

Execution / Suspension of Sentence (select
one

The Court ORDERS Defendant’s sentence EXE-
CUTED.

O The Court ORDERS Defendant’s sentence of con-
finement SUSPENDED. The Court ORDERS Defendant
placed on community supervision for the adjudged pe-
riod (above) so long as Defendant abides by and does
not violate the terms and conditions of community su-
pervision. The order setting forth the terms and condi-
tions of community supervision is incorporated into
this judgment by reference.

The Court ORDERS that Defendant is given credit
noted above on this sentence for the time spent incar-
cerated.

The Court Orders that Defendant is given credit
noted above on this sentence for the time spent incar-
cerated. The Court further ORDERS that if the de-
fendant is convicted of two or more offences in a single
criminal action, that each cost or fee amount must be

assessed using the highest category of offense. Tex.
Code Crimp. P. art. 102.073.
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Furthermore, the following
special findings or orders apply:

Signed and entered on 02/04/2016

X Vanessa Velasquez

VANESSA VELASQUEZ

JUDGE PRESIDING
Notice of Appeal Filed: FEB 05 2016

Mandate Received: 12/22/20107
Type of Mandate: AFFIRMANCE

After Mandate Received, Sentence to Begin Date is:
02/065/2016 2/4/2016 [/s/ [Illegiblel]]

Jail Credit TO REMAIN THE SAME
Def Received on at 0 AM 0O PM
By Deputy Sheriff of Harris County

Clerk A MELENDEZ

Case Number

Defendant HOWARD, ASHLEY MERE

IN/KR04 999 LCBI /s/ [Illegible] I CBU v LN/KR18 999

[Right Thumbprint Omitted]






