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QUESTION PRESENTED

I.

Issue I: Is the right of Martin Ballard to due process 
of law under the Fifth Amendment and the right to a 
fair and impartial fact finder in his trial under the Sixth 
Amendment violated when Mr. Ballard was not informed 
the fact finder in his case had heard under oath guilty 
pleas of several witnesses which included testimony as to 
the alleged involvement of Mr. Ballard in the murder for 
hire plot and drug conspiracy?

Issue II: Did Martin Ballard receive ineffective 
assistance of counsel when trial counsel failed to request 
a mistrial, after Jimmie Harris refused to testify, because 
the fact finder had previously heard the testimony of Mr. 
Harris and the failure to request a mistrial prevented the 
issue from being raised on appeal?
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LIST OF PARTIES AND CORPORATE 
DISCLOSURE

Martin Ballard is a natural person. The respondent is 
the United States of America No corporations are involved 
in this petition. 
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STATEMENT AS TO RELATED CASES

United States District Court, District of South 
Carolina, USA v. Brothers, et al, 2:12-cr-232, Martin Louis 
Ballard sentenced October 20, 2016

United States Court of Appeals for the Fourth Circuit, 
USA v. Martin Louis Ballard, Case No. 16-4696, appeal 
denied March15, 2018, Rehearing Denied April 17, 2018

United States Supreme Court, USA v. Martin Louis 
Ballard, Case No. 18-5291, Petition for Writ of Certiorari 
denied, October 1, 2018

United States Court of Appeals for the Fourth 
Circuit, USA v. Jimmie Harris, Case No. 19-7410, appeal 
dismissed, April 14, 2020 (co-defendant)

United States District Court District of South 
Carolina, USA v. Martin Louis Ballard, Case No. 2:19-
cv-2780, 28 USC § 2255 petition dismissed, May 5, 2020. 

United States Court of Appeals for the Fourth Circuit, 
USA v. Martin Louis Ballard, Case No. 216791, appeal 
dismissed, January 19, 2022
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1

Martin Ballard respectfully petitions this Court for 
a writ of certiorari to review the judgment of the United 
State Court of Appeals for the Fourth Circuit. 

OPINION BELOW

The United States Court of Appeals for the Fourth 
Circuit opinion affirming the conviction of Mr. Ballard can 
be found at United States v. Ballard, No. 216791, 2022 WL 
168578 (4th Cir. Jan. 19, 2022) and is reproduced here in 
the Appendix at 1a. The Court of Appeals order denying 
the Petition for Rehearing can be found at Appendix at 
32a.

JURISDICTION

The United States Court of Appeals for the Fourth 
Circuit affirmed the conviction and sentence of Martin 
Ballard on January 19, 2022, App. 3a, and denied the 
timely petition for rehearing on March 22, 2022. 1a 
Jurisdiction for this Writ is pursuant to 28 U.S.C.A. § 
1254.

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED

 The Fifth and Sixth Amendments to the Constitution 
of the United States of America are involved in this 
case. The Sixth Amendment provides, “In all criminal 
prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury, . . . and to have 
the Assistance of Counsel for his defence.” The Fifth 
Amendment provides, “No person shall . . . . be deprived 
of life, liberty, or property, without due process of law.” 
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STATEMENT OF THE CASE

Martin Louis Ballard was convicted May 19, 2015 
after a bench trial before the Honorable Solomon Blatt, 
Jr. The Honorable Margaret B. Seymour sentenced hm to 
life in prison on October 20, 2016 as Judge Blatt, the trial 
judge, died after the denial of the Motion for a New Trial 
but before sentencing. He was convicted of conspiracy to 
distribute cocaine and cocaine base, conspiracy to use 
interstate commerce facilities in the commission of murder 
for hire, solicitation of murder for hire, obstruction of 
justice, using a firearm in furtherance of a drug trafficking 
offense and a crime of violence and possession of cocaine 
as a lesser included offense. 

Mr. Martin filed a Notice of Appeal to the Fourth 
Circuit Court of Appeals. His appeal was denied on 
October 1, 2018. He filed this action under 28 U.S.C. § 
2255 on September 30, 2019. 

Martin Louis Ballard was originally indicted on 
March 14, 2012, along with 15 other defendants on a 
charge of Conspiracy to distribute drugs. In a superseding 
indictment, the government indicted him in a seven count 
indictment on September 12, 2012. Two of the counts 
related specifically to Mr. Martin - Count 1, the conspiracy 
to distribute drugs and Count 6, possession of a firearm 
while engaged in a drug trafficking offense. 

While the charges in the superseding indictment 
were pending, and on the eve of trial of the drug charges, 
Ivory Brothers, a witness in the case, was attacked and 
shot numerous times. The admitted shooter was Jimmie 
Harris, who was not a co-defendant in the drug charge 
indictment.
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On February 25, 2014, the government, in a second 
superseding indictment, indicted Mr. Ballard along with 
Norman Robinson, Steven Mosley, Charles Youmans, 
Jimmie Harris, Garrick Sanders, and Charles Sanders, 
for attempting to murder Mr. Brothers because of his 
testimony in the drug trial. Ultimately, the government 
issued a Fourth superseding indictment. Mr. Ballard went 
to trial on this indictment.

Initially, Mr. Ballard had elected to have a jury trial 
on his original charges. After the Fourth Superseding 
indictment, Mr. Ballard waived his right to a jury trial 
and elected to have the case tried non-jury. At the time 
of this waiver, Mr. Ballard was not aware that the trial 
judge had taken the guilty pleas of six of the co-defendants 
against him Most testified against him. In each guilty plea, 
the defendant was placed under oath and admitted their 
involvement in the case. In accepting the guilty plea, Judge 
Blatt found the testimony to be credible as he accepted the 
plea. ECF No. 1940. (affidavit of Martin Ballard). At the 
trial, Jimmie Harris, who had previously entered a guilty 
plea under oath before Judge Blatt, refused to testify. His 
guilty plea detailed the alleged involvement of Mr. Ballard. 
ECF No. 1444. The trial judge had accepted the guilty 
plea finding there was a factual basis for the plea and Mr. 
Harris, under oath, had admitted the facts. 

At the point in the trial where Mr. Harris refused to 
testify, Mr. Ballard was not informed that the fact finder 
in his case, the trial judge, had accepted the plea of Mr. 
Harris and had heard what his testimony in the present 
trial would have been. He was not asked if he wished to 
continue with the non-jury trial in view of the failure of 
Mr. Harris to testify. 
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Mr. Ballard was ultimately convicted of conspiracy 
to distribute cocaine and cocaine base, conspiracy to use 
interstate commerce facilities in the commission of murder 
for hire, solicitation of murder for hire, obstruction of 
justice, using a firearm in furtherance of a drug trafficking 
offense and a crime of violence and possession of cocaine 
as a lesser included offense. He was sentenced to life 
imprisonment.

The case against Mr. Ballard depended almost entirely 
upon the testimony of co-defendants who had previously 
entered their guilty pleas. The government entered into 
evidence recorded telephone calls which the co-defendants 
testified contained cryptic messages about the alleged 
conspiracy to murder Mr. Harris. No drugs, other than 
the simple possession charge of which he was convicted, 
were found in Mr. Ballard’s possession. No paper trail 
existed of any monies paid to others to allegedly murder 
Mr. Harris. No recorded telephone calls clearly connected 
Mr. Ballard with either the attempted murder or the drug 
charges. The case was a credibility case. 
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WHY THE PETITION SHOULD BE GRANTED

I 	 Is the right of Martin Ballard to due process of 
law under the Fifth Amendment and the right to 
a fair and impartial fact finder in his trial under 
the Sixth Amendment violated when Mr. Ballard 
was not informed the fact finder in his case, the 
trial judge, had heard under oath guilty pleas of 
several witnesses which included testimony as 
to the alleged involvement of Mr. Ballard in the 
murder for hire plot and drug conspiracy?

The Fourth Circuit Court of Appeals Erred as a 
Matter of Law in Failing to Apply the Established 
Precedent of this Court by Not Accepting at Face Value 
the Allegations in the Petition and Affidavit of Martin 
Louis Ballard.

This Court has long held that the allegations of the 
2255 petition are to be accepted at face value. This Court 
has said, “There can be no doubt that, if the allegations 
contained in the petitioner’s motion and affidavit are true, 
he is entitled to have his sentence vacated.” Machibroda 
v. United States, 368 U.S. 487, 493 (1962). This Court 
more recently has held, “In deciding whether to grant 
an evidentiary hearing, a federal court must consider 
whether such a hearing could enable an applicant to prove 
the petition’s factual allegations, which, if true, would 
entitle the applicant to federal habeas relief.” Schriro v. 
Landrigan, 550 U.S. 465, 474 (2007). The 2255 Petition 
filed by Mr. Ballard meets these basic requirements. In 
the Petition for Rehearing, Mr. Ballard cited this case to 
the Fourth Circuit Court of Appeals.
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Mr. Ballard has stated in his affidavit, “I was not 
informed that the Judge who tried my case had taken a 
plea as to the co-defendants in which they were placed 
under oath and gave statements incriminating me in 
this alleged conspiracy.” ECF No. 1940. One of the co-
defendants, Jimmie Harris, the shooter in the attempted 
murder charge, refused to testify at the trial. Mr. Ballard 
was never told that his fact finder in his trial had heard 
the sworn testimony of Mr. Harris and the other co-
defendants. 

Under the facts as set forth in the affidavit and his 
2255 Petition in this case, Mr. Ballard, as a matter of 
law, did not knowingly and intelligently waive his Sixth 
Amendment right to a jury trial. Mr. Ballard accepts the 
principle as stated by the Fifth Circuit, “The decision of 
Mr. Hayes here to recommend a bench trial to his client 
is the type of act for which Strickland requires that 
judicial scrutiny be highly deferential.” Green v. Lynaugh, 
868 F.2d 176, 178 (5th Cir. 1989). This case is beyond the 
question of whether the waiver of a jury trial was valid. 
In this case, Mr. Ballard contends that trial counsel was 
ineffective in failing to inform him the fact finder in his 
case had heard the testimony of key witnesses against 
him and therefore Mr. Ballard could and should question 
the impartiality of the fact finder	

As the error here effected the entire trial, the error 
in this case is structural. As such it is not subject to the 
harmless error analysis. The strength of the case below 
is simply not relevant to the issue Mr. Ballard raises. 
“The purpose of the structural error doctrine is to ensure 
insistence on certain basic, constitutional guarantees that 
should define the framework of any criminal trial.” Weaver 
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v. Massachusetts, 137 S. Ct. 1899, 1907 (2017). The right to 
a fair and impartial fact finder, in this case the trial judge, 
is a “basic, constitutional guarantee.” To the extent the 
lower court or the court of appeals considered the merits 
of the case in declining to hear this matter, reversible 
error was committed.

This Court has said, “There will always be marginal 
cases, and this case is not far from the line. But the 
specific and detailed factual assertions of the petitioner, 
while improbable, cannot at this juncture be said to be 
incredible. If the allegations are true, the petitioner is 
clearly entitled to relief. Accordingly, we think the function 
of 28 U.S.C. § 2255, can be served in this case only by 
affording the hearing which its provisions require.” 
Machibroda at 496. See, also, David v. United States, 
134 F.3d 470, 478 (1st Cir. 1998)(“Allegations that are so 
evanescent or bereft of detail that they cannot reasonably 
be investigated (and, thus, corroborated or disproved) do 
not warrant an evidentiary hearing.”) In this case the 
allegation are neither improbable nor bereft of detail. If 
the statements in his affidavit are proven at a hearing, 
Mr. Ballard is entitled to relief. 

The decision of the Fourth Circuit appears to be in 
conflict with United States v. McCarthy, 433 F.2d 591, 
592 (1st Cir. 1970). As noted by the First circuit, “Inferior 
courts routinely have applied the Machibroda standard in 
determining the need for evidentiary hearings on section 
2255 motions.” David v. United States, 134 F.3d 470, 478 
(1st Cir. 1998). In this case, neither the district court nor 
the court of appeals routinely applied the Machibroda 
decision of this court. 
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Recusal by the Trial Judge is not the Issue

The District Court discussed this case in terms of 
whether Judge Sol Blatt should have recused himself. 
Discussing this case in language of recusal ignores the 
real issues. Mr. Ballard is entitled to have his case tried 
by a fair and impartial fact finder. In denying relief, the 
court said, “In this case Movant could have raised his claim 
on direct appeal that Judge Blatt should have recused 
himself.” App. at 11a. Aside from the fact that recusal 
was not the issue, Mr. Ballard’s 2255 petition was based 
upon facts of which he was not aware of at the trial nor 
in the record and, therefore, could not have been raised 
on appeal. 

To achieve a fair trial, the government, Mr. Ballard’s 
lawyer, and the trial judge as fact finder, have an obligation 
to fully inform Mr. Ballard of the facts needed to make a 
fully informed decision as to the impartiality of the fact 
finder in his case. At no time in the colloquy as to waiving 
his right to a jury trial was Mr. Ballard informed that the 
fact finder he elected to try his case, had heard guilty 
pleas for the six co-defendants in his case, most of whom 
would be testifying against Mr. Ballard. In each guilty 
plea, the fact finder in Mr. Ballard’s case had passed upon 
the credibility of those entering the guilty pleas and had 
accepted their pleas and believed them. 	

Mr. Ballard submitted an affidavit that stated, “I was 
not informed that the Judge who tried my case had taken 
a plea as to the co-defendants in which they were placed 
under oath and gave statements incriminating me in this 
alleged conspiracy. . . . Had I known that Judge Blatt had 
accepted the pleas of my co-defendants I would not have 
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waived [my] right to have a jury trial.” ECF No. 1940. In 
keeping with the pimples previously cited, the Fourth 
Circuit Court of Appeal must accept the affidavit of Mr. 
Ballard as true. While the attorney for Mr. Ballard gave 
a contradictory affidavit, the Fourth Circuit Court of 
Appeals is required by precedent to view the facts in the 
light most favorable to Mr. Ballard. 

During the colloquy the trial judge asked the attorney 
for Mr. Ballard following:

THE COURT: And Mr. Theos, I ask you again, 
you don’t know of anything else I should ask 
him?

MR. THEOS: No sir. 

ECF No. 1961, at 10, ll 16-18.

Mr. Theos again states that he and Mr. Ballard had 
discussed the waiver of a jury trial at great length over 
the past few weeks. At no time during this discussion 
does counsel mention that he had informed his client that 
the fact finder in his case had heard guilty pleas of six 
potential witnesses against him and that Mr. Ballard still 
wanted to waive a jury trial. The assistant United States 
Attorney did not make such an inquiry. The trial judge also 
did not inform Mr. Ballard of the trial judge’s potential 
bias as he had taken guilty pleas of the six witnesses. At 
the very least, the failure of trial counsel to inform his 
client on the record of the fact that the trial judge had 
heard six witnesses admit under oath their involvement 
in the alleged conspiracy and what Mr. Ballard did to 
further the conspiracy is ineffective assistance of counsel. 
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A defendant is entitled to know of the potential biases 
of the fact finder, whether the fact finder be a juror or a 
judge. Without this knowledge, any waiver of a jury trial 
is not knowingly and intelligently done. One has to know 
all the facts to make an intelligent decision. 

As this Court has said, “Voir dire plays a critical 
function in assuring the criminal defendant that his 
Sixth Amendment right to an impartial jury will be 
honored. Without an adequate voir dire the trial judge’s 
responsibility to remove prospective jurors who will not 
be able impartially to follow the court’s instructions and 
evaluate the evidence cannot be fulfilled.” RosalesLopez 
v. United States, 451 U.S. 182, 188 (1981). Voir dire about 
any potential bias of a judge trying a case non-jury is as 
important, if not more so, that the voir dire of a juror 
where 12 jurors make the decision. Here, trial counsel 
did not inform Mr. Ballard of the potential for the fact 
finder to have a bias against Mr. Ballard as the trial judge 
had heard testimony from six witnesses before the trial. 
Jimmie Harris, the actual shooter and therefore a key 
witness, did not testify.

Courts have found trial counsel to be ineffective 
for seating a biased juror. As the Sixth Circuit said, 
“The question of whether to seat a biased juror is not a 
discretionary or strategic decision. The seating of a biased 
juror who should have been dismissed for cause requires 
reversal of the conviction.” Hughes v. United States, 258 
F.3d 453, 463 (6th Cir. 2001). In this case, the failure of 
trial counsel to inform Mr. Ballard of the potential for 
bias in the fact finder deprived Mr. Ballard of his right to 
properly exercise the one peremptory strike available to 
him and excuse the trial judge from being the fact finder. 
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The issue is not was the trial judge actually prejudiced 
against Mr. Ballard because of his prior knowledge. Nor is 
the issue whether a court should presume a judge bases his 
decision on the evidence before them. “[W]hen a district 
court finds a defendant guilty after a bench trial, appellate 
courts generally presume that the conviction rested only 
on admissible evidence.” United States v. Poole, 640 F.3d 
114, 120 (4th Cir. 2011). The issue, instead, is whether Mr. 
Ballard was properly informed of the potential bias of the 
trial judge so that Mr. Ballard could make a fully informed 
decision as to who would be the fact finder in his case.

As this Court has noted, the right to a trial by jury is 
as close to a sacred right as we have in our constitution. 
“The Sixth Amendment in terms guarantees ‘trial, by 
an impartial jury . . .’ in federal criminal prosecutions. 
Because ‘trial by jury in criminal cases is fundamental 
to the American scheme of justice,’ the Due Process 
Clause of the Fourteenth Amendment guarantees the 
same right in state criminal prosecutions.” Nebraska 
Press Ass’n v. Stuart, 427 U.S. 539, 551 (1976)(internal 
citations omitted). The requirement to waive such a basic 
right should be stringent. Part of the waiver should consist 
of an acknowledgment by the trial judge that the judge 
has heard and accepted the guilt pleas of testifying co-
defendants and found their plea to be credible. 

One cannot intelligently waive a right unless one is 
fully informed. The facts necessary to show such a waiver 
must be before the judge and not a statement of counsel 
for Mr. Ballard. The waiver of a jury trial is a waiver of 
a substantial constitutional right. As such, the knowing 
and intelligent waiver must be made before a judge so 
that the judge knows the decision by the defendant is 
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a fully informed decision. “Waivers of constitutional 
rights not only must be voluntary but must be knowing, 
intelligent acts done with sufficient awareness of the 
relevant circumstances and likely consequences.” Brady 
v. United States, 397 U.S. 742, 748 (1970). “Although 
counsel is physically present with the defendant during 
plea proceedings, the actual plea is between the court 
and the defendant.” Stano v. Dugger, 921 F.2d 1125, 1140 
(11th Cir. 1991). Here, the actual waiver of the right to a 
jury trial is between Mr. Ballard and Judge Blatt. If this 
were not true, counsel would need do no more than submit 
an affidavit to the Court. The trial court is required to 
find the waiver is voluntarily, knowingly and intelligently 
made. Trial counsel is present to inform the defendant 
fully of any potential issues with the waiver. One cannot 
intelligently waive any right unless they know all the 
necessary facts. Mr. Ballard did not know all the relevant 
facts in his case to waive a jury trial.

During the waiver hearing, Judge Blatt never 
informed Mr. Ballard that the judge had held plea 
hearings on six witnesses most of whom testified against 
Mr. Ballard. ECF No. 1961. Mr. Ballard was not informed 
that in each plea, the judge had placed each defendant, 
and therefore each potential witness, under oath and had 
asked them if the facts presented by the Government were 
correct. In each case the defendant had said “yes.” Thus, 
trial counsel was ineffective in failing to fully inform his 
client of the potential bias of the fact finder in his trial. In 
this respect, this case is no different from a trial counsel 
failing to strike a biased juror. Perhaps it is worse as in 
this case. Mr. Ballard was not told of the potential bias as 
to the judge who was to be the sole fact finder. Only then 
can a reviewing court say a defendant has truly waived 
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his right to a jury trial in cases where the fact finder will 
hear testimony from co-defendants. Such a requirement 
of informing a defendant about the judge having heard 
guilty pleas of co-defendants adds little time to a waiver 
of a jury trial. The benefit to the accused, and our justice 
system, is, however, enormous.

The reliance of the lower court upon Poole is 
misplaced. The case did not involve a defendant alleging 
his waiver of jury trial was not intelligently made. The 
opinion shows that Mr. Poole was well aware during the 
trial that the judge hearing his case had heard the guilty 
pleas of several co-defendants. Here, Mr. Ballard has 
stated in his affidavit he was not aware of the fact his 
fact finder had heard and accepted six guilty plea which 
implicated Mr. Ballard. 

The lower court also incorrectly states that Mr. 
Ballard could have raised this issue on direct appeal. 
The affidavit of Mr. Ballard was not part of the record 
on appeal. At the time of the appeal, Mr. Ballard did not 
have knowledge of the facts needed to raise the issue. If 
the issue had been raised on direct appeal without the 
affidavit of Mr. Ballard, the chance of being successful 
would have been non-existent. In addition, trial counsel 
raised no objection. The only possible review would be 
under the plain error doctrine. Without the affidavit of 
Mr. Ballard the error would not be plain.
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II	 Did Martin Ballard receive ineffective assistance 
of counsel when trial counsel failed to request a 
mistrial, after Jimmie Harris refused to testify, 
because the fact finder had previously heard the 
testimony of Mr. Harris and the failure to request 
a mistrial prevented the issue from being raised on 
appeal?

The problems with the fact finder trying the case after 
hearing the guilty pleas of five witness is amplified when 
Jimmie Harris refused to testify. Judge Blatt had taken 
the guilty plea of Mr. Harris and heard him admit to the 
involvement of Mr. Ballard and Mr. Harris’ act of shooting 
the victim. ECF No. 1444. Any idea of a trial strategy of 
overcoming through cross examination any bias the fact 
finder may known became impossible. The testimony 
Judge Blatt heard at the guilty plea never appeared in 
the trial against Mr. Ballard and therefore could not be 
cross-examined. Simply put, the trier of fact in this case 
was privy to testimony, under oath, against Mr. Ballard 
that the trier of fact would not hear at the trial of Mr. 
Ballard. This made the fact finder an inherently unfair 
fact finder. Trial counsel should have asked for a mistrial 
at that point. His failure to do so prevented the issue from 
being raised on appeal. 

Judge Blatt took the plea of Jimmie Harris on March 
31, 2015. At that plea, the government on pages 20, l 1 to 
23, l 19, detailed the alleged involvement of Mr. Harris 
and Mr. Ballard in the conspiracy to kill a government 
witness. ECF No. 1444. After asking Mr. Harris, who was 
under oath, if he agreed with the statement of the case as 
set forth by the Government Mr. Harris replied, “yes.” 
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The lower court in ruling on this issue said, 
“Nevertheless, the court further must assume that 
Judge Blatt’s verdict rested only on admissible evidence. 
There is no evidence to the contrary.” App. at 16a. This 
ignores that the structural error means the facts are not 
relevant to this analysis. Secondly, this ignores the right 
of Mr. Ballard to be fully informed of any potential bias 
as to the fact finder. Nor did the lower court discuss the 
issue in terms of the failure of trial counsel to request a 
mistrial at this point.

The best way to analyze this case is in the context 
of a prospective juror who declines to reveal a bias the 
juror may have. The district court did not consider this 
analysis. Under the facts of this case, Judge Blatt should 
have informed Mr. Ballard that he knew information about 
the case based upon the pleas which he took. And the pleas 
were taken only after the Judge was satisfied there was 
a substantial factual basis to support the plea and each 
defendant acknowledged, under oath, the information 
was correct. As this Court has said, “One touchstone of a 
fair trial is an impartial trier of fact.” McDonough Power 
Equip., Inc. v. Greenwood, 464 U.S. 548, 554 (1984). Here 
the trier of fact was not in fact impartial because the trier 
was privy to testimony that would never come before the 
trier of facts in the trial. To further add to the bias of the 
trier of facts, the judge was required to find on the record 
at the plea of Jimmie Harris that Mr. Harris agreed 
with the facts set forth by the government. Mr. Harris 
made this acknowledgment. Had a juror been privy to 
such testimony prior to trial and not disclosed that fact, 
a defendant would be entitled to a new trial. “We hold 
that to obtain a new trial in such a situation, a party must 
first demonstrate that a juror failed to answer honestly 
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a material question on voir dire, and then further show 
that a correct response would have provided a valid basis 
for a challenge for cause.” Id. at 556. When a trial is held 
non-jury, the same criteria for a fair and impartial trier 
of fact should apply. Arguably, when the trier of fact is a 
judge, the obligation of the judge to a full disclosure should 
be even stronger. A judge should make disclosures even 
when not asked because the judge knows the importance 
of a fair and impartial fact finder.

As the Sixth Circuit noted, “Among the most essential 
responsibilities of defense counsel is to protect his 
client’s constitutional right to a fair and impartial jury 
by using voir dire to identify and ferret out jurors who 
are biased against the defense. The Sixth and Fourteenth 
Amendments to the Constitution guarantee a criminal 
defendant the right to be tried by impartial and unbiased 
jurors.” Miller v. Francis, 269 F.3d 609, 615 (6th Cir. 
2001). The same principle applies whether the trier of 
facts is a single judge or a jury of 12 citizens. Defense 
counsel has the obligation to “ferret out” fact finders 
who may be biased against their client. This did not 
happen in this case. If trial counsel were fully aware of 
the extent to which the fact finder could be perceived as 
having a bias, he was under an obligation to call such fact 
to the attention of the trial judge. He was also under an 
obligation to tell his client. Here trial counsel did neither. 
A client, who is not fully informed as to a potential bias 
of a fact finder, cannot intelligently waive a constitutional 
right to a jury trial. “But if it is assumed that jury trial, 
the prized product of the travail of the past, can be waived 
by an accused, there should be compliance with rigorous 
standards, adequately designed to insure that an accused 
fully understands his rights and intelligently appreciates 
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the effects of his step, before a court should accept such 
a waiver.” Adams v. U.S. ex rel. McCann, 317 U.S. 269, 
286-87 (1942). 

No rigorous standards were used in this case. Only 
with full knowledge of the potential bias of the fact finder 
can Mr. Ballard be said to have knowingly and intelligently 
waived his right to a jury trial. The Ninth Circuit has said, 
“Even if only one juror is unduly biased or prejudiced, the 
defendant is denied this constitutional guarantee.” United 
States v. Mitchell, 568 F.3d 1147, 1150 (9th Cir. 2009). In 
this case as there was only one trier of facts, there is the 
equivalency of the entire jury panel being tainted.

Trial counsel has supplied an affidavit setting forth he 
told Mr. Ballard the trial judge heard the guilty pleas on 
the other cases. This allegation is denied by Mr. Ballard. 
The mere fact that trial counsel claims to have discussed 
with Mr. Ballard the possible bias of the presiding judge 
as the sole trier of fact, should support the position of 
Mr. Ballard that the potential conflict should have been 
placed on the record before the trial judge. Only then 
would Mr. Ballard have truly waived such a conflict and 
made a knowing and intelligent waiver. What the attorney 
told Mr. Ballard is not conclusive. What Mr. Ballard may 
have thought he heard the lawyer say is not conclusive. 
Only what is said on the record in an exchange with the 
judge is conclusive.

Mr. Ballard is the one waiving a constitutional right 
and the attorney cannot waive it for him. As noted earlier, 
“Nevertheless, it is not the attorney, but the defendant 
who enters a guilty plea and who is questioned by the 
court to determine whether the plea is made voluntarily, 



18

knowingly and intelligently.” Stano at 1140. Mr. Ballard 
is the one waiving his right to a jury trial and not his 
attorney. The fully informed decision belongs to Mr. 
Ballard. “This Court has always set high standards of 
proof for the waiver of constitutional rights.” Tague v. 
Louisiana, 444 U.S. 469, 470 (1980). If the high standard 
is to be maintained, the waiver of a jury trial must include 
the trial judge informing the defendant that he had heard 
the guilty pleas of six witnesses who were scheduled to 
testify against Mr. Ballard.

A trial judge who hears guilty pleas and then conducts 
a trial with a jury is not in the same position as a judge 
who hears the pleas and then conducts a non-jury trial. A 
trial judge in front of a jury is in the role of the proverbial 
umpire simply calling balls and strikes. Whether the trial 
judge believes or does not believe a witness is largely 
not relevant. Even the credibility of the testimony of the 
most harden criminal is for the jury to determine. The 
exact opposite is true in a non-jury trial. Having heard 
the facts and the guilty pleas, an implicit bias as a fact 
finder should be presumed. And this Corut should require 
that the implicit bias be waived by a defendant before a 
non-jury trial is conducted.

As previously mentioned, during the trial, when 
Jimmie Harris did not testify, the trial judge, defense 
counsel and the prosecutor should have been under an 
obligation to declare a mistrial. At that point defense 
counsel, the trial judge, and the prosecutor knew that 
the fact finder had been privy to damaging testimony 
that would not be admitted. This created a problem for 
all parties, including the government. At that point in the 
trial, everyone involved in the trial, except Mr. Ballard, 
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knew the sole fact finder had been privy to very damaging 
testimony that was not being admitted. At that point 
any semblance of a fair trial vanished. The fact finder 
was privy to inadmissible evidence. This Court should 
not presume that the fact finder did not consider this 
inadmissible evidence. This Court should presume Mr. 
Ballard was required to be informed of the facts and a 
mistrial granted if Mr. Ballard did not wish to go forward.

Nor is the lower court correct that the evidence in 
this case is overwhelming. The evidence against Mr. 
Ballard was based entirely upon the credibility of the 
witnesses. There is no confession by Mr. Ballard. No 
DNA, fingerprints or money transfers are associated 
with Mr. Ballard. While there are recording telephone 
conversations of Mr. Ballard, the interpretation of those 
calls as indicating some nefarious scheme all depended 
on the credibility of the cooperating witnesses. Against 
this background, the case was decided by a judge who 
heard the most important testimony against Mr. Ballard 
at another hearing. He did not hear the testimony during 
the trial of Mr. Ballard. As noted above, as the denial of 
a fair fact finder is a structural error, a harmless error 
analysis is not relevant. 
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CONCLUSION

For the foregoing reasons, this Court should grant 
the Petition for Writ of Certiorari and issue an opinion 
invalidating a waiver of a trial by jury unless any 
potential conflict with the trial court having heard pleas 
of witnesses involved in the case appears on the record. 
In the alternative, this Court should grant the petition, 
dispense with further briefing and summarily remand 
the case to the District Court for a hearing on the merits 
based upon the authority of Machibroda v. United States, 
368 U.S. 487 (1962).

June 16, 2022 

Respectfully submitted,

C. Rauch Wise, Esq.
Counsel of Record 

305 Main Street
Greenwood, SC 29646
(864) 229-5010
rauchwise@gmail.com

Attorney for Petitioner
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APPENDIX A — OPINION OF THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH 

CIRCUIT, FILED JANUARY 19, 2022

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT

No. 21-6791

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

v.

MARTIN LOUIS BALLARD,

Defendant-Appellant.

Appeal from the United States District Court for the 
District of South Carolina, at Charleston. Margaret B. 
Seymour, Senior District Judge. (2:12-cr-00232-MBS-14; 
2:19-cv-02780-MBS)

Submitted: December 31, 2021  
Decided: January 19, 2022

Before KING and HARRIS, Circuit Judges, and FLOYD, 
Senior Circuit Judge.

Dismissed by unpublished per curiam opinion.

Unpublished opinions are not binding precedent in this 
circuit.
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PER CURIAM:

Martin Louis Ballard seeks to appeal the district 
court’s order denying relief on his 28 U.S.C. § 2255 motion. 
The order is not appealable unless a circuit justice or judge 
issues a certificate of appealability. See 28 U.S.C. § 2253(c)
(1)(B). A certificate of appealability will not issue absent 
“a substantial showing of the denial of a constitutional 
right.” 28 U.S.C. § 2253(c)(2). When the district court 
denies relief on the merits, a prisoner satisfies this 
standard by demonstrating that reasonable jurists could 
find the district court’s assessment of the constitutional 
claims debatable or wrong. See Buck v. Davis, 137 S. Ct. 
759, 773-74 (2017). When the district court denies relief 
on procedural grounds, the prisoner must demonstrate 
both that the dispositive procedural ruling is debatable 
and that the motion states a debatable claim of the denial 
of a constitutional right. Gonzalez v. Thaler, 565 U.S. 134, 
140-41 (2012) (citing Slack v. McDaniel, 529 U.S. 473, 484 
(2000)).

We have independently reviewed the record and 
conclude that Ballard has not made the requisite showing. 
Accordingly, we deny a certificate of appealability and 
dismiss the appeal. We dispense with oral argument 
because the facts and legal contentions are adequately 
presented in the materials before this court and argument 
would not aid the decisional process.

DISMISSED
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APPENDIX B — OPINION OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 

OF SOUTH CAROLINA, FILED MAY 5, 2021

IN THE UNITED STATES DISTRICT COURT FOR  
THE DISTRICT OF SOUTH CAROLINA

Cr. No. 2:12-0232

MARTIN LOUIS BALLARD, 

Movant, 

vs. 

UNITED STATES OF AMERICA, 

Respondent.

May 5, 2021, Decided 
May 5, 2021, Filed

OPINION AND ORDER

Movant Martin Louis Ballard is an inmate in custody 
of the Federal Bureau of Prisons (BOP) who currently is 
housed at USP-Lee in Pennington Gap, Virginia. This 
matter is before the court on Movant’s motion to vacate, 
set aside, or correct a sentence under 28 U.S.C. § 2255, 
which motion was filed by counsel on September 30, 2019.
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I. FACTS AND PROCEDURAL BACKGROUND

This case involved a large-scale drug conspiracy in 
the Walterboro, South Carolina, area. Movant supplied 
cocaine to a co-defendant, Ivory Brothers, during the 
2008-2012 time period. In January 2012, law enforcement 
approached Brothers and secured his cooperation. An 
indictment naming sixteen defendants, including Movant 
and Brothers, was filed on March 14, 2012. Movant was 
arrested on March 19, 2012 as he was driving away from 
his residence. A search of his vehicle revealed a loaded 
Taurus 9mm semi-automatic pistol in the center console, 
one gram of cocaine, eleven cell phones, in excess of one 
thousand dollars in cash, and a spent 9mm shell casing. 
A search of Movant’s residence revealed a cocaine press, 
various financial documents, and a number of cell phones.

Brothers and twelve other co-defendants were 
arrested on March 21, 2012. Other arrests took place 
on March 20, 2012 and March 22, 2012. Brothers was 
released on a $50,000.00 secured bond on March 26, 2012.1 
When discovery became available that revealed Brothers’ 
cooperation, Movant orchestrated a “hit” on Brothers. To 
this end, Movant recruited defendants Charles Anthony 
Sanders, Jimmie Harris, Anthony Terrance Jerry Davis, 
and Garrick Isaiah Sanders to carry out the murder. On 
June 6, 2013, at the direction of Movant, Davis contacted 
Charles Sanders to pick up Harris in North Charleston, 
South Carolina, and drive him to Walterboro to carry out 

1.  Movant was released on a $250,000.00 secured bond on May 
14, 2012; however, his bond was revoked on September 14, 2012.
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the shooting. Brothers was visiting a cousin when Charles 
Sanders and Harris drove up. Harris shot through the 
glass front door and shot Brothers between seven and ten 
times in the neck, chest, abdomen, and thigh. Brothers 
survived his injuries.

A fourth superseding indictment charged Movant, 
Brothers, Charles Sanders, Harris, Davis, and Garrick 
Sanders of conspiracy to possess with intent to distribute 
and distribute cocaine and cocaine base, in violation of 21 
U.S.C. § 846 (Count 1). Count 1 of the indictment attributed 
to each of Movant and Brothers 5 kilograms or more of 
cocaine and 280 grams or more of cocaine base. Count 
1 further charged Ballard, Charles Sanders, Harris 
Davis, and Garrick Sanders with certain overt acts set 
forth in Counts 4, 5, 6, 7, 8, 9, and 10 in furtherance of the 
conspiracy. The fourth superseding indictment charged 
Movant with using and carrying a firearm during and in 
relation to, and possessing a firearm in furtherance of, a 
drug trafficking crime, in violation of 18 U.S.C. § 924(c)
(1)(A)(iii) (Count 2); possession with intent to distribute 
a quantity of cocaine, in violation of 21 U.S.C. § 841(a)(1) 
and 841(b)(1)(C) (Count 3); using and carrying a firearm 
during and in relation to, and possessing a firearm in 
furtherance of, a drug trafficking crime, in violation of 
18 U.S.C. § 924(c)(1)(A)(i) (Count 4); and solicitation of 
murder for hire, in violation of 18 U.S.C. § 373 (Count 7). 
In addition, the fourth superseding indictment charged 
Movant and four co-defendants with conspiracy to use 
interstate commerce facilities in the commission of murder 
for hire, in violation of 18 U.S.C. § 1958(a) (Count 5); use of 
interstate commerce facilities in the commission of murder 
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for hire, in violation of 18 U.S.C. §§ 1958 and 2 (Count 6); 
obstruction of justice, in violation of 18 U.S.C. §§ 1512(a)
(1)(A) and 2 (Count 8); obstruction of justice, in violation 
of 18 U.S.C. §§ 1513(a)(1)(B) and 2 (Count 9); conspiracy 
to use and carry firearms during and in relation to, and 
to possess firearms in furtherance of, drug trafficking 
crimes and crimes of violence, in violation of 18 U.S.C. 
§ 924(o) (Count 10); and using and carrying a firearm 
during and in relation to, and to possessed a firearm in 
furtherance of, drug trafficking crimes and crimes of 
violence, in violation of 18 U.S.C. § 924(c)(1)(A)(iii) and 2 
(Count 11).

On April 13, 2015, Movant, through trial counsel, 
moved for a bench trial rather than a jury trial. The 
Honorable Sol Blatt, Jr. held a hearing on Movant’s motion 
on April 17, 2015. Judge Blatt queried Movant under 
oath regarding the waiver of his right to a jury trial and 
whether he had discussed the waiver in detail with trial 
counsel. ECF No. 1961, 4-6. Movant stated that he had 
discussed the advantages and disadvantages of a jury trial 
as against a bench trial with trial counsel. Movant further 
stated that he understood if he went forward with a bench 
trial, it would be before Judge Blatt, and that Judge Blatt 
would sentence him. Id. at 6-7. Trial counsel informed 
Judge Blatt that he and Movant had discussed the prospect 
of a bench trial over the past few weeks and that Movant 
had freely made the decision to request a bench trial. 
Both trial counsel and the government consented to a 
bench trial. Id. at 11. Accordingly, Judge Blatt granted 
Movant’s motion and set a bench trial to commence on 
May 5, 2015. The bench trial concluded on May 18, 2015. 
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On May 19, 2015, Judge Blatt found Defendant guilty 
as to Count 1; guilty of the lesser included offense of 
possessing a quantity of cocaine as to Count 3; not guilty 
as to Count 4; and guilty as charged as to Counts 5-11. 
The government did not proceed with Count 2, and Judge 
Blatt dismissed that charge. The matter was reassigned 
to the undersigned on June 29, 2016, after Judge Blatt’s 
passing on April 20, 2016.

Movant was sentenced on October 18, 2016, to custody 
of the BOP for a total term of life plus 10 years, consisting 
of life as to Count 1; 12 months as to Count 3; 240 months 
as to Counts 5, 6, 7, and 10; and 360 months as to Counts 8 
and 9; all to run concurrently; and 120 months as to Count 
11, to run consecutively to all other counts. Judgment was 
entered on October 20, 2016. The Court of Appeals for the 
Fourth Circuit affirmed the conviction and sentence on 
March 15, 2018.

Movant asserts the following ground for relief in his 
§ 2255 motion:

GROUND ONE: The trial judge as the fact 
finder should have disqualified himself as he 
heard the guilty pleas of several witnesses in 
Mr. Ballard’s case. He had passed upon their 
credibility in accepting the pleas.

(a) Supporting facts (Do not argue or cite law. 
Just state the specific facts that support your 
claim.):
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The Honorable Sol Blatt, Jr. tried the case as 
a bench trial. Prior to the trial of this case, 
Judge Blatt had taken guilty pleas from six of 
the witnesses in the case against Mr. Ballard. 
In each of the pleas, the defendant was sworn. 
The witnesses and the date and docket entry 
of their plea are as follows:

1. Norman Robinson - 9/11/2014 docket entry 
1204

2. Steven Mosley - 1/27/2014 docket entry 865

3. Charles Youmans - 3/5/ 2014 docket entry 913

4. Jimmie Harris - 3/31/2015 docket entry 1429

5. Garrick Sanders - 3/17/15 docket entry 1411 
(as this entry is sealed the assumption is this 
was the plea date)

6. Charles Sanders - 3-24-15 docket entry 1454

The transcript of the plea of Jimmie Harris 
is found at docket entry 1444 and of Charles 
Sanders at 1454.

In accepting the plea each defendant would have 
to admit their involvement in either the drug 
conspiracy or the shooting. In both Mr. Harris’ 
plea and Mr. Sanders’ plea, the involvement of 
Mr. Ballard in the shooting was acknowledged 
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by each defendant. Judge Blatt was required to 
find the witness was truthful in order to accept 
the plea. Thus, prior to the trial of this case, 
Judge Blatt had passed upon the credibility 
of each witness who entered a guilty plea. He 
had found them credible and therefore the 
involvement of Mr. Ballard as being credible. 
As such, Judge Blatt could not be an objective 
fact finder and should have disqualified himself 
on his own motion.

GROUND TWO: Trial counsel failed to inform 
Martin L. Ballard that Judge Sol Blatt, Jr. had 
taken the guilty pleas of six witnesses testifying 
against Mr. Ballard. He had, therefore, passed 
upon their credibility under oath as to many of 
the facts against Mr. Ballard.

(a) Supporting facts (Do not argue or cite law. 
Just state the specific facts that support your 
claim.):

After conferring with his counsel, Mr. Ballard 
elected to proceed with a bench trial in this 
case. In making this decision, trial counsel 
failed to inform Mr. Ballard that Judge Sol 
Blatt, Jr. had heard the guilty pleas of six 
of the witnesses again[s]t him. At each plea, 
the defendant would have been placed under 
oath and asked if the facts provided by the 
government are true. Judge Blatt could not have 
accepted the guilty plea if he did not believe 
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the various defendants were being truthful. 
Thus, trial counsel failed to inform Mr. Ballard 
of these facts and therefore the decision by 
Mr. Ballard to proceed with a bench trial was 
not a decision made with knowledge of all the 
facts. In addition, Judge Blatt should have also 
advised Mr. Ballard of the fact that the judge 
had passed upon the credibility of many of the 
witnesses against Mr. Ballard and asked if Mr. 
Ballard were willing to waive the conflict. If 
asked, Mr. Ballard would not have waived the 
conflict In add[i]tion, Judge Blatt took the plea 
of Mr. Harris in [which] he ack[now]ledged Mr. 
Ballard’s alleged involvement in the crime. At 
the trial Mr. Harris decline to testify. Had Mr. 
Ballard understood that Mr. Harris admitted 
his alleged involvement under oath before Judge 
Blatt, he would not have elected to have [Judge] 
Blatt be the fact finder in the case.

ECF No. 1908, 5-6.

The government filed a motion to dismiss on July 25, 
2020, to which Movant filed a response on September 30, 
2020.

II. DISCUSSION

A. 	 Ground One

The scope of a § 2255 collateral attack is narrower 
than an appeal, and a “’collateral challenge may not do 
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service for an appeal.’” Foster v. Chatman, 136 S. Ct. 
1737, 1758, 195 L. Ed. 2d 1 (2016) (quoting United States 
v. Frady, 456 U.S. 152, 165, 102 S. Ct. 1584, 71 L. Ed. 
2d 816 (1982)). In this case, Movant could have raised 
his claim on direct appeal that Judge Blatt should have 
recused himself from presiding over the bench trial. 
The failure to raise a claim on direct appeal constitutes 
a procedural default that bars presentation of the claim 
in a § 2255 motion unless the petitioner can demonstrate 
cause and prejudice, or actual innocence. United States 
v. Pettiford, 612 F.3d 270, 280 (4th Cir. 2010). Movant has 
made no argument that he was prevented from raising 
Ground One on direct appeal. Accordingly, the court will 
review Movant’s § 2255 motion only as to his ineffective 
assistance of counsel claim.

B. 	 Ground Two

To prove ineffective assistance of counsel, Movant 
must show that trial counsel’s performance was deficient. 
See Strickland v. Washington, 466 U.S. 668, 687, 104 
S. Ct. 2052, 80 L. Ed. 2d 674 (1984). An attorney’s 
performance is deficient when it is not reasonable 
under prevailing professional norms. Id. at 688. Movant 
also must demonstrate that he was prejudiced by trial 
counsel’s alleged deficient performance, in that because 
of trial counsel’s unprofessional errors, the result of the 
proceeding would have been different. See id. at 694. 
Strickland requires Movant to “identify the acts or 
omissions of counsel that are alleged not to have been 
the result of reasonable professional judgment.” Id. at 
690. The court then must “determine whether, in light 
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of all the circumstances, the identified acts or omissions 
were outside the wide range of professionally competent 
assistance.” Id. Even if counsel’s performance is outside 
the wide range of professional assistance, an error by 
counsel will not warrant setting aside the conviction if the 
error had no effect on the judgment. Id. at 694.

Movant contends trial counsel was ineffective for 
failing to inform Movant that Judge Blatt had presided 
over the change of plea hearings for six witnesses who 
testified against Movant at trial. Movant contends that, 
in accepting the guilty pleas, Judge Blatt passed upon the 
credibility of these defendants who later testified against 
Movant. According to Movant, his decision to waive his 
right to a jury trial was not knowing and voluntary and 
that, had trial counsel informed him that Judge Blatt 
presided over the guilty pleas, he would not have elected to 
have Judge Blatt serve as the factfinder. Movant contends 
he was prejudiced because Harris declined to testify at 
the trial, but Judge Blatt, having taken Harris’s guilty 
plea, was privy to Harris’s damaging testimony that was 
not presented at trial.

Fed. R. Crim. P. 23(a) provides that a criminal 
defendant is entitled to a jury trial, and the trial must 
be by jury unless: (1) the defendant waives a jury trial in 
writing; (2) the government consents; and (3) the court 
approves. The Sixth Amendment requires that the waiver 
must be knowing, intelligent, and voluntary. United States 
v. Boynes, 515 F.3d 284, 286 (4th Cir. 2008) (citing Patton 
v. United States, 281 U.S. 276, 312-13, 50 S. Ct. 253, 74 L. 
Ed. 854 (1930), overruled on other grounds by Williams 
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v. Florida, 399 U.S. 78, 92, 90 S. Ct. 1893, 26 L. Ed. 2d 
446 (1970)).

In Boynes, the defendant and his attorney discussed 
defendant’s desire to waive his right to a jury and proceed 
to a bench trial. The defendant’s trial counsel filed a 
motion to waive trial by jury that was not signed by the 
defendant. The government did not object, and the trial 
court granted the motion. After being convicted, the 
defendant contended that without a formal court inquiry 
he could not have knowingly, intelligently, and voluntarily 
waived his rights to a jury trial. The Court of Appeals for 
the Fourth Circuit held that

although it is undoubtedly the “better practice,” 
neither Rule 23(a) nor the Sixth Amendment 
requires the district court “to interrogate 
defendants as to the voluntariness of their 
waiver of a jury trial. . . .” [citing United States 
v. Hunt, 413 F.2d 983, 983 (4th Cir. 1969)]. 
In effect, compliance with Rule 23(a) was 
sufficient to support the waivers in the absence 
of evidence that the waivers were not knowing, 
voluntary and intelligent.

Boynes, 515 F.3d at 286-87.

In Boynes, the Fourth Circuit further held that the 
existence of “a presumptively valid written waiver, a full 
hearing on the validity of the waiver in open court, and 
a judicial finding that the waiver is knowing, intelligent, 
and voluntary” to be adequate to satisfy Rule 23(a). The 
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Boynes court also cited United States v. Khan, 461 F.3d 
477, 491 (4th Cir. 2006), stating:

[In Kahn] defendants argued that their “jury 
trial waiver was invalid because the district 
court did not obtain a written waiver or 
otherwise conduct a colloquy on the record 
and determine that their waiver was knowing, 
voluntary and intelligent.” In making that 
argument defendants primarily relied on 
United States v. Robertson, 45 F.3d 1423 
(10th Cir.1995), and the suggestion of other 
circuits that a “waiver presented by counsel 
is inadequate, absent some other showing to 
satisfy an appellate court that it was actually 
knowing, voluntary and intelligent.” Khan, 
461 F.3d at 491-492. This court rejected the 
argument noting that “in this circuit . . . we 
have not imposed such a requirement” but 
instead have held that “while it would be ‘better 
practice’ for a district judge to interrogate a 
defendant who claims through counsel that he 
wants to waive his jury trial right, nothing in 
the applicable case law, Rule 23(a) itself, or the 
Constitution requires it.” Id. at 492.

Boynes, 515 F.3d at 287.

In this case, Movant, the government, and the court 
all consented to a nonjury trial, as required by Rule 
23(a). Moreover, Judge Blatt queried Movant regarding 
his understanding of what a nonjury trial would entail 
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and that Judge Blatt ultimately would make a finding as 
to Movant’s guilt and the sentence to be imposed. Thus, 
Movant’s waiver of his right to a jury trial under Rule 
23(a) is valid unless trial counsel was ineffective in not 
informing Movant that Judge Blatt had presided over the 
change in plea hearings of the government’s witnesses.

In United States v. Poole, 640 F.3d 114 (4th Cir. 2011), 
the defendant, Joseph Poole, went forward with a nonjury 
trial before a judge who had taken the guilty pleas of 
two co-defendants. During the bench trial, the trial 
judge referred a number of times to the pleas of Poole’s 
co-defendants, neither of whom testified at Poole’s trial. 
On direct appeal, Poole argued that the trial judge had 
“prejudged” certain elements of the crime and denied 
Poole his due process right to a fair trial. The Fourth 
Circuit assumed, for purposes of appeal, that the trial 
judge’s repeated references to the guilty pleas implicated 
Poole’s constitutional rights. Id. at 119. However, the 
Fourth Circuit noted that appellate courts generally 
presume a conviction rendered after a bench trial rested 
only on admissible evidence. Id. at 120 (citing cases); c.f. 
Harris v. Rivera, 454 U.S. 339, 346, 102 S. Ct. 460, 70 
L. Ed. 2d 530 (1981) (“In bench trials, judges routinely 
hear inadmissible evidence that they are presumed to 
ignore when making decisions.”). The Fourth Circuit also 
determined that any error resulting from the Poole judge’s 
references to the guilty pleas was harmless because the 
evidence against Poole was overwhelming. Id.

Tracking the Fourth Circuit’s analysis, the court will 
assume for purposes of the § 2255 motion that Movant’s 
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constitutional rights were implicated by Judge Blatt’s 
having presided over the guilty pleas of the government’s 
witnesses. Nevertheless, the court further must assume 
that Judge Blatt’s verdict rested only on admissible 
evidence. There is no evidence to the contrary. It follows 
that trial counsel was not ineffective for failing to inform 
Movant of Judge Blatt’s involvement with the change of 
plea hearings.

Further, Movant has not shown that any alleged 
deficient performance affected the verdict. Movant 
contends that the evidence against him was based entirely 
upon the credibility of the witnesses. Movant asserts that 
no DNA, fingerprints, or money transfers were associated 
with him. Movant further contends that the recorded 
telephone conversations between him and other members 
of the conspiracy were open to interpretation, and that 
the interpretations offered by witnesses all depended on 
the credibility of the cooperating witnesses. In the court’s 
view, Movant under-represents the evidence against him.

At trial, Johnny Evans, special agent with the South 
Carolina Law Enforcement Division (SLED), testified 
that he was called in by the Walterboro police department 
to assist with using an informant to make controlled 
purchases of cocaine base from Brothers. A GPS tracker 
was affixed to Brothers’ vehicle. The tracking report 
showed a number of visits by Brothers to a residence that 
was associated with Movant. At some point, the federal 
Drug Enforcement Agency (DEA) became involved 
and obtained a Title III wiretap for Brothers’ phone, 
which led to the application for a wiretap of Movant’s 
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telephones. Surveillance of Movant’s residence disclosed 
two trips to the residence by Brothers. ECF No. 1767, 
61-71. In January 2012, Brothers was served a target 
of investigation letter. Thereafter, Brothers began to 
cooperate with law enforcement.

In reviewing the Title III wiretaps and surveillance 
tapes, Brothers identified at least twelve individuals he 
had dealings with, including identifying Movant as one of 
his sources for drugs. Id. at 82, 84. On cross-examination, 
Evans admitted there was no physical evidence of 
purchases of drugs from Movant. Id. at 83. Moreover, 
two attempts were made to set up controlled buys from 
Movant, to no avail. Id. at 87. The decision was made not 
to use Brothers to make controlled buys of cocaine or 
cocaine base from Movant. According to Evans, people 
other than law enforcement and Brothers knew of his 
potential cooperation, which would have put Brothers in 
jeopardy. Id. at 93.

Marion Mack next testified for the government. Mack 
was under a federal indictment for drug conspiracy, 
distribution of five kilograms or more of cocaine, money 
laundering, a weapons charge, and a marijuana charge. 
Mack begin cooperating with the government subject 
to a proffer agreement and later entered into a plea 
agreement, both of which mandated Mack be truthful or 
lose any benefits that had been negotiated on his behalf. 
Id. at 103-04.

Mack testified that he was engaged in selling 
cocaine and marijuana since about 2005 or 2006 up until 
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he was incarcerated in May 2014. Mack stated that he 
began purchasing kilos of cocaine in about 2008. Id. at 
100-02. Mack testified that he was supplying cocaine 
to an individual named Little Michael. Little Michael 
subsequently introduced Mack to Movant in order for 
Mack to supply Movant with cocaine. Id. at 107-08. Mack 
testified that he and Movant engaged in several drug 
transactions in 2008. Id. at 109-14. Mack stated that he 
generally left the drug trade from 2009 to 2010. In 2011 he 
purchased cocaine from Movant on a number of occasions, 
but no other transactions took place after 2011. Id. at 120.

The government next called Norman Robinson to 
the stand. Robinson testified he met Movant through 
his cousin, who told Robinson that Movant had cocaine 
available for a good price. Id. at 163. Robinson began 
purchasing quantities of cocaine base from Movant in 2011. 
Robinson testified that he once saw Movant with a kilo 
of cocaine and cash, and that he had seen Movant make 
cocaine base. Robinson also stated that Movant regularly 
was in possession of a firearm. Id. at 167-68. Robinson 
verified a telephone recording as being a conversation 
between him and Movant to purchase cocaine. Robinson 
explained the coded language they used to discuss a 
purchase of four and one-half ounces of cocaine for one 
of Robinson’s friends. Id. at 172-75.

Nathan Rollins of the Berkeley County Sheriff ’s 
Department testified that on March 19, 2012, he was 
asked by the DEA to conduct a traffic stop on a vehicle 
occupied by Movant. Rollins advised Movant of a warrant 
and placed him under arrest. During a search incident to 
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arrest, Rollins discovered a clear plastic bag containing 
a white powder substance, currency, and multiple cell 
phones on Movant’s person. ECF No. 1768, 10-12.

Michael Maxwell, a supervisory special agent for the 
DEA testified that he was the group supervisor of the 
Charleston DEA task force on March 19, 2012. He arrived 
at the scene shortly after Rollins arrested Movant. Id. 
at 21. Maxwell asked Movant if there were any weapons 
in the Movant’s vehicle, and Movant indicated there 
was a firearm in the center console. Maxwell secured 
the firearm, which had a round in the chamber and the 
hammer in the cocked position. Id. at 22. Maxwell indicated 
the search of Movant’s person revealed approximate 
six cell phones, a cellophane baggie containing a white 
powdery substance, a wallet, and approximately $1,900 
in cash. Id. at 23. The testimony of Evans, Rollins, and 
Maxwell was corroborated by testimony from Michael 
Crumley, currently a polygraph examiner for the Berkeley 
County Sheriff’s Office; and Matthew Simonetti of the 
Summerville, South Carolina, Police Department and 
member of the DEA task force.

Helen Creel testified pursuant to a proffer agreement. 
She stated that she had gone to high school with Movant. 
Id. at 45. They began seeing each other in May 2011. 
According to Creel, Movant began supplying her with 
half a gram to a gram of cocaine every one to two weeks. 
Id. at 49. Creel testified that she never saw Movant use 
cocaine, even when they were around other people who 
were using. Id. at 48. Creel stated that she contacted 
Movant by phone or text, and that he had approximately 
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four different phone numbers during the six months 
they were together. Creel also stated that she had seen 
Movant with a weapon from time to time. Id. at 50-51. 
Creel was working at the solicitor’s office in Dorchester 
County during the period she was involved with Movant. 
At his request, she supplied Movant with a copy of an 
incident report of an ongoing case involving Movant. She 
also provided him with information regarding the type 
of undercover cars that narcotics officers were driving. 
Id. at 51-52.

The government next called Jamal McElveen to the 
stand, who testified pursuant to a plea agreement. McElveen 
stated that he began purchasing and transporting kilos 
of cocaine from Texas to South Carolina in 2008, which 
continued until he was incarcerated in 2011. Id. at 59. 
McElveen was introduced to Movant in 2010 to see if 
they could reach an understanding concerning the price 
of and the purchasing of cocaine. Id. at 63. According to 
McElveen, Movant wanted more cocaine than he could 
transport from Texas, so they settled on two kilos per trip 
at $26,000 per kilo. Id. at 68. McElveen made four or five 
trips to obtain kilos of cocaine for Movant, with Movant 
paying cash up front to McElveen. Id. at 71.

Steven Chase Mosley testified next pursuant to a 
plea agreement. Mosley stated that he started selling 
drugs the summer of 2009. He approached Movant about 
purchasing half an ounce of cocaine for resale in order to 
make some extra money. Id. at 99. He purchased an ounce 
or two of cocaine every week from 2009 until 2012, when 
Movant was arrested. Mosley would mix the cocaine with 
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baking soda for resale or would produce cocaine base. 
Mosley testified that Movant kept a firearm in the middle 
console of his truck. Id. at 103. Mosley also identified his 
and Movant’s voices on a number of recordings where 
they discussed drug transactions and another recording 
where they discussed money Mosley owed to Movant for 
cocaine. Id. at 105-12.

According to Mosley, Movant became aware that 
Mosley was cooperating with law enforcement when 
Movant attended jury selection and heard Mosley’s name 
called as a witness. Movant told Mosley he needed to 
recant his statements and that Movant had not revealed 
their drug transactions to law enforcement. It was decided 
that Mosley would pretend to be cooperating until the 
day of trial, when he would change his testimony. Mosley 
testified that Movant instructed him to write a letter 
disclaiming Movant’s involvement in selling drugs and 
stating that he (Mosley) had been pressured into giving 
information regarding Movant. Id. at 144. Out of fear for 
his and his family’s safety, Mosley wrote a letter stating 
that he had lied and made things up to help himself. Id. 
at 150-51.

Brothers also testified on behalf of the government. 
Brothers stated that he started selling drugs in 2008. ECF 
No. 1769, 30. He began with small quantities but moved 
up to larger weights of cocaine when he was introduced 
to Movant around the end of 2008. Id. at 32-33. Movant 
and Brothers stopped dealing together the middle part 
of 2009, when word got around Brothers was cooperating 
with law enforcement. Id. at 33. Brothers testified that he 
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commenced purchasing cocaine for resale directly from 
Movant again in March 2010. Id. at 35, 43. According to 
Brothers, he also acted as a middleman on drug deals 
between Movant and others. Brothers would purchase 
nearly every day for himself, and two or three days a week 
as a middleman between Movant and third parties. Id. at 
38. Brothers dealt with Movant until January 2012, when 
he was approached by federal law enforcement. Id. at 43.

Brothers identified his and Movant’s voices on a 
number of telephone recordings and interpreted their 
conversations. Id. at 46-55. They discussed cash amounts 
and the purity of the cocaine used by them to make 
cocaine base. Brothers eventually received a target letter 
from law enforcement, and, after informing Movant, did 
not deal with Movant again. Id. at 57. Brothers testified 
that when he met with law enforcement, he learned they 
had thousands of wiretap calls between him and others, 
including Movant. Brothers decided his choices were to 
cooperate or go to jail. Id. at 58.

On June 6, 2013, Brothers was living in Walterboro, 
South Carolina. He testified that he took off early 
from work, had lunch, and went to visit his cousin Tony 
Bennett’s residence. According to Brothers, he had 
been with Bennett about thirty or forty minutes when a 
burgundy Lincoln automobile slowly traveled up a dirt 
road and past Bennett’s residence. Brothers testified he 
recognized the car as belonging to Charles Sanders and 
recognized Sanders driving. Brothers did not recognize 
the passenger in the vehicle. Brothers testified that about 
five minutes later the passenger came around to the front 
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of residence and started shooting through the screen door. 
Id. at 60-63. Brothers stated that he was transported by 
emergency personnel to the Medical University of South 
Carolina, where he underwent surgery to remove bullets 
from his stomach. Brothers still has a bullet in his neck 
that is too close to the spine to remove. Id. at 66. In all, 
Brothers was shot eleven times. Id. at 68.

The government next called Clifton Brown to testify 
pursuant to a proffer agreement. ECF No. 1770 at 10. 
Brown testified that he met Movant in a holding cell at 
the Charleston County, South Carolina, detention center, 
prior to being transferred to the Georgetown County, 
South Carolina, detention center. Brown testified that they 
became friends while detained in Georgetown. According 
to Brown, Movant thought he could prevail in court 
because there was only one witness testifying against him, 
and he was caught with only a small bag of cocaine and 
a registered firearm. Id. at 11-12. According to Brown, 
Movant wished to pay someone to dispose of the witness, 
and Movant had a cousin who could carry it through. Id. 
at 12-14. One day Movant told Brown that the witness had 
been shot and was in critical condition. Id. at 15.

The government called Harris to the stand. Harris 
invoked his Fifth Amendment right to be free from 
self-incrimination and refused to answer any questions 
propounded by either the government or Movant. Id. at 
27-39. Judge Blatt determined that Harris was unavailable 
as a witness pursuant to Fed. R. Evid. 804(a), and thus 
McElveen and other witnesses would be available to testify 
as to statements made by Harris that were against his 
penal interest. Id. at 49.
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McElveen testified that he had a conversation with 
Harris in which Harris stated he had been paid $10,000 
to carry out the shooting of a witness in Colleton County, 
South Carolina. Id. at 53. Harris stated that Movant said 
he would pay Harris $10,000 to take care of a problem. 
The problem was a person named BJ (Brothers) testifying 
against him. Id. at 54. According to McElveen, Harris 
stated he was put in contact with a person who picked 
Harris up from the Dorchester Road area, drove him to 
the Walterboro area and identified BJ, after which Harris 
got out of the vehicle, was given two weapons, walked up 
to the door, saw BJ, and shot through the door. Id. at 55.

Shawn Blount testified pursuant to a plea agreement. 
He stated he met Movant in jail where Blount was housed 
with both Movant and Harris. While talking about 
Movant’s case, Movant stated he was about to put $10,000 
on BJ to have him killed. Blount testified that he heard 
Movant tell Harris, who was being released, to handle 
the BJ situation. Id. at 85-88. Blount also testified that 
Harris returned to jail, and told Blount he had been 
the one to handle the BJ situation for Movant. Id. at 90. 
Blount’s testimony regarding the shooting corroborated 
McElveen’s recitation of what he had been told. Id. at 92.

The government next called Gernardo Cato, who 
testified pursuant to a plea agreement. Cato met Movant 
as they were being transported from jail to the federal 
courthouse for hearings. Id. at 109-10. In discussing 
his case, Movant made what Cato believed was a joking 
reference to Brothers, stating “BJ, he want to take his 
ass out and wondering if Cato knew anyone who could 
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help with that. Id. at 111. Later, Cato and Harris were 
imprisoned at the same facility. According to Cato, 
Harris described his dealings with Movant and the facts 
surrounding the shooting. These facts also corroborate 
McElveen’s testimony. Id. at 115-17.

Garrick Sanders (“G. Sanders”) next testified 
pursuant to a plea agreement. Id. at 132. G. Sanders 
testified that on June 6, 2013, Charles Sanders, G. Sander’s 
first cousin, asked G. Sanders to retrieve a bag of guns out 
of a pickup truck at their grandfather’s house. G. Sanders 
took the guns to his brother’s house and placed them in 
the garage. Id. at 140.

Charles Sanders next took the stand. Id. at 146. 
Charles Sanders testified regarding recorded telephone 
conversations between him and Movant. According to 
Charles Sanders, Movant asked him to give someone a 
lift to show that person Brothers’ location. Id. at 153-58. 
Charles Sanders testified that on June 6, 2013, he received 
a call from Davis giving directions as to where to pick 
up Harris, whom Charles Sanders had never met before. 
Id. at 159-60. Eventually they ended up at Bennett’s 
residence, where Charles Sanders identified Brothers. 
Harris directed Charles Sanders to keep driving, but 
then had Charles Sanders stop the car and provide 
Harris with two weapons Charles Sanders had in the car. 
Charles Sanders testified that shortly after Harris exited 
the vehicle he heard gunshots. Harris returned to the 
vehicle and they left the scene. Id. at 162-64. According 
to Charles Sanders, G. Sanders called and told Charles 
Sanders to take the guns to his aunt’s house; however, his 
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aunt was in the yard, so Charles Sanders took the guns 
to his grandfather’s house and placed them in the pickup 
truck. Id. at 164. Charles Sanders then took Harris back to 
Dorchester Road, after which Charles Sanders returned 
to Walterboro. Id. Charles Sanders learned from a number 
of calls to his cell phone that his name had come up in 
connection with the shooting. Charles Sanders testified 
that he was stopped by the police in Cottageville, South 
Carolina, and taken to the police station, where he denied 
being involved in the shooting or transporting Harris. Id. 
at 165-66. The police confiscated Charles Sanders’ vehicle 
and cell phone. Id. at 166.

The government next called Cedrick Myers to 
the stand. Id. at 174-75. Myers testified pursuant to a 
plea agreement. Id. at 192. Myers testified that he was 
introduced to Movant in April 2011. A few weeks later, 
he traveled to meet Movant to purchase eighteen ounces 
of cocaine base and half a kilogram of cocaine. Id. at 185. 
Later he met Movant again to make the same purchase 
and to see if Movant knew anyone who wanted to sell a 
gun. Id. at 187. Myers stated he met Movant a third time 
to make the same purchase, and also purchased a gun 
from Movant. Id. at 190. Myers was arrested and had no 
further dealings with Movant. Id. at 191.

The government’s next witness was Anthony Davis. 
ECF No. 1771, 3. He has known Movant since elementary 
school. Id. at 5. Davis would purchase drugs for third 
parties from Movant and make a small profit from the 
transaction. Id. at 7. Davis had a conversation with Movant 
at the Leeds Avenue detention center at some point. Id. 
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at 12. Davis was told his role was to take an individual to 
Walterboro to locate Brothers. Id. at 13. Davis eventually 
picked up Harris, who was carrying a weapon. Id. at 14. 
Davis got nervous and took Harris to a location Davis knew 
would be vacant. Harris got frustrated and told Davis to 
take him back to North Charleston. Id. at 14-15. Ballard 
subsequently told Davis he would get Charles Sanders to 
be the driver. Id. at 16. Davis later located Brothers and 
relayed information in code to Ballard that Brothers had 
changed his appearance by cutting his hair. Id. at 18-19. 
On the day of the shooting, Davis called Charles Sanders 
to pick up Harris. Davis also gave Charles Sanders money 
for gas. Id. at 19-20. When Davis learned the shooting 
had taken place, he got nervous and destroyed his cell 
phone. Id. at 20-21. Davis spoke to Movant that evening 
on Davis’s land line as Movant sought information about 
Brothers’ condition. Id. at 22.

Davis also identified a number of recordings where 
he would set up a three-way call to allow Movant to 
converse with an individual in addition to Davis. Id. at 23-
24, 28, 34-37. Davis testified that, having known Movant 
since childhood, he understood coded language used in 
the conversations. Id. at 26. Davis also interpreted a 
number of calls between himself and Movant regarding 
orchestrating the shooting. Id. at 28-34. Davis testified 
regarding a recording wherein he told Movant that the 
police had confiscated Charles Sanders’ cell phone, as well 
as another recording that day wherein Movant attempted 
to discover Brothers’ condition. Id. at 40-41.
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Michael Atwood from the Colleton County Sheriff’s 
Office next testified for the government. Atwood stated 
he responded to the scene of Brothers’ shooting, where 
he began taking photographs and assisting other officers. 
Id. at 59-60. Brothers was on the ground in front of the 
residence when Atwood arrived, severely wounded. Id. 
at 60-61. At trial, Atwood identified photographs of the 
residence, including broken glass at the front door, spent 
shell casings, a vehicle, blood on he floor of the residence, 
fired rounds on the floor by the couch, holes in the wall 
and behind the couch, as well as the ceiling and the front 
door. Id. at 61-62. Atwood also identified photographs of 
Brothers showing multiple gunshot wounds in Brothers’ 
stomach, legs, chest, and neck. Id. at 63-65.

Atwood was aided with the execution of a search 
warrant on Charles Sanders’ vehicle. Id. at 70. Atwood 
identified a gunshot residue lift from the passenger 
side armrest of Charles Sanders’ vehicle and a latent 
fingerprint belonging to Harris. Id. at 68. During the 
search, one cell phone was recovered from the vehicle and 
two from Charles Sanders’ person. Id. at 69. Eventually 
the guns used by Harris were located and ballistics tests 
confirmed the weapons matched the ballistics recovered 
from the scene and from Brothers’ body. Id. at 69-70. 
Atwood also identified a still photograph culled from a 
videotape located near the scene of the shooting. The 
photograph, marked June 6 at approximately 4:14 p.m., 
shows Charles Sanders’ vehicle. Id. at 71.

Special Agent Jacob Kunkle of the Federal Bureau 
of Investigation took the stand next. Id. at 73. Kunkle 
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was offered as an expert on historical cell cite analysis 
and cell cite phone location. Id. at 75. Kunkle testified 
as to the technology used in tracking cell phones by 
telephone companies. Id. at 77-82. As to days leading up 
to the shooting, Kunkle identified calls made from Davis’s 
cell phone near the vicinity of the crime on June 4, 2013. 
Kunkle also identified calls made by Charles Sanders 
on June 6, 2013, as he traveled between Cottageville to 
Roundo, South Carolina, then to North Charleston and 
Summerville between 12:48 p.m. and 2:30 p.m. Id. at 
85. Next, the cell phone data showed Charles Sanders 
traveling from North Charleston to Summerville between 
2:40 p.m. and 3:11 p.m. Id. at 86. Kunkle testified that 
the records next showed G. Sanders’ cell phone in the 
Walterboro area at approximately 4:14 p.m. on June 6, 
2013. According to Kunkle, between 4:20 p.m. and 4:45 
p.m., both Charles Sanders’ phone and G. Sanders’ phone 
move toward Cottageville. Id. at 86-87. Around 4:55 
p.m. Charles Sanders’ phone moved east toward North 
Charleston and then returned toward Cottageville. Id. 
at 89.

The government’s last witness was Special Agent John 
Schroepfer of the Bureau of Alcohol, Tobacco, Firearms 
and Explosives. Id. at 96. Schroepfer was assigned to 
review recorded telephone communications made by 
Movant from the Charleston County Detention Center. 
Id. at 98. During the review, Schroepfer heard Movant 
referencing other conversations he was having. Schroepfer 
testified that he realized Movant was having other 
conversations that had not been captured. Schroepfer 
consolidated Movant’s most frequently called numbers, 
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and asked personnel at the Charleston County Detention 
Center to query the specific numbers. Id. at 98. He listened 
to those recordings and realized Movant was using other 
inmate identifications to make the calls. Id. Schroepfer 
identified the various aliases used for the different 
defendants. Id. at 99. Schroepfer also testified that he 
was able to authenticate the telephone calls and identify 
which telephone numbers related to which defendant. 
Schroepfer also testified regarding a time line setting 
forth the various telephone calls made on June 6, 2013, 
starting at 10:12 a.m and ending at 9:29 p.m. Id. at 108-09.

The witnesses were subjected to robust cross-
examination by Movant’s counsel regarding inconsistencies 
between their trial testimony and information obtained 
pursuant to proffer agreements or other sources. The 
testimony offered by Movant’s associates was generally 
consistent among the associates and corroborated 
information gathered by law enforcement. Given 
Movant’s counsel’s extensive cross-examination, Judge 
Blatt received a considerable degree of information by 
which he could determine witnesses’ credibility and 
make a finding of the facts. The court concludes that any 
deficient performance by Movant’s counsel with respect to 
informing Movant of Judge Blatt’s presiding over change 
of plea hearings of various co-defendants did not prejudice 
Movant.

For the reasons set out hereinabove, the court 
concludes that Movant’s Grounds One and Two are without 
merit.
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III. CONCLUSION

The government’s motion to dismiss (ECF No. 1957) 
is granted. Movant’s § 2255 motion (ECF No. 1908) is 
denied and dismissed, with prejudice.

IV. CERTIFICATE OF APPEALABILITY

A certificate of appealability will not issue absent “a 
substantial showing of the denial of a constitutional right.” 
28 U.S.C. § 2253(c)(2). A prisoner satisfies this standard 
by demonstrating that reasonable jurists would find that 
any assessment of the constitutional claims by the district 
court is debatable or wrong and that any dispositive 
procedural ruling by the district court is likewise 
debatable. Miller-El v. Cockrell, 537 U.S. 322, 336-38, 
123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003); Rose v. Lee, 252 
F.3d 676, 683-84 (4th Cir.2001). The court concludes that 
Movant has not made the requisite showing. Accordingly, 
the court denies a certificate of appealability.

IT IS SO ORDERED.

/s/ Margaret B. Seymour 
Senior United States District Judge

Columbia, South Carolina

May 5, 2021
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APPENDIX C — DENIAL OF REHEARING OF 
THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT, FILED MARCH 22, 2022

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT

No. 21-6791  
(2:12-cr-00232-MBS-14)  

(2:19-cv-02780-MBS)

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

v. 

MARTIN LOUIS BALLARD,

Defendant-Appellant.

ORDER 

The court denies the petition for rehearing.

Entered at the direction of the panel: Judge King, 
Judge Harris, and Senior Judge Floyd.

For the Court

/s/ Patricia S. Connor, Clerk
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