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IN THE 
Supreme Court of the State of Arizona 

----------------------------------------------------------------------- 

WENDY ROGERS AND HAL KUNNEN, HUSBAND 
AND WIFE, AND WENDYROGERS.ORG, 
A PRINCIPAL CAMPAIGN COMMITTEE, 

Petitioners, 

v. 

THE HONORABLE ROSA MROZ, JUDGE OF THE 
SUPERIOR COURT OF THE STATE OF ARIZONA, 

IN AND FOR THE COUNTY OF MARICOPA, 
Respondent Judge, 

PAMELA YOUNG, AN INDIVIDUAL; MODELS PLUS 
INTERNATIONAL, L.L.C. D/B/A THE YOUNG AGENCY, 

AN ARIZONA LIMITED LIABILITY COMPANY, 
Real Parties in Interest. 

----------------------------------------------------------------------- 

No. CV-21-0001-PR 
Filed February 1, 2022 

----------------------------------------------------------------------- 

Special Action from the 
Superior Court in Maricopa County 

The Honorable Rosa Mroz, Judge 
No. CV2018-013114 

REVERSED AND REMANDED 

Opinion of the Court of Appeals, Division One 
250 Ariz. 319 (App. 2020) 

VACATED 

----------------------------------------------------------------------- 
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E. Jeffrey Walsh, Dominic E. Draye (argued), Green-
berg Traurig, LLP, Phoenix, Attorneys for Wendy Rogers, 
Hal Kunnen, and WendyRogers.org 

William M. Fischbach, Amy D. Sells (argued), Ryan P. 
Hogan, Tiffany & Bosco, P.A., Phoenix, Attorneys for 
Pamela Young and Models Plus International, L.L.C. 
d/b/a The Young Agency 

Mark Brnovich, Arizona Attorney General, Joseph A. 
Kanefield, Chief Deputy and Chief of Staff, Brunn 
(Beau) W. Roysden III, Solicitor General, Michael S. 
Catlett, Deputy Solicitor General, Phoenix, Attorneys 
for Amicus Curiae Arizona Attorney General’s Office 

----------------------------------------------------------------------- 

JUSTICE BOLICK authored the opinion of the Court, 
in which JUSTICES LOPEZ, BEENE, and KING 
joined. VICE CHIEF JUSTICE TIMMER, joined by 
CHIEF JUSTICE BRUTINEL, and JUDGE ESPI-
NOSA, authored a dissenting opinion.* 

----------------------------------------------------------------------- 

JUSTICE BOLICK, opinion of the Court: 

¶1 We decide today that the First Amendment 
precludes a defamation action based on a political 

 
 * Justice William G. Montgomery has recused himself from 
this case. Pursuant to article 6, section 3 of the Arizona Constitu-
tion, the Honorable Philip G. Espinosa, Judge of the Arizona 
Court of Appeals, Division Two, was designated to sit in this mat-
ter. 
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advertisement directed at an opposing candidate, in 
which the third-party plaintiff is unnamed, the alleged 
defamation is not expressed but only implied, and the 
asserted implication is not one that would likely be 
drawn by a reasonable listener. 

 
A. 

¶2 This case resides at the intersection of state tort 
law and the First Amendment. To establish defamation 
under Arizona common law, “a publication must be 
false and must bring the defamed person into disre-
pute, contempt, or ridicule, or must impeach plaintiff ’s 
honesty, integrity, virtue, or reputation.” Godbehere v. 
Phx. Newspapers, Inc., 162 Ariz. 335, 341 (1989). But 
the First Amendment, made applicable to the states 
through the Fourteenth Amendment, Gitlow v. New 
York, 268 U.S. 652, 666 (1925), limits the scope of 
state defamation law when applied to public figures 
and matters of public concern. See, e.g., Dombey v. Phx. 
Newspapers, Inc., 150 Ariz. 476, 481 (1986) (noting that 
“when a plaintiff is a private figure and the speech is 
of private concern, the states are free to retain common 
law principles,” but discussion about government offi-
cials and controversial issues “is at the very core of 
‘public concern’ and is protected by the first amend-
ment”). To this end, the First Amendment necessarily 
protects both the profound and the profane, not only 
conscientious candidates and civil discourse but un-
scrupulous politicians and negative campaigns as well. 
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¶3 Politicians are not immune from liability for de-
famatory statements that rain shrapnel upon innocent 
third parties in the heat of political battle. Candidates 
cannot make defamatory assertions they hope voters 
will believe, then, when sued for defamation, seek ref-
uge in the defense that no one believes what politicians 
say. See, e.g., US Dominion, Inc. v. Powell, No. 1:21-CV-
00040, No. 1:21-CV-00040, 2021 WL 3550974, at *10-
12 (D.D.C. Aug. 11, 2021). 

¶4 But courts must ensure that only truly meritori-
ous defamation lawsuits are allowed to proceed, lest 
exposure to monetary liability chill the exercise of 
political debate that is the foundation of our constitu-
tional republic. “Because the threat or actual imposi-
tion of pecuniary liability for alleged defamation may 
impair the unfettered exercise of these First Amend-
ment freedoms, the Constitution imposes stringent 
limitations upon the permissible scope of such liabil-
ity.” Greenbelt Coop. Publ’g Ass’n v. Bresler, 398 U.S. 6, 
12 (1970). 

¶5 Defendant Wendy Rogers ran for the U.S. House 
of Representatives in 2018. Her opponent in the Re-
publican primary was Steve Smith, a state legislator 
who also worked for plaintiff Young Agency, a model-
ing, acting, and talent agency owned by plaintiff Pam-
ela Young. Roughly half the models Young Agency 
represents are minors. 

¶6 Smith created a modeling agent profile on 
ModelMayhem.com (“Model Mayhem”), an internet plat-
form and professional marketplace for the modeling 
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industry. Smith’s profile included Young Agency’s logo 
and described the agency as one of the largest in the 
southwest. In the years leading up to the 2018 election, 
Model Mayhem received extensive negative national 
publicity based on allegations that the website was 
linked to sex trafficking. 

¶7 In her campaign, Rogers used Smith’s association 
with Model Mayhem to support her campaign theme 
that Smith was not the family-values candidate he 
purported to be. At issue in this appeal is a radio ad-
vertisement Rogers aired against Smith: 

Tom O’Halleran is a dangerous leftist and ally 
of Nancy Pelosi and the open borders lobby, 
but he’ll win again if we run Steve Smith for 
Congress. Smith is a slimy character whose 
modeling agency specializes in underage girls 
and advertises on websites linked to sex traf-
ficking. Smith opposed Trump, never en-
dorsed Trump against Clinton and ridiculed 
our much needed border wall. 

Who’ll beat O’Halleran? Wendy Rogers. Wendy 
Rogers strongly supports President Trump 
and the President’s conservative agenda. 
Wendy Rogers is a decorated Air Force pilot, 
small business owner, and major supporter of 
President Trump’s border wall. Slimy Steve 
Smith can’t beat O’Halleran and the anti-
Trump left. Only Wendy Rogers will. 

Wendy Rogers for Congress. Conservative, 
Republican, standing with President Trump, 
standing with us. I’m Wendy Rogers and I ap-
prove this message. 
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The advertisement did not identify either Young 
Agency or Model Mayhem by name. Young Agency and 
Pamela Young (collectively “Young”) played no role in 
the campaign, and after learning about the radio ad-
vertisement, Young asked Smith to keep her out of it. 

¶8 Rogers defeated Smith in the primary but lost in 
the general election. Following the election, Young filed 
suit against Rogers for defamation and false light in-
vasion of privacy, alleging the advertisement and a 
campaign blog (not at issue here) implied that Young 
was complicit in sex trafficking children. Young sought 
discovery of Rogers’ financial records relating to a 
claim for punitive damages. To avoid disclosing such 
records, Rogers moved for summary judgment, assert-
ing that the advertisement at issue here and other 
challenged publications made truthful claims about 
matters of public concern, that Young could not meet 
the threshold for defamation by implication, and that 
Rogers did not make the statements with actual mal-
ice. Young opposed summary judgment, arguing that 
as she is not a public figure, no actual malice showing 
is necessary and that Young was defamed by the false 
implication that Young was complicit in sex trafficking. 
The superior court denied the summary judgment mo-
tion in a brief order, stating that it agreed with Plain-
tiffs’ arguments. 

¶9 The court of appeals granted special action review 
and reversed the trial court in a 2-1 opinion. As to the 
radio advertisement, the court concluded that “[r]ea-
sonable listeners could not confuse this unmistakable 
political flamethrower – deployed in the course of a 
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high-profile, mud-filled congressional election cam-
paign – as a statement of objective fact.” Rogers v. 
Mroz, 250 Ariz. 319, 332 ¶ 52 (App. 2020). Applying 
First Amendment standards, the court concluded that 
Young failed to present sufficient evidence to go for-
ward with a defamation claim and that summary judg-
ment for Rogers was warranted. Id. at 333-34 ¶ 60. 

¶10 The dissenting judge concluded the advertise-
ment was “capable of bearing a defamatory meaning,” 
and that “the jury, rather than the court, [should be] 
the ultimate arbiter of ‘whether the defamatory mean-
ing of the statement was in fact conveyed.’ ” Id. at 336 
¶ 72 (Cattani, J., dissenting) (quoting Yetman v. Eng-
lish, 168 Ariz. 71, 79 (1991)). 

¶11 We granted review to decide the important ques-
tion of whether the First Amendment tolerates a defa-
mation action under the facts presented here. We have 
jurisdiction pursuant to article 6, section 5(3) of the 
Arizona Constitution and Arizona Rule of Procedure 
for Special Actions 4(a). We review de novo whether 
summary judgment is appropriate. Glazer v. State, 237 
Ariz. 160, 167 ¶ 29 (2015). 

 
B. 

¶12 Arizona’s tort of defamation traces to the com-
mon law. In an ordinary defamation action between 
private individuals, a speaker may be liable for dam-
ages if a falsehood is published that injures the plain-
tiff ’s reputation. See, e.g., Godbehere, 162 Ariz. at 341. 
“Unless this is free from reasonable doubt, it is for the 
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jury to determine the meaning and construction of the 
alleged defamatory language.” Restatement (Second) 
of Torts § 563 cmt. e (Am. Law Inst. 1977). 

¶13 The alleged defamation need not identify the de-
famed person by name. Restatement § 564 cmt. b. Ra-
ther, “it is enough that there is such a description of or 
reference to him that those who hear or read reasona-
bly understand the plaintiff to be the person intended,” 
which may be supported by extrinsic facts. Id. We will 
call this third-party defamation. 

¶14 Additionally, a statement is actionable if it im-
plies a clearly defamatory meaning. See Yetman, 168 
Ariz. at 80. This is called defamation by implication. 
This case involves both of these indirect types of defa-
mation: third-party defamation and defamation by im-
plication. 

¶15 But we do not examine the circumstances here 
solely through the lens of state defamation law; we do 
so bearing in mind that such law is constrained by 
First Amendment protections. The First Amendment 
left undisturbed the common law of defamation and 
subsequent state modifications so far as they govern 
actions between private figures on matters of private 
concern. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 
323, 347 (1974). But as to public figures and matters of 
public concern, the First Amendment marked a radical 
departure from common law. Under the Crown, state-
ments criticizing the monarch were actionable. See 
New York Times Co. v. Sullivan, 376 U.S. 254, 274 
(1964) (noting the framers of the First Amendment 
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believed the United States’ “form of government was 
altogether different from the British form, under 
which the Crown was sovereign and the people were 
subjects” (internal quotation marks omitted)). Indeed, 
resentment over punishment for criticizing the govern-
ment was an animating impulse for the American Rev-
olution. See id. 

¶16 The framers of the Bill of Rights were deter-
mined to robustly protect political speech. Id. That 
they did, making protection of speech against govern-
ment constraint foremost within our pantheon of con-
stitutional liberties. Id. Over the ensuing centuries, 
spirited political campaigns filled with nasty invective 
and innuendo have, for better or worse, characterized 
American politics, dating back at least to the bitter pres-
idential contests between John Adams and Thomas Jef-
ferson. Commonwealth v. Lucas, 472 Mass. 387, 34 
N.E.3d 1242, 1257 n.12 (2015) (quoting Jed Handels-
man Shugerman, The Golden or Bronze Age of Judicial 
Selection?, 100 Iowa L. Rev. Bull. 69, 74 (2015)). 

¶17 The U.S. Supreme Court applied the First Amend-
ment to limit the scope of state defamation liability in 
the context of public affairs in New York Times. Under 
state tort law, certain damaging and inaccurate state-
ments made about a public official were deemed to es-
tablish defamation. 376 U.S. at 267. But the Court held 
that to protect against chilling criticism of public offi-
cials, the First Amendment also required a showing 
that the statements were made with “actual malice.” 
Id. at 279-80. 
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¶18 Subsequent decisions have further defined the 
scope of permissible defamation liability regarding 
public figures and matters of public concern. In 
Greenbelt, a newspaper reported that at city council 
meetings, members of the public referred to a local de-
veloper’s negotiating position with the city over a con-
troversial project as “blackmail.” 398 U.S. at 7-8. The 
developer sued the newspaper for libel, asserting that 
the statements implied he had committed the crime of 
blackmail. Id. at 8. 

¶19 Though such a complaint might be actionable 
under state defamation law, the Court in Greenbelt 
held the statements, considered in their context, were 
insulated by the First Amendment as a matter of law. 
Id. at 13. “Because the threat or actual imposition of 
pecuniary liability for alleged defamation may impair 
. . . First Amendment freedoms,” the Court stated that 
“the Constitution imposes stringent limitations upon 
the permissible scope of such liability.” Id. at 12. 
Weighing the words in context, the Court concluded 
that “[n]o reader could have thought that either the 
speakers at the meetings or the newspaper articles re-
porting their words were charging [the developer] 
Bresler with the commission of a criminal offense.” Id. 
at 14. Rather, “even the most careless reader must 
have perceived that the word was no more than rhetor-
ical hyperbole, a vigorous epithet used by those who 
considered Bresler’s negotiating position extremely 
unreasonable.” Id. Thus, an assertion that ordinarily 
could bear a defamatory meaning, and that could be 
proven false, was deemed nonactionable under the 
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First Amendment because the context demonstrated, 
as a matter of law, that it was a hyperbolic comment 
made during a charged public hearing on a matter of 
public concern. 

¶20 In Milkovich v. Lorain Journal Co., 497 U.S. 1 
(1990), the Court considered a case in which a high 
school wrestling coach brought a libel action against a 
publication that allegedly implied he had committed 
perjury. The Court held there is no wholesale exemp-
tion for statements of opinion in defamation cases, id. 
at 18, but that statements on matters of public concern 
must be provable as false in order for liability to occur 
under state defamation law, id. at 19. The Court ruled 
that as to defamatory opinions made against private 
figures on matters of public concern, “a plaintiff must 
show that the false connotations were made with some 
level of fault,” id. at 205, and that there must be “en-
hanced appellate review” to assure that those determi-
nations are made in a manner that does not chill free 
expression, id. at 21 (citing Bose Corp. v. Consumers 
Union of U.S., Inc., 466 U.S. 485, 499 (1984)). 

¶21 The Court in Milkovich considered an opinion 
piece titled “Maple beat the law with the ‘big lie.’ ” Id. 
at 4. The article in its entirety was about the coach, 
identified by name, and the superintendent, who testi-
fied at a court hearing. Id. at 3-5. The Court concluded 
that the article’s caption and nine sentences were ac-
tionable because they clearly implied that the coach 
had committed perjury, an assertion that was provable 
as false. Id. at 21. 
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¶22 This Court addressed these issues in Yetman, in 
which it held actionable a defamation claim by a county 
supervisor against a state legislator who, speaking 
about the supervisor at a political party meeting, asked, 
“What kind of communist do we have up there that 
thinks it’s improper to protect your interests?” 168 
Ariz. at 73. Applying Milkovich, the Court held, as per-
tinent here, that to establish a defamation claim on 
matters of public concern: (1) the assertion must be 
provable as false; (2) the statement must be reasonably 
perceived as stating actual facts about an individual, 
rather than imaginative expression or rhetorical hy-
perbole; and (3) the determination of those questions 
is subject to enhanced appellate review.1 Id. at 75-76. 
The Court went on to conclude that those three criteria 
were satisfied under the facts presented, allowing the 
defamation action to proceed.2 Id. at 81-82. 

¶23 Yetman articulated well the important gate-
keeper role courts must play in safeguarding First 
Amendment principles in the defamation context, declar-
ing that “only in the clearest cases may courts, apply-
ing the principles laid down in Milkovich, determine as 

 
 1 The Court also applied the New York Times “actual malice” 
standard, 376 U.S. at 279-80, which is inapplicable here as Young 
is not a public figure. 
 2 Although we apply the Yetman framework, it is difficult to 
credit its outcome, especially given how political discourse has de-
volved over the past three decades. Terms that once conveyed 
powerful invective such as “communist,” “socialist,” “fascist,” and 
even “traitor” are commonplace in current political discourse, 
cheapening their pejorative impact and becoming almost synony-
mous with “someone with whom I disagree.” 
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a matter of law that the assertions before them state 
or imply actual facts and are therefore entitled to no 
constitutional protection.” Id. at 79. Thus, “it will be 
necessary for courts to carefully examine every alleged 
defamatory statement . . . to ensure that first amend-
ment concerns are protected. This examination must 
ensure that the matter is left to the jury only where 
there are truly two tenable views or interpretations of 
the statement.” Id. 

¶24 Some courts have added even greater specificity 
to determinations that must be made in defamation 
cases involving public figures or issues of public con-
cern. In Unelko Corp. v. Rooney, 912 F.2d 1049, 1050 
(9th Cir. 1990), the Ninth Circuit considered an action 
against a television commentator who asserted that a 
particular product “didn’t work.” The court developed 
a three-part test for determining whether an assertion 
is a statement of fact: (1) whether a defendant used fig-
urative or hyperbolic language that negated the im-
pression that the statement was a serious factual 
assertion, (2) whether the general tenor of the message 
as a whole negated that impression, and (3) whether 
the assertion is susceptible of being proved true or 
false. Id. at 1053. 

¶25 The District of Columbia Circuit, recognizing 
that defamation by implication is a step beyond direct 
defamatory statements, applies an intent standard in 
such cases. In White v. Fraternal Order of Police, 909 
F.2d 512, 520 (D.C. Cir. 1990), the court held that “if a 
communication, viewed in its entire context, merely 
conveys materially true facts from which a defamatory 
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inference can reasonably be drawn, the libel is not es-
tablished.” “But if the communication, by the particu-
lar manner or language in which the true facts are 
conveyed, supplies additional, affirmative evidence 
suggesting that the defendant intends or endorses 
the defamatory inference, the communication will be 
deemed capable of bearing that meaning.” Id. 

¶26 We need not go beyond U.S. Supreme Court or 
our own jurisprudence to resolve this case, and there-
fore we decline to adopt either Unelko or White. But 
both cases are instructive. Unelko teaches (as does 
Greenbelt) that context is important in determining 
whether a statement is a genuine factual statement or 
rhetorical hyperbole. White demonstrates that defama-
tion by implication – that is, where the actual spoken 
or written words are materially true but give rise to a 
palpable inference – presents special concerns in dis-
cussions about public affairs. We take those lessons 
into account as we apply below the applicable First 
Amendment framework to the facts of this case. 

¶27 Doing so requires acknowledging that if there is 
a garden-variety defamation claim involving a matter 
of public concern, this is not it. We are unable to iden-
tify, and the parties did not supply, any other case pre-
senting third-party defamation by implication. As a 
result, this case, even more than most, calls upon us to 
perform the enhanced appellate role necessary to en-
sure that core First Amendment values are protected, 
and thus to examine with great care the statement at 
issue, the context in which it was made, and the impli-
cation it allegedly generated. 
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C. 

¶28 Certain baseline facts that are relevant to our 
determination were established over the course of the 
litigation to date. First, Young is a private figure, and 
therefore the New York Times “actual malice” stan- 
dard, 376 U.S. at 279-80, is not applicable. Second, 
Rogers concedes that it is widely known that Smith 
was employed by Young, so that the reference to 
“Smith . . . whose agency” in the advertisement could 
be taken by at least some listeners as referring to 
Young. 

¶29 At the same time, Young does not dispute the 
factual accuracy of the statement at issue: “Smith is a 
slimy character whose modeling agency specializes in 
underage girls and advertises on websites linked to sex 
trafficking.”3 Ordinarily, that concession would com-
mand a hard-stop to the litigation, as “[t]ruth may not 
be the subject of either civil or criminal sanctions 
where discussion of public affairs is concerned.” Garri-
son v. Louisiana, 379 U.S. 64, 74 (1964). 

¶30 Instead, Young argues that it is the statement’s 
implication – which she asserts is that Young is com-
plicit in sex trafficking children – that is defamatory. 
A mere implication derived from a concededly factual 
statement is a significant step removed from a 

 
 3 As the court of appeals noted, the term “specializes in un-
derage girls” necessarily bears a negative connotation, as defini-
tions of “underage” would suggest that the models are below some 
sort of legal or proper age. Rogers, 250 Ariz. at 329 ¶ 39. Young 
could possibly have challenged this part of the statement as false 
and damaging, and therefore defamatory. 
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statement that is expressly defamatory, requiring us to 
ensure that the implication is clear and fully capable 
of being proved false. Cf. White, 909 F.2d at 520 (apply-
ing heightened scrutiny to allegations of defamation by 
implication). The First Amendment does not permit us 
to indulge the plaintiff ’s “intensely subjective evalua-
tion” of the meaning and falsity of a statement. Turner 
v. Devlin, 174 Ariz. 201, 207 (1993) (relying on Milko-
vich). Rather, we must objectively determine the state-
ment’s “natural and probable effect on the mind of the 
average recipient.” Yetman, 168 Ariz. at 77. 

¶31 Even in a defamation case involving only matters 
of private concern, our task is to examine the alleged 
defamatory statement in its context. Restatement 
§ 563 cmt. d. That requirement is even more important 
when we are dealing with a matter of public concern, 
where we seek to ensure that First Amendment free-
doms are not abridged. Indeed, context may well be 
dispositive. Compare Greenbelt, 398 U.S. at 14 (holding 
that the term “blackmail” in the context of a heated 
public meeting was hyperbole), with Milkovich, 497 
U.S. at 3-55 (finding the entire column and its headline 
were directed entirely toward the conclusion that the 
coach committed perjury). 

¶32 Although it is important that the advertisement 
occurred in the context of a bitterly fought political 
campaign, we will not look beyond the advertisement 
to consider the broader themes of the Rogers cam-
paign, as the court of appeals did. See Rogers, 250 Ariz. 
at 333 ¶¶ 56-57 (considering the campaign’s overall 
strategy of undermining Smith’s portrayal as a family-
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values candidate). We do not expect that a reasonable 
listener would research an overall campaign strategy 
in order to determine the meaning of a specific adver-
tisement.4 But we must view the statement within the 
entirety of the publication, as the meaning or implica-
tion is only fully apparent in context. That is certainly 
the case here, as the advertisement in its totality 
makes quite clear that Steve Smith is the exclusive 
raison d’etre for the attack. 

¶33 Indeed, Young embraces hyperbole of her own 
when she contends she is “center stage” in the adver-
tisement. Quite the contrary; she is off-stage and 
makes an appearance, if at all, only to those who rec-
ognize that Smith’s agency is Young Agency, or who are 
impelled to research to whom the agency belongs. And 
even then, the appearance is a supporting role, with 
the spotlight firmly fixed on Smith. 

¶34 The entire radio advertisement is 132 words 
long. The contested statement consists of twenty words 
– or fifteen, if the words “Smith is a slimy character” 
are excised. Smith is mentioned in the advertisement 
four times; of course, Young is not mentioned by name 
at all. Indeed, the insinuation is that the agency be-
longs to Smith (“Smith . . . whose agency”), so much the 

 
 4 Nor do we believe, contrary to the court of appeals’ sugges-
tion, id. at 330 ¶ 43, that expert testimony is necessary, or even 
particularly useful, to establish a statement’s meaning or impli-
cation given that jurors are capable of discerning a reasonable 
listener’s understanding. See Ariz. R. Evid. 702(a) (permitting ex-
pert testimony to “help the trier of fact to understand the evidence 
or to determine a fact in issue”). 
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better to paint him as slimy. The sole instance in which 
anyone other than the opposing candidate is identified 
is when the advertisement talks about Rogers and the 
fact that she paid for it, establishing exactly what the 
advertisement is: an attack ad aimed at Steve Smith. 
Although Young technically satisfies the state defama-
tion law requirement that the statement pertains to 
her, her actual connection with the advertisement is 
attenuated. See, e.g., AMCOR Inv. Corp. v. Cox Ariz. 
Publ’ns, Inc., 158 Ariz. 566, 570-71 (App. 1988) (“[I]t is 
important here that the primary target of Jennings’ ire 
was the city council, not AMCOR.”). 

¶35 That the statement is challenged not on its ex-
press terms, but by its asserted implication, makes it 
doubly attenuated. The nature of defamation by impli-
cation is that the express words are true, but a second-
ary meaning is false. It is inherently difficult to prove 
the falsity of an implication – as is required by the 
First Amendment on matters of public concern, see, 
e.g., Milkovich, 497 U.S. at 16; White, 909 F.2d at 520 – 
because an implication necessarily lies in the eyes of 
the reader or the ears of the listener. 

¶36 Here, the implication of the reference to Smith’s 
agency, viewed in isolation, could be a number of 
things, including the meaning Young suggests. But 
Rogers leaves the implication neither to the intelli-
gence nor imagination of the listener. She supplies it 
with the prefacing words, “Smith is a slimy character.” 
Those words are crucial for two reasons. First, they 
identify Smith, and not Young, as the target of the ad-
vertisement, which is consistent with the 
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advertisement as a whole. Second, and more im-
portantly, the assertions about the agency are used to 
corroborate the stated charge: not that Smith is com-
plicit in sex trafficking, but that he is slimy (a charge 
that as applied to a human or a business is, of course, 
incapable of being proved true or false). It is extraordi-
narily difficult to credit the assertion that the exact 
same words that are used to demonstrate that Smith 
is slimy also imply that Young is complicit in sex traf-
ficking. Yet that proposition is essential to Young’s def-
amation theory. 

¶37 The dissenters respond they are mystified be-
cause “[t]he only way the contested statement paints 
Smith as ‘slimy’ is if the listener understands it as 
meaning Young Agency, his employer, is complicit in 
sex trafficking girls.” Infra ¶ 46. That is flatly wrong. 
The advertisement is more reasonably understood to 
imply that Smith is “slimy” because he makes a living 
off exploiting children as models and goes so far as to 
advertise his sketchy business on questionable web-
sites. That is a far cry from any reasonably understood 
inference that the agency itself is engaged in sex traf-
ficking girls. Sex trafficking girls makes one a criminal. 
Making a living in a seedy business makes one “slimy,” 
which is exactly what the advertisement alleges that 
Smith does. 

¶38 The assertion that the contested statement im-
plies that Young is complicit in sex trafficking is simply 
too remote to infer on behalf of a reasonable listener in 
the context of an attack ad directed toward a specific 
named individual that aims to prove he is slimy. It is 
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especially untenable in light of the First Amendment’s 
protection of political speech. At worst, it is “the sort of 
loose, figurative, or hyperbolic language which would 
negate the impression” that Rogers was “seriously 
maintaining” that Young was complicit in sex traffick-
ing. Milkovich, 497 U.S. at 21. To allow a defamation 
action to proceed where the publication is a political 
advertisement directed at an opposing candidate, 
where the plaintiff is unnamed in the publication, 
where the challenged statement is conceded to be true, 
and where the alleged offending implication is not ob-
vious, would not only chill free speech in this case but 
also open the floodgates to litigants who are aggrieved 
by perceived indignities visited upon them by politi-
cians. 

¶39 Were we to allow this claim to proceed, any third 
party who might indirectly be identified in a passing 
reference in a political advertisement (a business’s pa-
trons or an official’s inner circle, for instance), would 
have a cause of action if a possible damaging implica-
tion could be inferred from an otherwise factually ac-
curate statement, even if the overall advertisement (as 
here) was clearly aimed at a political opponent. Young’s 
counsel identified no limiting principle for such a the-
ory, nor can we perceive any. 

¶40 The only backstop in such instances would be 
the jury, whose good judgment can ordinarily be 
counted on to ferret out true instances of defamation. 
But a jury’s charge, unlike ours, does not include safe-
guarding freedom of speech. See Yetman, 168 Ariz. at 
791 (stating that defamation case may proceed to the 
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jury “only where there are truly two tenable views” of 
the statement at issue); cf. Snyder v. Phelps, 562 U.S. 
443, 458 (2011) (recognizing that a jury’s ability to 
make subjective determinations in a state tort lawsuit 
is in tension with the “special protection” the First 
Amendment provides to speech about public affairs). 
Moreover, allowing the claim to proceed, even if it ends 
in a verdict for the defendant, exposes the candidate to 
costly litigation and potentially embarrassing discov-
ery. Recognizing a claim of third-party defamation by 
implication in the context of public debate, where the 
challenged statement is conceded to be true and the 
alleged offending implication is not obvious, would 
therefore inevitably and intolerably chill political 
speech. 

¶41 None of this is meant to disparage Young’s griev-
ance. She asked to stay out of the fray. It is not uncom-
mon for friends, family, supporters, and professional 
associates of candidates and public figures to be swept 
involuntarily into the political maelstrom, and it is es-
sential for defamation remedies to be available in mer-
itorious cases. But “in public debate [we] must tolerate 
insulting, and even outrageous, speech in order to pro-
vide ‘adequate “breathing space” to the freedoms pro-
tected by the First Amendment.’ ” Boos v. Barry, 485 
U.S. 312, 322 (1988) (quoting Hustler Mag., Inc. v. Fal-
well, 485 U.S. 46, 56 (1988)). The claim here is simply 
too attenuated to be actionable without inflicting a se-
rious chilling effect upon important, even if repugnant, 
political speech. 
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¶42 As the complaint fails to allege “specific facts 
showing a genuine issue for trial,” Ariz. R. Civ. P. 56(e), 
we remand the matter to the trial court to grant sum-
mary judgment for the defendants. We vacate the opin-
ion of the court of appeals. 

 
TIMMER, VCJ., joined by BRUTINEL, CJ., and ESPI-
NOSA, Judge., dissenting. 

¶43 In its zeal to shelter political mudslinging under 
First Amendment freedoms, the majority abandons 
private individuals caught in the crossfire and effec-
tively displaces the jury in cases involving implied def-
amation against unnamed, yet readily identifiable, 
people. Because Rogers’ radio advertisement here per-
mitted a reasonable factfinder to conclude that it im-
plied as a matter of actual fact that Young Agency was 
complicit in sex trafficking girls, a fact provable as 
false, the trial court properly denied Rogers’ motion for 
summary judgment. 

¶44 A defamatory communication brings another 
person into “disrepute, contempt, or ridicule” or im-
peaches a person’s “honesty, integrity, virtue, or repu-
tation.” Turner v. Devlin, 174 Ariz. 201, 203-04 (1993) 
(quoting Godbehere v. Phx. Newspapers, Inc., 162 Ariz. 
335, 341 (1989)). An allegedly defamatory communica-
tion – express or implied – about a private person, but 
involving matters of public concern, is actionable when 
the challenged statements, considering their content 
and context, (1) could reasonably be interpreted as 
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stating actual facts about the person, which (2) are 
provable as false. See Yetman v. English, 168 Ariz. 71, 
757 (1991) (citing Milkovich v. Lorain Journal Co., 497 
U.S. 1, 19-20, 20 n.6 (1990)); Turner, 174 Ariz. at 204. If 
so, the defamed person must show by a preponderance 
of evidence that the speaker knew the statement was 
false and defamed him or her, acted in reckless disre-
gard of those circumstances, or acted negligently in 
failing to ascertain them. See Peagler v. Phx. Newspa-
pers, Inc., 114 Ariz. 309, 3152 (1977); Restatement (Sec-
ond) of Torts § 580B (Am. Law Inst. 1977). 

¶45 The issue here is whether the radio advertise-
ment’s pronouncement – ”Smith is a slimy character 
whose modeling agency specializes in underage girls 
and advertises on websites linked to sex trafficking” – 
could reasonably be understood by at least one listener 
as implying as a matter of actual fact that Young 
Agency was complicit in sex trafficking girls. See Yet-
man, 168 Ariz. at 76 (noting “[t]he key inquiry is 
whether the challenged expression, however labeled 
by defendant, would reasonably appear to state or im-
ply assertions of objective fact” from the perspective 
of a reasonable person (emphasis omitted) (quoting 
Immuno AG. v. Moor-Jankowski, 567 N.E.2d 1270, 
1273-74 (1991))); see also Restatement § 564 cmt. b 
(explaining it is sufficient if one recipient of the com-
munication reasonably understands to whom it is re-
ferring). The majority acknowledges that some 
listeners could understand the contested statement as 
meaning Young Agency was complicit in sex trafficking 
girls, indisputably a defamatory communication. See 
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supra ¶¶ 28, 33-34, 36. It nevertheless concludes, as a 
matter of law, that because the advertisement targeted 
Smith as “slimy,” and the assertion against Young 
Agency only corroborated this hyperbolic characteriza-
tion, a reasonable person could not have understood 
the advertisement as meaning Young Agency was com-
plicit in sex trafficking. See supra ¶¶ 37-38. 

¶46 The majority’s reasoning strains logic and, 
frankly, mystifies us. If a reasonable person could not 
have understood the advertisement as meaning Young 
Agency was complicit in sex trafficking, the assertion 
against the agency could not have corroborated Rogers’ 
characterization of Smith as “slimy.” What was the 
point of mentioning the agency? The only way the con-
tested statement paints Smith as “slimy” is if the lis-
tener understands it as meaning Young Agency, his 
employer, is complicit in sex trafficking girls. 

¶47 The majority cites no authority for its position 
that a campaign advertisement, and presumably any 
communication, cannot, as a matter of law, defame a 
third party who is not the advertisement’s primary tar-
get. There is none. The communication need only be “of 
and concerning” the third party. See Hansen v. Stoll, 
130 Ariz. 454 (App. 1981); Restatement § 564. Here, 
both Rogers and the majority concede that the chal-
lenged language in the radio advertisement was “of 
and concerning” Young Agency because it was widely 
known the agency employed Smith. See supra ¶ 28. In-
deed, Rogers’ website itself, slimysteve.com, stated 
Smith was a director at Young Agency. See Restate-
ment § 564 cmt. b (“Extrinsic facts may make it clear 



App. 25 

 

that a statement refers to a particular individual al- 
though the language used appears to defame nobody.”). 

¶48 The trial court here properly denied the sum-
mary judgment motion. A reasonable factfinder could 
conclude, as the majority suggests, that the statement 
concerning Young Agency was merely political invec-
tive, which would be privileged under the First Amend-
ment. See Yetman, 168 Ariz. at 77. But it could also 
conclude that the statement implied as an assertion of 
actual fact that Smith’s agency – Young Agency – was 
complicit in sex trafficking girls, which would not be 
privileged. See id. Although the facts regarding the 
agency may have been accurate, the presentation of 
those facts – stating Smith was “slimy” because he 
worked there, using the term “underage girls” to in-
sinuate they were not legally permitted to engage in 
the agency’s modeling assignments, and stating the 
agency advertised on websites linked to sex trafficking 
– implied as a matter of actual fact that Young Agency 
was complicit in sex trafficking, a matter capable of be-
ing proved false. See id. at 75-76. 

¶49 The majority supplants the jury’s role in decid-
ing factual issues like the one here fearing a limitless 
barrage of lawsuits against candidates for defamatory 
implications in campaign communications, that juries 
won’t safeguard the First Amendment, and that candi-
dates’ speech might be chilled out of concern for “costly 
litigation and potentially embarrassing discovery.” See 
supra ¶¶ 38-40. But these concerns don’t justify re-
moving this and like cases from juries. The Milkovich 
protections, see supra ¶¶ 20-22, which we apply in this 
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dissent, are “adequate to ensure that debate on public 
issues remains ‘uninhibited, robust, and wide open.’ ” 
Yetman, 168 Ariz. at 75 (quoting Milkovich, 497 U.S. at 
20). But when “reasonable people might clearly give 
conflicting interpretations” to challenged communica-
tions, “the question must be left to the jury.” Id. at 79; 
see also Restatement § 617 (stating that subject to the 
court’s normal controls, “the jury determines whether 
(a) the defamatory matter was published of and con-
cerning the plaintiff; (b) the matter was true or false; 
and (c) the defendant had the requisite fault in regard 
to the truth or falsity of the matter and its defamatory 
character”). That is the situation here. 

¶50 In short, the majority today largely bars claims 
for implied defamation against private parties in polit-
ical campaigns because political opponents, not private 
parties, will usually, if not always, be the targets of 
political speech. This view effectively weaponizes the 
First Amendment against innocent bystanders en-
snared by often-vitriolic political campaigns, disre-
gards well-established precedent, and is unnecessary 
for protecting political speech. We respectfully dissent. 
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ROGERS, et al. v. HON. MROZ, et al. 
Opinion of the Court 

----------------------------------------------------------------------- 

OPINION 

Presiding Judge David D. Weinzweig delivered the 
opinion of the Court, in which Judge David B. Gass 
joined. Judge Kent E. Cattani dissented. 

----------------------------------------------------------------------- 

WEINZWEIG, Judge: 

¶1 Our constitutional democracy preserves and pro-
tects the fundamental rights of free speech and free as-
sociation. This is especially true in elections, when 
voters need more information about the candidates 
who seek to represent them and candidates have noth-
ing but words and ideas in their political contest for 
hearts and minds. At issue in this defamation action 
are two political attack ads published by one candidate 
against her political opponent in a heated congres-
sional primary, which later caused the second candi-
date’s employer to sue the first candidate and her 
campaign for defamation and false light. We must 
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determine whether the employer presented enough ev-
idence at summary judgment for reasonable persons to 
find, with convincing clarity, that the attack ads im-
plied the employer and its founder either committed or 
supported sex crimes. 

¶2 Wendy Rogers, Hal Kunnen and Wendy Rogers 
for Congress (collectively, “Rogers”) petition for special 
action relief to reverse the superior court’s denial of 
their motion for summary judgment on the defamation 
and false light claims of Pamela Young and the Young 
Agency (collectively, “Young”). We previously accepted 
jurisdiction and granted relief, reversing the superior 
court and promising an opinion to follow. This is that 
opinion. 

 
FACTS AND PROCEDURAL BACKGROUND1 

I. Steve Smith: The Talent Agent 

¶3 Steve Smith joined the Young Agency as a talent 
agent in 2007. Based in Phoenix, the Agency represents 
models, actors and talent of all ages, “ranging from 
newborn to ninety.” Child models comprise around 50 
percent of the Agency’s modeling clients. Pamela Young 
founded the Agency and owns it. A “former model and 
actor” herself, Young authored a how-to book for child 
models in 2015 with “secrets” and “tips” to achieve 

 
 1 We recount the evidence in the light most favorable to 
Young, the nonmovant at summary judgment. Phoenix Baptist 
Hosp. & Med. Ctr., Inc. v. Aiken, 179 Ariz. 289, 293 (App. 1994). 
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success. Pamela Young, How to Become a Kid Model: 
Secrets & Tips to Skyrocket Your Career! (2015). 

¶4 ModelMayhem.com (“Model Mayhem”) is an in-
ternet-based platform and professional marketplace 
for the modeling industry. Steve Smith said the web-
site was “considered by many as an industry place 
where all folks in the industry would go if they needed 
talent.” In that spirit, Smith created a “Modeling 
Agent” profile on ModelMayhem.com and similar web-
sites. Smith’s profile featured the Agency’s logo and de-
scribed the Agency as “one of the largest Model and 
Talent Agencies in the [southwest].” 

¶5 Over the years, Model Mayhem acquired a 
sketchy reputation as a platform for sex criminals and 
some users accused the website’s owners of failing to 
warn them “the site had been used for sex trafficking.” 
ABC News released a story in March 2013 on the “dan-
gerous history” of Model Mayhem, “the website that 
promises to connect aspiring models with the people 
who can help rocket them to fame.” Evan Millward, 
Modeling Website Linked to Disappearances, Rape and 
Human Trafficking, ABC News (May 6, 2013).2 The ar-
ticle reported Model Mayhem was “being investigated 
for its role in the disappearance, rape and trafficking 
of more than a dozen women across the country.” The 
reporter interviewed three sources for the article – a 
model, a photographer and a police detective. All three 

 
 2 The article is available at https://abc17news.com/news/modeling- 
website-linked-to-disappearances-rape-and-human-trafficking/ 
20037496 (last visited on Oct. 10, 2020). 
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shared a concern about sexual predators lurking in the 
dark corners of ModelMayhem.com, waiting for easy 
prey. The National Women’s Coalition Against Violence 
and Exploitation “said it can connect a dozen missing 
girls nationwide to the website.” 

¶6 The ABC News reporter briefly touched upon one 
victim’s nightmare as gleaned from her failure-to-warn 
lawsuit against Model Mayhem’s owners. The victim 
“alleged she was drugged and raped on video [and] that 
Model Mayhem knew the two men had been commit-
ting these crimes to other women across the country 
and did not stop them or warn users on the site.” The 
article said the lawsuit had been “thr[own] out” in 
2012, “but an appeal [was] working its way through the 
judicial system in California.” The victim later dis-
missed the appeal, voluntarily, which the article did 
not reflect. 

 
II. Steve Smith: The Candidate 

¶7 Steve Smith lived a parallel life in state politics, 
moonlighting as a state representative and state sena-
tor, a common phenomenon in states with part-time 
legislatures and legislators. Smith was first elected to 
the Arizona legislature in 2010. From there, he won 
elections in 2012, 2014 and 2016. Therefore, Smith was 
a seasoned, undefeated politician when he turned his 
attention to higher office in 2018. 
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A. 2018 Congressional Race 

¶8 Smith ran for Congress in 2018, hoping to repre-
sent Arizona’s First Congressional District in Wash-
ington, D.C. He faced two candidates in the Republican 
primary, including Wendy Rogers, for the privilege to 
run against incumbent Congressman Tom O’Halleran, 
a Democrat, in the general election. Rogers was a sea-
soned candidate, like Smith, with several elections un-
der her belt, but, unlike Smith, she had never won a 
general election. 

¶9 By all accounts, the campaign was spirited, com-
bative and sometimes unpleasant. Rogers deployed an 
aggressive multimedia front intended to dismantle 
Smith’s character with questions about his moral fit-
ness. Rogers accused Smith of hiding his longtime day 
job from voters to protect his holographic image as the 
“pro-traditional family values” candidate. She pressed 
this hand-crafted narrative in television and radio ads, 
mailers and a dedicated website. Young contends Rog-
ers defamed her and the Agency in two campaign pub-
lications. 

¶10 The radio ad. The first alleged defamation was 
uttered over the radio by a “narrator [speaking] in a 
grave and cautious tone” with “creepy audio effects” in 
the background. The full ad is transcribed here with 
the alleged defamation italicized: 

Tom O’Halleran is a dangerous leftist and ally 
of Nancy Pelosi and the open borders lobby, 
but he’ll win again if we run Steve Smith for 
Congress. Smith is a slimy character whose 
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modeling agency specializes in underage girls 
and advertises on websites linked to sex traf-
ficking. Smith opposed Trump, never en-
dorsed Trump against Clinton and ridiculed 
our much needed border wall. 

Who’ll beat O’Halleran? Wendy Rogers. Wendy 
Rogers strongly supports President Trump 
and the President’s conservative agenda. 
Wendy Rogers is a decorated Air Force pilot, 
small business owner, and major supporter of 
President Trump’s border wall. Slimy Steve 
Smith can’t beat O’Halleran and the anti-
Trump left. Only Wendy Rogers will. 

Wendy Rogers for Congress. Conservative, Re-
publican, standing with President Trump, 
standing with us. I’m Wendy Rogers and I ap-
prove this message. 

¶11 The campaign blog. Rogers posted the second 
statement on her campaign’s website, www.slimysteve. 
com, which teemed with harsh criticism of Steve 
Smith. This website included blog posts titled “Steve 
Smith’s Campaign Attacks, Associations Demonstrate 
Hypocrisy,” “Steve Smith Endorsed Ted Cruz,” “Steve 
Smith Sponsored an Anti-Gun Bill,” and “This Arizona 
Congressional Candidate Threw Pres. Trump’s Wall 
Under the BUS.” 

¶12 The challenged statement appeared in a post ti-
tled “Steve Smith is a Director for a Modeling Agency 
that Recruits Children and Advertises on Sites with 
Playboy Models.” The post chided Smith for concealing 
from voters “the job he’s held for the last twelve years.” 
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It also purported to recite “facts” about Smith’s job in 
bullet-point form. In this lawsuit, Young complained 
about the second-to-last bullet point, as shown in this 
screenshot, which also depicts the last point and em-
phatic takeaway: 

• Further, Steve Smith personally adver-
tises on the website, Model Mayhem, a 
website full of pornographic material, 
which has also been involved in human 
trafficking, according to ABC News, and 
has been reported as having a “dangerous 
history.” 

• Anti-Human Trafficking Groups Partner 
Together Against Model Mayhem Where 
Steve Smith Advertises 

Steve Smith is a FAKE and is NOT the pro-
traditional family values candidate that he 
claims to be! 

¶13 For her part, Rogers later explained she pub-
lished both campaign ads to “shine a light on the char-
acter of [her] opponent and with whom he associates,” 
enabling “the voter to decide” whether Smith “had bad 
character.” Rogers ultimately prevailed in the primary 
election, defeating Smith by a narrow margin. She 
then lost the general election. 

 
B. This Lawsuit 

¶14 During the primary campaign, Pamela Young 
learned about the attack ads and “told Smith to keep 
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the Young Agency out of the controversy.” Smith 
threatened to sue Rogers over the negative ads. 

¶15 After the election, Young did what Smith had 
threatened. She sued Rogers in state court for defama-
tion and false light invasion of privacy, alleging the 
campaign ads implied Young had committed or sup-
ported the commission of sex crimes, and demanded 
presumed, special, general and punitive damages. Rog-
ers answered, denying liability. 

¶16 Discovery started. Young requested a broad 
range of financial records from Rogers in relation to 
the punitive damages claim, including bank records, 
tax returns, deeds, financial statements, business in-
terests and more. To avoid disclosing her financial rec-
ords and information, Rogers moved for summary 
judgment on all claims, arguing (1) “the First Amend-
ment bars claims for defamation and false light based 
on truthful statements about a matter of public con-
cern,” (2) Young “could not support the proposed defam-
atory meaning when faced with the high threshold for 
defamation by implication,” and (3) “even if the alleg-
edly defamatory statements were false or the implied 
defamatory meaning met the test for implied defama-
tion, [Rogers] did not make the statements with requi-
site constitutional ‘actual malice.’ ” 

¶17 Young countered that summary judgment was im-
proper because Young was not a public figure and ac-
tual malice was unnecessary. Young also clarified which 
statements in the above campaign ads supported her 
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defamation and false light claims, describing their im-
plied defamatory meaning as follows: 

• Implied defamation. “By asserting that The 
Young Agency advertised on a website ‘linked 
to sex trafficking’ or ‘involved in human traf-
ficking,’ Rogers insinuated that The Young 
Agency aided or was complicit in those crimes 
[because] ‘[a]dvertising’ on something is often 
seen as ‘support’ of something.” 

• Defamatory meaning. Young argued the radio 
ad was “capable bearing the defamatory 
meaning . . . that The Young Agency was pur-
portedly complicit in sexual misconduct with 
‘underage girls’ and aided, or was complicit, in 
‘sex-trafficking,’ ” adding that “[t]he intent 
and meaning of the [radio] message [was] 
clear. Steve Smith is a slimy character. Why? 
Because his modeling agency, The Young 
Agency, (1) ‘specializes in underage girls’ and 
(2) ‘advertises on websites linked to sex traf-
ficking’ or ‘involved in sex trafficking.’ ” 

¶18 The superior court denied Rogers’ motion for 
summary judgment in a four-sentence minute entry 
without oral argument, explaining: “The Court agrees 
with Plaintiffs’ arguments.” Rogers petitioned this 
court for special action relief to reverse the superior 
court’s denial of summary judgment.3 

  

 
 3 Rogers also filed an Emergency Motion to Stay Discovery of 
Their Finances Pending Resolution of Petition for Special Action 
on December 23, 2019, which is denied as moot. 
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SPECIAL ACTION JURISDICTION 

¶19 Special action jurisdiction is rarely appropriate 
to review the denial of summary judgment, Scottsdale 
Pub. Inc. v. Superior Ct., 159 Ariz. 72, 74 (App. 1988), 
but we may accept jurisdiction “when a suit raises se-
rious First Amendment concerns,” threatens to chill 
protected speech and may be resolved as a matter of 
law, Citizen Publ’g Co. v. Miller, 210 Ariz. 513, 516 
(2005). 

¶20 Rogers argues we should accept special action 
jurisdiction because Young’s defamation claim, if al-
lowed past summary judgment, would chill future pol-
iticians from introducing an opponent’s occupation or 
business practices into future elections, fearing the 
campaign criticism might inferentially concern the op-
ponent’s employer and lead to personal civil liability. 
Young counters that special action jurisdiction is not 
warranted because her claims do not concern the First 
Amendment’s freedom of press. 

¶21 We accept special action jurisdiction, which is 
appropriate here for the same reasons discussed in our 
freedom of press jurisprudence. See, e.g., Miller, 210 
Ariz. at 516, ¶ 8. After all, freedom of speech under the 
First Amendment “has its fullest and most urgent ap-
plication” in “campaigns for political office.” Monitor 
Patriot Co. v. Roy, 401 U.S. 265, 272 (1971). And the 
First Amendment affords no greater protection to the 
institutional press. Obsidian Fin. Group, LLC v. Cox, 
740 F.3d 1284, 1291 (9th Cir. 2014) (“[E]very other cir-
cuit to consider the issue has held that the First 
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Amendment defamation rules in Sullivan and its prog-
eny apply equally to the institutional press and indi-
vidual speakers.”). 

 
STANDARD OF REVIEW 

¶22 We review de novo the superior court’s denial of 
summary judgment on the record presented to ensure 
the court has not made a “forbidden intrusion on the 
field of free expression.” Scottsdale Pub., 159 Ariz. at 
82 (quoting New York Times Co. v. Sullivan, 376 U.S. 
254, 285 (1964)). 

¶23 Summary judgment is appropriate when “there 
is no genuine issue as to any material fact and . . . the 
moving party is entitled to a judgment as a matter of 
law,” Ariz. R. Civ. P. 56(c)(1), and should be granted “if 
the facts produced in support of the claim or defense 
have so little probative value, given the quantum of ev-
idence required, that reasonable people could not agree 
with the conclusion advanced by the proponent of the 
claim or defense,” Orme Sch. v. Reeves, 166 Ariz. 301, 
309 (1990). 

 
DISCUSSION 

I. State Defamation Law and the First 
Amendment 

¶24 A private person suing for defamation must 
prove a defendant (1) published a false and defamatory 
statement concerning the person, (2) knew the state-
ment was false and defamed the other, and (3) acted in 
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reckless disregard of these matters or negligently 
failed to ascertain them. Peagler v. Phoenix Newspa-
pers, Inc., 114 Ariz. 309, 315 (1977) (citing Restatement 
(Second) of Torts § 580B (1975)); Reynolds v. Reynolds, 
231 Ariz. 313, 317, ¶ 8  (App. 2013) (quoting Dube v. 
Likins, 216 Ariz. 406, 417, ¶ 35 (App. 2007)). The “pub-
lication must reasonably appear to state or imply as-
sertions of material fact that are provably false.” 
Yetman v. English, 168 Ariz. 71, 76 (1991).4 

¶25 The First Amendment limits state law defama-
tion actions with an organic and “profound national 
commitment to the principle that debate on public is-
sues should be uninhibited, robust, and wide-open, and 
[might] include vehement, caustic, and sometimes un-
pleasantly sharp attacks on government and public of-
ficials.” Sullivan, 376 U.S. at 2700; accord Knievel v. 
ESPN, 393 F.3d 1068, 1075 (9th Cir. 2005) (warning 
that “states tread perilously close to the limits of their 
authority” when “enforcing laws that impose liability 
for mere speech, a right explicitly guaranteed to the 
people in the United States Constitution”). Of “funda-
mental importance [under the First Amendment is] 

 
 4 We assume without deciding that Young and the Agency 
are private persons for defamation purposes. Rogers argues that 
Young is a limited purpose “public figure” who must prove actual 
malice because anything less would sanction “an attempted end-
run around the Constitution,” empowering a candidate’s friends 
and employers to easily accomplish second-hand what the candi-
date manifestly could not. We acknowledge the argument and 
concern but need not reach the issue because Young did not meet 
the summary judgment standard for non-public figures on issues 
of public concern. 
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the free flow of ideas and opinions on matters of public 
interest and concern,” Hustler Mag., Inc. v. Falwell, 
485 U.S. 46, 50 (1988), which form “the essence of self-
government,” Garrison v. La., 379 U.S. 64, 74-75 (1964), 
implicating the highest of “First Amendment values,” 
NAACP v. Claiborne Hardware Co., 458 U.S. 886, 913 
(1982). 

 
A. First Amendment Protections for 

Speech on Matters of Public Concern 

¶26 “[S]ignificant constitutional protections” are par-
ticularly warranted when private persons sue for def-
amation arising from speech of public interest and 
concern. Milkovich v. Lorain J. Co., 497 U.S. 1, 16 (1990). 
Milkovich outlined four relevant “protections” against 
First Amendment concerns. 

¶27 First, an appellate court must “independent[ly] 
examin[e]” the entire record to ensure a “judgment 
does not constitute a forbidden intrusion on the field of 
free expression.” Bose Corp. v. Consumers Union, Inc., 
466 U.S. 485, 499 (1984); accord Yetman, 168 Ariz. at 
79. “Given the rigorous scrutiny required by the first 
amendment,” courts must “carefully examine every al-
leged defamatory statement and rigorously apply the 
Milkovich standards to ensure that first amendment 
concerns are protected.” Yetman, 168 Ariz. at 79. We 
have done so here. 

¶28 Second, the plaintiff must affirmatively prove 
the falsity of an alleged defamatory statement. Phila. 
Newspapers, Inc. v. Hepps, 475 U.S. 767, 776-77 (1986); 
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see also Miller, 210 Ariz. at 517 (2005) (“When speech 
is about a matter of public concern, state tort law alone 
cannot place the speech outside the protection of the 
First Amendment.”). Although this requirement “will 
insulate from liability some speech that is [unprova-
bly] false,” the burden is justified in ensuring speakers 
can address matters of public concern without “fear 
that liability will unjustifiably result.” Hepps, 475 U.S. 
at 777-78. 

¶29 Third, the plaintiff must prove that the alleged 
defamatory statement asserts or implies an objective, 
verifiable defamatory fact. Milkovich, 497 U.S. at 20. A 
statement is not actionable when the speaker ex-
presses a subjective view, an interpretation, a theory, 
conjecture or surmise. Id. at 17-21. 

¶30 Fourth, a private person may not recover puni-
tive damages “on less than a showing of [actual] mal-
ice” for speech on matters of public concern. Gertz v. 
Robert Welch, Inc., 418 U.S. 323, 349 (1974); accord 
Scottsdale Pub. Co., 159 Ariz. at 82. 

¶31 Arizona courts have applied another coat of 
“constitutional protection” by exacting a “higher bur-
den” from defamation plaintiffs to defeat a defense mo-
tion for summary judgment. Sign Here Petitions LLC 
v. Chavez, 243 Ariz. 99, 104, ¶ 152 (App. 2017). A plain-
tiff must present evidence in the summary judgment 
record “sufficient to establish a prima facie [defama-
tion] case with convincing clarity.” Id. This require-
ment “is rooted in the notion that the expense of 
defending a meritless defamation case could have a 
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chilling effect on First Amendment rights.” Read v. 
Phoenix Newspapers, Inc., 169 Ariz. 353, 356 (1991). 
Clear and convincing evidence requires “the thing to 
be proved is highly probable or reasonably certain.” 
Gila River Indian Cmty. v. Dep’t of Child Safety, 238 
Ariz. 531, 537 (App. 2015). 

 
B. Campaign Speech is of Public Con-

cern 

¶32 At issue here are two statements of a candidate 
aimed squarely at her political opponent’s moral fit-
ness. Campaign speech represents the purest form of 
speech on public concern. Brown v. Hartlage, 456 U.S. 
45, 53 (1982) (“The free exchange of ideas provides spe-
cial vitality to the process traditionally at the heart of 
American constitutional democracy – the political 
campaign.”). 

¶33 The First Amendment safeguards an open, un-
varnished clash of ideas and narratives from candi-
dates of all stripes for consumption by voters when 
deciding which candidate most resembles or embodies 
their beliefs and ideals. Secrist v. Harkin, 874 F.2d 
1244, 1249 (8th Cir. 1989) (“While political commenta-
tors often decry the ‘low level’ of campaign tactics or 
rhetoric, the debate which accompanies public exami-
nation of candidates for public office lies at the very 
heart of the First Amendment and is essential to our 
democratic form of government.”).5 And even among 

 
 5 The dissent contends the majority’s opinion “essentially 
creates a limitless license to lie,” but, from the First Amendment’s  
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campaign material, “debate on the qualifications of 
candidates” is particularly “integral to the operation of 
the system of government established by our Constitu-
tion.” Eu v. San Francisco Cnty. Democratic Cent. 
Comm., 489 U.S. 214, 223 (1989). The U.S. Supreme 
Court has stressed the prodigious benefits derived 
from “discuss[ions about the character and qualifica-
tions of candidates” for political office: 

The importance to the state and to society of 
such discussions is so vast, and the ad-
vantages derived are so great, that they more 
than counterbalance the inconvenience of pri-
vate persons whose conduct may be involved, 
and occasional injury to the reputations of in-
dividuals must yield to the public welfare, alt-
hough at times such injury may be great. 

Sullivan, 376 U.S. at 281 (quoting Coleman v. MacLen-
nan, 98 P. 281, 286 (Kan. 1908)). 

 
C. Two Statements 

¶34 With that constitutional backdrop and direction, 
we now examine the challenged statements and the 
record to determine whether Young met her burden to 
defeat summary judgment. Put differently, we must 
decide whether the record contained enough evidence 
at summary judgment for reasonable persons to find, 

 
perspective, the dissent creates an essentially limitless license to 
litigate the defamatory implications of unmistakable electioneer-
ing material, notwithstanding the constitutional risk of chilling 
present and future candidates from challenging the business or 
occupation of their political opponents. Infra ¶ 78. 
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by clear and convincing evidence, that the “state-
ment[s] [are] capable of bearing a defamatory meaning 
. . . under all the circumstances,” Yetman, 168 Ariz. at 
79, “from the standpoint of the average reader” and ac-
counting for “the reasonable expectations of the audi-
ence.” Knievel, 393 F.3d at 1073. 

 
1. Radio ad 

“Smith is a slimy character whose modeling 
agency specializes in underage girls and ad-
vertises on websites linked to sex trafficking.” 

¶35 Young contends this statement contained ex-
press falsities and implied she and the Agency either 
support or commit sex crimes. The record at summary 
judgment does not include clear and convincing evi-
dence that reasonable listeners could hear and under-
stand the statement to assert an actionable express or 
implied defamatory falsehood. 

 
a. Express defamation 

¶36 Young claims the statement expressly defamed 
her and the Agency because the Agency does not (1) 
“specialize in underage girls,” and either did not (2) 
“advertise on websites linked to sex trafficking,” or (3) 
did not advertise on such “ ‘websites’ in the plural.” 
Rogers counters that the statement is substantially 
true or could not be reasonably understood to express 
an objective statement of verifiable defamatory fact. 
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We agree with Rogers on this summary judgment rec-
ord.6 

¶37 Substantial truth is recognized as a complete de-
fense to defamation because “in defamation law, as in 
life, determinations of fact and fiction are not zero-
sum,” Chau v. Lewis, 771 F.3d 118, 129 (2d Cir. 2014), 
and “[s]light inaccuracies will not prevent a statement 
from being true in substance, as long as the ‘gist’ or 
‘sting’ of the publication is justified,” Read, 169 Ariz. at 
355-57. Courts decide the issue of substantial truth on 
undisputed facts. Id. 

¶38 “Smith[’s] . . . modeling agency specialize[s] in 
underage girls.” This statement is substantially true 
based on the summary judgment record. Young and the 
Agency had substantial experience and meaningful ex-
pertise in the field of child modeling, not just modeling 
in general. About three years before the election, Young 
wrote an instructional book on how to succeed in child 
modeling. Pamela Young, How to Become a Kid Model: 
Secrets & Tips to Skyrocket Your Career! (2015). Child 
models comprised around 50 percent of the Agency’s 

 
 6 Parenthetically, we acknowledge our discomfort here as the 
state-sponsored election censor and remain mindful of the consti-
tutional consequences when judges or juries are asked to parse 
unmistakable campaign ads for implied defamatory meaning. 
Voters are entrusted to sift fact from fiction and cast political 
judgment at the ballot box. Thomas v. Collins, 323 U.S. 516, 545 
(1945) (Jackson, J., concurring) (“ ‘The very purpose of the First 
Amendment is to foreclose public authority from assuming a 
guardianship of the public mind [and] every person must be his 
own watchman for truth, because the forefathers did not trust any 
government to separate the true from the false for us.’ ”). 
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models. And the Agency had a dedicated “Youth Sec-
tion” on its website for prospective clients “to see the 
photographs of children that they might want to hire 
as a model.” 

¶39 The dictionary confirms our conclusion. “Special-
ize” is defined as “concentrat[ing] one’s efforts in a spe-
cial activity, field, or practice,” “pursu[ing] a special 
activity, occupation, or field of study,” and “provid[ing] 
something in particular or hav[ing] something as a fo-
cus: The shop specializes in mountain-climbing gear.” 
Specialize, Merriam-Webster Online, www.merriam-
webster.com/dictionary (last visited Nov. 3, 2020); 
American Heritage Dictionary (5th ed. 2020). Mean-
while, “underage” is defined as “less than mature or le-
gal age,” “done by or involving underage persons,” and 
“[b]elow the customary or legal age, as for drinking or 
consenting to sexual relations.” Underage, Merriam-
Webster Online; American Heritage Dictionary (5th ed. 
2020). 

¶40 “Smith[’s] . . . modeling agency . . . advertise[s] 
on websites linked to sex trafficking.” The record was 
undisputed that Steve Smith created a professional 
“Modeling Agent” profile on Model Mayhem, featuring 
the Agency’s name and logo, because Model Mayhem 
was “an industry place where all folks in the industry 
would go if they needed talent.” That is advertising and 
this statement was substantially true. See Advertise-
ment, Black’s Law Dictionary (11th ed. 2019) (defining 
“advertisement” as an item published “with the inten-
tion of attracting clients”). As for the number of web-
sites, the sting between fact and alleged defamatory 
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fiction is not appreciably different whether Young ad-
vertised on one or more websites “linked to sex traffick-
ing.” Read, 169 Ariz. at 355. 

 
b. Implied defamation 

¶41 Even if each point is substantially true, Young 
contends the facts are configured to imply an actual, 
unstated defamatory statement of fact – that Young 
and the Agency “aided or [were] complicit in” sex traf-
ficking. Defamation by implication challenges the pub-
lication of facts which, taken together, reasonably 
imply “undisclosed defamatory facts.” MacConnell v. 
Mitten, 131 Ariz. 22, 25 (1981). Implied defamation 
claims necessarily rely on nuance and unstated infer-
ences to reach a conclusion neither written nor spoken 
– juxtaposing facts to create a defamatory implication. 
See Manzari v. Associated Newspapers Ltd., 830 F.3d 
881, 889 (9th Cir. 2016) (“If the defendant juxtaposes a 
series of facts so as to imply a defamatory connection 
between them, or otherwise creates a defamatory im-
plication, he may be held responsible for the defama-
tory implication, even though the particular facts are 
correct.”) (quoting Price v. Stossel, 620 F.3d 992, 1003 
(9th Cir. 2010)).7 

 
 7 An inherent tension exists between the First Amendment 
and implied defamation claims. To account for the tension, the 
Ninth Circuit has required plaintiffs to affirmatively prove a de-
fendant intended or endorsed the defamatory implication. See, 
e.g., Dodds v. Am. Broad. Co., 145 F.3d 1053, 1064 (9th Cir. 1998); 
see also White v. Fraternal Order of Police, 909 F.2d 512, 519 (D.C. 
Cir. 1990) (“[C]ourts must be vigilant” when “entertaining claims  
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¶42 Young first claims an implied defamatory mean-
ing from the substantially true statement that Smith’s 
“modeling agency” advertised on Model Mayhem. 
Young argues: 

By asserting that The Young Agency adver-
tised on a website “linked to sex trafficking” or 
“involved in human trafficking,” Rogers in-
sinuated that The Young Agency aided or 
was complicit in those crimes. “Advertising” 
on something is often seen as “support” of 
something. For example, if the host of a popu-
lar television show utters a highly offensive 
remark, advertisers are often the first to jump 
ship to avoid any appearance they endorse or 
support that remark. 

From there, Young contends that listeners may reason-
ably interpret the statement as implying an objective, 
verifiable defamatory fact – namely, that the unnamed 
Agency approved or committed child sex crimes – all 
based on the Agency’s decision to advertise on Model 
Mayhem. 

¶43 Summary judgment should have been granted 
because the record contained no evidence of this impli-
cation. Young presented no evidence, much less clear 
and convincing evidence, showing that a reasonable fact-
finder could hear the statement that Young advertised 

 
of defamation by implication . . . not to allow an implied defama-
tory meaning to be manufactured from words not reasonably ca-
pable of sustaining such meaning.”). Arizona courts have not yet 
required this additional hurdle, even if our supreme court favor-
ably cited White in Yetman. 168 Ariz. at 79. We leave the issue for 
our supreme court to decide in the first instance. 
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on Model Mayhem as “akin to an accusation of criminal 
conduct” against Young. Harkin, 874 F.2d at 1251. The 
sort of evidence that Young might have introduced, but 
didn’t, includes testimony and opinions of qualified lay 
and expert witnesses. See, e.g., Yetman, 168 Ariz. at 80 
(describing “most important” evidence at defamation 
trial as the testimony of an objective, informed news 
reporter who heard the remark as a defamatory accu-
sation and expert witness opinions “that the remark 
was susceptible to the interpretation”). 

 
i. Opinion and argument 

¶44 Beyond that, the statements are absolutely pro-
tected as opinion and argument, rather than fact, un-
der the First Amendment. AMCOR Inv. Corp. v. Cox 
Ariz. Publ’ns, 158 Ariz. 566, 568-69 (App. 1988) (“[W]e 
might well use ‘argument’ as a synonym for ‘opinion’ 
since we deal with the question whether the words 
complained of were part of an attempt by the defend-
ants to persuade their readers that a governmental act 
by the city council was wrong.”). 

¶45 At most, the campaign ads are mixed statements 
of fact and opinion. Arizona courts have recognized 
that “public commentary is almost limitless in its 
richness and variety” and “frequently intermix[es] 
statements of fact with evaluations, conclusions, and 
argumentation.” Id. at 569. As a result, we have re-
jected “any attempt simply to distinguish linguistically 
between fact and opinion” as “too mechanical,” and 
found “no workable bright-line distinction between 
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fact and opinion.” Id. at 569, 571. “Any standard for 
determining whether a particular piece of commen-
tary is actionable must . . . leave considerable room for 
‘rhetorical hyperbole,’ ” and courts “must always be in-
formed by acute awareness of the public’s need, re-
flected in the Constitution, for free debate on public 
issues.” Id. at 569, 572. “The first amendment prohibits 
efforts to ensure ‘laboratory conditions’ in politics; 
speech rather than damages is the right response to 
distorted presentations and overblown rhetoric.” Ste-
vens v. Tillman, 855 F.2d 394, 404 (7th Cir. 1988). 

¶46 Since Milkovich, the Ninth Circuit has used a 
three-factor balancing test to determine whether rea-
sonable persons could hear a statement to imply an as-
sertion of objective fact rather than opinion or 
argument. Obsidian, 740 F.3d at 1293-94. The test con-
siders (1) whether the general tenor of the entire work 
negates the impression that the defendant was assert-
ing an objective fact; (2) whether the defendant used 
figurative or hyperbolic language that negates that im-
pression; and (3) whether the statement in question is 
susceptible of being proved true or false. Id. (citing 
Unelko Corp. v. Rooney, 912 F.2d 1049, 1053 (9th Cir. 
1990)). We consider each factor. 
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• Whether the general tenor of the en-
tire work negates the impression that 
defendant was asserting an objective 
fact. 

¶47 Arizona courts afford “great weight to the con-
text in which the statements are made,” AMCOR, 158 
Ariz. at 570-71, and the “impression created by the 
words used as well as the general tenor of the expres-
sion, from the point of view of the reasonable person,” 
Yetman, 168 Ariz. at 79. “[F]ree debate requires an 
analysis not only of the words used but also the context 
in which they appear [and] the entire circumstances 
surrounding the publication.” AMCOR, 158 Ariz. at 
569. When excising protected opinion from unprotected 
fact, courts must consider “the wider social and politi-
cal setting of the publication” and the publication’s 
purpose and “intended audience.” Id. The “[b]roader so-
cial context can include any particular customs or con-
ventions that could signal to readers or listeners that 
what is being read or heard is likely to be opinion, not 
fact.” Chau, 771 F.3d at 129 (internal quotation marks 
omitted). 

¶48 The words challenged here were uttered in an 
overtly political radio ad, deliberately framed to secure 
votes in a heated primary campaign race and plainly 
aimed at an election opponent. “It is difficult to imag-
ine a public context which would point more strongly 
toward ‘opinion’ than [a federal congressional cam-
paign].” Harkin, 874 F.2d at 1249. Campaign ads are 
neither created nor consumed for educational value or 
balanced perspective, and reasonable listeners of such 
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content “expect to hear a great deal of opinion.” Id. “[A] 
campaign press release is not a research monograph; 
such a release is at least as likely to signal political 
opinion as a newspaper editorial or political cartoon.” 
Id.; accord Planned Parenthood of the Columbia/ 
Willamette, Inc. v. Am. Coal. of Life Activists, 244 F.3d 
1007, 1019 (9th Cir. 2001) (acknowledging the “well-
recognized principle that political statements are in-
herently prone to exaggeration and hyperbole”). And 
voters are desensitized to the seasonal swarm of accu-
sations and mind-numbing enmity occasioned by elec-
tions. See Koch v. Goldway, 817 F.2d 507, 509 (9th Cir. 
1987) (noting that in “a heated political debate,” “cer-
tain remarks are necessarily understood as ridicule or 
vituperation, or both, but not as descriptive of factual 
matters”); Lynch v. New Jersey Educ. Ass’n, 735 A.2d 
1129, 1136 (N.J. 1999) (“Readers know that statements 
by one side in a political contest are often exaggerated, 
emotional, and even misleading.”). 

¶49 In tone and substance, this radio ad resembles 
campaign mailers and commercials that biennially 
flood our airwaves and overwhelm our mailboxes – ne-
gating any reasonable impression that the attack ad 
conveyed or asserted precise and objective facts. See 
Obsidian, 740 F.3d at 1294. The announcer’s words, ac-
companied by “creepy audio effects,” represented an 
unadorned, slanted pitch for votes. The ad’s political 
purpose was overt and transparent. It reflects a hard 
punch thrown during a primary brawl, targeting a po-
litical opponent and touting a personal narrative, leav-
ing no reasonable listener with the parting impression 
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that the unnamed “modeling agency” has in fact sup-
ported or committed sex crimes. See Desert Sun Publ’g 
v. Superior Court, 97 Cal. App. 3d 49, 53 (1979) (stress-
ing the public’s tendency to view campaign material as 
an attack on “loyalties” and “motives” of a political ri-
val rather than an imputation of criminal conduct). 

 
• Whether the defendant used figura-

tive or hyperbolic language that ne-
gates the impression of objective fact. 

¶50 In determining whether a statement, “though 
appearing to be factual, must be held to be within the 
First Amendment’s protection, we consider the nature 
of the assertions and their relationship with the rest of 
the article,” including the publication’s internal struc-
ture, the challenged statement’s place in the publica-
tion, and “the wider social and political setting of the 
publication.” AMCOR, 158 Ariz. at 571. 

¶51 The publication here was a campaign radio spot 
– comprised of 133 words and roughly 11 statements, 
including eight statements of pure political opinion,8 

 
 8 Eight statements of pure opinion: (1) “Tom O’Halleran is a 
dangerous leftist and ally of Nancy Pelosi and the open borders 
lobby,” (2) O’Halleran will “win again if we run Steve Smith for 
Congress,” (3) “Smith is a slimy character,” (4) Smith “ridiculed 
our much needed border wall,” (5) “Slimy Steve Smith can’t beat 
O’Halleran and the anti-Trump left,” (6) “Only Wendy Rogers 
will” win the general election, (7) “Wendy Rogers strongly sup-
ports President Trump and the President’s conservative agenda,” 
and (8) Rogers “stand[s] with President Trump, standing with 
us.” 
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two statements of pure fact,9 and the challenged state-
ment, which mixes fact and opinion. As pure opinion, 
eight of the statements are absolutely protected under 
the First Amendment. And when combined, all 11 
statements convey a definite political opinion and un-
varnished plea for Republican primary voters. “We 
would be unwarranted in parsing the [full publication] 
so as to treat these statements differently from the rest 
of the [publication].” Id.; see also Robert D. Sack, Sack 
on Defamation § 4:3:1[A], [B] (“Potentially defamatory 
statements in the guise of statements of fact uttered 
during a bitter political debate are particularly likely 
to be understood as rhetorical opinion.”). 

¶52 Reasonable listeners could not confuse this un-
mistakable political flamethrower – deployed in the 
course of a high-profile, mud-filled congressional elec-
tion campaign – as a statement of objective fact, even 
if laced with factual grains. See, e.g., Moats v. Republi-
can Party of Neb., 796 N.W.2d 584, 596 (Neb. 2011) (rec-
ognizing that “political campaign brochure” is “written 
to persuade voters to vote against [an opponent] 
through the use of both rhetoric and hyperbole” and 
“no reasonable reader would conclude otherwise”). The 
harsh language in the radio ad dispels any reasonable 
expectation of objective facts. Obsidian, 740 F.3d at 
1294. 

 
 9 Two statements of pure fact: (1) “Wendy Rogers is a deco-
rated Air Force pilot [and] small business owner,” and (2) “Smith 
opposed Trump, never endorsed Trump against Clinton. 
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¶53 The announcer’s passing reference to an un-
named “modeling agency” is sandwiched between 
pointed barbs at political opponents and praise for po-
litical allies, sprinkled with references to hot-button 
immigration issues. Not unexpectedly, the announcer 
then pivots to Rogers, touting her partisan and mili-
tary bona fides and promising she will win the general 
election if nominated. Simply put, one purported “ver-
ifiable” statement of fact in a sea of pure opinion “does 
not justify ignoring the essential nature of the expres-
sion of which these statements were a part.” AMCOR, 
158 Ariz. at 571. And the fundamental “need for free 
and open debate on public issues and governmental ac-
tion should not be chilled by rules requiring courts ar-
tificially to single out statements of fact and treat them 
in a vacuum, unrelated to the argument of which they 
are a part.” Id. 

¶54 A final point. In her deposition, Young recounted 
her accountant’s reaction to the campaign ad. The ac-
countant called Young in disbelief, emphasizing it 
“can’t be” and the “things we heard on television, we 
couldn’t believe.” But this reflexive disbelief harms ra-
ther than helps Young’s defamation claim. 

 
• Whether the statement in question is 

susceptible of being proved true or 
false. 

¶55 Young contends the phrase “specialize[s] in 
underage girls” represents a precise, specific and ver-
ifiable accusation of criminal activity. We are not 
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persuaded. This statement lacks the specificity and 
precision to be proven objectively true or false. “Under 
the aegis of the First Amendment, a particular word or 
phrase ordinarily cannot be defamatory unless in a 
given context it reasonably can be understood as hav-
ing an easily ascertainable and objectively verifiable 
meaning.” Levinsky’s, 127 F.3d at 129; accord Harkin, 
874 F.2d at 1251 (“[W]e find that in context the chal-
lenged statements concerning fundraising are not so 
precise, specific, or verifiable that they can be equated 
. . . as akin to an accusation of criminal conduct.”). 

¶56 This radio ad delivered a plain accusation often 
leveled by opposing candidates in elections – one can-
didate denouncing a political opponent’s moral com-
pass and partisan bona fides. The ad is plainly aimed 
at Steve Smith; it never even mentions Young or the 
Agency. AMCOR, 158 Ariz. at 570-71 (“There was no 
allegation or even an implication that AMCOR was 
guilty of illegal or criminal conduct. . . . [I]t is im-
portant here that the primary target of Jennings’ ire 
was the city council, not AMCOR.”). 

¶57 We recognize, of course, that the words “special-
ize in underage girls” could be interpreted to imply 
criminal misconduct. At a minimum, however, the 
terms “specialize” and “underage” are vague. “The va-
guer a term, or the more meanings it reasonably can 
convey, the less likely it is to be actionable.” Levinsky’s, 
127 F.3d at 129. We cannot ignore, for instance, the rea-
sonable and less nefarious meaning that would neatly 
fit into a heated political campaign, especially this 
one. According to the record, Rogers wanted voters to 
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conclude that Steve Smith was not the family values 
candidate he claimed and she hammered Smith’s occu-
pation to make that point – that Smith monetized in-
nocence and objectified kids for pure commercial ends. 
Under that constitutionally protected interpretation, 
Rogers did not accuse Smith or Young of criminal en-
terprise, but instead accused Smith of using kids for 
material gain, partnering with dictatorial and super-
cilious stage parents who force their toddlers to com-
pete in regional child modeling pageants. See Knievel, 
393 F.3d at 1075 (“[N]ot all statements that could be 
interpreted in the abstract as criminal accusations are 
defamatory” when placed in context.). 

¶58 We also recognize that the term “underage girls,” 
when searched on Westlaw, is likely to return criminal 
cases in which the term has a criminal meaning. The 
dissent proves the point with a string citation of child 
pornography cases. Infra ¶ 74. But a Westlaw search is 
unlike the heated political campaign described in this 
record, which shows that Rogers seized on Smith’s day 
job as a central campaign issue and theme, presenting 
it as “proof ” that Smith lacked family values. Manzari, 
830 F.3d at 890 (“[A] defamatory meaning must be 
found, if at all, in a reading of the publication as a 
whole.”).10 

 
 10 The dissent claims that Rogers conceded the defamatory 
implication of “underage girls” when she agreed in her deposition 
that “Wendy Rogers really likes underage boys” is “seedy sound-
ing.” Infra ¶ 76. We see no concession. An adult who “really likes 
underage boys” is plainly unlike a “modeling agency specializ[ing] 
in underage girls.” As untethered to business, the former is  
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¶59 And again, a statement is not actionable simply 
because it includes or purports to include a patina of 
fact. “[M]erely because a commentary contains both 
opinion and alleged fact does not result in the article 
being actionable in tort.” AMCOR, 158 Ariz. at 571. In-
deed, “[i]t is the rare commentary that will be totally 
devoid of supporting ‘facts’ or premises.” Id. A defama-
tion plaintiff must do more to defeat summary judg-
ment than conjure the possible defamatory meanings 
of adjective-noun combinations. Courts need not wield 
a magnifying glass to extract implied accusations of 
malfeasance embedded in campaign literature, ferret-
ing through factual statements to unearth defamatory 
meaning. Chapin, 993 F.2d at 1098 (“A magnifying 
glass is no aid to appreciating a Seurat, and the pat-
tern of a complex structure is often discernable only at 
some distance.”). 

¶60 The record at summary judgment lacked evi-
dence to show, by clear and convincing evidence, that 
reasonable listeners could have understood this politi-
cal attack ad to actually and objectively imply a precise 
and verifiable undisclosed fact – namely, that Young 
and the Agency “were complicit in sexual misconduct 
with ‘underage girls’ and aided or were complicit in sex 
trafficking.” 

 
  

 
intuitively disconcerting; the latter may capture Young’s exper-
tise and well-earned reputation in the competitive world of child 
models. 
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2. Campaign blog 

“Steve Smith personally advertises on the web-
site, Model Mayhem, a website full of porno-
graphic material, which has also been involved 
in human trafficking, according to ABC News, 
and has been reported as having a ‘dangerous 
history.’ ” 

¶61 Young also contends Rogers defamed her and 
the Agency in this campaign blog statement, again by 
implication, because a reasonable reader would infer 
that Young and the Agency supported or committed sex 
crimes. This claim cannot survive summary judgment 
for at least two reasons. 

¶62 First, Rogers had a complete defense to implied 
defamation under the First Amendment because the 
statement directed readers to the source of her infor-
mation. A publication that discloses the factual basis 
for its negative conclusion “typically falls within the 
protection of the First Amendment, even if it relies on 
faulty reasoning.” See Partington v. Bugliosi, 56 F.3d 
1147, 1156 (9th Cir. 1995) (“The courts of appeals that 
have considered defamation claims after Milkovich 
have consistently held that when a speaker outlines 
the factual basis for his conclusion, his statement is 
protected by the First Amendment.”). Applied here, the 
underlined words – “according to ABC News” – were 
hyperlinked to the campaign’s source of information, 
the ABC News article about Model Mayhem’s “danger-
ous history.” Supra at ¶¶ 5-6. 



App. 60 

 

¶63 Young criticizes Rogers’ reliance on the ABC 
News article because Rogers did not verify the content 
she relied on before posting it. But the article accu-
rately reported a lawsuit against Model Mayhem – 
with quotes and attribution from sources (a model, 
photographer and detective) who expressed their con-
cerns about sexual predators lurking on the Model 
Mayhem platform. Rogers had no reason to doubt the 
article’s accuracy. Cf. St. Amant v. Thompson, 390 U.S. 
727, 731 (1968) (no reckless disregard when no evi-
dence of probable falsity, even without evidence of rep-
utation for veracity). 

¶64 Second, we cannot ignore the blaring takeaway 
in bold, red print: “Steve Smith is a FAKE and is NOT 
the pro-traditional family values candidate that he 
claims to be!” The statement’s tenor and substance are 
directed with laser focus at candidate Steve Smith – 
not Young or her agency. Rogers shined a caustic, ten-
dentious spotlight on her political opponent’s moral 
compass and family-values narrative. See Masson v. 
New Yorker Mag., Inc., 501 U.S. 496, 517 (1991) 
(“[W]ords and punctuation express meaning. Meaning 
is the life of language.”). 

¶65 Young counters that Smith’s day job is irrele-
vant because he “kept his work at The Young Agency 
separate from his political activity,” and the Agency 
never donated to or participated in Smith’s campaigns. 
That misses the point. Smith worked full-time at the 
Agency for over a decade before running for Congress 
– building a reputation and earning a livelihood. Put 
bluntly, a candidate’s business is the people’s business 
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– standard fare and fair game in an election contest. 
Cf. Lewis v. NewsChannel 5 Network, L.P., 238 S.W.3d 
270, 300 (Tenn. Ct. App. 2007) (“[T]o have the presence 
of a private person shield a public official from reports 
about his or her official misconduct would begin to rot 
the underlying foundation of the freedoms of speech 
and of the press.”). For good or ill, Smith and his busi-
ness or occupation are inseparable to voters who are 
understandably interested in a candidate’s moral fiber. 
Garrison, 379 U.S. at 77 (the public’s rightful scope 
of investigation encompasses “anything which might 
touch on [a candidate’s] fitness for office [including] 
dishonesty [and] malfeasance”). And future candidates 
should not avoid the topic for fear of incurring civil 
tort damages. Schiavone Const. Co. v. Time, Inc., 619 
F. Supp. 684, 705 (D.N.J. 1985) (discussion of federal 
nominee “could hardly proceed without discussion of 
his ties” to plaintiff construction company). 

¶66 The court sympathizes with Young, who has cul-
tivated a sterling reputation and who never pursued 
the political spotlight. But on this record, summary 
judgment was required. The record lacks clear and con-
vincing evidence that reasonable persons heard the 
challenged half-sentence about Smith’s personal ad-
vertising practices to imply that Young and the Agency 
assist “sex trafficking” or support “sexual misconduct 
with underage girls.” A creative defamation claim must 
not muffle debate or impinge fundamental rights and 
processes. We recognize that political speech is some-
times unpleasant if not unpalatable, but the importance 
of free and uncensored debate overshadows the danger 
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of misuse on this record. See McIntyre v. Ohio Elections 
Comm’n, 514 U.S. 334, 357 (1995). 

 
II. Punitive Damages: Actual Malice 

¶67 For those and more reasons, the superior court 
should have also granted summary judgment on the 
punitive damages claim and denied Young’s motion to 
compel evidence of Rogers’ net worth. A defamation 
claim for punitive damages requires clear and convinc-
ing evidence of actual malice. Gertz, 418 U.S. at 349; 
Read, 169 Ariz. at 356. Actual malice requires proof 
that the defendant acted “with knowledge that [the 
statement] was false or with reckless disregard of 
whether it was false or not.” Sullivan, 376 U.S. at 280. 
“The question whether the evidence in the record in a 
defamation case is sufficient to support a finding of 
actual malice is a question of law.” Harte-Hanks 
Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 685 
(1989). 

¶68 Young’s evidence of actual malice at summary 
judgment included the fact that (1) Rogers was moti-
vated “to defame the Young Agency” by “attack[ing] the 
character of her political enemy Smith,” and that (2) 
“Rogers failed to ascertain” the status of litigation 
mentioned in the ABC News article. But, even together, 
“motive” and “an extreme departure from professional 
standards . . . cannot provide a sufficient basis for find-
ing actual malice.” Id. at 664-658. 
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III. False Light 

¶69 The superior court should also have dismissed 
Young’s false light invasion of privacy claim at sum-
mary judgment. A false light claim requires actual 
malice. See Desert Palm Surgical Grp. v. Petta, 236 
Ariz. 568, 580, ¶ 29 (App. 2015) (actual malice an ele-
ment of false light invasion of privacy). The record 
lacked such evidence. 

 
CONCLUSION 

¶70 We reverse the superior court and enter sum-
mary judgment for Rogers. 

 
CATTANI, J., dissenting: 

¶71 The majority opines that no reasonable person 
could possibly understand the statement that the 
Young Agency “specializes in underage girls and adver-
tises on websites linked to sex trafficking” to insinuate 
that the Young Agency was complicit in child sex traf-
ficking or similar wrongful, even criminal conduct. But 
that appears to be precisely what was insinuated. Be-
cause a reasonable person could understand the state-
ment’s clear and potentially defamatory implication, 
the superior court correctly denied Rogers’s motion for 
summary judgment. Accordingly, I respectfully dissent 
from this court’s opinion reversing that ruling. 

¶72 As detailed by our supreme court in Yetman v. 
English, the superior court is the initial gatekeeper in 
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defamation cases, tasked with deciding whether the 
statement at issue is capable of bearing a defamatory 
meaning. 168 Ariz. 71, 78-79 (1991); see also Sign Here 
Petitions LLC v. Chavez, 243 Ariz. 99, 105, ¶ 20 (App. 
2017). In performing this duty, the court must assess 
the literal words of the statement and “the impression 
created by the words used as well as the general tenor 
of the expression, from the point of view of the reason-
able person,” considering the statement under the cir-
cumstances in which it was made. Yetman, 168 Ariz. at 
76 (emphasis and citation omitted). “The key inquiry is 
whether the challenged expression . . . would reasona-
bly appear to state or imply assertions of objective 
fact.” Id. (emphasis and citation omitted). If the court 
determines that the statement is capable of bearing a 
defamatory meaning, the jury, rather than the court, is 
the ultimate arbiter of “whether the defamatory mean-
ing of the statement was in fact conveyed.” Id. at 79. 
In my view, the superior court here did precisely what 
Yetman directs: it reasonably concluded that the state-
ment in the radio ad was capable of bearing a defama-
tory meaning and properly left the resolution of the 
case to the jury. 

¶73 The majority may be correct that the radio ad 
was not outright false in stating that the Young Agency 
“specializes in underage girls and advertises on web-
sites linked to sex trafficking”: the Young Agency em-
ploys female models who are under the age of majority, 
and it has advertised on the Model Mayhem website, 
which, like other websites – including Craigslist and 
Facebook – has apparently been used by bad actors 



App. 65 

 

(unrelated to the website operators) who committed 
sexual offenses. But the fact that Rogers’s statements 
may be technically correct does not insulate her from 
potential liability for what she insinuated rather than 
said explicitly. See Phx. Newspapers, Inc. v. Church, 103 
Ariz. 582, 587-88 (1968). And there is little question 
that a jury could find Rogers’s juxtaposition of “under-
age girls” and “sex trafficking” in the same sentence to 
insinuate that the Young Agency was involved in 
highly questionable – if not illegal – activities. 

¶74 Rogers’s use of the term “underage girls” is par-
ticularly telling. The term “underage” here is unteth-
ered to its ostensible context – a model under the age 
of 18 is not “underage” for purposes of portraying a 
child under the age of 18. Even the majority’s preferred 
interpretation – that the term referred to the children 
of “dictatorial and supercilious stage parents who force 
their toddlers to compete in regional child modeling 
pageants,” see supra ¶ 57 – is not really captured be-
cause the term includes 17-year-olds as well. But even 
assuming the term’s technical accuracy in denoting in-
dividuals under the age of majority, its connotation is 
far less innocent; in case law, for example, “underage 
girls” is used almost exclusively in the context of sex-
ual conduct with victims under the age of consent. See, 
e.g., City of Los Angeles v. Patel, 576 U.S. 409, 436 
(2015) (Scalia, J., dissenting) (referring to “prostitution 
of underage girls”); State v. Burgess, 245 Ariz. 275, 278, 
¶ 11 (App. 2018) (addressing child prostitution stat-
ute); Mangan v. Mangan, 227 Ariz. 346, 349, ¶ 10 (App. 
2011) (noting “illegal pornography sites that appeared 
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to depict violence against underage girls”); State v. 
Fischer, 219 Ariz. 408, 416, ¶ 27 (App. 2008) (referenc-
ing “underage girls” in the context of the crime of sex-
ual conduct with a minor). And nothing suggests a 
different context here. 

¶75 Even Rogers herself seems to recognize the 
highly charged nature of the term “underage girls.” 
Rogers’s reply in this special action characterizes the 
radio ad as stating that “the Young Agency ‘specializes’ 
in representing minors.” (Emphasis added.) Had the ad 
actually said “minors” rather than “underage girls,” 
Rogers’s assertion that the statement was factual and 
relatively benign would be more persuasive. But that 
is not what was said. 

¶76 Rogers’s deposition testimony further underscores 
this point. Responding to questioning, she agreed, for 
example, that she “generally like[s] children,” both 
male and female. But when asked, “True or False, 
Wendy Rogers really likes underage boys?” Rogers re-
sponded, “False” because that phrasing has an “unde-
sirable nuance” and is “seedy-sounding.” A jury could 
likewise conclude that when Rogers broadcast an ad 
characterizing the Young Agency’s specialty as “under-
age girls,” she necessarily inserted, to use her own 
words, an “undesirable nuance” and left the impression 
that the agency was “seedy.” 

¶77 And this “undesirable nuance” was compounded 
by the immediately following reference to “adver-
tis[ing] on websites linked to sex trafficking.” Special-
izing in underage girls and linked to sex trafficking? A 
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reasonable person could easily understand the subtext 
as a statement that the Young Agency was complicit in 
child sex trafficking or similar wrongful, even criminal 
conduct. And the political nature of the ad does not 
override that clear implication. 

¶78 The majority has essentially held that, because 
the statement appeared in a political attack ad in a 
“spirited, combative and sometimes unpleasant” elec-
tion campaign, no one could understand it as an asser-
tion of fact. See supra ¶¶ 9, 44-60. Setting aside the 
irony of concluding that the statement and its obvious 
implication could not be understood as a statement of 
provable fact while also finding that the statement is 
substantially true, see supra ¶¶ 36-40, the majority’s 
position essentially creates a limitless license to lie 
about someone not associated with any political cam-
paign as long as the lie is bookended by comments dis-
paraging the values held by one’s actual political 
opponent. But the political focus of an ad could not pos-
sibly preclude a defamation claim, for example, based 
on a demonstrably false statement that the candidate’s 
employer is a convicted rapist, and in my view, the 
same reasoning applies here. See Yetman, 168 Ariz. at 
76 (requiring analysis not just of the “general tenor” of 
the expression where a challenged statement appears, 
but also the literal words and the impression created 
by those words). Thus, I agree with the superior court 
that Young is entitled to present the case to a jury. 

¶79 Citing Yetman, the majority suggests that Young’s 
claim was essentially unprovable without “testimony 
and opinions of qualified lay and expert witnesses.” See 
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supra ¶ 43. Respectfully, and as in Yetman itself, such 
testimony might be valuable trial evidence, but it is 
not necessary to the court’s legal determination of 
“whether the challenged expression . . . would reason-
ably appear to state or imply assertions of objective 
fact.” Yetman, 168 Ariz. at 76 (emphasis and citation 
omitted). The majority cites no authority for the prop-
osition that a plaintiff must offer proof that someone 
who heard or saw the statement actually did think it 
was defamatory. As Yetman held, the issue on sum-
mary judgment is simply whether the statement is “ca-
pable of bearing a defamatory meaning.” Id. at 79 
(emphasis added). Moreover, Pamela Young described 
having the type of evidence the majority suggests 
was missing: the modeling agency’s accountant, for 
example, contacted her in disbelief at the radio ad’s al-
legations. The majority ignores the accountant’s under-
standing of the ad’s insinuation while focusing instead 
on the accountant’s disbelief, which may reasonably be 
attributable to his familiarity with the Young Agency 
and not, as the majority suggests, to his supposed opin-
ion that the statements were per se unbelievable. See 
supra ¶ 54. 

¶80 Finally, while acknowledging the standard set 
forth in Yetman, the majority ignores Yetman’s holding. 
The court opined in that case that neither side was en-
titled to judgment as a matter of law on a defamation 
claim against a legislator who asked – in reference to 
a member of a county Board of Supervisors – “What 
kind of communist do we have up there that thinks it’s 
improper to protect your [property] interests?” Yetman, 
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168 Ariz. at 73, 82. The Yetman court reasoned that 
while “the comment, made in such a setting and in 
such a context, could easily be interpreted as nothing 
more than rhetorical political invective or hyperbole,” 
its words were nevertheless “sufficiently ambiguous 
that a reasonable listener in that audience . . . might 
reasonably interpret the words as a statement or im-
plication of fact.” Id. at 79-80. 

¶81 The same is true here. Perhaps the statement 
was simply rhetorical hyperbole excoriating Steve 
Smith for his association with child models and their 
“dictatorial and supercilious stage parents,” but the 
majority itself acknowledges “that the words ‘special-
ize in underage girls’ could be interpreted to imply 
criminal misconduct.” See supra ¶ 57. And that is pre-
cisely why Young is entitled to present the case to a 
jury. See Yetman, 168 Ariz. at 79 (“There remains the 
category of cases involving assertions to which reason-
able people might clearly give conflicting interpreta-
tions. In these cases, the question must be left to the 
jury.”). 

¶82 If this matter goes to trial, Rogers will undoubt-
edly present the arguments about context and attenu-
ation advanced by the majority. But on this record, we 
may grant her relief only if we conclude that, as a mat-
ter of law, her statement characterizing the Young 
Agency as one that “specializes in underage girls and 
advertises on websites linked to sex trafficking” could 
not be understood to insinuate wrongful conduct by the 
Young Agency. Because that appears to be the very 
impression conveyed, and because reasonable jurors 



App. 70 

 

could in fact hear it that way, in my view, Young is en-
titled to present the case to a jury. 

¶83 In sum, I agree with the superior court’s ruling 
denying Rogers’s motion for summary judgment, and I 
respectfully dissent from the majority’s contrary opin-
ion. 
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MINUTE ENTRY 

(Filed Nov. 12, 2019) 

 The Court has considered Defendants’ Motion for 
Summary Judgment filed on August 27, 2019, Plain-
tiffs’ Response, and Defendants’ Reply. The Court does 
not need oral argument to decide this Motion. The 
Court agrees with Plaintiffs’ arguments. 

 IT IS ORDERED denying Defendants’ Motion for 
Summary Judgment filed on August 27, 2019. 

 The Court has also received Plaintiffs’ Motion To 
Strike Defendants’ “Reply Statement Of Facts In Sup-
port Of Their Motion For Summary Judgment” And 
All Exhibits Attached Thereto Under Rules 7.1(f )(2), 
7.1(f )(3), AND 56(c)(4) filed on November 4, 2019. By 
the time the Court received this Motion, it had already 
read Defendants’ “Reply Statement Of Facts In Sup-
port Of Their Motion For Summary Judgment” and the 
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attached exhibits. While the Court agrees with the 
concepts cited in Plaintiffs’ Motion, ultimately, Defen-
dants’ Reply Statement of Facts and the exhibits did 
not sway the Court’s opinion. 

 IT IS ORDERED denying Plaintiffs’ Motion To 
Strike Defendants’ “Reply Statement Of Facts In Sup-
port Of Their Motion For Summary Judgment” And 
All Exhibits Attached Thereto Under Rules 7.1(f )(2), 
7.1(f )(3), AND 56(c)(4) filed on November 4, 2019, as 
moot. 
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U.S.C.A. Const. Amend. I 

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

 
U.S.C.A. Const. Amend. VII 

In Suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury 
shall be preserved, and no fact tried by a jury, shall be 
otherwise re-examined in any Court of the United 
States, than according to the rules of the common law. 

 
Ariz. Const. art. II, § 6 

Every person may freely speak, write, and publish on all 
subjects, being responsible for the abuse of that right. 

 
Ariz. Const. art. II, § 23 

The right of trial by jury shall remain inviolate. Juries 
in criminal cases in which a sentence of death or im-
prisonment for thirty years or more is authorized by 
law shall consist of twelve persons. In all criminal 
cases the unanimous consent of the jurors shall be nec-
essary to render a verdict. In all other cases, the num-
ber of jurors, not less than six, and the number 
required to render a verdict, shall be specified by law. 
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In the Matter Of: 

PAMELA YOUNG vs WENDY ROGERS 

CV2018-013114 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

WENDY ROGERS 

August 29, 2019 

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

*    *    * 

 [50] Q. Okay. And you aired those ads so you 
could beat Smith in the primary, correct? 

 A. I wanted to win. 

 Q. That’s why you ran those ads, right? 

 A. I wanted to win. 

 Q. Is that why you ran those ads? 

 A. It’s nothing different than anything else I did 
to win. One has to shine the light on the opponent. 

*    *    * 

 [52] Q. Well, you published on slimysteve.com 
that Smith worked at the Young Agency, correct? 

 A. Yes. 

 Q. So you were aware that Smith worked at the 
Young Agency and the Young Agency was being 
dragged into this controversy, correct? 

 A. It was not I who dragged it in. It was he. 
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 Q. “He” being Smith? 

 A. Yes. 

 Q. All right. How did he drag the Young Agency 
into this controversy? By working there? 

 A. Presumably. 

 Q. Any other way that Smith, quote, dragged the 
agency into this controversy? 

 A. Not that I know of. 

 Q. So, again, you knew that Smith worked for the 
Young Agency. Did you have any concern what those 
ads might do to the reputation of the Young Agency or 
Pamela Young? 

 A. It did not -- 

  MR. WALSH: Object to the form. Go ahead.  

 A. It did not occur to me. 

*    *    * 

 [82] Q. (By Mr. Fischbach) Are you aware of any 
basis to claim that Model Mayhem solicits sex traffick-
ers? 

 A. It would not surprise me. 

 Q. Well, do you have any knowledge of it? Strike 
that. Do you have any evidence that Model Mayhem 
solicits sex traffickers? 

 A. I do not. 
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*    *    * 

 [96] Q. Do you have any evidence that the Young 
Agency has ever been complicit in sex trafficking? 

 A. I do not. 

 Q. Do you have any evidence that Pamela Young 
has ever been complicit in sex trafficking? 

 A. I do not. 

 Q. Do you have any evidence that the Young 
Agency has ever been convicted in sexual miscounduct 
of underage girls? 

 A. I do not. 

 Q. Do you have any evidence that Pamela Young 
has ever been complicit in sexual contact with under-
age girls? 

 A. I do not. 

*    *    * 

 




