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QUESTION PRESENTED

The Board of Regents’ decision to terminate Petitioner’s
tenured professorship relied substantially on a 2012 Post-Ten-
ure Review Report ("PTR™) of Petitioner supposedly written
and signed by the six members of the 2012 Dept T2nured Fac-
ulty Review Committee ("Committee™). Did the federal circuit
err by sanctioning the lower court ruling dismissing Peti-
tioner’s complaints under FRCP 12(b)(6) for failure to state a
claim based on the Board of Regents’ decision despite:

1. During the hearing before ALJ Greta, Prof. Irv Hentzel
a member of the Committee testified under Oath that he never
saw this 2012 PTR before the hearing, he never participated,
voted on, or signed any review of Petitioner in 2012 and that
the Committee did not conduct, prepare, write, vote on, or sign
that PTR or any other review of Petitioner in 2012.

2. After the hearing, Petitioner met with other members
of the Committee including Profs. Yiu Tung Poon and Zhijun
Wu. They stated to him in recorded conversations that the 2012
Committee did not conduct, prepare, write, vote on, or sign any
Post-Tenure Review report of Petitioner in 2012.

3. The federal circuit did not conduct any de novo review
of the issues in Petitioner’s appeals as required by the standard
of review of motions to dismiss including under Rule 12(b)(6)
for failure to state a claim by this Supreme Court’s authorities.




Parties to the proceeding

The petitioner is Dr. Moulay Tidriri. Respondents in Case
19-cv-321 are: The Board of Regents, lowa State University,
Mary Vermeer Andringa, Rochelle Athey, Tony Atilano,
Sherry Bates, Clifford Bergman, Dawn Bratsch-Prince, Susan
Carlson, Joel Congdon, Patty Cownie, Joan Cunnick, Bob
Donley, Milt Dakovitch, Jennifer Davidson, Domenico D’Al-
lesandro, Veronica Dark, Maureen DeArmond, Eugene De-
isinger, Aaron DelLashmutt, Derek Doebel, Dorothy Fowles,
Steven Freeman. Nicholas Grossman, Dermot Hayes, Eliza-
beth Hoffman, Leslie Hogben, Carrie Jacobs, Rachael Jonh-
son, Elgin Johnston, Wolfgang Kliemann, Steven Leath, How-
ard Levine, Glenn Luecke, Larry McKibben, Roger Maddux,
Michael Martin, Mark Miller, Katie Mulholand, Kathryn
Overberg, Justin Peters, Yiu Tung Poon, Bruce Rastetter, Dale
Ruigh, Paul Sacks, Subhash Sahai, Beate Schmittmann, Paul
Tanaka, Anne VanderZanden. Dennis Vigil. Michael White-
ford, Jonathan Wickert, Zhijun Wu.

Respondents in Case 20-cv-85 are Respondents in Case 19-
cv-321 in addition to: George Carroll, Jordan Esbrook, Dale
Ruigh, Diane Tott.

Tidriri v. The Board of Regents et al., Nos. 19-cv-321 and
20-cv-85. U. S. District Court for the southern District of lowa.
Judgment entered Sept. 25, 2020.

Tidriri v. The Board of Regents et al., Nos. 20-3240 and
20-3265, U. S. Court of Appeals for the Eight Circuit. Judg-
ment entered Sept. 22, 2021.
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Oplmons below
The opinion of the court of appeals (App. 28) is un-
published. The orders of the dlStI‘lCt court (App. 28, 32) are
not reported. ‘

gl

]urlsdlctlon

The judgment of the court of appeals was entered on Sept.
22, 2021. A petition for rehearing en banc and by the panel
was denied on Dec. 13, 2021 (App. 41). The jurisdiction of
this Court is invoked under 28 U.S.C. 1254(1).

Statutes

42 U.S.C. §1981,42 U.S.C. §1983, and 42 U.S.C.
§1985 are reproduced in App. 41-44

I. STATEMENT

1. Background. During 1989-1992, Petitioner worked
for ESA (the European Space Agency) and the French Dept
of Defense_. He initiated and_ developed the first successful
multi-scale and multi-models methods and algorithms and ap-
plied them successfully to re-entry problems for space vehi-
cles.

In 1992, he accepted a faculty position at Yale University.
He also worked at NASA Langley Research Center. He had
security clearance from all federal intelligence agencies of this
country. He received the green card (permanent residency sta-
tus) in the category: Extraordinary Ability. He later became a
US Citizen. While atfYale university and NASA Langley, he
collaborated with the IBM research center and obtained the
first successful parallel computations on their experimental
parallel machine SP1. He also collaborated on research pro-
jects with United Technology Research Center in Hartford,
Connecticut, which built engines for fighter jets used by the
Air Force and the Department of Defense.
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]n 1996, Prof. Max (um/buroer ihe then chair of the math-
ematics dept at ISU (lowa Statc University) met with Peti-
tioner at Langley and offered to hire Petitioner to build a pro-
gram in multi-scale research. Petitioner later accepted the of-
fer. At the time Petitioner had an offer from the highly prestig-
ious C.N.R.S {National Scicnce Research Center) of France.
Other universities that were interested in hiring him included
Stanford university, M.LT., Princeton, Harvard, Oxford Uni-
versity (England), and E.T. H. (Zurich, Switzerland). :

At 1SU, Petitioner bad held continuously prestigious re-
search awards frem federal agencies including the Air Force
Office of Rescarch-and the Departinent of Defense and the Na-
tional Science Foundation, until the dept and the university ad-
ministratiens illegally terminated these awards in 2005
and 2011. Petitioner’s ideas and methods have since been
used by muny researchers and engineers around the world. In
this coudtfy, sevéral research projects funded every year by the
National Sciénce Foundatiorn, the Dept of Defense, and the
Dept of Encrgy implement and use these ideas and methods:

Because of animus and resistance from séveral’Mathemat-
ics Dept facuily'IUWardé Guuizbtirger and the' ‘new -faculty
hired by him; G unzblii*ger‘and'Peti'l'i("mclr’ 5 plans ‘were
never iniplemunted and Gunzbur gu rcelgm’d wd left 1SUin
approxitnately 2002. :

Delendants’ wron{,ful conduct began i in 2002 when
Péters became chair. 3¢ «,ormnued through thrée different ad-
ministrations at'the dt.pt n.ollcne and provost level. Durmg
each ofthese, thé wrongfut conductintensified. This:explains
why: the list inélirded ‘iore than 20 university defeéndants, in
addition to"the member'; of th¢ Bdard ‘of Regcnts and state
ldwyers. - : .
- 1n 2004, the 2004 D cpl Teitured Faculty Reviéw Commits
tee; which did not- inchude any of the faculty with known anis
mus- towards” Fetitiorier, ‘recotmeiided Pelitioner be’ consid-
cn,d for'pronotion.from (cmm. i assoctate to terwred full pro-
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fessor. Soon after, severai mdlgldual faculty:with knowntani-
-mus towards:Petitioner, began dllegally interfering with;the
-promotion process, Ieadm;_.,\to its obstruction and impeding: In
2005:resp.- 2006 and 2007;: Petitioner filed.a complamt‘ ,w1th
‘Dept- chair-Péters.resp. -LLAS :Dean. Michael Whiteford, the
Faculty Senate Appeals-Committee. ("FSCA"), Provest
‘Hoffman;y ISU President, and thc Board of Regents. in 2008,
Petltloner filéd a. complamt ith EEOC and: Jowa«Civil
Riglits Commission ("ICRC”) based ofi national origin
“(Hesis: Caucasmn) Petitioner lbccamc subject to more’harass-
ment and. retallatlon .mcludmg suspension - of- .expendltures
from 'his National Science Foundation (”NSF’)JAward rand
blockmg of his 'summer salaly ﬁom his NSF Award In
- 2009, e filed-again.a complaint with EEOC dnd- ICRG based
0n fiational origin and protected activities. - {0

In 2011 Petitionet. filed ‘" suit agamst .the umversntwand
thesc mdmduals mcludmg the. then ‘Dept Chair Kliemanh.
The tnal was held'in May. 20114, -with judgment-for the defend-
anits: Judgc Ruigh did not f’ule on- Petitioner’s. June 2014
post-trnal motions requesnhg a.new trial until March,9, 2018,
-about. iour ycars delay. Evidence uncovered later. <showed De-
fendants relled ‘heavily ontfrauds throughdut the state;; court
proceedmg,s (16 20 below)ln‘adw G e Lo S e
In Fall 2012 Iollowmg hlS lawsuit, the umversnty through
theri. .Dept Chair.Kliemann: retallated against Petitioner by -
initiating dl_sc_lplmaryupmcess for/’ una_cceptable per;
formance”. The: university complaint was substan;
tially based on Kliemann's 2012 Post-Tenure Review
report of Petitioner: (”PTR”) Kliemann'and the umver—
sity claimed such a P;F R was conducted, written, voted on; and
signed by the 2012 Depy Tenured Faculty Review Connmt
tee ("Committee?), ‘that:consisted of:_D’Alessandro,
Hent7el Hogben, ,Maddux Poon, and Wus & .; veder s
4 +During August 2014 hearmg before ALJ.Greta,. the- 20} 2.
PTR was: uncquwoca]ly pr oven to be fabricated by the unre-.
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butted under QGath testimony of Prof. Irv Hentzel, a mem-
ber of the Committee (Petitioner's Brief in Appeal 20-
3240 ('Br. 17) §1.4.1). Also, during the hearing, three Wwit-
nesses with first-hand knowledge of Petitioner’s perfor-
mance, testified that during the review period Pelitioner
laid the groundwork for solving the Navier-Stokes Millen-
nium Problem (Petitioner’s Brief in Appeal 20-3265
("Br. 27): 1-8). Moreover, ALJ Greia participated in the cor-
rupt aclivities to suppress the truth concerning Klie-
mann’ fabricated 2012 PTR (10-11, 16-17 below). After
the hearing, Pelitioner mcl mmvadualiy with other members
of the Commitiee. They xonﬂ:rned to him the Committee did
hot conduct, write, vote o, or sign any review of Petitioner in
2012 (Br. 1: 5-6, 8-9). Based on this fabricated PTR, the uni-
versity wronglully terminated Petmonel s “tenured
plofessm ship in June 2015 '

‘In March 2016. Pctmonel filed a complaint with the
EEOC and ICRC on the wrongful termination and related is-
sues based on’ dxommmalorv and retaliatory animus due to his
protcctcd activities and nationil or igin. EEOC resp. ICRC ad-
ministratively-closéd his complaint on June 12 resp. Juné 23,
2017, and. ultivately issugd ripght-toisaeietters. in February
2017, Petitionérfiled-a lawsuu based on §§1983; 1985 ‘with
the -federal district -court, He. laer -voluntarily” dismissed it
without- prejudice agamsi himself because: (1) the' law firm
that was interestéd to take the case contingent fee decided not
to due-to Defendants” published defamation; and (2) at
that time thé FEOC and ICRC were still- investigating Peti-
tioner’s complalnt On October 7,°2019, Petitioner
filed a lawsuit with the federal district court based on the
right-to-sue lettérissued to him by the ICRC on July 10, 2019
and cdatract viblations under §1981 within 90 days from the
letfer issuc- date™ Case 4:19-cv321 ("Cdse 17). Thus, he
‘filed his ICRA counts withir the statute 6f limitations.
He Jater- amended his comp]am! to include §§1983,1985




r\ W by
claims:*On March 9 20204he'h1ed a second suit to. include
-four. additional- defendants: “Case "4:20-cv85 * (Case 2%
Greta: and Rulgh-wcre sued for prospective declaratory’,re-
-lief-The:other.defendants were sued in their official and,indi-
-vidual-capacities:and for. wrongful conduct that, was-beyond
the scope oftheir employment and for their own.benefit-and
.pcrsonal reasons (Br.2'§§], i11. 4- 8 Br. I §D)..: These are,ongo-
ang v1olat10ns of fcderal Jaws. ln view of the legal authorities
quoted in §3 of ECF 19 the, defendants ‘can be sued in their
wofficial, capacities, under §1983 for- mjunctlve declaratory,
prospect:ve and other: equttable relief (Br 2 §IlI 8) ln .thetr
md1v1dual capacities, they are sucd for equttable rellef and le-.
_galrellef,‘, , ~_;. SRR ISR S
e Retjtioner. documented ,m the complamts the wrongful
conduct commltted by each llsted defendant 1 Defendants
wrongfu] conduct continued beyond June 2015 For ex-
ample, Defendants.used the fraudulent 2012 PTR to intei ‘ )
fere w1th Petltloner s contract and prcvent h1m from en-
forcmg “his contract rights. (§198]) and obstruct and defeat the'
admtmstratlve and Judlcml proccedmgs and induce- and pro-
cure favorable decisions: (1) ]n April | 2017 Petltlonert learnt"
fthroughlcommumcatlon w1th the federal mvest1gator who was
overseeing the. EEOC i mvesttgdtlon Defendants ,relled on doc-
umeénts Petitioner knew.werg falsnﬁed mcludmg the fabncated
2012,PTR;.(2) On June 23 2017 based on Defendants sup-
plied (fraudulent) documents the. KEOC demded to naot
take; Petitioner’s-case on’ hlS behalf, Instead, it nssued 2
rlght-to-suc letter;, and (3) Judge Rulgh 1uhng on March
9,:2018 on Petltloner s Juné 2014.post-trial motions (about
four-years delay) also procured by fraud mﬂ1ctcd further. jn-
jurigs .on.Petitigner: (Br 2:;11:12, §§111.6.1-3,. Reply assocl-'
ated with Bnef 2 (”Reply 2”) 23-24). March 9,2018, whxch
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is within two vears from the April and June 2017 oven acts
above, is a date that restarted the statute of liraitations for all
counts based on §§1983, 1985. Since Petitioner filed his law-
suit on March 9, 2020 (March § was a Sunday), his filing.was
within:the two years statute of limitations as prescribed by
Jowa C(l)'de. Thus, all s counts in Cases | and 2 wé;c filed
timely. = . * o

. On January 6, 2020, Petmoner served Defendants in, Case
1 ("'Defendants A”) with the summons and 0).1g;n,dl
complaint properly under FRCP 4. On May 18, 2020 he
served the amended complaint for Case 1 together with the
r;ummcme and Complmm for Case 2 properly under FRCP 4
on all Defendants (Br. i §I11.7; Reply associated with Appeal

20-3240 ("Réply 1) §§7-8. Br-. 2§1u 9). The defendants in
Casé 2 included Brefendanis A and four additional defend-
ants that arc referred to "Defendants B". Defendants A
did not respoid timely undex FRCP 15(a)(3)in Case 1 and
did not respond in Case 2: On June 17, 18, und July 15 of
2020, Pétitioner filed two motions for default judgment and
affidavits (Br."1.§111:8, Br.-2 §IL. 10). On June 5, 2020 De-
icndams ‘A filéd a motionto dismiss based on insufficient ser-
vice well bes /ond ihe: ruqmrud 14 days deadlines dnd’in Case
1 on]v Only féur Defendants 1mmnclcd in Casé 2'by filing a
motu,n to disihiss-‘on June 22: 2020 under FREP 12{b)(6)
based. prmmrxi) on ALJ Gréh .'15 pmposod decision.*On
Sépt. 257 2020 e *district - dHuR” dasmzb ¢d Pétitioner’s
claims tndéi FRCP 1?(b)(6) fm Fallutc m statc’a ~cla1m
against all dmcnddms R s S

l’ctltwnu filed tnneiy Appeal 20 240 resp 20 3265 m
Case 1'resp, 2. I.)esc appcals \wrc Ialm \,Onsolldated ln Br 1:
12517 and Rep}) ’7 i3- I;) and hlsmomplumls and ’hlmg,s With
the disirici court, Petmoner px l*sentcd a detalled testimony’ “of
Prof. lrvllen' rl a membu of lhe 7012 Dcpt Tenured Faculty
Rcvnew Commllch lhat he gave undev Oath in the admmlstra-
tm. hta.mn nmml testlmony show'-'u t aL thc 2012




.Post-Tenure: Rev;ew wast'n.ev 1, conducted writteny-voted
“Ony-or-signed by the Commlttce!?: His testimony. was also.un-
rebutted Tn Br. 1:'5-6, 8-9: and Reply2 13, and his complaints
' ~and~«ﬁlmgs with the. dlstrlct -Court, Petitioner, also documented
that after thc‘hcarmg he met individually with other members
f th Commrttee Thcy conﬁrmed to htm the commlttee dld
“4n’ 20 12:70 thesc documents, ,Petltloner also documented the
cofrupt actmtles by the defendants including? four state law-
“fefsand AL -Greta, 1o suppréss-the truth concerning the 2012
: "fabrtcated PTR and other ‘damaging evidence -and to Jinduce
tand’ procure the administrativé and judicial decisions mcludmg
. the district cburt decrslons “The district court intentionally s dis-
regarded this direct ev:dence of fraud and corrupt activi-
“t1es: "Moreover, Petltmnens clains fail for' the reasons
‘stated in: Defendarits’ Motion. to Dlsmlss » (App - 30).
"Thei Appeals Court also mtentzonally disregarded-this direct
“evidence of .fraud and corrupt activities. On- September 22,
#2021 thezAppeals Couft |ssued 1ts decision to affirm, without -
-any: :de iovo review of : any 1ssue in the appeals conﬂlctmg with
- this® ’Supreme Court.: authm ities.: Thus, ‘Defendants
“fraudulent scheme has. so‘far- succeeded; and their egregious
wviolafions of federal Taws contmue -1t is.now in the hand of this
LCouH to prevent Defendants from completing their, fraudulent
“4cheme fand hence correcti’tho District and Cncult -Courts’
“extr eme?departure from: the: acceptcd andusual Jud1c1al . pro-
‘¢eedings that do not condone the procuremcnt -of favorable
Judgmcnts by fraud.: o T It
w22 The Umve:snty complaint was based substan-
rtlally onthe: 2012 ﬂ’ost Tenure Revnew Report that was
unequlvocally proven to be a fabrlcated document by
‘the unrebutted testlmonys of. Prof Irv Hentzel (Br.,
+12-17)..1t is indisputable that thc. Umversny complamt was
- basedt eubstantlally on }(hemann s 2012 purported
v Post- Tenu1e Revxew report (CPTR”).. s As reﬂected m
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.§’> 3. 4ot thc, ke am.]tv H:mdb’ooi thc’gmpo;i—mt nurpose of post-
tenure review is to. prowck, rcg,ulat pcer réview of 1he,‘ten' '
ured faculty me,mber $ pm fonnancc in <1cr:ordanoe mth
all pnsluon resy vonminlltv-smcmtnts in ef:ect during tthpex lOd
of thx, I‘(‘\’Ie\\ in the areas- 01 tcaf‘hmg, LRceearch/creatwe‘aéuv-
mes. extensaom profcss;onal ,.nactlce dnd mthtutanal
Qerv1ce ? For.these: reasons, {l(., Coilege ind the Umvelsnt)
rei\ lwav;iy on the percen t’d unpmtaucc ‘of the-2012 Poet ’l cn-
ure¢ Review. Thus, 1f lepmmau. it woizld bc the mosb;ecem
'posl—tenum review 1ep011 dnd i -would be vxnwed as prqv,ldmg
~90mc of.the best ewdcncc of Pctshonen ethr.:n-current pc,_gfor-
m.mce In the: final ‘séries’ Yof que:lmns askvd to I_Au..Dcan
Schmﬂtmann by Umvu\,ﬂy counsel durmg Augmt 2014 hear-
mg before ALY Greta; Schibittmain was as 'Nke,d m detail aboui
the pmpom d- 1mdm«':> and vom oi Pe':tmners peers as
reported in the 2012 PTR Emph%lb was plau.d .on (hc
mul*lple unanimous 6-0 commlttc,c votes.in' report concludme
Petitioner pertormcd ”l)clow ex pcr‘tatlons and bpecml
atfention was’ bwen to ‘thé porﬁon ‘of-the report statmg ‘that
Prof Irv Hentzel had- knmd I‘etmuncr to:be'deficient. (Tr 73~
?‘0) 1gm.1cantly 'in his, lechmn'my ‘\lmmdmu haraclem?f’d the
2012, p’LI\, as'ihe tpecrm-evl ~w~wthaf trlggerodmil*t‘xih”
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-n}"*ﬂoch’lg tha {oics ot t'he pu»r of~Poml,1Jne=1 ’istaﬁhg
2 [t]he adca 1s that whatwel comw‘outwéf the peer'
‘levxew proccss m thc dcpzutmcnt does nol ge{ tramlatcd
t}nouph 1I1e hau § vmcel ,bnt gct chrectly‘ to .t'he',
glean (Tr. 354) 0 /4,,% .v-_w;.";',.“.' IR .». i,,‘:,'
ﬁHuc. Tr.refers 6" the transcnpt ‘ot hg hearmg AS; u..tthe :
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wuhout comradlctmn that 1hc ..< )ort is fals:ﬁed that no.pos't-

fenure rwlew*of Pe’htmnerwée conducted m 2012 anduhe

' uﬁommouc votea .roporwd‘ m the 2012‘P0st-’1”exmre*re-

' -‘weﬁr*ﬁevcr happcned Thc 201 ) PTR rc,ﬂe(‘ts the! i‘mr’ﬁes of thz'
e P o

" s membm 4 of the Ma*h Dt,pf s Tehbred’] }aculty *Revnew

Commntec. m‘,.f‘ u“ .fhc on]vmcmb r of ‘that, comm:tte&wh& ‘
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tln. hcarmg, Hem7el te«*(‘xf ed=f' cmp! 'mcall' nd’ rcp'catedly
lnat«Wnth respewt tor Pcnhonct ‘th«. onﬂy deusmir rcached by
: lhe pmt—tcnure iwxew cc)mmmeﬂ‘m ”01 2 ‘wad tha*f 1he c‘om‘-;.».
nnttcc was "notin a posmon to conduct a rev:ew in ]lbhl"Of theé:
: ong)mg htwatmn and Petltloner $ unwﬂlmgnﬂess to coop} .
rite w1th ihe‘rewcw whlle the htlgatlon was puldmg,v( T
’*2)-424 531, 540- 441) Mow amporl.m as. bearmg tpori: the
1ehab| vy dnd Cl’Gd]bl]lty " of Khnmdnn 5 2012 PTR
Hent7el {estified: choatedly Qliat; he lﬂd hc\rm Seer { the’ 2012-
_PIR (e&n though it purports tobe amhorcd b_w,‘f him: alono
_[-nmth the 'ofher FiEmbars of that commx'tce\ (" Tr“ 21 572 5‘5-,{
' .»,..,. 338 ’540) Henffel ‘olqo 1e§1’:{' r’ds‘agdm rcp’eqtcd]yﬁhdghc.
‘ fd}ﬁ no( a‘it wtc :Ls repres:ntqlsm (e ?01‘%{["1 P,: 'angi»um(‘the
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Kort of felt it was on hold?untll the co'u1t; case was‘:)‘ﬁi r.”
(Tr 523574) T S S
# And A e R
Z": ”The only vote I would have. voted on was that we
don t do anythmg because of the court case commg I-
or somethmg to that effect ‘that we don’t know any
thlng How can we glve ‘an op1n10n" (Tr. 524)
",~'And o e Tl
; ”The committee I was 'on, whlch 1 presume was
20] 2 they did not have anythmg to.say about Tidriri- because

S

he had not submitted any, any - he dldn t have a v1tae We
didn’t have anythmg 5(Tr. 531)" T

o Paltlcularly 31gn1ﬁcant in light of pulported re-
p01ts heavy reliance upon the discussion of student’ com-
ments, Hentzel stated that he was always the committee mem-
ber, responsnble for draftmg the teaching evaluation in post-
tenure review reports (1r."522- 523) and he did not have a role
in preparmg the purported«201 2PTR (Tr 523) nor did he pre-
pare the discussion'of Peutloner s teaching set forth-in
that ‘document (Tr: 541) ‘He testified ‘the d:scussaon of
'leachmg in the 2012 PTR was “not written up the'wayI.
- usually write them up”(Tr: 522), noting, for instance; that
he did not label student'comments separatcly as was done in
the 2012 PTR (Tr. 523): Tt R RN
. In aremarkably unwarr anted disservice to'a longstandmg,
member of ISU commumty, ALJ Greta entered a specific
finding that Prof. Hentzel’s testlmony wasnot credible:
.,-(Proposcd Decision 19); In support for her opinion; 'she
noted: "Dr Hentzel was visibly. arcomfortable arid fi dg-
ety, buit moré lmportdntly his testimony was inconsistent with
. Other testimony that is accepted by this tribunal as cred-
ible.” (Ploposed Decision 19) ' e




Greta added “more ‘;n:i)ortantly ‘her observatlon'
that Hentzel's testimony 1° inconsistent with other
testimony she accepts. The dlﬁuu!ty with this proposition is
that there was nc other tcsttmony in the.entire proceeding on
the sublect of whether the 2012*PTR was authenuc whether
it was: factual, whether the- votes reflected “were taken.or
whether its issuance was in fact authorized by any or all of gts
purported authors. Thus, if a reli'ability issue is prescnted on
this issuc, it rests not with Henizel's testlmony but with
the patently erroneous 1’1nd1ng, rof Greta who mtcmlona!ly
impugned a witness credilnhty based on nonexrtent tes-
timony of other witnésses. - o T RIPEE

- The hearing contmued mto 1he following aftemoon and no
other membet of the 201 .Z '.enuxcd 1a<.ulty review committee,
and no other wnneos of' any strlpc was ever brought forward
10 rebut in any tcspect or even te address, any aspect of
Hentzel’s testimony. 'lhxs showed the university counsel
(Carroll and ])cAmmnd) Sonceded the PTR was fabricated. 1t
also showed Carroll and DeAnnond knew prior to the hearmg
the 2012 PTR was fabncated Morc than that theysuppressed
the truth concérning the 2612 fabncated PTR.in all the ad-
ihinistrative and juazczal pr oceedmgs fhar followed .

* 3. New cvmence umoverea aﬂer the hearing
showed uneqmvocally the 2012 Post-Tehure Review
of Petitioner was nevcr conductea After the hearing, Pe-
titioner met md:vzdually w1th other members of the 2012 Dcpt
Tenured Faculty Rev:ew Commlttee and asked them in‘rec-
orded conversations;; v«hcthcr tlny haw ever conducted any re-
view of Petitioner i i 2012 Thcy told hlm they have never
conducted wr 1ttcn, ,oted on; or mgued anv réview ‘of Peti-
tionerin 2012 (B# 5-6, 8- 9 n,eply 2: 13).-Thus, -they:
confirmed Hent7el’s testimony above: The:  transcript of
parts of recorded wcordm"s of Petitioner with two members
of Ihe Commlttcc / htjun Wu and Ylu Tung Poon, fcllows

J'r '
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Tlte CD contammg this conversatton was. submttted to the fed-
erdl circuit along with the-other appeals documents. Hentzel's
testimony and the transcript proves beyond any reasonable
doubt the University’s 2012 post-tenure review of Peti-
tioner was fabr icated. The 2012 PTR was never conducted.
- "Petitioner: What'l know from 2000, was it 2012; you
werc on the PTR Committee? - "~ : B
Wu: Who? .« e ot e Le C o
Petitioner: Y-ou S &
Wu: For who? - = ° Wl 4 . .
Petitioner: No, No No.. -Just the post -tenure review com-
mittee. You were, right? < .- e
Wu: Yes. - . - .
Petitioner: But you were not mvolved in my case.
© Wu: No. P : ¢
; Pcttttoner You were never mvolved in tt
"‘"f Wu:No. - - - ‘
" Petitioner: Yeah. Ok So, SO, l think what what I heard
from some people there is that you vote not to,do anythntg
bccause of the legal procedures Jegal proceedmgs

‘Wu: I didn’t.involve anythmg S
- Petitioner: You didn’t ever vote on anythmg"(,t .
_WuNo B B \..«..-,.,‘ : ...'?.cztn,a-"-

?- ’ .7 o) -.3;.",..0
Pettttoner So none of ithe: commtttee members has ever
been- mvolved involved in that? . LT
- Ww:No. . . i ,Qlw, oL '
Petitioner: Ok.._Yeah, Becéuse I thought that theyujust
talked about the fdct that there is' ‘this‘legal thmg and there;
fore you can’t do anything. bécause of the legal case, So,
baswally that is what happened Youthever ‘actually, that post
tenure rthew committee never actually looked at-my case.

én Wu NO' “ o .‘- " N R
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Wu: But we ncf:ﬁv’e weére nct'mv?;v 2d. The whole com-
mittee, I don't rcmembor actu'ﬂlv get involved in this,
or voting or something like thai -2

Petitioner: But you were never mvolved" ' e

- Wu: No. - : :

Petitioner: Yes, yeah, OK. So yeah, OK. .

Wu: At that time, it seems hkeacrl*lcal People just dont

Petrtlonpr don t want to touch it. o

Ye ' :
"elmoner I‘hat , that is what I know. I'know that.
v and Hentzel and Hogl,on 2ol Adleq\,andro '
W u: Yeah, yeah,
Petitioner: None of these people was 1nvolved‘?

Wu:No. - om0 :

Petitioner: And Poon too. Poon was not involved?

Wu:No.” .o ‘

The foil(,wmv 15 & p ortion of the putment conversation with
Y .-T. Poon. . IR - ; co ;

"Petitioner: Dld you vote on my case? . o .

Poon: No. We mentlioncu your name but we realized that
we don’t have information on you, i _hat we can't do an-
ything. I mean. % © . g ‘
 Pelitioner: Yeah! So'that 1s what what I know. from others
they alreaay, T know lhat yourmomml tie¢ did not do any thmg

because because fnst ‘of all there are lcgal issues - . -
Poon “and dlbO bbcause we dont hlve any infor-

matlon o uﬁ N o - ST
 Petitioner” And hen there, secana lrcpmed to prov1de any

informiation. '-':;« T AL FEEC PN
Poon: Yeah yeal 7o oo oo

Petitioner: '“herefore you can’t evaluate smncbody
when they did not provide any mfoxm'**mn
Poon: Yeah, yeah.” '

13
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xf Prof: Hent7el 'S testlmony in August 2014 hearmg and
Profs. Poon and-Wu :above prove that the quniversity..2012
Post-Tenure review report was fabricated:, (1) they. ‘haye
never signed this’ ‘report”; «2) .they:have never seen
the “report”; (3). the purported votes recited in-the.re-
port did not occur;(4) the.commitiee did notthake the deci-
sions reflected in the report; (5) the committee.actually de-
cided it could not conduct a‘post-tenure review because of the
pending litigation and Petitioner related refusal 1o pamc:pate
durmg thie pendency of the litigation: - .. . « L
. The hearing testimonies of witnesses with ﬁrst-
hand knowledge of Petitioner performance showed
the :University 2012 Post-Tenure Review Report:was
fabricated. During the feview period;. Petitioner had- a NSF
award:from the National Science Foundation with funding of
up-to two PhD students, he was serving-as an assocnate editor
for SIAM d. Numperical Analysis; the premier, Joumal in the
worldin its field, he was amember of a panel review in Wash-
‘ington, D.C. for the federal Dept of Energy, and he was work-
‘ing on several research: projecfs -some of .which .were, com-
pleted. Also, Petitioner’s perfmmance was. Judged»good
in all aspects of his cmployment by the- faculty senate:com-
mittee on-appeals G FSCA”) in 2009 after he complamed
. t6 ‘them about Deferldants 'retaliation and. dlscnmmauon,
particularly with respect fo arinual salary raises-and Defend-
ants blocking of: Petitioner expenditures and his, summer sal-
ary frorh his NSF awafd (Br. 2,§1.3)... CNPRAPY S W
» I August 2014 hearmg the, oxﬂy"wxmesses :who, testlﬁed
and ‘had first-hand: knowledge; sof: 9Pet1t10ner 'S, pexfor-
mance were:: Profcssors Kliemann, Hentzel; Steve Hou, and
Eric Carlen (Br. 2:1-8). thmann the. only university WJtness
with hrst hand l\nowledge based his entire testimony on hlS
20]2 PTR th'lt was shown tor be fabncatcd (§§2 3 above)
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Profs. Hentzel afid Hou- tw{lfled that Petitioner’s perfor

mance in teachmg,wa& gond Hou also bestlhed that
Petitioner’s ‘KI‘V](‘L was good On thc question of re-
search, Hou tcetlf ed t‘mtdrumg (hf- releVant peuod Petmoner
has been cngagcd in véry fmportant research that was at the
time_under review by a peer- -reviewed journal. (Tr..678- 679)
He testificd that the research involved a long-standing prob-

lem in mathematics. {Tr..680-681) Dr. Eri¢ Carlen, Distin-
guished Prof of Mathematics at Rutgers University arid editor
of the Journal of ‘Stdtlsncal Physlc‘ (Tr.,835-861), provided
detatled testimony abnut ie’ 1m1~onant resedrc.h Petitionér has
been conducting in the wlevani _period and about a paper Pe-
titioner has submitted for publicarion, darmg the relevant pe-
riod, to’ the. Jourtial-of Statistical Ph} sics, a highly regarded
peer-reviewed journal. (Tr-843-851) Carlen char. .icteuzed the
paper as_§ubstantial and one that, Imd the groundwork for
solving an lmportant problem in hydrodynam:cs (Tr. 843)
He described the. paper as myplvmg? a very novel ge(_)metnc
method lor solving a sigrificant open problen: in mathémat-
ics (Tr. 848). Petitioner’s ka in'Carlen and Hou testi-
monies included a paper that was published online in 2015
and in paper form in 2016 in theJournal of Statistical Physics
and a sec ond, whose pubhc'mon was delayed due'to. Df'fend-
ants’ wxongtul conduct and defamation, and was fi-
nally. pubh shed on December 17, 2021 in the peer- "G\’l(’\’\ ed
international Joumal thic Australian Joural of '\/Iathcmdtwa]
-Anal) > and Applications! Carlen and Hou 1efemd to szgmf
icant oper p! ‘oblem because in thesé papers, Petitioner solved
one of the seven. m:]}ennmm ptoblcms the Navier-Stokes. Mil-

lennivni’| b ob]em -See the book by: Stanford University
Prof 1IX Dovun "”The Mlllenmum aPnob]cms -The Seven
Grealest Unsul»ed Mathcmanccll Pu/.'/les of- Our Time”

pubh shed 1 m 2002 l)y Basrc Books. if after two years from
publication in'a pec: seviewdd ]Oun’)a] of a’ soluuon to'a Milr
ienmum pr oblcm ﬂwre is no m1stake in tht. papel tnal cannot-
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‘be»ﬁxed the solutlon will be! offi c1ally:recogm7ed°as cbrrect
by" the ‘mathematical community. Carlen, Hentzel,”Hou, and
Petitioner’s testimonies-provéd again that: the ;2012
PTR was fraudulent. No' witnéss or document has been, pre-
senred or produced that even calls into question these four
witnesses undisputed- testinfonies including, three disinter-
ested scholars. Yet, AL] Greta completely disregarded them
asnotcred:ble(Br 2:1 8) R R T
5. Defendants used the fabricated 2012 Post: 'I‘en-
‘dre Réview Report to mduce and"procure favorable
administrative; décisionsandicourts’ judgments. *
Admlssmn by. Kllemann the PTR was prepared in
,retallatlon for. Petltloner lawsult on the 2004 ‘promo-
tion case and his legal counsel ‘participated.in the
preparatlon ‘of thé PTR: Klieniann admiitted in-his- testi-
mony in the heaung that the' "Performance Summaly
(wlnch included 2012 PTR as a substantial part) was pre-
' pared dt the suggestion'and direction. of his*legal coun'el
Carroll, Esbrook, and Overbérg for the purposes df Imgatzon
in Wthh he was a named defendadnt being sued by Petitioner
(Tr. 324 389) Infact, Kliemann went so faras tor voltnteer
that the "Performance Summaxy was- prepared: be-
cause "Dr. Tldrm had: decxdcd {o take .. inany fembers of
1he university to court, mcludmg myself...” (Tr 324) He
furthe1 acknowledged that ‘a plobably very strong
‘motivation” for ] preparmg {hé report was that Hié ‘had been
sued by, Prof. "lldrm (Tr> 389) (Br:2: 125 35+ 36)‘ St ”
Defendants mcludmg Carroll Esbrook, and 0ver-
berg, impeding and obstructlon of the umversnty ‘piro-
’ceedmgs to suppress the truth concermng “the’ fabrl-
cated PTR. In Fall 2012 Klaemann placed in Petltloner 'S
mailbox the 2012 PTR and a so-called actnon plan based on
lhlS PTR; Pursuant ‘t6” Faculty Handbook Petitionei ﬁled a
tnmcly appeal with 'thé FSCA about the fraudulent content
of Khemanns 2012 PTR. At thdt time; Petitioricr did

L4
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not know the 2012 /. Dep' 1enurcd’1 aculty Rewew Committee
did not prepare or sign thls Pl" R"'{mtaallv the FSCA planned
to review the- appcal l‘mverslt y-documents Petitioner ob-
tained in 2014 'howcd 111at after; interference from Provost
Wickert, Associate Provost Brmsch Prince, and th t\e univer-
sity- legal counsel, the W dec:ded to not review Peti-
tioner’s appeal in violation of Faculty Handbook Rules and
Procedures (Br. 1: 4). In October 2012 resp. November 2012
December 2012, and Ianuary 2013 Petitioner filed a tlmely
appeal with LAS Deah resp.. Provost W*ckert | SU premdem
Leath, and the. Regents Theytall refused to rewew the' appeal
in violation of F aculiy Handbook Rulcs zmc. l’mcedures (Br.
}: 4). This denial conﬁrms thc admmrslratson and lc&,al coun-
se knowledge of the ﬁaudulent nature of Kiiemann’s ?012
PTR. Based on I&hemann S fabncatcd 2012 PTR LAS
Dean Schmlttmann ﬁled a-complaint of’ unacceptable'
performance” agamst Petmoner

Judicial mterference On. May 1, 2014 Al J Laura
Lockard, who was mmally assngned {o oversec August 2014
hearing, sent to both counsels,a notice of hearing with related
scheduling order. "lhe ﬁlmg deadlme of any dlsposmve mo-
tion was July-4, 2014. On August 12, 2014 a few days before
the hearing. Lod\md m.ed ag,amst ISU i in ‘a partml summary
Judgcmcnt filed’ by ISU scekmg fo prevcni Petitioner from us-
ing 1 retaliation aid dlscnmmatmn for his defense (Br: 2: 8-12,
Reply 2 16-21).On thé morrning of August 13,2014, Lockard
was replaced by Carol Greta. Soon -after, Defendants refiled
the denied motion (more than a-month aﬁm the deadline has
past) with Greta. Greta g,rcmted it and overruled Lockard. (Br,
2: 36-37, Reply 2:5-6) Also AL Greta- paru(:lpated in
Defendants corrupt achvmes to suppress the truth
cencerning Kncmann 8 fabucated 2012 PTR and undis-
puted evidence and tcshn"()mCs \upphed by ‘Petitioner and
three dlSlntel‘CblCd scholals tesnfvmg, on h1s beha!t (10-11,16
abov c) - :
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. A few months before the:May 2014 trial on the 2004 pro-
motion case, .Carroll and. Esbrook representing the Defend
ants in. Petitioner’s *Apnl 2011 ‘suit, proposed to Pet1
‘tioner’s counsel to have Judge Ruigh 1ep1ace Judge
Finn to oversee the tiial. Petltloner s counsel obJected
to this proposal. Desplte this: objectlon Judge Finn was ‘re-
placed by Judge Ru1gh A replacement of a judge at the re-
quest of Defendants and over Petitioner’s obJectlon
and.only months before ‘thé'trial, ‘could hot-have been done
appropnately without' a motion'and a hearmg on thé matter.
No such motion had been advariced, nor ‘a hearing happened
in this matter. Br. 2: 31-32, 33 and Reply 2: 24 show the al-
most four. years delay of Judge Rulgh and the Clerk of Court
to' act on.Petitioner’ s J une 2014 post trnal motions caused
Petltroner substantial-harm.” . . o s
Defendants’ defamatlon of Petitioner to suppress
thie truth about the PTR. Immediately after Greta issued
“her’ proposed demsmn induced:-and procured: by De-
fendants’ fabncated 2012 PTR Counsel Carroll passed it to
fhe-Des Moines Regtster and the Chronicle of Higher, Educa-
tion, while'Counsel Esbrook passcd it to her local newspaper
'in'Grinnell. Addttlonally the’ Umversnty publlshed itand other
defamatory material on lts ‘websites in order to defame. Peti:
tioner, and' underniine hlS ability:to-hire competent lawyers,
search. for an academic ‘position,rand mﬂuence Judges ,who
'may handlé hlslawsmts (Br..2:-11, 34; 38)... NS
~* Defendants’ use of: the fabricated PTR Thé’ above
paragraphs.and p. 1 above shiow'the university legal counsel
Carroll, DeArmond, strook and Overbcrg pamcnpated 1n
“thé-fabrication-of the 20172 PTR, its. use, and thé corrupt actiy:
ntles to, suppress thé truth concerning this PTR. The defend-
jant:,, mcludmg these. lawyers,.used this fraud to mduce and
' ~procure (1) favorable ]udgment in Towa .court on Pet1
‘tioner’s p10mot1on case durmg the May’ 2014 trial; (2),fa-
votable intermediat®and final decisions in the university pro:.
: cee_dmgs terminating Petmolner tenured professorship in June

' 3
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2015, and in thesE F@@/’LRC rmc‘f‘ zdings in April 2017 and
on June 23, ;-20}7, (3): favm able decision on Peti-
tioner's June 2014 post- mal motmm on March 9, 2018; and
(4) District Court Sept. 25 2020 judgment, Federal Circuit
judgment on Sept. 22, 2021, and"December 13,2021 decnsmn
denying the rehearing: -

Defendants' extensive use of fraud in the adninis-
trative hearing also included a. fabrlcated second
2006 Post-Tenure teview of Petitioner, a fabricated
second set of annual evaluations of Petitioner for
2008-2012 by Kliemann written in July 2013, and a
falsified 2009 PostTenure review of Petitioner by
Kllemann The um\rersuy documents Petltloner received in
2014 show: (1) The existence of a Kliemann's 2009
Post-Tenure review of Pctmomr despite the fact that Peti-
tioner never received any. Post-Tenuie review in 2009, from
thc university - advnmstrahon and he was not aware of such
revncw Petitioner showcd in Compxamt m Case 2 §80 such
a Post- Tenure review was falsified do«.umcnt (2) There are
two completcly drffercnt versiotis of the 2006 Post-Tenure re-
view of Petitiotier. One that was given to him in Fall 2006 and
a:second completely dliferc-nt tnat was certainly fabricated
years later affer Petitioner f led complaints with the EEOC
and 1CRC; -and ) There were two completely di ffemm ver-
sions of each’ of the, five so—called annual reviews for 2008-
2012 of Petitioner by Kiiemann when he was a dept'chair. The
ones Kiiemans mc}uded in the -ancrslty voinplaint and used
in the administrative: hedrmg werc compictcly fabnmted af*e:
he was no longera chair i July 20 l 3. : '

6. The District and Circuit Courts rulitigs are mcor-_
rect.- Defendanis - B fl](‘d a ‘motion to dismiss under. Rule
12(b)(6 ) based on thc chcnis da.us:on to. termmate Peti-
tioner’s tenuwd plo eesowlup The district r‘ourt rul-
ings gApp 28, "7) Show. 1t disniissed Petitioner’s comi:
1_)lamt§a rainst’ dl] dcﬂ.ndam:«. under IRCP IZ(b)(é) Once
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}rt madé thrsftf‘roneous decrsron it was 1mpossrble‘for it {o
grant “Pétitioner.default: ]lld gment agamstDefendants ‘A or rule
‘on any othet i 1ssue in hIS favor. What it, wrote after was only
pretexts.: : ap e vigr . ;; x
(1) In Br. 2 23 25 27 and Reply2: ‘3 6,'13-21, Petltloner
proved neither claim nor issue preclusron could apply ,1o,hrs
claims; See-also §I1.4 below. (2) On pages 5-6, Petitioner
showed he filed his Jawsuits, within the statute of limitations
(Br. 2: 30-33, Reply 2::2324). :(3) On- page -5, Petmoner
showed all defendants are-sued properly in their official and
individual and personal capacities (Br. 2: : 40, Rep]y 2:24)(4)
By. jommg~Defendants B brief; Defendants’ A effectrvely
claimed a defensc of absolute immunity. However except for
DeArmond, Defendants A could only make a claim of quali-
fied immunity. defense. They did not do so. Moreover :the De-
fendants acted outsrdc the:scope. of their employment and for
their own. benefits and personal reasons. The Defendants: com-
mmed illegal acts, mcludmg but not limited to, fraud and pub-
lication of defamatory material. Thus, they are nelther entrtled
to absolute nor quahﬁed immunity. (Br. 2: 35 39) Also Judl-
cial 1mmumty does not ba1 Petltroner s sult for prospec
tive declaratory relief agamst AI J Greta and Judge Rurgh
.(Br 2: 39-40)."(5) The.only, wrongful conduct related to state
court proceedmgs in.the complaints consisted of. lllegal acts
such -as fabrication and falsrﬁcatron of documents and. thelr
use to procure the judgment and corrupt actrvrtles to suppress
the truth about these documents See Complamt in Case -2
§§37:41, 44-45,.51; 60- 61, 66, 70:73, 80., These 1llegal acts
are mdependcnt clalms .arising from conduct in. underlymg
state -court proceedmgs: and , hence: cannot be barred by
;Rooker-l*eldman See Hagcman V. Barton 817 F. 3d 61 1 1(8th
Cir. 2016): "The- doctrme is limited in scope and does not
bar jurlSdIClIOn Over. actlons allcgmg 1ndependent clalms arrs-
ing from conduct’in undellymg state. ploceedrngs .{::.
(”The doctrine does not apply to cases that raise 1ndepcndent
-1ssues ") and. MSK EyEs Ltd v. Wells. Fargo Bank
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Nat’]l Ass'n, 548’*‘? 3d"533“§ ")*(qth Cir.2008): "We
have dletmgulshed “claims attacm'w the decision of a state
court from those attackmg an adverse party’s actions
in obiaining and enforcing that décision: I, on the other hand,
a federal plaintiff asserts as a lcgal wrong an allegedly illegal
act or omission by an adverse p'u'tv Rooker-Feldman does
not bar ]urlqdlctmn ' ‘ S
' "On page 6 above, Petitioner showed he servcd !he sum-
mons @nd complaints on all def«.ndanb properly under FRCP
4. (Br. 1 §111.7, Reply 1 §§7-8, Br.2 §1]l 9). Smce Defendants
A did not respond in Case 2 and responded late in Case 1-at
the district level, Petitioner filed a motion for'default judg-
ment in both cases. Defendants A did not file’any bnef in Case
2 responding to I’eullonel s Brief 2 1egardmg default
More than'40 days aﬂe: their brief was due, Defendants A
filed a motion to joinr Défendanis B ‘brief on he’ basis that the
District Court dlsmlssed the complaints under FRCP 2(b)(6)
for failure to statg a cldlm agamst all defendants because of
the Board of Regents decision. This f'ult.re to respond or re-
spond timely, “alone reqmred the circuit. to "grant default
against Defendants A. This provc° ‘again the circuit miennon-
allv disregarded the facrs and sided with Deféndants. -

‘§mce Defcnddnts B bx‘xef was nol about deiault Defend
. r’2 regard-
mg default l'herefore by I“RCP 8(b)(1) and 8(b)(6) Defend-
ants A admmed tht.y were scrved propcrly undér FRCP 4 with
thé- complamt in Case 2. Smce théy were served’ wath the
'amendcd com 3lamt in (.,ase l.and the complamt it Case 2 by
the eame pelson dnd at the same time, thev also admitted they
were scrved plopcrlv ufider FRCP 4 with thé' coniplaint-in
',Case 1. Thus they defaulted” The federal circuit should'havé
mlcd that Deiendants A defaultcd in Cases 1and 27" - ¢

_ At the, dtstnct lcve;, Pctltxoncr showcd in' his (.omplamts
and ﬁlmgs the university ‘fabricated the ”’Ol 2 PTR and used it
to terminate Petitioner femired *nof':ssor”hlp He ‘provided di-
rect evidence of fabrication uhcovéred dun ing the hearing and




"—"-.u«»w R
‘ I waﬁwé
. r‘ l

i VWL Apats ik PR et l‘ﬁh{ o

new dlr“e t cv1dence unoovered after the hearmg lHe sho ed
all )efendants fi lmgs‘"gvere based dn fraud “fraudulent- fis-
representatlons -and deceptton (l6 l9~above) The’ district
court mtentlonally dlsregarded all Petlelonel $ ﬁhngs and
argumcnts It' assurned cont: ar y 10 the evzdence that all the
statements in Defendants’ ﬁhngs were. trie. It took staté-
ments from Defendants ﬁlmgs and ‘used theni'as concluswns
and stated that the rcasons for such conclusnons can be found
in Defendants, motion to d1Smtss’ ”M01 eover Petltloner S
clalms fail for the 1easons statédd i in Defendants ‘Mo
tion to Dlsmlss (App 30) This extreme departure of the
dlSll‘lCt court from the acccpted ‘aitd usual Judtcnal proceedmgs
was, also sanct:oned by the appeals court (App 28) ;

. L Reasons for grantmg the petltlon ' .
I 1 Defendants y mcludmg state lawyers Carroll
‘DeArmond Esbrook ‘and Overberg, use of fraud ‘to
procure the federal dlstrlct and circuit courts’ ;udg-
‘ments require the Supreme Court to reverse those de-
cisions. The ‘Uriiversity, including former, Dept Chair Klie-
mahn- and thelr Llegal counsel Carroll, DeArmond, Esbrook
and Overberg in"collusion with Defcndants A, developed a
scheme to defraud Petitioner, the state court,’ admlmstratlve
proceedmgs LEOC ICRC, federal district and cxrcunt courts
by relymg substantially-i upon a 2012 Post- Tenure Réview re-
port supposedly written and signed by members of the 2012
Dept Tenured Faculty Reylew Committee, but actuallyw; it
ten by the university admzmstra!zon mcludmg Khemann
and theu Iegal counsel (§§I 2-5 above): gt

Defendants fraudulent scheme is like that in this

Court landmark case quoted below. In Hazel, the case’ -com-
menced’ by Hazel s petttton for leave to ﬁle a bill Bf et
view, in the Dlsmct Court -that thé Judgment agamst 1t was
obtamed by fraud. See Hazel-Atlas Co. v. Hartford Co ‘322
US 238 (Supreme Court 1944)
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) ”I‘urthex mo%ﬁeg Lampermg mth the administration
of justice in thesmanner indisputably shown here involves far
more than an mjurv to a single litigant. It is a wrong against
the institutions set up to protect and safeguard the public, in-
stitutions in which fraud cannot compla»ently be tolerated

conswtently with the good order of society.”
"No fraud is more odious than an attempt to subvert

) the administration of justice.”

ThIS proves that Defendants’ fraud goes against

the Supreme Court as well as the judicial system, and thus

against the public. Therefore, Petitioner respectfully requests
this Court reverse the Appeals Court judgment and grant de-
fault judgment against Defendants A and any other equitable
relief the Court deems appropriate.

2. Exercise of the Supreme Court’s supervisory
power is necessary to correct the extreme departure
of the federal circuit from the accepted and usual
course of judicial proceedings. §§1.6 and I1.1 above show
the federal circuit erred in its rulings on every issue before it.
It erred in dismissing Petitioner’s complaints under
ERCP 12(b)(6) for failure to state a claim.

- On pages 7-11, Petitioner. presmted the testlmony of Prof.
Irv Hentzel, a member of the 2012 Dept Tenured Faculty Re-
view Committee, that he gave under Oath in the administra-
tive hearing showing that the 2012 Post-Tenure Review was
never conducted, written, voted on, or signed by the 2012
Committee. His testimony was unrebutted. On pages 11-14,
Petitioner documented that after the hearing, he met individu-
ally with other members of the 2012 Committee. They con-
firmed to him in recorded conversatxons the 2012 Committee
did not conduct, write, vote on, or sign any review of Peti-
tioner in 2012. The transcrlpt of pertinent parts of Pe-
titioner’s recorded conversations with Prof. Y.-T. Poon and
Z. Wu, two members of the 2012 Committee, and the CD con-
taining the corresponding audio were prov1ded to the appeals
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court: On pages 16-19, Petitioner documented the corrupt ac-
tivities by the defendants, including four state lawyers and
ALJ Greta, to suppress the truth concerning the 2012 fabri-
cated PTR and other damaging evidence and to induce and
procure the administrative and judicial decisions, including
the district court decisions. The federal circuit intentionally
disregarded this direct evidence of fraud and coirupt activi-
ties. It intentionally disregarded Defendants’ egregious
violations of federal laws. The federal circuit intentionally
sanctioned the district court decision procured by fraud.

.Therefore, the federal circuit departed so far from the ac-

c\;cpted and usual course of judicial proceedings, as to call for
ah exercise of this Court’s szrzpervisory power.
3. The federal circuit did not-conduct any de novo
review of any issue before it. The Supreme Court standard
of review of motions to dismiss including under FRCP
12(b)(6) require the federal circuit to conduct a de novo re-
view of each of the issues stated in Petitioner’s appeals, in-
cluding dismissal under FRCP 12(b)(6). See Erickson v. Par-
dus, 551 US 89 (2007): "In addition, when ruling on a
defendant’s motion to dismiss, a judge must accept as true
all of the factual allegations contained in the complaint.”

Estelle v. Gamble, 429 US 97 (1976): ”As the Court
unanimously held in Haines v. Kerner, 404 U. S. 519 (1972),
a pro se complaint, "however inartfully pleaded,”
must be held to "less stringent standards than formal
pleadings drafted by lawyers” and dan only be dis-
missed for failure to-state a claim if it appears” ‘be-
yond doubt that the Petitioner can prove no set of facts in
support of his claim which would entitle him to relief.”
Id., at 520-521, quoting Conley v. Gibson, 355 U. S. 41, 45-
46 (1957).”

The federal circuit did not do so and its opinion conflicts
with these Supreme Court authorities. §81.6 and I1.1-2 above
show it intentionally did not do so.
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4. The court.of appeals ;_i_qcilsqu_,‘is incorrect. On
pages 11-14, Petitioner showed that after August 2014 hearing
before ALJ Greta, he uncoveréd new direct evidence that
proved again the university 2012 PTR was fabricated. Hence:
(1) the issue of fraud related to Kliemann fabricated 2012 PTR
was not resolvéd properly before ALJ Greta. Thus, the
unreviewed Regents’ decision should not have pre-
cluded Petitioner's §§1983, 1985. See of Tenn. v. Elliott,
478 US 788 (1986): "Accordingly, we hold that when a
state agency "acting in a judicial capacity ... resolves dis-
puted issues of fact properly before it which the parties have
had an adequate opportunity to litigate,” ... federal
courts must give the agency’s factfinding the same
preclusive effect to which it would be entitled in the

State’s courts.”

(2)  Petitioner could not have raised the new evidence of
fraud (obtained after the hearing) in the hearing before ALJ
Greta. Thus, at least the requirements (1)-(3) of Penn v. Iowa
State Bd. of Regents are not satisfied (Br. 2: 26). Hence, the
unreviewed Regents’ decision based on ALJ’s proposed
decision should not have precluded Petitioner’s
§§1983, 1985.

(3) In Smith v. Updegraff, 744 F.2d 1354 (8th Cir.1984),
the 8th circuit reversed a court reviewed administrative deci-
sion based on new evidence that was not considered in the ad-
ministrative proceedings. Therefore, pursuant to Smith v. Up-
degraff, the Regents’ decision should not have pre-
cluded Petitioner’s §§1983, 1985.

According to Okruhlik v. u. Ark (8th cir. 2005): "Where
the tenure decision was following the chain of appeal,
each decision along the way is not actionable. Only the final
decision is the ultimate act.” Howze v. Virg. (W.D. VA
1995). A candidate may only challenge the entire process once
she has utilized the prescribed process of tenure review and
obtained a final university decision.” Okruhlik shows that
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Petitioner can challenge the entire process since he has
followed the prescribed process of Faculty Handbook and ob-
tained a final decision by the Board of Regents. Okruhlik also
shows that Petitioner’s wrongful termination does not ac-
crue until at least the Regents’ notification of Petitioner
by a letter stamp-dated June 26, 2015. (Br. 2: 19). Thus,
none of the issues that were raised during this process could
have been challenged in a court before June 2015. Certainly,
they could not have been challenged in Petitioner’s state
court case on the obstruction and impeding of his 2004
promotion whose trial took place in May 2014. Thus, Pavone
v. Kirke, 807 N.W.2d 828 (lowa 2011) cannot be used to
preclude Petitioner’s claims.

Petitioner showed that ALJ Greta denied him the right to
use the retaliation and discrimination that he was subjected to
and directly related to the university complaint against him for
his defense (17 above). It is because of retaliation and discrim-
ination that the Defendants fabricated the 2012 PTR and used
it to terminate Petitioner’s tenured professorship and
thereafter used it to induce and procure the administrative
decisions and courts’ judgments (16 above).

Because ALJ Greta denied Petitioner his right to litigate
these issues of retaliation and discrimination, he could not
have raised them in the hearing before her (Reply 2: 16-21).
Therefore, the arguments and conclusions in (1)-(3) above
also apply here with the issues of retaliation and discrimina-
tion. Hence, the unreviewed Regents’ decision should not
have precluded Petitioner’s §§1983, 1985.

Finally, Defendants’ corrupt activities (16-19 above) Par-
ticularly those beyond June 2015 could not have been raised
in the August 2014 hearing or state court May 2014 trial. This
proves Petitioner did not have a full and fair opportunity to
litigate his case. The above, §§1.6 and 11.1-3 above show the
federal circuit erred in its rulings on every issue before it. It
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erred in dismissing Petitiofier's complaints under

lil. Conclqgion

For the forgoing reasons, Petitioner respectfully requests
this Court to grant a Writ of Certiorari for plenary review of
his case. Alternatively, Petitioner requests this Court to grant
a Writ of Certiorari for summary reversal.

Respectfully Submitted, Moulay Tidriri
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APPENDIX A
U. S. Court of Appea'ls= for the Eight Circuit

Tidriri v. The Board of Regents et al., Consolidated ap-
peals 20-3240 and 20-3265 !

- Judgment entered Sept. 22, 2021.
Judges: ERICKSON, GRASZ, and STRAS," Circuit
Judges. c .
PER CURIAM.

" Before this court are two appeals by Moulay Tidriri from
the district courts? dismissals of his employment actions. Af-
ter careful review of the record and the parties arguments on
appeal in each case, we find no basis for reversal. See Hales
v. Caseys Mktg. Co., 886 F.3d 730, 734 (8th Cir. 2018)
(standard of review). Accordingly, we affirm. See 8th Cir. R,
47B. We also deny Tidriris pending motion in No. 20-3265.

APPENDIX B |
‘U. S. District Court for the Southern District of [owa

Tidriri v. The Board of Regerﬁs et al., No. 20-cv-85

Judgment entered Sept. 25, 2020
ORDER

The parties each have motions pending before the
Court. On June 17, Plaintiff filed a Motion for Default '

2 The Honorable Robert W. Pratt, United States District Judge for
the Southern District of lowa.
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Judgment, ECF No. 11; Defendants responded on July I, ECF
No. 17; and Plaintiff replied on July 13,.ECF No. 19. On June
22, Defendants Diane L, Tott, George Carroll, Jordan
Esbrook, and the Honorable Dale Ruigh filed a Motion to Dis-
miss pursuant to Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6), ECF No. 14; Plaintiff responded on July 9, ECF No.
18; Defendants Ruigh, Tott, Carroli, and Es brook replied on
July 15, ECF No. 20; and Plaintiff filed a surreply without
leave of the Court on July 22, ECF No. 22. Plaintiff filed a
second Motion for Default Entry on July 17. ECF No. 21. The
matters are fully submitted.

Plaintiff filed his Complaint on March 9, 2020. ECFNo. 1.
In it, Plaintiff alleges Defendants discriminated and retaliated
against him and conspired to discriminate against him based
on his ethnicity and national origin in violation of his consti-
tutional rights and 42 U.S.C. §§1983 and 1985. This 1s
Plaintiff's third lawsuit filed in this Court stemming from
the denial of his application for promotion from tenured assis-
tant professor to tenured full professor at fowa State Univer-
sity in 2004 and the termination of his employment in 20135.
See Tidriri v. Vermeer Andringa et al., No. 4:17-cv00066
(S.D. lowa Feb. 22, 2017); Tidriri v. Bd. of Regents et al., No.
4:19-¢v-00321 (S.D. lowa Oct. 7, 2019). Prior to bringing suit
in federal.court, Plaintiff raised his claims to the University,
the Board of Regents, the ITowa Civil Rights Commission, the
Equal Employment Opportunity Commission, and the Iowa
courts. This latest lawsuit alleges a far-reaching conspiracy
involving anyone who has played even a minor role in
Plaintiff's saga and adds claims against four Defendants: two
lawyers who acted as counsel for Defendant University (Car-
roll and Esbrook), the Towa District Court judge who pre-
sided over Tidrlri's 2014 trial (Judge Ruigh), and the
Story County Clerk of Court (Tott). See generally ECF No. L.
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In their Motion to Dismiss, Defendants raise numerous ar-
guments for why Plaintiffs Complaint must fail. First, De-,
fendants argue Plaintiffs claims are barred by res ju-
dicata. Second, Defendants contend this Court lacks subject-
matter jurisdiction to enter- judgment in this case under the
Rooker-Feldman doctrine. Third, Defendants assert Plaintiffs
claims are barred by the applicable statute of limitations.
Fourth, Defendants contend Eleventh Amendment sovereign
immunity applies to prevent Defendants from being sued in
federal court without their consent. Finally, Defendants argue
Defendants Tott, Carroll, Esbrook, and Judge Ruigh are im-
mune from suit in this case. .

This. Court has wasted precious time and judicial re-
sources on Plaintiff's cases. Although pro se plaintiffs
are afforded leniency and their complaints must be construed
liberally, Erickson v. Pardus, 551 U.S. 89, 94 (2007), Plain-
tiffs claims in this case are clearly frivolous and are
therefore dismissed under Rule 12(b)(6) against all Defend-
ants for failure to state a claim upon which relief can be
granted.

Moreover, Plaintiffs claims fail for the reasons
stated in Defendants’ Motion to Dismiss. Plaintiff's
claims relating to the denial of a promotion in 2004 and the
termination of his employment in 2015 are barred by resjudi-
cata. Pavone v. Kirke, 807 N.W.2d 828, 835 (lowa 2011},
Penn v. lowa State Bd. of Regents, 577 N.W.2d 393, 398
(Towa 1998). His claims relating the denial of a promotion
also fail because this Court lacks subject-matter jurisdiction
under the Rooker-Feldman doctrine. Rooker v. Ftd. Tr. Co.,
263 U.S. 413 (1923); D.C. Court of Appeals v. Feldman, 460
U.S. 462 1983); Dodson v. Univ. of Ark.Jo, Med. Scis., 601
F.3d 750, 755 (8th Cir. 2010); Prince v. Ark. Bel. Exam
'vs in Psychol., 380 F.3d 337, 340 (8th Cir. 2004). All of his
claims are barred by the applicable statute of limitations, too.
See Penn v. lowa State Bd. of Regents, 999 F.2d 305,307 (8th
Cir. 1993). And Defendants lIowa State University and the
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lowa Board of R:_'éfg‘ent;é%n’;d by éxtensiorifthe individual De-
fendants, all of whom are being sued for actions taken in their
official capacities as employees:of these two state public en-
tities-cannot be sued for monétary damages under §1983.
See Will v. Mich. Dep 't of State Police, 491 U.S. 58, 71
(1989); Hafer v. Melo, 502 U.S. 21, 27 (1991) (holding that
state officers sued in their official capacities assume the iden-
tity of the government that employs them).

Additionally, Plaintiffs claims against Judge
Ruigh and Administrative Law Judge Greta are barred by ju-
dicial immunity. See Mireles v.- Waco, 502 U.S. 9, 11-12
(1991); Pierson v. Ray, 386 U.S. 547, 554-55 (1967). Plain-
tiffs claims against Story County Clerk. of Court Tott
are barred by absolute quasi-judicial immunity. See Hamilton
v. City of Hayti, 948 F.3d 921,928 (8th Cir. 2020). And
Plaintiffs claims against Assistant Attorneys General
Carroll and Esbrook are barred by-absolute and prosecutorial
immunity. See McConnell v. King, 42 E.3d 471,472 (8th Cir.
1994) (per curiam); Zar v. S.D. Bd. of Exam ’rs, 976 F.2d
459, 466 (8th Ch-. 1992).

Accordingly. Plaintiff's pending motions for entry
of default under Rule 55(a)®are denied. Moreover, they fail
for insufficient service of process under Rule 4. Plaintiff did
not personally serve Defendant Board of Regent’s Chief Ex-
ecutive Officer or Defendant Jowa State University’s
President or ensuré that the individuals with whom the
documents were left were authorized to accept service on
either’s behalf. See Fed. R. Civ. P. 40)(2); lowa R. Civ.
P. 1.305(10), (13). Nor did he attempt to serve any of the in-
dividual Defendants hamed in his motions for entry of default
personally. See Fed. R. Civ. P. 4(e); lowaR. Civ. P. 1.305(1).

3 Plaintiff has two pending motions for entry of default under Rule
55(a). ECF Nos. 11, 21. The first he filed against all Defendants except
Carroll, Bsbrook, Judge Rulgh, Tott, Carol Greta (the Administrative
Law Judge who presided over Plaintiff's administrative appeals), and
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Further, Plaintiff neglected to even serve Defendants with a
copy of the Complaint in this case. See J:CF No. 19 at 2 (ac-
knowledging he “only included pages listing the [new]
defendants and Count 30 and referred to the whole amended
complaint” in Case No. 4:19-cv 00321}, '

For the foregoing reasons, Defendants’ Motion to
Dismiss (ECF No. 14) is GRANTED; Plaintiffs mo-
tions for entry of defautt (ECF Nos. 11, 21) are DENIED;
and Plaintiffs Complaint is DISMISSED.

ITIS SO ORDERED.: ™" -, -+ 0 .

‘Dated this 24th day of September, 2020.

s/ ROBERT W. PRATT Judge H.S: DISTR[CT COURT
u.s. District Court for the S(.)'utl;er'n District of lowa
Tidriri v. The Board of R;e.g:e-ﬁ't:_s et al ﬁo.f 19-cv-321
J;Jdgment entered on Sept. 25 2020

: ORDE%R
Severa! motions arc pending ‘before the Court, On June 5,
2020, Defendants filed their Motion to Dismiss Amended
Complaint seeking dismissal pursuant to Federal Rule of Civil
Procedure 12(b)(5). ECF No. 16. On June 18, Plaintiff filed a

Kathryn Overberg (former University copnsel). ECF No.11.In his sec-
ond Motion, Plaintiff seeks an entry of default against all Defendants
except Carroll, Esbrook, Tott, judge Ruigh, and Greta, whom Defend-
ants agree were served properly under Rule 4. ECF No. 21. In both
Motions he asserts all Defendants, except fo‘r those listed above, were
served on May 18 and failed to answer or otherwise respond to his
Complaint, thus the Clerk of Court must enter a default. ECF Nos. 11;

21.
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motion for Default Judgment, ECE.No.;17, and a Motion toﬂ
grant the Supplemental Pleading seeking to add claims for
retaliation and conspiracy under the [owa Whistleblower
Act and the lowa. Civil Rights Act, BCF No. 18. On June 19,
Plaintiff filed his response to Defendants’ Motion to Dis-
miss, ECFNo. 19, and Defendants replied on June 26, ECF
No. 21. Defendants responded to Plaintiff's Motion for
Default Judgment on July 2, ECF No. 22; Plaintiff filed a Re-
ply on July 13, ECF No. 25, and amended his Reply on July
16, ECF No. 27. On July 17, Plaintiff filed a Motion for De-
fault Entry. ECF No. 28. The matters are fully submitted.

1. PROCEDURAL BACKGROUND

Plaintiff filed his Complaint on October 7, 2019. ECF No.
1. This is Plaintiff's second lawsuit filed in this Court
stemming from the denial of his application for promotion
from tenured assistant professor to tenured full professor at
Jowa State University in 2004 and the termination of his em-
ployment in 2015. See Tidriri v. Vermeer Andringa et al., No.
4:17-cv-00066 (S.D. Iowa Feb. 22, 2017). He has tiled a third
lawsuit adding another claim and four more defendants: See
Tidrlri v. Bd. of Regents ¢t al., No. 4:19-cv-00085 S.D. fowa
Mar. 9, 2020). Prior to bringing suit in federal court, Plaintiff
raised his claims to the University, the Board of Regents, the
Towa Civil Rights Commission, the Equal Employment Op-
portunity Commission, and the Towa courts. In each suit, he
has alleged discrimination, retaliation, wrongful termination,
and conspiracy at nearly every level, each time wrapping in
more and more people who were allegedly involved in the
conspiracy. ’ -

On January 27, 2020, Defendants filed a Motion to Dis-
miss Pursuant to Federal Rule of Civil Procedure 12(b)(5).
ECF No. 5. On the last day he was able to file an amended
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pleading as of right, Plaintiff filed an Amended Complaint on
February 18. ECF No. 9. Defendants resisted the filing of the
Amended Complairit. ECF No. 10.

On April 21, the Court entered an Order denying Defend-
ants’ Motion to Dismiss. ECF No. 12. In the Order, the
CO01.1rt did not, as Plaintiff asserts, approve of Plaintiff's
method of service of the original Complaint. Rather, the
Court simply held Plaintiff was entitled to file an Amended
Complaint under Rule 15(a)(1) and restarted his deadline for
serving Defendants properly in compliance with Rule 4. Id. at
2. The Court did not reach the merits of Defendants’ Mo-
tion to Dismiss.

This Court has wasted precious time and judicial re-
sources on Plaintiff's cases. Although pro se plaintiffs
are afforded leniency and their complaints must be construed
liberally, Erickson v. Pardus, 551 U.S. 89, 94 (2007), Plain-
tiffs claims in this case are clearly frivolous and are therefore
dismissed under Rule 12(b)(6) against all Defendunts for fail-
ure to state a claim upon which relief can be granted. Moreo-
ver, the Court grants Defendant’s Motion to Dismiss the
Amended Complaint for insufficient service of process
and denies Plaintiffs Motion to Grant the Supplemental
Pleading and motions for entry of default for the reasons

stated below.

II. ANALYSIS

A. Plaintiff's Motion to Grant the Supplemental
Pleading

" On June 1, Plaintiff filed a Supplemental Pleading seeking
to add five new counts relating to the underlying alleged
wrongful conduct to his Amended Complaint. ECF No. 15.
Plaintiff's new counts allege Defendants violated and con-
spired to violate the lowa Whistleblower Retaliation Act and
conspired to violate the fTowa Civil Rights Act. Id. On June 18,
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Plaintiff filed a Motion o, Grant Supplement Pleading. ECF
No. 18. Coom T

Plaintiff already took ‘advantage of his right to file one
amended pleading without permission of the Court pursuant
to Rule 15(a)(l) when he filed his Amended Complaint on
February 18. Thus, Plaintiff needed permission of the Court
or the written consent of Defendants before filing an addi-
tional amendment. See Fed. R. Civ. P. 15(@)(2). Plaintiff had
neither. Although Rule 1 5(2)(2) instructs courts to "freely
give leave when justice so requires,” Plaintiff has not
even attempted to show why justice requires another
amendment here. ' '

Accordingly the Court strikes Plaintiffs Supplemental
Pleading (ECF No. 15) and denies Plaintiff's Motion to
Grant the Supplemental Pleading (ECF No. I8).

B. Defendants’ Motion to Dismiss

A defendant may move to dismiss a complaint for insuffi-
cient service of process under Rule 12(b)(5). "The
standard of review fora 12( 6)5) motion to dismiss is the same
as that used for a 12(b)(2) miotion to dismiss for lack of per-
sonal jurisdiction.” Disability Support All. v. Billman,
No. 15-cv-3649 (JRT/SER), 2016 WL 755620, at *2 (D.
Minn. Feb. 25, 2016) (citing Kamrhona v. Onteco Corp., b87
F. App’x 575, 577-78 (11th Cir. 2014)). *Ifa defendant is
improperly served. & federal court lacks jurisdiction
over the defendant.” Printed Media Servs. Inc. v. Solna
Web, Inc., 11 F.3d 838, 843 (8th Cir. 1993). To prevail on a
motion to dismiss for insufficient service, "a plaintiff must
plead ’sufficient facts to support a reasonable infer-
ence that the defendant[]” was served properly. Creative
Calling Sols; Inc. v. LF Beauty Ltd., 799 F .3d 975, 979 (8th
Cir. 2015) (alteration in original) (citation omitted).
When, “as here, the parties submit affidavits [and evi-
dence] to bolster their positions on the motion, . the motion is
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in substance one for summary judgment.” Id. "At the
motion stage, the action should not be dismissed for lack
of [proper service] if the evidence. viewed in the light most
favorable to [the plaintiff], is sufficient to support a conclu-
sion that” service was proper. Id. When a case involves
a prose party, the court interprets the rules concerning service
of process liberally. See Haines v. Kerner, 404 U.8. 519,520
(1972).

Defendants argue Plaintiff s attempts at service of
the Amended Complaint were insufficient as to all Defendants
and his Amended Complaint should therefore be dismissed.
Specifically, Defendants complain Plaintiff attempted to serve
Defendant Jowa State University by leaving a packet of
materials at the University’s General Counsel’s office
with someone who was unauthorized to accept service
instead of serving the President of the University. Defendants
further contend Plaintiff insufficiently served Defendant lowa
Board of Regents by leaving a packet of materials at the
Board’s office rather than individually serving Its Chief
Executive Officer. And, Defendants contend, Plaintiff failed
to properly serve any individual Defendants by not personally
serving them. Furthermore, Defendants argue Plain-
tiff’s service of the Amended Complaint was insufficient be-
cause he did not serve a full copy of the Amended Complaint
to any Defendant; instead, he served only a partial copy,
which omitted pages two through sixty-six.

On May 26, Plaintiff filed a Certificate of Service dated
May 21 that he asserts is proof he properly served Defendants
with his Amended Complaint pursuant to Rule 4G)(2)(B) and
(€)(2)(C). ECF No. 14. Plaintiff contends he served copies of
the summons and Amended Complaint in this case as well as
a copy of the summons and Complaint for the suit he filed on
March 9, 2020, Case No. 4:20-cv-00085, on the Board of Re-
gents and its members, in both their individual and official ca-
pacities, by delivering copies to the Board’s office and
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Jeaving them with.a-clerk. ECF No..19.Isr 1 7-18; see also
ECF No. 14 (stating Virginia’Geary “personally served
the amended comp_l-ajiiis_cbnceming Case No. 4:19-cv00321-
RP HCA ... ori the Board of Regents and its members through
a clerk at their office in Urbandale on May 18, 2020”).
Plaintiff further contends he served Defendant Univer-
sity and the other University Defendants in their individual
and official capacities by delivering copies of the summons
and the Amended Complaint to a secretary in the office of
the University’s General Counsel. ECF No. 19°If 19
see also FCF No. 14 (stating Geary ”personally served
the amended complaints on all of the other defendants through
the university counsel by leaving them with a clerk at the uni-
versity counsel’s office on May 18, 2020”). Plaintiff fur-
ther contends Defendants were not prejudiced by any al-
leged failure to serve them a full copy of the Amended Com-
plaint because, as made clear by Defendants’ filings,
Defendants clearly had access to the full document. ECF
No. 25 at 3.

Rule 4 provides two methods for serving a state-created
governmental organization: delivering a copy of the com-
plaint and summons to the chief executive officer or serving
the comple’nt and summons in the manner prescribed by state
law. Fed. R. Civ. P. 40)(2). Under Iowa law, service can be
made "[ulpon a governmental board ... by serving its pre-
siding officer, clerk or secretary.” Iowa R. Civ. P.
1.305(13). Service can be made ”[ulpon any school ...
by serving its president or secretary.” 1d. 1.30S800).
For serving individuals, Rule 4 requires the individual be
served either in accordance with state law or by "deliver-
ing a copy of the summons and of the complaint to the
person individually,” to an authorized agent, or to the
individual’s home and leaving it with an adult. Fed. R.
Civ. P. 4 ¢ ). In Jowa, service upon an individual can be made




similarly "by serving tic individual personally; or by serv-
ing, at the individual's [home], any person residing
therein who is at least [eighteen] years old ... ; or upon
the individual’s spouse.” lowa R. Civ. P. 1.305(1).

The requirements for service of Defendants in this case are
clear, but Plaintiff failed to follow them. It is tyue “the re-
quirements of the rules of precedure should be liber-
ally construed and that ‘mere technicalities” should not
stand in the way of consideration of a case on its merits.” See
Torres v. Qakland Scavenger Co., 487 U.S. 312,316
(1988). But Plaintiffs failures here are more than
»mere technicalities.” Id He did not personally serve
Defendant Board of Regent’s Chief Executive Officer
or Defendant [owa State University’s President or en-
sure that the individuals with whom the documents were left
were authorized to accept service on elther’s behalf. And
he did not even attempt to serve any of the individual
Defendants personally. Plaintiff is a pro se litigant and is en-
titled to leniency in the prosecution of his case. But Plaintiff
has not presented any evidence, or pleaded any facts, that
would support the conclusion that leaving a partial copy of the
Amended Complaint with two individuals who have not been
shown to be authorized agents for the intended recipients is
proper service under the federal or state rules. The Supreme
Court has "never suggested that procedural rules in
ordinary civil litigation should be interpreted so as to excuse
mistakes by those who proceed without counsel.” McNeil v.
United States, 508 U.S. 106, 113 (1993).

Furthermore, Plaintiff's claim of actual notice does
not save his case. “Actual notice does not equate to
sufficient . ervice of process. even under the liberal construc-
tion of the rules applicable to a prose plaintiff.” Scott v.
Md State Dep’t of Labor, 673 F. App'x 299,305 (4th Cir.
2016); Adams v. AlliedSignal Gen. Aviation Avionics, 74
F.3d 882, 885 (8th Cir. 1996) "Il [the defendant] was
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improperly served, the district court lacked jurisdiction over
that defendant whether or not-it had actual notice of the
lawsuit.”); Wright v. City of Las Vegas, 395 F. Supp. 2d
789 800 (€.D. Iowa 2005) ("Knowledge of the lawsuit,
alone, is insufficient,”). Simply put, Plaintiff has failed to
meet his burden to show-that Defendants were properly
served. SR

- Plaintiff’ s Amended Complaint must be dismissed
for failure to properly serve Defendants. Accordingly, the
Court grants Defendants’ Motion to Dismiss.

C. Plaintiff's Motions for Entry of Default

" On June 18. Plaintiff filed a Motion to Enter a Default
Against the Defendants Under Rule 55(a). ECF No. 17. In this
Motion, Plaintiff states he served Defendants with a copy.of
the Amended Complaint on May 18, but Defendants failed to
timely respond under Rule"15(2)(3); therefore, they are in de-
fault. Id. On July 17, Plaintiff filed another motion for entry
of default pursuant to Rule 55(a). ECF No. 28. In this Motion,
Plaintiff seeks an entry of default against all Defendants in this
case as to his Supplemental Pleading alleging violations of the
jowa Whistleblower and Civil Rights Acts (stricken above)
and as to his Amended Complaint.*Id.

Federal Rule of Civil Procedure 55(a) provides the clerk
of court must enter a default when a plaintiff 'showls] by af-
fidavit or otherwise” that a defendant "has failed to
plead-or ctherwise defend” in the lawsuit. To consider
a motion for default under Rule 55(a), the clerk requires an

4 In the same Motion, Plaintiff also asserts a default should be en-
tered against all Defendants except for five in Case No. 4:20-cv
000SS. ECF No. 28. The Court addresses Plaintiffs claim for entry of
default in Case No. 4:20-cv-00085 in an Order filed separately in that

case.
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affidavit or aftirmation setting forth proof of service, includ-
ing the date thereof: a statement that no responsive pleading
has been received within the time limit set by the Federal

Rules of Civil Procedure or as fixed by the court; and a state-
ment that the defendant against whom default is sought is not
a minor, incompetent, or in military service as required by 50
u.s.c. §3931.

. As determined above, Plaintiff has failed to properly serve
Defendants with a copy of his Amended Complaint. Thus, he
does not satisfy the requirements for entry of default under
Rule 55(a), and the Court denies his motions for entry of de-
fault.

1. CONCLUSION

For the foregoing reasons, Plaintiffs Motion te Grant Sup-
plement Pleading (ECF No. 18) and motions for entry of de-
fault (ECF Nos. 17, 28) are DENIED. Defendants’ Motion to
Dismiss Pursuant to Federal Rule of Civil Procedure
12(b }5) (ECF No. 5) is GRANTED. Plaintiffs Amended
Complaint (ECFNo. 1) is DISMISSED.

IT IS SO ORDERED.

Dated this 24th day of September, 2020.

s/ ROBERT W. PRATT. Judge U.S. DISTRICT

COURT

APPENDIX C
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P8t Apbeals fOF iie Eight Circuit

U.S. Court

" Tidriri v. The Board of ,Re:ggnts, et al., Consolidated ap-
" peals'Nos. 20-3240 and 20-3265

" Order dénying fehearing en banc 'e;nd. by'the panel entered
~on Dec. 13, 2021. '

ORDER

.'The';petition for rehearing en banc is denied. The petition
for rehearing by the panel is also denied. -

December 13, 2021

<

. "‘Or(iier Entered at the Direction of the Court: Cierk,
. U.S. Court of Appeals, Eighth Circuit.
s/ Michael E. Gans ,

Appendix D

¢

e §1983

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the juris-
diction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be lia-
ble to the party injured in an action at law, suit in equity, or
other proper proceeding for redress, except that in any action
brought against a judicial officer for an act or omission taken
in such officers judicial capacity, injunctive relief shall not be
granted unless a declaratory decree was violated or declara-
tory relief was unavailable. For the purposes of this section,
any Act of Congress applicable exclusively to the District of
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Columbia shall be considersd te be a statute of the District of
Columbia.

§1985
(2) Obstructing justice; intimidating parties, wit-
" ness, or juror o

If two or more persons in any State or Territory conspire
to-deter, by force, intimidation, or threat, any party or witness
in any court of the United States from attending such court, or
from testifying to any matter pending therein, freely, fully,
and truthfully, or to injure such party or witness in his person
or property on account of his having so attended or testified,
or to influence the verdict, presentment, or indictment of any
grand or petit juror in any such court, or to injure such juror
in his person or preperty on account of any verdict, present-
ment, or indictment lawfully assented to by him, or of his be-
ing or having been such juror; ot if two or more persons con-
spire for the purpose of impeding, hindering, obstructing, or
defeating, in any manner, the'due course of justice in any State
or Territory, with intent to deny to any citizen the equal pro-
tection of the laws, or to injure him or his property for lawfully
enforcing, or attempting to enforce, the right of any person, or
class of persons, to the equal protection of the laws;

(3) Depriving persons of rights or privileges

If two or more persons in any State or Territory conspire
or go in disguise on the highway oron the premises of another,
for the purpose of depriving, either directly or indirectly, any
person or class of persons of the equal protection of the laws,
or of equal privileges and immunities under the laws; or for
the purpose of preventing or hindering the constituted author-
ities of any State or Territory from- giving or securing to all
persons within such State or Territory the equal protection of
the laws; or if two or more persdns conspire to prevent by
force, intimidation. or threat, any citizen who is lawfully enti-
fled to vote, from giving his support or advocacy in a legal
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manner, toward ‘or in favor of: the election of any. lawfully
qualified person as an elector for President or Vice President,

PO

or as a Member SFCongress of the Unitéd States; or to injure
any citizen in person or property on account of such support
or advogacy; in any case of conspiracy set forth in this section,
if 'one“or more pérsons engaged therein do; or- cause to be
done, any act in furtherance of the object of such conspiracy,
yg}fexjéb}i_aﬁothé'r' is injured in his person or.property, or de-
gri\féd of ‘}iavitn'g and exercising any right or privilege of a cit-
izen of the United States, the party so injured or deprived may
have an action for the recovery of damages occasioned by
such injury or de_ﬁriv’ation, against any one or more of the con-
spirators. (R.S: 1980.) :

§1981

(a) Statement of equal rights
‘All persons within the jurisdiction of the United States shall
have the same right in every State and Territory to make and
enforce contracts, to sue, be parties, give evidence, and to the
" full and equal benefit of all laws and proceedings for the se-
.curity of persons and property as is enjoyed by white citizens,
~ and shall be subject to like'Punishment, pains, pe‘rllallti_evs,_ .
taxes, licenses, and exactions of every kind, and to no qthér.
(b)"Mzke’and enforce contracts” defined '
For purposes of this section, the term make and enforce
contracts includes” tht fmaking, performance, modification,
and t'errj;jnatioh'df contracts, and the enjoyment of all bene-
fits, priviléges, terms, and conditions of the contractual rela-
tionship. = * :
.. (c) Protéction'against impairment ,
T Théjfighis protected by this section are protected against
"impairment by nonigovernmental discrimination and impair-
mé:_ht‘under color of State law.

P

43



