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APPENDIX A 
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United States Court of Appeals, Ninth Circuit. 
UNITED STATES of America, Plaintiff-Appellant, 

v. 
Jeffrey OLSEN, Defendant-Appellee. 

No. 20-50329 
Argued and Submitted March 18, 2021  

San Francisco, California 
Filed April 23, 2021 

Decided January 6, 2022 
Murguia, Chief Judge, and Christen, Circuit 

Judge, filed an opinion concurring in the denial of 
rehearing en banc. 

Bumatay, Circuit Judge, filed an opinion concur-
ring in the denial of rehearing en banc. 

Collins, Circuit Court, filed an opinion dissenting 
in the denial of rehearing en banc in which Forrest, 
Circuit Judge, joined. 

Appeal from the United States District Court for 
the Central District of California, Cormac J. Carney, 
District Judge, Presiding, D.C. Nos. 8:17-cr-00076-
CJC-1, 8:17-cr-00076-CJC 

Charles E. Fowler Jr. (argued) and Bram M. 
Alden, Assistant United States Attorneys; Scott M. 
Garringer, Chief, Criminal Division; Tracy L. 
Wilkison, Acting United States Attorney; United 
States Attorney’s Office, Los Angeles, California; for 
Plaintiff-Appellant. 

James H. Locklin (argued), Deputy Federal Public 
Defender; Cuauhtemoc Ortega, Federal Public De-
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fender; Office of the Federal Public Defender, Los 
Angeles, California; for Defendant-Appellee. 

Katie Hurrelbrink and Vincent J. Brunkow, Fed-
eral Defenders of San Diego, Inc., San Diego, Cali-
fornia, for Amicus Curiae Federal Defenders of San 
Diego, Inc. 

Before: Mary H. Murguia and Morgan Christen, 
Circuit Judges, and Barbara M. G. Lynn,* District 
Judge. 

ORDER 
The Opinion filed April 23, 2021, and published at 

995 F.3d 683, is hereby amended. 
The panel has voted to deny the petition for panel 

rehearing and petition for rehearing en banc. The 
full court was advised of the petition for rehearing 
en banc. A judge requested a vote on whether to re-
hear the matter en banc. The matter failed to receive 
a majority of votes of the nonrecused active judges in 
favor of en banc consideration. Fed. R. App. P. 35. 

The petition for panel rehearing and the petition 
for rehearing en banc are DENIED (Doc. 48). A con-
currence in the denial by the panel and a separate 
concurrence by Judge Bumatay are filed concurrent-
ly with this order, along with a dissent from the de-
nial by Judge Collins. 

Appellee’s unopposed motion to take judicial no-
tice is GRANTED (Doc. 49). 

 
* The Honorable Barbara M. G. Lynn, Chief United States Dis-
trict Judge for the Northern District of Texas, sitting by desig-
nation. 
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No further petitions for rehearing or rehearing en 
banc will be entertained in this case.  

OPINION 
PER CURIAM 
The COVID-19 pandemic has presented courts 

with unprecedented challenges. Among these chal-
lenges is determining when and how to conduct jury 
trials without endangering public health and safety 
and without undermining the constitutional right to 
a jury trial. The United States appeals from the dis-
trict court’s dismissal with prejudice of an indict-
ment against Defendant Jeffrey Olsen. Olsen was 
indicted in July 2017 on thirty-four counts related to 
the unlawful distribution of opioids. He has since 
remained on pretrial release and has obtained eight 
continuances of his trial date, most recently sched-
uled for October 13, 2020. After the Central District 
of California suspended jury trials due to the 
COVID-19 pandemic in March 2020, Olsen invoked, 
for the first time, his right to a speedy trial. Because 
jury trials were suspended, the government request-
ed a continuance of Olsen’s trial under 18 U.S.C. § 
3161(h)(7)(A)—the Speedy Trial Act’s “ends of jus-
tice” provision. The district court denied the request 
and, ultimately, dismissed the charges against Olsen 
with prejudice, concluding that continuances under 
the ends of justice provision are appropriate only if 
holding a criminal jury trial would be impossible. 
Because the district court erred in its reading of 18 
U.S.C. § 3161(h)(7)(A), we reverse with instructions 
to reinstate Olsen’s indictment, grant an appropriate 
ends of justice continuance, and set this case for tri-
al. 
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I. 
A. 

We have jurisdiction under 18 U.S.C. § 3731. We 
review de novo a district court’s decision to dismiss 
on Speedy Trial Act grounds and its findings of fact 
for clear error. United States v. Henry, 984 F.3d 
1343, 1349–50 (9th Cir. 2021) (citing United States v. 
King, 483 F.3d 969, 972 n.3 (9th Cir. 2007)). A dis-
trict court’s ends of justice determination will be re-
versed only if it is clearly erroneous. United States v. 
Murillo, 288 F.3d 1126, 1133 (9th Cir. 2002). 

B. 
The Sixth Amendment guarantees all criminal de-

fendants “the right to a speedy and public trial.” U.S. 
Const. amend. VI. Despite this guarantee, however, 
the Sixth Amendment does not prescribe any speci-
fied length of time within which a criminal trial 
must commence. See id. To give effect to this Sixth 
Amendment right, Congress enacted the Speedy Tri-
al Act, which sets specified time limits after ar-
raignment or indictment within which criminal tri-
als must commence. Pub. L. No. 93-619, 88 Stat. 
2076 (1975); see Furlow v. United States, 644 F.2d 
764, 768–69 (9th Cir. 1981) (per curiam) (describing 
the Speedy Trial Act as the Sixth Amendment’s “im-
plementation”). 

As relevant here, the Speedy Trial Act requires 
that a criminal trial begin within seventy days from 
the date on which the indictment was filed, or the 
date on which the defendant makes an initial ap-
pearance, whichever occurs later. 18 U.S.C. § 
3161(c)(1). Recognizing the need for flexibility de-
pending on the circumstances of each case, however, 
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the Speedy Trial Act “includes a long and detailed 
list of periods of delay that are excluded in compu-
ting the time within which trial must start.” Zedner 
v. United States, 547 U.S. 489, 497, 126 S.Ct. 1976, 
164 L.Ed.2d 749 (2006); see 18 U.S.C. § 3161(h). A 
court may exclude periods of delay resulting from 
competency examinations, interlocutory appeals, 
pretrial motions, the unavailability of essential wit-
nesses, and delays to which the defendant agrees. 18 
U.S.C. § 3161(h). The Speedy Trial Act also includes 
an ends of justice provision, allowing for the exclu-
sion of time where a district court finds “that the 
ends of justice served by taking such action outweigh 
the best interest of the public and the defendant in a 
speedy trial.” Id. § 3161(h)(7)(A). In determining 
whether the ends of justice outweigh the best inter-
est of the public and the defendant in a speedy trial, 
the district court must evaluate, “among others,” 
several enumerated factors. Id. § 3161(h)(7)(B)(i)–
(iv). Most relevant to our analysis is the first enu-
merated factor: “[w]hether the failure to grant such a 
continuance in the proceeding would be likely to 
make a continuation of such proceeding impossible, 
or result in a miscarriage of justice.” Id. § 
3161(h)(7)(B)(i). 

II. 
A. 

The global COVID-19 pandemic has proven to be 
extraordinarily serious and deadly.1 In response, 

 
1 As of April 2021, there have been over 141 million confirmed 
COVID-19 cases and over 3 million COVID-19 related deaths 
globally. Over 31 million of those cases are from the United 
States, with well over half a million deaths. And as of April 
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many state and local governments entered declara-
tions curtailing operations of businesses and gov-
ernmental entities that interact with the public. Be-
ginning on March 13, 2020, the Central District of 
California—in light of the exigent circumstances 
brought on by the pandemic and the emergencies de-
clared by federal and state officials—issued a series 
of emergency orders.2 Vital to this appeal is the Cen-
tral District’s suspension of criminal jury trials, 
which began on March 13, 2020. See C.D. Cal. Gen-
eral Order 20-02 (March 17, 2020); see also C.D. Cal. 
General Order 20-05 (April 13, 2020); C.D. Cal. 
Amended General Order 20-08 (May 28, 2020); C.D. 
Cal. General Order 20-09 (August 6, 2020); C.D. Cal. 
General Order 21-03 (March 19, 2021).3 

Each order was entered upon unanimous or ma-
jority votes of the district judges of the Central Dis-
trict with the stated purpose “to protect public 

 
2021, California alone has confirmed over 3.6 million cases, 
with nearly 60,000 deaths. 
2 Among these was the Central District of California’s declara-
tion of a judicial emergency pursuant to 18 U.S.C. § 3174, 
which this Circuit’s Judicial Council subsequently approved. 
See In re Approval of Jud. Emergency Declared in the Cent. 
Dist. of Cal., 955 F.3d 1140, 1141 (9th Cir. 2020) (“Judicial 
Emergency”). The emergency period runs until April 13, 2021 
and extends the Speedy Trial Act’s 70-day time limit for com-
mencing trial to 180 days for defendants indicted between 
March 13, 2020 and April 13, 2021 and not “detained solely be-
cause they are awaiting trial.” Id. at 1141–42; 18 U.S.C. § 
3174(b). Because Olsen was indicted before the suspension, the 
180-day period does not apply, and he is subject to the ordinary 
Speedy Trial Act time limit. 
3 The General Orders are accessible at 
https://www.cacd.uscourts.gov/news/coronavirus-covid-19-
guidance. 



 
 
 
 
 
 

7a 
 
health” and “to reduce the size of public gatherings 
and reduce unnecessary travel,” consistent with the 
recommendations of public health authorities. C.D. 
Cal. General Order 20-02 at 1; C.D. Cal. General Or-
der 20-05 at 1; C.D. Cal. Amended General Order 20-
08 at 1; C.D. Cal. General Order 20-09 at 1. Most re-
cently, on April 15, 2021, the Central District issued 
a general order explaining that jury trials will com-
mence in the Southern Division, where the presiding 
judge in this action sits, on May 10, 2021. C.D. Cal. 
General Order 21-07.4 

B. 
1. 

Jeffrey Olsen, a California-licensed physician, is 
accused of illegally prescribing opioids. Following an 
investigation that began in January 2011, Olsen was 
indicted in July 2017 in the Central District of Cali-
fornia on thirty-four counts related to illegal distri-
bution of oxycodone, amphetamine salts, alprazolam, 
and hydrocodone, in violation of 21 U.S.C. § 
841(a)(1), (b)(1)(C), (b)(1)(E), and (b)(2), and furnish-
ing false and fraudulent material information to the 
U.S. Drug Enforcement Administration in violation 
of 21 U.S.C. § 843(a)(4)(A). According to the govern-
ment, Olsen was aware that at least two of his pa-
tients had died of prescription drug overdoses, while 
he continued prescribing dangerous combinations 
and unnecessary amounts of opioids to his patients. 

 
4 The Central District of California includes the Western, East-
ern and Southern divisions. At all relevant times, Olsen’s case 
was based out of the Southern Division, located in Santa Ana, 
California. 
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Olsen made his initial appearance and was ar-
raigned on July 11, 2017. Because the Speedy Trial 
Act required that Olsen’s trial commence on or be-
fore September 19, 2017, the district court set trial 
for September 5, 2017. Olsen pleaded not guilty, and 
a magistrate judge set a $20,000 unsecured appear-
ance bond; Olsen posted the bond and has since re-
mained out of custody. 

2. 
Since Olsen’s indictment and release on bond in 

2017, there have been eight continuances of his trial 
date, which has postponed trial for over three years. 
The first five continuances were reached by stipula-
tion with the government. Before the fifth stipula-
tion, Olsen fired his retained counsel who had repre-
sented him since his initial appearance, and the dis-
trict court appointed the Federal Public Defender as 
replacement counsel. These five stipulations contin-
ued Olsen’s trial from September 5, 2017 to Novem-
ber 5, 2019. On August 20, 2019, Olsen sought a 
sixth continuance, which the district court granted 
over the government’s objection, and continued Ol-
sen’s trial to May 5, 2020. After the court granted 
this continuance, the COVID-19 pandemic hit the 
United States in March 2020. Thereafter Olsen ob-
tained two more continuances via stipulations, 
which collectively continued his trial from May 5, 
2020 to October 13, 2020. 

On August 20, 2020, the district court held a sta-
tus conference on Olsen’s case. Olsen, for the first 
time, invoked his right to a speedy trial and ex-
pressed a desire to proceed with a jury trial on Octo-
ber 13, 2020. The government argued that an ends of 
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justice continuance was appropriate due to the 
COVID-19 pandemic, the Central District’s order 
suspending jury trials, and the absence of protocols 
to ensure the safety of jurors, witnesses, court staff, 
litigants, attorneys, defendants, and the public. The 
government also highlighted that it had objected to 
Olsen’s request for a continuance a year earlier and 
had sought to proceed with trial in November 2019. 
In addition, the government noted, Olsen was out of 
detention, therefore diminishing any possible preju-
dice resulting from delay. 

On August 28, 2020, the government formally 
moved to continue the trial from October 13, 2020 to 
December 1, 2020. The government argued that, giv-
en the Central District’s suspension of jury trials 
and the lack of district-approved protocols to safely 
conduct a jury trial, the ends of justice served by a 
continuance outweighed the best interest of the pub-
lic and Olsen in having a speedy trial. Olsen opposed 
the motion, and the district court denied it on Sep-
tember 2, 2020. 

In denying the government’s motion, the district 
judge made clear that, in his view, nothing short of 
trial impossibility could permit additional delay of 
Olsen’s trial: “Continuances under the ‘ends of jus-
tice’ exception in the Speedy Trial Act are appropri-
ate if without a continuance, holding the trial would 
be impossible” and “actual impossibility is key for 
application of [the ends of justice] exception.” The 
court concluded that the Constitution “requires that 
a trial only be continued over a defendant’s objection 
if holding the trial is impossible” and that “[i]f it is 
possible for the court to conduct a jury trial, the 
court is constitutionally obligated to do so. There are 
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no ifs or buts about it.” Because, the district court 
reasoned, “it is simply not a physical or logistical 
impossibility to conduct a jury trial,” a continuance 
was forbidden. The district court therefore requested 
the Chief Judge of the Central District to summon 
jurors for Olsen’s trial. The Chief Judge promptly 
rejected this request and explained that the majority 
of the Central District judges had approved a gen-
eral order to suspend jury trials as “necessary to pro-
tect the health and safety of prospective jurors, de-
fendants, attorneys, and court personnel due to the 
[COVID-19] pandemic.” 

3. 
On September 15, 2020, Olsen moved to dismiss his 
indictment with prejudice for violations of the 
Speedy Trial Act and Sixth Amendment. On October 
14, 2020, the district court granted the motion. The 
district court’s dismissal order was premised, again, 
on the theory that the court could not grant a con-
tinuance unless “holding [Olsen’s] trial would be im-
possible.” The district court stated: 

Given the constitutional importance of a jury 
trial to our democracy, a court cannot deny an 
accused his right to a jury trial unless conduct-
ing one would be impossible. This is true 
whether the United States is suffering through 
a national disaster, a terrorist attack, civil un-
rest, or the coronavirus pandemic that the 
country and the world are currently facing. 
Nowhere in the Constitution is there an excep-
tion for times of emergency or crisis. There are 
no ifs or buts about it. 
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In other words, nothing short of “actual impossibil-
ity” would do. Although, the court reasoned, the 
pandemic is “serious” and “[o]f course” posed a “pub-
lic health risk,” “it is simply not a physical or logisti-
cal impossibility to conduct a jury trial.” 

The district court observed that grand juries had 
convened in the federal courthouse and that the Or-
ange County Superior Court, which is across the 
street from the Santa Ana Courthouse, had resumed 
jury trials with precautionary measures. “Clearly,” 
the district court reasoned, “conducting a jury trial 
during this coronavirus pandemic is possible” and 
the Central District had therefore “[s]adly” denied 
Olsen his speedy-trial rights by suspending jury tri-
als because they were “unsafe,” but not “impossible.” 
The court noted that “it is not a question of if the 
Court should have held Mr. Olsen’s criminal jury 
trial during this stage of the coronavirus pandemic, 
but a question of how the Court should have held it.” 
The court did not separately address Olsen’s Sixth 
Amendment claim, finding that the analysis of that 
claim would parallel the Speedy Trial Act analysis. 

As for the remedy, the district court dismissed Ol-
sen’s indictment with prejudice, pointing to the Cen-
tral District’s suspension of trials and refusal to 
summon jurors for Olsen’s trial. The district court 
focused on the circumstances leading to dismissal 
and stated that the Chief Judge decided to suspend 
jury trials “knowingly and willfully” based on “the 
risk that people might get sick from the corona-
virus,” but “with little or no regard” for Olsen’s 
speedy-trial rights. The court explained that “dis-
missing with prejudice is the only sanction with 
enough teeth to create any hope of deterring addi-
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tional delay in the resumption of jury trials and 
avoiding further dismissals of indictments,” that 
dismissal without prejudice would let the govern-
ment reindict “and proceed as if no constitutional vi-
olation ever occurred,” and that this “meaningless 
result” would have “no adverse consequences” for the 
Central District. 

Because the seventy-day Speedy Trial Act clock 
had not yet fully run, and no Speedy Trial Act viola-
tion had yet occurred, the court announced that the 
dismissal would “not take effect until October 28, 
2020,” when the Speedy Trial Act clock would ex-
pire.5 On that date, the district court entered a short 
order dismissing the indictment with prejudice and 
exonerating Olsen’s bond. 

III. 
A. 

We are asked to provide guidance on the applica-
tion of the Speedy Trial Act’s ends of justice provi-
sion, 18 U.S.C. § 3161(h)(7)(A), in the context of the 
challenges presented by the COVID-19 pandemic. 
Olsen urges us to adopt the district court’s reading of 
§ 3161(h)(7)(A)—that “[c]ontinuances under the 
‘ends of justice’ exception in the Speedy Trial Act are 
appropriate if without a continuance, holding the 

 
5 The parties do not dispute that the eight continuances in this 
case postponed Olsen’s trial from September 5, 2017 to October 
13, 2020. The district court’s orders excluded this time from the 
calculation of the date by which Olsen’s trial was required to 
commence. Based on these exclusions, the seventy-day Speedy 
Trial Act period ran from July 11, 2017 to September 4, 2017 
(fifty-five days) and from October 13, 2020 to October 29, 2020 
(fifteen days). 
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trial would be impossible.” We decline to do so. At 
best, this is a strained reading of the Speedy Trial 
Act, and one without support from the text of the 
statute or our precedent. 

In concluding that literal impossibility is the rele-
vant standard for an ends of justice continuance, the 
district court evaluated only part of the first ends of 
justice factor: “[w]hether the failure to grant such a 
continuance in the proceeding would be likely to 
make a continuation of such proceeding impossible 
....” 18 U.S.C. § 3161(h)(7)(B)(i) (emphasis added). In 
support of this interpretation, Olsen points to two of 
our precedents evaluating the Speedy Trial Act’s 
ends of justice provision. In Furlow v. United States, 
we noted that Mt. St. Helens had erupted two days 
before the defendant’s trial, which “interrupted 
transportation, communication, etc. (affecting the 
abilities of jurors, witnesses, counsel, officials to at-
tend the trial).” 644 F.2d at 767–68. Because of the 
logistical problems caused by the eruption, the dis-
trict court continued the trial for two weeks past the 
prior Speedy Trial Act deadline under the ends of 
justice continuance provision. Id. Recognizing the 
“appreciable difficulty expected with an inci-
dent/accident of earth-shaking effect,” we held that 
this “relatively brief” delay did not violate the 
Speedy Trial Act. Id. at 769. 

Likewise, we found no Speedy Trial Act violation 
in United States v. Paschall, where the district court 
granted an eight-day ends of justice continuance of 
the Speedy Trial Act’s charging deadline because the 
grand jury was unable to form a quorum due to a 
major snowstorm. 988 F.2d 972, 973–75 (9th Cir. 
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1993).6 Specifically, we concluded that an ends of 
justice continuance was justified because the “inter-
est of justice outweigh[ed] the public’s and defend-
ant’s interest in a speedy trial” and “the inclement 
weather made the proceedings impossible.” Id. at 
975. 

Contrary to Olsen’s argument, nothing in Furlow 
or Paschall establishes a rule that an ends of justice 
continuance requires literal impossibility. In those 
cases, we simply affirmed ends of justice continuanc-
es because the eruption of a volcano and a major 
snowstorm temporarily impeded court operations. In 
other words, where it was temporarily impossible to 
conduct court proceedings for relatively brief periods, 
we found no Speedy Trial Act violation: but these 
cases do not stand for the proposition that a finding 
of impossibility is required in order to exclude time 
from the 70-day Speedy Trial Act clock. To be sure, 
the courts faced “appreciable difficulty” in proceed-
ing to trial in Furlow, 644 F.2d at 769, and the in-
clement weather made grand jury proceedings tem-
porarily “impossible” in Paschall, 988 F.2d at 975. 
But we never sanctioned the highly unusual result 
the district court reached here—that because the 
district court could physically hold a trial, it was re-
quired to deny the government’s ends of justice con-

 
6 Paschall addressed the time between arrest or service of 
summons and an indictment, which cannot exceed thirty days. 
See 18 U.S.C. § 3161(b). Olsen’s case addresses the time be-
tween indictment or arraignment and trial, which cannot ex-
ceed seventy days. See id. § 3161(c). 
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tinuance and dismiss Olsen’s indictment with preju-
dice.7 

A proper reading of 18 U.S.C. § 3161(h)(7)(B)(i) 
compels the opposite result. This provision directs 
the district court to consider “[w]hether the failure to 
grant” a continuance would make continuing the 
proceedings impossible. 18 U.S.C. § 3161(h)(7)(B)(i) 
(emphasis added). Because not granting the govern-
ment’s continuance meant that the Speedy Trial Act 
clock would necessarily expire before Olsen could be 
brought to trial, it follows that the district court’s 
“failure to grant” an ends of justice continuance in 
this case did make “a continuation of [Olsen’s] pro-
ceeding impossible.” Id. The district court instead 
considered only whether it was physically impossible 
to hold a trial. Nothing in the Speedy Trial Act limits 
district courts to granting ends of justice continu-
ances only when holding jury trials is impossible. See 
id. This is an unnecessarily inflexible interpretation 

 
7 Olsen’s reliance on out-of-circuit caselaw fares no better. See 
United States v. Hale, 685 F.3d 522, 533–36 (5th Cir. 2012) 
(upholding an ends of justice continuance because a key wit-
ness was unavailable due to family emergency); United States 
v. Richman, 600 F.2d 286, 293–94 (1st Cir. 1979) (upholding an 
ends of justice continuance due to a blizzard); United States v. 
Stallings, 701 Fed. App’x. 164, 170–71 (3d Cir. 2017) (uphold-
ing an ends of justice continuance based in part on prosecutor’s 
family emergency and scheduling conflicts); United States v. 
Scott, 245 Fed. App’x. 391, 393–94 (5th Cir. 2007) (upholding 
an ends of justice continuance based in part on Hurricane 
Katrina); United States v. Correa, 182 F. Supp. 2d 326, 327–29 
(S.D.N.Y. 2001) (upholding an ends of justice continuance due 
to the September 11, 2001 terrorist attacks). There is nothing 
in any of these cases to support the unwarranted reading of 
trial impossibility into the ends of justice provision that the 
district court adopted and Olsen advocates here. 
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of a provision meant to provide necessary flexibility 
to district courts to manage their criminal cases. See 
Bloate v. United States, 559 U.S. 196, 214, 130 S.Ct. 
1345, 176 L.Ed.2d 54 (2010) (citing Zedner, 547 U.S. 
at 498, 126 S.Ct. 1976); see also S. Rep. No. 93–
1021S. Rep. No. 93–1021, 93d Cong., 2d Sess. 39 
(1974) (noting that the ends of justice provision is 
“the heart of the speedy trial scheme” and provides 
for “necessary flexibility.”). 

In sum, the district court committed clear error by 
reading the word “impossible” from 18 U.S.C. § 
3161(h)(7)(B)(i) in isolation. This is enough for us to 
reverse. See Murillo, 288 F.3d at 1133.8 

B. 
By solely focusing on the word “impossible” in 18 

U.S.C. § 3161(h)(7)(B)(i), the district court also over-
looked the rest of the provision, which requires 
courts to ask whether the district court’s failure to 
apply an ends of justice continuance “would ... result 
in a miscarriage of justice.” We find the miscarriage-
of-justice provision particularly salient in Olsen’s 
case. 

Olsen was indicted in July 2017 on thirty-four 
counts related to his prescribing dangerous combina-
tions and unnecessary amounts of highly regulated 
pain medications, and was granted pretrial bond. He 
then obtained eight trial continuances, including one 
over the government’s objection, effectively delaying 
his trial for well over three years. After the Central 
District suspended jury trials, Olsen insisted on 

 
8 Because the basis for the district court’s dismissal order was 
statutory only, we need not separately address Olsen’s Sixth 
Amendment claim. 
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sticking to his scheduled trial date. By that time, the 
prosecution had been ready for trial for months and 
was wholly blameless for the Central District’s sus-
pension of jury trials. 

The district court’s failure to even mention these 
important facts in its dismissal order—especially the 
years of continuances while Olsen was on pre-trial 
release and the absence of any government culpabil-
ity or minimal prejudice to Olsen—is troubling. Ol-
sen’s argument, that the district court’s finding that 
a trial was not impossible “implicitly” includes a 
finding that there would be no miscarriage of justice, 
is simply not convincing. We find no difficulty in con-
cluding that the district court’s failure to grant the 
government’s motion and subsequent dismissal of 
Olsen’s indictment, under the unique facts of Olsen’s 
case and the Central District’s suspension of jury 
trials, resulted in a miscarriage of justice. 18 U.S.C. 
§ 3161(h)(7)(B)(i). 

C. 
What is more, the district court failed to consider 

other, non-statutory factors. Section 3161(h)(7)(B) 
instructs district courts to consider a list of enumer-
ated factors, “among others,” in deciding whether to 
grant an ends of justice continuance. Although dis-
trict courts have broad discretion to consider any 
factors based upon the specific facts of each case, we 
have reversed rulings where district courts have en-
tirely failed to address relevant non-statutory con-
siderations. See, e.g., United States v. Lloyd, 125 
F.3d 1263, 1269 (9th Cir. 1997) (finding the district 
court should have considered whether the parties 
“actually want[ed] and need[ed] a continuance, how 
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long a delay [was] actually required, [and] what ad-
justments [could have been] made with respect to 
the trial calendars [to avoid a continuance]”). 

The Speedy Trial Act and our case law are silent 
as to what non-statutory factors district courts 
should generally consider. Nevertheless, in the con-
text of the COVID-19 pandemic, we find relevant the 
following non-exhaustive factors: (1) whether a de-
fendant is detained pending trial; (2) how long a de-
fendant has been detained; (3) whether a defendant 
has invoked speedy trial rights since the case’s in-
ception; (4) whether a defendant, if detained, belongs 
to a population that is particularly susceptible to 
complications if infected with the virus; (5) the seri-
ousness of the charges a defendant faces, and in par-
ticular whether the defendant is accused of violent 
crimes; (6) whether there is a reason to suspect re-
cidivism if the charges against the defendant are 
dismissed; and (7) whether the district court has the 
ability to safely conduct a trial.9 

 
9 The district court’s order questioned why the Central District 
of California conditioned its ability to hold jury trials on orders 
issued by the state government. See Blueprint for a Safer Econ-
omy, available at https://www.cdph.ca.gov/Programs/CID 
/DCDC/Pages/COVID-19/CaliforniaBlueprintDataCharts.aspx. 
Specifically, the district court observed that under California’s 
Blueprint, certain essential sectors such as healthcare, emer-
gency services, food, and energy were permitted to continue 
operations. This overlooks that the Blueprint’s color-coded tiers 
are premised on several factors that influence the risk of viral 
transmission, including ventilation in particular facilities, 
whether occupants of a facility can socially distance, and the 
duration of the gathering. The record in this case does not allow 
comparison between the federal district court in Santa Ana and 
nearby state courthouses based on the Blueprint’s risk factors. 
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This non-exhaustive list, in the context of the 
pandemic, facilitates the proper balancing of wheth-
er the ends of justice served by granting a continu-
ance outweigh the best interest of the public and the 
defendant in convening a speedy trial. See 18 U.S.C. 
§ 3161(h)(7)(A); see also United States v. Engstrom, 7 
F.3d 1423, 1426 (9th Cir. 1993) (noting that that the 
ends of justice provision promotes “an express bal-
ancing of the benefit to the public and defendant 
from a continuance with the costs imposed” of such a 
continuance). The record does not show that the dis-
trict court considered any of these relevant factors. 
See 18 U.S.C. § 3161(h)(7)(A). 

Finally, we note that Olsen’s reliance on United 
States v. Clymer, 25 F.3d 824, 829 (9th Cir. 1994), is 
not helpful. It is true “that the ends of justice exclu-
sion ... was intended by Congress to be rarely used, 
and that the provision is not a general exclusion for 
every delay.” Clymer, 25 F.3d at 828 (internal quota-
tion marks and citations omitted); see also S. Rep. 
No. 93-1021, at 39, 41S. Rep. No. 93-1021, at 39, 41 
(1974) (reflecting Congress’s intent that ends of jus-
tice continuances “be given only in unusual cases” 
and “be rarely used”). But surely a global pandemic 
that has claimed more than half a million lives in 
this country, and nearly 60,000 in California alone, 
falls within such unique circumstances to permit a 
court to temporarily suspend jury trials in the inter-
est of public health.10 In approving the Central Dis-

 
10 Olsen repeatedly points to state courts in the Central District 
of California for his position that it is not impossible to conduct 
a jury trial safely. But just because state courts are holding 
jury trials does not mean that they are necessarily holding 
them safely. It is unknown whether jurors, witnesses, court 
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trict’s declaration of judicial emergency, this Court’s 
Judicial Council explained that “Congress did not 
intend that a district court demonstrate its inability 
to comply with the [Speedy Trial Act] by dismissing 
criminal cases and releasing would-be convicted 
criminals into society.” See Judicial Emergency, 955 
F.3d at 1142–43. That is precisely what the district 
court did here. 

IV. 
While it is not necessary to our disposition of this 

case, we also find it important to briefly highlight 
the district court’s additional error in dismissing Ol-
sen’s indictment with prejudice. Although the dis-
trict court recognized the charges against Olsen as 
“extremely serious,” it nevertheless dismissed the 
indictment with prejudice, concluding that it was the 
only sanction that would have “enough teeth to cre-
ate any hope of deterring additional delay in the re-
sumption of jury trials.” 

We review the district court’s decision to dismiss 
with or without prejudice for abuse of discretion. 
United States v. Taylor, 487 U.S. 326, 332, 108 S.Ct. 
2413, 101 L.Ed.2d 297 (1988). A court abuses its dis-

 
staff, litigants, attorneys, and defendants are being subject to 
serious risks and illness. Nothing in the record indicates that 
the Central District was able to hold a jury trial safely in Octo-
ber 2020, when Olsen’s case was set for trial. Indeed, at argu-
ment, Olsen’s counsel could not point to anything in the district 
court’s dismissal order or the record, aside from noting that the 
court would have utilized unidentified “similar safety precau-
tions” to those state courts did, to adequately address these 
safety concerns. The district court in fact acknowledged that 
even though it was possible to hold trials, there were signifi-
cant health risks in doing so. 
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cretion if it “failed to consider all the factors relevant 
to the choice” and the “factors it did rely on were un-
supported by factual findings or evidence in the rec-
ord.” Id. at 344, 108 S.Ct. 2413. “In determining 
whether to dismiss the case with or without preju-
dice, the court shall consider, among others, each of 
the following factors: [(1)] the seriousness of the of-
fense; [(2)] the facts and circumstances of the case 
which led to the dismissal; and [(3)] the impact of a 
reprosecution on the administration of [the Speedy 
Trial Act] and on the administration of justice.” 18 
U.S.C. § 3162(a)(2). A court’s decision whether to 
dismiss the charges with or without prejudice de-
pends on a “careful application” of these factors to 
each particular case. Clymer, 25 F.3d at 831. 

Here, the district court failed to adequately con-
sider all the relevant factors as applied to Olsen’s 
case. See Taylor, 487 U.S. at 344, 108 S.Ct. 2413. 
The district court primarily based its decision on the 
perceived need to deter the Central District from 
continuing its jury trial suspension. Olsen contends 
that the district court based its dismissal with prej-
udice on the factors of only “this particular case.” 
The record shows otherwise. It appears that the only 
case-specific factor the court considered was the se-
riousness of Olsen’s crimes, which it properly 
weighed against a dismissal with prejudice. See 
United States v. Medina, 524 F.3d 974, 986–87 (9th 
Cir. 2008) (explaining that serious crimes weigh in 
favor of dismissal without prejudice). The remainder 
of the district judge’s three-page analysis focuses on-
ly on the Central District’s suspension of criminal 
jury trials and his disagreement with his colleagues’ 
decision to vote in favor of suspension. Although the 



 
 
 
 
 
 

22a 
 
district judge characterized this analysis as the 
“facts and circumstances” that led to dismissal, the 
court entirely failed to consider the facts and circum-
stances of Olsen’s case, including the years of con-
tinuances Olsen obtained while on pre-trial release 
and the absence of any prosecutorial culpability in 
causing the delay. See United States v. Pena-
Carrillo, 46 F.3d 879, 882 (9th Cir. 1995) (looking for 
evidence of purposeful wrongdoing on part of prose-
cutor for this factor); accord United States v. Steven-
son, 832 F.3d 412, 420 (3d Cir. 2016) (explaining 
that this factor considers whether the delay 
stemmed from “‘intentional dilatory conduct’ or a 
‘pattern of neglect on the part of the Government’”) 
(quoting United States v. Cano-Silva, 402 F.3d 1031, 
1036 (10th Cir. 2005)). The district court therefore 
committed legal error in failing to consider key fac-
tors relevant to Olsen’s case: the absence of prosecu-
torial culpability and the multiple continuances re-
quested by Olsen. See Taylor, 487 U.S. at 344, 108 
S.Ct. 2413. 

The district court also committed legal error in 
evaluating the impact of reprosecution on the admin-
istration of the Speedy Trial Act and on the admin-
istration of justice. See 18 U.S.C. § 3162(a)(2). In 
dismissing Olsen’s indictment with prejudice, the 
district court presumed that any adequate remedy 
must bar reprosecution. The district judge character-
ized dismissal with prejudice as “the only sanction 
with enough teeth to create any hope of deterring 
additional delay in the resumption of jury trials.” 
The court explained that dismissal without prejudice 
would let the government reindict “and proceed as if 
no constitutional violation ever occurred” and con-
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cluded that this would be a “meaningless result.” 
This reasoning was incorrect. The Supreme Court 
has made clear that “[d]ismissal without prejudice is 
not a toothless sanction: it forces the Government to 
obtain a new indictment if it decides to reprosecute, 
and it exposes the prosecution to dismissal on stat-
ute of limitations grounds.” Taylor, 487 U.S. at 342, 
108 S.Ct. 2413; see also United States v. Newman, 6 
F.3d 623, 627 (9th Cir. 1993) (rejecting argument 
“that dismissal without prejudice renders the Speedy 
Trial Act meaningless”). Because the district court’s 
ruling was based on an erroneous view of the law, it 
abused its discretion in dismissing with prejudice. 
See United States v. Arpaio, 951 F.3d 1001, 1005 
(9th Cir. 2020). 

V. 
We reverse the district court’s dismissal of Olsen’s 

indictment. The district court’s interpretation of the 
Speedy Trial Act’s ends of justice provision—that 
continuances are appropriate only if holding a crimi-
nal jury trial would be impossible—was incorrect. 
Nothing in the plain text of the Speedy Trial Act or 
our precedents supports this rigid interpretation. 

We are, however, mindful that the right to a 
speedy and public jury trial provided by the Sixth 
Amendment is among the most important protec-
tions guaranteed by our Constitution, and it is not 
one that may be cast aside in times of uncertainty. 
See Furlow, 644 F.2d at 769 (“Except for the right of 
a fair trial before an impartial jury no mandate of 
our jurisprudence is more important”); see also Ro-
man Cath. Diocese of Brooklyn v. Cuomo, ––– U.S. ––
––, 141 S. Ct. 63, 68, 208 L.Ed.2d 206 (2020) (“[E]ven 
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in a pandemic, the Constitution cannot be put away 
and forgotten.”). 

The Central District of California did not cast 
aside the Sixth Amendment when it entered its 
emergency orders suspending jury trials based on 
unprecedented public health and safety concerns. To 
the contrary, the orders make clear that the decision 
to pause jury trials and exclude time under the 
Speedy Trial Act was not made lightly. The orders 
acknowledge the importance of the right to a speedy 
and public trial both to criminal defendants and the 
broader public, and conclude that, considering the 
continued public health and safety issues posed by 
COVID-19, proceeding with such trials would risk 
the health and safety of those involved, including 
prospective jurors, defendants, attorneys, and court 
personnel. The pandemic is an extraordinary cir-
cumstance and reasonable minds may differ in how 
best to respond to it. The District Court here, howev-
er, simply misread the Speedy Trial Act’s ends of 
justice provision in dismissing Olsen’s indictment 
with prejudice. 

The judgment of the district court is RE-
VERSED and REMANDED with instructions to 
reinstate Olsen’s indictment, grant an appro-
priate ends of justice continuance, and set this 
case for a trial. 

MURGUIA, Chief Judge, and CHRISTEN, Circuit 
Judge, concurring in the denial of rehearing en banc: 

“The correction of legal errors committed by the 
district courts is the function of the Court of Appeals 
....” Plotkin v. Pac. Tel. & Tel. Co., 688 F.2d 1291, 
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1293 (9th Cir. 1982). Here, the district court erred by 
denying the government’s motion for an ends-of-
justice continuance under the Speedy Trial Act 
based on a physical impossibility standard. That er-
ror required reversal. The dissent does not dispute 
that it was error to dismiss the indictment against 
Dr. Olsen with prejudice. See Dissent at –––– – ––––. 
That error separately required reversal. As a result, 
our panel reversed the district court’s ruling and or-
dered that the serious charges against Olsen be rein-
stated on remand. United States v. Olsen, 995 F.3d 
683, 686 (9th Cir. 2021). We did not predict or fore-
close further Speedy Trial Act motions practice in 
this case. Because the district court clearly misinter-
preted and misapplied the Speedy Trial Act, we 
stand firmly behind our opinion and concur with the 
denial of rehearing en banc. 

I. 
The Sixth Amendment provides criminal defend-

ants “the right to a speedy and public trial,” U.S. 
Const. amend. VI, but it does not outline how this 
right should be safeguarded. As a result, Congress 
enacted the Speedy Trial Act, setting specified time 
limits within which criminal trials must commence. 
Pub. L. No. 93-619, 88 Stat. 2076 (1975); see Furlow 
v. United States, 644 F.2d 764, 768–69 (9th Cir. 
1981) (per curiam) (describing the Act as the Sixth 
Amendment’s “implementation”). 

The Act requires that a criminal trial begin within 
seventy days from the date on which an indictment 
is filed, or the date on which the defendant makes an 
initial appearance, whichever occurs later. 18 U.S.C. 
§ 3161(c)(1). The Act also details “periods of delay 
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that are excluded in computing the time within 
which trial must start.” Zedner v. United States, 547 
U.S. 489, 497, 126 S.Ct. 1976, 164 L.Ed.2d 749 
(2006); see 18 U.S.C. § 3161(h). The Speedy Trial 
Act’s ends-of-justice exception excludes from the sev-
enty days “any period of delay ... based on [the 
court’s] findings that the ends of justice served by 
taking such action outweigh the best interest of the 
public and the defendant in a speedy trial.” Id. § 
3161(h)(7)(A) (emphasis added). In other words, the 
ends-of-justice exception employs a balancing test. 
See id. The Act also requires courts to consider a 
non-exhaustive list of factors in determining wheth-
er to grant an ends-of-justice continuance. See id. § 
3161(h)(7)(B). In Olsen’s case, the most relevant fac-
tor was: “Whether the failure to grant such a contin-
uance in the proceeding would be likely to make a 
continuance of such proceeding impossible, or result 
in a miscarriage of justice.” Id. § 3161(h)(7)(B)(i). 

II. 
In July 2017, Jeffrey Olsen, a physician, was in-

dicted on thirty-four counts of unlawful distribution 
of opioids to his patients. Four of his patients died 
from apparently related drug overdoses. Olsen was 
arraigned in the Central District of California on Ju-
ly 11, 2017, and pleaded not guilty. The same day, 
the district court set a $20,000 unsecured appear-
ance bond, scheduled his trial for September 5, 2017, 
and released Olsen. He has remained out of custody 
ever since. 

Over a three-year period, the court continued Ol-
sen’s trial date eight times. The parties stipulated to 
seven of the continuances under § 3161(h)(7)’s ends-
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of-justice exclusion and the district court even grant-
ed Olsen’s sixth continuance over the government’s 
objection. After Olsen’s sixth continuance, COVID-19 
hit California. In response, the Central District is-
sued the first of a series of emergency general orders 
based on national, state, and local public health 
emergency declarations, as well as the Centers for 
Disease Control and Prevention’s (“CDC”) recom-
mendations for reducing exposure to the virus and 
slowing its spread. These orders included the Cen-
tral District’s declaration of a judicial emergency 
pursuant to 18 U.S.C. § 3174. See In re Approval of 
Jud. Emergency Declared in the Cent. Dist. of Cal., 
955 F.3d 1140, 1141 (9th Cir. 2020). The dissent 
from denial of rehearing en banc makes no mention 
of the fact that the Circuit’s Judicial Council re-
viewed the Central District’s General Order, thereaf-
ter approving its declaration of a judicial emergency. 
See id. (in reference to the Central District’s General 
Order suspending jury trials, the Judicial Council 
noted that the district court’s chief judge “declared a 
thirty-day judicial emergency” by general order 
“pursuant to 18 U.S.C. § 3174(e). Finding no reason-
ably available remedy, the Judicial Council agreed to 
continue the judicial emergency for an additional 
one-year period and suspend the time limits of 18 
U.S.C. § 3161(c).”). 

Most relevant here are the Central District’s or-
ders suspending all jury trials. Then-Chief Judge 
Virginia A. Phillips approved the suspension on 
March 13, 2020. That order was issued in the first 
uncertain days of the pandemic, and it observed that 
additional orders might follow. See Gen. Ord. 20-02. 
The General Order was later extended six times. See 
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Gen. Ord. 20-05; Gen. Ord. 20-08; Gen. Ord. 20-09; 
Gen. Ord. 20-12; Gen. Ord. 20-15; Gen. Ord. 21-08. 
Each suspension order received unanimous or major-
ity votes of the district judges “to protect public 
health” and “to reduce the size of public gatherings 
and reduce unnecessary travel,” consistent with the 
recommendations of public health authorities. See, 
e.g., Gen. Ord. 20-09. Following the filing of General 
Order 20-02 on March 17, 2020, Olsen stipulated to 
two additional continuances under the ends-of-
justice exclusion. 

Approximately two months before Olsen’s trial 
date, the government expressed its intention to file 
an ex parte application for a continuance, similar to 
the request the district court granted Olsen prior to 
the pandemic. For the first time ever, the district 
court expressed its intention to reject the ends-of-
justice continuance request, making plain its sharp 
disagreement with the other judges in the Central 
District. 

The trial judge’s subsequent on-record comments 
reflect his discontent. Indeed, the trial judge explicit-
ly stated that he disagreed with the decision made 
by “the great majority of the judges” in the Central 
District to stay trials during the COVID-19 pandem-
ic. The district judge also made clear that he intend-
ed to enforce “consequences to the judges in the Cen-
tral District.” In addition, the district judge’s com-
ments reflect his misapplication of the standard for 
determining whether an ends-of-justice continuance 
should be granted: “It’s not an issue of balancing the 
constitutional right with the danger of conducting a 
jury trial,” and “the way I look at it, it’s not a balanc-
ing test.” The record memorializes that the district 
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court’s misguided motive for dismissing Olsen’s in-
dictment with prejudice was to force resolution of the 
trial judge’s ongoing disagreement with the Central 
District’s decision to suspend criminal jury trials due 
to the COVID-19 pandemic: “I think we have to use 
this case to try to expedite this issue for everybody’s 
sake.” 

At the outset of the hearing on Olsen’s motion to 
dismiss the indictment, the district court circulated 
a tentative order denying the motion without preju-
dice. But after counsel clarified that the applicable 
extension of the statute of limitations would allow 
the government to re-file all counts, see 18 U.S.C. § 
3288, the district court expressed doubt that dismis-
sal without prejudice would have “teeth.” 

The court’s written order stated that dismissal 
with prejudice: (1) “is the only sanction with enough 
teeth to create any hope of deterring additional delay 
in the resumption of jury trials and avoiding further 
dismissals of indictments,” (2) would prevent the 
government from reindicting “and proceed[ing] as if 
no constitutional violation ever occurred,” and (3) 
would not be a “meaningless result” with “no adverse 
consequences [for] the Central District,” unlike a 
dismissal without prejudice. 

The order dismissing Olsen’s indictment also ex-
plained that the court could not grant a continuance 
unless “holding the trial would be impossible,” rather 
than the proper Speedy Trial Act standard allowing 
for an ends-of-justice continuance when “the ends of 
justice served by taking such action outweigh the 
best interest of the public and the defendant in a 
speedy trial,” 18 U.S.C. § 3161(h)(7)(A). Despite this 
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sequence of events, the dissent argues that our panel 
erred in reversing the district court’s dismissal. 

On March 18, 2021, our panel reversed and re-
manded “with instructions to reinstate Olsen’s in-
dictment, grant an appropriate ends of justice con-
tinuance, and set the case for trial.” Olsen, 995 F.3d 
at 695. We did not reach this conclusion lightly, nor 
did we foreclose future motions practice on Speedy 
Trial Act grounds. We were “mindful that the right 
to a speedy and public jury trial provided by the 
Sixth Amendment is among the most important pro-
tections guaranteed by our Constitution, and it is not 
one that may be cast aside in times of uncertainty.” 
Id. Still, we could not ignore the district court’s le-
gally erroneous interpretation and application of the 
Speedy Trial Act, particularly its understanding that 
“nothing short of ‘actual impossibility’” could compel 
another ends-of-justice continuance in Olsen’s case. 
Id. at 689–93. Nor could we overlook the manifest 
injustice that would result if these serious charges 
were dismissed, with prejudice, due to an internal 
dispute between the trial court judges serving in the 
Central District. 

III. 
A. 

The dissent first asserts that “the applicable Gen-
eral Order here did not rest on a proper application 
of Speedy Trial Act standards.” Dissent at ––––
(emphasis in original). Not only is this incorrect, the 
dissent misreads what it calls the “applicable Gen-
eral Order”—General Order 20-09—by considering it 
in a vacuum. General Order 20-09 specifically found 
that “the increase in reported COVID-19 infections, 
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hospitalizations, and deaths serve[d] the ends of jus-
tice and outweigh[ed] the interests of the public and 
the defendants in a speedy trial.” Gen. Ord. 20-09 at 
3. Therefore, applying the correct standard set forth 
in 18 U.S.C. § 3161(h)(7)(A), the majority of district 
court judges in the Central District were persuaded 
that the ends of justice outweighed the best interest 
of the public and the defendant in a speedy trial due 
to the COVID-19 pandemic.1 

Our opinion noted that the Central District of Cal-
ifornia’s emergency general orders clearly applied 
the Speedy Trial Act standard: 

The Central District of California did not cast 
aside the Sixth Amendment when it entered its 
emergency orders suspending jury trials based 
on unprecedented public health and safety con-
cerns. To the contrary, the orders make clear 
that the decision to pause jury trials and ex-
clude time under the Speedy Trial Act was not 
made lightly. The orders acknowledge the im-
portance of the right to a speedy and public tri-
al both to criminal defendants and the broader 
public, and conclude that, considering the con-
tinued public health and safety issues posed by 
COVID-19, proceeding with such trials would 
risk the health and safety of those involved, in-
cluding prospective jurors, defendants, attor-
neys, and court personnel. 

Id. at 695. 

 
1 The purpose of a general order is to regulate court operations. 
Here, a majority of federal judges in the Central District agreed 
that the general orders were the best response to the burgeon-
ing health and safety risks presented by the pandemic. 
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The dissent only quotes a subsection of General 
Order 20-09’s Speedy Trial analysis and alleges that 
the order “mere[ly] recit[es]” the Speedy Trial Act’s 
“ultimate standard.” Dissent at –––– – ––––. Not so. 
General Order 20-09 details an increase in COVID-
19 infections and deaths, as well as CDC guidance 
related to in-person gatherings to support its conclu-
sion that the balance weighed in favor of continuing 
jury trials in the Central District. Gen. Ord. 20-09 at 
1–3. 

Moreover, the unprecedented danger to health 
and safety presented by the pandemic, particularly 
in its earlier days when Olsen sought to try his case, 
cannot be overstated. The dissent opines that the 
majority held, “to justify a continuance, it was suffi-
cient that the General Order simply cited the ‘risk’ to 
‘health and safety ....’” Dissent at –––– (quoting Ol-
sen, 995 F.3d at 695). But our opinion acknowledged 
that the Central District’s broad continuation of jury 
trials was triggered by “a global pandemic that ha[d] 
claimed more than half a million lives in this coun-
try, and nearly 60,000 in California alone [at the 
time of our opinion].” Olsen, 995 F.3d at 693. The 
dissent, in hindsight, attempts to support its argu-
ment by diminishing the severity of the pandemic 
during this time, but the numbers speak for them-
selves. 

The dissent next argues that, by allowing General 
Order 20-09 “to serve as the source of the impossibil-
ity that justifies a continuance,” our analysis rested 
“on a bootstrap argument that permits a wholesale 
evasion of the impossibility standard.” Dissent at ––
––. Again, this is not so. The Speedy Trial Act directs 
the district court to consider “[w]hether the failure to 



 
 
 
 
 
 

33a 
 
grant such a continuance in the proceeding would be 
likely to make a continuation of such proceeding im-
possible, or result in a miscarriage of justice.” 18 
U.S.C. § 3161(h)(7)(B)(i) (emphasis added). A basic 
premise the district court and dissent both miss is 
that the question presented was whether the failure 
to grant a continuance would make it impossible to 
continue trial. The district court misinterpreted this 
factor, believing it asks whether holding trial is 
physically possible. Section 3161(h)(7)(A) required 
the district court to ultimately decide whether the 
public’s and Olsen’s interests in a speedy trial were 
outweighed by the need for the continuance; in this 
case, a continuation of jury trials due to pervasive 
COVID-19 infections and deaths. Accordingly, as 
noted in our opinion, because not granting the gov-
ernment’s continuance rendered trial impossible due 
to General Order 20-09’s suspension of criminal jury 
trials in light of the pandemic, Section 3161(h)(7)(A) 
required the district court to balance competing in-
terests and decide whether the public’s and Olsen’s 
interests in a speedy trial outweighed the COVID-
19-inspired need for the continuance. Id. § 
3161(h)(7)(A). Though the dissent from the denial of 
rehearing en banc obliquely suggests the Central 
District’s General Orders are the issue, the question 
presented to our panel was whether the district 
court misinterpreted the Speedy Trial Act to require 
that trials go forward if it is physically possible to 
conduct them, rather than requiring a balancing of 
factors. The answer was plainly yes. 

In addition to misreading the Speedy Trial Act, 
the dissent misreads our case law—principally Fur-
low v. United States, 644 F.2d 764 (9th Cir. 1981) 
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(per curiam), and United States v. Paschall, 988 F.2d 
972 (9th Cir. 1993)—as support for the district 
court’s conclusion that ends-of-justice continuances 
may only be granted when a trial court finds it phys-
ically impossible to hold trial. See Dissent at ––––. 
But Furlow and Paschall provide no support for the 
dissent’s view. In these two cases, natural disasters 
made compliance with the Speedy Trial Act dead-
lines practically impossible, but we have never said 
that a finding of physical impossibility is a prerequi-
site to granting an ends-of-justice continuance.2 
Such an interpretation contradicts the plain lan-
guage of the Speedy Trial Act, which expressly re-
quires that courts consider several factors. 18 U.S.C. 
§ 3161(h)(7)(B). 

The dissent’s reading of the Speedy Trial Act also 
defies case law indicating that other considerations 
may warrant a continuance. See, e.g., United States 
v. Apperson, 441 F.3d 1162, 1180 (10th Cir. 2006) 
(granting a brief continuance to allow government 
counsel time to prepare in order to avoid a “miscar-
riage of justice”); United States v. Hill, 197 F.3d 436, 
441–43 (10th Cir. 1999) (holding that the “miscar-
riage of justice” exception was properly applied 
where the government would otherwise be forced to 
go to trial without a key witness and without ade-
quate time to effectively prepare). 

The district court was required to weigh the logis-
tical problems and public health risks caused by 

 
2 Paschall noted the impossibility factor in its reasoning for 
granting an ends-of-justice continuance, but it did not assert 
that this factor was necessary or sufficient on its own, only that 
it was “relevant to the present case.” Paschall, 988 F.2d at 975. 
And Furlow made no mention of impossibility whatsoever. 
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COVID-19, among other factors, in balancing wheth-
er the ends of justice served by continuing trial out-
weighed the best interest of the public and the de-
fendant in a speedy trial. Accordingly, though it is 
true that Orange County Superior Court resumed 
operations during the pandemic, it is just as true 
that tens of thousands of people have contracted 
COVID-19—and thousands have died.3 The district 

 
3 We did not “shift[ ] the burden of proof on the issue of impos-
sibility ... from the Government to Olsen” in stating that, “just 
because the state courts are holding jury trials does not mean 
that they are necessarily holding them safely.” Dissent at –––– 
(citing Olsen, 995 F.3d at 693 n.10). Without record support, 
the district court announced that it was possible to move for-
ward with trial, apparently because at least some state court 
trials were going forward. The record makes clear that the dis-
trict court had made up its mind, despite the government’s 
showing that the General Orders, approved by the Circuit 
Council, prevented jury trials. This does not “necessarily mean[ 
] that the party who had the burden of proof failed to carry it.” 
Dissent at ––––. It instead means that, when weighing the rel-
evant factors, the Central District was likely unconvinced or 
uncertain that the safety protocols instituted by state courts 
were effective enough to combat the spread of COVID-19, par-
ticularly given the novelty of the virus at the time. As the dis-
sent concedes, the “ultimate standard” for granting an ends-of-
justice continuance under the Speedy Trial Act involves a bal-
ancing test. Dissent at ––––; see also 18 U.S.C. § 3161(h)(7)(A). 
The Central District cannot be faulted for reaching a conclusion 
that is contrary to what the dissent would have desired when 
deciding how best to protect its citizens during a once-in-a-
lifetime pandemic. 

It is far from clear that Orange County conducted operations 
safely. The Los Angeles Times has since reported that four in-
terpreters from the Los Angeles County courthouse died from 
COVID-19. Matt Hamilton, State Fines L.A. County Superior 
Court for Safety Violations during COVID-19 Pandemic, Los 
Angeles Times (July 7, 2021), https://www.latimes.com 
/california/story/2021-07-07/state-issues-25-000-fine-to-l-a-
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court was required to balance these realities to de-
termine whether the ends of justice would be served 
by a continuance under the Speedy Trial Act rather 
than simply ending its analysis after it decided that 
holding trial would be physically possible. See 18 
U.S.C. § 3161(h)(7)(B)(i)–(iv). 

The dissent also asserts that we did not “articu-
late or apply any standard” for determining whether 
a trial was “impossible.” Dissent at ––––. This over-

 
superior-court-for-safety-violations-during-pandemic (reporting 
that “at least four people who worked in Los Angeles County 
courthouse” died due to COVID-19). Orange County has con-
firmed 336,476 COVID-19 cases to date—an increase of more 
than 85,000 since the Olsen panel heard argument in March 
2021—and has registered 5,852 deaths—an increase of nearly 
2,000. See Los Angeles Times Staff, Tracking the Coronavirus 
in California, Los Angeles Times, https://www. 
latimes.com/projects/california-coronavirus-cases-tracking-
outbreak/ (last visited Dec. 21, 2021). 

The number of cases and deaths continue to increase at 
alarming levels in the counties within the Central District. To 
date, San Bernardino has seen 385,830 cases and reported 
6,023 deaths; Riverside: 398,957 cases and 5,452 deaths; San 
Luis Obispo: 32,429 cases and 366 deaths; Santa Barbara: 
48,861 cases and 562 deaths; Ventura: 106,809 cases and 1,203 
deaths; and finally, Los Angeles: 1,555,065 cases and 27,189 
deaths. As of today’s date, 2,864,427 citizens in the Central 
District have tested positive for some COVID-19 variant, and 
46,647 of those citizens have died as a result. The Central Dis-
trict accounts for more than half of all COVID-19 cases and 
deaths in California: 5,204,641 Californians have tested posi-
tive, and 75,167 have died. Los Angeles Times Staff, Tracking 
the Coronavirus in California, Los Angeles Times, 
https://www.latimes.com/projects/california-coronavirus-cases-
tracking-outbreak/ (last visited Dec. 21, 2021); see also Track-
ing COVID-19 in California, California, All, 
https://covid19.ca.gov/state-dashboard/ (last visited Dec. 21, 
2021). 
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looks our discussion clarifying that the outcomes in 
Furlow and Paschall did not depend on a finding of 
physical impossibility. See Olsen, 995 F.3d at 690–91 
(discussing Furlow, 644 F.2d at 767; Paschall, 988 
F.2d at 975. Though we did not attempt to define 
and anticipate every circumstance in which a con-
tinuance may outweigh the public’s and defendant’s 
interests in a speedy trial, we suggested a list of non-
statutory factors to assist district courts in address-
ing future motions. Id. at 690. Some of these factors 
may aid in determining whether conducting trial 
would be physically possible, others facilitate “the 
proper balancing of whether the ends of justice 
served by granting a continuance outweigh the best 
interest of the public and the defendant in convening 
a speedy trial.” Id. at 693. Consistent with the re-
quired balancing test, we sought to suggest guiding 
principles for assessing the impossibility factor ra-
ther than a hardline standard. 

B. 
The dissent contends that the miscarriage of jus-

tice provision does not apply when an indictment is 
dismissed for failure to conduct a timely trial. See 
Dissent at –––– – ––––. But in enacting the Speedy 
Trial Act, Congress specifically noted that the dis-
missal of a criminal indictment on speedy trial 
grounds may constitute a miscarriage of justice un-
der the Act. See H.R. Rep. No. 93-1508, reprinted in 
1974 U.S.C.C.A.N. 7401, 7436. And the 1974 House 
Committee Report makes clear that the judicial 
emergency provision § 3174 was adopted because the 
Committee did not wish to leave the possibility of 
unjustifiable dismissals to chance: 
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[B]ecause of the unique circumstance in which 
the Congress has placed the courts by enacting 
speedy trial legislation without providing ad-
vanced [sic] increases in resources, it is also 
providing the courts with a tool that would 
permit them enough flexibility to prevent a mis-
carriage of justice by dismissing the indict-
ments or informations against potential crimi-
nals because of circumstances beyond the con-
trol of an individual court.” 

In re Approval of Jud. Emergency Declared in Dist. 
of Ariz., 639 F.3d 970, 980 (9th Cir. 2011) (emphasis 
added) (quoting 1974 U.S.C.C.A.N. 7401, 7436). 

This Circuit’s Judicial Council has treated the 
miscarriage of justice exception the same way. The 
Judicial Council’s opinion, In re Approval of Judicial 
Emergency Declared in District of Arizona, ratified a 
one-year extension of judicial emergency, suspending 
the Speedy Trial Act’s seventy-day time limit. Id. at 
971. The Judicial Council observed that “Congress 
did not intend that a district court demonstrate its 
inability to comply with the [Speedy Trial Act] by 
dismissing criminal cases and releasing would-be 
convicted criminals into society.” Id. at 972 (citing 
1974 U.S.C.C.A.N. 7401). The Judicial Council also 
observed: “[T]he emergency provision ha[d] been 
used twice previously to avoid imminent criminal 
dismissals as a sanction for non-compliance.” Id. 
(first citing United States v. Bilsky, 664 F.2d 613, 
619–20 (6th Cir. 1981)); then citing United States v. 
Rodriguez–Restrepo, 680 F.2d 920, 921 n.1 (2d Cir. 
1982)). Given this Circuit precedent, it is peculiar 
that the dissent so steadfastly claims jury trials may 
not be extended under the Speedy Trial Act by gen-
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eral order, particularly in times of exceptional crisis 
pursuant to 18 U.S.C. § 3174. 

The dissent attempts to distinguish Olsen’s case 
by noting, as we did in our opinion, that Olsen’s in-
dictment preceded the Central District’s declaration 
of judicial emergency. See Dissent n. 19 (citing Ol-
sen, 995 F.3d at 687 n.2). But as we explained, the 
timing of Olsen’s indictment meant only that he was 
subject to the 70-day Speedy Trial Act clock rather 
than the 180-day period instituted during the judi-
cial emergency. Olsen, 995 F.3d at 687 n.2. Notwith-
standing the general timing of Olsen’s Speedy Trial 
Act clock, Olsen’s case was before the Central Dis-
trict of California, and the Central District had de-
clared a judicial emergency. In fact, following the 
declaration of judicial emergency, Olsen obtained 
continuances under the ends-of-justice exclusion, cit-
ing the COVID-19 pandemic and the judicial emer-
gency as reasons for the continuances. Thus, Olsen 
invoked the Central District’s judicial emergency 
when it worked to his benefit, and the dissent 
acknowledged that the Central District’s emergency 
general orders applied to Olsen. Yet the dissent goes 
on to take a starkly inconsistent position by arguing 
that the Central District’s judicial emergency did not 
apply to Olsen when it discusses whether the dis-
missal of his indictment constituted a miscarriage of 
justice. 

C. 
Finally, the dissent alleges that we watered down 

the Speedy Trial Act by enumerating our own set of 
“non-statutory factors” the district court should have 
considered. Dissent at ––––. This is a serious mis-
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reading of our opinion. Rather than faulting the dis-
trict court for failing to consider the factors we iden-
tified, we took issue with the court’s failure to con-
sider any relevant non-statutory factors. We found 
relevant certain non-exhaustive considerations in 
the context of the COVID-19 pandemic, Olsen, 995 
F.3d at 693, and identified them because “[t]he 
Speedy Trial Act and our case law are silent as to 
what non-statutory factors district courts should 
generally consider,” id. at 692. By suggesting factors 
trial courts may consider during this pandemic—
including whether the defendant is incarcerated 
while awaiting trial—we did not rewrite the statuto-
ry factors in order to “evade their limits,” as the dis-
sent asserts. Dissent at ––––. Indeed, in their briefs 
to the district court, the government and Olsen ar-
gued other unenumerated factors gleaned from other 
Speedy Trial Act cases. See United States v. Loud 
Hawk, 474 U.S. 302, 311, 106 S.Ct. 648, 88 L.Ed.2d 
640 (1986); United States v. Harris, 460 F.Supp.3d 
973, 977 (E.D. Cal. 2020); United States v. Smith, 
460 F.Supp.3d 981 (E.D. Cal. 2020)). Our opinion 
simply anticipated that many similar cases will be 
presented as the pandemic wears on and offered 
guidance for district courts to consider. 

The dissent argues that we solely relied on the 
seventh factor (i.e., whether the district court had 
the ability to safely conduct trial). See Dissent at –––
–. Our opinion says otherwise. It explains that Olsen 
posted bond and has remained out of custody since 
his initial appearance on July 11, 2017, so he was 
not detained pending trial and was not detained for 
a significant period of time (addressing the first and 
second factors). Olsen, 995 F.3d at 688. We noted 
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there had been eight continuances of Olsen’s trial 
date, seven of which were reached by stipulation 
with the government, so he had not invoked his 
speedy trial rights since the case’s inception (noting 
the third factor). Id. We explained that Olsen’s 
charges are extremely serious: he is a physician ac-
cused of illegally prescribing opioids that allegedly 
led to the deaths of four patients (invoking the fifth 
factor). Id. at 688–89. 

With respect to the seventh factor, the dissent 
acknowledges that, “[i]n ordinary usage, the term 
‘impossible’ has a range of meanings that extend 
from ‘incapable of being or of occurring’ ... to ‘ex-
tremely and almost insuperably difficult under the 
circumstances.’” Dissent at –––– (quoting Webster’s 
Third New International Dictionary of the English 
Language 1136 (1981)). Nevertheless, the dissent 
takes issue with considering the safety of the public, 
court staff, and counsel in an impossibility analysis. 
See Dissent at –––– – ––––. Consistent with Paschall 
and Furlow, if conducting trial is “extremely and al-
most insuperably difficult” due to health and safety 
concerns, this may counsel in favor of continuing tri-
al. 

IV. 
Our panel was tasked with deciding whether the 

district court erred by denying the government’s mo-
tion for an ends-of-justice continuance, and dismiss-
ing the defendant’s case with prejudice pursuant to 
18 U.S.C. § 3161(h)(7)(B) based on its conclusion 
that it would be possible to hold trial, even if doing 
so posed public health risks. Nothing in our opinion 
minimizes the importance of the constitutionally 
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guaranteed right to a speedy trial, and we will surely 
be presented with future cases in which the balanc-
ing required by the Speedy Trial Act will present dif-
ferent results. 

The COVID-19 pandemic presents a once-in-a-
lifetime catastrophe that has unfortunately endured 
for months, causing fear and trepidation, serious ill-
ness and injury—from which some will never fully 
recover—and worst of all, national and worldwide 
fatalities. The Central District has been one of the 
hardest hit areas in our country. In Olsen, we 
acknowledged the continuing health and safety is-
sues the COVID-19 pandemic presents, while simul-
taneously balancing the rights of the accused. The 
district court’s dismissal of the serious charges in 
this case with prejudice aimed to enforce “conse-
quences to the judges in the Central District” rather 
than apply the balancing required by the Speedy 
Trial Act. Because the district court misapplied the 
standard for an ends-of-justice continuance, we 
stand behind our opinion and concur with the denial 
of rehearing en banc. 

BUMATAY, Circuit Judge, concurring in the de-
nial of rehearing en banc: 

These are trying times. The COVID-19 pandemic 
has forced our nation and our courts to confront nov-
el, difficult issues. In response to COVID-19, gov-
ernments at all levels have enacted measures to mit-
igate the spread of the deadly virus. Some of these 
measures have tested the limits of the Constitution. 
But “[e]ven in times of crisis,” judges must “not 
shrink from our duty to safeguard th[e] rights” guar-
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anteed by the Constitution. Tandon v. Newsom, 992 
F.3d 916, 939 (9th Cir. 2021) (Bumatay, J., dissent-
ing in part and concurring in part). The Supreme 
Court has instructed us time and again that our con-
stitutional rights are entitled to the utmost protec-
tion—even in a pandemic. Thus, we never “water[ ] 
down” our examination of alleged constitutional in-
fringements and must always uphold that the Con-
stitution “really means what it says.” Tandon v. 
Newsom, ––– U.S. ––––, 141 S. Ct. 1294, 1298, 209 
L.Ed.2d 355 (2021) (simplified). And courts cannot 
punt on vigorously enforcing the protections of the 
Constitution because we are grappling with an un-
questionably serious crisis. So we must always un-
dertake an exacting look at actions that may violate 
a constitutional right. 

This case falls into the category of difficult mat-
ters borne out of the COVID-19 pandemic. Last year, 
the federal district court in Los Angeles, California 
indefinitely suspended trials because of COVID-19. 
Jeffrey Olsen, a defendant out on bail, invoked his 
speedy trial rights. After the government requested 
a two-month continuance of his trial, the district 
court declared a violation of the Speedy Trial Act 
and the Speedy Trial Clause of the Constitution. 
What’s more, the district court dismissed the charges 
against Olsen with prejudice. Our court reversed on 
statutory grounds. 

So this case requires us to look to the meaning of 
our sacred right to a speedy trial as guaranteed by 
the Sixth Amendment and see what leeway, if any, 
the Speedy Trial Act grants in the face of COVID-19. 
While the matter poses some troubling circumstanc-
es, Olsen’s constitutional speedy trial right was not 



 
 
 
 
 
 

44a 
 
violated. At its core, the Speedy Trial Clause ensures 
that defendants are not locked up in jail indefinitely 
pending trial. This enforces the guarantee against 
arbitrary detention. But since Olsen wasn’t detained 
pretrial and the delay here was not long enough to 
justify dismissal according to our precedent, no vio-
lation occurred. That said, this case would be much 
different if Olsen had been incarcerated during the 
COVID-19 pandemic and did not receive the trial he 
was entitled to under the Constitution. In that situa-
tion, the constitutional analysis would be significant-
ly different in my view. And while I would quibble 
with the court’s statutory analysis, I agree that the 
Speedy Trial Act does not dictate dismissal here. 

For these reasons, I concur with the denial of re-
hearing en banc. 

I. 
“In all criminal prosecutions, the accused shall en-

joy the right to a speedy and public trial[.]” U.S. 
Const. amend. VI. As the Supreme Court recognized, 
“the right to a speedy trial is as fundamental as any 
of the rights secured by the Sixth Amendment.” 
Klopfer v. North Carolina, 386 U.S. 213, 223, 87 
S.Ct. 988, 18 L.Ed.2d 1 (1967). While the Speedy 
Trial Clause stands among our most sacred safe-
guards of individual liberty, its full meaning is less 
clear. It has been described as both “fundamental” 
and “amorphous”; both “mechanical” and “slippery.”1 

 
1 See Alfredo Garcia, The Sixth Amendment in Modern Ameri-
can Jurisprudence 157 (1992) (simplified); George C. Thomas 
III, When Constitutional Worlds Collide: Resurrecting the 
Framers’ Bill of Rights and Criminal Procedure, 100 Mich. L. 
Rev. 145, 153–54 (2001). 
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The full contours of the right may be unresolved, 
but the text and history of the Speedy Trial Clause 
establish an enduring principle: the primary guaran-
tee of the right is to protect against prolonged pretri-
al detention by the government. Olsen was on bail 
pretrial and, while the indefinite suspension of jury 
trials is disconcerting, the trial delay doesn’t appear 
to offend the core right as established by the Sixth 
Amendment.2 

A. 
Like most of our rights, the right to a speedy trial 

is rooted in English legal tradition. The earliest 
known expression of the speedy trial right comes 
from the Assize of Clarendon of 1166—King Henry 
II’s attempt to establish rudimentary rules for crim-
inal procedure.3 The fourth provision of the Assize 
provided: 

 
2 The panel neglected to analyze Olsen’s Speedy Trial Clause 
claim even though the district court’s dismissal also hinged on 
a constitutional violation. See United States v. Olsen, 995 F.3d 
683, 691 n.8 (9th Cir. 2021). That was a mistake. What satisfies 
the Speedy Trial Act may still violate the Sixth Amendment, 
and vice versa. See United States v. Thirion, 813 F.2d 146, 154 
(8th Cir. 1987) (“Sixth amendment challenges receive separate 
review distinct from the Speedy Trial Act.”); United States v. 
Gonzalez, 671 F.2d 441, 442 (11th Cir. 1982) (“The rights of 
criminal defendants under the Speedy Trial Act and the sixth 
amendment are distinct[.]”); United States v. Bilsky, 664 F.2d 
613, 617 (6th Cir. 1981) (There is a “critical difference ... be-
tween the dismissals available under the Speedy Trial Act and 
the Supreme Court interpretations [of the Sixth Amendment 
right].”). 
3 Patrick Ellard, Learning from Katrina: Emphasizing the 
Right to a Speedy Trial to Protect Constitutional Guarantees in 
Disasters, 44 Am. Crim. L. Rev. 1207, 1209 (2007). 
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And when a robber or murderer or thief, or 
harbourers of them, shall be taken on the 
aforesaid oath, if the Justices shall not be about 
to come quickly enough into that county where 
they have been taken, the sheriffs shall send 
word to the nearest Justice through some intel-
ligent man, that they have taken such men; 
and the Justices shall send back word to the 
sheriffs where they wish those men to be 
brought before them: and the sheriffs shall 
bring them before the Justices. And ... there, 
before the Justice, they shall do their law.4 
The Assize thus established a prisoner’s right to 

be brought promptly before a judge and have his 
case heard. And if no royal judge was readily availa-
ble in the county, the sheriffs had to bring the pris-
oner elsewhere. 

Almost fifty years later, in 1215, King John codi-
fied the right in the Magna Carta—the seminal 
charter of English rights. The charter guaranteed 
that “[w]e will sell to no man, we will not deny or de-
fer to any man either justice or right.”5 To Sir Ed-
ward Coke, these words meant: 

[E]very subject of th[e] realme, for injury done 
to him ..., be he ecclesiasticall, or temporall, 
free, or bond, man, or woman, old, or young, or 
be he outlawed, excommunicated, or any other 
without exception, may take his remedy by the 
course of the law, and have justice, and right 

 
4 Assize of Clarendon, 1166 ¶ 4, available at 
https://avalon.law.yale.edu/medieval/assizecl.asp. 
5 Magna Carta, 1215 c. 40, as translated by Edward Coke, The 
Second Part of the Institutes of the Laws of England 45 (Lon-
don, Clarke & Sons, 1817). 
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for the injury done to him, freely without sale, 
fully without any deniall, and speedily without 
delay.6 
To keep this right, the king dispatched judges to 

each county of the kingdom with the duty to admin-
ister justice for each jailed prisoner “according to the 
rule of law and custome of England.”7 By arriving in 
each county at least twice a year, royal judges en-
sured that they “have not suffered the prisoner to be 
long detained, but at their next comming have given 
the prisoner full and speedy justice, by due triall, 
without detaining him long in prison.”8 Any in-
fringement of the prohibition against long detention 
without “lawfull deliverance” would lead to the for-
feiture of the jail to the king.9 Coke noted that one of 
the primary concerns for the law was that “the inno-
cent shall not be worn and wasted by long impris-
onment, but ... speedily come to his triall.”10 To him, 
“speedy” justice meant criminal proceedings without 
prolonged pretrial detention. 

The Habeas Corpus Act of 1679, 31 Car. 2, c. 2 
(Eng.), another historical predecessor of the speedy 
trial right,11 further reinforced the established right 

 
6 Coke, supra note 5 at 55. The primary “injury” in this context 
was “false imprisonment” and other pre-Magna Carta abuses 
that prevented prisoners from challenging their detention. See 
id. at 52–55. 
7 Id. at 56 (describing the commissions of gaol delivery and oyer 
and terminer). 
8 Id. at 42. 
9 Id. 
10 Id. at 315. 
11 In 1851, the General Court of Virginia characterized the 
speedy trial right as the “re-affirmance of a principle declared 
and consecrated by the famous” Habeas Corpus Act. Common-
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against unreasonable pretrial detentions. Parlia-
ment passed the Act after the restoration of Charles 
II to prevent executive abuses, including the long 
imprisonment of the Crown’s enemies without in-
dictment.12 The Act addressed “great delays” by jail-
ers “in making Returns to Writts of Habeas Corpus” 
and sought to remedy the concern that “many of the 
Kings Subjects have beene and hereafter may be 
long detained in Prison,” when they could have been 
released on bail.13 

The Act established timelines for the indictment 
and trial of prisoners and penalties for the failure to 
adhere to the requirements. Such mandates were 
“[f]or the prevention whereof and the more speedy 
Releife of all persons imprisoned for any such crimi-
nall or supposed criminall Matters.”14 In particular, 
for those persons jailed for “High Treason or Fel-
lony,” the Act generally required an indictment with-
in two court terms (a term typically only spanning 
three-to-six months) or for the prisoner to be “sett at 
Liberty ... upon Baile.”15 The Act then mandated 

 
wealth v. Adcock, 49 Va. (8 Gratt.) 661, 676 (Va. Gen. Ct. 1851). 
At the time, the General Court was Virginia’s supreme criminal 
tribunal. See Jurisdiction Information, Library of Virginia, at 
https://www.lva.virginia.gov/public/guides/burned_juris/Jurisdi
ction_info.htm. 
12 Amanda L. Tyler, A “Second Magna Carta”: The English Ha-
beas Corpus Act and the Statutory Origins of the Habeas Privi-
lege, 91 Notre Dame L. Rev. 1949, 1976 (2016); see also Alan L. 
Schneider, Note, The Right to a Speedy Trial, 20 Stan. L. Rev. 
476, 483 (1968). 
13 Tyler, supra note 12, at 1976. 
14 Id. at 1976. 
15 Id. at 1978 (quoting Habeas Corpus Act of 1679 § 7). 



 
 
 
 
 
 

49a 
 
that a prisoner not indicted and tried by the third 
term “shall be discharged from his Imprisonment.”16 

In 1765, William Blackstone wrote that English 
law commanded that “no subject of England can be 
long detained in prison, except in those cases in 
which the law requires and justifies such detainer.”17 
Like Coke, Blackstone noted that royal judges trav-
eled to each county in the kingdom to render judg-
ment to every prisoner in the jails, “whenever indict-
ed, or for whatever crime committed.”18 The judges 
arrived twice every year throughout the kingdom, 
except for the “four northern” counties where it was 
held only once a year, and for London and Middlesex 
where it was held eight times a year.19 So “one way 
or other, the [jails] are cleared, and all offenders 
tried, punished, or delivered, twice in every year[.]”20 
Trials could occur with even greater expediency, 
when, “upon urgent occasions, the king issues a spe-
cial or extraordinary commission ..., confined to 
those offenses which stand in need of immediate in-
quiry and punishment[.]”21 But Blackstone observed 
that at least twice a year, prisoners would be tried or 
released—setting a general outer limit for pretrial 
detention. For Blackstone, this right was the “bul-
wark of [the British] constitution.”22 

  
 

16 Id. 
17 1 Commentaries on the Laws of England 131 (1st ed. 1765) 
(“Blackstone”). 
18 4 Blackstone 267 (1st ed. 1769). 
19 4 Blackstone 266. 
20 4 Blackstone 267. 
21 4 Blackstone 267. 
22 4 Blackstone 431. 
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B. 
It was this core right against prolonged pretrial 

detention that took hold and flourished in the United 
States. Several of the colonial States adopted speedy 
trial provisions in their state constitutions and ei-
ther adopted the Habeas Corpus Act itself or enacted 
similar laws. See Klopfer, 386 U.S. at 225 n.21, 87 
S.Ct. 988 (citing the constitutions of Delaware, Mar-
yland, Pennsylvania, and Virginia); Petition of 
Provoo, 17 F.R.D. 183, 197 n.6 (D. Md. 1955) (collect-
ing habeas laws). Given that many Founders studied 
Coke’s writings, the constitutional expression of the 
right echoed his formulation. Klopfer, 386 U.S. at 
226, 87 S.Ct. 988 (noting that Coke’s Institutes was 
“the universal elementary book of law students,” 
widely read by law students in the American colo-
nies including Thomas Jefferson, John Rutledge, and 
George Mason). For example, the Virginia Declara-
tion of Rights, the first colonial bill of rights, guaran-
teed “[i]n all capital or criminal prosecutions ... a 
right to a speedy trial.” Id. at 225, 87 S.Ct. 988 (sim-
plified). 

Of course, and most importantly for us, the People 
ratified the “right to a speedy ... trial” as part of the 
Sixth Amendment. U.S. Const. amend. VI. As a del-
egate to the Massachusetts ratifying convention, 
Abraham Holmes, observed that the right would pro-
tect against a person being 

dragged from his home, his friends, his ac-
quaintance, and confined in prison, until the 
next session of the court, ... and after long, tedi-
ous, and painful imprisonment, though acquit-
ted on trial, may have no possibility to obtain 
any kind of satisfaction for the loss of his liber-
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ty, the loss of his time, great expenses, and 
perhaps cruel sufferings.23 

Thus, “[t]he history of the right to a speedy trial and 
its reception in this country clearly establish that it 
is one of the most basic rights preserved by our Con-
stitution.” Klopfer, 386 U.S. at 226, 87 S.Ct. 988.24 

Despite this storied history, surprisingly few 
Founding-era cases illuminate the full meaning and 
scope of the speedy trial right. But one of the most 
notorious cases of the Founding era did inform the 
understanding of the right. Presiding over the arrest 
and imprisonment of Aaron Burr for treason, Chief 
Justice Marshall determined Burr was entitled to 
compulsory process before his indictment. United 
States v. Burr, 25 F. Cas. 30, 33 (C.C.D. Va. 1807). In 
making that decision, he considered how the speedy 
trial right informed the issue: 

The right given by this article must be deemed 
sacred by the courts, and the article should be 
so construed as to be something more than a 
dead letter. What can more effectually elude 
the right to a speedy trial than the declaration 

 
23 2 Jonathan Elliot, The Debates in the Several State Conven-
tions on the Adoption of the Federal Constitution as Recom-
mended by the General Convention at Philadelphia in 1787 110 
(2d ed. 1891). 
24 Commentators agree that there’s a relative “paucity” of his-
torical data surrounding the Founders’ adoption of the speedy 
trial right. Schneider, supra note 12, at 484; see also United 
States v. Marion, 404 U.S. 307, 315 n.6, 92 S.Ct. 455, 30 
L.Ed.2d 468 (1971) (describing historical evidence surrounding 
the ratification of the Speedy Trial Clause as “meager”). Per-
haps, this reflects the widespread understanding of the com-
mon law right as taught by Coke, Blackstone, and other Found-
ing-era sources. 
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that the accused shall be disabled from prepar-
ing for it until an indictment shall be found 
against him? It is certainly much more in the 
true spirit of the provision which secures to the 
accused a speedy trial, that he should have the 
benefit of the provision which entitles him to 
compulsory process as soon as he is brought in-
to court. 

Id. Chief Justice Marshall then concluded that 
“withholding from a prisoner the process of the 
court” would lead to delays, “which are never desira-
ble, which frequently occasion loss of testimony, and 
which are often oppressive.” Id. at 32. 

Several early federal and state cases also raised 
the concern of lengthy pretrial detention. For exam-
ple, in 1807, a Tennessee court held that the right to 
a speedy trial mandated the discharge of a prisoner 
because the resignation of the prosecutor was “no 
ground to keep the prisoner six months longer in 
confinement.” State v. Sims, 1 Tenn. 253, 253 (Tenn. 
Super. L. & Eq. 1807). Opining on the meaning of 
Virginia’s speedy trial right, the General Court of 
Virginia noted that the “whole purpose” of the right 
was to “secure [the accused] against protracted im-
prisonment.” Adcock, 49 Va. at 676. And the federal 
Supreme Court of the Territory of Montana recog-
nized the right’s core focus on pretrial incarceration: 

Among the principles that adorn the common 
law, making it the pride of all English-speaking 
people, and a lasting monument to the noble 
achievements of liberty over the encroachments 
of arbitrary power, are the following: No man 
can be rightfully imprisoned except upon a 
charge of crime properly made in pursuance of 
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the law of the land. No man, when so impris-
oned upon a lawful charge presented in a law-
ful manner specifying the crime, can be arbi-
trarily held without a trial. 
These principles are in accord with the enlight-
ened spirit of the common law, and form a part 
of the framework of the English Constitution. 
They are guaranteed and secured by Magna 
Charta, the Petition of Rights, the Bill of 
Rights, and by a long course of judicial decision, 
and they belong to us as a part of our inher-
itance from the mother country. These rights 
were claimed by our ancestors in Colonial 
times, and they have been engrafted into and 
secured by our Constitution, the supreme law of 
the land[.] 

United States v. Fox, 3 Mont. 512, 515–16 (1880) 
(holding that, at common law, a prosecutor’s neglect 
or laches constitutes a denial of a speedy trial). 

To be sure, after crossing the Atlantic, the scope of 
the right began to expand—guaranteeing a right to 
speedy resolution of criminal prosecutions even 
without pretrial detention. See, e.g., State v. Buyck, 2 
S.C.L. 563, 564 (S.C. Const. App. 1804) (“[I]t was the 
duty of the court to take care that criminal causes 
should not be unreasonably protracted or delayed” 
even for defendants discharged from confinement on 
bail.); Adcock, 49 Va. at 677 (noting that the Virgin-
ia’s 1786 speedy trial statute included a “new and 
additional provision for a discharge from the crime 
upon failure to try at the third [term]”); Fox, 3 Mont. 
at 517 (“A person charged with crime, whether in 
prison or on bail, has the right to demand diligence 
on the part of the prosecution, to the end that he 
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may speedily know whether he is to be convicted or 
acquitted.”). But, from its origins, the core right pro-
tected the accused from long detention without an 
adjudication of guilt. 

C. 
Supreme Court jurisprudence confirms the prima-

cy of the concern against prolonged pretrial deten-
tion. Although lower state and federal courts con-
templated the meaning of the right to a speedy trial 
for over a century, the issue did not reach the Court 
until 1905. See Beavers v. Haubert, 198 U.S. 77, 25 
S.Ct. 573, 49 L.Ed. 950 (1905). In that case, the 
Court described the right as “necessarily relative,” 
meaning it is “consistent with delays and depends 
upon circumstances.” Id. at 87, 25 S.Ct. 573. While 
the speedy trial right “secures rights to a defendant,” 
the Court held that it “does not preclude the rights of 
public justice.” Id. By framing the right in this way, 
the Court suggested that the right permits consider-
ation of societal or governmental objectives.25 But 
importantly, the defendant in Beavers was not incar-
cerated throughout his charges, so perhaps the 
Court was more willing to engage in interest balanc-
ing given that the defendant was not totally deprived 
of his liberty for most of his criminal proceedings. 

Today, the Court recognizes that the Sixth 
Amendment’s primary guarantee is against “undue 
and oppressive incarceration prior to trial.” United 
States v. Ewell, 383 U.S. 116, 120, 86 S.Ct. 773, 15 
L.Ed.2d 627 (1966) (listing the concern for pretrial 
incarceration above the speedy trial right’s other in-

 
25 See Garcia, supra note 1, at 159. 
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terests “to minimize anxiety and concern accompany-
ing public accusation and to limit the possibilities 
that long delay will impair the ability of an accused 
to defend himself”). As the Court explained, “the 
Speedy Trial Clause’s core concern is impairment of 
liberty[.]” United States v. Loud Hawk, 474 U.S. 302, 
312, 106 S.Ct. 648, 88 L.Ed.2d 640 (1986). Moreover, 
the Court has said, “[t]he speedy trial guarantee is 
designed to minimize the possibility of lengthy in-
carceration prior to trial,” in addition to protecting 
the interest of those on bail and “to shorten[ing] the 
disruption of life caused by arrest and the presence 
of unresolved criminal charges.” United States v. 
MacDonald, 456 U.S. 1, 8, 102 S.Ct. 1497, 71 
L.Ed.2d 696 (1982). As Justice Thomas has said, 
“[t]he touchstone of the speedy trial right, after all, 
is the substantial deprivation of liberty that typically 
accompanies an ‘accusation[.]’” Doggett v. United 
States, 505 U.S. 647, 663, 112 S.Ct. 2686, 120 
L.Ed.2d 520 (1992) (Thomas, J., dissenting). 

In 1972, the Court introduced the balancing ap-
proach still in use today. See Barker v. Wingo, 407 
U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972). In 
denying the defendant’s speedy trial claim, the Court 
rejected a bright-line rule, counseling that courts 
must instead consider such challenges on an “ad hoc 
basis.” Id. at 530, 92 S.Ct. 2182. As a result, the 
Court listed factors that should be considered: 
“[l]ength of delay, the reason for the delay, the de-
fendant’s assertion of his right, and prejudice to the 
defendant.” Id. 

Based on this history and precedent, I see no con-
stitutional violation here. As I’ve said before, we 
should always read precedent “in light of and in the 
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direction of the constitutional text and constitutional 
history.” Edmo v. Corizon, Inc., 949 F.3d 489, 506 
(9th Cir. 2020) (Bumatay, J., dissenting from the de-
nial of rehearing en banc) (simplified). Given that 
the speedy trial right’s core historic concern against 
prolonged pretrial detention is not at stake here, I 
see no reason to depart from modern precedent per-
mitting some reasonable trial delay. And as I read 
our precedent, Olsen’s two-month trial delay is not 
nearly long enough to justify dismissal under the 
Constitution. See Barker, 407 U.S. at 534, 92 S.Ct. 
2182 (declining to find a speedy trial right violation 
even after a defendant on bail waited four years for 
trial). Yet, as stated earlier, this case would be very 
different if Olsen had been detained during the 
COVID-19 pandemic and had suffered the depriva-
tion of his liberty while the California federal district 
court shut down indefinitely.26 

II. 
Resolving the constitutional question is only part 

of this case. The district court also dismissed Olsen’s 
indictment based on the Speedy Trial Act. See 18 
U.S.C. § 3161. Generally, the Act permits district 
courts to continue a defendant’s trial with a finding 
that the “ends of justice” outweigh “the best interest 
of the public and the defendant in a speedy trial.” Id. 
§ 3161(h)(7)(A). In reaching an ends-of-justice con-
tinuance, the court may consider “[w]hether the fail-

 
26 Judge Collins misconstrues my constitutional analysis. Con-
trary to his suggestion, I do not say that the Speedy Trial 
Clause applies only to those in custody. Collins Dissent –––– 
n.20. Rather, I simply attempt to trace the right’s original pub-
lic meaning and show how that meaning should guide our in-
terpretation today. 
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ure to grant such a continuance ... would ... likely ... 
make a continuation of such proceeding impossible, 
or result in a miscarriage of justice.” Id. § 
3161(h)(7)(B)(i). The panel reversed the district 
court’s dismissal because both the “impossib[ility]” 
and “miscarriage of justice” exceptions justified a 
continuance here. Olsen, 995 F.3d at 691–92. 

On the “impossib[ility]” exception, I agree with 
Judge Collins’s persuasive dissent. See Collins Dis-
sent, Section III. As the district court found, it was 
“[c]learly ... possible” to hold jury trials as both fed-
eral grand juries and state jury trials had resumed 
in the area. Olsen, 995 F.3d at 689. Like Judge Col-
lins, I would conclude no impossibility excused the 
delay in Olsen’s trial.27 

But, in the end, I concur in the denial of rehearing 
because the panel correctly determined that the dis-
trict court should have considered whether the “mis-
carriage of justice” exception would have supported a 
continuance of Olsen’s trial. Under an evaluation of 
that exception, courts may consider the govern-
ment’s interest in seeking a continuance. And given 
the lack of government culpability and the relatively 
short two-month continuance at issue, an ends-of-
justice continuance would have been appropriate 
here. 

The Speedy Trial Act doesn’t define “miscarriage 
of justice.” And there is a dearth of caselaw discuss-
ing what constitutes a “miscarriage of justice.” But 

 
27 Perhaps Judge Collins is correct that we should have called 
this case en banc to fix the erroneous interpretation of the “im-
possib[ility]” exception. Ultimately, I opted against that route 
because I conclude that the “miscarriage of justice” exception 
justifies the delay here. 



 
 
 
 
 
 

58a 
 
that is not fatal—it is illuminating. The lack of 
bright lines shows that the phrase is context specific. 
While its precise meaning may be amorphous, “mis-
carriage of justice” is generally defined as “[a] gross-
ly unfair outcome in a judicial proceeding[.]” Black’s 
Law Dictionary (11th ed. 2019).28 In codifying this 
phrase, Congress gave courts some latitude in apply-
ing the ends-of-justice continuation, ensuring that 
justice is served even if a continuance does not fit 
the precise contours of the other three enumerated 
factors. See 18 U.S.C. § 3161(h)(7)(B)(ii)–(iv). Thus, 
the miscarriage of justice exception is broad enough 
to encompass both the interests of the defendant and 
the government in determining whether a lack of a 
continuance would lead to a “grossly unfair out-
come.” 

The Act’s structure reinforces this view. Other 
enumerated factors show that the government’s in-
terest is to be considered in an ends-of-justice con-
tinuance. See id. (balancing the “nature of the prose-
cution,” the Government’s ability to secure “continui-
ty of counsel,” and the “reasonable time” necessary 
for the Government’s “effective preparation” for tri-
al). So the factors listed in § 3161(h)(7)(B) already 
presuppose weighing the interests of both the gov-
ernment and the defendant in considering a contin-
uance. 

And contrary to Judge Collins’s dissent, the “mis-
carriage of justice” exception may consider whether 
the lack of a continuance would result in unjust out-
comes. Judge Collins would limit the “miscarriage of 

 
28 See also Miscarriage of Justice, Black’s Law Dictionary (5th 
ed. 1979) (“Decision or outcome of legal proceeding that is prej-
udicial or inconsistent with substantial rights of party”). 
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justice” exception to address only “whether more 
time is needed ... to ensure ... the fairness of the trial 
proceedings themselves.” Collins Dissent –––– (em-
phasis original) (citing cases using the “miscarriage 
of justice” exception to ensure fair trial proceedings, 
such as granting the government more time to effec-
tively prepare for trial). But there’s no textual rea-
son to allow the exception to evaluate only trial pro-
ceedings, rather than also trial outcomes. Indeed, 
other enumerated factors already concern the fair-
ness of trial proceedings, specifically allowing “the 
Government the reasonable time necessary for effec-
tive preparation.” See 18 U.S.C. § 3161(h)(7)(B)(ii), 
(iv). The “miscarriage of justice” exception, then, 
must mean something different from simply ensur-
ing fair trial proceedings. Tellingly, “miscarriage of 
justice” is paired with “impossib[ility].” Id. § 
3161(h)(7)(B)(i). To me, rendering a proceeding “im-
possible” is an “outcome.” So it makes sense that the 
“miscarriage of justice” and “impossibility” excep-
tions would both have an “outcome” component. In 
short, courts don’t need to blind themselves to alter-
native outcomes in considering the “miscarriage of 
justice” exception. 

Given this understanding, I don’t think the panel 
was wrong to consider the “absence of any govern-
ment culpability or [the] minimal prejudice to Olsen” 
in a two-month continuance of trial to reverse the 
Speedy Trial Act violation. Olsen, 995 F.3d at 692. 
Of course, “Congress did not intend the ‘ends of jus-
tice’ exclusion to be granted as a matter of course but 
rather to be used sparingly and only when neces-
sary.” United States v. Lewis, 980 F.2d 555, 560 (9th 
Cir. 1992). So we should be careful not to use this 
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case as a launchpad to expand ends-of-justice con-
tinuances. 

III. 
COVID-19 does not put the Constitution on hold. 

Courts must always be vigilant in protecting consti-
tutional rights. Yet, because Olsen was not under 
pretrial detention, I do not believe he suffered a dep-
rivation of his Sixth Amendment speedy trial right. 
Nor does the Speedy Trial Act compel dismissal of 
the charges under proper consideration of the “mis-
carriage of justice” exception. Thus, I concur in the 
denial of rehearing en banc. 

COLLINS, Circuit Judge, with whom FORREST, 
Circuit Judge, joins, dissenting from the denial of 
rehearing en banc: 

Even in the midst of a pandemic, there are some 
things that, in a constitutional republic, should be 
all but unthinkable. See Roman Catholic Diocese of 
Brooklyn v. Cuomo, ––– U.S. ––––, 141 S. Ct. 63, 68, 
208 L.Ed.2d 206 (2020) (noting that, “even in a pan-
demic, the Constitution cannot be put away and for-
gotten”). There are measures that, given the scope 
and duration of their infringement on fundamental 
rights, may be maintained, if at all, only upon the 
weightiest of showings. See id. (stating that, 
“[b]efore allowing” pandemic-related measures that 
“strike at the very heart” of a constitutional guaran-
tee, the courts “have a duty to conduct a serious ex-
amination of the need for such a drastic measure”). 
That category includes ordering the closure of all 
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houses of worship,1 prohibiting nearly all in-person 
instruction at private schools,2 broadly forbidding 
people from gathering inside homes for constitution-
ally protected activities such as Bible studies,3 and 
requiring everyone to stay in their homes except to 
the extent that the government grants them permis-
sion to leave.4 This case presents another such ex-
ample—the wholesale suspension of criminal jury 
trials. 

Even though the California state courts managed 
to conduct numerous criminal jury trials during the 
same time period, the Central District of California 
issued General Orders that, based on Covid-related 
concerns, prohibited any federal criminal jury trials 
for nearly 14 months. In its decision in this case, the 
panel rejected criminal defendant Jeffrey Olsen’s 
contention that the Central District’s suspension of 
jury trials violated his rights under the Speedy Trial 

 
1 South Bay United Pentecostal Church v. Newsom, ––– U.S. ––
––, 141 S. Ct. 716, 718, 209 L.Ed.2d 22 (2021) (statement of 
Gorsuch, J., joined by Thomas and Alito, JJ.) (noting that Cali-
fornia had failed “to explain why it cannot address its legiti-
mate concerns with rules short of a total ban”); id. at 717 (Bar-
rett, J., joined by Kavanaugh, J., concurring in part) (agreeing 
with Justice Gorsuch’s statement on this point). 
2 Brach v. Newsom, 6 F.4th 904, 927–33 (9th Cir. 2021), vacated 
on grant of rehearing en banc, 18 F.4th 1031 (9th Cir. 2021). 
3 Tandon v. Newsom, ––– U.S. ––––, 141 S. Ct. 1294, 1297, 209 
L.Ed.2d 355 (2021). 
4 South Bay United Pentecostal Church v. Newsom, 959 F.3d 
938, 944 n.5 (9th Cir. 2020) (Collins, J., dissenting) (“Even the 
most ardent proponent of a broad reading of Jacobson [v. Mas-
sachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643 (1905),] 
must pause at the astonishing breadth of [the stay-at-home 
order’s] assertion of government power over the citizenry, 
which in terms of its scope, intrusiveness, and duration is with-
out parallel in our constitutional tradition.”). 
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Act, which implements the Sixth Amendment’s 
guarantee of a “speedy and public trial.” We have 
previously stated that we are “quick to pay homage 
to the Sixth Amendment to the Constitution of the 
United States and its implementation, The Speedy 
Trial Act,” because “[e]xcept for the right of a fair 
trial before an impartial jury no mandate of our ju-
risprudence is more important.” See Furlow v. Unit-
ed States, 644 F.2d 764, 768–69 (9th Cir. 1981). To 
be sure, the panel here paid lip service to “the im-
portance of the right to a speedy and public trial,” 
which it acknowledged is “among the most important 
protections guaranteed by our Constitution” and “is 
not one that may be cast aside in times of uncertain-
ty.” United States v. Olsen, 995 F.3d 683, 695 (9th 
Cir. 2021). But then, without ever considering 
whether there was any way in which criminal jury 
trials could have been conducted during the pandem-
ic—as the state courts managed to do—the panel 
proceeded to uphold the Central District’s lengthy 
suspension of jury trials by invoking overall public 
health concerns: “[S]urely a global pandemic that 
has claimed more than half a million lives in this 
country, and nearly 60,000 in California alone, falls 
within such unique circumstances to permit a court 
to temporarily suspend jury trials in the interest of 
public health.” Id. at 693. 

“Stemming the spread of COVID-19 is unques-
tionably a compelling interest.” Diocese of Brooklyn, 
141 S. Ct. at 67. But even weighty claims of danger 
to public health must be measured against the de-
mands of the law, and here the relevant provisions of 
the Speedy Trial Act are fairly stringent. Applying 
those standards, the district court held that, almost 
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six months into the pandemic, the Government had 
failed to show that a further continuance of Olsen’s 
trial was justified. United States v. Olsen, 494 F. 
Supp. 3d 722 (C.D. Cal. 2020). Indeed, the court ex-
pressed incredulity that the suspension of jury trials 
had gone on for so long, despite the wide range of 
other activities occurring in the same community: 

Quite frankly, the Court is at a loss to under-
stand how the Central District continues to re-
fuse to resume jury trials in the Orange County 
federal courthouse. The Internal Revenue Ser-
vice, the Social Security Administration, and 
other federal agencies in Orange County are 
open and their employees are showing up for 
work. Police, firefighters, and other first re-
sponders in Orange County are all showing up 
for work. Hospitals and medical offices in Or-
ange County are open to patients and the medi-
cal professionals are showing up for work. Gro-
cery stores, hardware stores, and all essential 
businesses in Orange County are open and 
their employees are showing up for work. State 
courts in Orange County are open and holding 
jury trials. Orange County restaurants are 
open for outdoor dining and reduced-capacity 
indoor dining. Nail salons, hair salons, body 
waxing studios, massage therapy studios, tat-
too parlors, and pet groomers in Orange County 
are open, even indoors, with protective modifi-
cations. Children in Orange County are return-
ing to indoor classes at schools, with modifica-
tions. Even movie theaters, aquariums, yoga 
studios, and gyms in Orange County are open 
indoors with reduced capacity. Yet the federal 
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courthouse in Orange County somehow re-
mains closed for jury trials. The Central Dis-
trict’s refusal to resume jury trials in Orange 
County is indefensible. 

Id. at 731. Because the district court refused to grant 
a further continuance of Olsen’s trial, that trial did 
not occur within the time frame specified by the 
Speedy Trial Act, and the district court dismissed 
the indictment with prejudice. Id. at 734. 

Confident that the pandemic “surely” justified the 
Central District’s extended “suspen[sion] [of] jury 
trials in the interest of public health,” the panel re-
versed the district court and held that Olsen’s trial 
should have been continued, based on Covid-related 
concerns, under the Speedy Trial Act’s “ends of jus-
tice” exception.” 995 F.3d at 695. But in its determi-
nation to uphold this unprecedented and disturbing 
suspension of a crucial constitutionally-based right, 
the panel’s decision egregiously misinterpreted the 
Act’s ends-of-justice exception in a way that does se-
rious damage to this critically important statute. 
These errors, which fundamentally alter and misun-
derstand how the statute works, have troubling im-
plications that will extend well beyond the pandem-
ic. Under any proper understanding of the Speedy 
Trial Act, the district court here correctly concluded 
that the Government had failed to show that a fur-
ther continuance of Olsen’s trial was consistent with 
the Act’s standards. And because Olsen’s trial did 
not take place within the time specified in the Act, 
the dismissal of Olsen’s indictment was mandatory, 
although the district court had discretion to decide 
whether that dismissal should be with or without 
prejudice. See 18 U.S.C. § 3162(a)(2). I agree with 
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the panel’s alternative ruling that the district court 
abused that discretion in dismissing Olsen’s indict-
ment with prejudice. See 995 F.3d at 694–95. But the 
panel’s decision did considerable damage to the 
Speedy Trial Act when it held that Olsen’s trial 
should have been continued, that there was no viola-
tion of the Act, and that Olsen’s indictment should 
not be dismissed without prejudice. 

We should not have let the Speedy Trial Act be 
counted among Covid’s latest casualties. I respectful-
ly dissent from our refusal to rehear this case en 
banc. 

I 
A 

On July 6, 2017, Jeffrey Olsen was indicted on one 
count of making a false statement on an application 
to obtain a federal controlled substance registration, 
see 21 U.S.C. § 843(a)(4)(A), and 34 counts of unlaw-
fully prescribing and distributing, as a licensed phy-
sician, various controlled substances, see id., § 
841(a)(1). At his arraignment on July 11, 2017, Ol-
sen pleaded not guilty, posted bond, and was re-
leased from custody. His trial was initially set for 
September 5, 2017, which is within the 70-day win-
dow prescribed by the Speedy Trial Act. See 18 
U.S.C. § 3161(c)(1) (“In any case in which a plea of 
not guilty is entered, the trial of a defendant charged 
in an information or indictment with the commission 
of an offense shall commence within seventy days 
from the filing date (and making public) of the in-
formation or indictment, or from the date the de-
fendant has appeared before a judicial officer of the 
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court in which such charge is pending, whichever 
date last occurs.”). 

The Speedy Trial Act recognizes that there may be 
grounds to delay the trial beyond the default 70-day 
window, and it therefore sets forth eight specific 
grounds for excluding certain periods of time from 
the calculation of the 70-day period. 18 U.S.C. § 
3161(h)(1)–(8); United States v. Daychild, 357 F.3d 
1082, 1090 (9th Cir. 2004). Among these grounds are 
the “unavailability of the defendant or an essential 
witness,” see 18 U.S.C. § 3161(h)(3)(A); “other pro-
ceedings concerning the defendant,” including pre-
trial motions or interlocutory appeals, id. § 
3161(h)(1); mental or physical incapacity of the de-
fendant, id. § 3161(h)(4); or delays associated with a 
codefendant with whom the defendant is joined for 
trial, id. § 3161(h)(6). One of the eight exceptions is a 
residual “ends of justice” exception that authorizes 
the exclusion of time from the 70-day clock when a 
continuance is granted by a judge “on the basis of his 
findings that the ends of justice served by taking 
such action outweigh the best interest of the public 
and the defendant in a speedy trial.” 18 U.S.C. § 
3161(h)(7)(A). Invoking that exception, Olsen sought 
(with the Government’s concurrence) the following 
five continuances of his trial, all of which were 
granted: 
• Olsen requested the exclusion of the 148 days from 

September 5, 2017 until January 30, 2018 on the 
ground that, in light of the voluminous discovery 
produced by the Government (“31,181 pages of 
documents and files”), his counsel’s schedule, and 
the need to prepare for trial “in the event that a 
pretrial resolution does not occur,” a “failure to 
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grant the continuance will deny him continuity of 
counsel and adequate representation.” 

• Noting that the Government’s discovery had bal-
looned to “approximately 197,343 pages of docu-
ments and files,” including “text messages, pic-
tures, and audio and video recordings,” Olsen re-
lied on similar grounds in requesting the exclusion 
of the 196 days from January 30, 2018 through 
August 14, 2018.5 

• Olsen requested the exclusion of the 102 days from 
August 14, 2018 through December 4, 2018 on the 
grounds that defense counsel needed additional 
time to review the discovery and prepare for trial, 
which included “finding an expert.” 

• For essentially the same grounds as stated in the 
prior request, Olsen requested the exclusion of the 
196 days from December 4, 2018 until June 18, 
2019. 

• After Olsen’s retained counsel moved to withdraw 
in February 2019 based on “serious differences of 
case strategy that cannot be reconciled,” the court 
relieved counsel and appointed the Federal Public 
Defender as counsel for Olsen. Based on this 
change of counsel, Olsen requested the exclusion of 
the 140 days from June 18, 2019 through Novem-
ber 5, 2019. 
In August 2019, Olsen sought a sixth continuance, 

but the Government opposed this request. Olsen’s 
counsel explained that, upon review of the Govern-

 
5 Although the court’s order states that the time period is “in-
clusive” of the starting and ending dates, the same was true of 
the prior order, and a day covered by both orders (e.g., January 
30, 2018) can only be excluded once. 
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ment’s “41 GB” of discovery, including “roughly 
77,000 files,” she discovered that “the majority of 
files were either not copied or corrupted.” She re-
quested and received replacement files, and she as-
signed a paralegal to assist in “uploading and cata-
loguing all files to the CaseMap software.” Because 
the nearly 16,000 pages of handwritten prescriptions 
were “not easily converted to a searchable format,” 
she explained that these required individual review 
and processing. She also stated that she needed 
more time to review the Government’s expert disclo-
sures and to identify and retain experts of her own. 
She further noted that the Government itself spent 
more than six years investigating Olsen before he 
was indicted, and she argued that her requests for 
additional time were warranted in the context of this 
“document-heavy case.” The court held a hearing on 
this request, during which it expressed disappoint-
ment in itself for having “allowed this case to be con-
tinued so much.” In response, the prosecutor ex-
plained that: 

“[P]art of the reason why there has been a 
number of continuances was because I was hav-
ing a fairly forthright conversation—or com-
munications with the prior defense counsel. 
And her belief and my belief was that Mr. Ol-
sen would—will ultimately plead guilty. And 
that entailed in part [a] reverse proffer that the 
government conducted with Mr. Olsen. 

After hearing from both sides, the court granted the 
requested continuance and, invoking the ends-of-
justice exception, it excluded from the Speedy Trial 
Act’s 70-day clock the 182 days from November 5, 
2019 through May 5, 2020. 



 
 
 
 
 
 

69a 
 

Based on the ends-of-justice exception, Olsen suc-
cessfully requested two further continuances, with 
the Government’s concurrence, as follows: 
• Due to scheduling conflicts of defense counsel, and 

the disruption to court operations resulting from 
the pandemic, Olsen requested exclusion of the 77 
days from May 5, 2020 through July 21, 2020. 

• Based on essentially the same grounds, Olsen re-
quested exclusion of the 84 days from July 21, 
2020 through October 13, 2020. 

B 
In August 2020, the court called a status confer-

ence after it learned that Olsen would not agree to 
any further continuances of the trial date.6 At that 
conference, the Government stated that it would file 
an opposed application for a continuance. In its en-
suing application, the Government moved to contin-
ue the trial from October 13, 2020 to December 1, 
2020 and to exclude the additional 49 days under the 
ends-of-justice exception. The gravamen of the appli-
cation was that “conducting a jury trial during a 
pandemic without district-wide protocols for conduct-
ing jury trials may jeopardize the health of prospec-
tive jurors, witnesses, defendant, trial counsel, and 
court personnel.” Olsen opposed the application, ar-
guing that “the courts have had several months to 
address” the pandemic and that a further blanket 
and “functionally open-ended” suspension of trials 
could not be justified. 

 
6 The panel is therefore simply wrong in insinuating that the 
objection to the extension originated with the district court ra-
ther than with Olsen. See Panel Concurrence at –––– – ––––. 
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On September 2, 2020, the district court denied 
the Government’s application, concluding that, in 
light of the many criminal jury trials being conduct-
ed in the nearby Orange County Superior Court and 
the successful conducting of grand jury proceedings 
in the federal courthouse, the Government had not 
shown that it was impossible to conduct a trial. See 
18 U.S.C. § 3161(h)(7)(B)(i) (stating that one factor 
to consider, under the ends-of-justice exception, is 
whether “the failure to grant such a continuance in 
the proceeding would be likely to make a continua-
tion of such proceeding impossible”). Accordingly, the 
court requested that the Chief Judge “direct the Jury 
Department to summon jurors,” but the Chief Judge 
denied that request the very next day in a written 
order that relied only on the then-applicable General 
Order that “suspended jury trials until further no-
tice.” 

On September 15, 2020, Olsen preemptively 
moved for dismissal of his indictment on the basis 
that his Speedy Trial Act and Sixth Amendment 
rights were violated by the imminent failure to bring 
him to trial within the Speedy Trial Act’s timeframe, 
which would expire on October 27, 2020. Because 
dismissal of the indictment, either with or without 
prejudice, is the mandatory remedy under the 
Speedy Trial Act for a failure to timely bring the de-
fendant to trial, see 18 U.S.C. § 3162(a)(2), the Gov-
ernment’s opposition argued only that (1) the motion 
was premature until the time actually ran out on Oc-
tober 27, and (2) any dismissal should be without 
prejudice. The district court granted the motion to 
dismiss the indictment, with prejudice, effective on 
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the first day after the Speedy Trial Act expired, i.e., 
October 28, 2020. Olsen, 494 F.Supp.3d at 733–34. 

C 
The Government appealed the dismissal, and the 

panel reversed and remanded, directing that Olsen’s 
indictment be reinstated, that an appropriate con-
tinuance be granted, and that the case be set for tri-
al. Olsen, 995 F.3d at 695. The panel relied on three 
grounds for concluding that the Government’s re-
quested continuance under the ends-of-justice excep-
tion should have been granted. 

First, the panel held that the district court had 
erroneously proceeded on the assumption that “lit-
eral impossibility is the relevant standard for an 
ends of justice continuance.” 995 F.3d at 690. The 
panel concluded that, under a proper understanding 
of the Act’s reference to whether a proceeding would 
be “impossible” absent a continuance, the Govern-
ment’s requested continuance was warranted. Ac-
cording to the panel, that was true because, in light 
of the General Order’s complete prohibition of jury 
trials, a failure to grant the continuance “did make 
‘a continuation of [Olsen’s] proceeding impossible.’” 
Id. at 691 (quoting 18 U.S.C § 3161(h)(7)(B)(i)). Sec-
ond, the panel held that, because the failure to grant 
the requested continuance would lead to dismissal of 
the indictment, the result would be a “miscarriage of 
justice.” Id. at 691–92. Third, the panel concluded 
that the district court had erred by failing to consid-
er a set of non-statutory factors that, in light of the 
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pandemic, the panel thought that it should have ad-
dressed. Id. at 692.7 

II 
The Speedy Trial Act’s ends-of-justice exception 

provides that the “period of delay resulting from a 
continuance” is excluded from the Act’s 70-day clock 
“if the judge granted such continuance on the basis 
of his finding that the ends of justice served by tak-
ing such action outweigh the best interest of the pub-
lic and the defendant in a speedy trial.” 18 U.S.C. § 
3161(h)(7)(A). “Realizing that broad discretion would 
undermine the mandatory time limits of the Act, 
Congress intended that this provision be ‘rarely 
used’ and enumerated four factors to be considered 
by the judge in granting an ends of justice continu-
ance.” United States v. Nance, 666 F.2d 353, 355 (9th 
Cir. 1982) (citation omitted).8 These factors, howev-

 
7 The panel also alternatively held that, even if the continuance 
was properly denied, the district court abused its discretion by 
dismissing the indictment with prejudice rather than without 
prejudice. 995 F.3d at 693–95. I agree with this alternative 
holding; the indictment should have been dismissed without 
prejudice rather than with prejudice. See infra at –––– – ––––. 
8 Specifically, the statute provides: 

The factors, among others, which a judge shall consider in 
determining whether to grant a continuance under subpara-
graph (A) of this paragraph in any case are as follows: 
(i) Whether the failure to grant such a continuance in the 
proceeding would be likely to make a continuation of such 
proceeding impossible, or result in a miscarriage of justice. 
(ii) Whether the case is so unusual or so complex, due to the 
number of defendants, the nature of the prosecution, or the 
existence of novel questions of fact or law, that it is unrea-
sonable to expect adequate preparation for pretrial proceed-
ings or for the trial itself within the time limits established 
by this section. 
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er, are not exclusive. See 18 U.S.C. § 3161(h)(7)(B) 
(stating that, in applying the ends-of-justice excep-
tion, the court should consider the four statutory fac-
tors, “among others”). In challenging the denial of its 
requested continuance, the Government relied on on-
ly the first of the four statutorily enumerated fac-
tors, namely: 

Whether the failure to grant such a continu-
ance in the proceeding would be likely to make 
a continuation of such proceeding impossible, or 
result in a miscarriage of justice. 

18 U.S.C. § 3161(h)(7)(B)(i).9 
The panel seriously misconstrued both prongs of 

this statutory factor, namely, (1) what it means to 
say that “the failure to grant such a continuance in 

 
(iii) Whether, in a case in which arrest precedes indictment, 
delay in the filing of the indictment is caused because the ar-
rest occurs at a time such that it is unreasonable to expect 
return and filing of the indictment within the period specified 
in section 3161(b), or because the facts upon which the grand 
jury must base its determination are unusual or complex. 
(iv) Whether the failure to grant such a continuance in a case 
which, taken as a whole, is not so unusual or so complex as to 
fall within clause (ii), would deny the defendant reasonable 
time to obtain counsel, would unreasonably deny the defend-
ant or the Government continuity of counsel, or would deny 
counsel for the defendant or the attorney for the Government 
the reasonable time necessary for effective preparation, tak-
ing into account the exercise of due diligence. 

18 U.S.C. § 3161(h)(7)(B). 
9 Although several of the other factors—such as those focused 
on adequate preparation time and continuity of counsel—were 
implicated in some of the earlier continuances that were grant-
ed in Olsen’s case, they provided no support for the Govern-
ment’s final requested continuance. By that point, all parties 
had had ample time to prepare. 
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the proceeding would be likely to make a continua-
tion of such proceeding impossible”; and (2) what 
counts as “a miscarriage of justice” so as to justify a 
continuance. 18 U.S.C. § 3161(h)(7)(B)(i). The panel 
also improperly diluted both prongs through its use 
of novel non-statutory considerations. I will discuss 
each of these prongs separately. 

III 
In concluding that the district court’s denial of a 

continuance would make proceeding with a trial 
“impossible” within the meaning of § 3161(h)(7)(B)(i), 
the panel erred in three critical respects. 

A 
In finding that the impossibility standard was met 

here, the panel reasoned that, “[b]ecause not grant-
ing the government’s continuance meant that the 
Speedy Trial Act clock would necessarily expire be-
fore Olsen could be brought to trial, it follows that 
the district court’s ‘failure to grant’ an ends of justice 
continuance in this case did make ‘a continuation of 
[Olsen’s] proceeding impossible.’” 995 F.3d at 691. Of 
course, the only reason why the Speedy Trial Act 
clock would expire after a denial of the continuance 
is that the Central District’s then-applicable General 
Order forbade any jury trials from taking place dur-
ing the remainder of the time left on that clock. The 
panel’s opinion thus treated the General Order itself 
as an externality that rendered a trial “impossible,” 
thereby satisfying the statutory standard. See 995 
F.3d at 691; see also id. at 695 (“The orders 
acknowledge the importance of the right to a speedy 
and public trial both to criminal defendants and the 
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broader public, and conclude that, considering the 
continued public health and safety issues posed by 
COVID-19, proceeding with such trials would risk 
the health and safety of those involved, including 
prospective jurors, defendants, attorneys, and court 
personnel.”). The panel’s analysis is deeply flawed.10 

By allowing the Central District’s General Order 
to serve as the source of the impossibility that justi-
fies a continuance, the panel’s analysis rests on a 
bootstrap argument that permits a wholesale eva-
sion of the impossibility standard.11 It should go 
without saying that, in applying the Speedy Trial 
Act, the analysis must turn on whether the Act’s 

 
10 The panel’s concurrence chastises me for failing to mention 
“the fact that the Circuit’s Judicial Council reviewed the Cen-
tral District’s General Order, thereafter approving its declara-
tion of a judicial emergency.” Panel Concurrence at ––––. The 
cited Judicial Council order only approves the declaration of a 
“judicial emergency” under the separate provisions of 18 U.S.C. 
§ 3174, which has no applicability here. See In re Approval of 
Jud. Emergency Declared in the Cent. Dist. of Cal., 955 F.3d 
1140 (9th Cir. Jud. Council 2020); see also infra at –––– n.19. 
That order did not review or approve the Central District’s 
open-ended suspension of criminal jury trials. Indeed, the Judi-
cial Council has no role in making case-specific Speedy Trial 
Act determinations under § 3161(h). 
11 In its concurrence in the denial of rehearing en banc, the 
panel expressly denies that it has relied on any such bootstrap 
argument but then—without apparent awareness of the self-
contradiction—the panel’s explanation proceeds to make the 
exact same bootstrap argument. See Panel Concurrence at –––– 
– ––––. Thus, in explaining why “not granting the government’s 
[requested] continuance rendered trial impossible,” the panel 
again reaffirms that the impossibility was “due to General Or-
der 20-09’s suspension of criminal jury trials.” Id.; see also id. 
at –––– n.3 (explaining that the Government had shown that 
“the General Orders ... prevented jury trials”) (emphasis added). 
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standard for impossibility is met, regardless of what 
any General Order says. If the asserted source of the 
impossibility is a General Order of the court itself, 
then that order must be subject to, and comply with, 
the strictures of the Act. See Fed. R. Crim. P. 
57(a)(1), (b) (local rules and orders must be “con-
sistent with ... federal statutes” and “federal law”). 
But the panel opinion never even considered wheth-
er the General Order made findings sufficient to es-
tablish that a trial was “impossible” within the 
meaning of the Act, nor did it address whether the 
General Order otherwise complied with the Act’s 
specific standards. 

Contrary to what the panel’s concurrence in the 
denial of rehearing en banc now belatedly contends, 
see Panel Concurrence at –––– – ––––, it is quite 
clear that the applicable General Order here did not 
rest on a proper application of Speedy Trial Act 
standards. The panel’s contrary assumption is at 
war with the language of the Speedy Trial Act and 
with settled precedent construing it. Here is the rel-
evant General Order’s analysis that, under the panel 
opinion, see 995 F.3d at 695, substitutes for an ade-
quate application of Speedy Trial Act standards: 

The Center for Disease Control and Prevention 
has warned that “in the coming months, most of 
the U.S. population will be exposed to this vi-
rus.” The COVID-19 rates of infection, hospital-
izations and deaths have significantly in-
creased in the Central District of California in 
the last thirty days such that holding jury trials 
substantially increases the chances of transmit-
ting the Coronavirus. The Court concludes that 
conducting jury trials would also likely place 
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prospective jurors, defendant, attorneys, and 
court personnel at unnecessary risk. Therefore, 
the Court finds that suspending criminal jury 
trials in the Central District of California be-
cause of the increase in reported COVID-19 in-
fections, hospitalizations, and deaths serves the 
ends of justice and outweigh the interests of the 
public and the defendants in a speedy trial. 

Gen. Order No. 20-09 ¶ 6 (C.D. Cal. Aug. 6, 2020) 
(emphasis added).12 The mere recital of the Speedy 
Trial Act’s ultimate standard does not establish that 
the General Order reflects a proper application of 
the Act’s standards. In particular, three essential 
aspects of any application of the Act’s ends-of-justice 
exception are missing. 

First, the “suspending” of jury trials in the Gen-
eral Order was entirely open-ended, even though, 
under long-settled Ninth Circuit precedent, the Act 
requires than any “‘ends of justice’ continuance be 
specifically limited in time and that there be findings 
supported by the record to justify each ‘ends of jus-
tice’ continuance.” United States v. Jordan, 915 F.2d 
563, 565 (9th Cir. 1990) (emphasis added).13 

 
12 The panel faults me for not quoting the General Order’s 
“Whereas” clauses, which refer in general terms to the growing 
number of Covid cases and deaths and to the guidance issued 
by the Centers for Disease Control and Prevention. See Panel 
Concurrence at ––––. But these clauses do not meaningfully 
add to the above-quoted analysis, nor do they address the vari-
ous respects in which the General Order does not match up 
with settled Speedy Trial Act standards. 
13 This Order differs from the initial General Order issued at 
the onset of the pandemic in March 2020, which specified a 
fixed 30-day exclusion, subject to the order of the individual 
judge in the case. See Amended Gen. Order 20-02 ¶ 4 (C.D. Cal. 
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Second, because the General Order is just that—a 
general order—it does not, and cannot, substitute for 
the case-specific findings that are required to be 
made under § 3161 of the the Act. Zedner v. United 
States, 547 U.S. 489, 509, 126 S.Ct. 1976, 164 
L.Ed.2d 749 (2006) (noting that § 3161(h)(7) “de-
mands on-the-record findings and specifies in some 
detail certain factors that a judge must consider in 
making those findings”).14 Specifically, after reciting 
the standard for an ends-of-justice continuance, the 
Act expressly states that “[n]o such period of delay” 
under the ends-of-justice exception “shall be exclud-
able under this subsection unless the court sets 
forth, in the record of the case, either orally or in 
writing, its reasons for finding that the ends of jus-
tice served by the granting of such continuance out-
weigh the best interests of the public and the de-
fendant in a speedy trial.” 18 U.S.C. § 3161(h)(7)(A) 
(emphasis added). As flawed as the panel’s opinion 
is, the panel concurrence would make things even 
worse by explicitly endorsing the remarkable propo-
sition that the judges of a district court, by general 

 
Mar. 17, 2020). Such an across-the-board 30-day exclusion is 
arguably authorized by the very limited temporary emergency 
authority set forth in 18 U.S.C. § 3174(e), but any further such 
exclusion would have to be individually implemented in each 
case. See infra at 79. In any event, in Olsen’s case, that particu-
lar 30-day time period had already been excluded for other rea-
sons, and further exclusions of time, early in the pandemic, 
were made in his case (without objection) in part on Covid-
related grounds. See supra at 69. 
14 At the time that Zedner was decided, the ends-of-justice ex-
ception was contained in § 3161(h)(8). In 2008, Congress struck 
subsection (h)(5) and renumbered the remaining subsections. 
See Pub. L. No. 110-406 § 13(2)–(3), 122 Stat. 4291, 4294 
(2008). 
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order, may issue blanket, district-wide exclusions of 
time under the ends-of-justice exception of the 
Speedy Trial Act. See Panel Concurrence at –––– – –
–––, –––– – ––––. That view directly contravenes the 
Speedy Trial Act’s requirement of individualized 
case-specific consideration, and it also effectively 
nullifies the carefully drawn limits of the Act’s sepa-
rate provision for district-wide relief in emergency 
situations. See 18 U.S.C. § 3174(b) (stating that, up-
on declaration of a qualifying judicial emergency 
within a district, the 70-day clock may be increased 
to 180 days for subsequently filed indictments). 

Third, there is no indication in the General Order 
that its conclusion rested on a consideration of the 
relevant statutory factors that “a judge shall consid-
er in determining whether to grant a continuance” 
under the ends-of-justice exception. 18 U.S.C. § 
3161(h)(7)(B) (emphasis added); see also Zedner, 547 
U.S. at 509, 126 S.Ct. 1976. In particular, the Gen-
eral Order was entered without properly considering 
or applying the impossibility standard of § 
3161(h)(7)(B)(i). The order merely states that pro-
ceeding with criminal jury trials would “likely place 
prospective jurors, defendant, attorneys, and court 
personnel at unnecessary risk.” See Gen. Order 20-
09 ¶ 6 (emphasis added). But that unadorned state-
ment says nothing about whether the court had con-
sidered whether there were any available measures 
that might mitigate those risks, such that proceed-
ing with a trial would not be “impossible.” 18 U.S.C. 
§ 3161(h)(7)(B)(i). Instead, the order simply declared 
criminal jury trials—a core constitutional right—to 
be, for an indefinite period, “unnecessary” and dis-
pensable. 
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For all of these reasons, the panel opinion was 
quite wrong in effectively allowing the General Or-
der to serve, without more, as a sufficient justifica-
tion for finding that “the failure to grant ... a contin-
uance” in Olsen’s trial “would be likely to make a 
continuation of such proceeding impossible.” 18 
U.S.C. § 3161(h)(7)(B)(i). The General Order did not 
itself meet the Act’s standards, and it therefore can-
not excuse non-compliance with those standards in 
an individual case. 

B 
Because the panel improperly relied on the Gen-

eral Order to establish that trials were “impossible,” 
the panel failed to articulate or apply any standard 
of its own for determining whether a trial was “im-
possible” within the meaning of this statutory factor. 
Thus, beyond rejecting the strawman argument that 
“literal impossibility” serves as the “relevant stand-
ard,” 995 F.3d at 690 (emphasis added),15 the panel 

 
15 Contrary to what the panel suggests, the district court did 
not ignore logistical or practical constraints. In its analysis of 
the impossibility factor, the district court specifically focused on 
whether conducting a trial would be a “physical and logistical 
impossibility” or an “actual” impossibility. See Olsen, 494 F. 
Supp. 3d at 722, 727–28 & n.4. The panel concurrence’s similar 
suggestion that the district court ignored “logistical problems,” 
see id. at ––––, is flatly belied by the district court’s opinion. 
See, e.g., Olsen, 494 F.Supp.3d at 729 (noting the protective 
measures adopted by the Orange County Superior Court, in-
cluding “staggering times for juror reporting, trial start, 
breaks, and concluding for the day, seating jurors during trial 
in both the jury box and the audience area, marking audience 
seats, and using dark courtrooms as deliberation rooms,” as 
well as “regularly disinfect[ing] the jury assembly room and 
restrooms, provid[ing] facial coverings, us[ing] plexiglass 
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failed to articulate any standard for assessing how 
much practical difficulty would satisfy the Act’s “im-
possible” factor. This, too, was error, because under 
any reasonable construction of that factor, the dis-
trict court correctly concluded that it was not met 
here. 

In ordinary usage, the term “impossible” has a 
range of meanings that extend from “incapable of be-
ing or of occurring” (which is closer to the literal im-
possibility standard that the panel rejects) to “ex-
tremely and almost insuperably difficult under the 
circumstances.” Impossible, Webster’s Third New In-
ternational Dictionary of the English Language 1136 
(1981). The latter definition, of course, avoids the 
panel’s strawman argument while respecting Con-
gress’s clear choice of a term that is much more de-
manding than potential alternatives such as “im-
practicable,” “inconvenient,” or, indeed, “unsafe.” 
Moreover, as the panel concedes in its concurrence, 
see Panel Concurrence at –––– – ––––, this under-
standing of “impossible” is consistent with the two 
cases cited by the panel opinion that apply this fac-
tor. See Furlow, 644 F.2d at 767–69 (“relatively 
brief” two-week delay associated with eruption of Mt. 
St. Helens in 1980 justified ends-of-justice continu-
ance in light of the “paralyzing impact” in the vicini-
ty of the courthouse, “affecting the abilities of jurors, 

 
shields in courtrooms, and requir[ing] trial participants to use 
gloves to handle exhibits”). And the panel concurrence’s insinu-
ations against the district court’s impartiality, see, e.g., id. at ––
–– (questioning court’s “misguided motive”); id. at –––– n.3 (as-
serting that it is “clear that the district court had made up its 
mind” and would not consider any showing by the Govern-
ment), are refuted by that court’s lengthy and considered pub-
lished opinion. 
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witnesses, counsel, [and] officials to attend the tri-
al”); United States v. Paschall, 988 F.2d 972, 975 
(9th Cir. 1993) (eight-day delay due to an inability to 
form a grand jury quorum because of a major snow-
storm fell within the ends-of-justice exception). Here, 
the district court did not abuse its discretion in con-
cluding that, although the sort of extreme and al-
most insuperable difficulty described in those cases 
may have been present at the initial outset of the 
pandemic in spring 2020, there was an insufficient 
basis to conclude that the same was true in October 
2020. 

As the district court noted, “grand juries have 
been convening for months in the same federal 
courthouse in Orange County where [Olsen’s] trial 
would take place and state courts just across the 
street from that federal courthouse are conducting 
criminal jury trials.” Olsen, 494 F. Supp. 3d at 724. 
The district court observed that grand juries must be 
comprised of at least sixteen people, and such juries 
had gathered in the very same courthouse to hear 
from witnesses, evaluate evidence, and deliberate 
with one another. Id. at 728–29. Meanwhile, the Or-
ange County Superior Court had conducted “82 crim-
inal jury trials and 4 civil jury trials” from June 2020 
to September 2020. Id. at 729. Indeed, more recent 
statistics confirm that state courts in the counties 
comprising the Central District ultimately conducted 
over 500 jury trials by March 2021. In light of these 
facts, it is clear that conducting federal criminal jury 
trials in Orange County was not “impossible,” under 
any reasonable understanding of that term. 

In its concurrence, the panel falls back on the 
generalized statement that “the unprecedented dan-
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ger to health and safety presented by the pandemic, 
particularly in its earlier days when Olsen sought to 
try his case, cannot be overstated.” See Panel Con-
currence at –––– (emphasis added). This misstates 
the record. Olsen notably did not contend that con-
tinuances were unwarranted in the early days of the 
pandemic, when uncertainties were very high. On 
the contrary, he expressly stipulated to continuing 
his trial from May 2020 until October 2020 based in 
part on the disruption to court operations caused by 
the pandemic. See supra at ––––. But by late sum-
mer, after the state courts had managed to resume 
conducting jury trials, Olsen objected that a further 
continuance was unjustified. At that point, it was no 
longer true that “the unprecedented danger to health 
and safety presented by the pandemic ... cannot be 
overstated.” See Panel Concurrence at –––– (empha-
sis added). The existence of “risks” to public safety, 
even significant ones, does not justify the cancella-
tion of jury trials absent some sufficient basis for 
concluding that, as a practical matter, there are no 
feasible mitigation measures that would allow a trial 
to go forward.16 That showing has not been made on 
this record; indeed, it was not even attempted. And 
the panel opinion did not require such a showing, 
but instead held that, to justify a continuance, it was 
sufficient that the General Order simply cited the 
“risk” to “health and safety” that trials would pre-
sent. Olsen, 995 F.3d at 695. 

 
16 Accordingly, the panel concurrence is flatly incorrect in as-
serting that “the dissent takes issue with considering the safety 
of the public, court staff, and counsel in an impossibility analy-
sis.” See Panel Concurrence at ––––. Of course it is a considera-
tion, but under the proper standards. 
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Moreover, the panel further watered down the 
Speedy Trial Act’s demanding impossibility standard 
by relying on the panel’s enumeration of seven non-
statutory factors that it said the district court should 
have considered in deciding whether to grant a con-
tinuance. 995 F.3d at 692. There is no doubt that the 
four statutory factors for applying the ends-of-justice 
exception are not exhaustive, because they are in-
troduced by the phrase “among others.” 18 U.S.C. § 
3161(h)(7)(B). But the fact that other factors may al-
so be considered does not provide a license for re-
writing the statutory factors in order to evade their 
limits. See Bloate v. United States, 559 U.S. 196, 208, 
130 S.Ct. 1345, 176 L.Ed.2d 54 (2010) (making this 
same point with respect to the non-exclusive list of 
“proceedings concerning the defendant” in § 
3161(h)(1): “That the list of categories is illustrative 
rather than exhaustive in no way undermines our 
conclusion that a delay that falls within the category 
of delay addressed by subparagraph (D) is governed 
by the limits in that subparagraph.”); see also Cali-
fornia ex rel. Sacramento Metro. Air Quality Mgmt. 
Dist. v. United States, 215 F.3d 1005, 1013 (9th Cir. 
2000) (“It is fundamental that a general statutory 
provision may not be used to nullify or to trump a 
specific provision.”); see also Fourco Glass Co. v. 
Transmirra Prods. Corp., 353 U.S. 222, 228-29, 77 
S.Ct. 787, 1 L.Ed.2d 786 (1957) (“Specific terms pre-
vail over the general in the same or another statute 
which otherwise might be controlling.” (citation and 
internal quotation marks omitted)). But that is effec-
tively what the panel did here. 

The panel identified the following seven non-
statutory factors that it said the district court should 
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have considered in deciding whether to grant the 
Government’s-requested continuance “in the context 
of the pandemic”: 

(1) whether a defendant is detained pending 
trial; (2) how long a defendant has been de-
tained; (3) whether a defendant has invoked 
speedy trial rights since the case’s inception; (4) 
whether a defendant, if detained, belongs to a 
population that is particularly susceptible to 
complications if infected with the virus; (5) the 
seriousness of the charges a defendant faces, 
and in particular whether the defendant is ac-
cused of violent crimes; (6) whether there is a 
reason to suspect recidivism if the charges 
against the defendant are dismissed; and (7) 
whether the district court has the ability to 
safely conduct a trial. 

995 F.3d at 692–93. However, the panel conspicuous-
ly did not remand for the district court to apply these 
factors; instead, it remanded with explicit instruc-
tions to “grant” an appropriate continuance and set a 
new trial date. Id. at 695. The panel thus must be 
understood to have applied these factors itself. But 
the only one of them that even plausibly addresses 
“whether conducting trial would be physically possi-
ble” is the last factor, i.e., “whether the district court 
has the ability to safely conduct a trial,” and that is 
the only one of these factors that the panel opinion 
actually mentioned in the impossibility portion of its 
analysis. Id. at 693.17 The panel concurrence like-

 
17 The panel opinion adverted to several of the remaining non-
statutory factors in its separate analysis of whether failing to 
grant a continuance would result in a “miscarriage of justice.” 
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wise affirmatively confirms that, in its view, this 
“safety” factor provides a “guiding principle[ ] for as-
sessing the impossibility factor.” See Panel Concur-
rence at ––––; see also id. at –––– (expressly linking 
the panel’s “seventh factor,” concerning “safety,” 
with the “impossibility analysis”). Indeed, the panel 
concurrence goes even further and suggests that 
non-statutory factors such as safety should be 
weighed against a finding, under the statutory fac-
tor, that “holding trial would be physically possible.” 
Id. at –––– – ––––. And because the panel did not 
have enough confidence that trials could be conduct-
ed “safely,” the panel concluded that a continuance 
was warranted. Olsen, 995 F.3d at 693. 

The panel’s analysis effectively replaced the stat-
ute’s demanding statutory factor with a much more 
flexible non-statutory factor: instead of requiring a 
showing that conducting a trial would be “impossi-
ble”—i.e., extremely and almost insuperably difficult 
under the circumstances, see supra at ––––—the 
panel held that it is sufficient to show that there is 
“unnecessary risk” as to whether a trial can be con-
ducted “safely.” The statute’s use of the term “impos-
sible” confirms Congress’s judgment that deferring a 
criminal jury trial based on logistical considerations 
must be reserved for situations in which there are no 
feasible arrangements that would make a trial pos-
sible. By creating a much more flexible “safety” ex-
ception to the Speedy Trial Act, the panel improperly 
invoked a non-statutory factor to evade the rigorous 
standard that Congress wrote in the overlapping 
statutory factor. See Bloate, 559 U.S. at 208–09, 130 

 
See Olsen, 995 F.3d at 692. I address the panel’s analysis of 
that issue below. See infra at –––– – ––––. 
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S.Ct. 1345. This rewrites the Speedy Trial Act and 
dilutes its protections. 

C 
In addition to watering down the Act’s impossibil-

ity standard, the panel opinion committed a third 
clear error by shifting the burden of proof on the is-
sue of impossibility (or safety) from the Government 
to Olsen. The panel summarily dismissed the record 
evidence showing that the California state courts 
were conducting criminal jury trials, stating that, 
“just because state courts are holding jury trials does 
not mean that they are necessarily holding them 
safely.” 995 F.3d at 693 n.10. The absence of any evi-
dence in the record on this safety issue, the panel 
held, was dispositive on this point: “Nothing in the 
record indicates that the Central District was able to 
hold a jury trial safely in October 2020, when Olsen’s 
case was set for trial.” Id. This is completely back-
wards. Because the Government was the one moving 
for a continuance, it had the burden to establish that 
the continuance was justified under the Act. See, 
e.g., United States v. Burrell, 634 F.3d 284, 287 (5th 
Cir. 2011) (“[T]he Government bears the burden of 
establishing the applicability of this [ends of justice] 
exclusion as ‘the trial court [did not] independently 
recognize[ ] the need for such a delay’ and the Gov-
ernment is ‘the party seeking to benefit from the de-
lay.’” (citations omitted)). But rather than hold that 
the Government—the moving party in seeking a con-
tinuance here—had thereby failed to carry its bur-
den of proof to justify the continuance, the panel 
held that the lack of such evidence weighed in favor 
of a continuance. Id. 
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The panel concurrence vigorously denies that the 
panel shifted the burden of proof but then, in the 
very next sentence, it confirms that the panel did 
just that. The concurrence criticizes the district 
court, stating that, “[w]ithout record support, the dis-
trict court announced that it was possible to move 
forward with trial.” See Panel Concurrence at –––– 
n.3 (emphasis added). But if there was no “record 
support” on this issue, then that necessarily means 
that the party who had the burden of proof failed to 
carry it. Because the Government requested the ex-
tension, it had the burden of proof and failed to carry 
it. By instead treating the absence of proof as a fac-
tor in favor of a continuance, the panel unquestiona-
bly flipped the burden of proof to Olsen. That is a pa-
tent legal error. 

The panel concurrence also relies on sheer specu-
lation that, in adopting its General Orders, “the Cen-
tral District was likely unconvinced or uncertain 
that the safety protocols instituted by state courts 
were effective enough to combat the spread of 
COVID-19, particularly given the novelty of the vi-
rus at the time.” See Panel Concurrence at –––– n.3. 
If anything, this comment in the concurrence is even 
more troubling than the opinion’s burden-shifting. 
According to the concurrence, the Government did 
not need to present any evidence about safety or mit-
igation measures, because the Central District Gen-
eral Order indicates that the Central District pre-
sumably concluded that “the safety protocols insti-
tuted by state courts” were not “effective enough.” 
Id. But there is absolutely nothing in the record to 
support the panel’s speculation that the Central Dis-
trict ever weighed or assessed such evidence before 
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cancelling all jury trials, much less that there is any 
evidence to justify the federal court’s different ap-
proach from that of the state courts. The suggestion 
that no record ever needs to be made to justify the 
wholesale suspension of criminal jury trials only un-
derscored the need for en banc review.18 

* * * 
The district court thus acted within its discretion 

in concluding that the failure to grant the Govern-
ment’s requested continuance would not “be likely to 
make a continuation of such proceeding impossible.” 
18 U.S.C. § 3161(h)(7)(B)(i). This prong of the statu-
tory factor in § 3161(h)(7)(B)(i) did not justify an 
ends-of-justice continuance. 

IV 
The various significant errors recounted above are 

alone sufficient to have warranted en banc rehear-
ing. But perhaps the most worrisome aspect of the 
panel’s decision relates to its alternative invocation 
of the second prong of the statutory factor in § 
3161(h)(7)(B)(i), namely, whether a failure to grant a 
continuance would “result in a miscarriage of jus-
tice.” In holding that this factor was present here, 
the panel reasoned that, because the failure to grant 
a continuance led to the “subsequent dismissal of Ol-
sen’s indictment,” that “resulted in a miscarriage of 

 
18 The panel concurrence speculates that, based on information 
contained in various Los Angeles Times articles, perhaps the 
federal courts’ more extreme response could be justified. See 
Panel Concurrence at –––– n.3. But it is wholly improper to go 
outside the record in this way, especially by citing information 
drawn from sources that are not subject to judicial notice and 
that the parties have not had an opportunity to address. 
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justice.” 995 F.3d at 692. This startling holding—
that the Speedy Trial Act’s own mandatory remedy 
of dismissal itself can constitute the “miscarriage of 
justice” that requires granting a continuance so as to 
avoid the unjust dismissal—is demonstrably wrong 
and effectively guts the mandatory nature of the 
Act’s dismissal remedy. 

As the panel noted, see 995 F.3d at 691, the dis-
trict court did not separately consider whether there 
would be a “miscarriage of justice,” but that is not 
surprising. The “miscarriage of justice” exception is 
addressed to whether more time is needed in order 
to ensure that the fairness of the trial proceedings 
themselves, including the integrity of the trial’s fact-
finding, is preserved. See, e.g., United States v. Mar-
tin, 742 F.2d 512, 514 (9th Cir. 1984) (where Su-
preme Court had granted certiorari to decide wheth-
er to overrule Ninth Circuit precedent that preclud-
ed the defendant’s principal defense to a felon-in-
possession charge, district court properly concluded 
that continuing the trial pending the Supreme 
Court’s decision would avoid a “miscarriage of jus-
tice” that might otherwise result); United States v. 
Apperson, 441 F.3d 1162, 1180 (10th Cir. 2006) (in 
view of the lack of adequate time for Government 
counsel to prepare for a hearing, a brief continuance 
was warranted to avoid a “miscarriage of justice”); 
United States v. Hill, 197 F.3d 436, 441–43 (10th 
Cir. 1999) (“miscarriage of justice” exception proper-
ly applied where Government would otherwise be 
forced to go to trial without a key witness and with-
out adequate time to effectively prepare). The panel 
concurrence does not cite any “miscarriage of justice” 
cases that depart from this understanding. See Panel 
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Concurrence at –––– – ––––(citing Apperson and 
Hill). 

The Government here made no such effort to show 
that, absent an extension, the trial proceedings 
would have been rendered unfair or the integrity of 
the trial’s fact-finding would have been impaired. 
Rather, its only argument for invoking the “miscar-
riage of justice” exception was that the Speedy Trial 
Act’s remedy of dismissal is unjust. The panel opin-
ion agreed, but tellingly, it was unable to cite any 
authority that would support the novel view that 
continuances may be granted for the purpose of 
avoiding a supposedly unjust application of the stat-
ute’s mandatory remedy.19 

 
19 The panel instead noted that the Speedy Trial Act’s judicial-
emergency provision, 18 U.S.C. § 3174(b), had been invoked in 
light of the pandemic in order to avoid “releasing would-be con-
victed criminals into society.” 995 F.3d at 693 (quoting In re 
Approval of Jud. Emergency Declared in the Cent. Dist. of Cal., 
955 F.3d 1140, 1143 (9th Cir. Jud. Council 2020)). But that 
provision has no application here and, if anything, further un-
dercuts the panel’s decision. Section 3174(b) authorizes across-
the-board extensions for systemic difficulties in meeting the 
Act’s deadlines, but in doing so, it operates only prospectively 
and pointedly does not provide any relief for cases (such as Ol-
sen’s) that are already in the pipeline. Instead, § 3174(b) adds 
an extra 110 days to the 70-day clock, but only for cases filed 
within up to one year after the emergency is declared (and then 
only if the defendant is not detained solely due to the federal 
charges). See 18 U.S.C. § 3174(b). There is no doubt that the 
judicial emergency provision is, on its face, an exception that is 
intended to avoid dismissals that would otherwise occur under 
the regular provisions of the Act. But that provides no basis for 
concluding that the ends-of-justice exception, under the regular 
provisions of the Act that apply here, permits courts to treat 
the Act’s own mandatory remedy of dismissal as the miscar-
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Concurring in the denial of rehearing en banc, 
Judge Bumatay argues that the undefined statutory 
phrase “miscarriage of justice” is literally broad 
enough to cover a perceived injustice caused by the 
Act’s own mandatory remedy of dismissal. Bumatay 
Concurrence at –––– – ––––. But this argument ig-
nores the familiar precept that the language of a 
particular statutory provision should be construed 
“in light of the statute’s structure and purpose.” See 
United States v. Tinklenberg, 563 U.S. 647, 655, 131 
S.Ct. 2007, 179 L.Ed.2d 1080 (2011) (applying this 
principle to another Speedy Trial Act exclusion un-
der § 3161(h)); id. at 664, 131 S.Ct. 2007 (Scalia, J., 
concurring in part and in the judgment) (agreeing 
that a reading of text should be rejected if it “would 
make little sense in light of the context of the provi-
sion and the structure of the statute”). And here, 
construing the “miscarriage of justice” factor to au-
thorize exclusions of time for the express purpose of 
avoiding the Act’s mandatory remedy of dismissal in 
§ 3162 would effectively eliminate the mandatory 
nature of that remedy. A reading of the Act’s sub-
stantive provisions that effectively nullifies the cen-
tral feature of its remedial provision makes little 
sense and is plainly incorrect.20 

 
riage of justice that justifies an otherwise unlawful continu-
ance. 
20 Because I resolve the issues here on statutory grounds, I do 
not reach the Sixth Amendment question addressed in Judge 
Bumatay’s concurrence. It seems doubtful, however, that the 
general interpretive line that Judge Bumatay draws—i.e., that 
the Speedy Trial Clause is largely limited to avoiding “pro-
longed pretrial detention by the government,” see Bumatay 
Concurrence at ––––—is correct. The text of the Sixth Amend-
ment provides for “the right to a speedy and public trial” in “all 
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The panel’s analysis of the miscarriage-of-justice 
statutory factor, which also draws on the opinion’s 
list of non-statutory factors, underscores how the 
panel has converted the Speedy Trial Act’s mandato-
ry remedy into a discretionary remedy. In explaining 
why the dismissal of Olsen’s indictment that flows 
from denying a further continuance is unjust, the 
panel emphasizes that (1) Olsen “was on pretrial-
release” for “years”; (2) Olsen’s alleged crimes were 
very serious, involving “his prescribing dangerous 
combinations and unnecessary amounts of highly 
regulated pain medications”; (3) Olsen obtained mul-
tiple continuances, followed by his later change to 
“insist[ing] on sticking to his scheduled trial date”; 
and (4) the prosecution was “blameless” for the Cen-
tral District’s General Order. 995 F.3d at 692. Many 
of these factors overlap with the non-statutory fac-
tors that the panel stated that the district court 
should have considered. See supra at –––– – ––––; 
see also 995 F.3d at 692. The panel effectively decid-
ed that, based on these considerations, Olsen did not 
deserve the protections of the Speedy Trial Act. That 
is, because insisting on a speedy trial would lead to 

 
criminal prosecutions,” and not merely those in which the de-
fendant is detained pending trial. U.S. Const. Amend. VI (em-
phasis added). As the text of the Eighth Amendment confirms, 
the Framers were well aware of the concept of bail, and had 
they wanted to limit the protection of the Speedy Trial Clause 
to those not admitted to bail, they could readily have added 
language to that effect. They did not. See also Betterman v. 
Montana, 578 U.S. 437, 442, 136 S.Ct. 1609, 194 L.Ed.2d 723 
(2016) (noting that the objectives of the clause included, not 
just avoiding “oppressive incarceration prior to trial,” but also 
“minimizing anxiety and concern accompanying public accusa-
tion, and limiting the possibilities that long delay will impair 
the ability of an accused to defend himself”) (simplified). 
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dismissal, and because Olsen was unworthy of any 
such dismissal (even without prejudice) in light of 
the panel’s evaluation of his circumstances, a con-
tinuance had to be granted in order to avoid the oth-
erwise mandatory (and unjust) dismissal. 

I agree that these sorts of considerations may en-
ter into the decision whether, after a Speedy Trial 
Act violation has occurred, to dismiss the indictment 
with or without prejudice. We know that because the 
statute says so: 

In determining whether to dismiss the case 
with or without prejudice, the court shall con-
sider, among others, each of the following fac-
tors: the seriousness of the offense; the facts 
and circumstances of the case which led to the 
dismissal; and the impact of a reprosecution on 
the administration of this chapter and on the 
administration of justice. 

18 U.S.C. § 3162(a)(2). And I agree that, in light of 
these factors, the district court abused its discretion 
in dismissing the indictment with prejudice rather 
than without prejudice.21 But it is quite another 

 
21 I do not necessarily agree, however, with the panel’s assess-
ment of some of the factors in Olsen’s case. For example, with-
out reciting any of the details concerning the earlier continu-
ances of Olsen’s trial, the panel insinuates that Olsen’s opposi-
tion to a further continuance of the October 2020 trial date was 
gamesmanship. 995 F.3d at 692. But as the more complete rec-
ord of those continuances makes clear, many of them were 
granted based on issues concerning Olsen’s attorneys, as well 
as counsel’s need for sufficient time to prepare in this complex 
case. See supra at –––– – ––––. That Olsen needed substantial 
initial time to prepare to defend against his 35-count indict-
ment does not mean that therefore he has to acquiesce in open-
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matter to say that, because any dismissal of the in-
dictment—even one without prejudice—would sup-
posedly be a “miscarriage of justice,” the district 
court may on that basis continue a criminal jury tri-
al. It is hard to overstate how destructive this hold-
ing is to the Act’s mandatory dismissal remedy, 
which is expressed in “categorical terms.” Zedner, 
547 U.S. at 508, 126 S.Ct. 1976. By allowing contin-
uances to be granted—even by the “judge on his own 
motion,” 18 U.S.C. § 3161(h)(7)(A)—on the ground 
that the defendant does not deserve the Act’s man-
datory remedy, the panel’s decision threatens to de-
stroy a central feature of this singularly important 
statute. 

* * * 
For the foregoing reasons, I respectfully dissent 

from the denial of rehearing en banc. 
  

 

 
ended further continuances long after all parties are ready for 
trial. 
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Before: Mary H. Murguia and Morgan Christen, 
Circuit Judges, and Barbara M. G. Lynn,* District 
Judge. 

OPINION 
PER CURIAM: 
The COVID-19 pandemic has presented courts 

with unprecedented challenges. Among these chal-
lenges is determining when and how to conduct jury 
trials without endangering public health and safety 
and without undermining the constitutional right to 
a jury trial. The United States appeals from the dis-
trict court’s dismissal with prejudice of an indict-
ment against Defendant Jeffrey Olsen. Olsen was 
indicted in July 2017 on thirty-four counts related to 
the unlawful distribution of opioids. He has since 
remained on pretrial release and has obtained eight 
continuances of his trial date, most recently sched-
uled for October 13, 2020. After the Central District 
of California suspended jury trials due to the 
COVID-19 pandemic in March 2020, Olsen invoked, 
for the first time, his right to a speedy trial. Because 
jury trials were suspended, the government request-
ed a continuance of Olsen’s trial under 18 U.S.C. § 
3161(h)(7)(A)—the Speedy Trial Act’s “ends of jus-
tice” provision. The district court denied the request 
and, ultimately, dismissed the charges against Olsen 
with prejudice, concluding that continuances under 
the ends of justice provision are appropriate only if 
holding a criminal jury trial would be impossible. 

 
* The Honorable Barbara M. G. Lynn, Chief United States Dis-
trict Judge for the Northern District of Texas, sitting by desig-
nation. 
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Because the district court erred in its reading of 18 
U.S.C. § 3161(h)(7)(A), we reverse with instructions 
to reinstate Olsen’s indictment, grant an appropriate 
ends of justice continuance, and set this case for tri-
al. 

I. 
A. 

We have jurisdiction under 18 U.S.C. § 3731. We 
review de novo a district court’s decision to dismiss 
on Speedy Trial Act grounds and its findings of fact 
for clear error. United States v. Henry, 984 F.3d 
1343, 1349–50 (9th Cir. 2021) (citing United States v. 
King, 483 F.3d 969, 972 n.3 (9th Cir. 2007)). A dis-
trict court’s ends of justice determination will be re-
versed only if it is clearly erroneous. United States v. 
Murillo, 288 F.3d 1126, 1133 (9th Cir. 2002). 

B. 
The Sixth Amendment guarantees all criminal de-

fendants “the right to a speedy and public trial.” U.S. 
Const. amend. VI. Despite this guarantee, however, 
the Sixth Amendment does not prescribe any speci-
fied length of time within which a criminal trial 
must commence. See id. To give effect to this Sixth 
Amendment right, Congress enacted the Speedy Tri-
al Act, which sets specified time limits after ar-
raignment or indictment within which criminal tri-
als must commence. Pub. L. No. 93-619, 88 Stat. 
2076 (1975); see Furlow v. United States, 644 F.2d 
764, 768–69 (9th Cir. 1981) (per curiam) (describing 
the Speedy Trial Act as the Sixth Amendment’s “im-
plementation”). 
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As relevant here, the Speedy Trial Act requires 
that a criminal trial begin within seventy days from 
the date on which the indictment was filed, or the 
date on which the defendant makes an initial ap-
pearance, whichever occurs later. 18 U.S.C. § 
3161(c)(1). Recognizing the need for flexibility de-
pending on the circumstances of each case, however, 
the Speedy Trial Act “includes a long and detailed 
list of periods of delay that are excluded in compu-
ting the time within which trial must start.” Zedner 
v. United States, 547 U.S. 489, 497, 126 S.Ct. 1976, 
164 L.Ed.2d 749 (2006); see 18 U.S.C. § 3161(h). A 
court may exclude periods of delay resulting from 
competency examinations, interlocutory appeals, 
pretrial motions, the unavailability of essential wit-
nesses, and delays to which the defendant agrees. 18 
U.S.C. § 3161(h). The Speedy Trial Act also includes 
an ends of justice provision, allowing for the exclu-
sion of time where a district court finds “that the 
ends of justice served by taking such action outweigh 
the best interest of the public and the defendant in a 
speedy trial.” Id. § 3161(h)(7)(A). In determining 
whether the ends of justice outweigh the best inter-
est of the public and the defendant in a speedy trial, 
the district court must evaluate, “among others,” 
several enumerated factors. Id. § 3161(h)(7)(B)(i)–
(iv). Most relevant to our analysis is the first enu-
merated factor: “[w]hether the failure to grant such a 
continuance in the proceeding would be likely to 
make a continuation of such proceeding impossible, 
or result in a miscarriage of justice.” Id. § 
3161(h)(7)(B)(i). 
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II. 
A. 

The global COVID-19 pandemic has proven to be 
extraordinarily serious and deadly.1 In response, 
many state and local governments entered declara-
tions curtailing operations of businesses and gov-
ernmental entities that interact with the public. Be-
ginning on March 13, 2020, the Central District of 
California—in light of the exigent circumstances 
brought on by the pandemic and the emergencies de-
clared by federal and state officials—issued a series 
of emergency orders.2 Vital to this appeal is the Cen-
tral District’s suspension of criminal jury trials, 
which began on March 13, 2020. See C.D. Cal. Gen-
eral Order 20-02 (March 17, 2020); see also C.D. Cal. 
General Order 20-05 (April 13, 2020); C.D. Cal. 
Amended General Order 20-08 (May 28, 2020); C.D. 

 
1 As of April 2021, there have been over 141 million confirmed 
COVID-19 cases and over 3 million COVID-19 related deaths 
globally. Over 31 million of those cases are from the United 
States, with well over half a million deaths. And as of April 
2021, California alone has confirmed over 3.6 million cases, 
with nearly 60,000 deaths. 
2 Among these was the Central District of California’s declara-
tion of a judicial emergency pursuant to 18 U.S.C. § 3174, 
which this Circuit’s Judicial Council subsequently approved. 
See In re Approval of Jud. Emergency Declared in the Cent. 
Dist. of Cal., 955 F.3d 1140, 1141 (9th Cir. 2020) (“Judicial 
Emergency”). The emergency period runs until April 13, 2021 
and extends the Speedy Trial Act’s 70-day time limit for com-
mencing trial to 180 days for defendants indicted between 
March 13, 2020 and April 13, 2021 and “detained solely be-
cause they are awaiting trial.” Id. at 1141–42; 18 U.S.C. § 
3174(b). Because Olsen was indicted before the suspension, the 
180-day period does not apply, and he is subject to the ordinary 
Speedy Trial Act time limit. 
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Cal. General Order 20-09 (August 6, 2020); C.D. Cal. 
General Order 21-03 (March 19, 2021).3 

Each order was entered upon unanimous or ma-
jority votes of the district judges of the Central Dis-
trict with the stated purpose “to protect public 
health” and “to reduce the size of public gatherings 
and reduce unnecessary travel,” consistent with the 
recommendations of public health authorities. C.D. 
Cal. General Order 20-02 at 1; C.D. Cal. General Or-
der 20-05 at 1; C.D. Cal. Amended General Order 20-
08 at 1; C.D. Cal. General Order 20-09 at 1. Most re-
cently, on April 15, 2021, the Central District issued 
a general order explaining that jury trials will com-
mence in the Southern Division, where the presiding 
judge in this action sits, on May 10, 2021. C.D. Cal. 
General Order 21-07.4 

B. 
1. 

Jeffrey Olsen, a California-licensed physician, is 
accused of illegally prescribing opioids. Following an 
investigation that began in January 2011, Olsen was 
indicted in July 2017 in the Central District of Cali-
fornia on thirty-four counts related to illegal distri-
bution of oxycodone, amphetamine salts, alprazolam, 
and hydrocodone, in violation of 21 U.S.C. § 
841(a)(1), (b)(1)(C), (b)(1)(E), and (b)(2), and furnish-
ing false and fraudulent material information to the 

 
3 The General Orders are accessible at https: 
//www.cacd.uscourts.gov/news/coronavirus-covid-19-guidance. 
4 The Central District of California includes the Western, East-
ern and Southern divisions. At all relevant times, Olsen’s case 
was based out of the Southern Division, located in Santa Ana, 
California. 
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U.S. Drug Enforcement Administration in violation 
of 21 U.S.C. § 843(a)(4)(A). According to the govern-
ment, Olsen was aware that at least two of his pa-
tients had died of prescription drug overdoses, while 
he continued prescribing dangerous combinations 
and unnecessary amounts of opioids to his patients. 

Olsen made his initial appearance and was ar-
raigned on July 11, 2017. Because the Speedy Trial 
Act required that Olsen’s trial commence on or be-
fore September 19, 2017, the district court set trial 
for September 5, 2017. Olsen pleaded not guilty, and 
a magistrate judge set a $20,000 unsecured appear-
ance bond; Olsen posted the bond and has since re-
mained out of custody. 

2. 
Since Olsen’s indictment and release on bond in 

2017, there have been eight continuances of his trial 
date, which has postponed trial for over three years. 
The first five continuances were reached by stipula-
tion with the government. Before the fifth stipula-
tion, Olsen fired his retained counsel who had repre-
sented him since his initial appearance, and the dis-
trict court appointed the Federal Public Defender as 
replacement counsel. These five stipulations contin-
ued Olsen’s trial from September 5, 2017 to Novem-
ber 5, 2019. On August 20, 2019, Olsen sought a 
sixth continuance, which the district court granted 
over the government’s objection, and continued Ol-
sen’s trial to May 5, 2020. After the court granted 
this continuance, the COVID-19 pandemic hit the 
United States in March 2020. Thereafter Olsen ob-
tained two more continuances via stipulations, 
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which collectively continued his trial from May 5, 
2020 to October 13, 2020. 

On August 20, 2020, the district court held a sta-
tus conference on Olsen’s case. Olsen, for the first 
time, invoked his right to a speedy trial and ex-
pressed a desire to proceed with a jury trial on Octo-
ber 13, 2020. The government argued that an ends of 
justice continuance was appropriate due to the 
COVID-19 pandemic, the Central District’s order 
suspending jury trials, and the absence of protocols 
to ensure the safety of jurors, witnesses, court staff, 
litigants, attorneys, defendants, and the public. The 
government also highlighted that it had objected to 
Olsen’s request for a continuance a year earlier and 
had sought to proceed with trial in November 2019. 
In addition, the government noted, Olsen was out of 
detention, therefore diminishing any possible preju-
dice resulting from delay. 

On August 28, 2020, the government formally 
moved to continue the trial from October 13, 2020 to 
December 1, 2020. The government argued that, giv-
en the Central District’s suspension of jury trials 
and the lack of district-approved protocols to safely 
conduct a jury trial, the ends of justice served by a 
continuance outweighed the best interest of the pub-
lic and Olsen in having a speedy trial. Olsen opposed 
the motion, and the district court denied it on Sep-
tember 2, 2020. 

In denying the government’s motion, the district 
judge made clear that, in his view, nothing short of 
trial impossibility could permit additional delay of 
Olsen’s trial: “Continuances under the ‘ends of jus-
tice’ exception in the Speedy Trial Act are appropri-
ate if without a continuance, holding the trial would 
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be impossible” and “actual impossibility is key for 
application of [the ends of justice] exception.” The 
court concluded that the Constitution “requires that 
a trial only be continued over a defendant’s objection 
if holding the trial is impossible” and that “[i]f it is 
possible for the court to conduct a jury trial, the 
court is constitutionally obligated to do so. There are 
no ifs or buts about it.” Because, the district court 
reasoned, “it is simply not a physical or logistical 
impossibility to conduct a jury trial,” a continuance 
was forbidden. The district court therefore requested 
the Chief Judge of the Central District to summon 
jurors for Olsen’s trial. The Chief Judge promptly 
rejected this request and explained that the majority 
of the Central District judges had approved a gen-
eral order to suspend jury trials as “necessary to pro-
tect the health and safety of prospective jurors, de-
fendants, attorneys, and court personnel due to the 
[COVID-19] pandemic.” 

3. 
On September 15, 2020, Olsen moved to dismiss 

his indictment with prejudice for violations of the 
Speedy Trial Act and Sixth Amendment. On October 
14, 2020, the district court granted the motion. The 
district court’s dismissal order was premised, again, 
on the theory that the court could not grant a con-
tinuance unless “holding [Olsen’s] trial would be im-
possible.” The district court stated: 

Given the constitutional importance of a jury 
trial to our democracy, a court cannot deny an 
accused his right to a jury trial unless conduct-
ing one would be impossible. This is true 
whether the United States is suffering through 
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a national disaster, a terrorist attack, civil un-
rest, or the coronavirus pandemic that the 
country and the world are currently facing. 
Nowhere in the Constitution is there an excep-
tion for times of emergency or crisis. There are 
no ifs or buts about it. 

In other words, nothing short of “actual impossibil-
ity” would do. Although, the court reasoned, the 
pandemic is “serious” and “[o]f course” posed a “pub-
lic health risk,” “it is simply not a physical or logisti-
cal impossibility to conduct a jury trial.” 

The district court observed that grand juries had 
convened in the federal courthouse and that the Or-
ange County Superior Court, which is across the 
street from the Santa Ana Courthouse, had resumed 
jury trials with precautionary measures. “Clearly,” 
the district court reasoned, “conducting a jury trial 
during this coronavirus pandemic is possible” and 
the Central District had therefore “[s]adly” denied 
Olsen his speedy-trial rights by suspending jury tri-
als because they were “unsafe,” but not “impossible.” 
The court noted that “it is not a question of if the 
Court should have held Mr. Olsen’s criminal jury 
trial during this stage of the coronavirus pandemic, 
but a question of how the Court should have held it.” 
The court did not separately address Olsen’s Sixth 
Amendment claim, finding that the analysis of that 
claim would parallel the Speedy Trial Act analysis. 

As for the remedy, the district court dismissed Ol-
sen’s indictment with prejudice, pointing to the Cen-
tral District’s suspension of trials and refusal to 
summon jurors for Olsen’s trial. The district court 
focused on the circumstances leading to dismissal 
and stated that the Chief Judge decided to suspend 
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jury trials “knowingly and willfully” based on “the 
risk that people might get sick from the corona-
virus,” but “with little or no regard” for Olsen’s 
speedy-trial rights. The court explained that “dis-
missing with prejudice is the only sanction with 
enough teeth to create any hope of deterring addi-
tional delay in the resumption of jury trials and 
avoiding further dismissals of indictments,” that 
dismissal without prejudice would let the govern-
ment reindict “and proceed as if no constitutional vi-
olation ever occurred,” and that this “meaningless 
result” would have “no adverse consequences” for the 
Central District. 

Because the seventy-day Speedy Trial Act clock 
had not yet fully run, and no Speedy Trial Act viola-
tion had yet occurred, the court announced that the 
dismissal would “not take effect until October 28, 
2020,” when the Speedy Trial Act clock would ex-
pire.5 On that date, the district court entered a short 
order dismissing the indictment with prejudice and 
exonerating Olsen’s bond. 

III. 
A. 

We are asked to provide guidance on the applica-
tion of the Speedy Trial Act’s ends of justice provi-

 
5 The parties do not dispute that the eight continuances in this 
case postponed Olsen’s trial from September 5, 2017 to October 
13, 2020. The district court’s orders excluded this time from the 
calculation of the date by which Olsen’s trial was required to 
commence. Based on these exclusions, the seventy-day Speedy 
Trial Act period ran from July 11, 2017 to September 4, 2017 
(fifty-five days) and from October 13, 2020 to October 29, 2020 
(fifteen days). 
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sion, 18 U.S.C. § 3161(h)(7)(A), in the context of the 
challenges presented by the COVID-19 pandemic. 
Olsen urges us to adopt the district court’s reading of 
§ 3161(h)(7)(A)—that “[c]ontinuances under the 
‘ends of justice’ exception in the Speedy Trial Act are 
appropriate if without a continuance, holding the 
trial would be impossible.” We decline to do so. At 
best, this is a strained reading of the Speedy Trial 
Act, and one without support from the text of the 
statute or our precedent. 

In concluding that literal impossibility is the rele-
vant standard for an ends of justice continuance, the 
district court evaluated only part of the first ends of 
justice factor: “[w]hether the failure to grant such a 
continuance in the proceeding would be likely to 
make a continuation of such proceeding impossible 
....” 18 U.S.C. § 3161(h)(7)(B)(i) (emphasis added). In 
support of this interpretation, Olsen points to two of 
our precedents evaluating the Speedy Trial Act’s 
ends of justice provision. In Furlow v. United States, 
we noted that Mt. St. Helens had erupted two days 
before the defendant’s trial, which “interrupted 
transportation, communication, etc. (affecting the 
abilities of jurors, witnesses, counsel, officials to at-
tend the trial).” 644 F.2d at 767–68. Because of the 
logistical problems caused by the eruption, the dis-
trict court continued the trial for two weeks past the 
prior Speedy Trial Act deadline under the ends of 
justice continuance provision. Id. Recognizing the 
“appreciable difficulty expected with an inci-
dent/accident of earth-shaking effect,” we held that 
this “relatively brief” delay did not violate the 
Speedy Trial Act. Id. at 769. 
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Likewise, we found no Speedy Trial Act violation 
in United States v. Paschall, where the district court 
granted an eight-day ends of justice continuance of 
the Speedy Trial Act’s charging deadline because the 
grand jury was unable to form a quorum due to a 
major snowstorm. 988 F.2d 972, 973–75 (9th Cir. 
1993).6 Specifically, we concluded that an ends of 
justice continuance was justified because the “inter-
est of justice outweigh[ed] the public’s and defend-
ant’s interest in a speedy trial” and “the inclement 
weather made the proceedings impossible.” Id. at 
975. 

Contrary to Olsen’s argument, nothing in Furlow 
or Paschall establishes a rule that an ends of justice 
continuance requires literal impossibility. In those 
cases, we simply affirmed ends of justice continuanc-
es because the eruption of a volcano and a major 
snowstorm temporarily impeded court operations. In 
other words, where it was temporarily impossible to 
conduct court proceedings for relatively brief periods, 
we found no Speedy Trial Act violation: but these 
cases do not stand for the proposition that a finding 
of impossibility is required in order to exclude time 
from the 70-day Speedy Trial Act clock. To be sure, 
the courts faced “appreciable difficulty” in proceed-
ing to trial in Furlow, 644 F.2d at 769, and the in-
clement weather made grand jury proceedings tem-
porarily “impossible” in Paschall, 988 F.2d at 975. 
But we never sanctioned the highly unusual result 

 
6 Paschall addressed the time between arrest or service of 
summons and an indictment, which cannot exceed thirty days. 
See 18 U.S.C. § 3161(b). Olsen’s case addresses the time be-
tween indictment or arraignment and trial, which cannot ex-
ceed seventy days. See id. § 3161(c). 



 
 
 
 
 
 

109a 
 
the district court reached here—that because the 
district court could physically hold a trial, it was re-
quired to deny the government’s ends of justice con-
tinuance and dismiss Olsen’s indictment with preju-
dice.7 

A proper reading of 18 U.S.C. § 3161(h)(7)(B)(i) 
compels the opposite result. This provision directs 
the district court to consider “[w]hether the failure to 
grant” a continuance would make continuing the 
proceedings impossible. 18 U.S.C. § 3161(h)(7)(B)(i) 
(emphasis added). Because not granting the govern-
ment’s continuance meant that the Speedy Trial Act 
clock would necessarily expire before Olsen could be 
brought to trial, it follows that the district court’s 
“failure to grant” an ends of justice continuance in 
this case did make “a continuation of [Olsen’s] pro-
ceeding impossible.” Id. The district court instead 
considered only whether it was physically impossible 
to hold a trial. Nothing in the Speedy Trial Act limits 

 
7 Olsen’s reliance on out-of-circuit caselaw fares no better. See 
United States v. Hale, 685 F.3d 522, 533–36 (5th Cir. 2012) 
(upholding an ends of justice continuance because a key wit-
ness was unavailable due to family emergency); United States 
v. Richman, 600 F.2d 286, 293–94 (1st Cir. 1979) (upholding an 
ends of justice continuance due to a blizzard); United States v. 
Stallings, 701 Fed. App’x. 164, 170–71 (3d Cir. 2017) (uphold-
ing an ends of justice continuance based in part on prosecutor's 
family emergency and scheduling conflicts); United States v. 
Scott, 245 Fed. App’x. 391, 393–94 (5th Cir. 2007) (upholding 
an ends of justice continuance based in part on Hurricane 
Katrina); United States v. Correa, 182 F. Supp. 2d 326, 327–29 
(S.D.N.Y. 2001) (upholding an ends of justice continuance due 
to the September 11, 2001 terrorist attacks). There is nothing 
in any of these cases to support the unwarranted reading of 
trial impossibility into the ends of justice provision that the 
district court adopted and Olsen advocates here. 



 
 
 
 
 
 

110a 
 
district courts to granting ends of justice continu-
ances only when holding jury trials is impossible. See 
id. This is an unnecessarily inflexible interpretation 
of a provision meant to provide necessary flexibility 
to district courts to manage their criminal cases. See 
Bloate v. United States, 559 U.S. 196, 214, 130 S.Ct. 
1345, 176 L.Ed.2d 54 (2010) (citing Zedner, 547 U.S. 
at 498, 126 S.Ct. 1976); see also S. Rep. No. 93–
1021S. Rep. No. 93–1021, 93d Cong., 2d Sess. 39 
(1974) (noting that the ends of justice provision is 
“the heart of the speedy trial scheme” and provides 
for “necessary flexibility.”). 

In sum, the district court committed clear error by 
reading the word “impossible” from 18 U.S.C. § 
3161(h)(7)(B)(i) in isolation. This is enough for us to 
reverse. See Murillo, 288 F.3d at 1133.8 

B. 
By solely focusing on the word “impossible” in 18 

U.S.C. § 3161(h)(7)(B)(i), the district court also over-
looked the rest of the provision, which requires 
courts to ask whether the district court’s failure to 
apply an ends of justice continuance “would ... result 
in a miscarriage of justice.” We find the miscarriage-
of-justice provision particularly salient in Olsen’s 
case. 

Olsen was indicted in July 2017 on thirty-four 
counts related to his prescribing dangerous combina-
tions and unnecessary amounts of highly regulated 
pain medications, and was granted pretrial bond. He 
then obtained eight trial continuances, including one 

 
8 Because the basis for the district court’s dismissal order was 
statutory only, we need not separately address Olsen's Sixth 
Amendment claim. 
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over the government’s objection, effectively delaying 
his trial for well over three years. After the Central 
District suspended jury trials, Olsen insisted on 
sticking to his scheduled trial date. By that time, the 
prosecution had been ready for trial for months and 
was wholly blameless for the Central District’s sus-
pension of jury trials. 

The district court’s failure to even mention these 
important facts in its dismissal order—especially the 
years of continuances while Olsen was on pre-trial 
release and the absence of any government culpabil-
ity or minimal prejudice to Olsen—is troubling. Ol-
sen’s argument, that the district court’s finding that 
a trial was not impossible “implicitly” includes a 
finding that there would be no miscarriage of justice, 
is simply not convincing. We find no difficulty in con-
cluding that the district court’s failure to grant the 
government’s motion and subsequent dismissal of 
Olsen’s indictment, under the unique facts of Olsen’s 
case and the Central District’s suspension of jury 
trials, resulted in a miscarriage of justice. 18 U.S.C. 
§ 3161(h)(7)(B)(i). 

C. 
What is more, the district court failed to consider 

other, non-statutory factors. Section 3161(h)(7)(B) 
instructs district courts to consider a list of enumer-
ated factors, “among others,” in deciding whether to 
grant an ends of justice continuance. Although dis-
trict courts have broad discretion to consider any 
factors based upon the specific facts of each case, we 
have reversed rulings where district courts have en-
tirely failed to address relevant non-statutory con-
siderations. See, e.g., United States v. Lloyd, 125 
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F.3d 1263, 1269 (9th Cir. 1997) (finding the district 
court should have considered whether the parties 
“actually want[ed] and need[ed] a continuance, how 
long a delay [was] actually required, [and] what ad-
justments [could have been] made with respect to 
the trial calendars [to avoid a continuance]”). 

The Speedy Trial Act and our case law are silent 
as to what non-statutory factors district courts 
should generally consider. Nevertheless, in the con-
text of the COVID-19 pandemic, we find relevant the 
following non-exhaustive factors: (1) whether a de-
fendant is detained pending trial; (2) how long a de-
fendant has been detained; (3) whether a defendant 
has invoked speedy trial rights since the case’s in-
ception; (4) whether a defendant, if detained, belongs 
to a population that is particularly susceptible to 
complications if infected with the virus; (5) the seri-
ousness of the charges a defendant faces, and in par-
ticular whether the defendant is accused of violent 
crimes; (6) whether there is a reason to suspect re-
cidivism if the charges against the defendant are 
dismissed; and (7) whether the district court has the 
ability to safely conduct a trial.9 

 
9 The district court’s order questioned why the Central District 
of California conditioned its ability to hold jury trials on orders 
issued by the state government. See Blueprint for a Safer Econ-
omy, available at https://covid19.ca.gov/safer-economy/. Specifi-
cally, the district court observed that under California’s Blue-
print, certain essential sectors such as healthcare, emergency 
services, food, and energy were permitted to continue opera-
tions. This overlooks that the Blueprint’s color-coded tiers are 
premised on several factors that influence the risk of viral 
transmission, including ventilation in particular facilities, 
whether occupants of a facility can socially distance, and the 
duration of the gathering. The record in this case does not allow 
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This non-exhaustive list, in the context of the 
pandemic, facilitates the proper balancing of wheth-
er the ends of justice served by granting a continu-
ance outweigh the best interest of the public and the 
defendant in convening a speedy trial. See 18 U.S.C. 
§ 3161(h)(7)(A); see also United States v. Engstrom, 7 
F.3d 1423, 1426 (9th Cir. 1993) (noting that that the 
ends of justice provision promotes “an express bal-
ancing of the benefit to the public and defendant 
from a continuance with the costs imposed” of such a 
continuance). The record does not show that the dis-
trict court considered any of these relevant factors. 
See 18 U.S.C. § 3161(h)(7)(A). 

Finally, we note that Olsen’s reliance on United 
States v. Clymer, 25 F.3d 824, 829 (9th Cir. 1994), is 
not helpful. It is true “that the ends of justice exclu-
sion ... was intended by Congress to be rarely used, 
and that the provision is not a general exclusion for 
every delay.” Clymer, 25 F.3d at 828 (internal quota-
tion marks and citations omitted); see also S. Rep. 
No. 93-1021, at 39, 41S. Rep. No. 93-1021, at 39, 41 
(1974) (reflecting Congress’s intent that ends of jus-
tice continuances “be given only in unusual cases” 
and “be rarely used”). But surely a global pandemic 
that has claimed more than half a million lives in 
this country, and nearly 60,000 in California alone, 
falls within such unique circumstances to permit a 
court to temporarily suspend jury trials in the inter-
est of public health.10 In approving the Central Dis-

 
comparison between the federal district court in Santa Ana and 
nearby state courthouses based on the Blueprint’s risk factors. 
10 Olsen repeatedly points to state courts in the Central District 
of California for his position that it is not impossible to conduct 
a jury trial safely. But just because state courts are holding 
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trict’s declaration of judicial emergency, this Court’s 
Judicial Council explained that “Congress did not 
intend that a district court demonstrate its inability 
to comply with the [Speedy Trial Act] by dismissing 
criminal cases and releasing would-be convicted 
criminals into society.” See Judicial Emergency, 955 
F.3d at 1142–43. That is precisely what the district 
court did here. 

IV. 
While it is not necessary to our disposition of this 

case, we also find it important to briefly highlight 
the district court’s additional error in dismissing Ol-
sen’s indictment with prejudice. Although the dis-
trict court recognized the charges against Olsen as 
“extremely serious,” it nevertheless dismissed the 
indictment with prejudice, concluding that it was the 
only sanction that would have “enough teeth to cre-
ate any hope of deterring additional delay in the re-
sumption of jury trials.” 

We review the district court’s decision to dismiss 
with or without prejudice for abuse of discretion. 

 
jury trials does not mean that they are necessarily holding 
them safely. It is unknown whether jurors, witnesses, court 
staff, litigants, attorneys, and defendants are being subject to 
serious risks and illness. Nothing in the record indicates that 
the Central District was able to hold a jury trial safely in Octo-
ber 2020, when Olsen’s case was set for trial. Indeed, at argu-
ment, Olsen’s counsel could not point to anything in the district 
court’s dismissal order or the record, aside from noting that the 
court would have utilized unidentified “similar safety precau-
tions” to those state courts did, to adequately address these 
safety concerns. The district court in fact acknowledged that 
even though it was possible to hold trials, there were signifi-
cant health risks in doing so. 
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United States v. Taylor, 487 U.S. 326, 332, 108 S.Ct. 
2413, 101 L.Ed.2d 297 (1988). A court abuses its dis-
cretion if it “failed to consider all the factors relevant 
to the choice” and the “factors it did rely on were un-
supported by factual findings or evidence in the rec-
ord.” Id. at 344, 108 S.Ct. 2413. “In determining 
whether to dismiss the case with or without preju-
dice, the court shall consider, among others, each of 
the following factors: [(1)] the seriousness of the of-
fense; [(2)] the facts and circumstances of the case 
which led to the dismissal; and [(3)] the impact of a 
reprosecution on the administration of [the Speedy 
Trial Act] and on the administration of justice.” 18 
U.S.C. § 3162(a)(2). A court’s decision whether to 
dismiss the charges with or without prejudice de-
pends on a “careful application” of these factors to 
each particular case. Clymer, 25 F.3d at 831. 

Here, the district court failed to adequately con-
sider all the relevant factors as applied to Olsen’s 
case. See Taylor, 487 U.S. at 344, 108 S.Ct. 2413. 
The district court primarily based its decision on the 
perceived need to deter the Central District from 
continuing its jury trial suspension. Olsen contends 
that the district court based its dismissal with prej-
udice on the factors of only “this particular case.” 
The record shows otherwise. It appears that the only 
case-specific factor the court considered was the se-
riousness of Olsen’s crimes, which it properly 
weighed against a dismissal with prejudice. See 
United States v. Medina, 524 F.3d 974, 986–87 (9th 
Cir. 2008) (explaining that serious crimes weigh in 
favor of dismissal without prejudice). The remainder 
of the district judge’s three-page analysis focuses on-
ly on the Central District’s suspension of criminal 
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jury trials and his disagreement with his colleagues’ 
decision to vote in favor of suspension. Although the 
district judge characterized this analysis as the 
“facts and circumstances” that led to dismissal, the 
court entirely failed to consider the facts and circum-
stances of Olsen’s case, including the years of con-
tinuances Olsen obtained while on pre-trial release 
and the absence of any prosecutorial culpability in 
causing the delay. See United States v. Pena-
Carrillo, 46 F.3d 879, 882 (9th Cir. 1995) (looking for 
evidence of purposeful wrongdoing on part of prose-
cutor for this factor); accord United States v. Steven-
son, 832 F.3d 412, 420 (3d Cir. 2016) (explaining 
that this factor considers whether the delay 
stemmed from “‘intentional dilatory conduct’ or a 
‘pattern of neglect on the part of the Government’”) 
(quoting United States v. Cano-Silva, 402 F.3d 1031, 
1036 (10th Cir. 2005)). The district court therefore 
committed legal error in failing to consider key fac-
tors relevant to Olsen’s case: the absence of prosecu-
torial culpability and the multiple continuances re-
quested by Olsen. See Taylor, 487 U.S. at 344, 108 
S.Ct. 2413. 

The district court also committed legal error in 
evaluating the impact of reprosecution on the admin-
istration of the Speedy Trial Act and on the admin-
istration of justice. See 18 U.S.C. § 3162(a)(2). In 
dismissing Olsen’s indictment with prejudice, the 
district court presumed that any adequate remedy 
must bar reprosecution. The district judge character-
ized dismissal with prejudice as “the only sanction 
with enough teeth to create any hope of deterring 
additional delay in the resumption of jury trials.” 
The court explained that dismissal without prejudice 
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would let the government reindict “and proceed as if 
no constitutional violation ever occurred” and con-
cluded that this would be a “meaningless result.” 
This reasoning was incorrect. The Supreme Court 
has made clear that “[d]ismissal without prejudice is 
not a toothless sanction: it forces the Government to 
obtain a new indictment if it decides to reprosecute, 
and it exposes the prosecution to dismissal on stat-
ute of limitations grounds.” Taylor, 487 U.S. at 342, 
108 S.Ct. 2413; see also United States v. Newman, 6 
F.3d 623, 627 (9th Cir. 1993) (rejecting argument 
“that dismissal without prejudice renders the Speedy 
Trial Act meaningless”). Because the district court’s 
ruling was based on an erroneous view of the law, it 
abused its discretion in dismissing with prejudice. 
See United States v. Arpaio, 951 F.3d 1001, 1005 
(9th Cir. 2020). 

V. 
We reverse the district court’s dismissal of Olsen’s 

indictment. The district court’s interpretation of the 
Speedy Trial Act’s ends of justice provision—that 
continuances are appropriate only if holding a crimi-
nal jury trial would be impossible—was incorrect. 
Nothing in the plain text of the Speedy Trial Act or 
our precedents supports this rigid interpretation. 

We are, however, mindful that the right to a 
speedy and public jury trial provided by the Sixth 
Amendment is among the most important protec-
tions guaranteed by our Constitution, and it is not 
one that may be cast aside in times of uncertainty. 
See Furlow, 644 F.2d at 769 (“Except for the right of 
a fair trial before an impartial jury no mandate of 
our jurisprudence is more important”); see also Ro-
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man Cath. Diocese of Brooklyn v. Cuomo, ––– U.S. ––
––, 141 S. Ct. 63, 68, 208 L.Ed.2d 206 (2020) (“[E]ven 
in a pandemic, the Constitution cannot be put away 
and forgotten.”). 

The Central District of California did not cast 
aside the Sixth Amendment when it entered its 
emergency orders suspending jury trials based on 
unprecedented public health and safety concerns. To 
the contrary, the orders make clear that the decision 
to pause jury trials and exclude time under the 
Speedy Trial Act was not made lightly. The orders 
acknowledge the importance of the right to a speedy 
and public trial both to criminal defendants and the 
broader public, and conclude that, considering the 
continued public health and safety issues posed by 
COVID-19, proceeding with such trials would risk 
the health and safety of those involved, including 
prospective jurors, defendants, attorneys, and court 
personnel. The pandemic is an extraordinary cir-
cumstance and reasonable minds may differ in how 
best to respond to it. The District Court here, howev-
er, simply misread the Speedy Trial Act’s ends of 
justice provision in dismissing Olsen’s indictment 
with prejudice. 

The judgment of the district court is RE-
VERSED and REMANDED with instructions to 
reinstate Olsen’s indictment, grant an appro-
priate ends of justice continuance, and set this 
case for a trial. 
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APPENDIX C 

United States District Court,  
Central District of California 

Southern Division 

UNITED STATES of America, Plaintiff, 
v. 

Jeffrey OLSEN, Defendant. 

Case No.: SACR 17-00076-CJC 
 

ORDER DISMISSING INDICTMENT 
AND EXONERATING BOND 

Defendant Jeffrey Olsen, a physician, was indict-
ed in 2017 with numerous counts of prescribing and 
distributing substances including oxycodone, am-
phetamine salts, alprazolam, and hydrocodone with-
out a legitimate medical purpose. (Dkt. 1.) Mr. Ol-
sen’s trial was set to begin on October 13, 2020. (Dkt. 
46.) The Court asked the Chief Judge of the Central 
District to summon jurors for Mr. Olsen’s October 
13, 2020 trial, but the Chief Judge refused to do so. 
On October 27, 2020, the time required to commence 
Mr. Olsen’s trial under the Sixth Amendment and 
the Speedy Trial Act expired. The Court has con-
cluded that the appropriate remedy for the Central 
District’s violation of Mr. Olsen’s right to a public 
and speedy trial is dismissal of the indictment 
against him with prejudice. (See Dkt. 98.) In the 
time since the Court issued its order, it has become 
even clearer that holding a jury trial is and has been 
for some time now, possible. Indeed, the Orange 
County Superior Court just across the street from 
the federal courthouse has now conducted 100 jury 
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trials since June of this year. (See Ex. 1, attached to 
this order.) Sadly, the Central District has conducted 
none. The state court and the terrific citizens of Or-
ange County are to be commended for their commit-
ment to the Constitution. Hopefully, someday, soon-
er rather than later, the Central District will show 
that same commitment. 

In light of the Central District’s violation of Mr. 
Olsen’s constitutional right to a public and speedy 
trial, the indictment against Mr. Olsen is DIS-
MISSED WITH PREJUDICE and his bond is EX-
ONERATED. 

 
Dated: October 28, 2020 

 
     /s/ Cormac J. Carney 
     United States District Judge 
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APPENDIX D 
494 F.Supp.3d 722 

United States District Court 
C.D. California, Southern Division. 

UNITED STATES of America, Plaintiff, 
v. 

Jeffrey OLSEN, Defendant. 
Case No.: SACR 17-00076-CJC 

Signed 10/14/2020 

Bryant Yuan Fu Yang, AUSA—Office of US At-
torney General Crimes Section, Los Angeles, CA, for 
Plaintiff. 

David Joseph Sutton, Elena Rose Sadowsky, Of-
fice of the Federal Public Defender, Los Angeles, CA, 
for Defendant. 

 

ORDER DISMISSING WITH PREJUDICE 
CHARGES AGAINST DEFENDANT FOR VIO-

LATION OF SIXTH AMENDMENT TO THE 
UNITED STATES CONSTITUTION AND 

SPEEDY TRIAL ACT 
 
CORMAC J. CARNEY, UNITED STATES DIS-
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I. 
I consider the trial by jury as the only anchor, ever 

yet imagined by man, by which a government can be 
held to the principles of its constitution. 

–Thomas Jefferson1 
The United States Constitution protects our fun-

damental freedoms and liberties. One of the most 
important rights guaranteed by the Constitution is 
the Sixth Amendment right of the accused to a pub-
lic and speedy trial. It protects against undue and 
oppressive incarceration prior to trial and it allows 
the accused the ability to defend himself against the 
criminal charges before evidence becomes lost or de-
stroyed and witnesses’ memories fade. But the Sixth 
Amendment protects much more than just the rights 
of the accused. It also protects the rights of all of us. 
It gives each of us called for jury service a voice in 
our justice system. And it holds the government ac-
countable to the principles of the Constitution. 
Thomas Jefferson and the other Framers of the Con-
stitution wisely recognized that without jury trials, 
power is abused and liberty gives way to tyranny. 

Given the constitutional importance of a jury trial 
to our democracy, a court cannot deny an accused his 
right to a jury trial unless conducting one would be 
impossible. This is true whether the United States is 
suffering through a national disaster, a terrorist at-
tack, civil unrest, or the coronavirus pandemic that 
the country and the world are currently facing. No-
where in the Constitution is there an exception for 

 
1 From Thomas Jefferson to Thomas Paine, National Archives 
(July 11, 1789), available at https://founders.archives.gov/ 
documents/Jefferson/01-15-02-0259. 
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times of emergency or crisis. There are no ifs or buts 
about it. 

Sadly, the United States District Court for the 
Central District of California has denied Defendant 
Jeffrey Olsen his Sixth Amendment right to a public 
and speedy trial on the criminal charges that were 
filed against him in this case. Specifically, the Chief 
Judge for the Central District refused to summon 
the jurors necessary to conduct Mr. Olsen’s trial that 
was scheduled for October 13th of this year, believ-
ing it was too unsafe to conduct the trial during the 
coronavirus pandemic even if significant safety pre-
cautions were in place. Most troubling, the Chief 
Judge refused to summon jurors for Mr. Olsen’s trial 
even though grand juries have been convening for 
months in the same federal courthouse in Orange 
County where his trial would take place and state 
courts just across the street from that federal court-
house are conducting criminal jury trials. Clearly, 
conducting a jury trial during this coronavirus pan-
demic is possible. Yet the Central District prevented 
the Court from even trying to do so for Mr. Olsen. 
Because the Central District denied Mr. Olsen a 
public and speedy trial under the Sixth Amendment, 
this Court now must dismiss the indictment against 
him. 

II. 
Defendant Jeffrey Olsen, a physician, was indict-

ed in 2017 with numerous counts of prescribing and 
distributing substances including oxycodone, am-
phetamine salts, alprazolam, and hydrocodone with-
out a legitimate medical purpose. (Dkt. 1.) Trial was 
initially set for September 5, 2017. (Dkt. 10.) The 
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Court has since approved several stipulations be-
tween the parties to continue this trial date. (See 
Dkts. 19, 21, 23, 26, 35, 42, 44.) The most recent was 
approved on June 19, 2020, and continued the trial 
date to October 13, 2020. (Dkt. 46.) Factoring in the 
time found excludable in these orders, and assuming 
no further time is excludable under the Speedy Trial 
Act, Mr. Olsen’s trial must begin on or before Octo-
ber 27, 2020, or his constitutional right to a public 
and speedy trial will be violated. 

On August 6, 2020, Chief Judge Philip S. 
Gutierrez issued a General Order suspending jury 
trials indefinitely in the Central District of Califor-
nia. C.D. Cal. General Order No. 20-09, In Re: Coro-
navirus Public Emergency, Order Concerning 
Phased Reopening of the Court (Aug. 6, 2020) (“Until 
further notice, no jury trials will be conducted in 
criminal cases.”). Indeed, no jury has been empan-
eled in the Central District in nearly 7 months. See 
C.D. Cal. General Order No. 20-08, In Re: Corona-
virus Public Emergency, Order Concerning Phased 
Reopening of the Court (May 28, 2020) (explaining 
that the Court would reopen in three phases, with 
Phase 3—resumption of jury trials—being “imple-
mented at a date to be determined”). The General 
Order stated that to determine when the Central 
District will resume jury trials, it will use “gating 
criteria” from the Administrative Office of the Unit-
ed States Courts2 “designed to determine local 
COVID-19 exposure risks based on 14-day trends of 

 
2 Administrative Office of the U.S. Courts, Federal Judiciary 
COVID-19 Recovery Guidelines (Apr. 24, 2020), available at 
https://www.fedbar.org/wp-content/uploads/2020/04/Federal-
Judiciary-COVID-19-Recovery-Guidelines.pdf. 
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facility exposure, community spread, and community 
restrictions.” Id. ¶ 2. 

Several weeks later, at an August 20, 2020 status 
conference in this case, Mr. Olsen’s counsel stated 
that Mr. Olsen wished to go forward with his trial on 
October 13, 2020, and that he was unwilling to agree 
to the exclusion of any further time under the 
Speedy Trial Act. (Dkt. 52 at 3.) The government 
sought to continue the trial, arguing that the ends of 
justice would be served by a continuance, especially 
given the General Order indefinitely suspending jury 
trials. (See id. at 4–6; Dkt. 54.) The Court denied the 
government’s application, concluding that the Con-
stitution and Mr. Olsen’s rights under the Speedy 
Trial Act require that Mr. Olsen’s trial go forward on 
the scheduled date. (Dkt. 67.) Consequently, the 
Court requested that the Chief Judge direct the jury 
department to summon jurors for Mr. Olsen’s Octo-
ber 13, 2020 trial. (Id. at 11.) Relying on the General 
Order, however, the Chief Judge refused to do so. 
(Dkt. 68.) The Chief Judge determined that the “con-
tinued suspension of jury trials is necessary to pro-
tect the health and safety of prospective jurors, de-
fendants, attorneys, and court personnel due to the 
Coronavirus Disease 2019 pandemic.” (Id. at 1.) 

Almost a month later, the Chief Judge, with “a 
unanimous vote of the Executive Committee, and 
without objection from the District Judges of the 
Court,” reopened the Orange County federal court-
house where Dr. Olsen seeks to be tried for criminal 
hearings and emergency civil hearings, but not for 
jury trials. C.D. Cal. General Order No. 20-12, In Re 
Coronavirus Public Emergency, Order Concerning 
Reopening of the Southern Division (Sept. 14, 2020). 
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The Chief Judge decided this limited reopening was 
appropriate because “per the gating criteria, local 
COVID-19 exposure risks in the Court’s Southern 
Division are decreasing.” Id. at 2. 

More recently, in September of this year, the 
Chief Judge indicated in an interview with a report-
er for the Daily Journal that jurors may soon be 
summoned for trials in the Orange County federal 
courthouse. (Dkt. 95-1 [September 23, 2020 Daily 
Journal Article, hereinafter “Article”].) Specifically, 
the Chief Judge stated that “decisions on resuming 
operations are being made in light of state govern-
ment orders.” (Id. at 1.) Those orders include Cali-
fornia Governor Gavin Newsom’s four-tier, color-
coded system.3 That system does not apply to the 
state judiciary, nor does it restrict essential busi-
nesses—in sectors including healthcare, emergency 
services, food, energy, transportation, and communi-
cations—from operating. Indeed, employees in those 
sectors have been displaying extraordinary courage 
and dedication by going to work every day during the 
pandemic, knowing the risks, while protecting them-
selves and others as best they can. They refuse to let 
the coronavirus prevent them from providing vital 
services and supplying essential goods to the public. 

The Governor’s tier system applies only to non-
essential businesses. It outlines when and how those 
non-essential businesses may operate during the 
pandemic. Under the system, each California county 
is ranked in one of four tiers “based on its test posi-
tivity and adjusted case rate.” In tier 1, also known 

 
3 Blueprint for a Safer Economy, available at https: 
//covid19.ca.gov/safer-economy/. 
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as purple or widespread, many non-essential indoor 
businesses are closed. In tier 2, also known as red or 
substantial, some non-essential indoor businesses 
are closed. In tier 3, also known as orange or moder-
ate, some indoor businesses are open with modifica-
tions. In tier 4, also known as yellow or minimal, 
most indoor businesses are open with modifications. 
Orange County is currently in tier 2. The Chief 
Judge stated that the Central District will start 
summoning jurors in Orange County once it reaches 
tier 3. (Article at 1.) He further explained that jury 
trials will begin approximately 7 weeks later because 
“that’s how long it takes to summon jurors.” (Id.) 

In light of the Chief Judge’s refusal to summon ju-
rors for Mr. Olsen’s trial and the 7-week turnaround 
time, Mr. Olsen filed a motion to dismiss the charges 
against him for violation of his speedy trial rights. 
(Dkt. 85.) On October 13, 2020, the Court held a 
hearing and heard argument on Mr. Olsen’s motion. 

III. 
The Sixth Amendment provides that “[i]n all crim-

inal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury.” U.S. 
Const. amend. VI. The right to a speedy trial “has 
roots at the very foundation of our English law her-
itage” and “is one of the most basic rights preserved 
by our Constitution.” Klopfer v. State of N.C., 386 
U.S. 213, 224, 226, 87 S.Ct. 988, 18 L.Ed.2d 1 (1967). 
Indeed, “[e]xcept for the right of a fair trial before an 
impartial jury, no mandate of our jurisprudence is 
more important” than a defendant’s right to a speedy 
trial. Furlow v. United States, 644 F.2d 764, 769 (9th 
Cir. 1981). The Sixth Amendment protects defend-
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ants by minimizing oppressive pretrial incarceration 
and ensuring evidence needed to prove the defense 
remains available at the time of trial. See Klopfer, 
386 U.S. at 222, 87 S.Ct. 988; id. at 226–27, 87 S.Ct. 
988 (Harlan, J., concurring); United States v. Loud 
Hawk, 474 U.S. 302, 312, 106 S.Ct. 648, 88 L.Ed.2d 
640 (1986). It also protects the public, giving the 
people a voice, ensuring the government has the evi-
dence needed to prosecute, and holding leaders ac-
countable to the Constitution. See Barker v. Wingo, 
407 U.S. 514, 519, 92 S.Ct. 2182, 33 L.Ed.2d 101 
(1972) (“In addition to the general concern that all 
accused persons be treated according to decent and 
fair procedures, there is a societal interest in provid-
ing a speedy trial which exists separate from, and at 
times in opposition to, the interests of the accused.”); 
United States v. Lloyd, 125 F.3d 1263, 1268 (9th Cir. 
1997) (“[T]the right to a speedy trial belongs not only 
to the defendant, but to society as well.”). 

Congress enacted the Speedy Trial Act in 1974 in 
order to make effective the Sixth Amendment’s 
guarantee of a speedy trial. Pub. L. No. 93-619; see 
Furlow, 644 F.2d at 798–69 (describing the Speedy 
Trial Act as the Sixth Amendment’s “implementa-
tion”). The Act requires that a defendant’s trial begin 
within 70 days of the filing of the indictment or the 
defendant’s initial court appearance, whichever is 
later. 18 U.S.C. § 3161(c)(1). “The Act recognizes, 
however, that legitimate needs of the government 
and of a criminal defendant may cause permissible 
delays.” United States v. Daychild, 357 F.3d 1082, 
1090 (9th Cir. 2004). Accordingly, it provides that 
certain periods of time may be excluded from the 70-
day deadline. For example, a court may exclude pe-
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riods of delay resulting from competency examina-
tions, interlocutory appeals, pretrial motions, the 
unavailability of essential witnesses, and delays to 
which the defendant agrees. 18 U.S.C. § 3162(h)(1)–
(6). The Act also contains a sort of catchall category 
of excludable time. This section allows exclusion of 
time where a judge finds “that the ends of justice 
served by taking such action outweigh the best in-
terest of the public and the defendant in a speedy 
trial.” 18 U.S.C. § 3162(h)(7)(A). 

Congress intended the “ends of justice” provision 
to be “rarely used.” United States v. Nance, 666 F.2d 
353, 355 (9th Cir. 1982) (quoting the Act’s legislative 
history). To ensure that broad discretion does not 
undermine the Act’s important purpose, Congress 
enumerated factors that courts must consider in de-
termining whether to grant an “ends of justice” con-
tinuance. Id.; see United States v. Clymer, 25 F.3d 
824, 829 (9th Cir. 1994) (explaining that “the ‘ends of 
justice’ exclusion ... may not be invoked in such a 
way as to circumvent the time limitations set forth 
in the Act”). Those factors include, as relevant here, 
“[w]hether the failure to grant such a continuance in 
the proceeding would be likely to make a continua-
tion of such proceeding impossible, or result in a 
miscarriage of justice.” 18 U.S.C. § 3161(h)(7)(B)(i). 

Continuances under the “ends of justice” exception 
in the Speedy Trial Act are appropriate if without a 
continuance, holding the trial would be impossible. 
18 U.S.C. § 3161(h)(7)(B)(i). This exception has been 
used in response to natural disasters and other exi-
gencies, but only where the triggering exigency made 
the criminal jury trial a physical and logistical im-
possibility. For example, the Ninth Circuit upheld a 
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district court’s order finding 14 days excludable 
where Mount Saint Helens erupted 2 days before the 
scheduled trial date. Furlow, 644 F.2d at 767–69. 
The court began its discussion by noting that “[a] 
close reading of the Speedy Trial Act ... reveals no 
reference to the interruptions of nature.” Id. Howev-
er, the court explained that the eruption created a 
“cloud of volcanic dust,” and was an incident “of 
worldwide significance” and “earth-shaking effect” 
that inflicted a “paralyzing impact on surrounding 
geographies, including the location of the court 
where the [defendant] was scheduled for trial.” Id. at 
767. The eruption “obviously interrupted transporta-
tion [and] communication,” and “affect[ed] the abili-
ties of jurors, witnesses, counsel, [and] officials to 
attend the trial.” Id. at 767–68. Given that the phys-
ical circumstances precluded holding a jury trial, 
and “[t]he district court preserved the procedural 
safeguards and specified a trial date rather than a 
sine die continuance,” the court held that the 14-day 
continuance did not result in a speedy-trial violation. 
Id. at 769. 

Similarly, a New York district court applied the 
ends of justice exception to exclude a 20-day period 
after the September 11, 2001 terrorist attacks. Unit-
ed States v. Correa, 182 F. Supp. 2d 326, 327 
(S.D.N.Y. 2001). In that case, the pretrial conference 
had been set for September 11, 2001, less than half a 
mile from the World Trade Center. Id. However, af-
ter the attacks, the courthouse was evacuated and 
the jail where the defendant was detained was 
locked down for security reasons. Id. The courthouse, 
United States Attorney’s office, and jail were “closed 
to all non-emergency personnel for nearly a week.” 
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Id. Even when they reopened, telephone, fax, and 
internet access were disrupted at all three locations. 
Id. Lawyers without access to their offices were less 
able to communicate effectively with the court and 
other counsel. Id. Law enforcement agents, including 
those working on that specific case, were “massively 
redeployed to emergency service work and the press-
ing needs of the terrorist attack.” Id. “Security con-
cerns and staffing difficulties at the [jail], which 
ha[d] also suffered dislocation of critical electronic 
and communications systems, [made] it virtually 
impossible, and clearly imprudent, to transport pris-
oners to [c]ourt.” Id. Given that these numerous 
complications made holding a jury trial actually im-
possible, the court concluded that the ends of justice 
would be served by excluding the 20-day period after 
the attacks.4 

There is no question that the current pandemic is 
serious, and with little precedent. But under the cur-
rent circumstances, it is simply not a physical or lo-
gistical impossibility to conduct a jury trial. Unlike 
in the cases where the ends of justice exception has 
been applied in the wake of a natural disaster or 
other exigency, travel and communication are func-
tioning. See Furlow, 644 F.2d at 767–69; Correa, 182 
F. Supp. 2d at 327. Although some aspects of the 

 
4 Other cases confirm that actual impossibility is key to apply-
ing the ends of justice exception. See United States v. Richman, 
600 F.2d 286, 294 (1st Cir. 1979) (finding no Speedy Trial Act 
violation where trial was continued three weeks after the “par-
alyzing ... Blizzard of ’78” that made it so that “[t]rial could not 
commence on” the scheduled date); United States v. Scott, 245 
Fed. Appx. 391 (5th Cir. 2007) (concluding without substantial 
analysis that there was no Speedy Trial Act violation where 
some delay was attributable to Hurricane Katrina). 
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practice of law may be less convenient during this 
time when many are practicing social distancing, no 
one contends that it is not possible to perform neces-
sary trial preparations or to attend the trial. Nor 
does anyone argue that there is insufficient court-
house staff available to facilitate a trial.5 See Fur-
low, 644 F.2d at 767–69; Correa, 182 F. Supp. 2d at 
327. 

Indeed, if one had any doubt about the possibility 
of conducting a jury trial during the pandemic, one 
need look no further than the very courthouse in 
which Mr. Olsen seeks to have his jury trial in Or-
ange County. There, between June 24 and Septem-
ber 30, 2020, a grand jury convened and returned 41 
indictments.6 (See Ex. 1, attached to this order.) 
That means that the grand jury, which has at least 
16 people on it, gathered in person in the Orange 
County federal courthouse numerous times. While 
they were gathered, they heard testimony from wit-
nesses and deliberated together. If a grand jury can 
perform these functions in the exact courthouse 
where Mr. Olsen seeks to be tried, the Court surely 
can hold a jury trial for Mr. Olsen in that court-
house.7 

Even more compelling is the fact that the state 
court across the street from the Orange County fed-

 
5 Indeed, Defendant notes that his status on bond means that 
even less courthouse staff will be required to facilitate his trial 
than would be needed to hold a trial for a defendant in custody. 
(Dkt. 66 at 6.) 
6 The Santa Ana Grand Jury did not meet between March 5 
and June 23, 2020. 
7 This also shows that the government continues to charge peo-
ple with crimes and seek detention pending trial during the 
coronavirus pandemic. 
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eral courthouse resumed jury trials with appropriate 
precautionary measures nearly four months ago. The 
Orange County Superior Court did not hold any 
criminal jury trials in April or May of this year be-
cause of the pandemic. However, from June to Sep-
tember, it held 82 criminal jury trials and 4 civil jury 
trials. (See Ex. 2, attached to this order.8) Notably, in 
June, July, and September, over 60% of potential 
Orange County jurors reported to fulfill their civic 
duty. (Id.) Obviously, the state court has accom-
plished this by taking numerous careful measures to 
ensure safety. It accommodates social distancing by 
staggering times for juror reporting, trial start, 
breaks, and concluding for the day, seating jurors 
during trial in both the jury box and the audience 
area, marking audience seats, and using dark court-
rooms as deliberation rooms. It also regularly disin-
fects the jury assembly room and restrooms, provides 
facial coverings, uses plexiglass shields in court-
rooms, and requires trial participants to use gloves 
to handle exhibits. (Dkt. 67, Ex. 2 at 1–10, 13–25, 
34.) Of course, similar safety precautions could have 
been in place for Mr. Olsen’s trial, had the Central 
District allowed this Court to hold one.9 

The government continues to cite the Chief 
Judge’s General Order to support its position that 
the ends of justice exception should be applied to ex-
clude further time under the Speedy Trial Act. (See 

 
8 These statistics were supplied to the Court by the Assistant 
Presiding Judge of the Orange County Superior Court, Erick L. 
Larsh. 
9 Also worth noting is that the Southern District of California 
and other federal courts throughout the country are holding 
jury trials. 
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Dkt. 92 at 8–9; Dkt. 54 at 10–11.) The government’s 
continued reliance on the General Order is mis-
placed. The General Order—adopted after a majority 
vote of judges in this district—does not say that it is 
impossible to conduct a jury trial. Rather, it, like the 
government in this case, relies on the premise that 
the pandemic has rendered it unsafe to conduct a ju-
ry trial at this time. The General Order and the gov-
ernment note that people continue to be infected, 
hospitalized, and—tragically—die due to the virus, 
and that holding jury trials will likely put people at 
increased risk of contracting the virus. C.D. Cal. 
General Order No. 20-09 ¶ 6.a. The Court, of course, 
acknowledges the public health risk the virus poses 
to people. But the Constitution does not turn on this 
consideration. Instead, to protect the fundamental 
right to a speedy trial guaranteed by the Sixth 
Amendment, the Constitution requires that a trial 
only be continued over a defendant’s objection if 
holding the trial is impossible. Holding Mr. Olsen’s 
trial at this time is plainly not impossible. 

Particularly troubling about the General Order’s 
suspension of jury trials is that it is indefinite. The 
Order states that the Central District will determine 
when to resume jury trials using “gating criteria 
[that] is designed to determine local COVID-19 expo-
sure risks based on 14-day trends of facility expo-
sure, community spread, and community re-
strictions.” C.D. Cal. General Order 20-09 ¶ 2. How-
ever, the Ninth Circuit has repeatedly admonished 
that “an ends of justice exclusion must be ‘specifical-
ly limited in time.’” United States v. Ramirez-Cortez, 
213 F.3d 1149, 1154 (9th Cir. 2000) (quoting Lloyd, 
125 F.3d at 1268 (quoting United States v. Jordan, 
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915 F.2d 563, 565 (9th Cir. 1990))); see Furlow, 644 
F.2d at 769 (noting that a sine die continuance would 
be unacceptable). In keeping with this requirement, 
the periods of time courts excluded under the Speedy 
Trial Act due to previous natural disasters and other 
exigencies were brief and definite. See Furlow, 644 
F.2d at 768 (14 days); Correa, 182 F. Supp. 2d at 329 
(20 days); Richman, 600 F.2d at 294 (3 weeks). The 
gating criteria—which is completely untethered to 
the constitutional implications of a criminal defend-
ant’s right to a speedy trial—does not make suffi-
ciently certain what is otherwise an unacceptably 
uncertain end date. 

What is more, an “ends of justice” exclusion must 
be justified with reference to specific factual circum-
stances in the particular case as of the time the de-
lay is ordered. Ramirez-Cortez, 213 F.3d at 1154 
(concluding that an ends of justice continuance was 
not sufficiently justified where the judge made no 
inquiry into the actual need for a continuance in the 
particular case, instead checking off boxes on pre-
printed forms without making findings on statutory 
factors, and the record showed that the judge “was 
granting blanket continuances”). By its very nature, 
the General Order does not justify delays as of the 
time they are ordered in any particular case. And the 
government offered no reason why an “ends of jus-
tice” exclusion of time was justified in this specific 
case. For instance, it made no mention of an essen-
tial witness being unavailable or an attorney on the 
case suffering a unique hardship. See United States 
v. Pollock, 726 F.2d 1456, 1461 (9th Cir. 1984) (stat-
ing that the “ends of justice” exclusion “was to be 
based on specific underlying factual circumstances” 
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and “cannot be invoked without specific findings in 
the record”).10 

Nor does the Governor’s color-coded tier system 
fix the constitutional problems with the General Or-
der. Apparently, the Chief Judge is now relying on 
that system to determine when jury trials will re-
sume. That system is for non-essential businesses. It 
does not apply to state courts, let alone federal 
courts. It is of no consequence to the constitutional 
analysis here. The right to a public and speedy trial 
is guaranteed by the Constitution. It is and always 
will be essential. 

Not surprisingly, the Central District’s suspension 
of jury trials has taken its toll on the fair admin-
istration of justice in the district. Because of the 
growing backlog in trials and the delay of many sen-
tencings during the pandemic, jails have become in-
creasingly crowded. The problem has gotten so bad 
that people charged with crimes in California, and 
whose families and lawyers are in California, are be-
ing transported without notice to Arizona because 
there is simply no longer bed space in the Central 
District to house them.11 See, e.g., United States v. 

 
10 It should be noted for the record that in July of this year, this 
Court agreed with all the other judges in the Central District 
not to conduct jury trials in August. At that time, this Court 
had no case on its docket in which a defendant was unwilling to 
exclude time under the Speedy Trial Act because of the corona-
virus pandemic. It therefore made no sense to the Court to bur-
den prospective jurors by summoning them to the courthouse 
when their service was not needed. Circumstances, however, 
have now changed. Mr. Olsen is unwilling to agree to the exclu-
sion of any further time under the Speedy Trial Act. 
11 Chief Judge Gutierrez has stated that the “real driver behind 
a massive case backlog” is the Central District’s “shortage of 
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Joshua Jenkins, Case No. 2:20-cr-00068-CJC-1, Dkt. 
41 (September 2, 2020 Order Granting Defendant’s 
Ex Parte Application for Immediate Transfer from 
the San Luis Detention Center in Arizona to the 
Metropolitan Detention Center in California). These 
moves interfere with defendants’ ability to confer 
with their counsel and to prepare for trial, impeding 
not only the defendants’ right to a speedy trial, but 
also their right to effective assistance of counsel. See, 
e.g., id., Dkt. 36 (Ex Parte Application for Transfer, 
explaining that “Mr. Jenkins has now been removed 
from geographic proximity to defense counsel, poten-
tial witnesses, and family and friends who can facili-
tate communication with potential witnesses”). 

Even more disturbing is the fact that the govern-
ment is now offering favorable deals to defendants to 
incentivize them to plead guilty. Reports from the 
Central District United States Attorney’s Office 
show that the office has nearly three times the num-
ber of cases in the pre-trial phase and only about 
half the cases in the pre-sentencing phase in 2020 as 
compared to a similar period in 2019. Consequently, 
it has authorized AUSAs to offer two-level variances 
under the Sentencing Guidelines to many defend-
ants so long as they waive their right to in-person 
hearings, sign plea agreements quickly (before Octo-
ber 16, 2020), and enter their plea at the first date 
ordered by the court. See, e.g., United States v. Ma-
nuel Ignacio Ruiz, Case No. 5:20-cr-00019-CJC-6, 
Dkt. 540 (September 17, 2020 Plea Agreement where 

 
judges – not the court’s suspended operations.” (Article at 1.) 
But confirming new judges will not alleviate the backlog in jury 
trials, nor alleviate the problems occurring because of a lack of 
bed space. Only holding jury trials will do that. 
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the defendant consented to video hearings under the 
CARES Act, and the government agreed to recom-
mend a two-level reduction in the applicable Sen-
tencing Guidelines offense level, a term of impris-
onment no higher than the low end of the applicable 
guideline range, and that the defendant not be re-
quired to self-surrender until after February 1, 
2021). In other words, the government is now offer-
ing very favorable plea deals based not on the de-
fendant’s individual circumstances, but rather based 
on exigencies manufactured by the Central District’s 
refusal to resume jury trials. 

Quite frankly, the Court is at a loss to understand 
how the Central District continues to refuse to re-
sume jury trials in the Orange County federal court-
house. The Internal Revenue Service, the Social Se-
curity Administration, and other federal agencies in 
Orange County are open and their employees are 
showing up for work. Police, firefighters, and other 
first responders in Orange County are all showing 
up for work. Hospitals and medical offices in Orange 
County are open to patients and the medical profes-
sionals are showing up for work. Grocery stores, 
hardware stores, and all essential businesses in Or-
ange County are open and their employees are show-
ing up for work. State courts in Orange County are 
open and holding jury trials. Orange County restau-
rants are open for outdoor dining and reduced-
capacity indoor dining. Nail salons, hair salons, body 
waxing studios, massage therapy studios, tattoo par-
lors, and pet groomers in Orange County are open, 
even indoors, with protective modifications. Children 
in Orange County are returning to indoor classes at 
schools, with modifications. Even movie theaters, 
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aquariums, yoga studios, and gyms in Orange Coun-
ty are open indoors with reduced capacity. Yet the 
federal courthouse in Orange County somehow re-
mains closed for jury trials. The Central District’s 
refusal to resume jury trials in Orange County is in-
defensible. 

In the Court’s view, it is not a question of if the 
Court should have held Mr. Olsen’s criminal jury 
trial during this stage of the coronavirus pandemic, 
but a question of how the Court should have held it. 
If it is not impossible to hold grand juries in the 
courthouse where Mr. Olsen’s trial will take place, 
and it is not impossible to hold criminal jury trials in 
the state court across the street from that court-
house, it was clearly not impossible to hold a crimi-
nal jury trial for Mr. Olsen. Mr. Olsen’s right to a 
speedy trial is one of the most basic and important 
rights preserved by our Constitution. Klopfer, 386 
U.S. at 224, 87 S.Ct. 988; Furlow, 644 F.2d at 769. 
The Central District never should have denied him 
his right to one. 

IV. 
In light of the Central District’s violation of Mr. 

Olsen’s constitutional right to a public and speedy 
trial, the question then becomes what the remedy 
should be for the Central District’s violation. The 
law is clear on this issue. When a defendant is not 
brought to trial within the 70-day time limit (minus 
all properly excludable periods of delay) and brings a 
motion to dismiss, the court must dismiss the in-
dictment. 18 U.S.C. § 3162(a)(2); see United States v. 
Medina, 524 F.3d 974, 980 (9th Cir. 2008). The 
strictness of this remedy highlights the importance 
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of the rights it protects. See Lloyd, 125 F.3d at 1268 
(“Congress designed the Speedy Trial Act in part to 
protect the public’s interest in the speedy admin-
istration of justice, and it imposed the sanction of 
dismissal under § 3162 to compel courts and prose-
cutors to work in furtherance of that goal.”). The 
Court therefore has no choice but to dismiss the in-
dictment against Mr. Olsen. 

The only question remaining is whether to dismiss 
the indictment with or without prejudice. “In deter-
mining whether to dismiss the case with or without 
prejudice, the court shall consider, among others, 
each of the following factors: [1] the seriousness of 
the offense; [2] the facts and circumstances of the 
case which led to the dismissal; and [3] the impact of 
a reprosecution on the administration of this chapter 
and on the administration of justice.” 18 U.S.C. § 
3162(a)(2).12 A court’s decision of whether to dismiss 
the charges with or without prejudice depends on a 
“careful application” of these factors to the particular 
case. Clymer, 25 F.3d at 831. 

Admittedly, the first factor—the seriousness of 
the offense—weighs in favor of a dismissal without 

 
12 Both parties urge the Court to perform a separate analysis to 
determine whether Mr. Olsen’s Sixth Amendment right was 
violated (as opposed to his rights under the Speedy Trial Act). 
Both cite Barker v. Wingo, a case decided before the Speedy 
Trial Act was enacted, which explains that courts should bal-
ance the “[l]ength of delay, the reason for the delay, the de-
fendant’s assertion of his right, and prejudice to the defendant.” 
Barker, 407 U.S. at 530, 92 S.Ct. 2182; see Doggett v. United 
States, 505 U.S. 647, 651, 112 S.Ct. 2686, 120 L.Ed.2d 520 
(1992). The analysis of these factors parallels the analysis the 
Court now makes, and the Court does not repeat itself to ana-
lyze that test separately. 
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prejudice. There is no doubt that the crimes of which 
Mr. Olsen is accused—prescribing dangerous combi-
nations and unnecessary amounts of highly regulat-
ed pain medications—are extremely serious. See Me-
dina, 524 F.3d at 986–87 (explaining that serious 
crimes weigh in favor of dismissal without preju-
dice); Clymer, 25 F.3d at 831 (describing crimes of 
conspiracy to distribute and aiding and abetting the 
manufacture of methamphetamine as “undoubtedly 
serious”). Indeed, the government contends that Mr. 
Olsen knew that two of his patients died from over-
dose on the same pain medications he had previously 
prescribed, yet continued to prescribe dangerous 
combinations and unnecessary amounts of pain med-
ication to his patients. (See Dkt. 94 [Order denying 
Mr. Olsen’s motion in limine to exclude evidence of 
uncharged patient deaths].) However, this factor 
does not outweigh the other two factors the Court 
must consider. See, e.g., Clymer, 25 F.3d at 831 (af-
firming dismissal with prejudice of conspiracy to dis-
tribute methamphetamine); United States v. 
Ramirez, 973 F.2d 36, 37 (1st Cir. 1992) (affirming 
dismissal with prejudice charges of possession of 
over 500 grams of cocaine with the intent to distrib-
ute, and conspiracy to distribute). 

Most important in this case are the facts and cir-
cumstances leading to dismissal. The Chief Judge of 
the Central District—supported by a majority vote of 
judges in the district—decided not to summon jurors 
for Mr. Olsen’s trial. He made that decision knowing 
that holding a jury trial in Orange County was pos-
sible. He made that decision knowing that a grand 
jury was convening in the Orange County federal 
courthouse. He made that decision knowing that Or-
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ange County state courts were open for jury trials. 
And he made that decision knowing that Orange 
County non-essential businesses were open with ap-
propriate modifications for safety. His decision was 
knowingly and willfully made. The primary factor 
driving the Chief Judge’s decision was the risk that 
people might get sick from the coronavirus. (See Dkt. 
68 at 1.) But his decision was made with little or no 
regard for Mr. Olsen’s constitutional right to a public 
and speedy trial. Indeed, in his order denying the 
Court’s request to summon jurors for Mr. Olsen’s 
trial, the Chief Judge made no mention of the Con-
stitution at all. 

The Central District’s constitutional violation 
here also was not a mere technical one. See Medina, 
524 F.3d at 987 (affirming dismissal without preju-
dice where district court found the violations of the 
Speedy Trial Act were “technical, rather than sub-
stantive”). Nor was it isolated and unwitting. See 
United States v. Taylor, 487 U.S. 326, 342, 108 S.Ct. 
2413, 101 L.Ed.2d 297 (1988) (indicating that dis-
missal with prejudice is appropriate where there is 
“something more than an isolated unwitting viola-
tion”); Medina, 524 at 987 (explaining that a “culture 
of poor compliance” with the Speedy Trial Act would 
weigh in favor of dismissing with prejudice); United 
States v. Ramirez, 973 F.2d 36, 39 (1st Cir. 1992) 
(“The expansiveness of such a STA violation risk 
makes it important for a court to correct for the sake 
of deterrence and more painstaking vigilance.”). Ra-
ther, it was a substantive policy decision to suspend 
the constitutional rights of Mr. Olsen and every oth-
er defendant unwilling to waive time. See Taylor, 
487 U.S. at 339, 108 S.Ct. 2413 (finding that even “a 
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truly neglectful attitude” toward the Speedy Trial 
Act could weigh in favor of dismissing with preju-
dice); Medina, 524 F.3d at 987; Ramirez, 973 F.2d at 
39 (explaining that violations “caused by the court or 
the prosecutor” weigh in favor of granting a dismis-
sal with prejudice). 

Finally, barring reprosecution in this case by dis-
missing with prejudice is the only sanction with 
enough teeth to create any hope of deterring addi-
tional delay in the resumption of jury trials and 
avoiding further dismissals of indictments for viola-
tions of defendants’ constitutional rights to a public 
and speedy trial. See Taylor, 487 U.S. at 342, 108 
S.Ct. 2413 (“It is self-evident that dismissal with 
prejudice always sends a stronger message than 
dismissal without prejudice, and is more likely to in-
duce salutary changes in procedures, reducing pre-
trial delays.”). A dismissal without prejudice, on the 
other hand, allows the government simply to go be-
fore the grand jury, obtain a new indictment, and 
proceed as if no constitutional violation ever oc-
curred. See 18 U.S.C. § 3288 (permitting the gov-
ernment to obtain a new indictment within six cal-
endar months of the date of the dismissal, “which 
new indictment shall not be barred by any statute of 
limitations”); United States v. Bert, 814 F.3d 70, 86 
(2d Cir. 2016) (“The fact that the government must 
reindict the defendant is not a particularly strong 
deterrent.”). In effect, there would be no adverse 
consequences from the Central District’s knowing 
and willful decision to violate Mr. Olsen’s constitu-
tional right to a public and speedy trial. Such a 
meaningless result would “send exactly the wrong 
signal” and foster in the future “a cavalier regard, if 
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not a concerted disregard” of the Constitution. 
Ramirez, 973 F.2d at 39; see Bert, 814 F.3d at 86 (en-
couraging courts to consider “the likelihood of re-
peated violations and whether there are potential 
administrative changes prompted by this viola-
tion”).13 This Court will not let that happen. 

V. 
“The wisdom of our ages and the blood of our heroes 
has been devoted to the attainment of trial by jury. It 

should be the creed of our political faith.” 
–Thomas Jefferson14 

The Central District denied Mr. Olsen his consti-
tutional right to a public and speedy trial. It did so 
not because it was impossible to conduct the jury tri-
al as is required by the Sixth Amendment. It did so 
because it was fearful people would get sick from the 
coronavirus. But no emergency or crisis, not even the 
coronavirus pandemic, should suspend the Sixth 
Amendment or any of our constitutional rights. The 
Constitution guarantees these rights to us during all 
times, good or bad. Because Mr. Olsen was denied 
his Sixth Amendment right to a public and speedy 
trial, this Court now must dismiss the charges 
against him, and that dismissal must be with preju-

 
13 That the district judges and the government did not act with 
malice does not change this analysis. See Ramirez, 973 F.2d at 
39 (“Even though the oversight was accomplished without mal-
ice, that does not ameliorate the gravity of its effects.”); Bert, 
814 F.3d at 80 (affirming that “a finding of ‘bad faith’ is not a 
prerequisite to dismissal with prejudice”). 
14 First Inaugural Address, National Archives (March 4, 1801), 
available at https://founders.archives.gov/documents/ 
Jefferson/01-33-02-0116-0004. 
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dice. The Court’s order dismissing the charges with 
prejudice will not take effect until October 28, 2020, 
when the time limit for commencing Mr. Olsen’s trial 
will have expired.15 
  
  

 
15 Mr. Olsen raised in reply the possibility that time while Mr. 
Olsen’s motion is pending “could be considered excludable time 
under 18 U.S.C. 3161(h)(1)(D), which makes excludable “delay 
resulting from any pretrial motion, from the filing of the motion 
through the conclusion of the hearing on, or other prompt dis-
position of, such motion.” (Dkt. 95 at 2 n.1.) But that section 
excludes only pretrial delay “resulting from” a pending motion, 
not all pretrial delay that merely coincides with the pendency 
of a motion. Clymer, 25 F.3d at 830. No delay in the trial re-
sulted during the time this motion was pending. 
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EXHIBIT 1 
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EXHIBIT 2 
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APPENDIX E 

2020 WL 5541067 
United States District Court, C.D. California. 

U.S.A. 
v. 

Jeffrey OLSEN, Defendant(s): 
Case No. SACR 17-00076 CJC 

Filed 09/03/2020 
Bryant Yuan Fu Yang, AUSA-Office of US Attor-

ney General Crimes Section, Los Angeles, CA, for 
U.S.A. 

David Joseph Sutton, Office of the Federal Public 
Defender, Elena Rose Sadowsky, Federal Public De-
fenders Office, Los Angeles, CA, Courtney Elizabeth 
Pilchman, Pilchman and Kay PLC, Irvine, CA, for 
Defendant. 

Proceedings: (In Chambers) Order DENYING 
the Honorable Cormac J. Carney’s Request for 
the Chief Judge of the Central District of Cali-
fornia to Direct the Jury Department to Sum-

mon Jurors 
The Honorable Philip S. Gutierrez, Chief United 

States District Judge 
As judges of the Central District of California, we 

are expected to observe all Local Rules and General 
Orders when conducting court business. Contrary to 
this fundamental tenet of court governance, there 
has been a second request for the Chief Judge to di-
rect the Jury Department to summon jurors in direct 
contravention of General Order Number 20-09. This 
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request, like the last one, is DENIED. See United 
States v. Recinos, CR19-00724 CJC, Dkt. # 58. 

The governance of the Court is vested in the dis-
trict judges of the Court. On August 6, 2020, the ma-
jority of district judges of the Court approved Gen-
eral Order Number 20-09, which suspended jury tri-
als until further notice. See General Order No. 20-09 
(Aug. 6, 2020). The district judges determined that 
the continued suspension of jury trials is necessary 
to protect the health and safety of prospective jurors, 
defendants, attorneys, and court personnel due to 
the Coronavirus Disease 2019 pandemic. See id. Alt-
hough I signed the Order in my capacity as Chief 
Judge, the Order is not mine. It is an Order of the 
Court. One that reflects the consensus of the majori-
ty of district judges. 

As Chief Judge, I am responsible for the ob-
servance of the rules and orders of the Court. See 28 
U.S.C. § 137(a). I am also charged with supervising 
the different units of the Court, including the Jury 
Department. However, my authority over the Jury 
Department cannot be exercised at my whim or that 
of any other judge. It must be exercised under the 
policies and directives as formulated by the Court’s 
district judges or its Executive Committee. There is 
no question that the current policies and directives 
as formulated by the district judges of the Court do 
not currently allow at the present time for the Jury 
Department to summon jurors. Accordingly, as Chief 
Judge, I not only lack authority to overrule or disre-
gard these policies and directives but am expected to 
implement and enforce them. I will do so here and 
continue to do so. 
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Therefore, in accordance with General Order 
Number 20-09, the request for the Chief Judge to di-
rect the Jury Department to summon jurors for an 
October 13, 2020 trial in United States v. Olsen, 
SACR 17-00076 CJC, is DENIED. 
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APPENDIX F 

467 F.Supp.3d 892 
United States District Court,  

C.D. California, Southern Division. 

UNITED STATES of America, Plaintiff, 
v. 

Jeffrey OLSEN, Defendant. 

Case No.: SACR 17-00076-CJC 
Signed 09/02/2020 

Bryant Yuan Fu Yang, AUSA—Office of US At-
torney General Crimes Section, Los Angeles, CA, for 
Plaintiff. 

ORDER (1) DENYING THE GOVERNMENT’S 
EX PARTE APPLICATION TO CONTINUE 

TRIAL [Dkt. 54] AND (2) REQUESTING THE 
CHIEF JUDGE TO DIRECT THE JURY DE-

PARTMENT TO ISSUE JURY SUMMONS 

CORMAC J. CARNEY, UNITED STATES DIS-
TRICT JUDGE 

I. INTRODUCTION 
The Sixth Amendment provides that in all crimi-

nal prosecutions, the accused shall enjoy the right to 
a speedy trial. An accused’s right to a speedy trial is 
one of the most fundamental rights guaranteed by 
our Constitution. The right protects against undue 
and oppressive incarceration prior to trial and it al-
lows the accused the ability to defend himself 
against the criminal charges before evidence be-
comes lost or destroyed and witnesses’ memories 
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fade. Unless conducting the jury trial is impossible, a 
court cannot deny the accused this fundamental con-
stitutional right—not during during a national dis-
aster, not during a terrorist attack, and not during 
the coronavirus pandemic that the United States 
and the world are currently facing. 

In this case, the government seeks a continuance 
of Defendant Jeffery Olsen’s trial scheduled for Oc-
tober 13, 2020. Specifically, the government believes 
it is too unsafe to conduct the trial during the coro-
navirus pandemic even if significant safety precau-
tions are in place, including facial coverings, plexi-
glass shields, physical distancing and constant 
cleaning of furniture and surfaces. Most troubling, 
the government wants to continue Mr. Olsen’s trial 
even though grand juries are convening in the same 
federal courthouse in Orange County where Mr. Ol-
sen’s trial would take place and state courts, just 
across the street from that federal courthouse, are 
conducting criminal jury trials. Clearly, conducting a 
jury trial during this coronavirus pandemic is possi-
ble. Yet the government wants the Court not to even 
try to do so for Mr. Olsen. Because continuing Mr. 
Olsen’s October 13, 2020 trial would deny him a 
speedy trial under the Sixth Amendment, the gov-
ernment’s ex parte application to continue the trial 
(Dkt. 54 [hereinafter “App.]) is DENIED. 

II. BACKGROUND 
Defendant Jeffrey Olsen, a physician, was indict-

ed in 2017 with numerous counts of prescribing and 
distributing substances including oxycodone, am-
phetamine salts, alprazolam, and hydrocodone with-
out a legitimate medical purpose. (Dkt. 1 [Indict-
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ment].) The case was initially set for trial on Sep-
tember 5, 2017. (Dkt. 10 [Minutes of Post-Indictment 
Arraignment].) The Court has since approved nu-
merous stipulations between the parties to continue 
this trial date. (See Dkts. 19, 21, 23, 26, 35.) The 
most recent of those stipulations was approved on 
June 19, 2020, and continued the trial date to Octo-
ber 13, 2020. (Dkt. 46.)1 

On August 6, 2020, Chief Judge Philip S. 
Gutierrez issued a General Order suspending jury 
trials indefinitely in the Central District of Califor-
nia. C.D. Cal. General Order No. 20-09, In Re: Coro-
navirus Public Emergency, Order Concerning 
Phased Reopening of the Court (August 6, 2020) 
(“Until further notice, no jury trials will be conduct-
ed in criminal cases.”). Indeed, no jury has been em-
paneled in the Central District in several months. 
See C.D. Cal. General Order No. 20-08, In Re: Coro-
navirus Public Emergency, Order Concerning 
Phased Reopening of the Court (May 28, 2020) (ex-
plaining that the Court would reopen in three phas-
es, with Phase 3—resumption of jury trials—“be[ing] 
implemented at a date to be determined”). 

On August 20, 2020, at a status conference in this 
case, Mr. Olsen’s counsel stated that Mr. Olsen 
wished to go forward with his trial on October 13, 
2020, and that he was unwilling to agree to the ex-
clusion of any further time under the Speedy Trial 
Act. (Dkt. 52 [Hearing Transcript] at 3.) The gov-
ernment, however, sought to continue the trial, argu-
ing that the ends of justice would be served by a con-

 
1 Factoring in the time found excludable in those orders, the 
Speedy Trial Act now requires that trial in this case begin on or 
before October 27, 2020. (App. at 6.) 
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tinuance, especially given the General Order indefi-
nitely suspending criminal jury trials in the Central 
District. (See id. at 4–6.) This ex parte application 
followed. 

III. LEGAL STANDARD 
The Sixth Amendment provides that “[i]n all crim-

inal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury.” U.S. 
Const. amend. VI. The right to a speedy trial “has 
roots at the very foundation of our English law her-
itage” and “is one of the most basic rights preserved 
by our Constitution.” Klopfer v. State of N.C., 386 
U.S. 213, 224, 226, 87 S.Ct. 988, 18 L.Ed.2d 1 (1967). 
Indeed, “[e]xcept for the right of a fair trial before an 
impartial jury, no mandate of our jurisprudence is 
more important” than a defendant’s right to a speedy 
trial. Furlow v. United States, 644 F.2d 764, 769 (9th 
Cir. 1981). Congress enacted the Speedy Trial Act in 
1974 in order to make effective the Sixth Amend-
ment’s guarantee of a speedy trial. Pub. L. No. 93-
619. The Act requires that a defendant’s trial begin 
within 70 days of the filing of the indictment or the 
defendant’s initial court appearance, whichever is 
later. 18 U.S.C. § 3161(c)(1). 

“The Act recognizes, however, that legitimate 
needs of the government and of a criminal defendant 
may cause permissible delays.” United States v. Day-
child, 357 F.3d 1082, 1090 (9th Cir. 2004). Accord-
ingly, it provides that certain periods of time may be 
excluded from the 70-day deadline. For example, a 
court may exclude periods of delay resulting from 
competency examinations, interlocutory appeals, 
pretrial motions, the unavailability of essential wit-
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nesses, and delays to which the defendant agrees. 18 
U.S.C. § 3162(h)(1)–(6). The Act also contains a sort 
of catchall category of excludable time. This section 
allows exclusion of time where a judge finds “that 
the ends of justice served by taking such action out-
weigh the best interest of the public and the defend-
ant in a speedy trial.” 18 U.S.C. § 3162(h)(7)(A). 

Congress intended the “ends of justice” provision 
to be “rarely used.” United States v. Nance, 666 F.2d 
353, 355 (9th Cir. 1982) (quoting the Act’s legislative 
history). To ensure that broad discretion does not 
undermine the Act’s important purpose, Congress 
enumerated factors that courts must consider in de-
termining whether to grant an “ends of justice” con-
tinuance. Id.; see United States v. Clymer, 25 F.3d 
824, 829 (9th Cir. 1994) (explaining that “the ‘ends of 
justice’ exclusion ... may not be invoked in such a 
way as to circumvent the time limitations set forth 
in the Act”). Those factors include, as relevant here, 
“[w]hether the failure to grant such a continuance in 
the proceeding would be likely to make a continua-
tion of such proceeding impossible, or result in a 
miscarriage of justice.” 18 U.S.C. § 3161(h)(7)(B)(i). 

IV. ANALYSIS 
Mr. Olsen is insistent that his trial go forward on 

October 13, 2020. In this application, the govern-
ment seeks to continue the trial over Mr. Olsen’s ob-
jection. The Court must therefore determine whether 
the ends of justice served by continuing the trial 
outweigh the best interest of the public and Mr. Ol-
sen in a speedy trial. 18 U.S.C. § 3162(h)(7)(A). 

Continuances under the “ends of justice” exception 
in the Speedy Trial Act are appropriate if without a 
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continuance, holding the trial would be impossible. 
18 U.S.C. § 3161(h)(7)(B)(i). This exception has been 
used in response to natural disasters and other exi-
gencies, but only where the triggering exigency made 
the criminal jury trial a physical and logistical im-
possibility. For example, the Ninth Circuit—noting 
that the question was “[a]lmost novel” to it—upheld 
a district court’s order finding 14 days excludable 
where Mount Saint Helens erupted two days before 
the scheduled trial date, “obviously interrupt[ing] 
transportation [and] communication,” which “af-
fect[ed] the abilities of jurors, witnesses, counsel, 
[and] officials to attend the trial.” See Furlow, 644 
F.2d at 767–69. Similarly, the exception was applied 
to exclude a 20 day period after the September 11, 
2001 terrorist attacks, when telephone, fax, and in-
ternet access were disrupted at the courthouse, law 
enforcement agents (including those working on the 
specific case) were redeployed to emergency service 
work, and lawyers without access to their offices 
were less able to communicate effectively with the 
Court and other counsel. United States v. Correa, 
182 F. Supp. 2d 326, 327 (S.D.N.Y. 2001). Other cas-
es confirm that actual impossibility is key for appli-
cation of this exception. United States v. Richman, 
600 F.2d 286, 294 (1st Cir. 1979) (finding no Speedy 
Trial Act violation where trial was continued three 
weeks after the “paralyzing ... Blizzard of ’78” that 
made it so that “[t]rial could not commence on” the 
scheduled date); United States v. Scott, 245 Fed. 
Appx. 391 (5th Cir. 2007) (concluding without sub-
stantial analysis that there was no Speedy Trial Act 
violation where some delay was attributable to Hur-
ricane Katrina). 
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There is no question that the current pandemic is 
serious, and with little precedent. But under the cur-
rent circumstances, it is simply not a physical or lo-
gistical impossibility to conduct a jury trial. Unlike 
in the cases where the ends of justice has been ap-
plied in the wake of a natural disaster or other exi-
gency, travel and communication are functioning. 
See Furlow, 644 F.2d at 767–69; Correa, 182 F. 
Supp. 2d at 327. Although some aspects of the prac-
tice of law may be less convenient during this time 
when many are practicing social distancing, no one 
contends that it is not possible to perform necessary 
trial preparations. Nor does anyone argue that there 
is insufficient courthouse staff available to facilitate 
a trial.2 See Furlow, 644 F.2d at 767–69; Correa, 182 
F. Supp. 2d at 327. 

Indeed, if one had any doubt about the possibility 
of conducting a jury trial during the pandemic, one 
need look no further than the very courthouse in 
which Mr. Olsen seeks to have his jury trial in Or-
ange County. There, between June 24 and August 
18, 2020, a grand jury convened and returned twen-
ty-six indictments.3 (See Ex. 1, attached to this order 
[chart of indictments returned in Southern Division 
of Central District of California from June 24, 2020 
through August 18, 2020].) That means that the 
grand jury, which has at least 16 people on it, gath-
ered in person in the Santa Ana courthouse numer-

 
2 Indeed, Defendant notes that his status on bond means that 
even less courthouse staff will be required to facilitate his trial 
than would be needed to hold a trial for a defendant in custody. 
(Dkt. 66 [Opposition] at 6.) 
3 The Santa Ana Grand Jury did not meet between March 5 
and June 23, 2020. 
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ous times. While they were gathered, they heard tes-
timony from witnesses and deliberated together. If a 
grand jury can perform these functions in the exact 
courthouse Mr. Olsen seeks to be tried in, the Court 
surely can hold a jury trial for Mr. Olsen in that 
courthouse.4 

Even more compelling is the fact that the state 
court across the street from the Orange County fed-
eral courthouse has resumed jury trials with appro-
priate precautionary measures. The Orange County 
Superior Court did not hold any criminal jury trials 
in April or May of this year because of the pandemic. 
However, from the time it began holding criminal 
jury trials again in June through August 21, 2020, it 
has held 46 criminal jury trials. (See Ex. 2, attached 
to this order, at 30 [chart of jury trials held in Or-
ange County Superior Court by month for 2019 and 
2020]5.) Notably, in the month of July, over 60% of 
potential Orange County jurors reported to fulfill 
their civic duty. (Ex. 2 at 26–28 [chart showing fail-
ure to appear (“FTA”) rates].) Obviously, the state 
court has accomplished this by taking numerous 
careful measures to ensure safety. For example, it 
accommodates social distancing by staggering times 
for juror reporting, trial start, breaks, and conclud-
ing for the day, seating jurors during trial in both 
the jury box and the audience area, marking audi-
ence seats, and using dark courtrooms as delibera-

 
4 This also shows that the government continues to charge peo-
ple with crimes and seek detention pending trial during the 
coronavirus pandemic. Yet the government takes the position 
that jury trials cannot proceed. 
5 These statistics were supplied to the Court by the Assistant 
Presiding Judge of the Orange County Superior Court, Erick L. 
Larsh. 
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tion rooms. It also regularly disinfects the jury as-
sembly room and restrooms, provides facial cover-
ings, uses plexiglass shields in courtrooms, and trial 
participants use glove for document handling. (Ex. 2 
at 1–10, 13–25, 34.) Of course, similar safety precau-
tions will be in place for Mr. Olsen's trial.6 

In the Court’s view, it is not a question of if the 
Court should hold Mr. Olsen’s criminal jury trial 
during this stage of the coronavirus pandemic, but a 
question of how the Court will hold the jury trial 
during that stage. If it is not impossible to hold 
grand juries in the courthouse where Mr. Olsen’s 
trial will take place, and it is not impossible to hold 
criminal jury trials in the state court across the 
street from that courthouse, it is clearly not impossi-
ble to hold a criminal jury trial for Mr. Olsen. Mr. 
Olsen’s right to a speedy trial is one of the most basic 
and important rights preserved by our Constitution. 
Klopfer, 386 U.S. at 224, 87 S.Ct. 988; Furlow, 644 
F.2d at 769. This Court cannot and will not deny him 
his right to one. 

The government cites the Chief Judge’s General 
Order to support its position for a continuance. (App. 
at 10–11.) The government’s reliance on the Chief 
Judge’s General Order is misplaced. The Chief 
Judge’s General Order—adopted after a majority 
vote of judges in this District—does not say that it is 
impossible to conduct a jury trial. Rather, it, like the 
government in this case, relies on the premise that 
the pandemic has rendered it unsafe to conduct a ju-
ry trial at this time. The General Order and the gov-

 
6 Also worth noting is the fact that a federal jury trial was re-
cently held in the Southern District of California. 
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ernment note that people continue to be infected, 
hospitalized, and—tragically—die due to the virus, 
and that holding jury trials will likely put people at 
increased risk of contracting the virus. C.D. Cal. 
General Order No. 20-09 ¶ 6.a.; (App. at 6 [express-
ing concern over holding a trial “without district-
wide protocols for conducting jury trials may jeop-
ardize the health of prospective jurors, witnesses, 
defendant, trial counsel, and court personnel”]). The 
Court, of course, acknowledges the public health risk 
the virus poses to people. But the Constitution does 
not turn on this consideration. Rather, to protect the 
fundamental right to a speedy trial guaranteed by 
the Sixth Amendment of the Constitution, it requires 
that a trial only be continued over a defendant’s ob-
jection if holding the trial is impossible. Holding Mr. 
Olsen’s trial at this time is plainly not impossible. 

Particularly troubling about the General Order’s 
suspension of jury trials is that it is indefinite. The 
Order states that to inform when the Central Dis-
trict resumes jury trials, it will use “gating criteria 
[that] is designed to determine local COVID-19 expo-
sure risks based on 14-day trends of facility expo-
sure, community spread, and community re-
strictions.” C.D. Cal. General Order 20-09 ¶ 2; (see 
App. at 2 [referring to the gating criteria]). However, 
the Ninth Circuit has repeatedly admonished that 
“an ends of justice exclusion must be ‘specifically 
limited in time.’” United States v. Ramirez-Cortez, 
213 F.3d 1149, 1154 (9th Cir. 2000) (quoting United 
States v. Lloyd, 125 F.3d 1263, 1268 (9th Cir. 1997) 
(quoting United States v. Jordan, 915 F.2d 563, 565 
(9th Cir. 1990)); see Furlow, 644 F.2d at 769 (noting 
that a sine die continuance would be unacceptable). 
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In keeping with this requirement, the periods of time 
courts excluded under the Speedy Trial Act due to 
previous natural disasters and other exigencies were 
brief and definite. See Furlow, 644 F.2d at 768 (14 
days); Correa, 182 F. Supp. 2d at 329 (20 days); 
Richman, 600 F.2d at 294 (3 weeks). The gating cri-
teria—which are guidance and recommendations 
from the Administrative Office of the United States 
Courts for reopening courthouses that do not carry 
any force of law and are completely untethered to 
the constitutional implications of a criminal defend-
ant’s right to a speedy trial—does not make suffi-
ciently certain what is otherwise an unacceptably 
uncertain end-date. See Administrative Office of the 
U.S. Courts, Federal Judiciary COVID-19 Recovery 
Guidelines (Apr. 24, 2020), available at 
https://www.fedbar.org/wpcontent/uploads/2020/04/F
ederal-Judiciary-COVID-19-Recovery-Guidelines.pdf 
(last accessed Sept. 2, 2020).7 

What is more, an “ends of justice” exclusion must 
be justified with reference to specific factual circum-
stances in the particular case as of the time the de-
lay is ordered. United States v. Ramirez-Cortez, 213 
F.3d 1149, 1154 (9th Cir. 2000) (concluding that an 
ends of justice continuance was not sufficiently justi-
fied where the judge made no inquiry into the actual 
need for a continuance in the particular case, instead 
checked off boxes on pre-printed forms without mak-
ing findings on the statutory factors, and the record 
showed that the judge “was granting blanket contin-
uances”). By its very nature, the General Order does 
not justify delays as of the time they are ordered in 

 
7 Ironically, nor is the government’s request for a 5-week con-
tinuance consistent with the rules set out in the above cases. 
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any particular case. And the government offers no 
reason why an “ends of justice” exclusion of time is 
justified in this specific case. For instance, it makes 
no mention of an essential witness being unavailable 
or an attorney on the case suffering a unique hard-
ship. See United States v. Pollock, 726 F.2d 1456, 
1461 (9th Cir. 1984) (stating that the “ends of jus-
tice” exclusion “was to be based on specific underly-
ing factual circumstances” and “cannot be invoked 
without specific findings in the record”). Simply put, 
the General Order is repugnant to the Sixth 
Amendment and contrary to the “ends of justice.”8 

V. CONCLUSION 
The Sixth Amendment guarantees the accused a 

speedy trial even when circumstances are challeng-
ing. The accused has that constitutional right even 
when a court is faced with a natural disaster, a ter-
rorist attack and a pandemic. If it is possible for the 
court to conduct a jury trial, the court is constitu-
tionally obligated to do so. There are no ifs or buts 
about it. 

Here, it is certainly possible to conduct a jury trial 
for Mr. Olsen in the federal courthouse in Orange 
County. Indeed, the grand jury is convening and re-

 
8 It should be noted for the record that in July of this year, this 
Court agreed with all the other judges in the Central District 
not to conduct jury trials in August. At that time, this Court 
had no case on its docket in which a defendant was unwilling to 
exclude time under the Speedy Trial Act because of the corona-
virus pandemic. It therefore made no sense to the Court to bur-
den prospective jurors by summoning them to the courthouse 
when their service was not needed. Circumstances, however, 
have now changed. Mr. Olsen is unwilling to agree to the exclu-
sion of any further time under the Speedy Trial Act. 
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turning indictments there and state courts across 
the street from there are successfully conducting ju-
ry trials. Contrary to the government’s assertion, the 
pandemic does not allow this Court to deny Mr. Ol-
sen his constitutional right to a speedy trial. Accord-
ingly, the government’s ex parte application to con-
tinue Mr. Olsen’s trial scheduled for October 13, 
2020 is DENIED. The Court hereby requests the 
Chief Judge of the Central District of California to 
direct the Jury Department to summon jurors for the 
jury trial scheduled for that date.9 
  

 
9 The Court understands that the jury department requires six 
weeks to summon prospective jurors. It is therefore necessary 
that the Court make its request to summon prospective jurors 
now. 
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APPENDIX G 
Relevant provisions of the Speedy Trial Act:  

18 U.S.C. §§ 3161 and 3162 

18 U.S.C. § 3161 
(a) In any case involving a defendant charged with 
an offense, the appropriate judicial officer, at the 
earliest practicable time, shall, after consultation 
with the counsel for the defendant and the attorney 
for the Government, set the case for trial on a day 
certain, or list it for trial on a weekly or other short-
term trial calendar at a place within the judicial dis-
trict, so as to assure a speedy trial. 
(b) Any information or indictment charging an indi-
vidual with the commission of an offense shall be 
filed within thirty days from the date on which such 
individual was arrested or served with a summons in 
connection with such charges. If an individual has 
been charged with a felony in a district in which no 
grand jury has been in session during such thirty-
day period, the period of time for filing of the indict-
ment shall be extended an additional thirty days. 
(c)  

(1) In any case in which a plea of not guilty is en-
tered, the trial of a defendant charged in an infor-
mation or indictment with the commission of an of-
fense shall commence within seventy days from the 
filing date (and making public) of the information 
or indictment, or from the date the defendant has 
appeared before a judicial officer of the court in 
which such charge is pending, whichever date last 
occurs. If a defendant consents in writing to be 
tried before a magistrate judge on a complaint, the 
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trial shall commence within seventy days from the 
date of such consent. 
(2) Unless the defendant consents in writing to the 
contrary, the trial shall not commence less than 
thirty days from the date on which the defendant 
first appears through counsel or expressly waives 
counsel and elects to proceed pro se. 

(d)  
(1) If any indictment or information is dismissed 
upon motion of the defendant, or any charge con-
tained in a complaint filed against an individual is 
dismissed or otherwise dropped, and thereafter a 
complaint is filed against such defendant or indi-
vidual charging him with the same offense or an of-
fense based on the same conduct or arising from the 
same criminal episode, or an information or in-
dictment is filed charging such defendant with the 
same offense or an offense based on the same con-
duct or arising from the same criminal episode, the 
provisions of subsections (b) and (c) of this section 
shall be applicable with respect to such subsequent 
complaint, indictment, or information, as the case 
may be. 
(2) If the defendant is to be tried upon an indict-
ment or information dismissed by a trial court and 
reinstated following an appeal, the trial shall com-
mence within seventy days from the date the action 
occasioning the trial becomes final, except that the 
court retrying the case may extend the period for 
trial not to exceed one hundred and eighty days 
from the date the action occasioning the trial be-
comes final if the unavailability of witnesses or 
other factors resulting from the passage of time 
shall make trial within seventy days impractical. 
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The periods of delay enumerated in section 3161(h) 
are excluded in computing the time limitations 
specified in this section. The sanctions of section 
3162 apply to this subsection. 

(e) If the defendant is to be tried again following a 
declaration by the trial judge of a mistrial or follow-
ing an order of such judge for a new trial, the trial 
shall commence within seventy days from the date 
the action occasioning the retrial becomes final. If 
the defendant is to be tried again following an ap-
peal or a collateral attack, the trial shall commence 
within seventy days from the date the action occa-
sioning the retrial becomes final, except that the 
court retrying the case may extend the period for re-
trial not to exceed one hundred and eighty days from 
the date the action occasioning the retrial becomes 
final if unavailability of witnesses or other factors 
resulting from passage of time shall make trial with-
in seventy days impractical. The periods of delay 
enumerated in section 3161(h) are excluded in com-
puting the time limitations specified in this section. 
The sanctions of section 3162 apply to this subsec-
tion. 
(f) Notwithstanding the provisions of subsection (b) 
of this section, for the first twelve-calendar-month 
period following the effective date of this section as 
set forth in section 3163(a) of this chapter the time 
limit imposed with respect to the period between ar-
rest and indictment by subsection (b) of this section 
shall be sixty days, for the second such twelve-month 
period such time limit shall be forty-five days and for 
the third such period such time limit shall be thirty-
five days. 
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(g) Notwithstanding the provisions of subsection (c) 
of this section, for the first twelve-calendar-month 
period following the effective date of this section as 
set forth in section 3163(b) of this chapter, the time 
limit with respect to the period between arraignment 
and trial imposed by subsection (c) of this section 
shall be one hundred and eighty days, for the second 
such twelve-month period such time limit shall be 
one hundred and twenty days, and for the third such 
period such time limit with respect to the period be-
tween arraignment and trial shall be eighty days. 
(h) The following periods of delay shall be excluded 
in computing the time within which an information 
or an indictment must be filed, or in computing the 
time within which the trial of any such offense must 
commence: 

(1) Any period of delay resulting from other pro-
ceedings concerning the defendant, including but 
not limited to-- 

(A) delay resulting from any proceeding, including 
any examinations, to determine the mental com-
petency or physical capacity of the defendant; 
(B) delay resulting from trial with respect to other 
charges against the defendant; 
(C) delay resulting from any interlocutory appeal; 
(D) delay resulting from any pretrial motion, from 
the filing of the motion through the conclusion of 
the hearing on, or other prompt disposition of, 
such motion; 
(E) delay resulting from any proceeding relating 
to the transfer of a case or the removal of any de-
fendant from another district under the Federal 
Rules of Criminal Procedure; 
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(F) delay resulting from transportation of any de-
fendant from another district, or to and from plac-
es of examination or hospitalization, except that 
any time consumed in excess of ten days from the 
date an order of removal or an order directing 
such transportation, and the defendant's arrival 
at the destination shall be presumed to be unrea-
sonable; 
(G) delay resulting from consideration by the 
court of a proposed plea agreement to be entered 
into by the defendant and the attorney for the 
Government; and 
(H) delay reasonably attributable to any period, 
not to exceed thirty days, during which any pro-
ceeding concerning the defendant is actually un-
der advisement by the court. 

(2) Any period of delay during which prosecution is 
deferred by the attorney for the Government pur-
suant to written agreement with the defendant, 
with the approval of the court, for the purpose of al-
lowing the defendant to demonstrate his good con-
duct. 
(3)  

(A) Any period of delay resulting from the absence 
or unavailability of the defendant or an essential 
witness. 
(B) For purposes of subparagraph (A) of this par-
agraph, a defendant or an essential witness shall 
be considered absent when his whereabouts are 
unknown and, in addition, he is attempting to 
avoid apprehension or prosecution or his wherea-
bouts cannot be determined by due diligence. For 
purposes of such subparagraph, a defendant or an 
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essential witness shall be considered unavailable 
whenever his whereabouts are known but his 
presence for trial cannot be obtained by due dili-
gence or he resists appearing at or being returned 
for trial. 

(4) Any period of delay resulting from the fact that 
the defendant is mentally incompetent or physical-
ly unable to stand trial. 
(5) If the information or indictment is dismissed 
upon motion of the attorney for the Government 
and thereafter a charge is filed against the defend-
ant for the same offense, or any offense required to 
be joined with that offense, any period of delay 
from the date the charge was dismissed to the date 
the time limitation would commence to run as to 
the subsequent charge had there been no previous 
charge. 
(6) A reasonable period of delay when the defend-
ant is joined for trial with a codefendant as to 
whom the time for trial has not run and no motion 
for severance has been granted. 
(7)  

(A) Any period of delay resulting from a continu-
ance granted by any judge on his own motion or at 
the request of the defendant or his counsel or at 
the request of the attorney for the Government, if 
the judge granted such continuance on the basis of 
his findings that the ends of justice served by tak-
ing such action outweigh the best interest of the 
public and the defendant in a speedy trial. No 
such period of delay resulting from a continuance 
granted by the court in accordance with this para-
graph shall be excludable under this subsection 
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unless the court sets forth, in the record of the 
case, either orally or in writing, its reasons for 
finding that the ends of justice served by the 
granting of such continuance outweigh the best 
interests of the public and the defendant in a 
speedy trial. 
(B) The factors, among others, which a judge shall 
consider in determining whether to grant a con-
tinuance under subparagraph (A) of this para-
graph in any case are as follows: 

(i) Whether the failure to grant such a continu-
ance in the proceeding would be likely to make a 
continuation of such proceeding impossible, or 
result in a miscarriage of justice. 
(ii) Whether the case is so unusual or so com-
plex, due to the number of defendants, the na-
ture of the prosecution, or the existence of novel 
questions of fact or law, that it is unreasonable 
to expect adequate preparation for pretrial pro-
ceedings or for the trial itself within the time 
limits established by this section. 
(iii) Whether, in a case in which arrest precedes 
indictment, delay in the filing of the indictment 
is caused because the arrest occurs at a time 
such that it is unreasonable to expect return and 
filing of the indictment within the period speci-
fied in section 3161(b), or because the facts upon 
which the grand jury must base its determina-
tion are unusual or complex. 
(iv) Whether the failure to grant such a continu-
ance in a case which, taken as a whole, is not so 
unusual or so complex as to fall within clause 
(ii), would deny the defendant reasonable time to 
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obtain counsel, would unreasonably deny the de-
fendant or the Government continuity of counsel, 
or would deny counsel for the defendant or the 
attorney for the Government the reasonable time 
necessary for effective preparation, taking into 
account the exercise of due diligence. 

(C) No continuance under subparagraph (A) of 
this paragraph shall be granted because of gen-
eral congestion of the court's calendar, or lack of 
diligent preparation or failure to obtain available 
witnesses on the part of the attorney for the Gov-
ernment. 

 

18 U.S.C. § 3162 
(a)  

(1) If, in the case of any individual against whom a 
complaint is filed charging such individual with an 
offense, no indictment or information is filed within 
the time limit required by section 3161(b) as ex-
tended by section 3161(h) of this chapter, such 
charge against that individual contained in such 
complaint shall be dismissed or otherwise dropped. 
In determining whether to dismiss the case with or 
without prejudice, the court shall consider, among 
others, each of the following factors: the serious-
ness of the offense; the facts and circumstances of 
the case which led to the dismissal; and the impact 
of a reprosecution on the administration of this 
chapter and on the administration of justice. 
(2) If a defendant is not brought to trial within the 
time limit required by section 3161(c) as extended 
by section 3161(h), the information or indictment 
shall be dismissed on motion of the defendant. The 
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defendant shall have the burden of proof of sup-
porting such motion but the Government shall have 
the burden of going forward with the evidence in 
connection with any exclusion of time under sub-
paragraph 3161(h)(3). In determining whether to 
dismiss the case with or without prejudice, the 
court shall consider, among others, each of the fol-
lowing factors: the seriousness of the offense; the 
facts and circumstances of the case which led to the 
dismissal; and the impact of a reprosecution on the 
administration of this chapter and on the admin-
istration of justice. Failure of the defendant to 
move for dismissal prior to trial or entry of a plea of 
guilty or nolo contendere shall constitute a waiver 
of the right to dismissal under this section. 

(b) In any case in which counsel for the defendant or 
the attorney for the Government (1) knowingly al-
lows the case to be set for trial without disclosing the 
fact that a necessary witness would be unavailable 
for trial; (2) files a motion solely for the purpose of 
delay which he knows is totally frivolous and with-
out merit; (3) makes a statement for the purpose of 
obtaining a continuance which he knows to be false 
and which is material to the granting of a continu-
ance; or (4) otherwise willfully fails to proceed to tri-
al without justification consistent with section 3161 
of this chapter, the court may punish any such coun-
sel or attorney, as follows: 

(A) in the case of an appointed defense counsel, by 
reducing the amount of compensation that other-
wise would have been paid to such counsel pursu-
ant to section 3006A of this title in an amount not 
to exceed 25 per centum thereof; 
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(B) in the case of a counsel retained in connection 
with the defense of a defendant, by imposing on 
such counsel a fine of not to exceed 25 per centum 
of the compensation to which he is entitled in con-
nection with his defense of such defendant; 
(C) by imposing on any attorney for the Govern-
ment a fine of not to exceed $250; 
(D) by denying any such counsel or attorney for the 
Government the right to practice before the court 
considering such case for a period of not to exceed 
ninety days; or 
(E) by filing a report with an appropriate discipli-
nary committee. 

The authority to punish provided for by this subsec-
tion shall be in addition to any other authority or 
power available to such court. 
(c) The court shall follow procedures established in 
the Federal Rules of Criminal Procedure in punish-
ing any counsel or attorney for the Government pur-
suant to this section. 
 


