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INTEREST OF AMICI CURIAE

Amici curiae are four accomplished scholars who
write to provide the Court with economists’ perspective
on the economic function behind 47 U.S.C. §230’s (“Sec-
tion 230”) longstanding protections. There is a paucity of
academic work on the economic analysis of Section 230.
But we aim to provide the Court with some macroeco-
nomic and microeconomic considerations to inform the
Court’s statutory interpretation of Section 230.’

Ginger Zhe Jin is a Professor of Economics at the
University of Maryland, College Park. Professor Jin’s
research focuses on information asymmetry among eco-
nomic agents. She served as the Director of the Federal
Trade Commission’s Bureau of Economics from January
2016 to July 2017. Her research has been published in
leading economics, management, and marketing jour-
nals, as well as major media outlets. Professor Jin has a
Ph.D. in economics from the University of California,
Los Angeles.

Steven Tadelis is Professor of Economics and Sarin
Chair in Leadership and Strategy at the University of
California, Berkeley, Haas School of Business. Professor
Tadelis’s research revolves around e-commerce and the
economics of the Internet. He also studies the economics
of incentives and organizations, industrial organization,
and microeconomics. Professor Tadelis is a leading ex-
pert on e-commerce and Internet economics, and

! In accordance with Rule 37.6, no counsel for any party has authored
this brief in whole or in part, and no person or entity, other than amici
or their counsel, has made a monetary contribution to the preparation
or submission of this brief.
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numerous media organizations frequently turn to him for
commentary and analysis. He has a Ph.D. in economiecs
from Harvard University.

Liad Wagman is the John and Mae Calamos Dean
Endowed Chair and Professor of Economiecs at Stuart
School of Business, Illinois Institute of Technology. Pre-
viously, he served as Senior Economic and Technology
Advisor of the Federal Trade Commission’s Office of Pol-
icy Planning. Professor Wagman studies information
economics, industrial organization, entrepreneurship,
market competition and antitrust issues, data utilization
and privacy, and new venture financing. He has a Ph.D.
in economies from Duke University.

Joshua D. Wright is the Executive Director of the
Global Antitrust Institute, Professor of Law, and mem-
ber of the Department of Economics at George Mason
University. Previously, Professor Wright served as a
Commissioner on the Federal Trade Commission. Be-
tween 2007 and 2008, he was also the Commission’s inau-
gural scholar-in-residence. He is a leading expert in an-
titrust law, economics, intellectual property, and con-
sumer protection. He has a J.D. and a Ph.D. in economics
from the University of California, Los Angeles.

SUMMARY OF ARGUMENT

Section 230’s liability provisions enable Internet com-
panies that disseminate third-party content to focus on
their core services, which produces wide-ranging eco-
nomic and societal benefits. If this Court weakens the
protections Congress established in Section 230, that
would potentially harm online free expression, stifle In-
ternet growth, and impair innovation.
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I. The Internet today contains myriad websites, appli-
cations, and other online services (collectively referred to
in this brief as “websites”), which offer the world a wide
and still “rapidly developing array” of communities and
services. 47 U.S.C. §230(a)(1). Among the many services
that websites offer is the opportunity for individuals, busi-
nesses, and organizations to interact with each other with-
out traditional geographic barriers. The Internet allows
people to collaborate, socialize, and create, thereby dis-
rupting traditional markets in every realm of life.

Many have benefitted. Internet communication is low-
cost and high-capacity, so the existing wide array of web-
sites promotes free speech across the world. Websites
stimulate innovation, too. They create a “vibrant and com-
petitive” global network of entrepreneurs, workers, and
consumers. Id. §230(b)(2). This increases productivity,
and it allows rapid development of new services and prod-
ucts. Because websites lower the barriers to do business
online, they also help small and start-up businesses. That
improves competition and increases employment.

I1. Websites could not exist as we know them today if
they were liable for third-party content they disseminate.
Section 230’s plain text “preserve[s] the vibrant and com-
petitive free market” by allowing the Internet to “flour-
ish[] ... with a minimum of government regulation.” 47
U.S.C. §230(a)(4), (b)(2). Section 230 dictates that “inter-
active computer service[s]” (including websites) gener-
ally cannot be “treated as the publisher or speaker of any
information provided by another information content
provider” for liability purposes. Id. §230(c)(1). When a
website decides whether to publish and how to “display”
content created by others, id. §230(f)(4), Section 230
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protects it. Weakening those liability protections would
endanger the benefits these websites provide.

For starters, the Internet would be less hospitable to
free expression if Section 230’s protections were limited.
Just the threat of liability will create strong economic in-
centives for websites to err on the side of removing con-
tent that is even arguably objectionable. Thus, websites
would inevitably engage in much greater content moder-
ation. Lawful but controversial expression would be espe-
cially vulnerable, threatening free expression online.
Websites might even respond to increased liability by dra-
matically limiting who can post content. Many websites
might take the risk-averse option of allowing only known,
trusted actors to create content, but that would make the
Internet much less diverse and free.

Narrowing Section 230’s protections would also harm
the economy. These costs would arise in different ways.
For instance, increased liability would discourage web-
site innovation. Section 230 allows Internet companies to
focus on new products and services, rather than navigate
prohibitive legal standards. But if every new feature in-
volving third parties increases websites’ liability, basic
microeconomics dictates that fewer will be developed.

More generally, weakening Section 230’s protection
would also make the Internet less competitive. The
greater the risk of liability (and the higher the costs asso-
ciated with avoiding it), the more difficult it becomes for
start-up firms to enter the market. Start-ups often lack
the capacity to survive even meritless lawsuits. Start-ups
also might struggle to attract funding at all, as studies
have shown that weakening liability protections chills in-
vestment in technology companies. These barriers to



5

entry would mean that larger websites and businesses
would face less competition, with concomitant effects on
innovation, quality, and price.

ARGUMENT

I. The modern Internet has flourished because of
many websites that disseminate third-party
content.

The Internet is full of a diverse array of websites—
online services that are accessed through browsers and
applications—that foster distinct communities and offer
different services to their users “to the benefit of all
Americans.” 47 U.S.C. §230(a)(4). Although many web-
sites merely provide their own authored content to the
world at large, many other websites disseminate third-
party content—such as user comments, reviews, posts,
photos, or videos—which “enable[es] communications
and transactions between third parties” in their “appli-
cations and services.” Karin Perset, The Economic and
Social Role of Internet Intermediaries at 6, Organiza-
tion for Economic Cooperation and Development (Apr.
2010), bit.ly/3WabrfO. Through these services, “every
user [is] a potential content producer.” ECORYS, An
Economic Analysis of the Impact of Some Online Inter-
mediaries on the Distribution Of Copyright Protected
Content at 17 (Feb. 2017), bit.ly/3SH1SFfa.

At first, Internet consumption was largely “passive”
and top-down. /d. The Internet involved “a small number
of content producers” providing services for users. Id.
There was little interaction. The barriers for users to de-
velop and distribute their own content were high. And
website functionality was limited. The Internet’s
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potential to disrupt and innovate was immense, but
largely untapped.

That all changed when new websites appeared, offer-
ing to disseminate content created by users. Today, bot-
tom-up user “collaborat[ion], interact[ion],” and “content
produc[tion]” has become the norm. /d.

This expansion of access to, and interaction with, the
Internet has “disrupt[ed] ... traditional markets” every
step of the way. Id. This disruption has produced im-
mense “social and economic benefits.” Perset, supra, at
8. The Internet economy contributes more than $2.45
trillion to the United States economy every year. John
Deighton & Leora Kornfield, The Economic Impact of
the Market-Making Internet, Interactive Advertising
Bureau (Oct. 2021), bit.ly/3IQNJuV. “Search engines,
portals” and social networks transformed access to infor-
mation and “social interactions.” Perset, supra, at 4. And
online marketplaces have “transformed” the retail sec-
tor, to the tune of trillions of dollars each year. Steven
Tadelis, Two-Sided e-Commerce Marketplaces and the
Future of Retailing at 4 (Mar. 31, 2015), bit.ly/3kjbNfv.

These websites enabling third-party communications
offer their users and other businesses significant eco-
nomic and social benefits. First, the Internet “repre-
sent[s] an extraordinary advance in the availability of ed-
ucational and informational resources.” 47 U.S.C.
§230(a)(1). Its “relatively unlimited, low-cost capacity
for communication of all kinds” has transformed free
speech. Reno v. ACLU, 521 U.S. 844, 870 (1997). Web-
sites allow individuals to easily communicate directly
with the entire world, with few of the traditional barriers
to mass communication. See Christopher S. Yoo, Free
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Speech and the Myth of the Internet as an Uninterme-
diated Experience, 78 George Wash. L. Rev. 697, 697
(2010). “[N]ever before have so many people introduced
so many kinds of content, on such a broad scale, and po-
tentially with such wide-ranging impacts.” Perset, su-
pra, at 43. Websites are thus an “engine for free speech
across the world.” Anupam Chander, Internet Interme-
diaries as Platforms for Expression and Innovation at
4, Global Comm’n on Internet Governance (Nov. 2016),
bit.ly/3ZBtpU3 [hereinafter Chander, Expression and
Innovation].

Websites drive innovation, too. Many websites allow
“for new, faster, and cheaper communication technolo-
gies, for innovation and productivity gains, and for the
provision of new products and services.” Perset, supra,
at 4. When businesses engage with such websites, they
can collaborate with third parties—“users or other
firms”—to “‘co-create’ value.” Oxera Consulting, The
Economic Impact of Safe Harbours on Internet Inter-
mediary Start-Ups at 7 (Feb. 2015), bit.ly/3ZxPHWR
[hereinafter The Economic Impact of Safe Harbours].
“The result is a globally accessible network of entrepre-
neurs, workers, and consumers who are available to cre-
ate businesses, contribute content, and purchase goods
and services.” Mark Boncheck & Sangeet Paul
Choudary, Three Elements of a Successful Platform
Strategy, Harv. Bus. Rev. (Jan. 31, 2013),
bit.ly/3QFJ94y.

Websites also “stimulate employment and entrepre-
neurship by lowering the barriers to starting and oper-
ating small businesses.” Perset, supra, at 8. Websites
with “user-generated content” “allow individuals with
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little technical knowledge or money to create, dissemi-
nate, and access content in a range of formats and with a
worldwide audience” Shielding the Messengers: Protect-
g Platforms for Expression and Innovation at 3, Cen-
ter for Democracy and Technology (Dec. 2012),
bit.ly/3GzYRJQ.

II. Weakening Section 230’s protections would
significantly diminish the economic benefits that
flow from websites fostering third-party creativity.

Section 230 generally protects websites from legal li-
ability for publishing “any information provided by” a
user, and this provides significant economic benefits for
our country. 47 U.S.C. §230(c)(1).

Section 230’s plain text furthers Congress’s design to
“preserve the vibrant and competitive free market” that
allowed the Internet to “flourish[] ... with a minimum of
government regulation.” Id. §230(a)(4), (b)(2). Websites
“publish” speech by disseminating information. U.S. Br.
14; Reno, 521 U.S. at 853. Section 230, however, dictates
that “interactive computer services” (including websites)
generally cannot be “treated as the publisher or speaker
of any information provided by another information con-
tent provider” for liability purposes. 47 U.S.C.
§230(c)(1); see id. §230(e) (certain exclusions). Imposing
legal liability on one who disseminates speech created by
another treats that disseminating party “as the pub-
lisher or speaker.” U.S. Br. 16, 20. Thus, Section 230 pro-
vides specific protections for dissemination of third-
party content: only the “information content provider”—
the person “responsible, in whole or in part, for the cre-
ation or development of information provided through
the Internet”—can be liable for the speech. 47 U.S.C.
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§230()(3). Where a website decides whether to publish
and how to “display” content created by others, id.
§230(f)(4), such third-party content is still “information
provided by another entity.” Id. §230(c)(1).

Congress’s design makes great economic sense in fa-
cilitating the growth of the Internet. Without Section
230, websites would face prohibitive liability for each
piece of third-party content they disseminate. That
would fundamentally change the Internet and harm the
broader economy.

To begin with, weakening Section 230 would elimi-
nate the incentives that have enabled American Internet
companies to be the bastion of free expression on the In-
ternet. This statute has “helped the country develop a vi-
brant and innovative Internet industry.” Shielding the
Messengers, supra, at 5. American “companies ... serve
as free-expression” havens “for the world” because of
Section 230’s “hospitable legal framework.” Chander,
Expression and Innovation, supra, at 4. Section 230 is,
in other words, “a safe home base from which” websites
can foster “global speech.” Anupam Chander, Section
230 and the International Law of Facebook, 24 Yale J.
L. & Tech. 393, 393 (2022).

But if Section 230’s protections are limited, that will
create strong incentives for over-moderation of content—
1.e., removal of more content. Lawsuits are expensive, so
if websites “are liable for or obligated to police content
created by others, they will carefully screen and limit user
activity in an effort to protect themselves.” Shielding the
Messengers, supra, at 20. Websites might even prevent
anyone except known, trusted actors from creating con-
tent, which would make the Internet much less diverse
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and free. That would effectively prohibit the useful third-
party upload functions and services that define the mod-
ern Internet.

Even just “uncertainty” about the extent of liability
protections imposes costs. See generally Alex Raskolni-
kov, Probabilistic Compliance, 34 Yale J. Reg. 491, 494
(2017). To ensure compliance with “ambigu[ous]” stand-
ards, websites would “over-compl[y],” which would cre-
ate “considerable” and “[un]necessary” costs.” The Eco-
nomic Impact of Safe Harbours, supra, at 10-11. These
incentives would particularly threaten “lawful content”
that “is controversial, likely to prompt complaints from
powerful or litigious entities, or simply suseceptible to be-
ing mistaken for unlawful material.” Shielding the Mes-
sengers, supra, at 20.

Weakening Section 230 would also produce a variety
of economic harms. For example, greater “liability”
would “discourage innovation” in the technology indus-
try. Id. at 23. Section 230 is a significant reason why
American companies have driven the Internet’s growth.
The statute has been responsible for the “dramatic
growth” of “interactive, user-generated content sites ...
all over the world.” Id. at 5. Liability protections allow
companies to “worry about improving and expanding
features and attracting and retaining customers, rather
than policing their services for fear of lawsuits.” Chan-
der, Expression and Innovation, supra, at 6.

If every new Internet service brought with it a risk of
liability, investment in the development of new ... prod-
ucts and services” would be “deter[ed].” Shielding the
Messengers, supra, at 23. Commercial websites, for in-
stance, rely on “trust” between sellers and buyers “to
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lubricate the[ese] online anonymous markets.” Steven
Tadelis, Reputation and Feedback Systems in Online
Platform Markets at 2-3 (Feb. 8, 2016), bit.ly/3GFFajY.
Those marketplaces have solved that problem through
review and feedback systems. Id. at 3. But if disseminat-
ing that third-party feedback had also exposed online
marketplaces to greater liability, then those market-
places might never have adopted those systems.

Increased liability would also make the Internet mar-
ketplace less competitive. Section 230 is “particularly im-
portant” for “early-stage companies, since the cost of de-
fending even a frivolous claim can exceed a startup’s val-
uation.”  Section  230: Cost Report, Engine,
bit.ly/SCMEJmH (emphasis added). The more burden-
some the “compliance costs” required to avoid liability,
the greater the “cost” of “new regulations” for Internet
companies. Alan McQuinn & Daniel Castro, The Costs of
an Unnecessarily Stringent Federal Data Privacy Law,
Info. Tech. & Innovation Found. (Aug. 5, 2019),
bit.ly/3XfLLh'T2. Large, established internet companies
might be able to absorb those costs, but “[s]mall compa-
nies and start-ups often cannot afford the expense of
compliance staff and legal defense teams.” Shielding the
Messengers, supra, at 23. Without Section 230, start-ups
would thus be vulnerable to “ruinous legal costs” every
time “a user [said] something potentially illegal online.”
Section 230: Cost Report, supra.

The specter of regulatory costs and litigation risk
might also prevent start-ups from raising enough fund-
ing to launch in the first place. Weakening liability pro-
tections deters investment in Internet companies. Spe-
cifically, a United States company protected by Section
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230 is “b times as likely to secure investment over $10
million and nearly 10 times as likely to receive invest-
ments over $100 million, as compared to internet compa-
nies in the [European Union],” which provides much less
protection for websites. Michael Masnick, Don’t Shoot
the Message Board at 5, 8, Copia Institute (June 2019),
bit.ly/3GynTeS.

Indeed, some of us have noted that increased data
regulation for digital services significantly deters com-
parative capital investment (and thus innovation). See
Jian Jia, Ginger Zhe Jin, & Liad Wagman, GDPR and
the Localness of Venture Investment at 3 (Jan. 21, 2020),
bit.ly/3iAikCj (finding that new data protection regula-
tions in the EU “had a negative effect on EU venture in-
vestment” in “technology ventures” as compared to their
counterparts in the United States and the rest of the
world); Jian Jia, Ginger Zhe Jin, & Liad Wagman, The
Short-Run Effects of the General Data Protection Regu-
lation on Technology Venture Investment, 40 Marketing
Sci. 661 (Mar. 1, 2021) (same). Limiting Section 230 pro-
tections and thus raising litigation costs and liability
risks could therefore “effectively close the market to
[many] startups.” Shielding the Messengers, supra, at
23. Those start-ups might simply “choose to operate only
in countries where ... [websites] are granted strong lia-
bility protections” simply to avoid the chance of a costly
lawsuit. Id. All of this would “impede economic develop-
ment and growth” in America. Id. at 23-24.

& & &

In short, any reduction in Section 230’s protections
for websites would produce wide-ranging costs. Those
harms would manifest at both the macroeconomic (lower
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innovation, employment, and entrepreneurship) and mi-
croeconomic levels (over-moderation and lessened ac-
cess to the Internet for the average person). The better
path is to maintain robust liability protections for web-
sites as Congress directed, which will allow them to con-
tinue to serve as engines of economic growth, free
speech, and innovation.

CONCLUSION

The judgment of the court of appeals should be af-
firmed.

Respectfully submitted.
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