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APPENDIX A

[PUBLISH]

In the
United States Court of Appeals
For the Eleventh Circuit

No. 19-14668
[Filed: November 1, 2021]

VALENTIN BELEVICH,

| ‘Plaintiff-Appellee,
versus
KLAVDIA THOMAS &
TATIANA KUZNITSNYNA,:

Defendants-Appellants,

)
)
)
)
)
)
)
)
)
)
)
)

Appeal from the United States District Court
for the Northern District of Alabama
D.C. Docket No. 2:17-cv-01193-AKK

Before JILL PRYOR, LUCK, and BRASHER, Circuit
Judges.
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BRASHER, Circuit Judge:

The question in this appeal is whether certain
equitable defenses may excuse an immigrant’s sponsor
from her financial obligation to support the immigrant
under 8 U.S.C. § 1183a. Tatiana Kuznitsnyna and her
daughter, Klavdia Thomas, sponsored Kuznitsnyna’s
husband, Valentin Belevich, for admission into the
United States by executing Form 1-864 affidavits,
which the Department of Homeland Security approved.
By signing these affidavits, the sponsors promised the
United States that they would support Belevich at
125% of the poverty income level if the United States
granted Belevich a visa.

After Belevich immigrated from Russia, the
sponsors cut off all financial support and accused him
of sexually abusing Thomas’s six-year-old daughter.
Belevich sued to enforce their obligations, and the
sponsors raised the affirmative defenses of unclean
hands, anticipatory breach, and equitable estoppel. The
district court rejected those defenses as a matter of law
and awarded damages to Belevich.

The sponsors argue that the district court erred in
rejecting their defenses. We hold that these defenses
are foreclosed by the statute and regulation that govern
the Form 1-864 affidavit, as well as the text of the
affidavit itself. Accordingly, we affirm.

I. BACKGROUND

Federal law provides that “[a]ny alien who . . . is
likely at any time to become a public charge is
inadmissible.” 8 U.S.C. § 1182(a)(4)(A). A family-based
immigrant is presumptively likely to become a public
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charge. See 8 CF.R. § 213a.2(é)(1)(i)(A), (a)(2)(1). But
that presumption can be overcome if a sponsoring
relative executes an “affidavit of support.” Id.; 8 U.S.C.

§ 1182(a)(4)(C)G), (@)@)([D).- In that Form 1-864 -

affidavit, the sponsor promlses the United States that
he or she will support the immigrant “at an annual
income that is not less than 125 percent of the Federal
poverty line.” 8 U.S.C. § 1183a(a)(1)(A).

Kuznitsnyna and Thomas co-sponsored - the
immigration of Kuznitsnyna’s husband, Belevich, and
signed Form 1-864 affidavits. The affidavits said that
their obligation to support Belevich would terminate if
he became a citizen, worked forty quarters, no longer
had lawful permanent resident status and departed the
United States, attained a new affidavit of support, or
died. The affidavit also said that “divorce does not
terminate your obligations under this Form I-864.” The

Department of Homeland Security approved the -

affidavits and, because of the promised financial
support, granted Belevich a visa.

Belevich and ‘Kuznitsnyna lived together in the
United States for.several years. While Belevich was
visiting his mother in Russia, Kuznitsnyna asked him
for a divorce. When Belevich returned to the United
States, Kuznitsnyna would not allow him back into
their home. She then obtained a protection from abuse
order against him and filed for divorce. Neither
Thomas nor Kuznitsnyna provided Belevich with any
financial support after this point. Later, Belevich was
criminally charged for abusing Thomas’s minor
daughter and possessing child pornography.




App. 4

Because a support affidavit is “legally enforceable
against the sponsor by the sponsored alien,” id.
§ 1183a(a)(1)(B), Belevich sued the sponsors for
breaching their support affidavits. The sponsors raised
‘the affirmative defenses of unclean hands, anticipatory
breach, and equitable estoppel. '

The district court twice rejected the sponsors’
argument that such non-statutory considerations may
terminate their obligation to support Belevich. First,
Belevich moved for a protective order to bar discovery
regarding the criminal charges against him as
irrelevant. The district court agreed and held that
Belevich’s conduct relating to the pending criminal
charges had “no relevance to the statute at issue.”
Second, Belevich moved for summary judgment,
arguing that the sponsors had breached their
obligations under the affidavits and that none of the
terminating events had occurred. The sponsors filed a
cross-motion for summary judgment, arguing that their
financial obligations had terminated because Belevich
was “subject to removal” when the family court issued
the protection from abuse order against him or,
alternatively, when he was charged with criminal
conduct. The district court granted Belevich’s motion
and denied the sponsors’ motion. A jury later awarded
damages, and the sponsors appealed.

I1. DISCUSSION

The sponsors argue that the district court erred in
concluding that the statute, regulation, and affidavit
provide the exclusive grounds for terminating their
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support obligations.' We review this question of law de
novo. United States v. Bryant, 996 F.3d 1243, 1251
(11th Cir. 2021). Although this question is one of first
impression for us, two of our sister circuits have
rejected grounds for terminating the obligation for
support that were not enumerated in the statute,
regulation, or affidavit. See Erler v. Erler, 824 F.3d
1173, 1177-80 (9th Cir. 2016); Wenfang Liu v. Mund,
686 F.3d 418, 42223 (7th Cir. 2012), as amended (July
27, 2012). We similarly hold that the sponsors’
proposed defenses do not provide grounds to terminate
their obligation to support Belevich.

As an initial matter, we conclude that federal law,
not state contract law, governs this question. The
statute and the applicable regulation define the scope
of the sponsors’ obligations, including the relevant
terminating events. See 8 U.S.C. § 1183a(a)(1); 8 C.F.R.
§ 213a.2(c)—(e). For its part, the affidavit “simply
incorporate[s| statutory obligations and record|[s] the
[sponsors’] agreement to abide by them.” Asira USA,
Inc. v. Santa Clara Cnty., 563 U.S. 110, 118 (2011). The
statute also creates a federal cause of action so that
“the sponsored alien, the Federal Government, [or] any

! Belevich argues that the sponsors failed to properly preserve
their non-statutory defense arguments for appeal. We disagree. To
properly preserve an issue, a party must “clearly present it to the
district court . . . in such a way as to afford the district court an
opportunity to recognize and rule on it.” In re Pan Am. World
Airways, Inc., 905 F.2d 1457, 1462 (11th Cir. 1990). Because the
sponsors adequately presented their non-statutory defenses in
their second amended answer and in their opposition to Belevich’s
motion for a protective order, they have preserved these issues for
appeal. :
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State” may enforce a support affidavit against a
sponsor. 8 U.S.C. § 1183a(a)(1)(B)—(C), (e); see also 8
C.F.R. § 213a.2(d). This federal cause of action gives
the sponsored immigrant enforcement rights that he
would not necessarily have under contract law. See
Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320,
332 (2015) (explaining that contract law “generally”
does not allow a beneficiary to sue to enforce “contracts
between a private party and the government”).

The statute’s only mention of state law comes under
the heading for “remedies.” There, the statute
incorporates federal debt collection processes, such as
wage garnishment, allows “an order for specific
performance and payment of legal fees and other costs
of collection,” and provides for “corresponding remedies
available under State law.” 8 U.S.C. § 1183a(c). In
context, we think this reference to state law is best
read to ensure only that an enforcing party, such as the
United States, has access to state law remedies to
enforce a judgment against the sponsor. See Yates v.
United States, 574 U.S. 528, 543 (2015) (applying
noscitur a sociis canon to hold that the earlier terms in
a list “cabin the contextual meaning of” the last term).
We do not read it to incorporate state law in defining
the scope of a sponsor’s obligation to provide financial
support.

Because the availability of defenses to Belevich’s
cause of action is a question of federal law, we start
with the text of the statute, which provides that two
events terminate the support obligation. Specifically,
the statute states that “[a]n affidavit of support shall
be enforceable with respect to benefits provided for an
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alien before the date the alien is naturalized as a
citizen of the United States, or, if earlier, the
termination date provided under paragraph (3).” 8
U.S.C. § 1183a(a)(2). For its part, paragraph (3)
provides that the obligation ends after the immigrant
has worked for forty quarters. Id. § 1183a(a)(3)(A).

The applicable regulation and affidavit identify
additional grounds that end the obligation. The
regulation provides that the sponsor’s obligations
terminate “ when” the sponsored immigrant becomes a
U.S. citizen, works forty qualifying quarters, ceases to
hold permanent resident status and departs the United
States, obtains a grant of adjustment of status as relief
from removal, or dies. 8 C.F.R. § 213a.2(e)(2)(1). The
support obligation also terminates if the sponsor dies.
Id. § 213a.2(e)(2)(i1). The 1-864 affidavit, which both
sponsors executed, repeats these same terminating
events and expressly notes that divorce is not a
terminating event. The regulation also provides that
“[o]lnce the intending immigrant has obtained an
immigrant visa, a sponsor . . . cannot disavow his or
her agreement to act as a sponsor’ unless the
immigrant withdraws the visa petition. Id. § 213a.2(f).

The sponsors’ proposed equitable defenses are not
comparable to any of the listed reasons for terminating
the support obligation. The sponsors allege that
Belevich committed various bad acts that have
undermined his relationship with his family. But the
grounds for terminating support under the statute,
regulation, and affidavit concern the beneficiary’s
financial position and status in the country, not his
relationship with his family. Indeed, the affidavit
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expressly tells the sponsor that he or she must continue
to support the beneficiary even if their familial
relationship is dissolved by a divorce.

The sponsors argue that the statute, regulation, and
affidavit are merely silent about equitable reasons to
terminate the obligation of support and that we may
impute additional defenses because of this silence. We
disagree.

First, we believe the text is best read to identify an
exclusive list of terminating events. The statute says
that the affidavit of support “ shall be enforceable. . .
before” the immigrant becomes a United States citizen
or works forty quarters. 8 U.S.C. § 1183a(a)(2).
Likewise, the regulation provides that a sponsor
“cannot disavow” the agreement unless the sponsored
immigrant withdraws his petition for a visa. 8 C.F.R.
§ 213a.2(f). This strong language—“shall” and
“cannot”—suggests that the list of terminating events
1s exclusive.

The introduction to the list also undermines the
sponsors’ argument that a sponsor’s obligation can
terminate for an unlisted reason. The statute or
regulation could have said that the obligation
terminates for reasons “including” the enumerated
events, thereby indicating an “illustrative, not
exhaustive” list. Christopher v. SmithKline Beecham
Corp., 567 U.S. 142, 162 (2012). Instead, the statute
introduces the list of terminating events with “before,”
and the regulation introduces the list with “when.” This
language suggests that the obligation remains untilone
of the listed events occurs. By expressly listing the
grounds for terminating the obligation, this text
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“Justiffies] the inference that items not mentioned were
excluded by deliberate choice, not inadvertence.”
United States v. Curbelo, 726 F.3d 1260, 1277 (11th
Cir. 2013) (quoting Barnhart v. Peabody Coal Co., 537
U.S. 149, 168 (2003)).

We also note that the sponsors gained no rights at
all under the statute, regulation, or affidavit. The
affidavit imposes a one-way obligation on the sponsor
to support the immigrant without any counter-
promises by the United States or the immigrant.
Similarly, the statute provides a cause of action and
remedies exclusively against the sponsor and in favor
of the United States and the immigrant. Nothing in
this structure contemplates an equitable remedy or
defense for the benefit of a sponsor. See Liu, 686 F.3d
at 422 (“The only beneficiary of [these equitable
defenses] would be the sponsor—and it is not for [her]
benefit that the duty of support was imposed.”).

Because we read the text asidentifying an exclusive
list of terminating events, we cannot add these
equitable defenses to that list.? Courts may craft
equitable remedies to supplement a statutory cause of
action. See Transcon. Gas Pipe Line Co., v. 6.04 Acres,
More or Less, Over Parcel(s) of Land of Approximately
1.21 Acres, More or Less, Situated in Land Lot 1049,
910 F.3d 1130, 1152 (11th Cir. 2018). But we cannot
create equitable defenses to a statutory cause of action

? Although we read the text to preclude non-statutory defenses like
the ones asserted here, we do not address whether a sponsor may
argue that an affidavit is void ab initio because, for example, it was
procured by fraud or duress.
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when the text forecloses them. See Indus. Risk Insurers
v. MA.N. Gutehoffnungshuite GmbH, 141 F.3d 1434,
1445-46 (11th Cir. 1998) (holding that, for enforcement
of international arbitral awards, only the defenses
enumerated in the New York Convention applied
because they were preceded by the phrase “only if”).

Second, even if we agreed with the sponsors that the
statute 1is silent on this point, we would conclude that
these specific defenses contravene the express purpose
of the statute. See Erler, 824 F.3d at 1179 (rejecting
divorce as a terminating event under an I-864
affidavit). “As between two competing interpretations,
we must favor the ‘textually permissible interpretation
that furthers rather than obstructs’ the statute’s
purposes.” Bryant, 996 F.3d at 1256 (quoting Antonin
Scalia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts § 4, at 63 (2012)).

The express purpose of this statutory scheme is to
prevent admission to the United States of any
immigrant who “is likely at any time to become a public
charge.” 8 U.S5.C. § 1182(a)(4)(A). The enumerated
terminating events conform to this purpose: An
immigrant is unlikely to become a public charge if he
maintains stable employment, leaves the country,
becomes supported by someone else, or dies. See 8
C.F.R. § 213a.2(e)(2)(3). Importantly, it is not enough
that the sponsored immigrant’s conduct—such as
committing a crime—could justify a change to the
immigrant’s status. The obligation of support remains
until the change in status has occurred and the
1mmigrant is no longer likely to become a public
charge.
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The sponsors’ proposed non-statutory defenses, on
the other hand, are inconsistent with this purpose. The
defenses of unclean hands, anticipatory breach, and
equitable estoppel concern the immigrant’s wrongful
acts, not whether he or she might become a public
charge. If these grounds allowed the sponsor to cut off
~ financial support, the public would have to shoulder
the financial responsibility that the sponsor had
voluntarily assumed. Because the sponsors’ proposed
equitable defenses are inconsistent with the purpose of
the statute, we would decline to recognize these
defenses even if we thought the statute was silent or
ambiguous. See Louisville & Nashville R.R. Co. v.
Maxwell, 237 U.S. 94, 97 (1915) (holding that the
purchaser of a misquoted train ticket did not have a
defense against the collection of a tariff because it
would defy the policy of the relevant statute).

We recognize that our decision may impose a heavy
burden on the sponsors, especially considering the
crimes that Belevich allegedly committed against them.
Nonetheless, the law compels this result. The sponsors’
obligations will terminate if Belevich’s prosecution
results In a conviction and he is removed from the
United States. See, e.g., 8 U.S.C. § 1227(a)(2)(E)
(domestic violence is a deportable offense). In the
meantime, we may not create defenses that the statute,
regulation, and affidavit foreclose.

ITII. CONCLUSION

For the foregoing reasons, the district court’s
judgment 1s AFFIRMED.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Civil Action Number:
2:17-cv-01193-AKK

[Filed: October 28, 2019]

VALENTIN BELEVICH,
Plaintiff,

VS.

KLAVDIA THOMAS, TATIANA
KUZNITSYNA,

Defendants.

P . N N N L N T N N

ORDER ON JURY VERDICT

A jury trial was held in this case beginning on
October 24, 2019. The jury returned a verdict on
October 25, 2019 finding that Valentin Belevich earned
less than 125% of the federal poverty rate in 2018
($15,175) and todatein 2019 ($12,703.87). Specifically,
the jury found that Belevich earned $9,830 in 2018,
and that he earned $12,404 to date in 2019. The
difference between Belevich’s earnings and 125% of the
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federal poverty rate is $5,345 for 2018 and $299.87 for
2019. Thus, Belevich’s damages for 2018 and 2019 are
$5,644.87. '

In accordance with this court’s earlier opinion, see
doc. 70, Belevich is entitled to prejudgment interest on
the amount owed for 2018. The formula to calculate the
prejudgment interest is as follows: the yearly principle
owed ($5,345) is multiplied by the weekly average
one-year constant maturity Treasury yield (.0259) to
arrive at the annual interest amount (138.44), which is
then divided by the days in a year (365), and then
multiplied by the days elapsed since the end of the year
(298), which yields the interest owed ($113.24). See doc.
70 at 25-27.

Accordingly, in addition to the partial judgment
previously entered in favor of Belevich, see doc. 71,
Belevich is AWARDED $5,644.87 in damages, plus
$113.24 in prejudgment interest, for a total partial
judgment of $5,758.11. Costs taxed against defendants.
The clerk is DIRECTED to close this case. Belevich
has until November 8, 2019 to submit his motion for
attorney’s fees. Defendants have until November 22,
2019 to respond. Belevich’s reply, if any, is due on
November 27, 2019.

DONE the 28th day of October, 2019.

"~ /s/ Abdul Kallon
ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Civil Action Number:
2:17-cv-1193-AKK

[Filed: June 20, 2019]

VALENTIN BELEVICH,
Plaintiff,
v.

KLAVDIA THOMAS and
TATIANA KUZNITSNYNA,

Defendants.

N " N N N L N W N

MEMORANDUM OPINION

Valentin Belevich came to the United States based
on an Affidavit of Support Klavdia Thomas and her
mother Tatiana Kuznitsnyna signed. Under the
relevant law, Thomas and Kuznitsnyna agreed they
would support Belevich while he resided in the United
States if his income fell below 125% of the Federal
Poverty level. Sometime after Belevich arrived in the
United States, his relationship to Kuznitsnyna
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deteriorated, leading to divorce proceedings. The
Defendants ceased to provide him the relevant support
they promised when they sponsored his entry into the
United States. Consequently, Belevich brings this
action against Thomas and Kuznitsnyna under the
Immigration and Nationality Act, 8 U.S.C. §§ 1101 et
seq. (“INA”) for breach of contract and intentional
infliction of emotional distress. Doc. 1. Belevich and the
Defendants have moved for summary judgment, docs.
53, 58, and Belevich has moved to strike the
Defendants’ reply to their motion, doc. 68. After
reviewing the briefs and carefully considering the
evidence, see docs. 54-57, 59, 61, 65-67, 69, the court
finds that Belevich’s motion to strike is due to be
granted, the Defendants’ motion is due to be denied,
and Belevich’s motion for summary judgment is due to
be granted solely as to his claim for support under the
INA for the August 8, 2015 to December 31, 2017
period.

I STANDARD OF REVIEW

Under Rule 56(a) of the Federal Rules of Civil
Procedure, summary judgment is proper “if the movant
shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56. “Rule 56]]
mandates the entry of summary judgment, after
adequate time for discovery and upon motion, against
a party who fails to make a showing sufficient to
establish the existence of an element essential to that
party’s case, and on which that party will bear the
burden of proof at trial.” Celotex Corp. v. Catrett, 477
U.S. 317, 322 (1986) (alteration in original). At
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summary judgment, the court must construe the
evidence and all reasonable inferences arising from it
in the light most favorable to the non-moving party.
Adickes v. S. H. Kress & Co., 398 U.S. 144, 157 (1970);
see also Anderson, 477 U.S. at 255. Any factual
disputes will be resolved in the non-moving party’s
favor when sufficient competent evidence supports the
non-moving party’s version of the disputed facts. See
Pace v. Capobianco, 283 F.3d 1275, 1276, 1278 (11th
Cir. 2002). The moving party bears the initial burden
of proving the absence of a genuine issue of material
fact. Celotex, 477 U.S. at 323. The burden then shifts to
the nonmoving party, who is required to “go beyond the
pleadings” to establish that there is a “genuine issue
for trial.” Id. at 324 (internal quotations omitted). A
dispute about a material fact is genuine “if the evidence
1s such that a reasonable jury could return a verdict for
the nonmoving party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986).

The simple fact that both sides have filed a motion
for summary judgment does not alter the ordinary
standard of review. See Chambers & Co. v. Equitable
Life Assurance Soc., 224 F.2d 338, 345 (5th Cir. 1955)
(explaining that cross-motions for summary judgment
“[do] not warrant the granting of either motion if the
record reflects a genuine issue of fact”). Rather, the
court will consider each motion separately “as each

movant bears the burden of establishing that no
genuine issue of material fact exists and that it is
entitled to judgment as a matter of law.” 3D Med.
Imaging Sys., LLC v. Visage Imaging, Inc., 228 F.
Supp. 3d 1331, 1336 (N.D. Ga. 2017) (quoting Shaw
Constructors v. ICF Kaiser Eng’rs, Inc., 395 F.3d 533,
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538-39 (5th Cir. 2004)). “[C]ross motions for summary
judgment will not, in themselves, warrant the court in
granting summary judgment tinless one of the parties
is entitled to judgment as a matter of law on facts that
are not genuinely disputed.” Bricklayers, Masons &
Plasterers Int’l Union v. Stuart Plastering Co.,512 F.2d
1017, 1023 (56th Cir. 1975).

II. STATUTORY AND REGULATORY
BACKGROUND

Under the INA, “immigrants who are likely to
become a publiccharge are ineligible for admission into
the United States - unless their applications for
admission are accompanied by an Affidavit of Support
Form 1-864.” Younis v. Faroogi, 597 F. Supp. 2d 552,
554 (D. Md. 2009) (citing 8 U.S.C. §§ 1182(a)(4),
(a)()(B)(i1), 1183a(a)(1)). The Affidavit of Support is a
legally enforceable contract “in which the sponsor
agrees to provide support to maintain the sponsored
alien at an annual income that is not less than 125
percent of the Federal poverty level during the period
in which the affidavit is enforceable.” 8 U.S.C.
§ 1183a(a)(1)(A); see, e.g., Madrid v. Robinson, 218 F.
Supp. 3d 482, 483 (W.D. Va. 2016). If the petitioning
sponsor does not have sufficient annual income to meet
the support requirement, another individual with
sufficient income may accept joint and several liability
for providing the required support. See 8 U.S.C.
§ 1183a(f)(5)(A). If the sponsors fail to provide the
required support, the sponsored immigrant may sue
them to enforce the Affidavits of Support. Id.
§ 1183a(e)(1). However, a sponsor’s obligations under
the Affidavit may terminate as a matter of law upon
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the occurrence of any of six conditions stated in federal
regulations and in the Form I-864. Specifically, the
sponsor’s obligations terminate if the sponsored
immigrant:

(A) [blecomes a citizen of the United States;
(B) [h]as worked, or can be credited with, 40
qualifying quarters of work under title II of the
Social Security Act . . . ; (C) [c]eases to hold the
status of an alien lawfully admitted for
permanent residence and departs the United
States . . .; (D) [o]btains in a removal proceeding
a new grant of adjustment of status as relief
from removal . . .; or (E) [d]ies.

8 C.F.R. § 213a.2(e)(2)(1); see 8 U.S.C. § 1183a(a)(2)-(3);
Erler v. Erler, 824 F.3d 1173, 1176 (9th Cir. 2016)
(citing 8 C.F.R. § 213a.2(e)(2)(1)); doc. 54 at 22, 39.
Additionally, “the support obligation under an affidavit
of support . . . terminates if the sponsor . . . or joint
sponsor dies.” 8 C.F.R. § 213a.2(e)(2)(11); see doc. 54 at
22, 39 (stating this condition in the Form I-864).

III. FACTUAL BACKGROUND

This case arises from a dispute over the
enforcement of an Affidavit of Support. In June 2011,
Kuznitsnyna, a Russian immigrant to the United
States, and her daughter, Thomas, a naturalized U.S.

! However, divorce does not terminate a sponsor’s obligations. See
Erler, 824 ¥.3d at 1177; Liw v. Mund, 686 F.3d 418, 419-20 (7th
Cir. 2012), as amended (July 27, 2012) (“The right of support
conferred by federal law exists apart from whatever rights [the
sponsored immigrant] might or might not have under Wisconsin
divorce law.”); doc. 54 at 22, 39.
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citizen from Russia, both executed Affidavit of Supports
to sponsor the immigration of Kuznitsnyna’s husband,
Belevich, from Russia. Docs. 54 at 33-40, 16-25; 55 at
18-19; 56 at 12-13.> Following approval by the
Department of Homeland Security, Belevich
immigrated to the U.S. in March 2012. Docs. 33 § 20;
1 9 20; 56 at 13. From that time through July 2015,
Belevich lived with Kuznitsnyna in Pelham, Alabama,
and Thomas managed the couple’s finances. Docs. 54
9 3. Specifically, Belevich would give his income to
Kuznitsnyna, who then gave this money to Thomas.
Doc. 56 at 14. Thomas also received wire transfers from
her brother and sister-in-law in Russia, which Belevich
and Kuznitsnyna told her came out of their pension
accounts in Russia. Doc. 56 at 9-10. Thomas would then
use the income and funds to pay Belevich’'s and
Kuznitsnyna’s bills and other living expenses. Docs. 54
9 3; 56 at 14. Thomas also provided Belevich with a
credit card and cell phone, and managed his accounts
for both. Doc. 56 at 14.?

% The record also shows that Kuznitsnyna filed an I-130 Petition
for Alien Relative on Belevich’s behalf in 2008, and that Thomas
executed an [-864 Affidavit of Support on Belevich’s behalf in
February 2011. Doc. 54 at 41-42, 25-32.

#The Defendants contend that Belevich has failed to establish that
Thomas provided and managed Belevich’'s credit card, that
Belevich provided hisincome to Thomas via Kuznitsnyna, and that
Belevich organized money transfers from Russia. However, they
cite to portions of Kuznitsnyna’s deposition transcript that do not
appear to contradict any of these assertions. See doc. 66 at 5 (citing
doc. 55 at 20-21).
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In August 2015, Belevich flew to Russia to visit his
mother on a roundtrip ticket purchased by Thomas.
Doc. 54 9 4. During this trip, Thomas informed
Belevich that Kuznitsnyna was filing for divorce, and
that she would mail his personal belongings to him.
Doc. 59 at 8. Kuznitsnyna confirmed this, and told
Belevich over the phone, “Also, when you come back,
don’t get close to the house, [sic] if you do, I'll call the
police[.]” Docs. 55 at 21; 59 at 8. Apparently acting on
Kuznitsnyna’s instructions, and without Belevich’s
consent, Thomas cancelled Belevich’s ticket for his
return flight, his cell phone account, and his credit card
account. Doc. 56 at 14, 17. Belevich experienced “severe
stress and anxiety,” which caused him to suffer a minor
heart attack, hospitalizing him for twelve days. Doc. 54
91 6, 59 at 12. Afterwards, Belevich returned to the
United States on a ticket purchased by his son. Doc. 53

7.

Belevich was temporarily homeless upon his return
because the Defendants did not allow Belevich to
return to his former home in Pelham, but he
subsequently moved into the home of his friend and
former employer. Docs. 56 at 18; 54  8; 59 at 4. Since
2016, Belevich has only worked “occasional job[s],” such
as cutting grass or repairing lawnmowers for
neighbors. Doc. 59 at 16. However, since the end of July
2015, the Defendants have not provided any money or
financial support to Belevich. Docs. 55 at 22; 56 at 18.
Consequently, Belevich filed this lawsuit, alleging
breach of contract and the tort of outrage, and seeking
damages, specific performance, and attorney’s fees and
other costs of collection. See doc. 1.
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IV. ANALYSIS

Three motions are before the court: (1) Belevich’s
motion to strike the Defendants’ “reply” brief and
attached exhibits, doc. 68; (2) the Defendants’ partial
motion for summary judgment solely on the breach of
contract claim, doc. 58;* and (3) Belevich’s motion for
summary judgment on both claims, doc. 53. The court
addresses each of these motions in turn.

A. Belevich’s Motion to Strike

Belevich asks the court to strike the Defendants’
brief and accompanying exhibits, styled as a “Reply to
Plaintiffs Response in Opposition to Defendants’
Motion for Summary Judgment.” Docs. 68, 67. The
Defendants’ “reply” brief contends, based on previously
undisclosed evidence, that Belevich lied about his
income, employment, and home address. See doc. 67 at
2-4. However, as Belevich notes, the Defendants did
not raise these issues in their motion for summary
judgment, and Belevich did not raise these issues in his
response to the Defendants’ motion. See docs. 68 at 4-5;
58; 65. Rather, the “reply” brief responds to Belevich’s
contentions in his motion for summary judgment
regarding his income, see doc. 53 at 6-12, to which the

* Although the Defendants style their motion as a “motion for
summary judgment,” their brief only addresses the breach of
contract claim. See doc. 58. In the absence of any arguments in
their motion related to the outrage claim and because “the style of
a motion is not controlling,” the court construes the Defendants’
motion as a motion for partial summary judgment solely on the
breach of contract claim. See Finch v. City of Vernon, 845 F.2d 256,
258 (11th Cir. 1988).
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Defendants had already responded without raising
these issues, see doc. 66 at 4-11.

“District courts, including this one, ordinarily do not
consider arguments raised for the first time on reply[,]”
and the court declines to do so here, where there is no
apparent explanation for the untimeliness of the newly
raised contentions and evidence. Pennsylvania Nat.
Mut. Cas. Ins. Co. v. J.F. Morgan Gen. Contractors,
Inc., 79 F. Supp. 3d 1245, 1256 (N.D. Ala. 2015)
(quoting parenthetically White v. ThyssenKrupp Steel,
USA, LLC, 743 F. Supp. 2d 1340, 1357 (S.D. Ala.
2010)). Alternatively, in light of the content of the
Defendants’ “reply” brief, the court construes the brief
as a supplementary response to Belevich’s motion for
summary judgment, for which the Defendants did not
seek leave to file. See Finch v. City of Vernon, 845 F.2d
256, 258 (11th Cir. 1988) (noting that “the style of a
motion is not controlling”). “[O]rdinarily, sur-replies
can only be filed with leave of court and are ordinarily
stricken if no such leave is requested or received.”
Scottsdale Ins. Co. v. Calhoun Hunting Club and
Lounge, 360 F. Supp. 3d 1262, 1268 n.3 (M.D. Ala.
2018) (citation and quotation marks omitted).
Therefore, the brief and its attachments are due to be
stricken.’

% In any event, the Defendants’ brief and attached exhibits do not
establish that the Defendants are entitled to summary judgment.
The Defendants contend, based on the affidavit of private
investigator Ronald D. White and other attached exhibits, that
Belevich is currently earning income from Dmitri Kerobeinikov’s
business because Belevich “travels daily to work every weekday”
at a “‘Junk yard.” See docs. 67 at 2-3; 67-1 at 2. However, White’s
affidavit does not explain how he knows that Belevich is earning
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B. The Defendants’ Motion for Partial
Summary Judgment

The Defendants have moved for summary judgment
solely on the breach of contract claim, contending that
their obligations under the Affidavits of Support have
terminated. See doc. 58. Specifically, the Defendants
argue that their obligations terminated because
Belevich became “subject to removal” when an
Alabama courtissued a protective order against him or,
alternatively, when he was charged with aggravated
felonies. Doc. 58 at 2-5 (citing docs. 58-1 at 30, 39-47).
The Defendants appear to rely on the following
language from the Form 1-864:

Your obligations under a Form 1-864 will end if
the person who becomes a permanent resident
based on a Form 1-864 that you signed:

Becomes subject to removal, but applies for and
obtains in removal proceedings a new grant of

money from Kerobeinikov. See doc. 67-1. At most, White’s affidavit
indicates that Belevich travels daily on weekdays to a “junk yard”
owned by Kerobeinikov. See id. And, the attached tax records,
vehicle registration report, and mortgage note do not indicate, on
their face, that Belevich misrepresented his address, income, or
employment. The tax records concern parcels purportedly owned
by “Anton Borovjagin” and “Zetta Real Estate Inc.,” respectively,
and do not mention Belevich. Doc. 67-1 at 5, 9. The mortgage note
indicates that Kerobeinikov, Belevich’s friend and former
employer, executed a mortgage on behalf of Zetta Real Estate, but
again does not mention Belevich. Doc. 67-1 at 10-12. In fact, the
vehicle report is the only exhibit that mentions Belevich, and it
does not contradict Belevich’s testimony about his current home
address. See docs. 67-1 at 7; 59 at 4.
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adjustment of status, based on a new affidavit of
support, if one is required; . . .

Doc. 54 at 22, 39 (emphasis added). However, even
assuming the Defendants’ obligations terminated due
to either of the alleged terminating events, the
Defendants could still be held liable for any breach of
their obligations that occurred prior to the termination.
As the regulations state unequivocally, “[t]he

termination of the sponsor’s . . . or joint sponsor’s
obligations under an affidavit of support . . . does not
relieve the sponsor . . . [or] joint sponsor . . . of any

reimbursement obligation . . . that accrued before the
support obligation terminated.” 8 C.F.R. § 213a.2(e)(3).
Thus, the alleged termination of their obligations does
not shield them from liability.

Moreover, the Defendants’ argument misconstrues
the cited terminating condition. Even though the Form
1-864 adds language not contained in the regulation—
that the sponsored immigrant must become “subject
to removal” and “appl[y] for” a new grant of adjustment
of status—this condition 1is substantively
indistinguishable from the one described in 8 C.F.R.
§ 213a.2(e)(2)@)(D).c See Erler, 824 F.3d at 1176-77

¢ The full text of 8 C.F.R. § 213a.2(e)(2)())(D) states that a sponsor’s
“support obligation . .. terminate{s) by operation of law when the
sponsored immigrant: . . .
(D) Obtains in a removal proceeding a new grant of
adjustment of status as relief from removal (in this case,
if the sponsored immigrant 1s still subject to the affidavit
of support requirement under this part, then any
individual(s) who signed an affidavit of support or an
affidavit of support attachment in relation to the new
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(noting that the Form I-864 “reproduces” the conditions
enumerated in 8 C.F.R. § 213a.2(e)(2)(i)).” According to
the regulation—and also under the plain language of
the Form [-864—that a sponsored immigrant becomes
“subject to removal” does not terminate the sponsors’
obligations: rather, termination requires that the
sponsored immigrant “obtain|[] in a removal proceeding
a new grant of adjustment of status . . .” 8 C.F.R.
§ 213a.2(e)(2)3)(D); see doc. 54 at 22, 39. However, the
Defendants have not cited any evidence that Belevich
1s under a removal proceeding, let alone that he has
obtained a new grant of adjustment of status. As this
court has previously noted, that Belevich was subject
to a protective order and currently faces “pending
charges is irrelevant to this court’s inquiry regarding
whether the Defendants are obligated to provide
support to Belevich as they represented to the
Government that they would do when they sponsored
him.” Doc. 45 at 2. Therefore, the Defendants™ motion
is due to be denied.

adjustment application will be subject to the obligations of
this part, rather than those who signed an affidavit of
support or an affidavit of support attachment in relation
to an earlier grant of admission as an immigrant or of
adjustment of status); or...”

" The added language in the Form I-864 appears to express an

unstated assumption underlying the regulation: that the sponsored -

immigrant must have become “subject to removal” in order to have
“obtain[ed] in a removal proceeding a new grant of adjustment of
status as relief from removal.” 8 C.F.R. § 213a.2(e)(2)(1)(D); see 8
U.S.C. § 1229a (describing the “proceedings for deciding the . . .
deportability of an alien”).
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C. Belevich’s Motion for Summary
Judgment

Belevich has moved for summary judgment on both
of his claims. The court addresses each of these claims
separately.

1. Breach of Contract

Belevich contends that the Defendants have been in
breach of their obligations under the Affidavit of
Support since August 8, 2015. Doc. 53 at 8-10. The
Defendants concede this point, albeit they contend they
no longer have an obligation to provide support to
Belevich. Docs. 55 at 18-19, 22; 56 at 12-13, 18.
However, this admission alone does not establish
liability: Belevich must also show that his income was
below the 125% poverty threshold during the relevant
period. See Celotex, 477 U.S. at 323; Shumye, 555 F.
Supp. 2d at 1029 (finding plaintiff had burden to
establish his income for relevant period under 1-864
Affidavit for Support). Courts have employed two
different approaches in calculating the sponsored
immigrant’s income and the 125% poverty threshold to
determine liability and damages: some compare the
immigrant’s aggregate income for the relevant period
with the sum of the 125% poverty thresholds during
those years, see Allenv. Goard, No. 14-61147-CIV, 2015
WL 11110863, at *3 (S.D. Fla. Apr. 1, 2015), while
others compare the immigrant’s annual income for each
year at issue with the 125% poverty threshold for each
year, see Younis, 597 F. Supp. 2d at 554; Shumye v.
Felleke, 555 F. Supp. 2d 1020, 1024-25 (N.D. Cal. 2008).
The court believes that the latter “annual” approach is
more faithful to the statute, which requires sponsors to
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maintain the sponsored immigrant “at an annual
income” that is not less than the 125% poverty
threshold, 8 U.S.C. § 1183a(a)(1)(A) (emphasis added),
and defines “Federal poverty line” as “the level of
income equal to the official poverty line (as defined by
the Director of the Office of Management and Budget,
as revised annually by the Secretary of Health and
Human Services, in accordance with section 9902(2) of
Title 42) that is applicable to a family of the size
involved,” id. § 1183a(h) (emphasis added). Applying
this approach, the court now turns to the issue of
calculating Belevich’s annual income for the relevant
years.

a. Whether Belevich’s Income Includes
His Pension from the Russian
Federation.

Belevich contends that the court should not include
his pension from the Russian Federation in calculating
his annual income because he could not and cannot
access the funds here in the United States. Doc. 54 at
4. Notably, neither the statute nor the regulations
define “income” with respect to the sponsored
immigrant’s income. See 8 U.S.C. § 1183a; ¢f. 8 C.F.R.
§ 213a.1(2) (defining “income” only in relation to the
sponsor’s minimum income level). In the absence of a
statutory definition, courts have generally interpreted
a sponsored immigrant’s “income” expansively,
including the immigrant’s government benefits,
educational grants, and alimony, if any.® The court is

8 See Toure-Davis v. Davis, No. WGC-13-916, 2015 WL 993575, at
*6 (D. Md. Mar. 4, 2015) (finding that “housing subsidy,” provided
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aware of only one case that considered whether a
sponsored immigrant’s income includes foreign pension
funds. In Erler v. Erler, the Northern District of
California held, on remand from the Ninth Circuit, that
the sponsored immigrant’sincome included her pension
funds in Turkey, notwithstanding her contention, like
Belevich, that she was unable to access her pension in
the United States. No. 12-CV-02793-CRB, 2017 WL
5478560, at *8—9 (N.D. Cal. Nov. 15, 2017). Critically,
the immigrant’s daughter in Turkey could access the
pension, indicating that the immigrant could have
" accessed the funds by “arrang[ing] a transfer with her
daughter[.]” Id. at *8.

Similarly, the record before the court shows that
Belevich has had access to his pension at least since
the beginning of the alleged breach. Belevich, like the
immigrant in Erler, declares that his pension funds are
not accessible to him, that he has not received any
pension funds in the United States or in his financial
account in Russia, and that these funds are held by the
Russian Federation unless and until he returns to
Russia. Doc. 54 at 4. Although, “[a]s a general
principle, a plaintiff’s testimony cannot be discounted
on summary judgment[,]” the court must discount
Belevich’s testimony because “it 1is blatantly
contradicted by the record” and “blatantly

by allowing the immigrant to live rent free in third-party’s home,
constituted “income”); Younis, 597 F. Supp. 2d at 554 (finding
alimony payments constituted “income,” but child support
payments did not because they were not for the benefit of the
sponsored immigrant); Shumye, 555 F. Supp. 2d at 1026 (holding
that immigrant’s educational grants and affordable housing
subsidies constituted “income”).
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inconsistent.” See Feliciano v. City of Miami Beach, 707
F.3d 1244, 1253-54 (11th Cir. 2013) (citations omitted).
First, Belevich contradicts his declaration in his
deposition, stating, “[C]lurrently, I do not have any
icome. I live just on my pension and something what
[sic] my. son sends to me.” Doc. 59 at 16 (emphasis
added). Furthermore, as Belevich concedes in his brief,
Thomas, and her son and daughter-in-law in Russia,
previously had access to funds from Belevich’s pension:
before the alleged breach, Thomas received wire
transfers in the United States from Thomas’ son and
daughter-in-law in Russia, which Belevich told Thomas
were from his Russian pension account. Doc. 53 at 4 n.2
(citing doc. 56 at 9-10). Thus, although Belevich may
not have directly received his pension funds in the
United States, Thomas’ receipt of funds from Belevich’s
pension prior to the alleged breach indicates that
Belevich could have accessed his pension funds even
after the Defendants stopped supporting him. Finally,
that Belevich reported his pension earnings as income
on his annual tax returns for 2015, 2016, and 2017
demonstrates also that he had access to these funds.
See doc. 54 at 4, 8-13; infra Section III-C-1-b.
Accordingly, the court concludes that Belevich had and
has access to his Russian pension funds in the United
States, and that his income during the period of alleged
breach includes these funds.

b. Whether Belevich’s Income Was Below
the 125% Poverty Threshold in 2015,
2016, and 2017.

Belevich contends that, even if his income includes
his Russian pension funds, he still had an annual
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income below the 125% poverty threshold during the
relevant period and, therefore, he 1s entitled to
summary judgment on the issue of iability. See doc. 53.
For the relevant portion of 2015 (August 8 - December
31, 2015),° 2016, and 2017, Belevich has produced
copies of his tax returns. See doc. 54 at 4, 8-13. These
returns indicate that his sole source of income in 2015
was his pension, but that he earned income in 2016 and
2017 from his pension and “business income,” which he
appears to have earned from performing “occasional
job[s].” See id.; doc. 59 at 16. The tax returns indicate
his total annual income for August 8, 2015 through the
end of 2017 was as follows:*®

® Because the Defendants were only allegedly in breach for part of
2015, the court prorates Belevich’s annual income and the 125%
poverty threshold for this period of the alleged breach. See, e.g.,
Santana v. Hatch, No. 15-CV-89-WMC, 2016 WL 7217860, at *1
(W.D. Wis. Dec. 13, 2016) (prorating sponsored immigrant’s income
and poverty threshold where less than a year was at issue);
Hrachovav. Cook, No. 5:09-¢cv-95-Oc-GRJ, 2009 WL, 3674851, at *4
(M.D. Fla. Nov. 3, 2009) (same); Younis, 597 F. Supp. 2d at 557
{same).

19 For his annual income in 2016 and 2017, Belevich cites the
amounts reported for his “adjusted gross income,” rather than his
“total income,” on his tax returns for those years. See docs. 53 at
12; 54 at 10, 12. However, Belevich cites no authority, and the
court is not aware of any, for using “adjusted gross income” when
calculating a sponsored immigrant’s income. See doc. 53.
Accordingly, the court uses the amounts reported for Belevich’s
“total income” in 2016 and 2017 in order to determine his annual
income for those years.
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+ August 8 - December 31, 2015:" (2,400 (total
annual income) / 365) x 146 = $960.00

+ 2016: $5,160.00 -

+ 2017: $5,480.00

See id. Moreover, according to the applicable HHS
regulations, the 125% federal poverty thresholds for a
one-person household in Alabama'? during these years
were as follows:

* August 8 - December 31, 2015: ((11,770
(federal poverty line) x 1.25) / 365) x 146 =
$5,885.00

* 2016: 11,880 x 1.25 = $14,850.00

* 2017: 12,060 x 1.25 = $15,075.00

See 8 U.S.C. § 1183a(h) (defining “Federal poverty
line”); 80 FR 3236-03, 2015 WL 256377, at *3237 (Jan.

! For the relevant portion of 2015, the court notes that Belevich
appears to have calculated his income pro rata since August 1,
2015, rather than August 8, 2015, resulting in a different figure
from the court’s calculations. See doc. 53 at 12. However, Belevich
apparently calculated the prorated 125% poverty threshold as of
August 8, 2015. See id. Because Belevich contends that the
Defendants stopped providing him financial support on August 8,
2015, and the record supports that testimony, the court calculates
both Belevich’s prorated income and the 126% poverty threshold
using the starting date of August 8, 2015. See docs. 54 at 4; 53 at
10.

"2 The appropriate 125% federal poverty threshold in this case is
based on a one-person household in the contiguous United States.
See 8 U.S.C. § 1183ath); Erler, 824 F.3d at 1178 (“[I]n the event of
separation, the sponsor’s duty of support must be based on a
household size that is equivalent to the number of sponsored
immigrants living in the household.”).
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22, 2015); 81 FR 4036-01, 2016 WL 279298, at *4036
(Jan. 25, 2016); 82 FR 8831-03, 2017 WL 395763, at
*8832 (Jan. 31, 2017). These figures demonstrate that
Belevich’s income for the relevant part of 2015, and all
of 2016 and 2017, was below the 125% poverty
threshold, thereby showing that the Defendants were
in breach of their obligations during this period.

The burden therefore shifts to the Defendants to
raise a genuine issue of material fact. See Celotex, 477
U.S. at 323. In their effort to do so, the Defendants
contest the authenticity of Belevich’s 2016 and 2017 tax
returns based on the fact that the returns are
unsigned. Doc. 66 at 10. Although these type-written
returns from 2016 and 2017 are unsigned, Belevich
attests in his sworn declaration that they are “true and
correct” copies of his tax returns, and the returns state
that they were “self-prepared.” Doc. 54 at 4, 11, and 13.
The Defendants have not introduced any evidence
tending to dispute the authenticity of these returns or
suggest that Belevich had additional sources of income
during this period. See doc. Accordingly, even drawing
all reasonable inferences in their favor, the Defendants
have not raised a genuine issue of material fact as to
whether Belevich’s annual income was below the 125%
poverty threshold from August 8, 2015 through the end
of 2017. See Celotex, 477 U.S. at 323; Shumye, 555 F.
Supp. 2d at 1029. Therefore, the Defendants were in
breach of the Affidavits of Support during that period.
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¢. Whether Belevich’s Income Was Below
the 125% Poverty Threshold During
2018 and 2019.

Belevich also contends that his income was below
the 125% poverty threshold in 2018 and January
through March of 2019. Doc. 53 at 11-12. Instead of
providing tax documents for this period, Belevich cites
to portions of his deposition in which he testified, on
December 19, 2018, that he “currently does not have
any income” and that his pension in Russia accrues at
a rate of approximately $280 per month. See doc. 59 at
16, 13. However, this testimony does not address
whether the pension has accrued at that rate since
January 2018, or whether Belevich has received any
income since the beginning of 2018. See id. at 16.
Moreover, drawing all reasonable inferences in favor of
the Defendants, the court cannot assume, based on the
cited testimony, that Belevich received no other income
in 2018 or 2019, especially in light of his testimony that
he has performed “occasional job[s]” since 2016. Id. Nor
can the court assume that his pension has accrued at
a constant rate of $280 per month since January 2018
in hight of the varying pension amounts Belevich
reported on his annual tax returns in 2015, 2016, and
2017. See docs. 54 at 8, 10, 12. Accordingly, Belevich
has not met his initial burden, and the court cannot
conclude, at this juncture, that Belevich’s income was
below the 125% poverty threshold in 2018 and 2019.
See Celotex, 477 U.S. at 323; Shumye, 555 F. Supp. 2d
at 1029 (denying sponsored immigrant’s motion for
summary judgment where “she submit[ted] no
testimony or other competent evidence that
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establishe[d], as an undisputed fact, that her income
did not exceed the 125% federal poverty threshold.”).

d. Whether Belevich’s Alleged Negligence
Excuses the Defendants’ Breach.

In response to Belevich’s motion, the Defendants
contend that the court should excuse their breach of
the Affidavits of Support because Belevich’s purported
negligence caused the breach. See doc. 66. Specifically,
the Defendants contend that the Form I-864 contains
“indemnity provision[s],” obligating sponsors to
indemnify the sponsored immigrant as a “[third] party
indemnitee.”’> The Defendants assert that these

¥ The Defendants cite the following language in the Form 1-864:
What is the Legal Effect of My Signing a Form 1-864?
If you sign a Form 1-864 on behalf of any person (called the
“intending immigrant”) who is applying for an immigrant visa
or for adjustment of status to a permanent resident, and that
intending immigrant submits the Form I-864 to the U.S.
Government with his or her application for an immigrant visa
or adjustment of status, under section 213A of the
Immigration and Nationality Act these actions create a
contract between you and the U.S. Government. The intending
immigrant becoming a lawful permanent resident is the
“consideration” for the contract.

Under this contract, you agree that, in deciding whether the
intending immigrant can establish that he or she is not
inadmissible to the United States as an alien likely to become
a public charge, the U.S. Government can consider your
income and assets to be available for the support of the
intending immigrant. . . .

If you do not provide sufficient support to the person who
becomes a lawful permanent resident based on a Form I-864
that you signed, that person may sue you for this support.

Doc. 66 at 7-8 (quoting doc. 54 at 21-22, 30-31).
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“indemnity provision[s]” do not obligate them to
“indemnify [Belevich] for his own negligent actions.” Id.
at 8-9.

On their face, the cited provisions do not indicate
that the Defendants have contracted to indemnify
Belevich, a third party, against losses and liabilities.
However, even assuming that an Affidavit of Support
creates a contract of indemnity, the Defendants fail to
cite any evidence indicating that Belevich’s allegedly
negligent conduct caused the Defendants to breach
their duties of support. See doc. 58: Moreover, even if
Belevich’s negligent conduct did, in fact, cause the
Defendants’ breach, this would not be a viable defense.
Courts have consistently recognized that a sponsor’s
breach of an Affidavit of Support can only be excused
by the conditions enumerated in the Form I-864 and 8
C.F.R. § 213a.2(e)(2)(3)-(11)."* Indeed, limiting the

" See Slater v. Energy Servs. Grp. Int’l, Inc., 634 F.3d 1326, 1330
(11th Cir. 2011) (“Under general contract principles, the plain
meaning of a contract’s language governs its interpretation.”); A.
J. Kellos Const. Co. v. Balboa Ins. Co., 495 F. Supp. 408, 412 (S.D.
Ga. 1980) (“A contract of indemnity ordinarily contemplates two
parties{:] the indemnitor and the indemnitee. The relationship is
defined as ‘one where the promisor agrees to save the promisee
harmless from some loss, irrespective of the liability of [sic] a third

”

person.” (citation omitted)).

5 See, e.g., Erler, 824 F.3d at 1177 (recognizing that only the
enumerated conditions in the affidavit and regulations terminate
the obligation of support); Wenfang Liu v. Mund, 686 F.3d 418, 420
(7th Cir. 2012), as amended (July 27, 2012); Li Liu v. Kell, 299 F..
Supp. 3d 1128, 1133 (W.D. Wash. 2017) (“The federal law
underlying the 1-864 Affidavit clearly specifies the instances in -
which the support obligation can be avoided.” (citation omitted)).
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excusing conditions to those expressly stated in the
regulations and Form [-864 serves “the stated statutory
goal” of “prevent{ing] the admission to the United
States of any alien who ‘is likely at any time to become
a public charge.” Mund, 686 F.3d at 422 (quoting 8
U.S.C. § 1182(a)(4)(A)); see Erler, 824 F.3d at 1179;

~Dorsaneo v. Dorsaneo, 261 F. Supp. 3d 1052, 1054

(N.D. Cal. 2017). As the Seventh Circuit has explained:

The direct path to that goal would involve
1mposing on the sponsor a duty of support with
no excusing conditions. Some such conditions are
specified; but why should the judiciary add to
them ... ? The only beneficiary . . . would be the
sponsor—and 1t is not for his benefit that the
duty of support was imposed; it was imposed for
the benefit of federal and state taxpayers and of
the donors to organizations that provide charity
for the poor.

Mund, 686 F.3d at 422 (rejecting argument that the
Affidavit of Support imposes on the sponsored
immigrant a duty to mitigate damages). Accordingly,
the Defendants’ “indemnity contract” defense fails as a
matter of law.

e. Whether Belevich 1is Entitled to
Damages.

Belevich has also moved for summary judgment on
the issue of damages. See doc. 53 at 9-15. The
appropriate measure of damages for breach of an
Affidavit of Support is that which “would put plaintiff
In as good a position as [he] would have been had the
contract been performed.” Younis, 597 F. Supp. 2d at
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554-55 (quoting Shumye, 555 F. Supp. 2d at 1024-25);
Stump v. Stump, No. 1:04-CV-253-TS, 2005 WL
2757329, at *6 (N.D. Ind.,Oct. 25, 2005). Accordingly,
courts calculate damages by subtracting the sponsored
immigrant’s annual income from the 125% poverty
threshold for each particular year. See, e.g., Younis, 597
F. Supp. 2d at 554. As explained above, supra Section
III-C-1-b, the record before the court shows that the
Defendants were in breach from August 8, 2015
through December 31, 2017 and, therefore, Belevich is
entitled to relief for this period. See id. However,
because genuine issues of material fact preclude
determination of Belevich’s income in 2018 and 2019,
Belevich has not shown he is entitled to relief for these
years. See supra Section III-C-1-c.

The differences between Belevich’s annual income
and the 125% poverty thresholds for August 8, 2015
through December 31, 2017 are as follows:

* August 8 - December 31, 2015: $5,885.00 (the
125% poverty threshold) - $960.00 (Belevich’s
income) = $4,925.00

+ 2016: $14,850.00 - $5,160.00 = $9,690.00

+ 2017: $15,075.00 - $5,480.00 = $9,595.00

Based on these calculations, the Defendants owe
Belevich a total of $24,210.00 in damages for this
period.

[ Whether Belevich is Entitled to
Prejudgment Interest.

Additionally, Belevich contends that he is entitled
to prejudgment interest on damages. Doc. 53 at 13-14.
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In federal question cases such as this one, the decision
of whether to grant prejudgment interest is controlled
by federal law. See Industrial Risk Insurers v. M.A.N.
Gutehoffnungshutte GmbH, 141 F.3d 1434, 1447 (11th
Cir. 1998). Where, as here, the relevant federal statute
is stlent regarding prejudgment interest, “traditional
equitable principles govern the award of such
compensation.” ATM- Exp., Inc. v. Montgomery, Ala.,
516 F. Supp. 2d 1242, 1252 (M.D. Ala. 2007) (citation
omitted). Stated differently, “awards of prejudgment
interest are equitable remedies, to be awarded or not
awarded in the district court’s sound discretion.”
Industrial Risk Insurers, 141 F.3d at 1447. In
exercising its discretion, the court is mindful that
“pre-judgment interest is not a penalty, but
compensation to the plaintiff for use of funds that were
rightfully his.” Id. at 1446-47 (quoting Ins. Co. of N.
America v. M/V Ocean Lynx, 901 F.2d 934, 942 (11th
Cir. 1990)).

Applying these principles to the case at bar, the
court concludes that the award of prejudgment interest
is appropriate here because the purpose behind
damages for breach of an Affidavit of Support is to “put
plaintiff in as good a position as [he] would have been
had the contract been performed,” Younis, 597 F. Supp.
2d at 554-55. Moreover, awarding prejudgment
interest on damages furthers the statutory purpose of
preventing the admission of aliens “likely . . . to become
a public charge” by “mak[ing] prospective sponsors
more cautious about sponsoring immigrants.” Erler,
824 F.3d at 1179; see ATM Exp., 516 F. Supp. 2d at
1252 (noting that “the decision to grant or deny
prejudgment interest hinges on whether to do so would
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further the congressional purposes underlying the
obligations imposed by the statute in question.”).

“In the absence of a controlling statute” for
calculating the rate of prejudgment interest, the
Eleventh Circuit has explained:

[Flederal courts’ choice of a rate . . . 1s usually
guided by principles of reasonableness and
fairness, by relevant state law, and by . . . the
rate that federal courts must use in awarding
post-judgment interest.

Industrial Risk Insurers, 141 F.3d at 1447 (emphasisin
original) (citing 28 U.S.C. § 1691 (1992)). In light of this
guidance, and because the INA authorizes courts to
order “corresponding remedies available under State
law” to enforce an affidavit of support, Belevich
contends that the court should apply the rate of “6%
per annum” prescribed by the Alabama Supreme Court
for prejudgment interest where “no written contract
controls the interest rate[.]” Doc. 53 at 13 (citing
Burgess Min. and Const. Corp. v. Lees, 440 So. 2d 321,
338 (Ala. 1983)). However, because the Affidavit of
Support is a creation of federal statutory law, rather
than state law, and because other district courts
granting prejudgment interest for breach of Affidavits
of Support have done so, the court uses the
statutorily-prescribed “rate that federal courts must
use in awarding post-judgment interest” to compute the
prejudgment interest owed. See Industrial Risk
Insurers, 141 F.3d at 1447.

In Erler v. Erler, the Northern District of California
explained: )
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In calculating the interest rate, the Court uses
the 52-week Treasury bill rate, and treats the
incoming funds as though they were reinvested
annually at the next year’s rate. The Court uses
the following formula to calculate each year’s
prejudgment interest accrued to today: (yearly
principal owed) x (year-end Treasury bill rate) =
annual interest amount. The Court then takes
the annual interest amount and divides it by the
daysin a year (365), and multiplies the quotient
by the number of days elapsed since the end of
the year in question. The product is the interest
that has accrued since the end of the year.

No. 12-¢v-02793 CRB (NC), 2018 WL 4773414, at *3
(N.D. Cal. Apr. 11, 2018) (citing Nelson v. EG & G
Energy Measurements Grp., Inc., 37 F.3d 1384, 1392
(9th Cir. 1994) (affirming calculation of prejudgment
interest for damages in ERISA case)). While the court
agrees with this approach, it departs from the Erler
court’s framework in one respect: rather than using
“the 52-week Treasury bill rate,” which was required
by the prior version of the federal statute governing
post-judgment interest, the court uses the “rate equal
to the weekly average l-year constant maturity
Treasury yield, as published by the Board of Governors
of the Federal Reserve System,” which is required by
the current version of the statute. See id.; 28 U.S.C.
§ 1961 (1992); 28 U.S.C. § 1691 (2000). Specifically, the
court uses “the weekly average 1l-year constant
maturity Treasury yield . . . for the calendar week
preceding” the end of each year that the Defendants
were in breach. See 28 U.S.C. § 1691 (2000) (requiring
courts to use the rate “for the calendar week
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preceding[] the date of the judgment”). Accordingly,
with this one exception, the court applies the Erler
court’s formula to the relevant data as follows:

Yearly RelevantAnnual [Daily ays [[nterest]
Prin- [Treasury {[nterestlnterest{Elap- Accr-
cipal  [Yield AmountAmountsed ued
Owed [Rate'® ince Since
nd [End of
of  [Year
Year

4,925.00.0065 . 1,267 $114.03
D

3,690.000.0087 B4.30 $207.23
9,595.000.0176 [168.87 $246.56

1$567.82

' For the yearly principals in 2015, 2016, and 2017, the court
applies the weekly average 1-year constant maturity Treasury
yield as published on December 25, 2015, December 30, 2016, and
December 29, 2017, respectively. See Data Download, BOARD OF
GOVERNORS OF THE FEDERALRESERVE SYSTEM, https://www.federal
reserve.gov/datadownload/Download.aspx?rel=H15&series=bafb
b6bc360d96888021f4c7h4b061f5&filetype=spreadsheetml&label=
include&layout=seriescolumn&from=08/08/2015&t0=12/31/2017
(last visited June 19, 2019).
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Therefore, for the period of August 8, 2015 through
December 31, 2017, the court awards Belevich $567.82
in prejudgment interest.

g. Whether Belevich is Entitled to
Specific Performance and Attorney’s
Fees.

Finally, Belevich contends that he is entitled to
attorney’s fees and costs of collection, as well as specific
performance. See 8 U.S.C. § 1183a(c) (authorizing
courts to award “specific performance and payment of
legal fees and other costs of collection”). As Belevich is
represented by counsel and has shown breach of the
Affidavit of Support, the court will allow him to move
for reasonable attorney’s fees and costs as the
prevailing party. See, e.g., Toure-Davis v. Davis, No.
WGC-13-916, 2015 WL 993575, at *6 (D. Md. Mar. 4,
2015) (allowing prevailing plaintiff to move for
attorney’s fees and costs in action for breach of
Affidavit of Support). However, because genuine issues
of material fact remain regarding whether the
Defendants have been in breach since January 1, 2018,
the court declines to award specific performance at this
juncture.

2. Intentional Infliction of Emotional
Distress

Belevich has also moved for summary judgment on
his claim of the tort of outrage, also known as
intentional infliction of emotional distress. See doc. 53
at 16. To recover on his outrage claim, Belevich must
demonstrate that the Defendants’ conduct (1) was
intentional or reckless; (2) was extreme and
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outrageous; and (3) caused Belevich emotional distress
so severe that no reasonable person could be expected
to endure it. See, e.g., Thomas v. BSE Indus.
Contractors, Inc., 624 So. 2d 1041, 1043-44 (Ala. 1993).
To prove his claim, Belevich cites the following
evidence from the record: after Belevich arrived in
Russia in August 2015, the Defendants informed him
of Kuznitsnyna’s plan to divorce him; Thomas cancelled
Belevich’s return flight from Russia, his credit card
account, and his cell phone account without his
consent; and Kuznitsnyna told Belevich she would call
the police if he attempted to enter their former marital
home. Docs. 55 at 21; 59 at 8; 56 at 14, 17. This conduct
purportedly caused Belevich “severe stress and
anxiety,” which culminated in a minor heart attack.
Doc. 54 § 6; 59 at 12. After Belevich returned to the
United States, the Defendants did not give Belevich
permission to stay at or retrieve his belongings from
his former home and stopped supporting Belevich
financially, rendering him temporarily homeless. Docs.
56 at 18; 54 9 8.

Based on this record, which the Defendants dispute,
see doc. 66 at 4-6, 11-12, summary judgment is
inappropriate. Moreover, even if all of Belevich’s
contentions were true, the court cannot conclude, as a
matter of law, that the Defendants’ conduct satisfies
the second element of the tort of outrage—that the
conduct was “so outrageous in character and so
extreme in degree as to go beyond all possible bounds
of decency, and to be regarded as atrocious and utterly
intolerable in a civilized society.” Little, 72 So. 3d at
1173 (quoting Horne v. TGM Assocs., L.P., 56 So. 3d
615,631 (Ala. 2010)). Under Alabama law, “[t]he tort of
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outrageis an extremely limited cause of action.” Wilson
v. Univ. of Alabama Health Servs. Found., P.C., 266 So.
3d 674, 676-677 (Ala. 2017), reh’g denied (June 15,
2018). Consequently, Alabama courts have historically
recognized the tort in only three situations:
“(1) wrongful conduct in the family-burial context;
(2) barbaric methods employed to coerce an insurance
settlement; and (3) egregious sexual harassment.” Id.
(citations omitted). While the tort of outrage is
cognizable outside of these three situations, a finding
that challenged conduct is “extreme and outrageous” is
exceedingly rare. See Littlev. Robinson, 72 So. 3d 1168,
1173 (Ala. 2011); O’Rear v. B.H., 69 So. 3d 106, 118-19
(Ala. 2011), abrogated on other grounds by Ex Parte
Vanderwall, 201 So. 3d 525 (Ala. 2015) (finding
“extreme- and outrageous” conduct where a family
physician prescribed drugs to a boy in exchange for sex
over several years, resulting in the boy’s drug
addiction). Here, the challenged conduct does not fall
into any of the three categories, and the court is not
aware of any case finding “extreme and outrageous”
conduct in the context of a contentious spousal or
romantic relationship (other than where there hasbeen
egregious sexual harassment)."” In light of the high

17 See Wright v. Wright, 654 So. 2d 542 (Ala. 1995) (upholding trial
court’s grant of summary judgment against plaintiff on tort of
outrage claim, where she testified defendant, her estranged
husband, beat her before and after they separated); Harris v.
McDavid, 553 So. 2d 567, 570 (Ala. 1989) (finding defendant’s
conduct failed to “rise to the level of outrageous conduct” where
defendant, plaintiff's former employer, had enticed her with
promises of marriage to leave her- husband and move to his
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standard imposed by Alabama law, the court cannot
find that the Defendants’ efforts to isolate and cut ties
with Belevich amount to conduct that is “extreme and
outrageous.” See doc. 58-1 at 30. Accordingly, the court
declines to grant Belevich’s motion as to his claim for
the tort of outrage. The claim remains in the case,
however, in light of the Defendants’ failure to move for
summary judgment.

V. CONCLUSION

In light of the foregoing, the court finds that
Belevich’s motion to strike, doc. 68, is due to be
granted, the Defendants’ motion for partial summary
judgment, doc. 58, is due to be denied, and Belevich’s
motion for summary judgment, doc. 53, is due to be
granted solely as to the contract claim for the August
8, 2015 to December 31, 2017 period. The court will '
issue a separate order consistent with this opinion.

DONE the 20th day of June, 2019.

/s/ Abdul Kallon
ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE

hometown; had had a sexual affair with her, causing her to become
pregnant; had convinced her to have an abortion; and then had
ended their personal and business relationships).
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APPENDIX D

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Civil Action Number
2:17-¢cv-1193-AKK

[Filed: June 20, 2019]

VALENTIN BELEVICH,
Plaintiff,
v.

KLAVDIA THOMAS and
TATIANA KUZNITSNYNA,

Defendants.

St Nt Nt N gt Nt et Nt Nt gt

ORDER AND PARTIAL JUDGMENT

Consistent with the accompanying Memorandum
Opinion, Belevich’s motion to strike, doc. 68, is
GRANTED, and the Defendants’ motion for partial
summary judgment, doc. 58, is DENIED. Belevich’s
motion for summary judgment, doc. 53, is GRANTED
IN PART. For the August 8, 2015 to December 31,
2017 period, JUDGMENT IS ENTERED in favor of
Belevich on his breach of contract claim, and Belevich




App. 47"

is AWARDED $24,210.00 in damages, plus $567.82 in
prejudgment interest, for a total partial judgment of
$24,777.82. This matter will proceed to a pretrial
conference on July 18, 2019 and a jury trial on August
26, 2019 on the tort of outrage claim and breach of
contract claim for the period beginning on January 1,
2018 solely to ascertain whether the Plaintiff can
establish that his income during this period fell below
the 125% federal poverty thresheld. The court directs
the parties to the Standard Pretrial Procedures
governing all pretrial deadlines, which is attached as
Exhibit A. '

DONE the 20th day of June, 2019.

/s/ Abdul Kallon
ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE




App. 48
EXHIBIT A

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

PRE-TRIAL DOCKET
HON. ABDUL K. KALLON, PRESIDING

BIRMINGHAM, ALABAMA

This case is set for a pre-trial hearing pursuant to
Rule 16 of the Federal Rules of Civil Procedure. A
conference-type hearing will be held at the Hugo Black
United States Courthouse in Birmingham, Alabama at
the time indicated.

The hearing will address all matters provided in
Rule 16, including the limitation of issues requiring
trial, rulings on pleading motions, and settlement
possibilities.

Counsel attending the conference are expected to be
well-informed about the factual and legal issues of the
case, and to have authority to enter appropriate
stipulations and participate in settlement discussions.
Counsel appearing at the conference will be required to
proceed at trial notwithstanding the naming of others
as designated trial counsel.

Promptly upon receipt of this notice, plaintiffs
counsel is to initiate discussions with other counsel
aimed at ascertaining which basic facts are not in
dispute, at clarifying the parties’ contentions (for
example, just what is denied under a “general denial”)
and at negotiating workable procedures and deadlines
for remaining discovery matters. At least four (4)
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business days 1n advance of the conference, plaintiff’s
counsel 1s to submit to chambers (via email at
kallon_chambers@alnd.uscourts.gov) a proposed
Pre-trial Order in Word format, furnishing other
counsel with a copy. It is anticipated that in most cases
the proposed order, with only minor insertions and
changes, could be adopted by the court and signed at
the close of the hearing.

A sample of a proposed Pre-trial Order is available
on the Chamber web site (http://www.alnd.usc
ourts.gov/content/judge-abdul-k-kallon) toillustrate the
format preferred by the court and also to provide
additional guidance and instructions. Each order must,
of course, be tailored to fit the circumstances of the
individual case.

Counsel drafting this proposed order should
consider the utility this document will provide for the
litigants, the jury, and the court alike. The court
anticipates using the pretrial order to (1) identify and
narrow the legal and factual issues remaining for trial,
and (2) provide jurors with the legal and factual
context of the dispute. This order should not revisit at
length arguments made in previous filings with the
court, nor should it serve as another venue for
adversarial posturing. Pretrial orders should be simple,
short, and informative.

IN ANY CASE WHERE COUNSEL HAVE
ANNOUNCED SETTLEMENT TO THE COURT, A
CONSENT JUDGMENT IN SATISFACTORY FORM
MUST BE PRESENTED TO THE COURT PRIOR TO
THE SCHEDULED TRIAL DATE; OTHERWISE, THE
- CASE WILL BE DISMISSED WITH PREJUDICE.
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APPENDIX E

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Civil Action Number:
2:17-cv-01193-AKK

[Filed: March 6, 2020]

VALENTIN BELEVICH, )
)

Plaintiff, )

)

vs. )
)

KLAVDIA THOMAS, TATIANA )
KUZNITSYNA, )
)

Defendants. )

)

ORDER

Before the court is Plaintiff’s motion for attorney’s
fees. Doc. 103. Defendants oppose the motion. Doc. 104.
For the reasons explained below, the motion is due to
be granted.

The relevant statute provides that “[rJemedies
available to enforce an affidavit of support under this
section include . . . payment of legal fees and other
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costs of collection.” 8 U.S.C. § 1183a(c).! The court thus
has discretion to award attorney’s fees as a way to
enforce affidavits of support.

Awarding attorney’s fees helps to enforce affidavits
of supportin at least two ways. First, without an award
of attorney’s fees, it would be difficult to “attract
competent counsel to represent the case.” See In re
Home Depot Inc., 931 F.3d 1065, 1082 (11th Cir. 2019).
By definition, a plaintiff seeking to enforce an affidavit
of support is impoverished and cannot afford to hire a
lawyer. Furthermore, because the amount of damages
at issue in these cases will usually be modest, a
contingency fee will also typically be inadequate to
attract counsel. Second, as another court has explained,
the possibility of adding legal fees to the debt provides
a powerful incentive for affiants to honor their pledges
of support: “Because the statute allows [the plaintiff] to
collect her reasonable attorney fees, [the defendant] is
likely to realize that avoiding his obligations and
fighting through a lawsuit can be substantially more
expensive than meeting his ongoing payment
obligations.” Wenfang Liu v. Mund, 748 F. Supp. 2d
958, 966 (W.D. Wis. 2010).

! In full, the statute says:

Remedies available to enforce an affidavit of support under
this section include any or all of the remedies described in
section 3201, 3203, 3204, or 3205 of Title 28, as well as an
order for specific performance and payment of legal fees
and other costs of collection, and include corresponding
remedies available under State law.
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Defendants argue that Plaintiff’s counsel is not
entitled to attorney’s fees since he did not receive the
full amount that he sought. As an initial matter,
Plaintiff is still the prevailing party even if he did not
get the full amount sought. More importantly, the
statute does not include a prevailing party
requirement. See § 1183a(c); see also Hardt v. Reliance
Standard Life Ins. Co., 560 U.S. 242, 252 (2010) (“The
words ‘prevailing party’ do not appear in this
provision. . . . We therefore hold that a fee claimant
need not be a ‘prevailing party’ to be eligible for an
attorney’s fees award.”). Instead, the statute describes
the payment of legal fees as a remedy “available to
enforce an affidavit of support.” § 1183a(c). The court
finds that awarding attorney’s fees is an appropriate
remedy in this case, because it is unlikely that Plaintiff
would have been able to secure counsel otherwise.

In statutory fee-shifting cases, courts should use the
lodestar method to calculate attorney’s fees. In re Home
Depot Inc., 931 F.3d at 1082. Under the lodestar
method, fees are “based on the product of the
reasonable hours spent on the case and a reasonable
hourly rate.” Id. at 1076. Plaintiff's counsel claims that
he spent a total of 208.8 hours on this case, and
requests compensation at a rate of $275.00 per hour.
Doc. 103-1 at 3, 5. Co-counsel for Plaintiff reports
spending 87.1 hours on the case, and requests
compensation at a rate of $200.00 per hour, though she
only asks for a $100.00 rate for the 11.5 hours she
spent at trial. Doc. 103-1 at 27. In total, then, Plaintiff
seeks attorney’s fees in the amount of $73,690.00.
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Defendants do not challenge whether the hours
spent are reasonable, except to say that Plaintiff’s
counsel should not be compensated for time spent on
the divorce proceedings in state court. But Plaintiff
does not seek compensation for this time, see doc. 110
at 3—4, so Defendants’ argument is irrelevant.

Defendants also do not challenge the
reasonableness of the hourly rate sought.? Plaintiff
submits two affidavits from local attorneys attesting
that $350.00-$400.00 1s a typical hourly rate for
lawyers working on other statutory fee-shifting cases.
Doc. 103-1 at 32—-38. Another affidavit from a specialist
in 1-864 cases attests that he normally receives a rate
of around $400.00. Id. at 40—44. All three affiants agree
that the proposed rates in this case are reasonable.

After reviewing the billing records, doc. 103-1 at
8-24, 30, the court finds that the less than 300 hours
spent on this case—including a motion to dismiss,
discovery, competing motions for summary judgment,
and a two-day trial—is reasonable. The court also find,
in light of counsels’ experience and education, and the
testimony of the affiants, that the proposed hourly
rates are reasonable.

Finally, Plaintiff requests reimbursements for costs
in the amount of $3,155.20. Defendants do not object,

% Curiously, Defendants argue that the co-counsel’s work should
be “subsumed as part of Counsel’s hourly rate.” Doc. 110 at 11.
Predictably, Plaintiff does not oppose compensating the
co-counsel’s work at the lead counsel’s hourly rate. However, the
court finds that it is appropriate to compensate different lawyers
at different rates.
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and after reviewing the claimed costs, Doc. 103-1 at
74-85, the court finds the costs to be appropriate.

Accordingly, Plaintiff's motion for attorney’s fees
and costs, doc. 103, is GRANTED. The court awards
to Plaintiff attorney’s fees in the amount of $73,690.00,
and costs in the amount of $3,155.20.

DONE the 6th day of March, 2020.

{s/ Abdul Kallon
ABDUL K. KALLON
UNITED STATES DISTRICT JUDGE
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APPENDIX F

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
No. 19-14668-BB
[Filed: December 20, 2021]

VALENTIN BELEVICH,

Plaintiff - Counter Defendant,
Appellee,

versus
KLAVDIA THOMAS,

Defendant - Counter Defendant,
Appellant,

TATIANA KUZNITSNYNA,

Defendant - Counter Claimant,
Appellant.

St N Nt Nt et vt Nt Nt et Nt Nt Nt v Nt vt acgut g

Appeal from the United States District Court
for the Northern District of Alabama

ON _PETITION(S) FOR REHEARING AND
PETITION(S) FOR REHEARING EN BANC
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BEFORE: JILL PRYOR, LUCK, and BRASHER,
Circuit Judges.:

PER CURIAM:

The Petitioh for Rehearing En Banc is DENIED, no
judge in regular active service on'the Court having
requested that the Court be polled on rehearing en
banc. (FRAP 35) The Petition for Panel Rehearing is
also denied. (FRAP 40)




