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United States Court of Appeals 
For The District of Columbia Circuit

September Term, 2021
l:06-cv-00670-CKK
Filed On: September 15, 2021

No. 19-7105

Larry Elliott Klayman,
Appellant

v.
Judicial Watch, Inc., et al.,

Appellees
BEFORE: Srinivasan, Chief Judge; Henderson, 

Rogers, Tatel, Millett, Pillard, Wilkins, 
Katsas, Rao, Walker, and Jackson, Circuit 
Judges; and Silberman, Senior Circuit 
Judge

ORDER
Upon consideration of appellant’s motion for en 

banc panel to consider 25-page petition for rehearing 
and motion for reconsideration by the full court, and 
the lodged 25-page petition for rehearing en banc; and 
appellant’s 15-page petition for rehearing en banc and 
supplement thereto, and the absence of a request by 
any member of the court for a vote, it is

ORDERED that the motion for en banc panel to 
consider 25-page petition for rehearing and motion for 
reconsideration by the full court be denied. The Clerk 
is directed to note the docket accordingly. It is
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FURTHER ORDERED that the 15-page petition 
for rehearing en banc be denied.

Per Curiam
FOR THE COURT: 
Mark J. Langer, Clerk

BY: Is/
Anya Karaman 
Deputy Clerk
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 19-7105 September Term, 2020
Filed On: July 30,2021

Larry Elliott Klayman,
Appellant

v.
Judicial Watch, Inc., et al., 

Appellees

Appeal from the United States District Court 
for the District of Columbia 

(No. l:06-cv-00670)

Before: Wilkins and Rao, Circuit Judges, 
and SiLBERMAN, Senior Circuit Judge

JUDGMENT
This cause came on to be heard on the record on 

appeal from the United States District Court for the 
District of Columbia and was argued by counsel. On 
consideration thereof, it is

ORDERED and ADJUDGED that the judg
ments and orders of the District Court appealed from 
in this cause be affirmed in full, in accordance with the 
opinion of the court filed herein this date.
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Per Curiam
FOR THE COURT: 
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy 
Deputy Clerk

Date: July 30, 2021
Opinion for the court filed by Circuit Judge Rao.
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued November 10, 2020 Decided July 30, 2021
No. 19-7105

Larry Klayman,
Appellant

v.
Judicial Watch, Inc., et al., 

Appellees

Appeal from the United States District Court 
for the District of Columbia 

(No. l:06-cv-00670)

John P. Szymkowicz argued the cause for appel
lant. With him on the briefs was John T. Szymkowicz. 
Larry E. Klayman entered an appearance.

Richard W. Driscoll argued the cause and filed the 
brief for appellee.

Before: Wilkins and Rao, Circuit Judges, and Sil- 
BERMAN, Senior Circuit Judge.

Opinion for the Court filed by Circuit Judge Rao.

RAO, Circuit Judge: Larry Klayman founded and 
ran Judicial Watch, a conservative watchdog group 
with the motto “Because No One is Above the Law.”
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This appeal concerns his departure from Judicial 
Watch in 2003 and the resulting hostility between 
Klayman and the Judicial Watch officers currently at 
its helm. Klayman filed a complaint against Judicial 
Watch and those officers asserting an array of claims, 
and Judicial Watch fired back with a series of counter
claims. During the fifteen years of ensuing litigation, 
Klayman lost several claims at summary judgment 
and then lost the remaining claims after a jury trial. 
The jury ultimately awarded Judicial Watch $2.3 mil
lion. On appeal, Klayman raises numerous issues 
spanning every stage of litigation, including discovery, 
pretrial, trial, and post-trial. Despite the volume of his 
challenges, none is meritorious. We affirm the district 
court.

I.

Larry Klayman founded Judicial Watch in 1994 
and served as its Chairman and General Counsel until 
his departure in 2003. Klayman and Judicial Watch 
have divergent accounts of why he left the organiza
tion. According to Klayman, he left voluntarily to run 
for the U.S. Senate. According to Judicial Watch, it 
forced Klayman to resign due to his misconduct. We re
count the facts as proven at trial and then recount the 
lengthy procedural history of this case.

A.

Klayman’s time at Judicial Watch came to a close 
after a meeting in May 2003 with two Judicial Watch
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officers, President Thomas Fitton and Secretary Paul 
Orfanedes. Klayman told them that his then-wife, 
Stephanie DeLuca, had filed a complaint for divorce al
leging infidelity and physical abuse, and he showed 
them a copy of the divorce complaint. Klayman admit
ted he was pursuing a romantic relationship with a Ju
dicial Watch employee. Klayman also told Fitton and 
Orfanedes about a violent altercation he had with 
DeLuca. As DeLuca later testified, Klayman “put his 
hands around [her] neck, and he started to shake [her] 
and bang pier] head against the car window.” J.A. 2999. 
Klayman then “punched his hand into the radio,” re
sulting in a broken hand. J.A. 3000. After hearing this 
information, Fitton told Klayman to resign. Negotia
tions over Klayman’s departure ensued over the next 
several months.

Meanwhile, in September 2003, Judicial Watch be- 
gan preparing its October newsletter, which was 
mailed to donors along with a cover letter signed by 
Klayman as Judicial Watch’s “Chairman and General 
Counsel.” After Klayman reviewed the newsletter, Ju
dicial Watch sent it to the printer.

While the newsletter was at the printer, Klayman 
and Judicial Watch executed a severance agreement in 
which Klayman agreed to resign effective September 
19, 2003. The severance agreement contains detailed 
provisions restricting the parties’ conduct. For exam
ple, it prohibits the parties from disparaging each 
other, but places no limits on their ability to provide 
fair comment. The agreement also prohibits Klayman 
from having access to Judicial Watch donor lists and
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requires him to pay personal expenses he owed to the 
organization. Judicial Watch paid Klayman $600,000 
under the severance agreement.

After Klayman left Judicial Watch, he ran to rep
resent Florida in the U.S. Senate. His campaign used 
American Target Advertising (“ATA”), the third-party 
vendor that Judicial Watch used for its mailings to do
nors. Through ATA, Klayman’s campaign obtained the 
names of Judicial Watch’s donors to use for campaign 
solicitations. Klayman lost the primary election for the 
Senate race.

Klayman then launched an effort he dubbed “Sav
ing Judicial Watch.” It included a web site, savingjudi- 
cialwatch.org, and a fundraising effort directed at 
Judicial Watch donors using the names obtained from 
ATA for his Senate run. In promotional materials, 
Klayman asserted that he left Judicial Watch to run 
for Senate. See, e.g., J.A. 2606 (“In 2003,1 left Judicial 
Watch to run for the U.S. Senate in Florida.”); J.A. 2613 
(Judicial Watch “created the false impression I left for 
some reason other than to run for the U.S. Senate.”). 
Klayman contended that Fitton and the Judicial Watch 
leadership team had mismanaged and corrupted the 
organization and that Klayman should be reinstated 
to lead Judicial Watch. After the Saving Judicial Watch 
campaign began, Judicial Watch received several let
ters from past donors who stated they would not do
nate to Judicial Watch until Klayman was reinstated. 
The hostility between Klayman and Judicial Watch 
continued over the next several years.
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B.

Klayman filed a complaint against Judicial Watch 
and several of its officers in 2006, asserting a panoply 
of claims. As relevant here, Klayman alleged that Ju
dicial Watch violated the Lanham Act, 15 U.S.C. 
§ 1125(a)(1), by publishing a false endorsement or ad
vertisement when it sent the newsletter identifying 
him as “Chairman and General Counsel” after he had 
left Judicial Watch. Klayman also alleged that Judicial 
Watch breached the severance agreement’s non-dis
paragement clause by preventing him from making 
fair comment about Judicial Watch. Klayman finally 
alleged that Judicial Watch defamed him by telling re
porters that he filed this lawsuit as a tactic to avoid 
paying the quarter-million dollars he owed Judicial 
Watch. In addition to damages, Klayman sought to re
scind the severance agreement.

Judicial Watch and its officers asserted counter
claims against Klayman. Judicial Watch alleged that 
Klayman breached the severance agreement by gain
ing access to Judicial Watch donor lists and by failing 
to repay the personal expenses he had agreed to pay. 
Judicial Watch also alleged that Klayman infringed on 
its trademarks, “Judicial Watch” and “Because No One 
is Above the Law,” by using them in his Saving Judicial 
Watch campaign. Judicial Watch later added a claim of 
unfair competition in violation of the Lanham Act, al
leging that Klayman made false statements when he 
represented that he left Judicial Watch to run for Sen
ate.
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During discovery, Klayman failed to produce doc
uments that were responsive to a set of supplemental 
requests from Judicial Watch. The magistrate judge or
dered him to produce them. After Klayman still failed 
to produce those documents, the district court sanc
tioned Klayman by precluding him from presenting 
any documents, or testifying to them, in support of his 
claims and defenses.

The parties filed numerous summary judgment 
motions. The district court granted partial summary 
judgment in favor of Judicial Watch on several of Klay- 
man’s claims and Judicial Watch’s counterclaim for the 
repayment of Klayman’s personal expenses. This par
tial summary judgment left only a few claims for trial, 
including Klayman’s breach of contract claim and Ju
dicial Watch’s counterclaims of breach of contract and 
Lanham Act violations.

As the trial approached, the district court ordered 
the parties to prepare a joint pretrial statement, in
cluding a list of witnesses and exhibits. Klayman sub
mitted a deficient pretrial statement by listing the 
testimony to be elicited from most witnesses as “all is
sues” and his exhibits as “all documents” on a particu
lar topic. J.A. 1896,1902. After several failed attempts 
at obtaining Klayman’s compliance, the district court 
sanctioned Klayman by striking the defective portions 
of the pretrial statement. Because the parties could in
troduce only witnesses or exhibits listed in the pretrial 
statement, this sanction barred Klayman from affirm
atively presenting witnesses or exhibits in support of 
his claims and defenses at trial.
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A thirteen-day jury trial took place in 2018. The 
primary factual issue was the reason for Klayman’s de
parture. Because of the sanctions, Klayman could pre
sent no evidence at trial other than his testimony,1 in 
which he asserted that he left Judicial Watch to run for 
the Senate. To support its position that Klayman was 
forced to resign, Judicial Watch elicited testimony from 
Judicial Watch officers Fitton and Orfanedes about the 
meeting in which Klayman told them of his miscon
duct. Klayman objected that this testimony was irrele
vant, but the district court overruled the objection. 
Judicial Watch also introduced the deposition of 
DeLuca, Klayman’s ex-wife, in which she testified that 
Klayman physically assaulted her and called her vul
gar names. Klayman objected to the name-calling as 
irrelevant, but the court admitted this testimony. The 
district court instructed the jury, refusing to give sev
eral instructions requested by Klayman. The jury re
turned a verdict for Judicial Watch, awarding a total of 
$2.3 million.

The district court initially entered a judgment on 
the verdict against Klayman on March 15, 2018, a day 
after the jury announced its verdict. The court later va
cated that judgment, however, so that Klayman could 
have more time to file post-trial motions. Klayman 
then moved under Federal Rules of Civil Procedure 50

1 Despite its earlier sanctions precluding Klayman from pre
senting testimony or evidence, the court later clarified that Klay
man could testify at trial. Because the sanctions only precluded 
Klayman from affirmatively introducing evidence, they did not 
preclude him from using documents that Judicial Watch intro
duced or cross-examining its witnesses.
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and 59 for a judgment as a matter of law, a new trial, 
or remittitur of the damages. The court denied his mo
tion and entered a final judgment against Klayman on 
March 18, 2019. Klayman moved under Federal Rule 
of Civil Procedure 60 for reconsideration of that denial 
and also sought the district court’s recusal. The district 
court denied that motion on August 7, 2019. Klayman 
filed his notice of appeal on September 6, 2019.

After concluding that Klayman’s appeal was 
timely, we proceed to address the merits. We have also 
considered and reject without written opinion Klay
man’s “peripheral arguments.” Aircraft Serv. Int’l, Inc. 
v. FERC, 985 F.3d 1013,1020 n.4 (D.C. Cir. 2021).

II.

Judicial Watch challenges the timeliness of Klay
man’s appeal and so we first address this threshold is
sue. To appeal a judgment, a party must file his notice 
of appeal within thirty days of entry of the judgment. 
Fed. R. App. P. 4(a)(1)(A). The time to appeal is ex
tended, however, upon the timely filing of certain mo
tions under the Federal Rules of Civil Procedure. Those 
motions include one “for judgment under Rule 50(b),” 
“for a new trial under Rule 59,” and “for relief under 
Rule 60 if the motion is filed no later than 28 days after 
the judgment is entered.” Fed. R. App. P. 4(a)(4)(A). If 
one of those motions is filed, the time to appeal is ex
tended until “the entry of the order disposing of the 
last such remaining motion,” and the appellant then 
has thirty days from that date to appeal. See Fed. R.
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App. P. 4(a)(4)(A). Although some refer to this exten
sion as “tolling” the time for appeal, that description is 
inaccurate. Unlike tolling, which merely pauses the 
clock until a specified event occurs, Rule 4(a)(4)(A) ef
fectively “re-starts the appeal time period.” See 16A 
Charles Alan Wright, Arthur R. Miller & Cathe
rine T. Struve, Fed. Prac. & Proc. § 3950.4 (5th ed. 
Apr. 2021 update).

The district court first entered a judgment on the 
verdict against Klayman on March 15, 2018. The court 
then vacated that judgment to allow Klayman to file 
post-trial motions. Klayman filed a motion under Fed
eral Rules of Civil Procedure 50 and 59, seeking a judg
ment as a matter of law, a new trial, or remittitur of 
the jury verdict. The district court denied that motion 
and entered a second judgment—a “final judgment”— 
against Klayman on March 18, 2019. :

At the outset, the parties both measure the time
liness of Klayman’s appeal from the “final judgment” 
entered by the district court on March 18, 2019—not 
the now-vacated judgment on the verdict. See Judicial 
Watch Br. 22-23; Klayman Reply Br. 15-16. Because 
Federal Rule of Appellate Procedure 4(a)(4)(A) is. a 
claims-processing rule instead of a jurisdictional rule, 
we hold the parties to that agreement.2 See Obaydul- 
lah v. Obama, 688 F.3d 784, 790-91 (D.C. Cir. 2012).

2 Given the parties’ agreement and the district court’s find
ing that the March 15, 2018, judgment was not a final judgment 
because it did not include the calculation of prejudgment interest, 
the district court’s vacatur of its judgment on the verdict to
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After the final judgment, Klayman filed a motion 
for reconsideration under Federal Rule of Civil Proce
dure 60. A motion under Rule 60 extends the time for 
appeal if it is “filed no later than 28 days after the judg
ment is entered.” Fed. R. App. P. 4(a)(4)(A)(vi) (empha
sis added). Klayman filed his Rule 60 motion twenty- 
five days after the court entered its final judgment, so 
the motion restarted his time to appeal. Klayman then 
appealed within thirty days from the district court’s 
denial of the second motion. Klayman’s appeal was 
thus timely.

Under the current Rule 4(a)(4)(A), Klayman’s mo
tion to reconsider brought under Federal Rule of Civil 
Procedure 60 qualifies as a motion that can, and did, 
restart his time to appeal. In 1993, Federal Rule of Ap
pellate Procedure 4(a)(4)(A) was amended to add mo
tions under Rule 60. Judicial Watch attempts to rely on 
American Security Bank u. John Y. Harrison Realty for 
the proposition that “a motion to reconsider the denial

provide Klayman with more time to file post-trial motions does 
not impact our analysis of the timeliness of this appeal. We note, 
however, that a district court may not vacate a final judgment to 
provide a party more time to file a motion for judgment as a mat
ter of law pursuant to Federal Rule of Civil Procedure 50(b) or a 
motion for a new trial or amended judgment pursuant to Federal 
Rule of Civil Procedure 59(b), (d), or (e). See Fed. R. Civ. P. 6(b)(2) 
(prohibiting district courts from extending certain deadlines); 
Wilburn v. Robinson, 480 F.3d 1140, 1144 (D.C. Cir. 2007); 
Toolasprashad v. Bureau of Prisons, 286 F.3d 576, 582 (D.C. Cir. 
2002); see also 4B Charles Alan Wright, Arthur R. Miller & 
Adam N. Steinman, Fed. Prac. & Proc. § 1167 (4th ed. Apr. 2021 
update) (explaining Rule 6(b)(2)’s prohibition on district courts 
extending the time to appeal).
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of a motion for a new trial does not operate to toll the 
running of the appeal period.” 670 F.2d 317, 320 (D.C. 
Cir. 1982). Yet when that case was decided, Federal 
Rule of Appellate Procedure 4(a)(4)(A)’s list of motions 
that restarted the time to appeal did not include mo
tions under Federal Rule of Civil Procedure 60. See 
Fed. R. App. P. 4(a)(4)(A) (1981). Our interpretation in 
American Security Bank of the now-outdated rule is of 
no consequence to this case.

Judicial Watch also argues, as a policy matter, that 
an appellant should benefit from restarting his time to 
appeal only once, preventing the proverbial second bite 
at the apple. Because KLayman restarted his time to 
appeal with his first motion for a new trial under Rule 
59, Judicial Watch maintains that his second motion 
asking for reconsideration under Rule 60 was imper
missibly successive. We need not decide whether an ap
pellant may restart his time to appeal more than once 
because Klayman’s motions were not successive for the 
purpose of his time to appeal. The parties agree that 
we measure the time to appeal from the final judg
ment. After the final judgment, Klayman filed only one 
motion that restarted his time to appeal—the motion 
under Rule 60. His earlier Rule 59 motion, which re
sulted in the vacatur of the judgment on the verdict, 
preceded the final judgment and is therefore irrelevant 
for the timeliness of the appeal. Although Klayman 
filed multiple post-trial motions, only his second mo
tion restarted his time to appeal, so we need not deter
mine whether an appellant may benefit from Federal 
Rule of Appellate Procedure 4(a)(4)(A)’s restarting
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more than once. We hold that Klayman’s appeal was 
timely and proceed to the merits.

III.

We begin with the district court’s rulings before 
trial. Klayman challenges the district court’s two sanc
tions against him for his pretrial conduct. We review 
the imposition of sanctions for abuse of discretion. See 
Dellums v. Powell, 566 F.2d 231, 235 (D.C. Cir. 1977). 
Neither of Klayman’s sanctions was an abuse of discre
tion.

A.
First, the district court did not abuse its discretion 

when it sanctioned Klayman for his failure to provide 
any documents in response to Judicial Watch’s supple
mental discovery requests. After Klayman failed to 
provide any documents and instead objected to each 
request, Judicial Watch moved to compel his response. 
The magistrate judge granted the motion, ordering 
Klayman to provide documents in response to all but 
one request within ten days. Several months later, the 
magistrate judge learned that Klayman had not pro
duced any documents in response and warned him that 
further noncompliance would risk sanctions. More 
than five months after the magistrate judge’s original 
order, Klayman had not produced any documents, so 
Judicial Watch moved for sanctions. Klayman provided 
no response to that motion.
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The magistrate judge found Klayman had con
ceded the motion, though the judge also found the 
sanction warranted on the merits and recommended 
that the district court sanction Klayman by precluding 
him from testifying or presenting documents to sup
port his claims and defenses. Klayman objected to the 
recommendation, but the district court explained that 
he had conceded the motion by failing to respond to it 
before the magistrate judge. Nonetheless, the court 
considered Klayman’s objections on the merits, but 
overruled them and entered the sanction.

We need not delve into the merits of this sanction 
because Klayman waived his challenge to it by failing 
to oppose Judicial Watch’s motion before the magis
trate judge. See D.D.C. Local R. 7(b); D.D.C. Local R. 
72.2(b). Although Klayman objected to the magistrate 
judge’s recommendation, “[ijssues raised for the first 
time in objections to the magistrate judge’s recommen
dation are deemed waived.” Marshall v. Chater, 75 F.3d 
1421, 1426 (10th Cir. 1996) (collecting cases). Because 
Klayman conceded the sanction below, he cannot raise 
it for our consideration on appeal.

Even if we were to review the merits, we find no 
abuse of discretion in the admittedly severe sanction. 
A district court may sanction a party who “fails to 
obey an order to provide or permit discovery.” Fed. R. 
Civ. P. 37(b)(2)(A). Those sanctions may include “pro
hibiting the disobedient party from supporting or 
opposing designated claims or defenses, or from in
troducing designated matters in evidence.” Fed. R. 
Civ. P. 37(b)(2)(A)(ii). Choosing a sanction “should be
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guided by the concept of proportionality between of
fense and sanction.” Bonds v. District of Columbia, 93 
F.3d 801, 808 (D.C. Cir. 1996) (cleaned up). To assess 
whether a severe sanction, like the preclusion of evi
dence, is warranted, “the district court may consider 
the resulting prejudice to the other party, any preju
dice to the judicial system, and the need to deter simi
lar misconduct in the future.” Id.

The district court reasonably determined that 
these factors favored sanctioning Klayman. First, 
Klayman’s refusal to provide documents resulted in 
prejudice to Judicial Watch, because it had to file its 
summary judgment motions without an opportunity to 
review the documents that supported Klayman’s 
claims and defenses. Klayman cannot avoid a finding 
of prejudice by pointing to the fact that he provided 
some discovery, including 1,047 pages of documents 
and interrogatory responses. The district court sanc
tioned Klayman for not providing discovery in re
sponse to particular requests, and Klayman has not 
contended that any of the 1,047 pages he produced 
were responsive to those requests. That he produced 
some discovery does not excuse his failure to produce 
all properly requested discovery. Second, Klayman’s re
peated refusal to comply with a court order prejudiced 
the judicial system. His stonewalling required multiple 
rounds of judicial involvement from both the magis
trate judge and district court, “squandering [the] 
scarce judicial resources (and the resources of other 
litigants).” Founding Church of Scientology of Wash., 
D.C., Inc. v. Webster, 802 F.2d 1448, 1458 (D.C. Cir.
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1986). Third, the sanction was reasonably designed to 
deter future misconduct. By failing to engage in the 
discovery process, Klayman disrespected the court and 
the judicial process. See Weisberg v. Webster, 749 F.2d 
864, 872 (D.C. Cir. 1984) (explaining that a court may 
impose a broad sanction to remove “an incentive to test 
the court” because a limited sanction “may present [a 
recalcitrant party] with nothing to lose and something 
to gain”).

The court’s sanction was proportional to Klay- 
man’s flagrant refusal to comply with the court’s dis
covery order. The district court acted within its 
discretion by precluding Klayman from presenting 
documents in support of his claims and defenses.

B.

Second, the district court did not abuse its discre
tion when it sanctioned Klayman for his inadequate 
pretrial statement. A pretrial statement serves to 
“narrow the issues” for trial and put “the Court and 
the parties on notice of which issues of fact and law 
are in dispute.” Winmar, Inc. v. Al Jazeera Inti, 741 
F. Supp. 2d 165, 185 (D.D.C. 2010). The pretrial state
ment avoids trial by ambush. Consistent with ordinary 
practice, the district court ordered the pretrial state
ment to include a list of witnesses and exhibits to be 
used at trial. Klayman argues that the district court 
sanctioned him merely for not providing sufficiently 
detailed descriptions of his witnesses and exhibits.
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That contention severely distorts the misconduct for 
which the court struck Klayman’s pretrial statement.

When the district court ordered the parties to pre
pare a joint pretrial statement, it warned that the fail
ure to conform with the order’s directives could result 
in sanctions. Klayman rebuffed Judicial Watch’s efforts 
to confer on the statement as ordered. He then re
quested an extension on the eve of the deadline for 
the statement, which the district court reluctantly 
granted.

In the pretrial statement eventually submitted, 
Klayman’s entries flouted the court’s order. First, the 
order required each party to submit a witness list iden
tifying the witnesses to be called and briefly describing 
the testimony to be elicited. For sixteen of twenty-three 
witnesses, Klayman described their testimony as cov
ering “all issues.” J.A. 1896. And his twenty-fourth wit
ness listed “[a] 11 Judicial Watch employees in the last 
six years since Klayman left,” again covering “all is
sues.” J.A. 1898. Second, the order required each party 
to submit a list identifying the exhibits intended to be 
used. Instead of listing specific exhibits as required, 
Klayman listed eight general categories of documents, 
including one category for “[a] 11 correspondence to and 
from Klayman and Judicial Watch concerning [a cli
ent].” J.A. 1902.

After finding the pretrial statement deficient, the 
district court ordered the parties to work together to 
revise it. Klayman failed to propose any revisions and 
sought another extension, again on the eve of the
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deadline. Although the district court granted the ex
tension, it warned Klayman that no further extensions 
would be granted and failure to comply would result in 
striking his portions of the statement. Klayman failed 
to meet the deadline due to a car accident, so the 
court granted a third extension coupled with the 
same warning of sanctions. Klayman failed to meet 
the thrice-extended deadline. Accordingly, the district 
court sanctioned him by striking his parts of the pre
trial statement, which precluded Klayman from af
firmatively presenting any evidence in support of his 
claims and defenses at trial. As the facts make plain, 
the district court did not sanction Klayman merely for 
a lack of detail; it sanctioned him for his “utter[] 
fail[ure] to discharge his obligations in the course of 
pretrial proceedings.” J.A. 2017. That sanction was rea
sonable.

Under Federal Rule of Civil Procedure 16, a dis
trict court may sanction a party who “fails to obey a 
scheduling or other pretrial order.” Fed. R. Civ. P. 16(f) 
(incorporating the sanctions of Federal Rule of Civil 
Procedure 37(b)(2)(A)(ii)-(vii)). The district court rea
sonably exercised its discretion by imposing the sanc
tion on Klayman. First, Klayman’s deficient pretrial 
statement prejudiced Judicial Watch. Because his in
adequate pretrial statement failed to narrow the is
sues for trial, Klayman deprived Judicial Watch of the 
notice of the disputes for trial that a pretrial statement 
is meant to afford. Second, as the district court ex
plained, Klayman burdened the judicial system by fail
ing to conduct “what should have been a relatively
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straightforward administrative task.” J.A. 2020. Be
cause of Klayman’s refusal to prepare an adequate pre
trial statement, the court “spent countless hours 
attempting to secure Klayman’s basic compliance” 
with the court’s order—to no avail. J.A. 2020. Third, the 
sanction was necessary to deter similar misconduct. 
The process of preparing a pretrial statement should 
not be onerous, and Klayman’s sanction deters others 
from attempting to make it as onerous as he did.

Klayman contends that he should have received a 
lesser sanction, but the sanction of striking the de
fective parts of his pretrial statement was propor
tional to his misconduct. To be sure, as the district 
court acknowledged, this sanction was severe, as it pro
hibited Klayman from presenting any evidence at 
trial. Klayman, however, ignored the district court’s re
peated warnings and the multiple opportunities to 
comply with a simple directive to present an adequate 
pretrial statement. The court attempted a variety of 
measures to obtain Klayman’s compliance, but none al
leviated his ongoing misconduct. Accordingly, the court 
did not abuse its discretion by striking Klayman’s pre
trial statement.

IV.
We next consider the district court’s grant of par

tial summary judgment to Judicial Watch, which we 
review de novo. See Jeffries v. Barr, 965 F.3d 843, 859 
(D.C. Cir. 2020). To obtain summary judgment, the mo
vant must “shown that there is no genuine dispute as
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to any material fact and the movant is entitled to judg
ment as a matter of law.” Fed. R. Civ. P. 56(a). “[A] dis
pute about a material fact is ‘genuine’ if the evidence 
is such that a reasonable jury could return a verdict for 
the nonmoving party ” Jeffries, 965 F.3d at 859 (cleaned 
up).

Klayman challenges the district court’s decision to 
grant summary judgment to Judicial Watch on four of 
his claims and one of Judicial Watch’s counterclaims. 
We discuss each in turn, though no challenge is meri
torious.

A.

We begin with the grant of summary judgment to 
Judicial Watch on Klayman’s claims under the Lan- 
ham Act. Among other things, the Lanham Act pro
vides a cause of action to combat consumer confusion 
about a person’s affiliation, such as a false endorse
ment or false advertising. See 15 U.S.C. § 1125(a)(1). 
Klayman alleged that Judicial Watch violated the Lan
ham Act by sending a newsletter to its donors that 
identified him as “Chairman and General Counsel” af
ter he had left Judicial Watch. According to Klayman, 
Judicial Watch’s use of his name in the newsletter 
amounted to a false endorsement and false advertise
ment.

This circuit has yet to address whether a celebrity, 
which Klayman asserts he is, may bring a Lanham Act 
claim based on misleading or deceptive use of his name 
or likeness, though several of our sister circuits have
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approved of such claims. See Parks v. LaFace Records, 
329 F.3d 437,445-46 (6th Cir. 2003); Wendt v. Host Inti, 
Inc., 125 F.3d 806, 812 (9th Cir. 1997). We need not de
cide that question today. Even assuming such a claim 
is viable, the district court appropriately granted sum
mary judgment against Klayman in this case.

There was no genuine dispute of material fact that 
Klayman authorized the use of his name in the news
letter, so it was neither a false endorsement nor a false 
advertisement. Klayman testified in his deposition 
that he routinely reviewed the monthly newsletter be
fore Judicial Watch sent it out, and he affirmed that he 
signed the newsletter’s cover letter as Chairman and 
General Counsel. As proven by his handwritten edits 
on a draft, Klayman edited the newsletter at issue, 
which Judicial Watch approved for printing while 
Klayman still worked there. When Klayman later re
signed, the newsletter had already been delivered for 
mailing.

Klayman argues that he did not authorize the use 
of his name in the newsletter after he left Judicial 
Watch. But this argument ignores that the Lanham 
Act focuses on “false or misleading statements of fact 
at the time they were made” Newcal Indus., Inc. v. Ikon 
Off Sol, 513 F.3d 1038, 1053 (9th Cir. 2008) (cleaned 
up) (emphasis added). When Judicial Watch wrote the 
newsletter identifying Klayman as “Chairman and 
General Counsel,” Klayman was the Chairman and 
General Counsel. His subsequent resignation does not 
render the newsletter a false endorsement or adver
tisement.
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B.

We next consider the district court’s grant of sum
mary judgment to Judicial Watch on Klayman’s breach 
of contract claim. Klayman asserted that Judicial 
Watch breached the severance agreement by prevent
ing him from making fair comment in interviews. The 
severance agreement prohibited both parties from dis
paraging each other and then stated that “[n]othing in 
this paragraph is intended to, nor shall be deemed to, 
limit either party from making fair commentary on the 
positions or activities of the other following the Sepa
ration Date.” J.A. 2586.

Klayman proffered two documents to support this 
claim. First, he pointed to an email from Leslie Bur
dick, a C-SPAN employee, stating that Fitton “asked 
that we don’t schedule Larry [Klayman] on anything 
related to the case.” J.A. 1278. Second, Klayman 
pointed to a memorandum from his campaign manager 
stating that “Fitton of Judicial Watch had requested 
that CNN not book Mr. Klayman to discuss any aspect 
of the case.” J.A. 1247-48.

Both documents, however, are hearsay. Hearsay is 
a statement that “the declarant does not make while 
testifying at the current trial or hearing” and is offered 
“to prove the truth of the matter asserted in the 
statement.” Fed. R. Evtd. 801(c). At summary judg
ment, a party need not present evidence in a form that 
is currently admissible. See Fed. R. Civ. P. 56(c). But 
“[t] o survive summary judgment,” he “must produce 
evidence capable of being converted into admissible
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evidence.” Greer v. Paulson, 505 F.3d 1306, 1315 (D.C. 
Cir. 2007) (cleaned up). As we have explained, when 
proffered evidence is “sheer hearsay, it counts for noth
ing on summary judgment.” Id. (cleaned up).

Although Klayman suggests he could have sub
poenaed the “witnesses at CNN and Cspan [sic],” he 
fails to explain how those unidentified witnesses’ tes
timony would be admissible. Klayman Br. 41. For ex
ample, Burdick’s email stated that Fitton “asked that 
we don’t schedule Larry on anything related to the 
case.” J.A. 1278. It is not clear to whom Fitton made 
this request—perhaps he asked Burdick directly or 
perhaps he asked someone else at C-SPAN who re
layed the request to Burdick. If it is the latter, Bur
dick’s statement of what Fitton told someone else 
would create an additional layer of hearsay. The cam
paign manager’s memorandum contains a similar 
problem; it states that Fitton requested that “CNN” 
not book Klayman. Yet Klayman has provided no ex
planation of how he would cut through these layers of 
hearsay to have the statements admitted, and his gen
eral reference to calling witnesses from C-SPAN and 
CNN is not enough to carry his burden. Summary 
judgment was appropriate for Klayman’s breach of 
contract claim because he failed to establish how this 
hearsay was “capable of being converted into admissi
ble evidence.” Greer, 505 F.3d at 1315 (cleaned up).



App. 27

C.

We turn to the district court’s grant of summary 
judgment to Judicial Watch on Klayman’s defamation 
claim. Klayman alleged that Judicial Watch defamed 
him by telling reporters that he filed this lawsuit as a 
“tactical maneuver designed to distract attention away 
from the fact that Klayman owes more than a quarter 
of a million dollars to Judicial Watch.” J.A. 31 (empha
sis omitted).

To prove defamation, a public figure3 must estab
lish, among other things, that the defamatory state
ment was made with “actual malice” Jankovic v. Int’l 
Crisis Grp., 822 F.3d 576, 589 (D.C. Cir. 2016) (quoting 
New York Times Co. v. Sullivan, 376 U.S. 254, 280 
(1964)). Actual malice means the defendant made the 
statement “with knowledge that it was false or with 
reckless disregard of whether it was false or not.” Id. 
(quoting Sullivan, 376 U.S. at 280). Actual malice en
compasses when “the defendant in fact entertained se
rious doubts as to the truth of his publication.” Id. 
(citation and quotation marks omitted).

Klayman presented no evidence that Judicial 
Watch made its statement with actual malice Because 
Judicial Watch knew that Klayman disputed the debt, 
he contends that Judicial Watch had a serious doubt 
about the truth of its statement. Judicial Watch, how
ever, had conducted two audits on which it based its 
understanding that Klayman owed the debt. Although 
Klayman disputed the audits’ findings, he offered no

3 Klayman has not disputed that he is a public figure.
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evidence that Judicial Watch harbored doubt about 
him owing the debt. Klayman also argues that Judicial 
Watch harbored a serious doubt about the truth of his 
owing a $250,000 debt because that amount includes 
debt owed by his law firm, so Klayman was not person
ally liable for all of it. Yet the severance agreement re
quires Klayman’s law firm to pay Judicial Watch a debt 
of about $80,000, and Klayman indemnified his firm. 
Judicial Watch could have reasonably believed that 
Klayman was on the hook for his law firm’s debt.

Because Klayman failed to establish a dispute of 
material fact that Judicial Watch made its statement 
with actual malice, his defamation claim could not sur
vive summary judgment.

D.

We finally consider the district court’s grant of 
summary judgment to Judicial Watch on its breach of 
contract counterclaim. Judicial Watch asserted that 
Klayman breached his commitment in the severance 
agreement “to reimburse Judicial Watch for personal 
costs or expenses incurred by him during his employ
ment.” J.A. 2592. Klayman agreed to pay those reim
bursements within seven days of receiving notification 
of the reimbursement amounts.

Undisputed evidence established that Klayman 
failed to reimburse Judicial Watch for his personal 
expenses as required by the severance agreement. 
Judicial Watch presented a declaration from Susan 
Prytherch, its Chief of Staff, who had reviewed
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Klayman’s expenses at Judicial Watch to determine 
whether they were personal or business expenses. She 
attested that Judicial Watch sent Klayman fifty-one in
voices for his personal expenses that included explana
tions of the charges and supporting documentation, 
but he had not paid any. Judicial Watch also submitted 
copies of those invoices.

Klayman renews his argument that the invoices 
were fraudulent documents manufactured after the 
fact. Yet Klayman has failed to support that assertion 
with anything other than his say-so, nor has he pro
vided any evidence that he did not owe the expenses 
listed on the invoices. Klayman has thus failed to cre
ate a genuine dispute of material fact, and the district 
court correctly granted summary judgment to Judicial 
Watch on its counterclaim.

In sum, we affirm the district court’s grant of par
tial summary judgment to Judicial Watch.

V.
After the partial summary judgment, only a few 

claims remained for trial. We turn to Klayman’s chal
lenges to two lines of evidence admitted at trial. This 
court reviews the admission of evidence for abuse of 
discretion. See Henderson v. George Wash. Univ.y 449 
F.3d 127, 132-133 (D.C. Cir. 2006). To preserve a chal
lenge to the admission of evidence for appeal, however, 
a party must object and “stated the specific ground, 
unless it was apparent from the context.” Fed. R. Evid. 
103(a)(1). When a party raises a new ground for his
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objection on appeal, we review only for plain error. See 
United States u. David, 96 F.3d 1477, 1481 (D.C. Cir. 
1996); accord 1 McCormick ON EviD. § 52 (8th ed. Jan. 
2020 update).

A.

Klayman first contends that the evidence of his 
forced resignation and name-calling of his ex-wife was 
irrelevant, but even if it was relevant, this evidence 
was too prejudicial to admit. Because he appears to 
have objected on this ground below, we review for 
abuse of discretion. See Henderson, 449 F.3d at 132-33. 
Under Federal Rule of Evidence 402, evidence must be 
relevant to be admissible. “Evidence is relevant if. .. 
it has any tendency to make a fact more or less proba
ble than it would be without the evidence” and “the fact 
is of consequence in determining the action.” Fed. R. 
Evid. 401.

The evidence regarding Klayman’s forced resigna
tion and name-calling of his ex-wife was relevant. Ju
dicial Watch asserted that Klayman engaged in unfair 
competition in violation of the Lanham Act by falsely 
representing in his Saving Judicial Watch campaign 
that he left Judicial Watch to run for U.S. Senate. To 
prove those statements were false, Judicial Watch in
troduced the evidence that Klayman had been forced 
to resign due to his misconduct. This evidence of mis
conduct included his ex-wife’s testimony about the 
vulgar names that Klayman had called her, and she 
included these allegations of verbal abuse in her
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divorce complaint, a copy of which Klayman had shown 
to Fitton and Orfanedes. Accordingly, evidence that 
Klayman was forced to resign due to misconduct 
tended to make the fact that he left to run for Senate 
less probable than it would have been without that ev
idence. See Fed. R. Evid. 401(a). And the fact of Klay- 
man’s departure was of consequence for Judicial 
Watch’s Lanham Act claim because it had to prove that 
Klayman made a false representation. See Fed. R. 
Evid. 401(b); see also 15 U.S.C. § 1125(a)(1). This evi
dence was therefore relevant.

Even if a piece of evidence is relevant, it may be 
inadmissible if it is unfairly prejudicial. Fed. R. Evid. 
403. ‘TJnfair prejudice” means “an undue tendency to 
suggest decision on an improper basis, commonly, 
though not necessarily, an emotional one.” Fed. R. 
Evid. 403 advisory committee’s note to 1972 amend
ment. This rule “tilts, as do the rules as whole, toward 
the admission of evidence in close cases.” Henderson, 
449 F.3d at 133 (cleaned up).

Klayman argues that the evidence of his forced 
resignation was substantially more prejudicial than 
probative. He contends that the jury hearing about his 
pursuit of a relationship with a Judicial Watch em
ployee and his name-calling of his ex-wife prejudiced 
him by inciting the jury to decide based on emotion. We 
disagree. Klayman’s pursuit of a relationship with an 
employee and alleged verbal abuse of his ex-wife had 
significant probative value because a central issue in 
the case was whether Klayman left Judicial Watch to 
run for Senate or whether he was forced to resign due
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to his misconduct. To be sure, evidence of his miscon
duct carried some risk of prejudice for Klayman. The 
district court acted within its discretion, however, to 
find that the risk did not substantially outweigh the 
evidence’s probative value, particularly because “a dis
trict court virtually always is in the better position to 
assess the admissibility of the evidence in the context 
of the particular case before it.” Sprint/United Mgmt. 
Co. v. Mendelsohn, 552 U.S. 379, 387 (2008).

B.

Klayman also argues that the evidence of his in
appropriate relationship with a Judicial Watch em
ployee constituted impermissible character evidence. 
In particular, he asserts that this evidence constituted 
“bad acts” admitted in violation of Federal Rule of Ev
idence 404(b). Klayman Br. 61. Although that rule pro
hibits the admission of evidence “to prove a person’s 
character in order to show that on a particular occasion 
the person acted in accordance with the character,” it 
does not bar admission if the evidence is used for an
other permissible purpose. See Fed. R. Evid. 404(b). 
Judicial Watch offered the evidence of Klayman’s inap
propriate relationship to prove that he was forced to 
resign due to his misconduct, thereby establishing that 
it was false for Klayman to advertise that he left Judi
cial Watch to run for Senate. Because the evidence was 
not admitted to show that Klayman acted in conform
ance with his character on a particular occasion, Rule 
404(b) did not prohibit its admission.
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VI.

We next address Klayman’s challenges to the jury 
instructions, or more specifically, the lack of certain in
structions. We review de novo the refusal to provide a 
requested instruction. Czekalski u. LaHood, 589 F.3d 
449, 453 (D.C. Cir. 2009). Klayman challenges the dis
trict court’s failure to give two instructions.

Klayman first contends the district court should 
have instructed the jury on the sanctions it issued 
against him—what he describes as an instruction on 
“why the case was tried in a ‘bizarre’ fashion.” Klay
man Br. 63 (capitalization omitted). His proposed in
struction reads in full:

The Court has imposed sanctions on Larry 
Klayman, which limits his ability to testify 
and present evidence to prove the counts of 
his second amended complaint against Judi
cial Watch and evidence of damages as well as 
in his defense. Larry Klayman contends that 
these sanctions were the result of personal 
animus towards him and my political preju
dice against him, since I was appointed by 
President Bill Clinton and my husband actu
ally defended Secret Service agents in the 
Monica Lewinsky scandal of the late 1990’s. 
Larry Klayman has sued both Bill and Hillary 
Clinton many times, both as the founder, for
mer chairman and general counsel of Judicial 
Watch, and thereafter.

In addition, Larry Klayman contends that I 
have acted unethically and has filed two eth
ics complaints before the Judicial Council of
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this Court and has at least one pending now. 
Larry Klayman has previously moved to dis
qualify me under 28 U.S.C. § 144, and he con
tends that I necessarily should have recused 
myself under that statute or at least had an
other judge or judges rule on his motion. I re
fused to do either.

J.A. 2051.

This outlandish instruction is improper. Jury in
structions are meant to “fairly present the applicable 
legal principles and standards.” Joy v. Bell Helicopter 
Textron, Inc., 999 F.2d 549,556 (D.C. Cir. 1993) (cleaned 
up). Klayman’s instruction states no law; it describes 
the fact of Klayman’s sanctions tacked onto his conten
tions about the court’s purported bias. A jury instruc
tion is no place for a litigant’s diatribe. The district 
court correctly refused to give Klayman’s instruction.

Klayman also argues that the district court failed 
to properly instruct the jury on an element of trade
mark infringement. Judicial Watch asserted that Klay
man infringed on its trademarks “Judicial Watch” and 
“Because No One is Above the Law.” To establish trade
mark infringement, Judicial Watch needed to prove, 
among other elements, that Klayman’s use of its 
trademarks created a “likelihood of confusion” among 
consumers. See Am. Soc’y for Testing & Materials v. 
Public.Resource.Org, Inc., 896 F.3d 437, 456 (D.C. Cir. 
2018). Klayman argues that the court erred by failing 
to instruct the jury that likelihood of confusion re
quires confusion by an “appreciable number” of con
sumers. But his only support for this proposition comes
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from two unpublished decisions of our district court, 
which are of course not precedential. See In re Exec. Off 
of President, 215 F.3d 20, 24 (D.C. Cir. 2000).

Here the district court instructed the jury on the 
likelihood of confusion element by setting out factors 
to consider. The district court’s instruction, “when 
viewed as a whole,... fairly presented] the applicable 
legal principles and standards.” Czekalski, 589 F.3d at 
453 (cleaned up). This circuit “has yet to opine on the 
precise factors courts should consider when assessing 
likelihood of confusion,” but we have referred approv
ingly to the “multi-factor tests” of our sister circuits. 
Am. Soc ‘y for Testing, 896 F.3d at 456 (citing AMF, Inc. 
v. Sleekcraft Boats, 599 F.2d 341, 348-49 (9th Cir. 
1979), abrogated on other grounds by Mattel, Inc. v. 
Walking Mountain Prods., 353 F.3d 792 (9th Cir. 2003); 
Polaroid Corp. v. Polarad Elecs. Corp., 287 F.2d 492, 
495 (2d Cir. 1961)). The district court’s instruction was 
also based on a model instruction. See 3A Kevin F. 
O’Malley, et al., Fed. Jury Prac. & Instr. § 159:25 
(6th ed. 2012); J.A. 2333. Neither our sister circuits nor 
the model instruction mention the number of consum
ers likely to be confused. No instruction on the number 
of consumers was required for the district court to 
fairly present the applicable legal principles on the 
confusion element.

To warrant provision to the jury, an instruction 
must fairly state the law as it is, not how a party 
wishes it to be. See Joy, 999 F.2d at 556. The district 
court did not err by refusing to add a component to its
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instruction on likelihood of confusion that has no basis 
in our precedent.

VII.
We finally consider the jury verdict against Klay- 

man on Judicial Watch's breach of contract counter
claim. We review a district court’s entry of judgment on 
a jury’s verdict under a deferential standard. To over
turn a jury verdict, a party must show that “the evi
dence and all reasonable inferences that can be drawn 
therefrom are so one-sided that reasonable men and 
women could not disagree.” Scott v. District of Colum
bia, 101 F.3d 748, 753 (D.C. Cir. 1996). Klayman falls 
well short of satisfying this standard.

Judicial Watch asserted that Klayman breached 
the severance agreement by using its donor lists for his 
Senate campaign and Saving Judicial Watch. In the 
severance agreement, Klayman agreed that “following 
the Separation Date, he shall not retain or have access 
to any Judicial Watch donor or client lists or donor or 
client data.” J.A. 2574. The jury found that Klayman 
breached the severance agreement by using Judicial 
Watch’s donor list and awarded Judicial Watch $75,000 
in damages for that claim.

Sufficient evidence supported the jury’s verdict 
that Klayman accessed Judicial Watch’s donor lists in 
violation of the severance agreement. For his Senate 
campaign’s direct mailing efforts, Klayman contracted 
with ATA, Judicial Watch’s vendor. The contract de
fined Klayman’s “House File,” which compiles the
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donors to be targeted by a campaign, as Judicial Watch 
donors who had given more than $5 in the last eight
een months. See J.A. 2746. Mark Fitzgibbons, an ATA 
employee, testified that Klayman’s campaign specifi
cally targeted Judicial Watch’s donors. Indeed, Klay- 
man admitted that, when he lost the Senate campaign, 
he started Saving Judicial Watch by using the names 
his Senate campaign had obtained from ATA. This ev
idence supports the jury’s verdict that Klayman vio
lated his agreement not to “have access to any Judicial 
Watch donor or client lists or donor or client data.” J.A. 
2574. And it certainly refutes Klayman’s contention 
that the evidence was so skewed as to prevent a rea
sonable jury from concluding he violated the severance 
agreement.

Klayman maintains that ATA owned the donor 
names, which his campaign then rented, so “there was 
no illegal taking” of the Judicial Watch donor lists. 
Klayman Br. 80. Klayman’s assertion is factually dubi
ous,4 but in any event legally irrelevant. The severance 
agreement does not turn on ownership of the donor 
names. Rather Klayman agreed to “not retain or have 
access to any Judicial Watch donor or client lists or do
nor or client data.” J.A. 2574. Klayman has thus failed 
to establish that the district court entered judgment on

4 The contract between ATA and Judicial Watch indicated 
that Judicial Watch owned the donor names. It stated that lain 
names, addresses and related information of contributors . .. de
veloped under this Agreement.. . shall belong exclusively to the 
Client,” meaning Judicial Watch. J.A. 2734; J.A. 2736 (“All do
nors, non-donors and related information . .. shall be the sole and 
exclusive property of Client.”).
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a jury verdict that was “so one-sided that reasonable 
men and women could not disagree.” Scott, 101 F.3d at 
753.

Klayman’s multitude of asserted errors fail. Judge 
Kollar-Kotelly presided over this litigation commend- 
ably, without any error that Klayman has identified. 
For the foregoing reasons, we affirm the district court 
in full. The district court did not err when it sanctioned 
Klayman, granted partial summary judgment, admit
ted evidence, instructed the jury, or entered judgment 
on the jury’s verdict.

So ordered.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Plaintiff/Counterdefendant, Civil Action No.

06-00670 
Judge Colleen 
Kollar-Kotelly

v.
JUDICIAL WATCH, INC., et al, 

Defendants/Counterplaintiffs.

JURY VERDICT FORM
(Filed Mar. 14, 2018)

WE, THE JURY, UNANIMOUSLY FIND AS 
FOLLOWS:
Larrv Klavman v. Judicial Watch
Plaintiff Larrv Klavman:

1. Has Plaintiff Larry Klayman proved by a prepon
derance of the evidence his claim that Defendant Judi
cial Watch, Inc. breached the Confidential Severance 
Agreement by failing to make a good faith effort to re
move him as the guarantor of a lease for Judicial 
Watch, Inc.’s headquarters? (See Claim No. 1 on page 
27 of the Jury Instructions.)

YES X NO

a. If yes, designate the type of breach:

SimpleMaterial
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a. If yes, what, if any, nominal damages do you award 
to Plaintiff Larry Klayman?

Answer:______________

2. Has Plaintiff Larry Klayman proved by a prepon
derance of the evidence his claim that Defendant Judi
cial Watch, Inc. breached the Confidential Severance 
Agreement by failing to pay health insurance for his 
children? (See Claim No. 2 on page 27.)

YES X NO

a. If yes, what, if any, nominal damages do you award 
to Plaintiff Larry Klayman?

Answer:______________

3. Has Plaintiff Larry Klayman proved by a prepon
derance of the evidence his claim that Judicial Watch, 
Inc. breached the Confidential Severance Agreement 
by filing a motion to strike Plaintiff’s appearance in a 
Florida litigation involving Sandra Cobas after Plain
tiff left Judicial Watch, Inc.?(See Claim No. 3 on page 
27.)

YES X NO

a. If yes, designate the type of breach:

Simple

b. If yes, what, if any, nominal damages do you award 
to Plaintiff Larry Klayman?

Answer:______________

Material
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4. Has Plaintiff Larry Klayman proved by a prepon
derance of the evidence his claim that Judicial Watch, 
Inc. breached the Confidential Severance Agreement 
by failing to provide Plaintiff with access to documents 
regarding a client Peter Paul? (See Claim No. 4 on page 
27.)

YES X NO

a. If yes, designate the type of breach:

Simple

b. If yes, what, if any, nominal damages do you award 
to Plaintiff Larry Klayman?

Answer:______________

Material

5. Has Plaintiff Larry Klayman proved by a prepon
derance of the evidence his claim that Judicial Watch 
breached the Confidential Severance Agreement by 
disparaging him and misrepresenting the reasons for 
his departure from Judicial Watch, Inc.? (See Claim 
No. 5 on page 27.)

YES X NO

a. If yes, designate the type of breach:

Simple

b. If yes, what, if any, nominal damages do you award 
to Plaintiff Larry Klayman?

Answer:______________

Material
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Judicial Watch and Thomas Fitton v. Larrv Klavman
Counterplaintiff Judicial Watch. Inc.:

1. Has Counterplaintiff Judicial Watch proved by a 
preponderance of the evidence its claim that Coun
terdefendant Larry Klayman breached the Confiden
tial Severance Agreement by failing to repay a debt 
owed by Klayman & Associates? (See Counterclaim No. 
1 on page 28.)

NOX YES

a. If yes, designate the type of breach:

___Material X Simple

b. If yes, what, if any, damages do you award to Coun
terplaintiff Judicial Watch, Inc.?

Answer: $200.000.00

2. Has Counterplaintiff Judicial Watch, Inc. proved 
by a preponderance of the evidence its claim that 
Counterdefendant Larry Klayman breached his obli
gation in the Confidential Severance Agreement to pay 
costs and expense arising from his failure to make 
prompt payment to Judicial Watch in accordance with 
paragraphs 10 and 11 of the Confidential Severance 
Agreement? (See Counterclaim No. 2 on page 28.)

NOX YES

a. If yes, designate the type of breach:

___Material X Simple
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b. If yes, what, if any, damages do you award to Coun
terplaintiff Judicial Watch, Inc.?

Answer: $25.000.00

c. If you awarded damages, do you find that Counter- 
plaintiff Judicial Watch, Inc. is entitled to prejudgment 
interest of 6%?

YES X NO

3. Has Counterplaintiff Judicial Watch, Inc. proved 
by a preponderance of the evidence its claim that 
Counterdefendant Larry Klayman infringed Judicial 
Watch, Inc.’s registered trademarks: (1) JUDICIAL 
WATCH and/or (2)"BECAUSE NO ONE IS ABOVE 
THE LAW” in violation of the Lanham Act? (See Coun
terclaim No. 3 on page 28.)

X YES NO

a. If yes, please designate which trademarks (one or 
both) were infringed.

Both

b. What, if any, compensatory damages do you award 
to Counterplaintiff Judicial Watch, Inc.?

Answer: $750.000.00

4. Has Counterplaintiff Judicial Watch, Inc. proved 
by a preponderance of the evidence its claim that 
Counterdefendant Larry Klayman engaged in unfair 
competition by direct mail, email and advertisements 
including the website supporting the Saving Judicial 
Watch effort in violation of the Lanham Act by a false
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and/or misleading affiliation, connection or association 
between Saving Judicial Watch and Judicial Watch? 
(See Counterclaim No. 4 on page 29.)

X YES NO

5. Has Counterplaintiff Judicial Watch, Inc. proved 
by a preponderance of the evidence its claim that 
Counterdefendant Larry Klayman engaged in unfair 
competition by direct mail, email and advertisements 
including the website supporting the Saving Judicial 
Watch effort in violation of the Lanham Act by using 
false and/or misleading statements? (See Counter
claim No. 5 on page 29.)

X YES NO

а. If yes to either or both of questions no. 4 and 5, 
what, if any, compensatory damages do you award to 
Counterplaintiff Judicial Watch, Inc.?

Answer: $1.000.000.00

б. Has Counterplaintiff Judicial Watch, Inc. proved 
by a preponderance of the evidence its claim that 
Counterdefendant Larry Klayman breached the Confi
dential Severance Agreement by publishing state
ments that were disparaging to Judicial Watch, Inc.? 
(See Counterclaim No. 6 on page 29.)

X YES NO

a. If yes, designate the type of breach:

___Material X Simple
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b. If yes, what, if any, compensatory damages do you 
award to Counterplaintiff Judicial Watch, Inc.?

Answer: $250.000.00

7. Has Counterplaintiff Judicial Watch, Inc. proved 
by a preponderance of the evidence its claim that 
Counterdefendant Larry Klayman breached the Confi
dential Severance Agreement by using information re
garding Judicial Watch, Inc.’s donor or client lists or 
donor or client data? (See Counterclaim No. 8 on page , 
29.)

X YES NO

a. If yes, designate the type of breach:

___Material X Simple

b. If yes, what, if any, compensatory damages do you 
award to Counterplaintiff Judicial Watch, Inc.? An
swer:

Answer: $75.000.00

Counterplaintiff Thomas Fitton:

8. Has Counterplaintiff Thomas Fitton proved by a 
preponderance of the evidence his claim that Counter
plaintiff Larry Klayman breached the Confidential 
Severance Agreement by publishing statements that 
were disparaging to Mr. Fitton? (See Counterclaim No. 
7 on page 29.)

X YES NO
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a. If yes, designate the type of breach:

___Material X Simple

b. If yes, what, if any, compensatory damages do you 
award to Counterplaintiff Thomas Fitton?

Answer: $500.000.00

3/14/18
DATE JUROR FOREPERSON
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Counterdefendant,

Civil Action No. 
06-670 (CKK)v.

JUDICIAL, WATCH, INC., et al, 
Counterplaintiffs.

JUDGMENT ON THE VERDICT FOR 
COUNTERPLAINTIFF JUDICIAL WATCH, INC.

(March 15, 2018)

This cause having been tried by the Court and a 
Jury, before the Honorable Colleen Kollar-Kotelly, 
Judge presiding, and the issues having been duly tried 
and the Jury having rendered its verdict; now there
fore, pursuant to the verdict,

IT IS ORDERED, ADJUDGED AND DECREED 
that Counterplaintiff Judicial Watch, Inc. recover as a 
judgment $2,300,000,00 from Counterdefendant Larry 
Klayman and that Counterplaintiff Judicial Watch, 
Inc. have and recover costs from Counterdefendant 
Larry Klayman.

SO ORDERED.
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Dated: March 15, 2018
/s/ Colleen Kollar-Kotelly________

COLLEEN KOLLAR-KOTELLY 
United States District Judge
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN,
Counterdefendant,

Civil Action No. 
06-670 (CKK)v.

JUDICIAL, WATCH, INC., et al, 
Counterplaintiffs.

JUDGMENT ON THE VERDICT FOR 
COUNTERPLAINTIFF THOMAS J. FITTON

(March 15, 2018)

This cause having been tried by the Court and a 
Jury, before the Honorable Colleen Kollar-Kotelly, 
Judge presiding, and the issues having been duly tried 
and the Jury having rendered its verdict; now there
fore, pursuant to the verdict,

IT IS ORDERED, ADJUDGED AND DECREED 
that Counterplaintiff Thomas J. Fitton recover as a 
judgment $500,000.00 from Counterdefendant Larry 
Klayman and that Counterplaintiff Thomas J. Fitton 
have and recover costs from Counterdefendant Larry 
Klayman.

SO ORDERED.
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Dated: March 15, 2018
/s/ Colleen Kollar-Kotelly________

COLLEEN KOLLAR-KOTELLY 
United States District Judge

- •

f.

W- ••
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CASE NO. 19-7105
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT

LARRY KLAYMAN 

Plaintiffs-Appellants,
v.

. v4

JUDICIAL WATCH, INC., THOMAS J. FITTON, 
PAUL ORFANEDES, AND 
CHRISTOPHER FARRELL

Defendants-Appellees.

APPEAL FROM AN ORDER OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

Case Number l:06-cv-00670-CKK

PLAINTIFF-APPELLANT’S 15-PAGE 
PETITION FOR REHEARING EN BANC

(Filed Aug. 30, 2021)

- •«
Larry Klayman
7050 W. Palmetto Park Rd
Boca Raton, FL, 33433
Tel: 561-558-5336
Email: leklayman@gmail.com
Plaintiff Appellant Pro Se
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FED. R. APP. P.35 STATEMENT

Under Federal Rule of Appellate Procedure 35(a), 
there are two primary bases for en banc rehearing: 
(1) en banc consideration is necessary to secure or 
maintain uniformity of the court’s decisions, or (2) 
the proceeding involves a question of exceptional im
portance. Both of these bases are strongly at issue 
here.

First, the three-judge panel (the “Panel”) concedes 
a split of opinion amongst the lower courts in this Cir
cuit, which must be resolved. Panel Op. at 26.

Second, this proceeding involves questions of ex
ceptional importance, as it involves a jury verdict in 
the sum of $2.8 million dollars that will surely bank
rupt me. The path to this jury verdict has been strewn 
with numerous highly prejudicial errors, which were 
not given any weight by the Panel, and which not only 
sidestepped many of my legal arguments, but then also 
concurred with others before straining to hold that my 
legal reasoning was inapplicable to the facts at bar.

The Panel’s Opinion, if left uncorrected, will create 
bad precedent that will negatively affect future liti
gants in this Circuit. For instance, the Panel’s Opinion 
upholds the District Court’s complete disregard of the 
parol evidence rule, which is well-settled law. The 
Panel’s Opinion also upholds the District Court’s fail
ure to conduct the balancing test as required under 
Federal Rule of Evidence 403. This precent cannot be 
allowed to stand. The result is a highly flawed Opin
ion that must be corrected not just because it is
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fundamentally flawed and harmful precedent but also 
in the interests of fundamental fairness and justice.

Lastly, I respectfully incorporate my prior initial 
brief and reply brief by reference, given the page limi
tations for this type of Petition. I respectfully request 
that these briefs be thoroughly reviewed, given the vo
luminous record in this now 16-year-old case, and the 
space limitations herein.
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The District Court Committed Other Clear Er
rors, Which The Panel Failed To Correct.........

CONCLUSION...........................................................
28
35

TABLE OF AUTHORITIES
STATUTES
Fed. R. Evid. 401... 
Fed. R. Evid. 402... 
Fed. R. Evid. 403... 
Fed. R. Civ. P. 50(c) 
28 U.S.C. § 453.....

5
5

.... 6
8

15

CASES
American Society for Testing & Materials v. Pub- 

lic.Resource.Org, Inc., 896 F.3d 437 (D.C. Cir. 
2018)......................................................................

Am. Ass’n for the Advancement of Sci. v. Hearst 
Corp., 498 F. Supp. 244 (D.D.C.1980)...............

Atec, Inc. v. Societe Nationale Industrielle Aero
spatiale, 798 F. Supp. 411 (S.D. Tex. 1992)......

Duluth News-Tribune v. Mesabi PubVg Co., 84 
F.3d 1093 (8th Cir. 1996).....................................

Hansen Bev. Co. v. Nafl Bev. Corp., 493 F.3d 
1074 (9th Cir. 2007).............................................

Murray v. Lichtman, 339 F.2d 749(D.C. Cir. 
1964)......................................................................

Old Chief v. United States, 519 U.S. 172 (1997)..

13

9,11

12

9, 10

11

4
7



App. 55

Pillsbury Co. v. Milky Way Prods., 1981 U.S. Dist. 
LEXIS 17722 (N.D. Ga. Dec. 24, 1981).............

State v. Miranda, 407 P.3d 1033 (Ut. Ct. App. 
2017)......................................................................

State v. Zamudio, 645 P.2d 593 (Or. Ct. App. 
1982)......................................................................

United States v. Blackwell, 694 F.2d 1325 (D.C. 
Cir. 1982)...............................................................

United States v. Hands, 184 F.3d 1322 (11th Cir. 
1999)......................................................................

United States v. Ring, 706 F.3d 460 (D.C. Cir. 
2013)......................................................................

Vander Zee v. Karabatsos, 589 F.2d 723 D.C. Cir. 
1978)

12

7

6

10

6

6

8, 9, 12

SECONDARY SOURCES
Restatement [Third] of Unfair Competition 

(1995).......................................................................
Richard L. Kirkpatrick, Likelihood of Confusion 

in Trademark Law (2nd).......................................

11

10

[1] INTRODUCTION AND BACKGROUND
We are a nation of laws and not men, and 
we are going to exercise our right to fol
low duly enacted federal and state law 
and carry out our solemn duty to pro
tect our citizens whether you (we) like 
it or not. Facts are stubborn things, 
and whatever may he our wishes, and
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inclinations, or the dictates of our pas
sion, they cannot alter the state of the 
facts and evidence, 
laws and not men. - John Adams

Justice is the fundamental law of society.
- Thomas Jefferson

I have decided to pen this Petition for Rehearing 
En Banc in the first person, which I believe our Found
ing Fathers John Adams and Thomas Jefferson would 
have done under similar circumstances. While I dare 
not equate myself to Mr. Adams and Mr. Jefferson, 
these great Founding Fathers have been throughout 
my career, my loadstars.

In this vein, I founded Judicial Watch because I 
believed in our legal system and wanted it to be beyond 
reproach. [Trial Transcript 349:6-7;0001-0002]. I be
lieved and continue to believe that federal judges can 
be our most important public servants. They were in
cluded in our Constitution at Article III to be the citi
zenry’s protectors against tyranny. The Framers 
intended federal judges to carry out their oath of office 
as a nation of laws and not men, putting aside their 
likes and dislikes of those who appear before them, as 
well as other personal prejudices, which Jefferson rec
ognized is the norm of mankind. It is in furtherance of 
this noble principle, and with the hope that any nega
tive feelings about me can be put [2] aside in the inter
ests of not just the law but justice, that I submit this 
Petition, with the hope that the Members of this Hon
orable Court can rule upon the facts and the law,

A government of
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without regard to my having been very critical of one 
of your own, a jurist who did not, in my sincere estima
tion, preside “over this litigation commendably, with
out any error Klayman has identified.” [Panel Op. at 
29].

I wish the Honorable Colleen Kollar-Kotelly 
(“Judge Kotelly”) no ill will. But the fact that this case 
is now over 16 years old, in and of itself underscores 
that this gratuitous characterization is not germane to 
the serious and important issues now before all mem
bers of this Honorable Court. [2460]. Personalities and 
strong controversial stands must and should be put 
aside in the interest of justice, as again we were 
founded to be a nation of laws and not men. At stake is 
a $2,800,000 judgment, [2336-2243] which, if it stands, 
most assuredly will financially ruin my family and me. 
But the primary issue before you is not the amount of 
the judgment, but rather that it was the result of al
lowing extreme prejudice to be injected before the jury 
that I had sexually harassed a married with children 
office manager and beat my ex-wife, calling her foul 
names in the process [2937,2850,2849,2880] - which I 
vehemently denied not just at trial but during a di
vorce/custody case over my former spouse and our chil
dren. Importantly, even my ex-wife had retracted her 
allegations. [2112-2124]. This prejudice would have re
sulted whether or not Judge Kotelly reasonably exer
cised discretion to bar me from presenting any [3] 
witnesses or any evidence on my own.1 Thus, I will not

1 [0698-0721], [0854-0865], [0862-0893], [0894-0895], [0904- 
0913], [0914-0921], [0922-0926], [0961-0972], [1713-1721], [1722],
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dwell on this issue in this Petition, although it was in 
my view overly broad, since it is irrelevant in this im
portant and case-determinative context.

The Panel Opinion sidesteps incontrovertible facts 
and well-established black letter law which would re
quire, at a minimum, a new trial. That this case is now 
16 years old, and that a retrial might be costly and 
time consuming, should not factor into the Court doing 
the right thing in the interests of justice. In life and of 
course in the law, as we all know, things are not always 
easy.

ARGUMENT

A review of the Panel’s Opinion would suggest that 
a thorough review of the facts and law was not under
taken, but that there was regrettably an outcome de
terminative mindset had crept into their analysis as 
they perceived that I had attacked their fellow jurist 
by moving to disqualify her on a few occasions and had 
been critical with regard to other cases for which I had 
appeared in her courtroom.2

[1723], [1724-1745], [1996-1997], [1998-2025], [2026-2047], [2048- 
2050], [2142-2152], [2318-2319], [2361-2366].

2 Freedom, Watch v. Bureau of Land Management et al, 16- 
cv-2320 (D.D.C.). Minute Order of June 13, 2017.
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I. THE DISTRICT COURT ERRED BY LETTING 
IN BEORE THE JURY HIGHLY INFLAMMA
TORY AND COMPLETELY IRRELEVANT TES
TIMONY, WHICH THE PANEL DID NOT 
FULLY CONSIDER.

[4] First, the Severance Agreement (“SA”), signed 
and agreed to by both Judicial Watch president 
Thomas J. Fitton and a principal director and corpo
rate secretary Paul J. Orfanedes, on behalf of Judicial 
Watch admits that I left Judicial Watch to pursue other 
endeavors voluntarily, simply put, my departure was 
not a forced resignation. [2587]. This is indisputa
ble, as it was written into a binding contract signed by 
all parties. There is no possible dispute that I left Ju
dicial Watch to run for the U.S. Senate in Florida, 
which comports with my pursuing other endeavors. 
[2594]. That I did not choose to make specific reference 
to my running for the U.S. Senate in the SA is simply 
because I had come distrust Fitton as an unprincipled 
aspiring competitor, and thus did not want to reveal 
my specific plans. [2587-2599]. Here is what the Sever
ance Agreement clearly and unequivocally provides:

Klayman’s employment shall terminate 
effective September 19, 2003 (the “Sepa
ration Date”), and it shall be treated for 
all purposes as a voluntary resignation.”
[2587].

The “parol evidence rule requires that when two 
parties have made a contract and have expressed it 
in writing to which they have both assented as the 
complete and accurate integration of that contract,
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evidence, whether parol or otherwise, of antecedent 
understandings and negotiations will not be admitted 
for the purpose of varying or contradicting the writ
ing.” Murray v. Lichtman, 339 F.2d 749, 751 (D.C. Cir. 
1964). Here, all parties involved entered into a binding 
contract [5] which states that I voluntarily left Judicial 
Watch. [2595]. There can be no extrinsic evidence al
lowed otherwise. Thus, under Fed. R. Evid. 401 and 
402, any additional “evidence” in this regard is barred 
and inadmissible. However, these rules were ignored 
and the jury heard highly inflammatory, albeit false, 
testimony that contradicted the binding SA. This was 
a clear error, as the Panel simply sidestepped this. Fur
thermore, consistent with this voluntary resignation, 
the SA praises me:

“Larry conceived, founded and helped 
build Judicial Watch into the organiza
tion it is today, as we will miss his day to 
day involvement. Judicial Watch now 
has a very strong presence and has be
come the leading non-partisan, public in
terest watchdog seeking to promote and 
ensure ethics in government, and Larry 
leaves us well positioned to continue our 
important work.” Para. 18, p. 9 [2595].

Importantly, if I had (1) sexually harassed the 
office manager who was neither deposed nor called 
as witness by Judicial Watch during this 16 year 
saga, and (2) been a wife beater, would Fitton and 
Orfanedes, who manufactured testimony at the trial, 
[2937,2850,2849,2880], have agreed in my SA to is
sue this glowing statement? These two dishonest
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purveyors of false facts would not even admit that I 
had founded Judicial Watch, which I founded to be an 
ethics organization. [Trial Transcript 1023:23-24]. In 
fact, Fitton was forced to admit under oath at deposi
tion in a related case that I was not ousted at Judicial 
Watch over sexual harassment, showing the falsity of 
this prejudicial testimony. [2451-2452]. Exhibit 1.

[6] Thus, one can only possibly conclude, notwith
standing my voluntary departure from Judicial Watch 
and the praise which Appellees Fitton and Orfanedes 
heaped upon me upon leaving, the parol evidence rule 
should have barred the highly inflammatory and prej
udicial testimony from being put before the jury. This 
was one of the clearest errors by the District Court and 
the Panel.

Even more, assuming arguendo, there was no 
binding SA that unequivocally stated that I had left 
Judicial Watch voluntarily, the highly inflammatory 
and false testimony allowed by the District Court still 
had no place in front of the jury, as it fell far short un
der the balancing test of Fed. R. Evid. 403. Evidence 
that may even be deemed relevant could still be inad
missible if “its probative value is substantially out
weighed by a danger of... unfair prejudice. . . .’’Id. See 
also United States v. Ring, 706 F.3d 460, 472 (D.C. Cir.). 
Here, the District Court allowed in highly inflamma
tory false testimony that I had beaten my ex-wife and 
had engaged in sexual harassment:

Moreover, we believe the public stigma 
attached to a husband who beats his wife
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is significant. The inflammatory nature 
of such a characterization is arguably 
more substantial than the purchase of 
marijuana discussed in State v. Hock- 
ings9 supra. It is probable that portrayal 
of defendant as a “wife-beater” so black
ened his character in the mind of the 
jury, that it was natural to infer that he 
was readily capable of rape, sodomy and 
sexual abuse. In short, we find that the 
slight probative value of the evidence 
was outweighed by its inflammatory and 
prejudicial impact. State v. Zamudio, 57 Or. 
App. 545, 551, 645 P.2d 593, 596 (1982).

Some types of extrinsic acts are particu
larly “likely to incite a jury to [7] an irra
tional decision,” few would doubt that 
violent spousal abuse falls into this cate
gory. United States v. Hands, 184 F.3d 1322, 
1328 (11th Cir. 1999); see also State v. Mi
randa, 407 P.3d 1033, 1042-43.

These cases all stand for the same undeniable, irrefu
table, rockbed legal principle—testimony that an indi
vidual engaged in domestic violence, that is beat his 
wife, is highly prejudicial and inflammatory, and its ad
mission—even in criminal cases where violence is at 
issue—is still in error. Here, this type of testimony was 
allowed in a civil case, and where it was entirely irrel
evant.

In Old Chief v. United States, 519 U.S. 172, 174 
(1997) the Supreme Court held that a District Court 
abuses its discretion when “it spurns such an offer [to
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concede the fact of a prior conviction] and admits the 
full record of a prior judgment. . . The facts here are 
even more egregious. Here, the false “evidence” was not 
even necessary for Judicial Watch to prove its claims. 
[2937,2850,2849,2880]. Instead, they were not only 
false, but entirely irrelevant. Thus, where Old Chief 
was an abuse of discretion, the facts here are even 
much more compelling in my favor.

Lastly, it is telling that in responding initially to 
the complaint in this case, Appellees did not even raise 
sexual harassment and wife beating. [0112,0140]. In
deed, it was only after they lost on several issues over 
their motion to dismiss, that as a “Hail Mary” they 
falsely injected this highly prejudicial red herring. [8] 
Accordingly, based on the foregoing, the only remedy 
for this error is for the District Court hold a new trial.

II. THE PANEL MADE NUMEROUS ERRORS 
WITH REGARD TO THE TRADEMARK 
CLAIMS AT ISSUE.

While there are many other errors in the Opinion, 
including the false suggestion that I admitted to an 
“inappropriate relationship,” [Panel Op. at 3], the sec
ond most clear error concerns trademark law. Under 
Fed. R. Civ. P 50(c), there is authority for a judgment 
to be entered regardless of any jury verdict in situa
tions where the facts are clear cut. A judgment not
withstanding the verdict is required there is but one 
reasonable conclusion as to the verdict. Vander Zee v. 
Karabatsos, 589 F.2d 723, 728 (D.C. Cir. 1978).
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A. THE PANEL ERRED BY FAILING TO 
REVERSE THE JURY VERDICT WITH 
REGARD TO LIKELIHOOD OF CON
FUSION WHICH IS NECESSARY FOR 
TRADEMARK INFRINGEMENT.

Of crucial importance is the fact that the Panel 
concedes that there is, at a minimum, a split regarding 
likelihood of confusion and trademark infringement:

Klayman also argues that the district 
court failed to properly instruct the 
jury on an element of trademark in
fringement. Judicial Watch asserted that 
Klayman infringed on its trademarks 
“Judicial Watch” and “Because No One is 
Above the Law.” To establish trademark 
infringement, Judicial Watch needed to 
prove, among other elements, that Klay- 
man’s use of its trademarks created a 
“likelihood of confusion” among consum
ers. See Am. Soc’y for Testing and Materi
als v. Public.Resource.Org, Inc., 896 F. 3d 
437, 456 (D.C. 2018). Klayman argues 
that the court erred by failing to instruct 
the jury that likelihood of confusion re
quires confusion by an “appreciable 
number” of consumers. But his only sup
port for this proposition comes from two 
[91 unpublished decisions of our district 
court, which are of course not preceden
tial. See In re Exec. Office of President,
215 F.3rd 20, 24 (D.C. Cir. 2000).

This circuit “has yet to opine on the pre
cise factors courts should consider when
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assessing likelihood of confusion....
[Panel Op. at 26].

The Panel thus admits (1) this Circuit “has yet to opine 
on the precise factors ... when assessing likelihood of 
confusion, and (2) there are courts in this Circuit who 
have held that likelihood of confusion requires an “ap
preciable number of consumers. Furthermore, author
ity from other circuits also requires an “appreciable 
number of consumers” to show likelihood of confusion, 
and thus trademark infringement. Am. Ass’n for the 
Advancement of Sci. v. Hearst Corp., 498 F. Supp. 244 
(D.D.C.1980). The Panel committed a clear error by 
failing to overturn the jury verdict pursuant to Vander 
Zee 589 F.2d at 728 and Hearst, as well as a long line 
of other cases since “there can be but one reasonable 
conclusion as to the verdict.” Reversal here would alle
viate most if not all of the damages against me.

1. The District Court Allowed Unau
thenticated Hearsay into Evidence to 
Prove Likelihood of Confusion.

First, however, perhaps the most prominent clear 
error was the fact that the District Court allowed into 
evidence letters allegedly written by donors proffered 
by Judicial Watch to show alleged confusion without 
proper authentication. [2701-2724]. Courts have rou
tinely held that this type of hearsay “evidence” is inad
missible to show likelihood of confusion. In Duluth 
News-Tribune v. Mesabi [10] PubVg Co., 84 F.3d 1093 
(8th Cir. 1996), the Eighth Circuit excluded alleged ev
idence of actual confusion in the form of misdirected
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phone calls and mall as “hearsay of a particularly un
reliable nature given the lack of an opportunity for 
cross-examination of the caller or sender regarding the 
reason for the ‘confusion.” Id. at 1098. The facts here 
are even more egregious, as Judicial Watch had over a 
decade to authenticate the letters, which they strate
gically chose not to do. Judicial Watch chose also to 
not present testimony from these alleged “donors,” so 
therefore I had no opportunity to cross-examine or in
quire as to the reason for the alleged “confusion,” iden
tical to Duluth.

This is a common issue in the trademark context:

Evidence of actual confusion is entitled 
to weight only if properly proved.... The 
most common evidentiary problem with 
anecdotal confusion evidence involves 
testimony or documentary evidence pre
sented in court by a witness about the 
confusion of a third party who is absent 
from court. Richard L. Kirkpatrick, Likeli
hood of Confusion in Trademark Law 
§7:6(2nd).

This is why authentication is so important, and no 
mere formality. “Authentication and identification are 
specialized aspects of relevancy that are necessary 
conditions precedent to admissibility.” United States v. 
Blackwell, 694 F.2d 1325,1330 (D.C. Cir. 1982). It was 
a clear error by the District Court to allow this unau
thenticated hearsay into evidence and put forth be
fore the jury. Likely recognizing this deficiency, the 
Court strained to disingenuously give a confusing and
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improper instruction that the letters could not be used 
to show the truth of the [11] matter asserted, but only 
to show potential or actual damage to Judicial Watch. 
[2888]. This was done over my objection. [2877]. The 
Panel errs by failing to address and rectify this.

2. There Was No Actual Confusion

Even if the letters proffered by Judicial Watch 
were properly authenticated, they were patently insuf
ficient to show actual confusion. The record of this case 
shows that there were millions of letters sent by both 
Appellees and myself, and among these millions, there 
were only a few unauthenticated letters proffered by 
Judicial Watch to show actual confusion. [Trial Tran
script 1861:13-14].

It is well-settled that isolated or occasional in
stances of actual confusion are discounted as being “in
sufficient to support an inference that a significant 
number of prospective purchasers are likely to be con
fused.” See Restatement [Third] of Unfair Competition 
§ 23 cmt. c at 250 (1995); Likelihood of Confusion in 
Trademark Law §1:8.2 (2nd). (“The likelihood of confu
sion must affect relevant persons in numbers which 
are ‘appreciable’ under the circumstances.”) Many 
courts in this Circuit have followed this standard, as 
recognized by the Panel. “While AAAS must show that 
an “appreciable” number of reasonable buyers is likely 
to be confused, this does not necessarily mean a major
ity.” Hearst Corp., 498 F. Supp. at 258. Courts all over 
the country have followed this standard as well. See
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Hansen Bev. Co. v. Nat’l Bev. Corp., 493 F.3d 1074,1080 
(9th Cir. [12] 2007); Pillsbury Co. v. Milky Way Prods., 
1981 U.S. Dist. LEXIS 17722, at *36-37 (N.D. Ga. Dec. 
24, 1981); Atec, Inc. v. Societe Nationale Industrielle 
Aerospatiale, 798 F. Supp. 411 (S.D. Tex. 1992). Thus, 
even if these few letters proffered by Judicial Watch 
were properly authenticated, they would still be pa
tently insufficient to show actual confusion, as they 
were just a “drop in the bucket” of the millions of let
ters sent. [Trial Transcript 1861:13-14].

It was therefore a clear error for the District Court 
to disregard the “appreciable number” standard and 
fail to give a jury instruction in this regard, and for the 
Panel to affirm this, especially where the Panel admits 
that this Circuit “has yet to opine on the precise factors 
. . . when assessing likelihood of confusion.” The pre
dictable result of the District Court’s failure to give the 
proper jury instruction caused reversible error. In ad
dition, regardless of the error to provide a proper in
struction, the jury reached the clearly incorrect verdict 
as a matter of law. Pursuant to Vander Zee, this must 
be reversed, since “there can be but one reasonable con
clusion as to the verdict”—that there was no trade
mark infringement because there was no “appreciable 
number” of consumers confused.

Even more, none of these unauthenticated, “drop 
in the bucket” letters even show confusion by Judicial 
Watch’s donors. Indeed, the opposite is true, as they 
clearly understood that I was no longer affiliated with 
Judicial Watch:



App. 69

Mr. Thomas Fitton, I wish to be removed 
from your office. I now support Larry 
Klayman. You are a liar + a cheat. [2702].

[13] Take my name off your mailing list 
until Larry Klayman is brought back as 
president and founder. [2703].

Indeed, of the 15 unauthenticated hearsay communi
cations put forth by Appellees in an attempt to show 
“actual confusion," [2701-2724], only one, [2709], can be 
argued to show possible confusion, and even so, that 
exhibit is double hearsay, as it is an email from Judicial 
Watch’s own Steven Anderson describing a phone call 
with Betty Munson. The only reason that Ms. Munson 
was allegedly “confused” was because she was legally 
blind and therefore “could not read [my] .. . letter,” 
which made her think that I was still at Judicial 
Watch. [2709]. This is not indicative of actual confu
sion. The remainder of the communications simply ex
pressed discontent how Fitton was running Judicial 
Watch, and have no bearing on the issue of “actual con
fusion.” This strongly evidences the prejudicial effect of 
the inflammatory “evidence” that the District Court in
jected into the trial, as any jury acting solely on the 
evidence could not possibly have found anv of actual 
confusion and thus trademark infringement. This 
caused the jury to simply get it wrong.

My conduct also fell under the doctrine of “nomi
native fair use” which applies when “the defendant 
uses the plaintiff’s trademark to identify the plain
tiff’s own goods and makes it clear to consumers that 
the plaintiff, not the defendant, is the source of the
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trademarked product or service.” American Society for 
Testing & Materials v. Public.Resource.Org, Inc., 896 
F.3d 437, 456 (D.C. Cir. 2018). Here, [14] I was simply- 
making commentary on the state of affairs at Judicial 
Watch, using the phrase “Saving Judicial Watch” and 
therefore never using Judicial Watch’s trademark. 
[2606-2717]. As one example, one of my letters said, 
“Because Tom Fitton feared my eventual return to Ju
dicial Watch. . . .” [2618]. How could I return to some
thing that I was still affiliated with? This clearly shows 
that I never stated that I was still affiliated with Judi
cial Watch. The publications made it clear that I was 
no longer with Judicial Watch. [2606-2717].

III. THE DISTRICT COURT COMMITTED 
OTHER CLEAR ERRORS, WHICH THE 
PANEL FAILED TO CORRECT.

Given the space limit and the refusal of the Panel 
to grant my reasonable request for ten additional 
pages, I will simply list other errors that the Panel 
failed to correct, along with where in my initial brief a 
full discussion is presented:

1. The Panel failed to reverse the District 
Court’s grant of partial summary judgment as 
to my Lanham Act Claims over misuse of my 
likeness and being by Judicial Watch, which 
damages against Appellees would have far ex
ceeded any damage awarded against me. Ini
tial Brief (“Br.”) at 34.
2. The Panel failed to reverse the District 
Court’s refusal to give a jury instruction on



App. 71

fair comment, which was expressly provided 
for in the Severance Agreement. Br. at 39.
3. The Panel failed to reverse the District 
Court’s grants of summary judgment regard
ing alleged expenses owed to Judicial Watch. 
Br. at. 46.
4. The Panel failed to set aside the jury ver
dict and judgment regard alleged access to Ju
dicial Watch’s donor list, which as shown 
through the testimony of Mark Fitzgibbons, 
said list belonged to American Target Adver
tising, not Judicial Watch. Br. at 78.
5. The Panel failed to reverse the District 
Court regarding my claim for rescission of the 
Severance Agreement, which I had an inde
pendent basis for due to a judgment against 
Judicial Watch for having defamed me. Klay- 
man v. Judicial Watch, 13-CV-20610 (S.D. FI.). 
Br. at 41.
[15] 6. The Panel failed to reverse the Dis
trict Court’s refusal to give any jury instruc
tion informing the jury that I had been 
sanctioned to show why I could not present ev
idence or witnesses, leading the jury to reach 
the highly prejudicial and false conclusion 
that I simply had no evidence or witnesses. Br. 
at 63.

CONCLUSION
In short, the Panel’s Opinion was regrettably not 

a thorough and accurate review of the facts and the 
law, and the full Court, as a matter of fundamental
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fairness and due process, must respectfully review this 
case En Banc to prevent a manifest injustice. As a re
sult, prior precedent in this Circuit and other circuits 
was cast aside and a flawed Panel Opinion resulted, 
which creates bad precedent that will negatively also 
affect future litigants. And, again, in the words of John 
Adams, we are a nation of laws and not men, whatever 
my admirers and detractors on the federal bench may 
think. In this regard, the oath of office for federal 
judges provides:

I do solemnly swear that I will administer jus
tice without regard to persons.... 28
U.S.C. § 453. (emphasis added).

I therefore respectfully request En Banc review along 
with oral argument.

Dated: August 30, 2021 Respectfully submitted,
Is! Larry Klayman 
Larry Klayman, Esq.
7050 W. Palmetto Park Rd 
Boca Raton, FL, 33433 
Tel: 561-558-5336 
Email: leklayman@gmail.com
[16] Plaintiff-Appellant 

Pro Se

mailto:leklayman@gmail.com
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1. This document complies with the type-volume 
limit of Circuit Rule 35 because this document con
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2. This document complies with typeface require
ments because this document has been prepared in a 
proportionally spaced typeface using Microsoft Word 
14.7.7 in 14-point Times New Roman.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy 
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through the Court’s ECF system to all counsel of rec
ord or parties listed below on August 30, 2021.

Is/ Larrv Klavman
Larry Klayman
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EXHIBIT 1
Transcript of Thomas J. Fitton

Date: June 6, 2019 
Case: Klayman -v- Fitton

* * *

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA

LARRY KLAYMAN, 
Plaintiff,

*
*

* Civil Action
*vs.
* No. l:19-cv-20544THOMAS FITTON, 

Defendant.
*
*

Videotaped Deposition of THOMAS J. FITTON 
Washington, D.C.

Thursday, June 6, 2019 
3:06 p.m.

Job No.: 247643 
Pages 1-92
Reported by: Vicki L. Forman

[2] Videotaped Deposition of THOMAS J. FITTON, 
held at the offices of:

Planet Depos 
Suite 950
1100 Connecticut Avenue, Northwest 
Washington, D.C. 20036 
(888) 433-3767



App. 75

Pursuant to agreement, before Vicki L. Forman, 
Court Reporter and Notary Public in and for the Dis
trict of Columbia.

[3] APPEARANCES
ON BEHALF OF THE PLAINTIFF PRO SE:

LARRY KLAYMAN, ESQUIRE 
Klayman Law Group, P.A.
Suite 345
2020 Pennsylvania Avenue, Northwest 
Washington, D.C. 20006 
(310) 595-8088

ON BEHALF OF THE DEFENDANT:
RICHARD W. DRISCOLL, ESQUIRE 
Driscoll & Seltzer 
Suite 610
300 North Washington Street 
Alexandria, Virginia 22314 
(703) 822-5001

[4] ON BEHALF OF THE DEFENDANT:

KATIE M. MERWIN, ESQUIRE 
Cole, Scott & Kissane, P.A.
Suite 120
222 Lakeview Avenue 
West Palm Beach, Florida 33401 
(561) 383-9206 
(Present via Telephone.)

ALSO PRESENT: Joannis Arsenis, Videographer
* * *
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[41] MR. KLAYMAN: Certify it.

Q So as President of Judicial Watch you would 
have known for sure that this Complaint had been 
filed, correct?

MR. DRISCOLL: Objection to form.

A Well, the press release indicates it was 
filed and! recall we sued about the raid, yes.

Q And you gave interviews about suing in the 
raid, correct, in the media?

A I don’t remember.

Q Turn to the last page, page five. The Complaint 
is signed by James F Peterson, correct?

A His name is on the last page of the Com
plaint as a signatory.

Q He is an attorney at Judicial Watch, correct?

A Yes.

Q Now, Mr. Peterson had contact with Roger 
Stone over the issue of the raid on his house, did he 
not?

A Not that I’m aware of.

MR. DRISCOLL: Objection to form.

Q You’re saying you don’t know one way or the
other?
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[42] A I don’t believe he has. I said I would 
know if he had.

Q How would you know if you couldn’t even iden
tify the Complaint?

A Another abusive harassing question.

MR. DRISCOLL: It’s a foundation question. 
You can go ahead and answer it.

How would you know if he had contacted Roger
Stone?

MR. KLAYMAN: Or if Roger Stone con
tacted him.

A Is it privileged?

MR. DRISCOLL: That’s an interesting ques
tion. The fact of the communication would not be. The 
contents of it would be.

A How I would know is my question of 
whether it’s privileged or not.

MR. DRISCOLL: No, I’m going to allow you 
to answer that one.

A How I would know about what my attor
neys are doing or Judicial Watch’s attorneys are 
doing?

MR. DRISCOLL: Yeah, and you’re not dis
closing a communication. You’re just describing a pro
cess.
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A Typically that type of communication 
would [43] have been disclosed to me.

Q But you don’t know for sure that Mr. Peterson 
didn’t have contact with Roger Stone?

MR. DRISCOLL: Objection to form.

A I’m confident there was no such contact.

Q You have told Mr. Peterson in the past, have 
you not, that I was ousted from Judicial Watch because 
of a sexual harassment complaint?

MR. DRISCOLL: Objection to form. Mr. Pe
terson is an in-house counsel and I’m going to direct 
the witness not to answer. That’s an attorney-client 
privilege.

MR. KLAYMAN: Certify it.

Q So you don’t know whether or not Mr. Peterson 
repeating what you had told him then republished that 
to Roger Stone?

MR. DRISCOLL: The communications be
tween an in-house counsel and the President of the 
corporation relating to legal advice and assistance are 
privileged. He can’t answer the question about the con
tents of the communication or derivative questions 
that would disclose the content of the communication.

MR. KLAYMAN: That’s the crux of the law
suit. That does not apply in this context.
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[44] MR. DRISCOLL: That doesn’t waive
the privilege.

Q Are you saying that you never told anyone at 
Judicial Watch that I was ousted because of a sexual 
harassment complaint?

MR. DRISCOLL: Anyone other than the at
torneys?

MR. KLAYMAN: Anyone.

MR. DRISCOLL: No, I can’t allow him to) 
answer that question.

Q Are you saying that you never told anyone a 
that I was - regardless - let’s take attorneys out of it.

Have you ever - you have told other people in ad
dition to - strike that.

You have told other people excluding attorneys 
that I was ousted from Judicial Watch because of a sex
ual harassment complaint?

A You have to ask the question again.

MR. KLAYMAN: Read it back, please.

A Please.

MR. KLAYMAN: Let me rephrase it.

Q I’m taking attorneys out of this question. Pm 
saying you have told others who aren’t attorneys over 
the course of the last 16 years [45] since I left Judicial
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Watch that I was ousted because of a sexual harass
ment complaint?

A No, because that’s not true. You weren’t 
ousted as a result of a sexual harassment com
plaint.

Q After I sued you in this particular case has an
yone - have you or anyone at Judicial Watch or your 
counsel tried to contact Roger Stone?

MR. DRISCOLL: Objection to form. The 
question invades the attorney-client privilege and the 
attorney work product. I direct the witness not to an
swer.

MR. KLAYMAN: Certify it.

Madam court reporter, have a page in the front 
where you have all the certified questions and where 
you can find them to make it easy for the Magistrate 
Judge. Thank you.

Q Now, I turn your attention back to your affida
vit which is -

A Exhibit 3.

Q Exhibit 3. Turn your attention to paragraph 
sewn where it says “I have no recollection of ever hav
ing any communication with Roger Stone,” do you see 
that?

A Uh-huh.
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[46] Q Now, it doesn’t say you didn’t have a com
munication with Roger Stone. It just says that you 
have no recollection of having one, correct?

A That’s correct.

Q Do you remember during the Clinton years 
that witnesses would always come in and say we have 
no specific recollection and we would contest that?

MR. DRISCOLL: Just ask your question,)
Larry.

Q So you can’t say categorically that you haven’t 
had communications with Roger Stone? You’re just 
saying you don’t have a recollection of ever having it, 
correct?

A I think the statement speaks for itself.

Q You could have said I have never communi
cated with Roger Stone, correct, if that’s what you were 
trying to say, that you never had any contact?

A The statement speaks for itself.

Q Then you state in the next sentence “I have 
never published, uttered or implied to Roger Stone 
that Klayman was the subject of a sexual harassment 
complaint during his employment by Judicial Watch or 
that his resignation from [47] Judicial Watch was mo
tivated by an employee’s sexual harassment com
plaint,” do you see that?

A Yeah.
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Q Again, that statement does not say that you 
never spoke with Roger Stone, just that you’ve never 
published that particular issue, correct?

A It says what it says.

Q And then it states “Any statement by Roger 
Stone regarding Klayman was made without my 
knowledge or information and therefore I did not in
tend and could not intend to harm Klayman or his rep
utation,” do you see that?

A Yes.

Q Now, you’re not saying in that statement that 
you didn’t communicate with Roger Stone. You’re say
ing that you didn’t know that he was going to republish 
anything about me, correct?

MR. DRISCOLL: Objection to form. The doc
ument speaks for itself.

A The document speaks for itself.

Q If you don’t want to explain it that’s fine.

A You’re mischaracterizing it.

Q I do agree. It speaks for itself and there’s a lot 
of loopholes in it.

[48] MR. DRISCOLL: Why don’t you just 
ask him the question. Did he ever -

MR. KLAYMAN: I will ask the questions 
that I want to ask, Mr. -
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MR. DRISCOLL: All right.

Q I want to turn to paragraph eight.

Do you see the statements in the last sentence of 
paragraph eight where it says “To support his claim 
Judicial Watch submitted evidence demonstrating that 
Klayman was forced to resign due to inappropriate 
conduct” and you list three examples of your alleged 
inappropriate conduct, do you see that?

A Yeah.

Q Now, you have in the last 16 years told many 
people, and Pm excluding any attorneys, exactly what 
is written in this affidavit and which you swore to un
der oath?

MR. DRISCOLL: I’m going to object to the 
question and direct the witness not to answer that 
question to the extent it’s related to the other lawsuit 
that is currently pending in the U.S. District Court for 
the District of Columbia, Case Number 06-cv-670.

MR. KLAYMAN: That’s not a basis to tell
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SliliSlilSSi8§
■DearTora:

•51 agree with you: the new Democratic Congress presents Judicial Watch 
with a whole new set of challenges!

We must be ready to closely monitor how Nancy Pelosi and the liberal 
Democratic majority deal with the ethics breakdown in the House. And I agree 
that the new leader of the Senate, Harry Reid, needs to be held accountable for his 
ethical misdeeds! We need to be ready to educate and mobilize our fellow citizens 
to demand that both the House and the Senate get serious about enforcing its ethics 
rules against all members who violate them!

To help Judicial Watch prepare for next year, and to help us with all 
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DEFENDANTS’ EXHIBIT 37
Paul Orfanedes
From: Steve Andersen [sandersen@judicialwatch.org]
Sent: Monday, July 10, 2006 2:06 PM

Alberta Hayes’
tfitton@judicialwatch.org; ‘Paul Orfanedes’ 

Subject: RE: Ms. Betty Munson
I spoke w/ Mrs. Munson - she did receive Larry’s letter 
and wanted to make a donation to support Judicial 
Watch as she could not read his long letter being that 
she is legally blind. She was thinking that Larry was 
still here and thought his letter solicited funds for JW 
- so she called here to make her donation rather than 
write a check which is difficult for her due to her blind
ness.
She just didn’t understand that Larry is not here any 
more - even though I tried to tell her he wasn’t - but I 
did not pursue it as she was under the impression he 
still was and his letter was asking for money for JW - 
she was just happy to help JW. So I guess we can score 
one for us.
Mrs. Munson is 83 years old and told me she has in
cluded JW in her trust “so we won't have to wait much 
longer,” she said kindly.
She is an ATA donor - and has donated over $19,000 
to us since 1998.
Thanks Alberta for doing a great job with her every 
month when she calls in to contribute.

To:
Cc:

mailto:sandersen@judicialwatch.org
mailto:tfitton@judicialwatch.org
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---- Original Message----
From: Alberta Hayes [mailto:ahayes@ 

judicialwatch.org]
Sent: Monday, July 03, 2006 2:40 PM 
To: ‘Steve Andersen’
Cc: tfitton@judicialwatch.org 
Subject: Ms. Betty Munson
7/6/06
Steve:
I received another call this afternoon from Ms. 
Munson; she just wanted to understand why she 
is receiving a letter from Larry Klayman, I told 
Ms. Munson, that someone will call and speak to 
her re: the letter from Mr. Klayman, she seemed 
satisfied, she gave us a donation for $100.00, nor
mally she gives us $50.00 per month on her credit 
card. Ms. Munson phone# 715.356.7511.
Thanks,
Alberta
Alberta Hayes 
Judicial Watch 
ahayes@judicialwatch.org 
202.646.5172

DEFENDANTS’ EXHIBIT 38
Paul Orfanedes
From:
Sent:
To:
Subject: FW: LEK contacts another donor

Steve Andersen [sandersen@judicialwatch.org] 
Monday, July 10, 2006 9:56 AM 
‘Paul Orfanedes’; ‘Tom Fitton’

mailto:ahayes@
mailto:tfitton@judicialwatch.org
mailto:ahayes@judicialwatch.org
mailto:sandersen@judicialwatch.org
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AmmarellF7- 
-06.xls (81 KE

Another report from Angel.
---- Original Message----
From: Angel Azar [mailto:aazaratjudicialwatch.org]
Sent: Saturday, July 08, 2006 9:01 AM
To: Steve Andersen
Cc: Christine Streich
Subject: LEK contacts another donor

Steve,

Please find attached a call report I am sending sepa
rately as we have another donor that Larry has con
tacted and affected.

After my standard introduction, she said “I’m not too 
happy with what Tom Fitton is doing”, when I asked 
her to clarify she just responded “well, I’m not sure 
what’s going on, but I know it’s not right,... so I’m not 
interested” and hung up. 00062926G Florence Amma- 
rell, $9,095.00 total $ gifts, Lgst gift $500, last gift 
11/16/05.

I look forward to discussing this and the reports that 
are following.

Respectfully,
Angel S. Azar 
202-489-5494

mailto:aazaratjudicialwatch.org
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DEFENDANTS’ EXHIBIT 39 

Call Report
[LOGO]

JW Staff: Angel S. Azar Report Date: 07/06/06 
Action Date: 07/05/06 Contact Type: [Phone

JW Record # 
Donor Name: 

Address: 
City: 

Phone:

00062926G
Florence Ammarell
2943 S.W. Brighton Way
Palm City State: FI Zip: 34990 

E-mail:Fax:772-220-7812

Prospect Rating:
Interest / Involvement |?
Would they like the Verdict? [Already Re

Financial 
Capability $

Goals / Objectives of visit: If ask, how much 
TKU gift, introduce, 
update and identify donor / JW issues, schedule mtg., 
intro. CLP, planned giving.

$asked?

Results / Observations:
This donor has been 
contacted by Larry Klayman and responded to my call 
/ introduction by saying “I’m not too happry with what 
Tom Fitton is doing”, when asked to clarify, after neu
tralizing my position (especially not having worked 
with Larry), she responded “well,..I’m not sure what’s 
going on, but I know it’s not right, sorry I’m not inter
ested” and hung up.

If ask, how much 
committed? $



App. 96

Follow-up Actions & Dates for Follow-up:
Advise SA / senior management.

DEFENDANTS’ EXHIBIT 40

MiMr. Ronald C. Tanoiar 
gPP' 17$11 Hllfoafe Dr 
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For reservations or information visit Marrfott.com or call (800) 331 3131
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Larry Klayman
February 7, 2007

Mr Ron Tanciar 
17611 Hilldale Dr 
Macomb, MI 48044-2094
Dear Ron:

As you know, with your help I sued Tom Fitton, the 
current president of Judicial Watch, for unethical prac
tices that threaten the existence of this once great or
ganization, and have harmed me and my family.

I took this course of action only after trying for two 
years to resolve matters with Mr. Fitton.

But he refused and has hijacked Judicial Watch.

Ron, it really grieves me he’s turning Judicial 
Watch into a hapless, toothless tiger off on joy rides 
having little to nothing to do with the reasons I 
founded it - to clear up corruption in the governmental 
and legal systems.

And he’s also misused donor monies and squan
dered Judicial Watch’s considerable resources to the 
point that if we do not step in now, the organization 
will likely cease to exist in a few years.

Just a few days ago, the court ruled against Tom 
Fitton in our favor.

You see, Fitton and his band of ethically compro
mised directors tried to have our case dismissed.
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But the court said no and ordered the suit go for
ward full steam ahead.

Most importantly, the court ruled that if we win - 
and you, Ron, know that this is only a matter of hard 
work and time - I will be able to reassume control of 
Judicial Watch as its Chairman and General Counsel.

Quite frankly, the court’s 48 page opinion favored 
us and shot down every one of Tom Fitton’s protests - 
allowing the case to go forward! You can see it at 
www. Saving Judicial Watch, org.

I’m so grateful you’ve given me your support in the 
past. Please continue to stand with me now so Judicial 
Watch can once again be on your side.

Your support will be crucial to restoring Judicial 
Watch as the premier ethics watchdog in the nation.

During my tenure as founder and Chairman and 
General Counsel of Judicial Watch I was the only at
torney able to get the courts to find Bill Clinton liable 
for a crime; the crime he committed against one of the 
many women he harassed - Kathleen Willey - by ille
gally releasing her government files to smear her.

Now, as Hillary Clinton has decided to run for 
President, and as her “lovely” husband Bill seeks to be
come the “First Man”, a forceful Judicial Watch, run by 
adults with law degrees, is necessary to take the Clin
tons and other corrupt politicians, lawyers and judges 
on again.
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As you know, one of the allegations of our com
plaint hinges on the hard fact that Tom Fitton is not a 
lawyer and thus should not be running Judicial Watch.

In fact, shortly before I left Judicial Watch to run 
for the U.S. Senate in Florida, I learned that Fitton, 
contrary to the false representations he made to me 
when I hired him, had not even graduated from college.

But this is not my only complaint. . .

. . . Under Fitton Judicial Watch has been run into 
the ground through his unethical fundraising practices 
and his lack of desire to file hard-hitting cases against 
corrupt politicians, judges and lawyers.

How sad it is that three years after I left Judicial 
Watch it’s become little more than a website which 
boasts frequently of the many appeals it has to file 
thanks to having lost the cases which I left for it to 
pursue.

More than lying to donors and misusing their do
nations,

Fitton did everything he could to harm both my 
U.S. Senate campaign and the wellbeing of my family 
and me.

Fitton sent out direct mail to supporters with my
name on

(go on to next page, please . ..)

it to solicit monies after I had left. It gave the false im
pression I was still chairman and general counsel.
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This obviously not only confused supporters like 
you, but hurt my U.S. Senate campaign.

Then, Fitton gave the false impression that unless 
Judicial Watch raised a lot of money real fast, it’d have 
to lay off many people all the while sitting on $16 mil
lion dollars in assets, with millions more in the pipe
line.

In particular, Fitton and company did not buy the 
building for which I raised $1.2 million, instead keep
ing the money for some other purpose.

However, throughout this period Fitton gave sup
porters and donors the impression in monthly newslet
ters that a building had been purchased, publishing a 
photo of a plaque listing the contributors to the build
ing fund.

What’s more, Fitton disparaged me and hurt my 
reputation. When supporters called Judicial Watch and 
asked how to reach me, they were told no one knew 
where I was.

When people asked why I had left, frequently they 
were told the reasons were confidential. That created 
the false impression I left for some reason other than 
to run for the U.S. Senate, thus casting a negative light 
on me.

In addition, Fitton told the networks not to have 
me on TV shows to discuss anything Judicial Watch 
was doing. He even had his lawyer threaten me, with
out any legal basis, not to say I was its founder, falsely
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claiming this would infringe the Judicial Watch trade
mark.

And if you look back at the publicity which Fitton 
has generated since I left, he removed-nearly all refer
ences to me and gave me no credit for founding and 
successfully running the organization for about 10 
years. It became so ludicrous that many supporters 
would call me and complain.

In short, victory is going to be on our side. The 
courts are giving me every indication of this.

With the return of the Clintons in particular, the 
nation and the world need a Judicial Watch run by me, 
who knows how to sink its teeth into the Clintons or 
any other corrupt

(over once more . ..)

government official.

Major corruption has returned to Washington in 
the years since I left to run for the U.S. Senate

It’s time for Judicial Watch to be restored to great
ness. But frankly, I need your continued support.

I really hate to have to ask you for help again, Ron, 
but I see no choice.

The judge gave us a green light to proceed, and 
now I need your help for us to move forward to restor
ing Judicial Watch to its greatness.
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We need it in place sinking its teeth into the Clin
tons once again. Won’t you help, Ron?

Now that the court has shot down Fitton’s attempt 
to have our case thrown out, we have him and his part
ners on the run.

Let’s make sure we win and win big by having the 
financial resources to now go for the “knock out punch.”

Thank you once again, Ron, for your previous sup
port. know I can count on you and others like you, to 
help with this final surge. With our victory, I will en
sure that Judicial Watch will once again work for you.

I need your urgent help now as we want to proceed 
with discovery in a big way and push for a quick deci
sion, before the Clintons are able to regain power.

Thank you and God Bless,
/s/ Larry Klayman 

Larry Klayman 
Founder of Judicial Watch 
and Former Chairman and 
General Council

RS. If there is any way you can send $50, or perhaps 
even $100, it’d put us in a great position. God bless you, 
Ron.

Saving Judicial Watch
P.O. Box 131567, Houston, TX 77219-1567 

www. SavingJudicialWatch. org
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DEFENDANTS’ EXHIBIT 41
From: “Steve Andersen” <sandersen@judiciaIwatch.org>

Tom Fitton’” <tfitton@judicialwatch.org>, 
“Paul Orfanedes” <porfanedes@judicialwatch.org>, 
“Chris Farrell” <cfarrell@judicialwatch.org>
“Susan Prytherch” <sprytherch@judlcialwatch. 
org>

Subject: Another Amicus cancel due to Klayman let-

To: «<

CC:

ter
Date: Tue, 8 Aug 2006 17:13:36 -0400

Below profile of a very kind 82 year old lady in CO - 
ATA list person - called today to cancel her $10/mo. 
Amicus donation. I called her back to ask why and she 
said she got a letter from L. Klayman and was con
cerned. I spoke with her a long time - she likes what 
we do and is open to donate again in the future.

StrategicOne 
Account Brief
StrategicOne 
Account Brief

Criteria: Account=00437970A,
Sort History By=Gift Date (newest to oldest)

Contact Information 

Account Number 00437970A 

Name 

Address 

City, State Zip 

Company

Eleanor Riter
1272 County Rd. 65 Apt. 318 

Evergreen, CO 80439

mailto:sandersen@judiciaIwatch.org
mailto:tfitton@judicialwatch.org
mailto:porfanedes@judicialwatch.org
mailto:cfarrell@judicialwatch.org
mailto:sprytherch@judlcialwatch.org
mailto:sprytherch@judlcialwatch.org
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(303)679-9229 (h) 

(no-email)
Miss

Phones
Email
Title
Mail Restriction 

Phone Restriction 

EMail Restriction 

Inception
Profile Information

00
99
99
07/22/1997

General Purpose
Type of ATA Account 
Children in Home 
Miscellaneous Type 
Net Worth

Profile Code
ATA TYPE 
CHILDREN 
MISC 
WORTH

Last Add or Change
on 06/08/2001 
CONV on 11/27/2002 
on 05/24/2002 
CONV on 11/27/2002

Specific Purpose
Existed on ATA List Only
No
Merged Account 
Seventh 6.6% Net worth 
on file
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Steven C. Andersen
Director of Development Judicial Watch 
501 School Street, SW. Suite 500 
Washington, D.C. 20024 
(202) 646-5172 
fax: (202) 646-0190 
www.iudicialwatch.org
“Because no one is above the law.”

STATEMENT OF CONFIDENTIALITY: The information 
contained in this electronic message and any attach
ments to this message are intended for the exclusive 
use of the addressee(s) and may contain confidential or 
privileged information. If you are not the intended re
cipient, please notify Judicial Watch, Inc. immediately 
at either 202-646-5172 or at info@judicialwatch.org. 
and destroy all copies of the message and any attach
ments.

http://www.iudicialwatch.org
mailto:info@judicialwatch.org
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

LARRY KLAYMAN, 
Plaintiff,

Civil Action No. 06-670 
(CKK)

v.
JUDICIAL WATCH, INC., 
et al.t

Defendants.

MEMORANDUM OPINION1
(March 18,2019)

After a thirteen-day trial, a jury returned a verdict 
in favor of Defendant Judicial Watch, Inc. (“Judicial 
Watch”) on each of Plaintiff Larry Klayman’s remain
ing claims. Moreover, the jury found liability and 
awarded a total of $2.8 million in damages to Counter- 
Plaintiffs Judicial Watch and Thomas J. Fitton on 
their extant counterclaims against Counter-Defendant 
Klayman.

Klayman now renews his motion for judgment as 
a matter of law, moves for a new trial, and moves in the 
alternative for remittitur of the jury’s verdict. ECF No.

1 Although the case caption suggests that this case involves 
multiple defendants, only one, Judicial Watch, Inc., remained in 
this action by the time of trial. In addition, the case caption does 
not reflect Judicial Watch, Inc.’s and Thomas J. Fitton’s counter- . 
claims. However, because the Court has used this caption for most 
of the proceedings in this long case, the Court shall not do other
wise at this late hour.
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571 (“Post-Trial Motions”). Also pending are Klay- 
man’s motion for sanctions and entry of judgment, as 
well as his post-trial “renewal” of that motion and Ju
dicial Watch’s and Fitton’s motion to strike the re
newed version. ECF Nos. 489, 572, 573.

Klayman asks the Court’s indulgence of one or 
more excess pages in both the opening and reply briefs 
of his Post-Trial Motions. ECF No. 571, at ii; ECF No. 
577. In each instance he attempted to confer with Ju
dicial Watch’s and Fitton’s counsel, who either opposed 
a penultimate version of his request or did not respond 
in time. Because the corresponding briefs were timely 
filed, and they assist in the Court’s review of Klay- 
man’s Post-Trial Motions, the Court shall GRANT 
both requests and consider the briefs in their entirety.

Upon consideration of the briefing,2 the relevant 
legal authorities, and the record as a whole, the Court

2 The Court’s consideration has focused on the following 
pleadings:

PL’s Mot. for J. as a Matter of Law, for a New Trial, or 
in the Alternative, for Remittitur of the Jury Verdict 
and Leave to Exceed Page Limit by One Page, ECF No. 
571 (“Klayman’s Post-Trial Mots.”); Defs.’ Opp’n to Pl.’s 
Mot. for J. as a Matter of Law, for a New TVial, or in 
the Alternative, for Remittitur of the Jury Verdict 
[ECF 571], ECF No. 576 (“JW’s Post-Trial Opp’n”); Pl.’s 
Reply to Defs.’ Opp’n to Pl.’s Mot. for J. as a Matter of 
Law, for a New Trial, or in the Alternative, for Remit- . 
titur of the Jury Verdict, ECF No. 578 (“Klayman’s 
Post-Trial Reply”); Pl.’s Mot. for Leave to File Reply in 
Excess of Two (2) Pages and Three (3) Lines, ECF No.
577;
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DENIES Klayman’s Post-Trial Motions, DENIES 
Klayman’s Motion for Sanctions and Entry of Judg
ment, DENIES Klayman’s Renewed Motion for Sanc
tions and Entry of Judgment, and DENIES Judicial 
Watch’s and Fitton’s Motion to Strike Plaintiff’s Re
newed Motion for Sanctions and Entry of Judgment.

I. BACKGROUND
The Court need not revisit the factual background 

summarized in earlier opinions in this nearly thirteen- 
year litigation. See, e.g., Mem. Op. (June 25, 2009), 
Klayman v. Judicial Watch, Inc., 628 F. Supp. 2d 112, 
118-19 (D.D.C. 2009) (“Klayman F), ECF No. 319, at

• Pl.’s Mot. for Sanctions and Entry of J., ECF No. 489 
(“Klayman’s 1st Sanctions Mot.”); Defs.’ Opp’n to Pl.’s 
Mot. for Sanctions and Entry of J. [ECF 489] and Re
quest for Award of Sanctions, ECF No. 506 (“JWs 1st 
Sanctions Opp’n”); Pl.’s Reply to Opp’n to Mot. for En
try of J., ECF No. 527 (“Klayman’s 1st Sanctions Reply”);

• Pl./Counter-Def.’s Renewed Mot. for Sanctions and En
try of J., ECF No. 572 (“Klayman’s 2nd Sanctions 
Mot.”); Defs.’ Mot. to Strike Pl.’s Renewed Mot. for 
Sanctions and Entry of J., ECF No. 573 (“JWs Mot. to 
Strike 2nd Sanctions Mot.”); Pl.’s Opp’n to Defs.’ Mot. 
to Strike Pl.’s Renewed Mot. for Sanctions and Entry of 
J., ECF No. 574 (“Klayman’s Opp’n to Mot. to Strike”); 
and Defs.’ Reply in Supp. of Mot. to Strike Pl.’s Re
newed Mot. for Sanctions and Entry of J., ECF No. 575 
(“JWs Reply in Supp. of Mot. to Strike”).

For purposes of the foregoing abbreviations, the Court refers to 
briefing by Judicial Watch and Fitton as being submitted collec
tively by “JW.” In an exercise of its discretion, the Court finds that 
holding oral argument in this action would not be of assistance in 
rendering a decision. See LCvR 7(f).
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3-4.3 Similarly, the many twists and turns in this case 
are amply recounted elsewhere. See, e.g., Klayman I, 
628 F. Supp. 2d at 119-23.4 The Court shall focus on

3 Although, for convenience in this Memorandum Opinion, 
the Court shall denominate certain prior opinions in this case, 
those are by no means the Court’s only prior opinions. See infra 
note 3.

4 Substantive Memorandum Opinions, Orders, and combina
tions thereof that were issued by this Court or by Magistrate 
Judge Alan Kay in this case consist of the following: Order (Apr. 
12, 2018), ECF No. 565; Order (Mar. 13, 2018), ECF No. 544; Or
der (Mar. 13, 2018), ECF No. 543; Order (Mar. 13, 2018), ECF No. 
542; Order (Mar. 12, 2018), ECF No. 541; Order (Mar. 12, 2018), 
ECF No. 540; Order (Mar. 11, 2018), ECF No. 535; Order (Mar. 9, 
2018), ECF No. 528; Mem. Op. and Order (Mar. 9, 2018), ECF No. 
526; Mem. Op. and Order (Mar. 9, 2018), ECF No. 525; Mem. Op. 
and Order (Mar. 8, 2018), ECF No. 516; Mem. Op. and Order 
(Mar. 7, 2018), ECF No. 513; Mem. Op. and Order (Mar. 6, 2018), 
ECF No. 511; Order (Mar. 5, 2018), ECF No. 509; Mem. Op. and 
Order (Mar. 5, 2018); ECF No. 508; Order (Mar. 2,2018), ECF No. 
500; Order (Mar. 2, 2018), ECF No. 499; Order (Feb. 28, 2018), 
ECF No. 496; Order (Feb. 28, 2018), ECF No. 495; Order (Feb. 24, 
2018), ECF No. 488; Order (Feb. 23, 2018), ECF No. 487; Order 
(Feb. 23, 2018), ECF No. 486; Order (Feb. 23, 2018), ECF No. 485; 
Order (Feb. 22, 2018), ECF No. 484; Order (Feb. 20, 2018), ECF 
No. 465; Mem. Op. (Feb. 20, 2018), ECF No. 464; Order (Feb. 15, 
2018), ECF No. 455; Order (Feb. 2, 2018), ECF No. 442; Order 
(Jan. 23, 2018), ECF No. 436; Mem. Op. (Jan. 19, 2018), ECF No. 
434; Order (Oct. 6,2017), ECF No. 426; Mem. Op. and Order (Oct. 
5, 2017), ECF No. 425; Order (June 19, 2017), ECF No. 402; Mem. 
Op. and Order (June 14, 2017), ECF No. 401; Mem. Op. (Aug. 10, 
2011), ECF No. 362; Mem. Op. (Oct. 13, 2010), ECF No. 356; Or
der (June 16, 2010), ECF No. 338; Order (Apr. 30, 2010), ECF No. 
334; Mem. Op. (Oct. 14,2009), ECF No. 327; Order (Oct. 13,2009), 
ECF No. 325; Mem. Op. (June 25, 2009), ECF No. 319; Mem. Op. 
(June 25, 2009), ECF No. 317; Mem. Op. (June 25, 2009), ECF No. 
315; Mem. Op. (Mar. 24, 2009), ECF No. 301; Order (Dec. 30, 
2008), ECF No. 293; Order (Dec. 1, 2008), ECF No. 274; Order 
(Nov. 6, 2008), ECF No. 262; Order (Nov. 6, 2008), ECF No. 261;
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those proceedings specifically pertinent to the pending 
motions.

Relatively early in this litigation, the Court 
granted summary judgment for Judicial Watch as to 
the breach of contract claim in Count I of its Amended 
Counterclaim, awarded damages of $69,358.48, and re
served Judicial Watch’s request for prejudgment inter
est “until after liability has been resolved as to all 
remaining claims and counterclaims.” Mem. Op. (Oct. 
14,2009), Klayman v. Judicial Watch, Inc., 661F. Supp. 
2d 2, 4-6 (D.D.C. 2009) (“Klayman IF), ECF No. 327; 
see also Klayman 1, 628 F. Supp. 2d at 157-60. The 
Court’s treatment of claims and other counterclaims in

Order (Sept. 30,2008), ECF No. 252; Mem. Order (Sept. 23, 2008), 
ECF No. 250; Mem. Order (Sept. 23, 2008), ECF No. 249; Mem. 
Order (Aug. 26, 2008), ECF No. 233; Order (Aug. 26, 2008), ECF 
No. 231; Order (Aug. 25, 2008), ECF No. 227; Mem. Order (July 
18, 2008), ECF No. 206; Order (July 9, 2008), ECF No. 200; Mem. 
Order (July 1, 2008), ECF No. 199; Order (June 24, 2008), ECF 
No. 196; Order (June 10, 2008), ECF No. 189; Order (May 28, 
2008), ECF No. 185; Order (May 28, 2008), ECF No. 184; Order 
(May 28,2008), ECF No. 183; Order (May 19, 2008), ECF No. 178; 
Order (May 12, 2008), ECF No. 167; Order (May 12, 2008), ECF 
No. 166; Mem. Order (May 9, 2008), ECF No. 165; Mem. Order 
(May 5, 2008), ECF No. 153; Order (Apr. 21, 2008), ECF No. 138; 
Order (Apr. 21, 2008), ECF No. 137; Order (Apr. 2, 2008), ECF 
No. 134; Mem. Order (Mar. 12, 2008), ECF No. 117; Mem. Order 
(Jan. 16, 2008), ECF No. 98; Mem. Order (Jan. 8, 2008), ECF No. 
97; Mem. Op. (Dec. 3,2007), ECF No. 84; Mem. Op. (Dec. 3, 2007), 
ECF No. 82; Mem. Op. (Apr. 3, 2007), ECF No. 52; Mem. Op. (Apr. 
3, 2007), ECF No. 50; Order (Feb. 2, 2007), ECF No. 39; Mem. Op. 
(Jan. 17, 2007), ECF No. 36. In the interest of avoiding duplica
tion, the foregoing list excludes Orders issued to implement ac
companying Memorandum Opinions.
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prior proceedings is beyond the scope of this Memoran
dum Opinion.

A few days before trial in February 2018, the Court 
issued an Order laying out the claims and counter
claims that had survived to that point. See Order (Feb. 
23, 2018), ECF No. 487, at 8-10.5 Klayman’s remaining 
claims consisted of five allegations of breach of contract 
asserted in Counts Seven and Eight of his Second 
Amended Complaint. Id. at 8. Because those allega
tions are somewhat specific and are not directly at is
sue in the pending motions, the Court shall not repeat 
them here. Ten of Judicial Watch’s and Fitton’s coun
terclaims in their Amended Counterclaim remained vi
able: Counts I, II, and III for breaches of contract 
associated with unpaid expenses; Count IV for trade
mark infringement under the Lanham Act, 15 U.S.C. 
§ 1114(l)(a); Counts V and VI for unfair competition 
under the Lanham Act, 15 U.S.C. § 1125(a)(1); Counts 
VIII and IX for breaches of contract regarding dispar
agement of Judicial Watch and Fitton, respectively; 
Count X for breach of contract regarding certain Judi
cial Watch information; and Count XI for breach of con
tract regarding a non-competition period. Id. at 9-10; 
see also Am. Countercl., ECF No. 86 (clarifying that 
Count IX was asserted only by Fitton). The only fur
ther pre-trial update to the claims or counterclaims

5 Judicial Watch and Fitton had shortly beforehand with
drawn Count VII of their Amended Counterclaim for cybersquat
ting under the Lanham Act. ECF No. 467.
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was Judicial Watch’s withdrawal of Count XI of its 
Amended Counterclaim. ECF No. 492.

On the day before trial, Klayman filed his Motion 
for Sanctions and Entry of Judgment, which dealt with 
the parties’ differing characterizations of Klayman’s 
discovery responses earlier in the case. The parties 
briefed the motion during trial, and the Court reserved 
a decision until the present Memorandum Opinion.

On February 26, 2018, the trial commenced and 
continued through March 14, 2018, when the jury re
turned its verdict. Klayman introduced evidence as to 
his claims against Judicial Watch. Again, the Court 
need not address proceedings as to Klayman’s claims. 
After Judicial Watch and Fitton presented and rested 
their case as to their counterclaims, Klayman moved 
for judgment as a matter of law as to those counter
claims. See Trial Tr. 3191:6-7, 10-11; 3196:7-11.6 Ra
ther than rule on the motion, the Court took the issues 
raised by Klayman under advisement. Id. 3191-3198. 
The Court instructed the jury orally and provided the 
jury with a copy of the prepared instructions.

On March 14, 2018, the jury delivered its verdict 
against Klayman on each of his extant claims and in 
favor of Judicial Watch and Fitton on each of their

6 Although Klayman used the prior terminology of directed 
verdict, that is not held against him. Cf. Order (Apr. 12, 2018), 
ECF No. 565, at 1-2 & n.l (noting that Klayman’s invocation of 
the term, “judgment notwithstanding the verdict,” later in the 
proceedings is likewise treated as equivalent to a renewed motion 
for judgment as a matter of law).
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extant counterclaims. Jury Verdict, ECF No. 560. Al
though damages were allocated by counterclaim, the 
total awards were $2,300,000 for Judicial Watch and 
$500,000 for Fitton. See id. at 4-8. The Court allowed 
the parties to wait until after the court reporter’s com
pletion of the full trial transcript to brief Klayman’s 
renewed motion for judgment as a matter of law and 
any other post-trial motions. See, e.g., Order (Apr. 12, 
2018), ECF No. 565, at 3; Min. Order of Mar. 14, 2018.

On March 15, 2018, the Court entered judgments 
on the jury verdict for Judicial Watch and Fitton. J. on 
the Verdict for Counterpl. Judicial Watch, Inc., ECF 
No. 548; J. on the Verdict for Counterpl. Thomas J. Fit- 
ton, ECF No. 549. At Klayman’s request, the Court 
later vacated its issuance of these judgments in order 
to avoid potential issues with a time bar under the Fed
eral Rules. See Order (Apr. 12, 2018), ECF No. 565; see 
also 11 Charles Alan Wright et al., Federal Practice 
and Procedure Civil § 2812 (3d ed.) (“The time for seek
ing a new trial runs from the entry of the judgment, 
not from the reception of the verdict nor from the date 
the moving party receives notice of the entry of judg
ment.” (footnotes omitted)).

On July 10, 2018, the court-established deadline 
for his post-trial motions, Klayman filed a renewed mo
tion for judgment as a matter of law, a motion for new 
trial, and, in the alternative, a motion for remittitur of 
the jury’s verdict. He followed on July 13, 2018, with a 
renewed motion for sanctions and entry of judgment, 
which Judicial Watch and Fitton moved to strike.
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Now that briefing of all pending motions has con
cluded, these motions are ripe for resolution.

II. LEGAL STANDARD
A. Renewed Motion for Judgment as a Mat

ter of Law

Federal Rule of Civil Procedure 50(b) provides 
that, once a jury has rendered its verdict, the verdict 
loser “may file a renewed motion for judgment as a 
matter of law.” Fed. R. Civ. P. 50(b). Relief under Rule 
50(b) is “ ‘highly disfavored’ because it ‘intrudes upon 
the rightful province of the jury.’ ” Breeden v. Novartis 
Pharm. Corp., 646 F.3d 43, 53 (D.C. Cir. 2011) (quoting 
Boodoo v. Cary, 21 F.3d 1157, 1161 (D.C. Cir. 1994)). 
Nevertheless, “if the court finds that the evidence was 
legally insufficient to sustain the verdict,” Ortiz v. Jor
dan, 562 U.S. 180, 189 (2011), then the court may “di
rect the entry of judgment as a matter of law” in favor 
of the verdict loser or “order a new trial,” Fed. R. Civ. P. 
50(b)(2), (b)(3). If, however, the district court finds that 
the evidence was legally sufficient to sustain the jury’s 
verdict, then it must “allow judgment on the verdict.” 
Fed. R. Civ. P. 50(b)(1).

In this context, the central question “is whether 
there was sufficient evidence upon which the jury 
could base a verdict in [the prevailing party’s] favor.” 
Scott v. District of Columbia, 101 F.3d 748, 752 (D.C. 
Cir. 1996). The evidence in support of the verdict 
must “be more than merely colorable; it must [be] 
significantly probative.” Richardson by Richardson v.
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Richardson-Merrell, Inc., 857 F.2d 823, 828-29 (D.C. 
Cir. 1988). However, because the fundamental role of 
the jury is “to select, from among conflicting inferences 
and conclusions, that which it finds most reasonable,” 
Primas v. District of Columbia, 719 F.3d 693, 698 
(D.C. Cir. 2013) (quoting Metrocare v. Wash. Metro. 
Area Transit Auth., 679 F.2d 922, 925 (D.C. Cir. 1982)) 
(internal quotation marks omitted), “the court cannot 
substitute its view for that of the jury, and can assess 
neither the credibility nor weight of the evidence,” 
Scott, 101 F.3d at 753. The jury’s verdict must stand 
unless “the evidence and all reasonable inferences that 
can be drawn therefrom are so one-sided that reason
able men and women could not have reached a verdict 
in plaintiff[’s] favor.” United States ex rel. Miller v. Bill 
Harbert Inti Constr., Inc., 608 F.3d 871, 899 (D.C. Cir. 
2010) (per curiam) (quoting McGill v. Munoz, 203 F.3d 
843, 845 (D.C. Cir. 2000)) (internal quotation marks 
omitted).

However, a post-trial motion for judgment as a 
matter of law may be granted only upon grounds ad
vanced in a pre-verdict motion; a movant who omits 
a theory from a pre-verdict Rule 50 motion waives 
the theory as a basis of its post-verdict renewal. See 
Whelan v. Abell, 48 F.3d 1247, 1251 (D.C. Cir. 1995); 
U.S. Indus., Inc. v. Blake Constr. Co., Inc., 671 F.2d 539, 
548 (D.C. Cir. 1982).
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B. Motion for a New Trial

Rule 50(b) expressly permits a party that renews 
its motion for judgment as a matter of law to “include 
an alternative or joint request for a new trial under 
Rule 59.” Fed. R. Civ. R 50(b). Rule 59(a) provides that 
“[t]he court may, on motion, grant a new trial on all or 
some of the issues . . . after a jury trial, for any rea
son for which a new trial has heretofore been granted 
in an action at law in federal court.” Fed. R. Civ. P.
59(a)(1)(A).

“A trial judge should grant a new trial if the ver
dict is against the weight of the evidence, damages are 
excessive, for other reasons the trial was not fair, or 
substantial errors occurred in the admission or rejec
tion of evidence or the giving or refusal of instructions.” 
Nyman v. FDIC, 967 F. Supp. 1562,1569 (D.D.C. 1997) 
(citing 11 Charles Alan Wright et al., Federal Practice 
and Procedure § 2805 (1973)).

But “[t]he decision whether to grant a new trial 
falls within the discretion of the trial court.” Rice v. 
District of Columbia, 818 F. Supp. 2d 47, 60 (D.D.C. 
2011) (citing McNeal v. Hi-Lo Powered Scaffolding, 
Inc., 836 F.2d 637, 646 (D.C. Cir. 1988)). When as
sessing a motion for a new trial, “the court should be 
mindful of the jury’s special function in our legal sys
tem and hesitate to disturb its finding.” Nyman, 967 
F. Supp. at 1569 (quoting Lewis v. Elliott, 628 F. Supp. 
512, 516 (D.D.C. 1986)) (internal quotation marks 
omitted). Accordingly, a district court should exercise 
its discretion “sparingly and cautiously,” Miller v. Pa.
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R.R. Co., 161 F. Supp. 633, 641 (D.D.C. 1958), and it 
should grant a new trial “only where the court is con
vinced the jury verdict was a ‘seriously erroneous re
sult’ and where denial of the motion will result in a 
‘clear miscarriage of justice,’ ” Nyman, 967 F. Supp. at 
1569 (quoting Sedgwick v. Giant Food, Inc., 110 F.R.D. 
175, 176 (D.D.C. 1986)) (emphasis added) (internal 
quotation marks omitted).

“The jury verdict stands ‘unless the evidence and 
all reasonable inferences that can be drawn therefrom 
are so one-sided that reasonable men and women could 
not disagree on the verdict.’ ” Czekalski v. LaHood, 589 
F.3d 449,456 (D.C. Cir. 2009) (quoting Curry v. District 
of Columbia, 195 F3d 654, 658-59 (D.C. Cir. 1999) 
(opinion of Henderson, J.)).

C. Motion for Remittitur of the Jury Verdict

The judiciary has developed certain principles to 
guide a court’s evaluation of a jury’s damages ver
dict. “In reviewing the amount of the jury’s award, 
[the court] . . . need not—and indeed cannot—recon
struct the precise mathematical formula that the jury 
adopted. Nor need [the court] explore every possible 
quantitative analysis or compute the basis of each 
penny and dollar in the award. [The court’s] inquiry 
ends once [it is] satisfied that the award is within a 
reasonable range and that the jury did not engage in 
speculation or other improper activity.” Nyman, 967 
F. Supp. at 1571 (quoting Carter v. Duncan-Huggins,
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Ltd., 727 F.2d 1225, 1238-39 (D.C. Cir. 1984)) (altera
tions in original) (internal quotation marks omitted).

“A court must be especially hesitant to disturb a 
jury’s determination of damages in cases involving in
tangible and non-economic injuries.” Langevine v. Dis
trict of Columbia, 106 F.3d 1018, 1024 (D.C. Cir. 1997) 
(citing Ruiz v. Gonzalez Caraballo, 929 F.2d 31, 34 (1st 
Cir. 1991) (“Translating legal damage into money dam
ages—especially in cases which involve few significant 
items of measurable economic loss—is a matter pecu
liarly within a jury’s ken.” (internal quotation marks 
omitted)).

This deference to the jury, based on the fact that 
“the Seventh Amendment right to a jury trial pervades 
the realm of jury verdict decisions,” id., may only be 
disturbed if “(1) the verdict is beyond all reason, so as 
to shock the conscience, or (2) the verdict is so inordi
nately large as to obviously exceed the maximum limit 
of a reasonable range within which the jury may 
properly operate.” Peyton v. DiMario, 287 F3d 1121, 
1126-27 (D.C. Cir. 2002) (citing, e.g., Jeffries v. Potomac 
Dev. Corp., 822 F.2d 87, 96 (D.C. Cir. 1987)).

“Courts may not set aside a jury verdict merely 
deemed generous; rather, the verdict must be so unrea
sonably high as to result in a miscarriage of justice.” 
Langevine, 106 F3d at 1024 (citing Barry v. Edmunds, 
116 U.S. 550, 565 (1886)). In this Circuit, a court may 
remit a jury verdict “only if the reduction ‘permit [s] 
recovery of the highest amount the jury tolerably 
could have awarded.’ ” Id. (quoting Carter v. District of
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Columbia, 795 F.2d 116,135 n.13 (D.C. Cir. 1986)). The 
moving party has the burden to prove that the jury 
award is so excessive as to warrant a remittitur. Carter 
v. Duncan-Huggins, Ltd., 727 F.2d at 1239. “The grant
ing of a motion for remittitur is ‘particularly within the 
discretion of the trial court.’” Jeffries, 822 F.2d at 96 
(quoting Doe v. Binker, 492 A.2d 857, 863 (D.C. 1985)).

III. DISCUSSION
There is no dispute that the Court has diversity 

jurisdiction over the remaining breach of contract 
claims and counterclaims, and federal-question juris
diction over the remaining federal statutory counter
claims. See 28 U.S.C. § 1331; id. § 1332(a)(1), (c)(1); 
2d Am. Compl., ECF No. 12, n 18, 20, 24 (alleging 
diversity of citizenship and sufficient amount in con
troversy); Am. Countercl., ECF No. 86, n 1-3, 5, 6 
(alleging diversity of citizenship, sufficient amount in 
controversy, and federal question). The Court need 
not consider other grounds for jurisdiction. As to the 
breach of contract claims, the parties’ Confidential 
Severance Agreement expressly dictates its interpre
tation using District of Columbia law, “without regard 
to its choice of law principles.” Confidential Severance 
Agreement, Klayman’s Ex. 1 (“CSA”), f 23.

A. Klayman’s Post-Trial Motions
It is not clear that Klayman raised each aspect of 

the arguments in his Post-Trial Motions in either his 
Rule 50(a) motion for judgment as a matter of law, or
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otherwise at trial. For example, he now objects to a 
deposition designation to which he largely did not 
object either before or during trial. See infra Part 
III.A.5.iv.b. (discussing Dep. of Stephanie De Luca [sic] 
33:22-36:9 (“DeLuca Dep.”)). “Rule 50(b) permits only 
the ‘renewing5 of arguments made in prior Rule 50(a) 
motions.” Campbell v. District of Columbia, 894 F.3d 
281, 286 (D.C. Cir. 2018) (citing Fed. R. Civ. P. 50(b); 
Exxon Shipping Co. v. Baker, 554 U.S. 471, 485 n.5 
(2008); Unitherm Food Sys., Inc. v. Swift-Eckrich, Inc., 
546 U.S. 394 (2006)). Nor can “a Rule 59 motion [be 
used] to raise new issues that could have been raised 
previously.” Kattan by Thomas v. District of Columbia, 
995 F.2d 274, 276 (D.C. Cir. 1993).

Although such a deficiency could be dispositive of 
at least parts of the Post-Trial Motions, Judicial Watch 
and Fitton do not make this argument. Nor is it neces
sarily easy to parse what Klayman did and did not 
raise previously for Rule 50 and Rule 59 purposes. Ac
cordingly, in the interest of reaching any necessary is
sues and conclusively resolving this case, the Court 
shall assume, arguendo, that Klayman either raised 
each of the issues sufficiently in his Rule 50(a) motion, 
and/or that he raised issues at an appropriate time so 
as to support a Rule 59(a) motion now.

Before reaching the merits of the Post-Trial Mo
tions, the Court shall dispose of several extraneous 
issues that Klayman briefly raises. Submitting an affi
davit from Mike Pendleton, he suggests this is addi
tional evidence supporting his claim that Judicial 
Watch disparaged him. See Klayman’s Post-Trial Mots.
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at 3 n.2 & Ex. 1. But this notion is problematic for sev
eral reasons. First, Klayman misleadingly implies that 
this is a new affidavit. See id. (“Upon review of the 
Court record, Mike Pendleton filed an affidavit that not 
only confirms that Fitton testified falsely and indeed 
disparaged Plaintiff/Counter-Defendant. ..(empha
sis added)). But the affidavit is not new; it bears a Jan
uary 2009 date, and the header shows that it was 
docketed previously in this case. Second, Klayman was 
precluded from introducing documentary evidence at 
trial, pursuant to the Discovery Sanction that the 
Court shall review below. Third, in any case, Klayman 
does not pursue the argument that the jury erred as to 
his own claims. Rather, he attacks the jury’s verdict as 
to Judicial Watch’s and Fitton’s counterclaims. The 
sanctions also dispose of Klayman’s other attempted 
use of this affidavit, namely to claim now that certain 
testimony was false. See id. He cannot use documen
tary evidence to do now what he would have been pre
cluded at trial from doing. No further attention to the 
affidavit is necessary.

Klayman also briefly mentions the issue of his be
ing the founder of Judicial Watch, but only as an aside 
attempting to suggest that Judicial Watch witnesses 
lied. See Klayman’s Post-Trial Mots, at 2-3 & n.2. The 
jury heard testimony from both sides on this issue, and 
it was the jury’s role to weigh credibility and decide 
whom to believe. The Court need not revisit this issue.

The Post-Trial Motions begin with a series of is
sues that Klayman evidently proposes to deal with 
through judgment as a matter of law and/or a new
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trial. The Court shall walk through those arguments 
before turning to his separate treatment of the puta
tive grounds for remittitur.

1. Counterclaim for Trademark Infringement

The Post-Trial Motions raise a number of issues 
with the jury’s ruling as to Count IV of Judicial Watch’s 
Amended Counterclaim, which alleges trademark in
fringement.

i. Alleged Misattribution of Trademark In
fringement

Klayman argues that the jury confused the actions 
of Friends of Larry Klayman (“FOLK”) and Freedom 
Watch for actions of Klayman himself. Klayman’s Post- 
Trial Mots, at 9-10. His reasons for thinking that the 
jury misattributed damages are 1) the size of a verdict 
for allegedly “minimal, if any, conduct personally con
ducted” by him, and 2) the fact that the verdict form 
did not distinguish any damages attributable to FOLK 
and Freedom Watch. Id. at 10.

But this rationale is a non-sequitur. Judicial 
Watch introduced evidence to show that Klayman him
self, acting through Saving Judicial Watch, mailed so
licitations and issued advertisements that infringed on 
Judicial Watch’s trademarks. JW’s Post-Trial Opp’n at 
7-8. While evidence about FOLK demonstrated how 
Klayman obtained Judicial Watch donor information, 
that is irrelevant to whether he made use of Judicial



App. 127

Watch trademarks in Saving Judicial Watch solicita
tions and advertisements. Id. Judicial Watch does not 
discuss specific activities of Freedom Watch, but nei
ther does Klayman. And neither party addresses the 
status of Saving Judicial Watch, which, in any case, 
Klayman has not shown is a legal entity distinct from 
himself.

Most importantly, Klayman fails to identify any 
evidence of alleged trademark infringement by FOLK 
or Freedom Watch that the jury might have mistakenly 
attributed to him. Instead, the jury heard sufficient 
evidence to attribute the alleged infringement to 
Klayman himself. Accordingly, it was unnecessary to 
specifically instruct the jury to distinguish between 
FOLK’S and Freedom Watch’s activities and Klayman’s 
own. Neither judgment as a matter of law nor a new 
trial is warranted on this basis.

ii. Likelihood of Confusion

Relatedly, Klayman tries to show that the jury 
did not hear sufficient evidence of alleged trademark 
infringement by Klayman himself to satisfy the likeli
hood of confusion element of that counterclaim. Klay
man’s Post-Trial Mots, at 10-11. He urges that his 
Saving Judicial Watch campaign adequately distin
guished his efforts as separate from Judicial Watch, de
spite the one reply envelope mailed by Saving Judicial 
Watch that bore a “Judicial Watch” return address. Id.

The Court issued jury instructions as to the likeli
hood of confusion element. The Court cannot recall
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seeing any model instructions about this element that 
are specific to this Circuit. Rather, Judicial Watch had 
proposed the instructions, which it “derived from” gen
eral model instructions, including some specific to the 
Ninth Circuit. Order (Feb. 23, 2018), ECF No. 485 (cit
ing 3A Kevin F. O’Malley, Jay E. Grenig & William C. 
Lee, Federal Jury Practice and Instructions § 159:25 
(6th ed. 2012)). Although the Court made some edits to 
Judicial Watch’s proposed instructions during discus
sions with the parties, the instructions as delivered 
closely resembled the model instructions. See id.; Trial 
Tr. 3770:24-3772:21.

Klayman does not expressly argue that those in
structions were incorrect. Rather, he attacks a straw- 
man by arguing that the evidence was insufficient to 
meet a standard that he proposed for those instruc
tions, but which the Court rejected. If the Court had 
adopted Klayman’s standard, the jury would have 
needed to find that a “substantial” number of people 
were likely to be confused. Klayman’s Post-Trial Mots, 
at 10-11 (quoting Johnson PubVg Co., Inc. v. Etched-in- 
Ebony, Inc., Civil Action No. 80-2933, 1981 WL 48204, 
at *4 (D.D.C. July 15, 1981), aff’d, 675 F.2d 1340 (D.C. 
Cir. 1982) (Table)) (internal quotation marks omitted). 
Now Klayman also urges an “‘appreciable’ number” 
standard. Id. at 10 (quoting Culliford v. CBS, Inc., Civil 
Action No. 83-1775,1984 WL 787, at *3 (D.D.C. Jan. 20, 
1984)).

While the number of people likely to be confused 
may be a consideration, it is not the only one. Without 
adopting a definitive test for likelihood of confusion,
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the United States Court of Appeals for the District of 
Columbia Circuit (“D.C. Circuit”) recently referred ap
provingly to other circuits’ multi-factor tests, which 
evaluate such factors as “the strength of the mark, the 
similarity of the marks, the proximity of the goods, the 
similarity of the parties’ marketing channels, evidence 
of actual confusion, the defendant’s intent in adopting 
the mark, the quality of the defendant’s product, and 
the sophistication of the buyers.” Am. Soc’y for Testing 
& Materials v. Public.Resource.Org. Inc., 896 F.3d 437, 
456 (D.C. Cir. 2018) (citing 4 J. Thomas McCarthy, McCar
thy on Trademarks and Unfair Competition §§ 24:31- 
24:43 (5th ed. 2018)); see also Appleseed Found. Inc. v. 
Appleseed Inst., Inc., 981 F. Supp. 672, 675 (D.D.C. 
1997) (reciting some of these factors).7 That list does 
not expressly include the number of people likely to be 
confused. Whether or not the jury found that an appre
ciable or substantial number of people could be led 
astray, there was sufficient evidence for the jury to find 
that other factors were satisfied. For example, the jury 
could have found that the Saving Judicial Watch 
campaign involved similar marks deployed through 
similar marketing channels, coupled with evidence of 
actual confusion. Accordingly, Klayman has not met 
the high threshold to disturb the jury finding that 
his use of the trademarks was likely to confuse, and

7 Klayman’s cases, Johnson and Culliford, rely to some ex
tent on a similar list of factors, though Klayman does not 
acknowledge this aspect of those opinions. See Culliford, Civil Ac
tion No. 83-1775, 1984 WL 787, at *3; Johnson Puhl’g Co., Inc., 
Civil Action No. 80-2933, 1981 WL 48204, at *4.
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consequently this is no basis for granting judgment as 
a matter of law or a new trial.

Hi. Nominative Fair Use

Klayman next invokes the nominative fair use de
fense to a trademark infringement claim, arguing that 
he qualifies because he was “making commentary on 
the state of affairs at Judicial Watch, and that he never 
even remotely claimed to be affiliated with Judicial 
Watch in any way once the Severance Agreement was 
executed.” Klayman’s Post-Trial Mots, at 12.

Again, the Court issued instructions on the nomi
native fair use defense. Trial Tr. 3777:2-3778:22. The 
prepared instructions provided in hard-copy to the jury 
closely track the D.C. Circuit’s recently articulated 
standard:

In order for a use [of a trademark] to qualify 
as nominative fair use, courts require that “[1] 
the product or service in question must be one 
not readily identifiable without use of the 
trademark; [2] only so much of the mark or 
marks may be used as is reasonably necessary 
to identify the product or service; and [3] the 
user must do nothing that would, in conjunc
tion with the mark, suggest sponsorship or en
dorsement by the trademark holder.”

Am. Soc’y for Testing & Materials, 896 F.3d at 456 
(quoting New Kids on the Block v. News Am. PubVg,, 
Inc., 971 F.2d 302, 308 (9th Cir. 1992)) (all but first al
teration in original). Klayman does not raise any issue
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with the instructions. The jury heard evidence that 
could support a finding that Klayman’s use of the 
trademarks exceeded nominative fair use under the 
applicable standard. The Court shall not second-guess 
the jury’s determination, and accordingly, neither judg
ment as a matter of law nor a new trial is justified for 
this reason.

iv. Jury Consideration of “Improper, Out
side Actions’’

Klayman recycles arguments that evidence about 
FOLK and Freedom Watch contributed to the large 
jury verdict. See Klayman’s Post-Trial Mots, at 13-15. 
The Court disposed of this argument above and need 
not revisit it here, except to deal with several new 
strands.

Klayman erroneously objects to the evidence that 
the jury was allowed to consider. See id. at 13 (citing 
JW’s Exs. 64-66, 75; Trial Tr. 3164:15-3165:4). Exhibits 
66 and 75 could not prejudice the jury because they 
were not admitted into evidence. JW’s Post-Trial Opp’n 
at 16; JW’s Ex. List, ECF No. 555, at 6-7. Moreover, Ex
hibits 64 and 65 were relevant because they help show 
how Klayman obtained “JW” donor names, to whom he 
then sent materials that infringed on Judicial Watch’s 
trademarks. The Court agrees with Judicial Watch 
that Maureen Otis’ testimony “merely provided an ex
planation of sample caging reports.” JW’s Post-Trial 
Opp’n at 16. The jury was allowed to weigh all of this 
evidence in reaching its determination. The Court does
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not find any of the admitted evidence to be unduly prej
udicial. See Fed. R. Evid. 403.

Judicial Watch demonstrates how the jury could 
have reached its $750,000 verdict on the trademark in
fringement counterclaim: Maureen Otis and Steve 
Andersen, respectively, testified that Saving Judicial 
Watch raised at least $742,141.87 through American 
Target Advertising’s (“ATA”) caging operations, and do
nations to Judicial Watch from multi-year donors fell 
by more than $1.8 million or $1.9 million during 2006 
and 2007. JW’s Post-Trial Opp’n at 7-8 (citing Trial Tr. 
3064-3067,3169:2-8).

In yet another instance of failed recycling, Klay- 
man’s reply does not rebut any of the foregoing points, 
as to either the facts or their implications for the jury 
verdict. Accordingly, he has not persuaded the Court 
that he is entitled to judgment as a matter of law or a 
new trial due to jury consideration of allegedly “im
proper” actions of third parties. Klayman’s Post-Trial 
Mots, at 15.

u. Authentication of Reply Letters

Klayman argues that the letters contained in Ju
dicial Watch’s Exhibits 33, 36, 40, and 42 were not 
properly authenticated and therefore should not have 
been admitted for the purpose of showing confusion 
about the trademarks. Klayman’s Post-Trial Mots, at 
15-18; see also JW’s Ex. List, ECF No. 555, at 3-4 (show
ing that each was admitted). He specifically takes issue
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with the handwriting on each of these exhibits. Klay- 
man’s Post-Trial Mots, at 16.

Prior to their use at trial, the Court considered 
and issued a contingent ruling on the authenticity of 
these materials. Mem. Op. and Order (Mar. 6, 2018), 
ECF No. 511. At trial, the Court admitted these exhib
its after Judicial Watch introduced sufficient evidence 
to satisfy the contingencies in the Court’s [511] Memo
randum Opinion and Order. The Court issued limiting 
instructions to ensure that the jury considered the ex
hibits for the purpose for which they were admitted. 
Klayman now argues that those instructions were in 
fact counterproductive, encouraging the jury to con
sider the materials for the prohibited purpose, that is, 
the truth of the matter asserted. Klayman’s Post-Trial 
Mots, at 15-18.

Klayman is wrong. To consider the materials for 
the truth of the matter asserted would be to believe 
that the authors of the notes meant what they said, for 
example, that they wanted to be removed from the Ju
dicial Watch mailing list because Fitton was “ruining” 
the organization; that they feared that this litigation 
would “siphon off millions” from Judicial Watch coffers; 
and that they would not donate again until Klayman 
“takes over” Judicial Watch once more. JW’s Exs. 33, 
36, 42. Consistent with the Court’s instructions, the 
jury could have properly considered the exhibits as 
simply an indicator that Klayman’s campaign was hav
ing an effect. Whether or not these specific (putatively 
former) donors believed or did as they wrote is imma
terial.



App. 134

Importantly, Klayman does not expressly raise a 
hearsay objection. He states that his challenge to the 
letters is only to their authenticity as pieces of evi
dence, which is a low hurdle to clear. The Court stands 
by its rulings that these letters are what Judicial 
Watch says they are. Moreover, the test for judgment 
as a matter of law is one of legal insufficiency of the 
verdict. Ortiz, 562 U.S. at 189. Klayman fails to prove 
that the jury had inadequate information—even if, 
arguendo, these letters were excluded—to conclude 
that the likelihood of confusion test was satisfied. 
There is no reason to grant a new trial either on these 
grounds.

2. Counterclaims for Unfair Competition

As for Counts V and VI of the Amended Counter
claim, the jury awarded damages to Judicial Watch for 
Klayman’s unfair competition through various means. 
Klayman addresses these two counterclaims in very 
summary terms in a single paragraph of five sentences, 
explaining that his arguments on this issue are “inter- 
weaved throughout” his brief. Klayman’s Post-Trial 
Mots, at 18-19. The only specific errors he raises are 
the Court’s decisions not to give jury instructions 1) 
recognizing a fair comment defense to the disparage
ment counterclaims, and 2) identifying truth as a de
fense to the disparagement counterclaims. Id. at 19.

Just as Klayman does, the Court shall address 
these arguments when it considers the disparagement 
counterclaims to which they properly correspond. With
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respect to the unfair competition counterclaims them
selves, Klayman says virtually nothing. What he does 
say fails to discharge his heavy burden to prove that 
the jury lacked sufficient evidence to reach its verdict. 
Nor does the Court find that Klayman’s arguments an
ywhere else in the briefing undermine the legal suffi
ciency of the jury verdict or otherwise warrant a new 
trial on the unfair competition claims.

3. Counterclaims for Disparagement of Judi
cial Watch and Fitton

The jury awarded damages to Judicial Watch and 
Fitton for Counts VIII and DC, respectively, of the 
Amended Counterclaim for breaches of a contractual 
non-disparagement provision. Klayman argues that it 
was error not to give a jury instruction about truth as 
a defense. Id. at 19-21. Tangentially here—and more so 
in a part of his brief devoted to the Court’s allegedly 
prejudicial rulings—Klayman also objects to the omis
sion of a fair comment defense from the jury instruc
tions. Id. at 21, 25-26. The Court shall consider both 
issues now in the context of the disparagement coun
terclaims.

i. Fair Comment

Twice during trial, Klayman requested a fair com
ment jury instruction, and twice the Court refused to 
issue such an instruction. Order (Mar. 9, 2018), ECF 
No. 528; Order (Mar. 12, 2018), ECF No. 541 (denying 
motion to reconsider). The Court’s denial of the motion
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to reconsider rejected, among other things, Klayman’s 
First Amendment argument. Order (Mar. 12, 2018), 
ECF No. 541, at 1. The Court refers the reader to those 
decisions for its reasoning.

Pause is in order simply to add a further reason 
why the Court correctly rejected Klayman’s proposed 
instruction. Klayman improperly sought to import a 
defense from tort law into the specific contractual pro
vision at issue in this breach of contract claim. That 
provision includes some language about fair comment. 
CSA % 17 (“Nothing in this paragraph is intended to, 
nor shall be deemed to, limit either party from making 
fair commentary on the positions or activities of the 
other following the Separation Date.”). But the jury, 
not the Court, was responsible for applying that con
tractual provision to the testimony and other evidence 
of Klayman’s statements.

Accordingly, none of Klayman’s arguments alters 
the Court’s decision to withhold an instruction as to a 
fair comment defense to a tort claim when the claim at 
issue is a breach of contract claim.

ii. Truth as a Defense

The Court previously dealt with the truth-as-a-de- 
fense issue in a February 20, 2018, pretrial hearing, 
when the parties were discussing the definition of dis
paragement in the draft jury instructions. See Feb. 20, 
2018 Hr’g Tr. 21:8-26:25. For his part, Klayman ob
jected to using the definition in the Confidential Sev
erance Agreement unless “we put something in it that
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said it’s not disparagement if what you are saying is 
true.” Id. 23:3-4. Ultimately, in the face of disagree
ment about which definition should be used, the par
ties agreed to remove the definition of disparagement 
from the instructions entirely. Id. 26:10-25.

Klayman referred obliquely to this issue again in 
his oral Rule 50(a) motion. See Trial Tr. 3196:12-3197:12 
(“As I was able to show through cross-examination, 
what I said was true, and it was acknowledged in that 
testimony. . . . Those facts were true, 
argument was closely intertwined with the fair com
ment defense, which the Court expressly addressed 
during trial and again above. He did not expressly re
new his request for an instruction regarding truth as 
a defense, nor did he argue then—or now—that it was 
error more generally to exclude an instruction about 
the definition of disparagement.

Truth may be a defense to the tort(s) of disparage
ment or injurious falsehood, which appear to arise only 
when “the plaintiff’s interest in property, real or per
sonal, tangible or intangible,” is at stake. Robert D. 
Sack, Sack on Defamation §§ 13:1.1, 13:1.4[D] (5th ed. 
2017). But the Court need not decide whether a tort 
claim could be sustained. The only disparagement 
claims that Klayman faced arose out of his alleged 
breach of contract with Judicial Watch.

The question, then, is whether the contractual 
non-disparagement provision permits a defense of truth. 
Paragraph 17 of the Confidential Severance Agreement 
provides in pertinent part that:

”). There his
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Klayman expressly agrees that he will not, di
rectly or indirectly, disseminate or publish, or 
cause or encourage anyone else to dissemi
nate or publish, in any manner, disparaging, 
defamatory or negative remarks or comments 
about Judicial Watch or its present or past di
rectors, officers, or employees.... Nothing in 
this paragraph is intended to, nor shall be 
deemed to, limit either party from making fair 
commentary on the positions or activities of 
the other following the Separation Date.

Unless there is an ambiguity in the contractual provi- 
* sion, such that interpretation requires extrinsic evi

dence, this is a question of law for the Court to resolve. 
See, e.g., Republican Nat’l Comm. v. Taylor, 299 F.3d 
887, 891 (D.C. Cir. 2002) (citing Dodek v. CF 16 Corp., 
537 A.2d 1086, 1092 (D.C. 1988)) (applying D.C. law); 
see also CSA f 23 (specifying D.C. law as rule for deci
sion). The parties do not invoke extrinsic evidence or 
otherwise point to any ambiguity in the Confidential 
Severance Agreement. Moreover, this is an expressly 
integrated contract. See CSA f 26. Accordingly, the 
Court shall evaluate the contract’s meaning as a legal 
issue. See Taylor, 299 F.3d at 892 (interpreting contract 
as a matter of law where no issue of extrinsic evi
dence); Dodek, 537 A.2d at 1093 (proceeding likewise 
with contracts that were “integrated, unambiguous, 
[and] [spoke] for themselves”).

Nothing in the contractual language expressly 
establishes truth as a defense to a contractual non
disparagement claim. Nor does the contract distin
guish between permitted and prohibited language
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based on truthfulness. Rather, the dividing line is 
negativity. See CSA 17 (prohibiting Klayman and 
Judicial Watch’s directors and officers from “dissemi
nating] or publish [ing] ... disparaging, defamatory or 
negative remarks” about each other). The Court need 
not deal with the language prohibiting defamatory re
marks, as there is no claim of defamation—under con
tract or tort—at issue here. If a factual statement is 
disparaging, then the contract prohibits it. And if the 
import of truth remains uncertain, it is clear that a 
negative statement is prohibited whether it is true or 
not.

The jury heard conflicting testimony about Klay- 
man’s allegedly disparaging remarks. The jury had the 
duty to assess credibility and determine whether these 
statements were disparaging or negative. The jury 
could find that what Klayman said was disparaging or 
negative, and even if some of it was true, that would 
violate the non-disparagement provision. Klayman has 
not met the high standard necessary to disturb the 
jury verdict.

Moreover, although the Court did not think it ap
propriate to give an instruction regarding truth as a 
defense, as a practical matter in the context of the ac
tual trial, both evidence (i.e., testimony) and the argu
ments to the jury included conflicting statements as to 
whether Klayman’s allegedly disparaging statements 
were true. The jury would have made credibility deci
sions as to what testimony they would credit.
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Accordingly, the Court did not err by withholding 
jury instructions about fair comment and truth as a 
defense. The jury had a copy of the Confidential Sever
ance Agreement and could determine for itself whether 
Klayman’s statements violated the non-disparagement 
provision. And Klayman has not discharged his burden 
to show that the evidence of disparagement of Judicial 
Watch and Fitton is legally insufficient. He is not enti
tled on these grounds to either judgment as a matter 
of law or a new trial.

4. Counterclaim for Improper Access to or Use
of Judicial Watch Information

Klayman challenges the jury’s finding that he im
properly accessed or used certain Judicial Watch infor
mation and must pay damages under Count X of the 
Amended Counterclaim. The jury purportedly misin
terpreted the evidence, in particular “some internal 
documents [that] for convenience designated the do
nors as Judicial Watch.” Klayman’s Post-Trial Mots, at 
21-23. Rather than taking donor names from Judicial 
Watch, Klayman argues that he was within his rights 
to rent them from ATA instead. Id.

But Klayman mischaracterizes the Amended 
Counterclaim, which alleges for example that he “used 
non-public Confidential Information, including but not 
limited to, information about direct mail solicitation 
operations,” as well as “Judicial Watch donor lists,” 
without Judicial Watch’s permission. Am. Countercl., 
ECF No. 86, Kfl 127, 128. Klayman virtually admits



App. 141

Judicial Watch’s allegations, insofar as he indicates 
that in working with ATA, he used names that origi
nated from ATA’s work for Judicial Watch. See Klay- 
man’s Post-Trial Mots, at 21-22.

Judicial Watch points out that these names re
mained the property of Judicial Watch under its agree
ment with ATA, which Klayman had signed. JW’s Post- 
Trial Opp’n at 14-15 (citing JW’s Ex. 63, n 5(A), 7). 
And Judicial Watch shows that in Klayman’s rebuttal 
testimony, he himself describes obtaining names for 
Saving Judicial Watch from his Senate campaign, 
which got them from his first list manager, ATA, and 
later he brought those names to his second fist man
ager. Id. at 15 (citing Trial Tr. 3408:12-25).

It is not a matter of an “illegal taking,” as Klayman 
casts the issue, Klayman’s Post-Trial Mots, at 23, but 
rather a potential breach of his agreement with Judi
cial Watch. In the Confidential Severance Agreement, 
“Klayman expressly agrees and acknowledges that, 
following the Separation Date, he shall not retain or 
have access to any Judicial Watch donor or client lists 
or donor or client data.” CSA f 4(D) (emphasis added). 
Moreover, in the Agreement, “Klayman agrees that af
ter the Separation Date, he shall not. . . use Confiden
tial Information for any purpose without written 
approval by an officer of Judicial Watch, unless and un
til such Confidential Information has become public 
knowledge through no fault or conduct by Klayman.” 
Id. H 4(A) (emphasis added) (defining “Confidential In
formation” to include “non-public information and ma
terials” about “donors” and “prospective donors”).
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There was sufficient evidence for the jury to find 
that Klayman breached his obligations under the 
Confidential Severance Agreement not to access or 
use Judicial Watch donor lists and other confidential 
information. Accordingly, the Court shall not disturb 
the jury’s verdict by granting judgment as a matter of 
law or a new trial on this basis.

5. Alleged Bias and Prejudice of the Court

In the following subpart, the Court shall address 
four of Klayman’s five bases for alleging that the Court 
was biased and prejudiced. As for the fifth basis, the 
Court shall defer a discussion of certain letters that 
the Court excluded until the Court deals with Klay
man’s pending motions for sanctions regarding related 
issues.

At the outset, the Court notes that Klayman’s mo
tion for a new trial “must meet a heavy burden to pre
vail on the ground of judicial misconduct.” 11 Charles 
Alan Wright, supra, § 2809.

i. The Court’s Decisions Not to Issue Certain 
Jury Instructions Pertinent to Klayman’s 
Claims, JW’s and Fitton’s Counterclaims, 
or Both

a. No Instruction Regarding “Bizarre” 
Trial Presentation

First, Klayman argues that he was entitled to a 
jury instruction about “why this case would be tried in
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such a one-sided manner, without [Klayman] having 
either witnesses or exhibits.” Klayman’s Post-Trial 
Mots, at 23-25 (referring also to the trial presentation 
as “[bjizarre” (internal quotation marks omitted)). Of 
course, Klayman himself was permitted to testify, and 
Klayman admits that he was permitted to introduce 
the Confidential Severance Agreement into evidence. 
Id. at 24. But the Court shall address his argument to 
the extent that its factual premises are accurate.

Before trial, the Court considered and expressed 
doubt about giving Klayman’s requested instruction. 
See Order (Jan. 23, 2018), ECF No. 436, at 3. Ulti
mately the Court did not give this instruction. Klay
man does not cite any authority for including an 
instruction about certain of the Court’s adverse legal 
rulings, including the imposition of sanctions, or about 
a party’s allegations that this Court is biased against 
that party. Judicial Watch is correct that such an in
struction would have been wholly inappropriate. JW’s 
Post-Trial Opp’n at 21. By way of justifying the Court’s 
final decision not to give this instruction, the Court 
stands by its prior reasoning that “adding an instruc
tion to this effect would tend to suggest to the jury that 
the Court has made factual findings, which it has not.” 
Order (Jan. 23, 2018), ECF No. 436, at 3. The effect 
would have been to stoke prejudice, rather than avoid 
it. Accordingly, the exclusion of such an instruction was 
not improper.
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b. No Instruction Regarding Fair Com
ment

Klayman raises the fair comment issue again. 
Klayman’s Post-Trial Mots, at 25-26. Above, the Court 
discussed its rejection, on the merits, of the argument 
that it should have issued a fair comment instruction. 
Accordingly, this is not a basis for finding that the 
Court is biased or that Klayman was unduly preju
diced.

c. No Instruction Regarding Cumula
tive Breach

Although the issues raised in Klayman’s Post- 
Trial Motions primarily concern Judicial Watch’s and 
Fitton’s counterclaims, this one concerns Klayman’s 
claims. Klayman argues that it was improper to omit 
an instruction that the jury could consider the cumu
lative effect of Judicial Watch’s simple breaches, if any, 
of the Confidential Severance Agreement to decide 
whether Judicial Watch had materially breached the 
agreement. Id. at 26-27.

After “[t]he parties raised this issue the day before 
closing arguments and jury instructions,” the Court 
considered the proposed cumulative breach instruction 
and rejected it. Order (Mar. 13, 2018), ECF No. 543. 
Klayman objects now to the Court’s reasoning, but he 
offers nothing to show that the Court’s decision was in
correct. Rather, he simply regurgitates a single district 
court opinion, from another circuit, that the Court con
sidered during trial and decided was insufficient for
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several reasons. Klayman’s Post-Trial Mots, at 27 (cit
ing Suntrust Mortg. v. United Guar. Residential Ins. 
Co., 806 F. Supp. 2d 872, 902 n.64 (E.D. Va. 2011), va
cated in part on other grounds, 508 F. App’x 243 (4th 
Cir. 2013));8 Order, ECF No. 543, at 2-3. The Court’s 
decision to move ahead without such a jury instruc
tion did not demonstrate any bias. Nor did it have any 
prejudicial effect whatsoever: The jury was given the 
option to distinguish between simple and material 
breaches by Judicial Watch and found neither. See Jury 
Verdict Form, ECF No. 560; JW’s Post-Trial Opp’n at 22.

Accordingly, the Court’s decision not to give the 
three aforementioned instructions did not demon
strate any bias or have any unduly prejudicial effect.

ii. Ninth Circuit Ruling and Florida Judg
ment

Klayman finds further evidence of bias and preju
dice in the Court’s handling of two decisions by other 
courts that the parties sought to use for impeachment 
purposes. Klayman’s Post-Trial Mots, at 27-31. But 
Klayman overlooks the Court’s reasoning on the mer
its in each instance..

At trial, Judicial Watch attempted to impeach 
Klayman by asking about a Ninth Circuit ruling that 
was unfavorable to Klayman. See, e.g, Trial Tr. 877:8- 
879:12 (identifying Judicial Watch’s first attempt and

8 Neither the Court’s [543] Order nor Klayman’s Post-Trial 
Motions cited the Suntrust proceedings in the Fourth Circuit fol
lowing the district court’s decision.
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the parties’ initial discussion with the Court on this 
topic); In re Bundy, 852 F.3d 945, 953 (9th Cir. 2017) 
(finding, inter alia, that pleadings filed by Klayman 
“contained] patently false assertions”). After exam
ining the ruling, In re Bundy, and considering the 
authorities, the Court issued an Order permitting Ju
dicial Watch to ask about the underlying issue without 
introducing the Ninth Circuit opinion itselfi Order 
(Feb. 28, 2018), ECF No. 496, at 1-2.

Klayman improperly conflates the Ninth Circuit 
issue with another issue. The Court also carefully con
sidered whether Klayman should be permitted to use 
evidence of a Florida judgment against Judicial Watch. 
Initially, the Court held in abeyance Judicial Watch’s 
and Fitton’s motion in limine to exclude evidence of the 
Florida judgment. Order (Feb. 20, 2018), ECF No. 465, 
at 3. The Order included instructions and guidance for 
Klayman to follow at trial before he could ask the 
Court’s permission to use this evidence. Id. at 3-4. At 
trial, the Court revisited the Florida judgment in the 
context of Klayman’s cross-examination of Fitton. The 
Court issued a further Order allowing certain “nar
rowly focused” questioning about Fitton’s role, but ex
pressly prohibiting any reference to the Florida 
judgment itself. Order (Mar. 2, 2018), ECF No. 500, at 
2-3.

Evidently finding the scope to be too narrow—or 
the risk to be too high that “Fitton would then take the 
opportunity to explain the circumstances, which would 
likely not be favorable to Klayman”—Klayman ap
pears not to have pursued this line of questioning. JW’s
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Post-Trial Opp’n at 24. Nor does Klayman respond to 
Judicial Watch’s opposition brief by identifying any 
place in the record where he did in fact ask Fitton 
about the Florida judgment. The Court shall not root 
through the trial transcripts to confirm whether he 
ever did use the Florida judgment during the lengthy 
trial. See Potter v. District of Columbia, 558 F.3d 542, 
553 (D.C. Cir. 2009) (Williams, J., concurring) (quoting 
United States u. Dunkel, 927 F.2d 955, 956 (7th Cir. 
1991) (per curiam)) (“Judges ‘are not like pigs, hunting 
for truffles buried in briefs’ or the record.”).

Now Klayman challenges the limited scope of 
questioning about the Florida judgment that the Court 
permitted, by contrast with his characterization of the 
Court’s response to the Ninth Circuit ruling. But the 
Court stands by its reasoning in its February 20, 2018, 
and March 2, 2018, Orders, about the Florida judg
ment, and its February 28, 2018, Order about the 
Ninth Circuit ruling.

Klayman’s effort to contrast these two decisions 
ignores the Court’s reasoning about the application of 
the Federal Rules of Evidence and Circuit precedent, 
which the Court shall not repeat here. But because 
Klayman alleges that the purportedly differential 
treatment is demonstrative of bias, the Court shall add 
now that the circumstances of the two uses of evidence 
were distinguishable. Judicial Watch sought to im
peach Klayman with evidence bearing on his own char
acter for truthfulness. Whereas Klayman requested 
permission to impeach Fitton with evidence bearing on 
the character for truthfulness principally of another
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Judicial Watch employee, and only secondarily of Fit- 
ton. See, e.g., Order (Mar. 2, 2018), ECF No. 500, at 2-3. 
These contexts affected the Court’s application of the 
relevant evidentiary rules, for which, again, the Court 
refers the reader to the respective Orders themselves.

Some other issues briefly raised by Klayman de
serve similarly succinct dispatch. First, Klayman ar
gues that he did not open the door to Judicial Watch’s 
impeachment use of the Ninth Circuit ruling. Klay- 
man’s Post-Trial Mots, at 28 (citing Trial Tr. 877:8-24). 
But Klayman mischaracterizes the record. Judicial 
Watch ultimately did not bring in the Ninth Circuit 
ruling after Klayman made the statements that he 
cites. When Klayman objected to Judicial Watch’s at- . 
tempt to raise the Ninth Circuit ruling at that time on 
Day 3 of the trial, February 28,2018, the Court and the 
parties dealt with the issue initially at sidebar, and 
then further after the Court dismissed the jury for the 
day. When trial resumed on Day 4, March 1, 2018, Ju
dicial Watch pursued a different line of cross-examina
tion of Klayman, and only later raised the Ninth 
Circuit ruling. At that time, Klayman did not object to 
any lack of foundation. Trial Tr. 992:2-6. In any case, 
the Court finds that Klayman’s cited statements on 
Day 3 of the trial sufficiently opened the door to an at
tack on his character for truthfulness. See, e.g., id. 
877:15 (“I try to follow the rules of ethics, yes.”); Fed. R. 
Evid. 608(b). Nor has he argued that the attack must 
immediately follow the statement that opens the door.

Second, Klayman objects to the Court’s identifica
tion of the correct opinion to which Judicial Watch



App. 149

sought to refer in its efforts to impeach KLayman. Klay- 
man’s Post-Trial Mots, at 28-30. There had been some 
confusion as to which of two Ninth Circuit opinions 
contained the finding of “patently false” representa
tions that Judicial Watch proposed using to impeach 
him. See, e.g., Trial Tr. 890:18-892:10, 966:23-967:22. 
Judicial Watch had referred at first to the wrong one. 
See id. But the Court found that Judicial Watch was 
entitled to ask about the scenario for the evidentiary 
reasons that the Court discussed in its [496] Order of 
February 28, 2018, which relied on the correct Ninth 
Circuit opinion. The Court did not demonstrate bias in 
the efforts of Chambers to understand the proposed 
impeachment and correct a mistaken reference to the 
wrong one of several opinions for that impeachment. 
In any case, the discussion about the correct opinion 
occurred outside the presence of the jury, and the spe
cific opinion did not come into evidence, so this discrep
ancy had no effect on the jury.

Lastly, Klayman objects to the Court’s prohibition 
of his attempt to revisit the Ninth Circuit ruling on re
direct. See Klayman’s Post-Trial Mots, at 30. The Court 
sustained an objection to his doing so, indicating that 
the Court had “considered this,” because Klayman had 
“raised this before, and [the Court] [knew] what the 
answer is.” Trial Tr. 993:21-994:5. To elaborate, Klay
man’s explanation of the context of the Ninth Circuit 
ruling—in particular his description of the underlying 
Cliven Bundy matter—exceeded the scope of the im
peachment. And Klayman should have known that 
the Court would prohibit that. Shortly beforehand, in
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response to another objection, the Court had stopped 
Klayman from going into this context when Judicial 
Watch asked the impeaching question during cross-ex
amination. The Court made clear that Klayman could 
“give an explanation to [Judicial Watch’s] question, 
which relates to what it is that the Ninth Circuit said 
about [KLayman’s] pleadings,” but expressly prohibited 
him from “get [ting] into the whole case that [Klayman] 
might have been involved with.” Id. 993:1-11. Even 
though he was prohibited from going into detail about 
the Ninth Circuit case, Klayman had already said 
enough to rebut the impeachment. See id. 992:7-14 
(stating, e.g., “[t]here was another judge on the panel 
that made the ruling by the name of Judge Ronald 
Gould, who actually is very liberal, Democrat, and he 
found that I hadn’t made any false assertions.”).9

The Court did not demonstrate any bias, nor did it 
unduly prejudice Klayman’s case, in deciding how the

9 Moreover, the Court’s review of Judge Gould’s dissent sug
gests that Klayman’s explanation is misleading. Judge Gould 
wrote that Klayman “has not been disbarred or suspended by an
other bar association or proven to have engaged in unethical con
duct that could justify disbarment.” In re Bundy, 852 F.3d at 953 
(Gould, J., dissenting). Judge Gould stops short of finding that 
Klayman made no false assertions. Klayman’s attempt to further 
muddy the waters now by dragging in Judge Gould’s other dis
sent, to a previous panel ruling about his lack of candor, does not 
remedy the likely misleading nature of his testimony. See Klay
man’s Post-Trial Reply at 23 & n. 10 (citing In re Bundy, 840 F.3d 
1034, 1055 (9th Cir. 2017) (Gould, J., dissenting)). In any case, 
the jury was left with Klayman’s uncorrected rebuttal, which the 
jury presumably considered as it weighed all of the evidence.
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parties could use the Ninth Circuit ruling and the Flor
ida judgment.

Hi The Court’s Alleged “Actual Prejudicial 
Remarks”

Klayman raises a number of the Court’s remarks 
during trial that he alleges demonstrate the Court’s 
bias against him and prejudiced the jury against him. 
See Klayman’s Post-Trial Mots, at 31-36. The Court 
disagrees. In short, none of the Court’s comments dur
ing trial evidenced any bias against him. The com
ments were appropriate in context. The Court even 
gave a jury instruction that its comments were not to 
be taken as indicative of any view of the merits:

You should not assume from any of my actions 
during the trial that I have any opinion about 
the facts in this case. My rulings on objections, 
my comments to lawyers, my instructions to 
you, and my questions or comments to wit
nesses all were concerned with legal matters 
or with clarifying a question or answer and 
are not to be taken by you as indicating my 
view about how you should decide the facts.
You are the judges of the facts.

Trial Tr. 3742:24-3743:6. Nor could any of the Court’s 
comments have had a prejudicial effect so significant 
as to support a finding of judicial bias. See, e.g.,Czekal- 
ski, 589 F.3d at 457 (citing, e.g., Liteky v. United States, 
510 U.S. 540,555 (1994)). For example, “[n]ot establish
ing bias or partiality ... are expressions of impatience, 
dissatisfaction, annoyance, and even anger, that are
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within the bounds of what imperfect men and women, 
even after having been confirmed as federal judges, 
sometimes display.” Id. (quoting Liteky, 510 U.S. at 
555-56) (internal quotation marks omitted).

Nevertheless, the Court has considered Klayman’s 
purported evidence of bias and prejudice and shall ad
dress that evidence categorically. First, many of the re
marks to which he points were outside of the presence 
of the jury. See, e.g., Klayman’s Post-Trial Mots, at 32- 
33 (citing Trial Tr. 576:12-13, 577:1-23). By definition, 
those remarks could have no effect on the jury. To the 
extent that Klayman refers to his own comments about 
the effect of the Court’s statements on the jury, he ef
fectively tries to bootstrap his way into demonstrating 
that the Court prejudicially affected the jury. That is 
meritless. These remarks do not demonstrate that the 
Court was biased either.

Second, of the statements that the Court did make 
in the presence of one or more jurors, none of them 
demonstrates bias. Nor is any highly prejudicial. The 
Court shall nevertheless describe some here.

During voir dire, Klayman asked for Juror No. 
1177’s verdict in a prior case, and now he objects to the 
Court’s interruption instructing Klayman not to ask 
such questions. Id. at 31 (citing Trial Tr. 96:3-7). But 
Klayman omits the Court’s almost immediately pre
ceding instruction that the juror not identify the ver
dict in a different prior case. Trial Tr. 95:20-96:2. The 
Court had clearly signaled that such questions were off 
limits, and yet Klayman asked anyway. Later Klayman
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asked the same prospective juror about the Cliven 
Bundy matter, and the Court rejected that line of in
quiry. Id. 97:3-97:13. The Court stands by its explana
tion that the question was inappropriate because 
Klayman was “bringing something in that’s not part of 
the case here.” Id. 97:9-10. The Court explained its rea
soning further after Juror No. 1177 left the bench. Id. 
97:14-98:15. Now the Court elaborates still further 
that because Klayman was never the attorney of rec
ord for Cliven Bundy in his criminal case, there was 
no valid reason for Klayman to ask a prospective ju
ror about Bundy. Such an inquiry would imply some 
unfounded connection to this case. To conclude, the 
Court’s responses to Klayman’s inappropriate voir dire 
questions were neither unduly prejudicial nor highly 
prejudicial. Moreover, Klayman can scarcely complain 
now about prejudice when he did not even object to the 
seating of this Juror No. 1177. See id. 226:17-18 (iden
tifying objections limited to other prospective jurors)..

Klayman also objects to several instances in which 
the Court commented on the law or referred to a prior 
legal ruling. See Klayman’s Post-Trial Mots, at 35-36 
(referring to one of the Court’s authenticity rulings and 
to the Court’s view of Klayman’s argument that truth 
is a defense to a disparagement claim).10 The Court is 
permitted to do so. Klayman has not identified any 
precedent to the contrary. The Court finds that any

10 As discussed above, Klayman was indeed wrong to argue 
that truth is a defense to the breach of contract claim at issue.
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prejudice engendered by its comments does not meet 
the high standard in this Circuit to establish bias.

Additionally, when Klayman arguably badgered a 
witness by saying, “So you care to defy court rules?” the 
Court responded, “Since when have you become the 
judge, Mr. Klayman?” Id. at 35. Klayman is not correct 
to characterize this comment as “scoffing.” Id. Rather, 
the Court—the enforcer of the rules of the Courtjusti- 
fiably rebuked Klayman for trying to usurp its role. 
Any prejudice that this caused the jury was Klayman’s 
own doing. Nor, in any case, was the comment so prej
udicial as to meet this Circuit’s standard.

iv. DeLuca and Sheldon Deposition Rulings

Klayman also argues that the Court demonstrated 
bias and prejudicially affected his case through its 
handling of Stephanie DeLuca’s and Philip Sheldon’s 
testimony by deposition, which the Court shall address 
in the order that Klayman does. See id. at 40-44.

a. Sheldon Testimony by Deposition

Klayman argues that he should have been permit
ted to make certain counter-designations to Philip 
Sheldon’s deposition testimony. Id. at 41-42. Despite 
the severe tardiness of Klayman’s eve-of-trial submis
sion of counter-designations, the Court carefully con
sidered his proposals on the merits and denied them. 
Order (Feb. 23, 2018), ECF No. 486, at 1-3.
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Klayman objects now that the Court’s reasoning 
for this denial differed from Judicial Watch’s and Fit- 
ton’s basis for opposing these counter-designations. 
Klayman’s Post-Trial Mots, at 41-42. But Klayman 
does not cite any authority for his apparent notion that 
the Court’s bases for a decision must be limited to 
those proposed by a party (or its opponents, to be pre
cise). Nor does Klayman otherwise show that the Court 
was wrong on the merits.

The Court has reviewed the deposition transcript 
and stands by the reasoning in its [486] Order. More
over, the Court’s review of the trial transcript shows 
that Judicial Watch did not even use the designation 
within Sheldon’s deposition to which Klayman’s coun
ter-designation purportedly responded. Accordingly, 
the Court finds no evidence of bias or high prejudice 
suggestive of bias.

b. DeLuca Testimony by Deposition

Klayman challenges the Court’s handling of cer
tain deposition testimony by Stephanie DeLuca. The 
Court appropriately exercised its discretion regarding 
this testimony and does not change its decision now 
under Federal Rule of Evidence 403(b).

First, Klayman objects to the Court’s decision to al
low DeLuca’s testimony about an incident in a church 
parking lot. Id. at 42-43 (citing Trial Tr. 3184:23-24). 
With one small exception, Klayman did not challenge 
Judicial Watch’s and Fitton’s designation of this por
tion of DeLuca’s deposition transcript as part of his
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filing challenging other designations of that tran
script.11 See Joint Pretrial Stmt., ECF No. 337-1, at 
26 (designating DeLuca Dep. 33:20-36:9); Pl.’s Resp! 
to Ct.’s Min. Order Regarding Counter-Designations, 
ECF No. 478, at 13-14 (expressly challenging only 
DeLuca Dep. 34:15-16, but more broadly quoting 
DeLuca Dep. 34:8-16). The Court expressly considered 
Klayman’s challenge to a small portion of this designa
tion—namely, his challenge to DeLuca Dep. 34:15- 
16—and denied it. Order (Feb. 23, 2018), ECF No. 
486, at 4. The Court has reviewed the deposition tran
script and trial transcript, and stands by the reason
ing in its [486] Order. See DeLuca Dep. 33:22-36:9; 
Trial Tr. 3183:18-3185:11 (regarding DeLuca Dep. 
33:22-36:9). It appears from the transcript that Klay- 
man did not even object to this testimony when it 
was read at trial. Even if he had, the Court finds no 
evidence of bias or high prejudice suggestive thereof 
in allowing this deposition testimony to be read at 
trial.

Second, Klayman argues that the Court should 
not have excluded DeLuca’s testimony about Klay
man’s aspirations for the Senate and Presidency. Klay
man’s Post-Trial Mots, at 43 (citing DeLuca Dep. 55:1-9).

11 Klayman proposed counter-designations to part of Judicial 
Watch’s designated portion of the DeLuca deposition, but the 
Court rejected the counter-designations. Pl.’s Resp. to Ct.’s Min. 
Order Regarding Counter-Designations, ECF No. 478, at 7 (pro
posing DeLuca Dep. 80:20-82:6, 87:7-16, 93:4-14, 97:21-100:12, to 
counter DeLuca Dep. 36:1-9); Order (Feb. 23, 2018), ECF No. 486, 
at 3 (rejecting each of these counter-designations). He does not 
challenge that decision now.



App. 157

The Court expressly considered Klayman’s counter
designation of this portion of DeLuca’s testimony and 
excluded it. Order (Feb. 23, 2018), ECF No. 486, at 3. 
The Court has reviewed the deposition transcript and 
stands by the reasoning in its [486] Order.

Third, Klayman disagrees with the Court’s deci
sion to allow DeLuca’s testimony about vulgar words 
that Klayman purportedly used. Klayman’s Post-Trial 
Mots, at 43-44 (citing Trial Tr. 3185:24-25). Klayman 
did not challenge Judicial Watch’s and Fitton’s desig
nation of this portion of DeLuca’s deposition transcript 
as part of his filing challenging other designations of 
that transcript. See Joint Pretrial Stmt., ECF No. 337- 
1, at 26 (designating DeLuca Dep. 38:3-10); Pl.’s Resp. 
to Ct.’s Min. Order Regarding Counter-Designations, 
ECF No. 478 (no citation of DeLuca Dep. 38:3-10). Nev
ertheless, having reviewed the deposition transcript 
and trial transcript, the Court stands by its reasoning 
at sidebar in allowing this deposition testimony to be 
read. See DeLuca Dep. 38:3-10; Trial Tr. 3185:12- 
3186:15 (regarding DeLuca Dep. 38:3-10).

Finally, the Court allowed DeLuca’s testimony 
about other litigations between her and Klayman, 
which Klayman now argues was an error. Klayman’s 
Post-Trial Mots, at 44 (citing Trial Tr. 3187:7-3188:20). 
Klayman did not challenge Judicial Watch’s and Fit- 
ton’s designation of this portion of DeLuca’s deposition 
transcript as part of his filing challenging other desig
nations of that transcript. See Joint Pretrial Stmt., 
ECF No. 337-1, at 26 (designating DeLuca Dep. 
52:12-53:16); Pl.’s Resp. to Ct.’s Min. Order Regarding
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Counter-Designations, ECF No. 478 (no citation of 
DeLuca Dep. 52:12-53:9). Nevertheless, having re
viewed the deposition transcript and trial transcript, 
the Court stands by its reasoning at sidebar in allow
ing this deposition testimony to be read. See DeLuca 
Dep. 52:12-53:9; Trial Tr. 3187:6-3189:17 (regarding 
DeLuca Dep. 52:12-53:9).

Having reviewed Klayman’s grounds for judgment 
as a matter law or a new trial, the Court finds that 
none warrants either form of relief. Accordingly, the 
Court now considers whether Klayman is nevertheless 
entitled to remittitur of the jury’s award.

6. Remittitur

Klayman objects on two grounds to the jury award 
to Judicial Watch and Fitton of a total of $2,800,000, 
claiming that figure is “excessive,” and it is “more than 
what Defendants/CounterPlaintiffs asked for.” Klay
man’s Post-Trial Mots, at 45. His briefing of these ar
guments is profoundly deficient.

While Klayman cites authorities regarding remit
titur of excessive damages awards, including some in 
the vicinity of this jury award, see id. at 45-46 & nn. 
16-17, he says nothing to explain why the awards in 
this case are excessive compared with the counter
claims in this case.

Above, the Court rejected Klayman’s argument, now 
reiterated, that the jury wrongly attributed damages
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caused by FOLK and Freedom Watch to Klayman 
himself. See id. at 46. Nor did the Court find merit in 
Klayman’s other argument, namely that the Court 
prejudiced the jury against him. Id. Moreover, Klay
man has not walked the Court through the calcula
tions necessary to support his argument that the 
verdict was excessive as to specific counterclaims, or as 
to the counterclaims as a whole.

The contentious relationship between the parties 
was reflected in the trial. At nearly every turn, Klay
man, on the one hand, and Judicial Watch and Fitton, 
on the other, disputed the evidence, whether it was ex
hibits or testimony. These disputes produced contradic
tory evidence, which it was the jury’s role to evaluate 
and credit. The verdict form prompted the jury to apply 
this evidence claim-by-claim and counterclaim-by- 
counterclaim. See Jury Verdict Form, ECF No. 560. Ul
timately the jury awarded damages in seven different 
categories of counterclaims.

It was not as if the jury generated a lump sum fig
ure for which the allocation to specific claims and coun
terclaims was unclear. The jury never even produced a 
total figure. Rather, when the jury returned with 
awards on the counterclaims, the Court had to tally the 
awards on particular counterclaims to identify the to
tal judgment for Judicial Watch and for Fitton. See J. 
on the Verdict for Counterpl. Judicial Watch, Inc., ECF
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No. 548; J. on the Verdict for Counterpl. Thomas J. Fit- 
ton, ECF No. 549.12

Although the total $2,800,000 award between Ju
dicial Watch and Fitton is significant, the Court has no 
reason to believe that the jury ever conceived of the 
award in that fashion. Rather, the jury heard evidence 
as to all of the issues raised by the counterclaims and 
should have credited the witnesses and other evidence 
accordingly. For some counterclaims, the jury received 
evidence as to specific amounts, and for others the jury 
was left to make its own determination. In each in
stance, the jury appears to have complied with the ver
dict form by assigning separate damages for each 
counterclaim. The Court finds that none of those indi
vidual determinations “shock[s] the conscience,” or is 
“so inordinately large as to obviously exceed the maxi
mum limit of a reasonable range within which the jury 
may properly operate,” in light of the counterclaims in 
this case. Peyton, 287 F.3d at 1126-27.

Nor does Klayman explain how this verdict is 
more than what Judicial Watch and Fitton requested. 
Again, the Court is not obliged to track down the num
bers of its own accord. But even if and where a specific 
award is greater than Judicial Watch’s and Fitton’s re
quest, the Court is unpersuaded that such fact alone 
warrants remittitur. The Court is unpersuaded by

12 As a reminder, the Court vacated these judgments on the 
verdict so that Klayman would have time to prepare his post-trial 
motions. Order (Apr. 12, 2018), ECF No. 565, at 8. As a result of 
today’s decision, however, the Court shall reissue judgments on 
the verdict.
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Klayman’s authorities for this proposition. Klayman 
relies on D.C. Circuit precedent suggesting that “in the 
absence of punitive damages a plaintiff can recover no 
more than the loss actually suffered.” Kassman v. Am. 
Univ., 546 F.2d 1029,1033 (D.C. Cir. 1979) (per curiam) 
(quoting Snowden u. D. C. Transit Sys., Inc., 454 F.2d 
1047,1048 (D.C. Cir. 197 1)) (internal quotation marks 
omitted); Klayman’s Post-Trial Mots, at 45. But, as he 
acknowledges, this case line concerns double recov
ery—the rule generally prohibiting recovery a second 
time for the same injury. See Kassman, 546 F.2d at 
1033-34 (“Where there has been only one injury, the 
law confers only one recovery, irrespective of the mul
tiplicity of parties whom or theories which the plaintiff 
pursues.”); see also Medina v. District of Columbia, 643 
F.3d 323, 326 (D.C. Cir. 2011) (related issue of double 
recovery). The language that Klayman cherrypicks is 
broader than the holding, and it is unsupported by the 
case law when extracted from its proper context. That 
context, double recovery, is not at issue here. Accord
ingly, the applicable standard remains the excessive
ness of the award, which the Court has found is not 
satisfied here.

The Court also rejects Klayman’s argument, in his 
reply, that the verdict was a result of “passion, preju
dice, or mistake” by the jury. Klayman’s Post-Trial Re
ply at 26 (quoting Capitol Hill Hosp. v. Jones, 532 A.2d 
89, 93 (D.C. 1987)) (internal quotation marks omitted). 
Elsewhere in this Memorandum Opinion, the Court 
has rejected Klayman’s several brief arguments in 
support of that notion. Klayman does not supply any
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further basis for revisiting those assessments here. 
Moreover, the jury’s “award [s] [were] within a reason
able range,” and the Court has no reason to second- 
guess them. Nyman, 967 F. Supp. at 1571.

Klayman has not satisfied the high standard nec
essary to disturb the jury’s assignment of damages to 
the counterclaims.

The Court has found that the jury had sufficient 
evidence on which to base its verdict for Judicial Watch 
and Fitton on their counterclaims. Scott, 101 F.3d at 
752. Nor are there any grounds to grant a new trial or 
remittitur. Accordingly, Klayman is unable to prevail 
on his Post-Trial Motions. Although the Court offers 
these conclusions here, the Court factors in its analysis 
below of Klayman’s argument in the Post-Trial Mo
tions that certain letters should not have been ex
cluded from evidence; that argument does not affect 
the outcome.

Sanctions Motions & Related Issues
The Court addresses here Klayman’s pending 

sanctions motions against Judicial Watch and, with re- . 
spect to the second motion, Fitton, as well as Klay
man’s argument in the Post-Trial Motions about 
certain evidence excluded by the Discovery Sanction 
against Klayman.

The Court shall begin with Klayman’s first pend
ing sanctions motion, filed the day before trial, in

B.
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which he seeks entry of judgment in his favor. Further 
below the Court shall address his “renewed” motion 
filed after trial and seeking that relief too. From con
sidering this post-trial sanctions motion, the Court 
shall naturally turn to Judicial Watch’s and Fitton’s 
motion to strike that post-trial sanctions motion.

1. Klavman’s Pretrial Motion for Sanctions and
Entry of Judgment

The issue in this first motion is whether Judicial 
Watch’s and Fitton’s counsel misrepresented Klay- 
man’s prior compliance (or lack thereof) with discov
ery. Upon consultation with his own prior counsel in 
this matter, Klayman recalled that he did make certain 
productions earlier in this case, and now argues that 
those productions demonstrate Judicial Watch’s and 
Fitton’s false representations to the Court. Klayman’s 
1st Sanctions Mot. at 1, 5. Judicial Watch and Fitton 
respond in pertinent part that Klayman did not make 
productions in response to “the bulk” of the relevant 
set of discovery requests; the productions he did make 
were of limited utility; and in any case, the sanction for 
noncompliance in discovery was imposed before their 
counsel made the statements about Klayman’s non- 
compliance. JW’s 1st Sanctions Opp’n. In reply, Klay
man urges that the opposition conceded his production 
and now inappropriately pivots to argue relevance in
stead. Klayman’s 1st Sanctions Reply at 1-2.

It is true that Klayman responded to some discov
ery requests. See Klayman’s 1st Sanctions Mot. at 5 &
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Exs. 3-4; JW’s 1st Sanctions Opp’n at 3. But Judicial 
Watch’s opposition to the Post-Trial Motions makes 
clear that those were initial discovery requests. JW’s 
Post-Trial Opp’n at 26. Whatever the merits of Klay- 
man’s response to those initial discovery requests, it 
was his repeated failure to produce documents in re
sponse to Judicial Watch’s and then co-defendants’ 
Supplemental Requests for Production of Documents 
that prompted Magistrate Judge Alan Kay to impose 
the sanction prohibiting Klayman from “testifying to 
or introducing into evidence any documents in support 
of his damage claims or in support of his defenses to 
Defendants’ counterclaims.” Order (Feb. 23, 2018), 
ECF No. 487 (“Testimony and Other Evidence Order”), 
at 1-2 (quoting Order (Mar. 24, 2009), ECF No. 302; cit
ing Mem. Op. (Mar. 24, 2009), ECF No. 301, at 5-6) (in
ternal quotation marks omitted). The Court has 
referred to this as the “Discovery Sanction.”

In a 2009 decision, this Court upheld the Discov
ery Sanction, as the Court recalled in its Testimony 
and Other Evidence Order on the eve of trial. Id. (citing 
Mem. Op. (Aug. 10, 2011), ECF No. 362, at 6-7 (citing 
Klayman v. Judicial Watch, Inc., 628 F. Supp. 2d 84 
(D.D.C. 2009) (Kollar-Kotelly, J.))). Klayman points 
now to documents that were produced prior to the im
position of sanctions. But he does not claim that they 
were responsive to the Supplemental Requests. Ac
cordingly, there is no basis to challenge the Discovery 
Sanction. And Judicial Watch and Fitton did not mate
rially misrepresent the noncompliance that prompted 
that sanction.
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Although Judicial Watch and Fitton prevail on 
Klayman’s first sanctions motion, they do not furnish 
any authority for requesting sanctions against Klay- 
man in the form of attorney’s fees for their opposing 
brief. See JWs 1st Sanctions Opp’n at 5-6. Even if the 
Court assumes, arguendo, that sanctions could be 
awarded under Federal Rule of Civil Procedure 11, in 
an exercise of its discretion the Court shall not grant 
such award. The Court presumes that Judicial Watch’s 
and Fitton’s failure to mention Klayman’s original pro
duction was unintentional—simply another casualty 
of this long-running litigation. The foregoing analysis 
makes clear enough that Klayman is not entitled to his. 
requested sanction. But this issue could have been 
headed off in entirety if Judicial Watch and Fitton had 
recalled the prior production sooner and been more 
precise in their representations. Accordingly, the Court 
shall not award attorney’s fees for responding to this 
motion. Nor, of course, is Klayman entitled to any of 
the relief he requests. See, e.g., Klayman’s 1st Sanc
tions Reply at 4.

The Court’s prior decisions conclusively resolve 
this issue and dictate that Klayman’s first motion for 
sanctions be denied.

2. Portion of Post-Trial Motions Dealing with
Alleged Prejudice from Exclusion of Klay
man’s Letters

The Court’s Testimony and Other Evidence Order 
summarizing the evidence that Klayman could use at
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trial was issued two days prior to Klayman’s first mo
tion for sanctions. As of that Order, the Court was un
aware of any documents produced by Klayman at any 
point during discovery. Testimony and Other Evidence 
Order at 4. Nor had Klayman raised any such docu
ments “during the series of pretrial conferences in Jan
uary and February 2018, or in response to the Court’s 
subsequent orders.” Id. But for the avoidance of doubt, 
the Court made clear that the “sanctions [did] not pro
hibit Klayman from introducing any documents that 
he did produce to Defendants during discovery,” which 
at that point appeared to be a null set. Id. (emphasis 
added).

In his Post-Trial Motions, Klayman claims that he 
produced certain “letters at issue (or at least the oper
ative letter spelling out the various breaches commit
ted by Judicial Watch)” that the Court improperly 
excluded. Klayman’s Post-Trial Mots, at 36-37 (citing 
Order (Feb. 28,2018), ECF No. 495, at 1). But the Court 
already dealt with these letters when Klayman indi
cated at trial that he wanted to use them. In a Febru
ary 28, 2018, Order, the Court expressly considered 
letters from Klayman to David Barmak, who served as 
outside counsel to Judicial Watch in certain matters 
other than this litigation itself. Order (Feb. 28, 2018), 
ECF No. 495, at 1. The Court found that because 
Klayman had not produced these documents, he was 
prohibited from introducing them into evidence. Id. 
Nevertheless, the Court carefully delineated the ways 
in which Klayman could discuss the letters at trial. Id.



App. 167

There are at least two problems with Klayman’s 
post-trial attempt to raise these letters again. First, 
although Klayman does claim that he produced these 
letters, he does not claim that he produced the letters 
during discovery, which is the only basis under the 
Court’s Testimony and Other Evidence Order for per
mitting him to introduce evidence at trial.13 Rather, 
Klayman refers the Court to his opposition to motions 
for summary judgment. Klayman’s Post-Trial Mots, at 
37 & n.15 (citing ECF No. 285-3). That opposition con
sists in entirety of a copy of Fitton’s deposition tran
script. Pl/s Opp’n to Defs.’, [sic] Judicial Watch’s, 
Thomas J. Fitton’s; [sic] Christopher Farrell’s and Paul 
Orfanede’s [sic] Mots, for Summ. J., ECF No. 285. The 
transcript attaches what is evidently the “operative” 
letter of interest to Klayman. Klayman’s Post-Trial 
Mots, at 37 (citing ECF No. 285-3, at ECF pages 13-26). 
He does not show that he ever submitted any other let
ters. Review of the docket confirms that discovery had 
concluded prior to summary judgment briefing. Min. 
Order of Sept. 15, 2008. Accordingly, he was not per
mitted to use at trial a document that he did not pro
duce during discovery. Klayman has not shown that 
the Court erred in excluding the operative letter or any 
others.

The Court also addresses an alternative grounds 
for prohibiting these letters. Judicial Watch and Fitton 
argue in effect that it would be unfairly prejudicial to

13 The sole exception to this blanket rule is the Confidential 
Severance Agreement, which the Court did permit Klayman to 
use at trial. Testimony and Other Evidence Order at 5.
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admit one or more of these letters when Klayman did 
not produce them during discovery. See JW’s Post-Trial 
Opp’n at 26-27. Only during discovery would Judicial 
Watch and Fitton have had the opportunity “to test the 
claims, damages and defenses” raised in a letter writ
ten by Klayman himself. Id. at 27 (“Klayman’s argu
ment that there would be no surprise occasioned by his 
attempt to introduce and admit letters written to ad
vocate his claims against JW is disingenuous.” (empha
sis added)). Although Judicial Watch and Fitton do not 
cite Federal Rule of Evidence 403, the Court finds that 
this rule supplies the authority for their objection. Be
cause the operative letter consists solely of Klayman’s 
own allegations and arguments, the danger of “unfair 
prejudice” from Judicial Watch’s and Fitton’s inability 
to conduct discovery in response “substantially out- 
weights]” the letter’s “probative value.” Fed. R. Evid. 
403. Even if the sanctions had not applied, the Court 
could have excluded the letter in an exercise of its dis
cretion under Rule 403.

In short, Klayman was sanctioned for his failure 
to respond to certain discovery requests. The Discovery 
Sanction prohibited Klayman from introducing any ev
idence at trial to advance his damage claims or re
spond to the counterclaims. The Testimony and Other 
Evidence Order made clear that Klayman would not be 
prohibited from using any documents that he had pro
duced during discovery. Although Klayman subse
quently identified a tranche of documents that he in 
fact produced during discovery, he has not argued or 
otherwise shown that he produced the operative letter
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or any others during discovery. Nor has he argued that 
he would have used at trial any documents in the 
tranche that he produced. And, even if there were no 
Discovery Sanction, the Court could have excluded the 
letter(s) because Judicial Watch and Fitton did not 
have any opportunity to conduct discovery on the basis 
thereof. Accordingly, Klayman has not identified any 
error in the Court’s decision to exclude this letter, as 
well as others to which he only obliquely refers.

Klayman also objects to the Court’s response to his 
attempt to raise the letters during trial. Klayman’s 
Post-Trial Mots, at 39-40. As previously discussed, the 
Court issued precise instructions for what Klayman 
was able to do with the letters, despite being prohibited 
from introducing them into evidence. Order (Feb. 28, 
2018), ECF No. 495, at 1. Those instructions pertained 
to Klayman’s attempt to discuss the letters in his own 
testimony. See id. Klayman now objects to two in
stances in which those letters were at issue.

His first objection concerns his attempt to use 
these letters in his cross-examination of another wit
ness. See Klayman’s Post-Trial Mots, at 39 (citing Trial 
Tr. 2094:4-17). Misleadingly, however, he does not 
acknowledge the context, i.e., that this is not his own 
testimony. Klayman tried to raise the letters in this 
cross-examination at least twice. The first time he at
tempted to do so, the Court expressly considered the 
issue and upheld an objection. See Trial Tr. 2071:20- 
2073:21. Klayman does not argue that the Court erred 
in this first instance. He now refers to the second time 
that he raised these letters with that witness, when
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the Court again upheld an objection after discussion 
mostly at sidebar. See id. 2093:23-2096:24. There is no 
valid basis for objecting to the Court’s disposition of 
Klayman’s second attempt to raise with the same wit
ness certain letters that the Court prohibited from en
tering into evidence. The one basis that could be valid 
is if Klayman was referring to a different set of letters 
in this second instance. Klayman initially made that 
argument, but when the Court carefully addressed the 
possibility at sidebar, and heard Judicial Watch’s clar
ification to the contrary, Klayman did not renew the 
argument that this was a distinct set of letters. See 
id.14 If he is trying to do so now, his argument lacks 
sufficient clarity. Nor has he shown that he produced 
any such letters during discovery; absent that showing, 
the letters are once again barred by the Discovery 
Sanction.

Second, Klayman critiques the Court’s limiting in
struction when he discussed the letters during his own 
testimony. See Klayman’s Post-Trial Mots, at 39 (citing 
Trial Tr. 749:2-10). The Court had already issued an 
Order identifying what its limiting instruction would 
be—an Order that Klayman did not request reconsid
eration of. See Order (Feb. 28,2018), ECF No. 495, at 1. 
If the Court had to issue this instruction multiple

14 It appears that, all along, the grouping of letters at issue 
included both letters from Klayman himself to David Barmak, as 
well as letters from Joe Kalunas, Klayman’s counsel outside of 
this litigation, to David Barmak. See Trial Tr. 2093:23-2096:24. 
The Court properly excluded both types of letters consistent with 
its Discovery Sanction and the Testimony and Other Evidence Or
der.
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times—neither party has identified the spots in the 
record, nor will the Court hunt through the record 
for this—then it was because Klayman violated the 
Court’s instructions in that Order. See Trial Tr. 749:2- 
12 (reading in part as follows, outside the presence of 
the jury: “MR. KLAYMAN: You gave the instruction al
ready, Your Honor. THE COURT: Yes, but you went 
ahead and—[.] MR. KLAYMAN: More than once. THE 
COURT: You continued to do it. You continue to do it.”). 
This is not an instance of bias nor, in any case, is it 
highly prejudicial.

Klayman raises various and sundry other issues 
in a succession of single-sentence arguments, without 
any citation to the record or authorities. The Court 
shall dispose of them briefly.

Klayman maintains that the exclusion of the let
ters resulted in a “one-sided” presentation of the evi
dence. Klayman’s Post-Trial Mots, at 40. The Court 
stands by its rationale, reiterated above, for excluding 
these letters. See Order (Feb. 28, 2018), ECF No. 495, 
at 1.

Klayman argues that “Defendants,” presumably 
Judicial Watch, produced these letters during dis
covery and accordingly would not have experienced 
“undue surprise” if they were introduced at trial. Klay
man’s Post-Trial Mots, at 40. The Court cannot clearly 
recall whether Klayman ever made this argument pre
viously. At the least, he supplies neither a date of pro
duction, nor a record citation for this argument, nor 
other identifying details now. Even if Judicial Watch
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was aware of these letters, that is not a legitimate rea
son to water down the Discovery Sanction or the Pre
trial Sanction, each of which responded to Klayman’s 
conduct. See Order (Feb. 23, 2018), ECF No. 487, at 2 
(discussing each sanction).

In another seemingly novel twist, Klayman attrib
utes his refusal to produce documents regarding dam
ages to the denial of a confidential protective order. 
Klayman’s Post-Trial Mots, at 40. Without any cita
tions or further elaboration, the Court lacks any basis 
short of a hunt through the record as to whether or not 
Klayman has ever raised this argument. Regardless, it 
is inapposite, for he raises the issue in a further chal
lenge to the sanctions imposed upon him. See id. Those 
sanctions were well warranted, for the reasons that the 
Court has recited elsewhere.

None of these issues reflects bias or high prejudice 
suggestive thereof. And accordingly, the Court’s han
dling of the letters is not a reason to grant judgment 
as a matter of law or a new trial.

3. Klavman’s “Renewed” Motion for Sanctions
and Judicial Watch’s and Fitton’s Motion to
Strike

After Klayman filed his Post-Trial Motions, and 
while his pretrial Motion for Sanctions and Entry of 
Judgment was still pending, he filed his Renewed Mo
tion for Sanctions and Entry of Judgment, which Judi
cial Watch promptly moved to strike. There is a series 
of problems with Klayman’s “renewed” motion.
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First, this motion was filed after Klayman’s [571] 
pleading containing his Post-Trial Motions. In light of 
Klayman’s consistently dilatory and otherwise non- 
compliant behavior in this litigation, the Court had 
made it clear beyond cavil that this additional motion 
would not be tolerated: “The Court shall not con
sider any post-trial motion that is not contained 
within [the] single pleading filed by the afore
mentioned deadline [of July 10, 2018] and shall 
not grant any extension of this deadline for any 
reason.” Min. Order of May 15, 2018 (citing Order 
(Apr. 12, 2018), ECF No. 565, at 3)).

Klayman’s argument that this motion “is not a 
post-trial motion” lacks any authority. Klayman’s 2nd 
Sanctions Reply at 1. He simply explains that the in
formation contained therein “supplements” the pend
ing motion filed before trial. Id. But the plain language 
of the Court’s orders prohibits this post-trial motion 
that was not filed together with the other post-trial 
motions. Nor is it necessary to file a “renewed” motion 
for sanctions when one remains pending. Even if the 
Court had not limited the post-trial motions to a single 
pleading, this post-trial pleading filed July 13, 2018, 
was filed late, without any justification for its tardi
ness.

Moreover, even if the Court were to consider the 
merits of this motion, the grounds lack merit, exceed 
the scope of this case, are raised belatedly after trial, 
are inaccurate and/or misleading, are duplicative of 
the Post-Trial Motions, and/or are duplicative of the 
pending Motion for Sanctions.
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Only one point deserves further attention. Klay- 
man suggests that defense counsel tacitly admitted 
having access to the material that Klayman produced 
during discovery in December 2007 and January 2008. 
Klayman’s 2nd Sanctions Mot. at 10 n.3. Even if that 
is true, the fact would not help Klayman’s case. It does 
not support Klayman’s argument that he should have 
been allowed to use the letter(s) discussed above, for 
he still never claims that such letters are among the 
documents in that production. Nor does he claim that 
he should have been allowed to use the documents that 
were in that production. At the most, Klayman’s point 
suggests that Judicial Watch and Fitton have docu
ments about this case in storage, and that hauling 
them out for trial was not necessary because Klayman 
1) had not recalled their existence until the eve of trial, 
and 2) even after recalling their existence, had not at
tempted to use them at trial.

These reasons warrant denial of Klayman’s post
trial motion for sanctions. Judicial Watch’s and Fitton’s 
motion to strike does not cite any authority for the spe
cific relief they seek, namely that Klayman’s entire 
post-trial sanctions motion be stricken. The most likely 
authority is Federal Rule of Civil Procedure 12(f), 
which contemplates a motion to “strike from a pleading 
an insufficient defense or any redundant, immaterial, 
impertinent, or scandalous matter.” Judicial Watch and 
Fitton likely hoped to avoid filing an opposition on the 
merits. But because the Court has found that Klayman 
is not procedurally or substantively entitled to the re
lief of dismissal of this case under his renewed motion, .



App. 175

and accordingly denies that motion, this motion shall 
be denied as well. The Court therefore does not reach 
the issue of Judicial Watch’s and Fitton’s entitlement 
to attorney’s fees for filing the motion to strike.15

C. Remaining Damages Issues

The Court submitted the issues of liability and 
damages to the jury in nearly all respects. However, 
several loose ends remain. See Order (Apr. 12, 2018), 
ECF No. 565.

1. Liability and Damages (Excluding Interest)
on Count I of Amended Counterclaim

Count I of the Amended Counterclaim alleged a 
breach of Paragraph 10 of the Confidential Severance 
Agreement. That paragraph provides in pertinent part 
that:

Klayman further agrees to reimburse Judi
cial Watch for personal costs or expenses in
curred by him during his employment, if any, 
that Judicial Watch may determine in good 
faith were mistakenly charged or allocated as 
costs or expenses of Judicial Watch, as well 
as any additional expenses that Klayman 
has billed to Judicial Watch or charged to a 
Judicial Watch credit card that Judicial Watch

15 The Court also does not reach Klayman’s argument that 
sanctions against Judicial Watch and Fitton are warranted be
cause they failed to confer with him before filing the motion to 
strike. Klayman’s Opp’n to Mot. to Strike at 2.
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determines in good faith are personal ex
penses of Klayman. Klayman shall reimburse 
Judicial Watch for any such amounts within 
seven (7) days of being notified by Judicial 
Watch and being presented with supporting 
documentation of the amount, date and cate
gory of cost or expense items for which reim
bursement is sought.

CSA 1 10. Upon review of evidence that Klayman had 
not paid personal expenses for which Judicial Watch 
billed him pursuant to Paragraph 10, the Court granted 
summary judgment to Judicial Watch and awarded 
$69,358.48 in damages. See Klayman I,628 F Supp. 2d 
at 157-60 (finding liability); Klayman II, 661 F. Supp. 
2d at 5 (specifying damages). The Court reserved the 
issue of any prejudgment interest on this sum until “all 
remaining liability issues have been resolved.” Klay
man II, 661 F. Supp. 2d at 6.

2. Interest on Counts I. II. and III of Amended
Counterclaim

On the eve of trial, the Court returned to the issue 
of prejudgment interest to determine whether it needed 
to submit this issue to the jury. See Min. Order of Feb. 
15, 2018. In its February 20, 2018, pretrial conference, 
the Court discussed with the parties whether Count 
I—as well as Counts II and/or III—of the Amended 
Counterclaim concerned unliquidated damages, such 
that the jury would be required under D.C. Code 
§ 15-109 to decide any entitlement to prejudgment
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interest.16 See, e.g., id.; Feb. 20, 2018 Hr’g Tr. 39:19- 
43:15,50:23-53:6; District of Columbia v. Pierce Assocs., 
Inc., 527 A.2d 306, 310 (D.C. 1987) (contrasting “gen
eral rule” that only pos£-judgment interest is available 
under Section 15-109, with exception for pre-judgment 
interest awarded by “the factfinder, in the exercise of 
its discretion,... if necessary to fully compensate the 
plaintiff”).

The Court ultimately determined that Counts I 
and II sought liquidated damages, and therefore, the 
issue of prejudgment interest on those counterclaims 
did not need to be decided by the jury. Having deter
mined, by contrast, that Count III sought unliquidated 
damages, the Court did refer that issue to the jury. The 
jury awarded damages to Judicial Watch on Count III 
but decided not to award prejudgment interest. Jury 
Verdict Form, ECF No. 560, at 4-5.17

16 Section 15-109 provides that,
In an action to recover damages for breach of contract 
the judgment shall allow interest on the amount for 
which it is rendered from the date of the judgment only.
This section does not preclude the jury .. . from includ
ing interest as an element in the damages awarded, if 
necessary to fully compensate the plaintiff....

17 Although the jury instructions and verdict form refer to 
Counterclaims 1 and 2, these are actually Counts II and III, re
spectively, of the Amended Counterclaim. The counterclaims 
were renumbered for the jury to exclude Count I, as to which the 
Court had already determined liability and damages, and did not 
need to put the issue of prejudgment interest to the jury. Judicial 
Watch and Fitton use the numbering scheme that was put to the 
jury, and appear not to address prejudgment interest on Count I 
at all. See JW’s Post-Trial Opp’n at 30-31.
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Neither Klayman nor Judicial Watch nor Fitton 
now challenges the Court’s decisions to withhold from 
the jury the issue of prejudgment interest on Counts I 
and II of the Amended Counterclaim, or to put that is
sue to the jury with respect to Count III. Accordingly, 
the Court shall not revisit those determinations, ex
cept insofar as necessary to consider lingering issues 
with Counts I and II.

Now the Court must confirm whether Judicial 
Watch is entitled to prejudgment interest as to Count 
I and/or Count II. Judicial Watch appears to address 
that issue with respect to Count II, but not Count I, 
while Klayman says nothing at all about prejudgment 
interest. Nevertheless, the Court shall examine this is
sue now as to both counts, for the Court has reiterated 
on several occasions that it would return to the issue 
of prejudgment interest on Count I. See Order (Apr. 12, 
2018), ECF No. 565, at 1-2.

Under local law, which governs the Confidential 
Severance Agreement,

In an action in the United States District 
Court for the District of Columbia ... to re
cover a liquidated debt on which interest is 
payable by contract or by law or usage the 
judgment for the plaintiff shall include inter
est on the principal debt from the time when 
it was due and payable, at the rate fixed by 
the contract, if any, until paid.

D.C. Code § 15-108. “A liquidated debt is one which at 
the time it arose . . . was an easily ascertainable sum
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certain.” Aon Risk Servs., Inc. of Wash., D.C. u. Estate of 
Coyne, 915 A.2d 370, 379 (D.C. 2007) (quoting Pierce 
Assocs., Inc., 527 A.2d at 311) (internal quotation 
marks omitted). If a debt is liquidated, then the court 
evaluates whether “interest is payable by contract or 
by law or usage.” D.C. Code § 15-108; see also Steuart 
Inv. Co. v. Meyer Grp., Ltd., 61 A.3d 1227,1239-41 (D.C. 
2013); Riggs Nat’l Bank of Wash., D.C. v. District of Co
lumbia, 581 A.2d 1229, 1254-55 (D.C. 1990). Because 
Section 15-108 is “remedial,” the statute’s criteria for 
awarding interest “should be generously construed so 
that the wronged party can be made whole.” Bragdon 
v. Twenty-Five Twelve Assocs. Ltd. P’ship, 856 A.2d 
1165, 1171 (D.C. 2004) (quoting Riggs Nat’l Bank of 
Wash., D.C., 581 A.2d at 1255)) (internal quotation 
marks omitted). “‘[T]he court has ample discretion 
to include prejudgment interest ... if necessary to 
fully compensate the plaintiff’ and ‘[t]he court usually 
should award [prejudgment interest] in such cases ab
sent some justification for withholding such an award. 
Wash. Inv. Partners of Delaware, LLC v. Sec. House, K. 
S. C. C., 28 A.3d 566, 581 (D.C. 2011) (quoting Fed. 
Mktg. Co. v. Va. Impression Prods. Co., Inc., 823 A.2d 
513, 531-32 (D.C. 2003)) (first alteration added).18

9 99

18 Although Federal Marketing Co. makes this observation 
while interpreting Section 15-109, Washington Investment Part
ners transposes the observation, without comment, to the Section 
15-108 context.
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i. Prejudgment Interest on Count I

Long before the Court granted summary judgment 
on Count I—indeed, up to several years before Klay- 
man even filed this case—Judicial Watch had apprised 
Klayman of his debts to the organization pursuant to 
Paragraph 10 of the Confidential Severance Agree
ment. See Suppl. Br. of Counterpl., Judicial Watch, 
Inc., Regarding Damages on Count 1 of the Am. Coun- 
tercl., ECF No. 321, at 3, 6-7 (citing 3d Decl. of Susan 
E. Prytherch, ECF No. 321-10, and attached Excel 
spreadsheet). Judicial Watch’s invoices and accounting 
identified an easily. ascertainable sum certain, Aon 
Risk Servs. Inc. of Wash., D.C., 915 A.2d at 379, and on 
that basis, the Court concluded that the debt was liq
uidated. As the D.C. Court of Appeals observed in an
other case involving damages owed under contract, 
“[i]t would be somewhat artificial to find the debt 
unliquidated where [Klayman], the defaulting party, 
knew the exact amount and terms of the contractual 
debt.” Giant Food, Inc. v. Jack I. Bender & Sons, 399 
A.2d 1293, 1302 (D.C. 1979). That Klayman disputed 
Judicial Watch’s documentation did not undermine the 
basis for finding the debt to be liquidated; “[e]ven 
where a bona fide dispute exists as to a debt, courts 
generally find the liquidated nature of the debt unaf
fected.” Id.; see also, e.g., Feb. 20, 2018 Hr’g Tr. 43:9-15 
(reiterating Klayman’s challenge to Judicial Watch’s 
invoices).

The Court must now determine whether the liqui
dated damages under Count I warrant recovery of in
terest under Section 15-108. The parties’ Confidential
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Severance Agreement does not provide for interest on 
Klayman’s personal expenses, unlike Klayman & Asso
ciates, P.C.’s (“K&A”) debt in Count II. See CSA ff 10- 
11. The Court turns to whether “law or usage” support 
payment of prejudgment interest. D.C. Code § 15-108. 
That clause “might be viewed as somewhat opaque or 
even inscrutable.” Riggs Nat’l Bank of Wash., D. C., 581 
A.2d at 1255. But on the basis of its independent re
search, the Court shall assume, arguendo, that “law” 
does not expressly require an award of interest under 
these circumstances.

That leaves “usage,” a grounds for interest that is 
somewhat less opaque now in light of D.C. Court of Ap
peals precedent in Riggs and later opinions.

A usage is not a legal rule but a practice in 
fact. Electrical Research Products, Inc. v. Gross,
120 F.2d 301, 305 (9th Cir. 1941). It is “a ha
bitual or customary practice, more or less wide
spread, which prevails within a geographical 
or sociological area,” Sam Levitz Furniture Co. 
v. Safeway Stores, Inc., 10 Ariz. App. 225, 228,
457 P.2d 938, 941 (1969), vacated on other 
grounds, 105 Ariz. 329,464 P.2d 612 (1970), or, 
in this case, a legal area. Given these cases 
and the common meaning of “usage,” we think 
that the term as used in Section 15-108 refers 
to what is customary or usual under similar 
or comparable circumstances.

Riggs Nat’l Bank of Wash., D.C., 581 A.2dat 1255. Pick
ing up the thread, that court has more recently reit
erated that “‘[playable by usage’ refers to ‘what is
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customary or usual under similar or comparable cir
cumstances,’ such as ‘where such interest had been 
held to be recoverable in a case which was viewed as 
analogous in principle.’” Wash. Inv. Partners of Dela
ware, LLC, 28 A.3d at 581 (quoting Riggs Natl Bank of 
Wash., D.C., 581 A.2d at 1255). Several D.C. Court of 
Appeals precedents contain circumstances analogous 
to this case.

In District Cablevision Ltd. Partnership v. Bassin, 
a jury determined that a cable company had charged 
unjustifiably high late fees to customers who failed to 
timely pay their bills. 828 A.2d 714,718-21 (D.C. 2003). 
While there was some dispute as to how much of the 
plaintiffs’ damages was liquidated, the D.C. Court of 
Appeals observed that the entitlement to interest on 
the liquidated damages by usage was undisputed, “pre
sumably because it is indeed customary to pay interest 
on funds that are withheld and not paid when due (as 
the late fees charged by [the cable company] might be 
said to illustrate).” Id. at 731-32 (citing Nolen u. Dis
trict of Columbia, 726 A.2d 182, 184-85 (D.C. 1999)). .

In Washington Investment Partners, a party re
ceived certain fees under a contract, but a jury later 
decided that the party breached that contract and 
must return the fees. See 28 A.3d at 571-72 (identifying 
jury award of damages on claim “seeking the amount 
of fees”). In light of Bassin and other precedents, the 
D.C. Court of Appeals affirmed the trial court’s award 
of prejudgment interest on the fees, for they were 
equivalent to an “overpayment” by the non-breaching 
party. Id. at 572, 581-82.
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The principle is now well established in this juris
diction that “[pjrejudgment interest operates in part to 
compensate prevailing plaintiffs for the loss of the use 
of money that was wrongfully withheld by the defend
ant.” Mazor v. Farrell, 186 A.3d 829, 832 (D.C. 2018) 
(citing Bassin, 828 A.2d at 732). And when plaintiffs 
had overpaid defendants in Bassin and Washington In
vestment Partners, those plaintiffs were entitled to re
cover prejudgment interest on the wrongly withheld 
funds. See also Bragdon, 856 A.2d at 1172 (finding pre
judgment interest warranted in case of overcharged 
residential rent).

Here too Judicial Watch is entitled to interest on 
wrongly withheld funds that are tantamount to an 
“overpayment” to Klayman. The Court determined 
that Klayman is liable for damages under Paragraph 
10 for failure to pay certain personal expenses. When 
Judicial Watch, rather than Klayman, bore the burden 
of Klayman’s personal expenses, those expenses argu
ably represented an overpayment of compensation or 
benefits to Klayman for which Judicial Watch was con
tractually entitled to reimbursement. Nevertheless, 
Klayman did not deliver that reimbursement. Conse
quently, Judicial Watch is entitled to interest on the 
wrongfully withheld reimbursement. In an exercise of 
the Court’s discretion, the Court finds that “usage” in 
this jurisdiction supports an award of interest on the 
liquidated damages that Klayman must pay Judicial 
Watch under Count I.

Unless a rate is specified by contract, interest un
der Section 15-108 accumulates at the rate of 6% per
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year. D.C. Code § 28-3302(a); Pierce Assocs., Inc., 527 
A.2d at 311. That interest accrues “on the principal 
debt,” D.C. Code § 15-108, and is “ordinarily not com
pounded in the absence of contract provision,” Giant 
Food, Inc. v. Jack I. Bender & Sons, 399 A.2d at 1304. 
The period over which interest is calculated runs “from 
the time when it was due and payable . . . -until paid.” 
D.C. Code § 15-108.

Because there is no interest rate specified by Par
agraph 10 of the Confidential Severance Agreement, 
Judicial Watch is entitled to interest at the statutory 
rate of 6% on its liquidated damages of $69,358.48. 
There is similarly no indication that the parties in
tended any interest to be compounded; the Court shall 
not step further. For purposes of calculating interest 
accrual, the date(s) that this principal debt was “due 
and payable,” id., are sufficiently defined in the Confi
dential Severance Agreement: The underlying pay
ments were due “within seven (7) days of being notified 
by Judicial Watch and presented with supporting doc
umentation of the amount, date and category of cost or 
expense items for which reimbursement is sought.” 
CSA % 10. Earlier in this case, Judicial Watch submit
ted a declaration from Susan E. Prytherch—together 
with a spreadsheet she prepared—that identified the 
dates that the payments were invoiced; consequently, 
under the seven-day rule those payments were due on 
the following dates: November 19, 2003, December 1, 
2003, December 22, 2003, and August 11, 2004. Suppl. 
Br. of Counterpl., Judicial Watch, Inc., Regarding Dam
ages on Count 1 of the Am. Countercl., ECF No. 321, at
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6-7 (citing 3d Decl. of Susan E. Prytherch, ECF No. 
321-10, and attached Excel spreadsheet).

The Court has reviewed the interest-calculation 
method described by Prytherch in her Third Declara
tion and finds that it is reasonable and consistent with 
the statutory scheme. For instance,

Interest was calculated by determining a 
daily interest rate (6% per year divided by 365 
days per year) and multiplying the amount 
outstanding (AMT O/S) by the number of days 
in the period [from the date that the payment 
was due until July 31, 2009] and the daily in
terest rate.

To simplify the calculation, for those invoices 
for which Mr. Klayman made partial payments, 
no interest was calculated on the partially re
paid amount before the partial payment was 
made, i.e. the period of time seven (7) days 
from the date of the invoice to the date of the 
partial payment. Interest was calculated only 
on that portion of the invoice for which no pay
ment was ever made. By way of example, In
voice No. 5 in the amount of $5,292.12 became 
due on November 19, 2003, but Mr. Klayman 
made a partial payment of $3,168.75 on De
cember 30, 2005. No interest was calculated 
on the $3,168.75 for the period from Novem
ber 19, 2003 through December 30, 2005. Ra
ther, interest was only calculated on the 
amount that remained unpaid, $2,123.37, for 
the period from November 19, 2003 through 
July 31, 2009.
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3d Decl. of Susan E. Prytherch, ECF No. 321-10, 
f ll.e., ll.f. This conservative method inures to Klay- 
man’s benefit by understating interest for which he 
otherwise would be responsible. Accordingly, Prytherch’s 
method shall be used to calculate the interest to which 
Judicial Watch is entitled as of the date of this Memo
randum Opinion.

Following that method, the Court has determined 
as of March 18, 2019, that Judicial Watch is entitled to 
prejudgment interest of $63,611.68 on its Count I dam
ages of $69,358.48, for a total recovery under Count I 
of $132,970.16. To cross-check the Court’s calculation 
of prejudgment interest, the Court has also calculated 
the interest to which Judicial Watch was entitled as of 
July 31, 2009, the date that Prytherch used for her cal
culations, and found that its calculations for each in
voice and for the total sum are consistent with those of 
Prytherch.

ii. Prejudgment Interest on Count II

In Count II, Judicial Watch alleged a breach of 
Paragraph 11(A) of the Confidential Severance Agree
ment, which the Court excerpts as follows:

Klayman, and by its signature below, Klay- 
man & Associates, PC. (“K&A”) reaffirm and 
acknowledge the debt of K&A to Judicial Watch, 
which was in the amount of $78,810 as of De
cember 31, 2002, and agree that K&A shall 
pay the then full outstanding balance of the 
debt (including additional amounts allocated 
to K & A [sic] by Judicial Watch’s accountants
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in accordance with their customary practice 
regarding this debt), without offset or deduc
tion, together with accrued interest of 8% per 
annum, on or before May 15, 2004, per the 
terms of the Minutes of the May 15, 2002 
Meeting of the Board of Directors of Judicial 
Watch. . . .

CSA U 11(A). The Court easily found that these too 
were liquidated damages, in this instance because the 
Confidential Severance Agreement specifies the amount 
for which K&A was responsible. Moreover, Klayman 
and K&A are deemed in the agreement to “reaffirm 
and acknowledge” the specific amount of this debt. Id. 
And in contrast with Count I, here the agreement ex
pressly provides for prejudgment interest at an 8% 
rate, thereby exempting this count from the statutory 
default. Id.; see also D.C. Code § 28-3302 (providing 
for 6% rate “in the absence of expressed contract”). 
Consequently, the Court did not need to ask the jury to 
determine whether Klayman was entitled to prejudg
ment interest as to Count II.

At trial, Judicial Watch submitted evidence of 
compensatory damages for this count in the amount of 
$125,722, and evidence of damages including interest 
totaling $197,178.84 as of October 2008. JW’s Post- 
Trial Opp’n at 31 (citing JW’s Exs. 115, 123). Judicial 
Watch proposes two alternatives for handling prejudg
ment interest on the jury’s finding of liability and 
award of $200,000 in damages. See Jury Verdict Form, 
ECF No. 560, at 4.
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First, the Court could find that the jury already 
included prejudgment interest in its award, despite be
ing unprompted by the Court to do so. See JW’s Post- 
Trial Opp’n at 31. Following that logic, the evidence of 
damages including interest could explain the jury’s 
award of $200,000 on this counterclaim. Alternatively, 
the Court could shave the jury’s damages award to 
$125,722—on the theory that any more is unsupported 
by the evidence exclusive of interest—and award pre
judgment interest on top of that amount. See id.

The Court is disinclined to disturb the jury’s dam
ages award absent Klayman’s ability to prove that re
mittitur is warranted. Even though Judicial Watch 
here elucidates a possible basis for the jury finding—a 
basis that would suggest the jury included interest on 
the underlying liquidated debt—the total amount 
awarded still does not reach the exceedingly high level 
that could justify remittitur. See Peyton, 287 F.3d at 
1126-27.

In an exercise of its discretion regarding prejudg
ment interest, the Court shall find that Judicial Watch 
is entitled to $200,000 for Count II, inclusive of pre
judgment interest.

Hi. Post-Judgment Interest

In its Amended Counterclaim, Judicial Watch also 
seeks post judgment interest as to Counts I and II, as 
well as Count III. Judicial Watch has not raised the is
sue of post judgment interest in its briefing, which 
makes sense because the Court has not yet re-entered



App. 189

judgment. Absent briefing on this issue, however, the 
Court is not prepared to determine whether D.C. Code 
§§ 15-108 and 15-109, 28 U.S.C. § 1961, or perhaps 
some other authority would control the award of such 
interest.

Although the Court has attempted to address all 
of Klayman’s material arguments, any that the Court 
has not addressed do not affect the disposition of these 
motions.

IV. CONCLUSION
For the foregoing reasons, the Court DENIES 

Klayman’s [571] Motion for Judgment as a Matter of 
Law, for a New Trial, or in the Alternative, for Remit
titur of the Jury Verdict, DENIES Klayman’s [489] 
Motion for Sanctions and Entry of Judgment, DENIES 
Klayman’s [572] Renewed Motion for Sanctions and 
Entry of Judgment, and DENIES Judicial Watch’s and 
Fitton’s [573] Motion to Strike Plaintiff’s Renewed Mo
tion for Sanctions and Entry of Judgment.

The Court GRANTS that portion of Klayman’s 
[571] filing containing his Motion for Leave to Exceed 
Page Limit by One Page and GRANTS Klayman’s 
[577] Motion for Leave to File Reply in Excess of Two 
(2) Pages and Three (3) Lines.

As of March 18, 2019, Judicial Watch is entitled to 
prejudgment interest of $63,611.68 on its Count I dam
ages of $69,358.48, for a total recovery under Count I
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of $132,970.16. Judicial Watch is entitled to $200,000 
for Count II, inclusive of prejudgment interest.

Having found that Klayman is not entitled to judg
ment as a matter of law, a new trial, or remittitur, the 
Court shall reissue judgments on the verdict that the 
Court vacated to permit an enlarged timeline for Klay- 
man’s post-trial motions. See Order (Apr. 12, 2018), 
ECF No. 565, at 2-3. In an accompanying Order, the 
Court shall enter a final judgment that incorporates 
those judgments on the verdict; the Court’s liability, 
damages, and prejudgment interest findings as to 
Count I of the Amended Counterclaim; and the Court’s 
determination that the jury verdict as to Count II in
cludes prejudgment interest. See id. at 3.

Appropriate Orders accompany this Memoran
dum Opinion.

Dated: March 18, 2019

/s/
COLLEEN KOLLAR-KOTELLY 
United States District Judge
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Attorneys for Plaintiff-Appellant Larry Klayman

[2] CERTIFICATE AS TO PARTIES.
RULINGS. AND RELATED CASES

A. Parties
Larry Klayman is an individual and is the Plain

tiff-Appellant. Judicial Watch, Inc. is a 501(c)(3) non
profit organization and is a Defendant-Appellee. 
Thomas Fitton is an individual and is a Defendant-Ap
pellee. Christopher Farrell is an individual and is a De
fendant-Appellee. Paul Orfanedes is an individual and 
is a Defendant-Appellee.

There were no amici in the District Court.

B. Rulings Under Review1
Klayman appeals various orders of the U.S. Dis

trict Court for the District of Columbia in Case Num
ber l:06-cv-00670-CKK. Pursuant to Circuit Rule 
28(a)(1)(B), all orders were entered by U.S. District 
Judge Colleen Kollar-Kotelly except for certain orders 
on discovery matters which were entered by U.S. Mag
istrate Judge Alan Kay (and which will be clearly 
noted). The orders on appeal are:

1 Unless otherwise stated, all citations within Klayman’s 
brief that are contained in brackets are to the corresponding 
pages of the Deferred Appendix.

mailto:john@szymkowicz.com
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ECF 050-April 3, 2007
Judge Kollar-Kotelly’s memorandum opinion re
garding a motion for reconsideration of an order 
denying a motion to dismiss [0303]

ECF 098 - January 16, 2008 
[3] Magistrate Judge Kay’s memorandum order 
granting Appellees’ motion to compel Klayman’s 
responses to Appellees’ request for production of 
documents [0698]

ECF 117 - March 12, 2008
Magistrate Judge Kay’s memorandum order 
granting-in-part Appellees’ motion to compel 
Klayman’s responses to Appellees’ supplemental 
request for production of documents [0854]

ECF 134-April 2, 2008
Judge Kollar-Kotelly’s order overruling Klayman’s 
objections and affirming Magistrate Judge Kay’s 
January 16, 2008 memorandum order [ECF 098] 
granting Appellees’ motion to compel Klayman’s 
responses to Appellees’ request for production of 
documents [0882]

ECF 138-April 21, 2008
Magistrate Judge Kay’s order requiring the par
ties to appear at a hearing to determine whether 
Klayman should be sanctioned for his failure to 
comply with the Court’s March 13, 2008 minute 
order regarding Klayman’s motion to continue 
deposition [0894]
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ECF 167 - May 12, 2008
Judge Kollar-Kotelly’s order overruling Klayman’s 
objections and affirming Magistrate Judge Kay’s 
March 12, 2008 memorandum order [ECF 117] 
granting-in-part Appellees’ motion to compel 
Klayman’s responses to Appellees’ supplemental 
request for production of documents [0904]

ECF 199-July 1,2008
Magistrate Judge Kay’s memorandum order sanc
tioning Klayman for the postponement of his 
March 14, 2008 deposition, for Klayman’s filing of 
a motion to quash subpoena duces tecum and in 
connection with Klayman’s actions with regard to 
Appellees’ motion to compel Klayman’s responses 
to Appellees’ supplemental request for production 
of documents [0914]

ECF 200-July 9, 2008
Magistrate Judge Kay’s order addressing the 
schedule of future discovery and other outstand
ing issues involving discovery [0922]

ECF 231 - August 26, 2008
[4] Judge Kollar-Kotelly’s order overruling Klay
man’s objections and affirming Magistrate Judge 
Kay’s memorandum order [ECF 199] sanctioning 
Klayman for the postponement of his March 14, 
2008 deposition, for Klayman’s filing of a motion 
to quash subpoena duces tecum and in connection 
with Klayman’s actions with regard to Appellees’ 
motion to compel Klayman’s responses to Appel
lees’ supplemental request for production of docu
ments [0961]
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ECF 293 - December 30, 2008 
Judge Kollar-Kotelly’s order denying Klayman’s 
motion (ECF 287] for an extension of time to file 
oppositions to Appellees’ motions for summary 
judgment and also striking Klayman’s [ECF 291] 
opposition to Appellees’ motions for summary 
judgment and Klayman’s response [ECF 292] to 
Appellees’ statement of material facts [1680]

ECF 301/302 - March 24, 2009 
Magistrate Judge Kay’s memorandum opinion 
and related order granting Appellees’ motion for 
sanctions against Klayman that prohibited him 
from “testifying to or introducing into evidence 
any documents in support of his damage claims or 
in support of his defenses to Appellees’ counter
claims” [1713/1722]

ECF 316/317 - August 26, 2009 
Judge Kollar-Kotelly’s memorandum opinion and 
related order overruling Klayman’s objections and 
affirming Magistrate Judge Kay’s memorandum 
opinion and related order [ECF 301/302] granting 
Appellees’ motion for sanctions against Klayman 
that prohibited him from “testifying to or introduc
ing into evidence any documents in support of his 
damage claims or in support of his defenses to Ap
pellees’ counterclaims” [1723-1724]

ECF 318/319 - June 25, 2009 
Judge Kollar-Kotelly’s memorandum opinion and 
related order overruling granting partial sum
mary judgment to Appellees and denying Klay
man’s motion for partial summary judgment 
[1746/1750]
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ECF 326/327 - October 14, 2009 
Judge Kollar-Kotelly’s memorandum opinion and 
related order expanding the court’s order granting 
partial summary judgment to Appellees [ECF 
318/319] with regard to an exact amount of dam
ages [1866/1867]

[5] ECF 361/362 - August 10, 2011 
Judge Kollar-Kotelly’s memorandum opinion and 
related order granting Appellees’ motion to strike 
from the parties revised Joint Pretrial Statement 
[ECF 337-1] Klayman’s (i) statement of the case, 
(ii) list of witnesses, (iii) list of exhibits, and (iv) 
deposition designations, and ordering that Klay- 
man is precluded “from introducing any witnesses 
or exhibits at trial in this action; however, he may 
cross-examine Appellees’ proffered witnesses and 
make opening and closing arguments” [1996/1998]

ECF 401-June 15, 2017
Judge Kollar-Kotelly’s memorandum opinion and 
order that Klayman “shall be limited to nominal 
damages at trial with respect to his remaining 
claims, other than the non-disparagement claim, 
with respect to which he must submit documents, 
solely from the present discovery record, evidenc
ing the amount of monetary damages that he al
legedly sustained as a result of his alleged lost 
business opportunities”. [2026]

ECF 402-June 19, 2017
Judge Kollar-Kotelly’s order regarding Klayman 
presentation of evidence [2048]

ECF 436 - January 23, 2018
Judge Kollar-Kotelly’s pre-trial order on exhibits
and testimony [2072]
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ECF 485 - February 23, 2018 
Judge Kollar-Kotelly’s pre-trial order on jury in
structions [2140]

ECF 487 - February 23, 2018
Judge Kollar-Kotelly’s pre-trial order on exhibits
and testimony [2142]

ECF 488 - February 24, 2018
Judge Kollar-Kotelly’s pre-trial order on exhibits
and testimony [2153]

ECF 500 - March 2, 2018
Judge Kollar-Kotelly’s order on the admissibility 
of evidence in a Florida case [2182]

TRANSCRIPT - March 5, 2018 at 1833-1837. 
[2849-2853]

ECF 511-March 6, 2018
[6] Judge Kollar-Kotelly’s order on the admissibil
ity of evidence [2193]

TRANSCRIPT - March 7, 2018 at 2507-2509 
[2879-2881]

TRANSCRIPT - March 7, 2018 at 2524-2542 
[2887-2905]

ECF 513-March 7, 2018
Judge Kollar-Kotelly’s order on the admissibility 
of evidence [2200]

TRANSCRIPT - March 8, 2018 at 2654-2682 
[2908-2936]

TRANSCRIPT - March 9, 2018 at 3102-3116 
[2954-2968]
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TRANSCRIPT - March 9, 2018 at 3184-3186 
[2999-3001]

ECF 528-March 9, 2018
Judge Kollar-Kotelly’s order on Fair Comment 
[2206]

TRANSCRIPT - March 13, 2018 at 3757-3770 
[3162-3175]

ECF 541 - March 12, 2018
Judge Kollar-Kotelly’s order on Fair Comment 
[2209]

ECF 548 - March 15, 2018
Judge Kollar-Kotelly’s final judgment order on the 
verdict for Judicial Watch, Inc. with regard to its 
counterclaims [2211]

ECF 549-March 15, 2018
Judge Kollar-Kotelly’s final judgment order on the 
verdict for Fitton with regard to his counterclaim 
[2212]

ECF 550 - March 14, 2018
The clerk’s final judgment order on the verdict 
against Klayman with regard to his affirmative 
claims [2213]

ECF 560 - March 14, 2018
Verdict Form (signed by Jury Foreperson) [2236]

MINUTE ORDER dated July 5, 2018 that states 
that “The parties are directed to consult the trial 
transcript prepared by the court reporter for a [7] 
complete record of the final jury instructions as de
livered, which are considered the official written 
jury instructions” [2250]
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ECF 580-March 18, 2019
Judge Kollar-Kotelly’s order denying Klayman’s 
“motion for judgment as a matter of law, for a new 
trial, or in the alternative, for remittitur of the 
jury verdict” [2318]

ECF 581 - March 18, 2019
Judge Kollar-Kotelly’s memorandum opinion en
tering final judgment on all claims in this litiga
tion [2320]

ECF 582 - March 18, 2019
Judge Kollar-Kotelly’s final judgment order on the 
verdict for Judicial Watch, Inc. with regard to its 
counterclaim [2380

ECF 583 - March 18, 2019
Judge Kollar-Kotelly’s final judgment order on the 
verdict for Fitton with regard to his counterclaim 
[2381]

ECF 584 - March 18, 2019
Judge Kollar-Kotelly’s order entering final judg
ment on all issues in this case [2382]

ECF 603 - August 7, 2019
Judge Kollar-Kotelly’s order denying Klayman’s 
motion for reconsideration of the court’s order 
denying his motion for judgment [2402]

ECF 604 - August 7, 2019
Judge Kollar-Kotelly’s order denying Klayman’s 
motion for reconsideration of the court’s order 
denying his post-trial motions [2403]
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ECF 607 - August 22, 2019
Judge Kollar-Kotelly’s order denying Klayman’s 
motion for reconsideration of the court’s order 
denying his post-trial motions [2353]

[8] Related Cases
Klayman v. Kollar-Kotelly, et al.,
Case No. l:ll-cv-01775-RJL (D. D.C.)

Klayman v. Kollar-Kotelly, et al., 
Appeal No. 12-5340 (D.C. Cir.)

Klayman v. Judicial Watch, Inc., et al., 
Case No. l:19-cv-02604- TSC (D. D.C.)

Klayman v. Judicial Watch Inc., 
13-cv-20610 (S.D. Fla.)

1.

2.

3.

4.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1, Klayman is not 
an officer, director, or majority shareholder of any pub
licly traded corporation.

ORAL ARGUMENT REQUEST

Pursuant to Fed. R. App. P. 34 and D.C. Cir. R. 34, 
Klayman requests oral argument in this case since 
there are numerous issues on appeal in connection 
with the district court’s entry of judgment on the 
jury’s verdicts that awarded $2,300,000 to Judicial 
Watch, Inc. and an additional $500,000 to Thomas J. 
Fitton as against Larry Klayman and that dismissed 
Mr. Klayman’s claims against Appellees. Resolution of
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these issues involves discussions of the law in the Dis
trict of Columbia that are important, not only to the 
parties in this case, but also to other similarly situated 
litigants.

[9] TABLE OF CONTENTS
CERTIFICATE AS TO PARTIES, RULINGS, 

AND RELATED CASES.................................... 2

A. Parties........................
B. Rulings under Review
C. Related Cases............

2
2

8
CORPORATE DISCLOSURE STATEMENT 8

ORAL ARGUMENT REQUEST
TABLE OF CONTENTS...........
TABLE OF AUTHORITIES......

8

9
14

GLOSSARY 18
BRIEF 19
JURISDICTIONAL STATEMENT 19
STATEMENT OF THE ISSUES PRESENTED 

FOR REVIEW.................................................... 19
ADDENDUM OF STATUTES AND RULES 20

STATEMENT OF THE CASE 20

SUMMARY OF THE ARGUMENT 23

ARGUMENT 25



App. 202

I. THE DISTRICT COURT COMMITTED 
NUMEROUS ERRORS THROUGHOUT THE 
PRE-TRIAL PHASE THAT DENIED KLAY- 
MAN DUE PROCESS AND A FAIR TRIAL.....

A. The Sanction Orders Were Overly
Broad, Draconian and Too Severe................

[10] 1. The Written Discovery Order......
2. The Pre-Trial Statement Order.......

B. The District Court Erred in Granting
Partial Summary Judgment to Appellees 
by Improperly Weighing Competing Affida
vits and Usurping the Jury’s Function.......

1. The District Court Erred in Dis
missing Some Claims in Klayman’s Sec
ond Amended Complaint..........................

a. Count Four - The District Court
Erred in Finding No Violation of 
Section 43(a) of the Lanham Act.....

i. Appellees’ Use of Klayman’s
Name, Likeness and Being Vio
lated the Lanham Act.................
ii. The District Court Erred in
Finding That Klayman Did Not 
Plead Damages...........................

b. Count Seven
Court Erred by Finding No Breach 
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Judicial Watch Interfered with 
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c. Count Six - The District Court
Erred by Dismissing Klayman’s Re
scission Claim......................................
d. Count Nine - The District Court
Erred in Dismissing Klayman’s Def
amation Claim.....................................

2. The District Court Erred in Granting 
Partial Summary Judgment on Judicial 
Watch’s Counterclaim for Repayment of 
Personal Expenses......................................

[11] II. THE DISTRICT COURT COMMITTED 
NUMEROUS ERRORS DURING TRIAL THAT 
FORM CLEAR BASIS FOR REVERSAL...........

A. The District Court Erred by Allowing 
Highly Prejudicial, Inflammatory State
ments and an Irrelevant Court Order into 
Evidence............................................................

1. The Parol Evidence Rule Unequivo
cally Excludes Anything which Contra
dicts the Express Language of the 
Severance Agreement................................
2. Federal Rules of Evidence 401 and
402 Preclude Evidence Regarding False 
Allegations about Klayman’s Departure 
from Judicial Watch and Highly Preju
dicial Testimony of Klayman’s Former 
Wife Because Such Evidence was Not 
Relevant.......................................................

a. Because Appellees’ False Allega
tions Concerning Klayman’s Departure 
from Judicial Watch are Irrelevant, 
They Are Inadmissible.......................

41

44

46

48

48

48
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b. Because Highly Prejudicial Tes
timony of Klayman’s Former Wife is 
Irrelevant, It Is Inadmissible..........
c. The Court’s Introduction of Evi
dence of an Unrelated Case was 
Prejudicial and Therefore, Inadmis
sible ......................................................

B. The Court Erred Under Federal Rules 
of Evidence 403 and 404(b) in Admitting 
False Allegations Concerning Klayman’s 
Departure from Judicial Watch and Highly 
Prejudicial Deposition Testimony of his 
Former Wife Because Such Evidence’s Pro
bative Value is Substantially Outweighed 
by Unfair Prejudice and Evidence of Al
leged Wrongs is Inadmissible to Prove a 
Person’s Character..........................................

1. Rule 403 Analysis...............................
[12] a. Even if Klayman’s Depar
ture from Judicial Watch Was Rele
vant, the Testimony Introduced by 
Appellees Was Far More Prejudicial 
than Probative....................................
b. Even if Klayman’s Former Wife’s 
Testimony Was Relevant, the Testi
mony Was Far More Prejudicial than 
Probative...............................................

2, . Rule 404(b) Analysis..........................
a. Even if Klayman’s Departure from 
Judicial Watch Was Relevant, Alleged 
Wrongs Committed by Klayman are 
Inadmissible........................................

53
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b. Even if Klayman’s Former Wife’s 
Testimony Was Relevant, Alleged 
Wrongs Committed by Klayman are 
Inadmissible.........................................

C. The Court Erred in Orally Reading
Jury Instructions that Were Erroneous, 
Confusing and Prejudicial to Klayman, and 
Erred by Refusing to Provide Other Instruc
tions That Would Have Stated the Correct 
Law and Prevented Such Confusion..............

1. The District Court Erred in Not
Providing the Jury with an Instruction 
that Explained Why the Case Was Tried 
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[19] JURISDICTIONAL STATEMENT

The U.S. District Court for the District of Colum
bia had jurisdiction over the dispute between the par
ties pursuant to 42 U.S.C. § 1332(a) because the matter 
was between different states and the amount in con
troversy exceeded $75,000, exclusive of interest and 
costs. Jurisdiction was also proper pursuant to 15 
U.S.C. §§ 1125(a), et seq. and 18 U.S.C. §§ 1962, et seq.

This Court has jurisdiction over this appeal pur
suant to 28 U.S.C. § 1291 because this appeal is from 
final orders, decisions and judgments of the District 
Court that dispose of all claims. On August 22, 2019, 
the District Court denied Klayman’s motion for recon
sideration of its orders entering judgment and associ
ated post-trial orders. On September 6,2019, Klayman 
filed his timely notice of appeal of the District Court’s 
final orders.

STATEMENT OF ISSUES
PRESENTED FOR REVIEW

1. Were the District Court’s (“Court”) sanctions 
against Klayman overly broad?

2. Did the Court improperly weigh evidence in 
awarding summary judgment?

3. Did the Court err in admitting highly prejudi
cial and irrelevant evidence?

4. Did the Court err in its jury instructions?
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[20] 5. Did the Court err in admitting unauthen
ticated documents?

6. Did the Court err in failing to set aside a jury 
verdict based on nonparties’ actions?

7. Did the Court err in defining confusion in the 
trademark context?

8. Did the Court err in entering judgment on the 
jury verdict where there was no evidence that Klay- 
man used Judicial Watch’s donor list?

9. Should the case be assigned to another judge 
on remand?

ADDENDUM OF STATUTES AND RULES

Pursuant to Circuit Rule 28(a)(5), the text of stat
utes and rules cited are set forth in an appendix bound 
with this brief.

STATEMENT OF THE CASE

This is an appeal from a jury verdict and judgment 
of the District Court against Larry Klayman (“Klay- 
man”), the founder and former Chairman and General 
Counsel of Judicial Watch, Inc. (“Judicial Watch”). In 
2003, Klayman entered into a Severance Agreement 
with Judicial Watch [2587-2599] after he voluntarily 
left to rim for the Senate. In his complaint filed in 2006, 
Klayman alleged that Appellees Judicial Watch and its 
officers, Thomas J. Fitton, Paul Orfanedes and Chris
topher Farrell engaged in a pattern of tortious activity
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designed to harm Klayman, and that these actions 
breached the Severance Agreement. [0001-0033]. Ap
pellees filed a counterclaim alleging that Klayman [21] 
owed money for unpaid expenses and falsely adver
tised and violated their trademark. [0394-0535].

During contentious discovery, the Court sanc
tioned Klayman (who appeared pro se) for failing to 
provide what it believed were timely and proper re
sponses [1713-1722] and later sanctioned Klayman for 
producing an incomplete pre-trial statement. [1998- 
2025]. The sanctions precluded Klayman from calling 
witnesses or introducing evidence at trial aside from 
the Severance Agreement. Prior to trial, the Court 
granted summary judgment resulting in the dismissal 
of a number of Klayman’s claims and a monetary 
award against Klayman on a counterclaim. [1746- 
1837], [1866-1872], [2318-2319], [2320-2379], [2380], 
[2381], [2382], [2402], [2403-2421]. Klayman appeals 
both sanctions and summary judgment orders.

The thirteen-day jury trial in 2018 proved to be an 
exercise in futility for Klayman and resulted in the dis
missal of Klayman’s claims, an award of $2,300,000 in 
favor of Judicial Watch and an award of $500,000 in 
favor ofFitton. [2336-2243], [2318-2319], [2320-2379], 
[2380], [2381], [2382], [2402], [2403-2421]. At one point, 
Klayman synthesized his predicament: “With a little 
humor and good natured-ness, we all would’ve saved a 
lot of time and expense, maybe you [District Judge] 
should have just entered default judgment.” [3049]
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The jury verdict was based on numerous errors of 
the Court, including:

[22] a. the introduction of evidence that con
tradicted the express language of the Sever
ance Agreement, namely that Klayman had 
an inappropriate relationship with a Judicial 
Watch employee; [2849-2953], [2880], [2936]

b. the introduction of false and highly preju
dicial testimony from Klayman’s former wife 
about alleged wrongs committed by Klayman 
and reference to and evidence from an unre
lated case that were irrelevant; [2822-2823], 
[2999-3001], [2318-2379].

c. erroneous instructions given to the jury,
the failure to give jury instructions requested 
by Klayman, and, most importantly, the fail
ure to docket any written jury instructions 
delivered to the jury (assuming that any 
were delivered in the first place); [2072-2075], 
[2142-2152], [2204-2205], [2206-2208], [2209- 
2210], [2248-2249], [2318-2379], [2940],
[2955-2959], [3006], [2144-2146], [3191-3199] .

d. the introduction of evidence that was not 
properly authenticated; [2193-2119]; [2318- 
2379], [2887-2905]

e. the failure to remit a damage award 
against Klayman personally from those based 
on alleged conduct of non-parties to this ac
tion; [2200-2203], [2318-2379], [2971-2991]
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f. the misapplication of the law on confusion 
as it relates to trademark infringement; 
[2140-2141], [3175-3177]

g. the entry of judgment on the jury verdict
where Judicial Watch failed to prove that 
Klayman took and used information regard
ing its donor list. [2236], [2318-2379], [2862- 
2879], [2701-2705], [2706], [2731-2745],
[2746-2749].

To rectify these and other errors, Klayman filed 
his notice of appeal [2458-2459]. Klayman’s appeal 
seeks a reversal of the Court’s orders and judgment, 
and a remand for a new trial before a different judge 
on all issues, including those counts dismissed on sum
mary judgment.

[23] SUMMARY OF THE ARGUMENT

This is an appeal from a judgment of the Court, 
entered by the Honorable Colleen Kollar-Kotelly 
against Klayman, who is now founder, Chairman and 
General Counsel of Freedom Watch.

In this regard, the causes of action pled below, as 
set forth in Klayman’s Second Amended Complaint, 
arose after he voluntarily left Judicial Watch to run for 
the U.S. Senate in Florida on September 19,2003 - sev
enteen years ago.

Appellees Fitton, Orfanedes, Farrell and Judicial 
Watch were alleged to not have only violated the Sev
erance Agreement, but also to have engaged in a pat
tern of fraud, disparagement, defamation, false
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advertising and other egregious acts against Klayman, 
designed to harm him personally and professionally.

Specifically, the Second Amended Complaint al
leges that Fitton viewed Klayman’s departure as an 
opportunity to take complete control of the organiza
tion. [0004] Importantly, Fitton who is not a lawyer 
and had not graduated from college at the time that 
Klayman left (having falsely represented to Klayman 
that he had graduated from George Washington Uni
versity when he was initially hired as an assistant) set 
out to destroy Klayman, since at that time, seventeen 
years ago, Fitton was unknown. [0003-0004] Accord
ingly, from “the time Klayman stepped down from his 
posts at Judicial Watch, Fitton and fellow directors, 
who he effectively controlled, directly and through 
other agents of [24] Judicial Watch defamed, dispar
aged and cast Klayman in a false light to denigrate 
Klayman, and in an effort to undermine Klayman’s 
ability to return to the helm of Judicial Watch or com
pete with Judicial Watch in the future.” [0005]

After attempting to resolve issues between him
self and the Appellees, Klayman was forced to file suit 
in 2006. Appellees then filed counterclaims and what 
ensued thereafter was thirteen years of litigation and 
counting, finally resulting in a jury trial in February 
2018. For five years of this time period the Court left a 
stay in place and did not move this case forward.

The trial, regrettably, proved to be an exercise in 
futility for Klayman. During pre-trial proceedings, the 
Court had overreached and sanctioned Klayman by
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barring him from calling any witnesses and introduc
ing any evidence, save for the Severance Agreement it
self. To the contrary, the Court also allowed Appellees 
to publish before the jury highly irrelevant and inflam
matory false allegations, none of which had ever been 
proven, that Klayman was forced to resign from Judi
cial Watch because he had effectively sexually har
assed a married office manager (with children) and 
had beat his ex-spouse, all untruths stemming from 
Klayman’s prior divorce proceeding, which allegations 
his former wife had even retracted. This had nothing 
at all to do with either Klayman’s affirmative claims or 
Appellees’ counterclaims. To add insult to injury, the 
Court made a series of repeated prejudicial remarks 
about Klayman before the jury, and verbally read [25] 
confusing, and in many instances, legally erroneous 
jury instructions and rulings which led to a skewed 
verdict in the huge amount of $2.8 million dollars on 
Appellees’ counterclaims.

As for Klayman’s affirmative claims in his Second 
Amended Complaint, the Court improperly granted 
summary judgment years earlier on most of them, 
while also granting partial summary judgment on one 
of Appellees’ counterclaims.

In short, this case became, regrettably, what 
Woody Allen famously coined in his comedy “Bananas,” 
“a mockery of a travesty of two mockeries of a sham,” 
but for Klayman it was far from funny.

If this Honorable Court does not overturn the jury 
verdict and judgment, with due process rights restored
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to him, and order a new trial before an unbiased jurist, 
Klayman will be forced to declare bankruptcy. Thus, 
the stakes of this appeal are high.

ARGUMENT
I. THE COURT COMMITTED NUMEROUS ER
RORS THROUGHOUT THE PRE-TRIAL PHASE 
THAT DENIED KLAYMAN DUE PROCESS AND 
A FAIR TRIAL.

A. The Sanctions Orders Were Overly
Broad, Draconian and Too Severe.

The Court’s sanction orders [0698-0721], [0854- 
0865], [0862-0893], [0894-0895], [0904-0913], [0914- 
0921], [0922-0926], [0961-0972], [1713-1721], [1722], 
[1723], [1724-1745], [1996-1997], [1998-2025], [2026- 
2047], [2048-2050], [2142-[26]2152], [2318-2319],
[2320-2379 at 2361-2366] that precluded Klayman 
from presenting any evidence in support of his claims 
and defenses for alleged violations of discovery and 
pre-trial obligations were abuses of discretion since 
there was no prejudice to Judicial Watch from the in
troduction of testimony and documentary evidence 
that was provided in discovery such as (a) 78 pages of 
documents attached to Klayman’s Second Amended 
Complaint; [0034-01111(b) 98 pages of documents at
tached to Appellees’ amended counterclaim; [0438- 
0535] (c) 1047 pages of documents produced in discov
ery by Klayman; [2175, 2178] (d) testimony of wit
nesses who appeared at deposition; (e) documents 
that were created by Judicial Watch or were in its
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possession irrespective of this litigation; and (f) corre
spondence between the parties. The effect of these 
sanctions resulted in a bizarre trial that confused the 
jury and approximated a default judgment or directed 
verdict against Klayman.

In Founding Church of Scientology, Inc. v. Webster, 
802 F.2d 1448, 1457 (D.C. 1986), the court found that 
in “cases of dismissal imposed as a sanction, the appli
cable standard of review confines appellate inquiry to 
whether the district court abused its discretion.” In do
ing so, the focus on appellate review is “to ensure that 
the district court does not abuse its discretion in im
posing too severe a discovery sanction.” Bonds v. D.C., 
93 F.3d 801, 807 (D.C. Cir. 1996), reh’g denied, 105 F.3d 
674 (D.C. Cir. 1996), cert, denied, 520 U.S. 1274 (1997).

[27] Klayman litigated this case pro se since 2008. 
[0896-0897] Klayman explained that “Plaintiff has 
gone through a difficult period; his mother died a slow 
death, his wife’s grandmother fell ill, and he has been 
fighting for his children in a custody case in the Mid
west and has been out of the office largely for a 
month. . . . Klayman has not tried to delay this case, 
just tend to and protect his and his family’s rights (he 
has two young children age 8 and 10) during this diffi
cult period.” [0901] Klayman did not produce certain 
documents because he moved for a confidential protec
tive order, but the Court refused to grant it. [0350- 
0393] The sanctions had the effect of a default as to 
Klayman’s claims and defenses even though Appellees 
received numerous documents, took depositions of all 
of the relevant witnesses (including Klayman) and had
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documents it its possession - irrespective of litigation. 
Thus, the Court abused its discretion.

In Scientology, 802 F.3d at 1459, the court found 
that dismissal of a claim “is an extremely harsh sanc
tion.” In Bonds, the principal issue was whether the 
court abused its discretion in precluding a party from 
offering any fact witnesses at trial as a discovery sanc
tion where that party failed to respond in a timely 
manner to an interrogatory requesting the names of all 
persons with knowledge of relevant events regarding 
the civil action and then providing an inadequate re
sponse. Bonds, 93 F.3d at 804. In Bonds, the court held 
that

The central requirement of [F. R. Civ. P. 37] is 
that any sanction must be ‘just,’ which re
quires in cases involving severe sanctions 
that the [28] district court consider whether 
lesser sanctions would be more appropriate 
for the particular violation. Id. at 808.

“Considerations relevant to ascertaining when dismis
sal, rather than a milder disciplinary measure, is war
ranted include the effect of a plaintiff’s contumacious 
conduct on the court’s docket, whether the plaintiff’s 
behavior has prejudiced the defendant, and whether 
deterrence is necessary to protect the integrity of the 
judicial system.” Id. A discovery sanction “that results 
in a one-sided trial,” “is a severe one” Id. at 809.
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1. The Written Discovery Order.

In 2009, the magistrate assigned to resolve discov
ery disputes barred Klayman “from testifying to or ad
mitting any evidence in support of his damage claims 
or his alleged defenses to [Appellees’] counterclaims” 
as sanctions for Klayman’s alleged failures to comply 
with various discovery orders even though the sanc
tion “may go to the heart of Plaintiff’s claims and de
fenses.” [1719], [1722] The Court affirmed these 
sanctions. [1723], [1724-1745] The magistrate sanc
tioned Klayman because he “failed to produce any of 
the documents requested by Defendants.” [1721] How
ever, this finding ignores the fact that Klayman pro
duced 1047 pages of documents. [2175], [2178] This 
finding also ignores the fact that Klayman responded 
to interrogatories, albeit not to the minute technical 
standard required by the magistrate as shown by the 
examples of Interrogatories #8 and #10. [0542-0546] 
These examples (and Klayman’s other responses) pro
vided [29] sufficient information for Appellees to ascer
tain the factual bases of his claims and defenses, 
including detailed descriptions of damages, including 
fundraising, confusion over Klayman’s name and like
ness, and other damages.

The magistrate’s scheduling order references dep
osition dates for eleven witnesses, including Klayman. 
[0922-0923] Therefore, Klayman should have been able 
to call these witnesses at trial since Judicial Watch 
cannot claim any prejudice or surprise from their tes
timony. Klayman should also have been able to intro
duce any of the 1047 pages produced by Klayman in
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discovery, along with exhibits attached to the com
plaints and counterclaims. Additionally, any document 
produced by or in possession of Appellees should have 
been available for Klayman to use since they could not 
claim surprise from these documents. In fact, on Feb
ruary 16, 2018, Klayman filed an “Exhibit List Con
cerning Discovery Provided by Defendants” that lists 
some of these documents. [2086-2096] An example of 
such a document was a letter dated December 12,2003 
from Klayman to Judicial Watch’s counsel that at
tempted to resolve many of the issues in this litigation, 
such as Klayman’s business expenses, Judicial Watch’s 
efforts to remove Klayman as a guarantor of the lease 
of Judicial Watch’s office space and Judicial Watch’s 
payment of health insurance for Mr. Klayman’s chil
dren. [2086], [1343-1346], [2813-2815] The magis
trate’s interpretation of Klayman’s responses places 
form over substance. Thus, Appellees had information 
about Klayman’s claims and [30] defenses, and the 
Court’s severe sanctions precluding Klayman from tes
tifying on his own behalf, from calling witnesses who 
were deposed in this litigation, and introducing docu
ments that he previously produced in this litigation or 
that were already in Appellees’ internal records were 
in error. [1713-1721], [1722], [1723], [1724-1745]

2. The Pre-Trial Statement Order.

The Court also precluded Klayman from introduc
ing any witnesses or exhibits for his “cavalier approach 
to the preparation of a pretrial statement” since his 
“proffered descriptions of the testimony, evidence and
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depositions he intends to use at trial are so vague and 
sweeping as to be virtually useless.” [2019-2021] As 
examples of Klayman’s “cavalier” conduct, the Court 
observed that Klayman’s list of witnesses included “all 
Judicial Watch employees in the last six years,” de
scribed the subject matter of some witnesses’ testimony 
as “all issues,” and other witnesses as “fundraising” 
and “accounting issues.” [2007] However, Klayman 
complied with the requirements of LCvR 16.5(b)(5) 
which only requires a brief description of the testimony 
to be elicited.

Moreover, the Court found that Klayman’s exhibit 
list “merely listed eight categories of documents,” and 
“broadly” described them (i.e. “all documents concern
ing payment of Klayman’s health insurance for his 
children”). [2007-2008] It is important that in crafting 
the sanction order, the Court recognized that [31] “it is 
at least arguable” that the prejudice to Appellees from 
Klayman’s purported conduct, while both “palpable 
and significant” “could be remedied through much less 
onerous sanctions than those proposed here.” [2019- 
2020] In reaching its conclusions on sanctions, the 
Court further observed:

Without a doubt, this is a severe sanction. Its 
application in this action will effectively pre
vent Klayman from carrying his burden of 
proof on his claims, thereby almost certainly 
requiring dismissal. Similarly, if he is unable 
to mount a sufficient defense against Judicial 
Watch and Fitton’s counterclaims through 
cross-examination of witnesses introduced by
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Judicial Watch and Fitton on their case- 
inchief or through opening and closing argu
ments, then the likelihood is high that Judi
cial Watch and Fitton will prevail on their 
counterclaims.” (emphasis added) [2021-2022]

Klayman’s exhibit list complied with LCvR 
16.5(b)(6) because the identification of his witnesses 
and exhibits provided sufficient information for Appel
lees to ascertain the bases of each witness’ proffered 
testimony and to identify each document listed. In to
tal, the Court’s sanction orders were an abuse of dis
cretion, overbroad and resulted in the exclusion of 
Klayman’s evidence as to his claims and defenses, 
which made the ultimate outcome of the trial a fore
gone conclusion. Therefore, the Court erred in severely 
sanctioning KLayman and this this Court should re
mand the case for a new trial where Klayman is able 
to introduce testimony and documentary evidence that 
was provided in this litigation. [1996-1997], [1998- 
2025]

[32] B. The Court Erred in Granting Par
tial Summary Judgment to Appellees by 
Improperly Weighing Competing Affidavits 
and Usurping the Jury’s Function.
In Waggel v. George Washington University, 2020 

U.S. App. LEXIS 14749 *7 (D.C. Cir. May 8, 2020), the 
court held that “We review grants of summary judg
ment de novo, considering the evidence in the light 
most favorable to the non-prevailing party under the 
same standards as the district court. In doing so, we do
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not ‘weigh the evidence and determine the truth of the 
matter’ but instead ‘determine whether there is a gen
uine issue for trial.’” See also F. R. Civ. R 56(a). Sum
mary judgment “will not lie if the dispute about a 
material fact is ‘genuine,’ that is, if the evidence is such 
that a reasonable jury could return a verdict for the 
nonmoving party.” Anderson v. Liberty Lobby, Inc., All 
U.S. 242, 248 (1986). The judge’s function is not to 
weigh the evidence and determine the truth of the 
matter but to determine whether there is a genuine is
sue for trial. Id. at 249.

“Credibility determinations, the weighing of the 
evidence, and the drawing of legitimate inferences 
from the facts are jury functions, not those of a judge, 
whether he is ruling on a motion for summary judg
ment or for a directed verdict. The evidence of the non
movant is to be believed, and all justifiable inferences 
are to be drawn in his favor.” Id. at 255. A plaintiff need 
not “initiate any discovery or reveal his witnesses or 
evidence unless required to do so under the discovery' 
rules or by court order” and also “need not also depose 
his witnesses or obtain their [33] affidavits to defeat a 
summary judgment motion.” Catrett v. Johns-Manville 
Sales Corp., 826 F.2d 33, 38 n.12 (D.C. Cir. 1987). In 
Catrett, a party, in interrogatory responses, listed an 
individual as a potential witness who wrote a letter at 
issue in the case. Id. at 38. This Court found that “even 
if the [witness’] letter itself would not be admissible at 
trial, [the proponent] has gone on to indicate that the 
substance of the letter is reducible to admissible evi
dence in the form of trial testimony,” and therefore,
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“[w]e do not mean that the nonmoving party must pro
duce evidence in a form that would be admissible at 
trial in order to avoid summary judgment.” Id.

Appellees moved for summary judgment on sev
eral of the counts set forth in both Klayman’s Second 
Amended Complaint and Appellees’ counterclaims, 
and Klayman filed a motion for summary judgment on 
several of the counts in his Second Amended Com
plaint. [0001-0111], [0394-0535], [0973-1028], [1029-
1057], [1058-1082], [1083-1109], [1110-1147], [1148-
1170], [1178-1234], [1235-1237], [1238-1239], [1240-
1319], [1320-1323], [1324-1416], [1417-1438], [1439-
1459] The Court disposed of these motions. [1746- 
1749], [1750-1837], [1866], [1867-1872] In doing so, the 
Court struck Klayman’s opposition [1460-1481], [1482- 
1679] to Appellees’ motion for summary judgment as 
untimely. [1680-1683]. The Court did, however, con
sider “several exhibits” [1238-1239], [1240-1319], 
[1320-1323] including Klayman’s “substantive Second 
Declaration” “which remain on the record.” [1758] In 
ruling, the Court emphasized “that it does not [34] 
treat Defendants’ motions for summary judgment as 
conceded. Rather, the Court has, as it must, scrutinized 
the record of the case as a whole as well as the relevant 
case law to address Appellees’ motions for summary 
judgment on the merits.” [1758] Had the trial Court 
done that (“scrutinized the record of the case as a 
whole”), it would have found clear evidence that pre
sented genuine issues for trial in Klayman’s “Declara
tion” and exhibits attached thereto. [1758], [1324-1416]
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Klayman assigns error to several of the Court’s
findings:

1. The Court Erred in Dismissing 
Counts of Klayman’s Second Amended 
Complaint.

a. Count Four - The Court Erred in 
Finding No Violation of Section 
43(a) of the Lanham Act.

i. Appellees’ Use of Klayman’s 
Name, Likeness and Being Vio
lated the Lanham Act.

Count Four of Klayman’s Second Amended Com
plaint alleges that Appellees violated Section 43(a) of 
the Lanham Act, 15 U.S.C. § 1125(a), by sending a 
newsletter to its donors that identified Klayman as 
“Chairman and General Counsel” after his voluntary 
departure. [0023-0024] The question at issue was 
whether Appellees could have retrieved the newsletter 
after it was printed but before it was actually mailed, 
or, alternatively, if it could not be retrieved, whether 
Appellees had the duty to send a “retraction” that 
stated that Klayman was no longer affiliated with Ju
dicial Watch. The Court found that the newsletter at 
issue was “delivered to the USPS for mailing on Sep
tember 18, 2003.” [1802] The [35] parties signed the 
Severance Agreement between Klayman and Judicial 
Watch on September 19, 2003. [1802] The Court found 
that Fitton did not contact Judicial Watch’s “Fund
raising Department, which oversees production of the
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newsletter, to inquire whether the newsletter could be 
stopped” until September 22, 2003, but was “advised 
the newsletter ‘had gone out already and could not be 
stopped.’” [1802-1803]. Importantly, the Court’s opin
ion is silent on whether Appellees called the entity to 
whom the newsletter was delivered for mailing and is 
also silent on whether a correction could have been 
mailed if, in fact, it could not have been retrieved. In 
his Declaration, Klayman alleges:

I never agreed that Defendant could use my 
name and likeness after I left, and to give do
nors and supporters the false impression that 
I was still at [Judicial Watch] as Chairman 
was a transparent attempt to trade on my rep
utation, which was damaged as a result of [Ju
dicial Watch] sending this mailing after I left. 
Defendants’ false claims that I approved the 
mailing and that it was in the pipeline to be 
mailed before I left is not truthful. [1331].

In fact, Appellees sent a letter to Klayman dated Au
gust 27, 2003 that stated, “Your employment with Ju
dicial Watch is terminated, effective immediately.” 
[1261] Klayman’s version of the date on which he was 
“no longer an employee of Judicial Watch” is supported 
by a memorandum to “All Judicial Watch Staff” from 
Mr. Fitton that states “effective immediately, Larry 
Klayman is no longer an employee of Judicial Watch.” 
[1269] Klayman’s Declaration [1325-1340] [36] at
tached a letter dated April 26, 2004 from Klayman to 
Appellees’ lawyer that stated:
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about one month after I left Judicial Watch, 
the current officers sent out a direct mail 
housefile piece, which raised money off my 
name and signature.... Even assuming that 
I at one time signed off on the mailing, I did 
so well before I severed from Judicial Watch 
and resigned as its Chairman. There was cer
tainly more than sufficient time to not only 
avoid printing the piece, but even if not, to put 
a note into the mailing to explain that I have 
left the organization. And, it certainly was a 
foreseeable cost to Judicial Watch to make di
rect mail printing changes once I left. After 
all, Messers. Fitton and Orfanedes agreed to 
the date I would step down. There [were] no 
surprises!” [1365]

This letter, which is one of the “several exhibits” “which 
remain on the record” clearly states that this “piece” 
was actually sent “about one month after I left Judicial 
Watch ” [1758], [1365] Klayman’s Declaration provides 
that:

the mailing did not go out in any event until 
after I left [Judicial Watch]. I did not know, be
cause this was not the mailing cycle, and that 
Defendants would later claim falsely that the 
newsletter with cover letter went out before I 
left [Judicial Watch] on September 19, 2003 
and even if it did, which it did not based on 
my knowledge of [Judicial Watch] mailing 
lead times and cycles, it was false and fraud
ulent to have it go out with my name and like
ness representing that I was Chairman and 
speaking for [Judicial Watch] when the
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Defendants knew that I would be gone by that
time.” [1332]

Moreover, Klayman’s Declaration attests that “there 
was plenty of lead time not to include a cover letter al
legedly signed by me as Chairman with the newsletter 
of October 2003, or put in the mailing a notice inform
ing the donors and supporters that I had left [Judicial 
Watch] and was no longer its Chairman.” [1331]

[37] The Court held that Klayman “authorized and 
approved” the use of his name and identity and there
fore, his false endorsement claim must fail. [1805- 
1806]. Additionally, the Court found that Klayman’s 
false advertising claim must fail because the state
ment at issue (that Klayman was Judicial Watch’s 
Chairman and General Counsel) was “true at the time 
the statements were made by Judicial Watch, author
ized by Klayman himself, and delivered to the USPS 
for mailing.” [1808] These findings ignore the facts that 
Klayman did not approve this use after he left and that 
the mailing either was not mailed until after he left or 
could be “retracted” via a correction notice. It was not 
the Court’s role to weigh competing affidavits, but it 
did so anyway. Thus, the Court’s order granting sum
mary judgment was in error since there were genuine 
issues of fact in dispute. [1746-1749], [1750-1837]
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ii. The Court Erred in Finding 
that Klayman Did Not Plead 
Damages.

The Court also found that “Where is simply no ev
idence in the record that Klayman was injured in any 
way” by the publication of the newsletter identifying 
him as affiliated with Judicial Watch. [1808] This is not 
true. Klayman’s Declaration [1325-1339] attached a 
letter dated April 26, 2004 from Klayman to Judicial 
Watch’s lawyer that states:

My name and reputation was synonymous 
with Judicial Watch. I was, in effect, ‘the fran
chise,’ given my history in founding the group 
and role thereafter. Accordingly, when this 
false and misleading [38] mailing was sent 
out around that time that my campaign was 
also soliciting contributions under my signa
ture, it caused confusion and a huge loss of 
revenue, and resulted in many campaign con
tributions being sent to Judicial Watch. (I 
have since learned from a third party that Ju
dicial Watch’s current officers have knowingly 
cashed and/or tampered with some of my cam
paign’s contributions. See discussion below.)
The harm which this caused in fundraising to 
my then nascent campaign was enormous, 
and this continues to have adverse economic 
and other negative effects on its operations.

Under the Lanham Act and common law for 
false advertising and false designation of 
origin, my campaign is entitled to the net 
profit from this Judicial Watch mailing which,
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given my knowledge of the returns, would ex
ceed at least $200,000. [1365-1366]

The Lanham Act, 15 U.S.C. § 1125(a)(1), provides 
a basis for liability for misleading and confusing rep
resentations or descriptions, and 15 U.S.C. § 1117(a) 
describes the types of damages that may be awarded. 
In Paleteria La Michoacana, Inc. v. Productos Lacteos 
Tocumbo SA. de C.V., 743 Fed. Appx. 457,463 (D.C. Cir. 
2018), the court found that the Lanham Act “provides 
for two distinct bases of liability - first, in subsection
(A) false association, also known as unfair competition 
or trademark infringement and, second, in subsection
(B) , false advertising.” In Paleteria, the court found 
that the standard of review of decisions made at sum
mary judgment is de novo. Id.

In ALPO Petfoods, Inc. v. Ralston Purina Co., 913 
F.2d 958, 969 (D.C. Cir. 1990), this Court found that 
when assessing “actual damages, the district court 
may take into account the difficulty of proving an exact 
amount of damages from false advertising, as well as 
the maxim that ‘the wrongdoer shall bear the risk of 
the [39] uncertainty which his own wrong has cre
ated.’ ” Furthermore, the ALPO the court found that 
“[o]nce a party establishes a violation of [15 U.S.C. 
§ 1125(a)], [15 U.S.C. § 1117(a)] entitles that party to 
monetary relief, subject only to the statutes referred to 
in the section and to the principles of equity.” Id. The 
Court’s finding that Klayman did not suffer any dam
ages from Appellees’ Lanham Act violations failed to 
consider Klayman’s claim that the newsletter “caused 
confusion and a huge loss of revenue, and resulted in
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many campaign contributions being sent to Judicial 
Watch” as well as Klayman’s claim that “my campaign 
is entitled to the net profit from this Judicial Watch 
mailing which, given my knowledge of the returns, 
would exceed at least $200,000.” [1365-1366] There
fore, the order granting summary judgment was in er
ror since there were genuine issues as to whether 
Klayman suffered damages from the publication of the 
newsletter. [1746-1749], [1750-1837]

b. Count Seven - The Court Erred 
by Finding No Breach of the Sever
ance Agreement When Judicial 
Watch Interfered with Klayman’s 
Right to Make Fair Comment in In
terviews.

Count Seven of Klayman’s Second Amended Com
plaint alleges that Appellees breached the Severance 
Agreement by tortuously interfering with Klayman’s 
opportunities to appear in televised interviews as 
agreed to under the Severance Agreement’s fair com
ment provision by instructing the media outlets that 
Klayman may not be referred to as . Judicial Watch’s 
“Founder and former [40] Chairman” and by telling 
them “not to schedule him as a guest.” [0017-0019], 
[0028-0029], [1788-1789] In support of his claim, Klay
man attached an email dated April 27,2004 from a per
son identified as “Leslie Burdick C-SPAN” to David 
Johnson that states:
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David:

Tom Fitton of Judicial Watch is going to be on 
C-SPAN for 45 minutes taking about the case.
He asked that we don’t schedule Larry on an
ything related to the case. So we won’t need to 
talk with Larry Klayman on Washington 
Journal too. But thank you for getting in 
touch and keep in touch.

Leslie Burdick
C-SPAN
[1278]

In further support of his claim, Klayman attached the 
transcript of Fitton’s deposition where Klayman read 
a “memorandum written by my campaign manager, 
David Johnson”:

I contacted Tom Hannon of CNN’s Inside Pol
itics to have Klayman comment on the Su
preme Court Hearing on the Cheney Task 
Force case. I was explicit that Klayman was 
not associated with Judicial Watch and would 
not be commenting as a representative of Ju
dicial Watch, but rather as a Senate candidate 
from Florida. Mr. Hannon responded that he 
could not book Klayman. He stated that Tom 
Fitton of Judicial Watch had requested that 
CNN not book Klayman to discuss any aspect 
of the case in any function.
[1247-1249], [1280]

In granting summary judgment, the Court found 
that the CSPAN email and Mr. Johnson’s memoran
dum were examples of “plainly impermissible hearsay.”
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[41] [1791-1792] In doing so, the Court ignored the ex
ample of the letter in Catrett, 826 F.2d at 38, since the 
substance of the C-SPAN email and the Johnson mem
orandum are “reducible to admissible evidence in the 
form of trial testimony.” In addition, Klayman’s decla
ration promised that “[t]he witnesses at CNN and 
CSpan [sic] and otherwise will be subpoenaed for trial, 
and I will testify on these issues as well.” [1337] There
fore, the Court was in error by dismissing Klayman’s 
claims that Judicial Watch breached the Severance 
Agreement and tortuously interfered by preventing 
fair comment with Klayman’s opportunities to appear 
on television. [1746-1749], [1750-1837]

c. Count Six - The Court Erred in 
Dismissing Klayman’s Rescission 
Claim.

On December 3, 2008, Klayman filed a motion for 
partial summary judgment asking for rescission of the 
Severance Agreement. [1178-1181] Klayman alleged 
that Judicial Watch breached the Severance Agree
ment on five (5) grounds, most notably of which was by 
disparaging him before various media entities. [1178- 
1181] Klayman’s claim that the Paragraph 17 of the 
Severance Agreement, entitled “Non-Disparagement,” 
precluded Judicial Watch from publishing false infor
mation about Klayman and was a major reason that he 
entered into the contract. [2595]

- In Dean v. Garland, 779 A.2d 911, 915 (D.C. 2001), 
the court found that “[w]here a party to an executed
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contract discovers a material misrepresentation [42] 
made in the execution of the contract, that party may 
elect one of two mutually exclusive remedies. He may 
either affirm the contract and sue for damages, or re
pudiate the contract and recover that with which he or 
she has parted.” In Dean, the court found that “inher
ent in the remedy of rescission is the return of the par
ties to their pre-contract positions. Rescission is an 
equitable remedy, and a party seeking rescission must 
restore the other party to that party’s position at the 
time the contract was made.” Id.

The Court erred by denying Klayman’s motion for 
partial summary judgment for rescission of the Sever
ance Agreement. [1746-1749], [1750-1837] As set forth 
above, of particular importance is the breach of the 
nondisparagement provision. In Higbee v. Sentry In- 

Co., 253 F.3d 994, 995-97 (7th Cir. 2001), thesurance
parties appeared to reach an oral settlement of a dis
crimination case with a nondisparagement provision, 
but later failed to agree on written terms. On appeal of 
the dismissal of the case based on the settlement, the 
Court found that the “nondisparagement clause was a 
material term” and the plaintiff “made it clear that she 
would not settle the case without such a clause,” and 
thus remanded the case for further proceedings. Id. at
998-1000.

As the plaintiff did in Higbee, Klayman viewed the 
nondisparagement clause as a fundamental benefit of 
the bargain, and would not have agreed to the terms of 
the Severance Agreement if not for such a provision. 
Indeed, the primary purpose [43] of the Severance
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Agreement was to protect the reputations of both par
ties—a concern of grave importance given the extent 
to which the relationship between the parties had frac
tured. Clearly, the nondisparagement provision was of 
significant and primary importance to Klayman given 
his Senate candidacy where his character would be at 
issue. As such, the mutually agreed upon nondispar
agement provision was the foundational piece upon 
which the Severance Agreement centered and any 
breach thereof is therefore clearly material. Thus, re
scission was appropriate.

Despite this, the Court erred by discounting 
Klayman’s allegations to strain to find a way to deny 
Klayman’s motion. In doing so, it characterized Klay
man’s allegations as “dispute [s] as to the manner of the 
performance,” and therefore, not material breaches. 
[1766] However, this line of reasoning makes no sense 
when applied to the nondisparagement provision. Ei
ther a party disparages another or does not. There is 
no “gray” area where the “manner of performance” is 
even implicated. Klayman clearly showed that he had 
been disparaged by Appellees in direct contravention 
of the express terms of the Severance Agreement. Ap
pellees’ breach of the “Non-Disparagement” provision 
was “material,” and not merely a “dispute as to the 
manner of the performance,” and thus, it was clearly a 
material breach that warranted rescission, and there
fore, the Court erred in dismissing the rescission claim.

[44] Moreover, the Court’s holding that it was “un
reasonable” for Klayman to wait for almost two years 
to file his claim for rescission was in error since the
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jury should be the one who makes the factual determi
nation whether this “delay” was unreasonable. [1767] 
Finally, the mere filing of Klayman’s rescission claim 
indicates his willingness to return the money he re
ceived from his entry into the Severance Agreement. 
Therefore, the dismissal of Klayman’s rescission claim 
was in error. [1746-1749], [1750-1837]

d. Count Nine - The Court Erred in 
Dismissing Klayman’s Defamation 
Claim.

Count Nine of Klayman’s Second Amended Com
plaint alleges that Appellees defamed Klayman by 
publishing the allegation that he filed his suit as a 
“tactical maneuver designed to distract attention away 
from the fact that Klayman owes more than a quarter 
of a million dollars to Judicial Watch.” [0030-0031] The 
Court found that Klayman has “failed to set forth suf
ficient evidence from which a reasonable jury could 
find, by clear and convincing evidence,” that Judicial 
Watch acted with “actual malice” since Klayman “has 
failed to produce any evidence from which a reasonable 
jury could conclude that Defendants’ subjectively held 
a ‘serious doubt’ as to the truth of the statement that 
Klayman owes [Judicial Watch] a quarter million dol
lars.” [1816], [1818]

In Jankovic v. International Crisis Group, 494 F.3d 
1080, 1088 (D.C. 2007), the court found that a plaintiff 
claiming defamation must plead “(1) that the [45] de
fendant made a false and defamatory statement
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concerning the plaintiff; (2) that the defendant pub
lished the statement without privilege to a third party; 
(3) that the defendant’s fault in publishing the state
ment amounted to at least negligence; and (4) either 
that the statement was actionable as a matter of law 
irrespective of special harm or that its publication 
caused the plaintiff special harm.” As a public figure, 
Klayman must plead “actual malice” which is defined 
as “knowledge that [the statement! was false or with 
reckless disregard of whether it was false or not.” 
Liberty Lobby, Inc. v. Rees, 852 F.2d 595, 597 (D.C. Cir. 
1988).

The Court’s reasoning in finding that Appellees 
did not have a “serious doubt” as to their contention 
that Klayman owed money was that its “financial 
statements” showed that “Klayman owed, both individ
ually and on behalf of his law firm,” “approximately 
over $383,429.80 to [Judicial Watchl at the time the al
legedly defamatory statement was made.” [1815] The 
Court’s conclusion that included the alleged debt of 
Klayman’s law firm is in error since Klayman’s law 
firm is a separate legal entity from Klayman in his in
dividual capacity. Also, Klayman’s alleged debt was 
disputed - a fact that Appellees knew from correspond
ence between Klayman and their counsel in 2004. 
[1344-1345], [1384], [1390] Therefore, in 2006, when 
Judicial Watch published the statements, it had a “se
rious doubt” as to its contention that Klayman owed 
any money, and the [46] Court’s order granting sum
mary judgment was in error since the jury should have
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determined the issue of actual malice. [1746-1749], 
[1750-1837]

2. The Court Erred in Granting Partial 
Summary Judgment on Judicial Watch’s 
Counterclaim for Repayment of Personal 
Expenses.

The Court committed a fundamental error when 
it granted Appellees’ motion for summary judgment 
on count one of the counterclaim which alleged that 
Klayman failed to repay certain expenses. [1746-1749], 
[1820-1826], [1866], [1867-1872], [2368-2376] In doing 
so, the Court usurped the jury’s traditional fact finding 
role and weighed competing affidavits, when it simply 
should have denied summary judgment because there 
was a dispute as to material facts. The total amount 
“owed” was calculated by Susan Prytherch, who at all 
material times, served as Appellees’ chief of staff. 
[1820] As part of his response, Klayman submitted an 
affidavit that swore under oath that these were “false 
invoices” that were “manufactured” by Prytherch. 
[1337] Klayman also questioned Prytherch’s credibil
ity, as she “effectively admitted to being fired from her 
previous employment in a financial position because of 
her unethical or illegal conduct.” [1329]

In ruling on summary judgment, the Court found 
that Judicial Watch sent Klayman “invoices detailing 
personal expenses billed to Klayman, which included 
an explanation of the charge and supporting documen
tation,” and these charges [47] totaled $85,242.03.
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[1822] The Court further found that Klayman has not 
produced “any evidence” showing that “any of the 
claimed expenses were, in fact, business expenses or 
that he has previously reimbursed [Judicial Watch] for 
any of the expenses.” [1823-1824] Eventually, the 
Court entered a monetary judgment against Klayman 
in the amount of $69,358.48. [1872] The Court took 
this action despite Klayman’s sworn attestation in his 
Declaration that “these amounts, for both me and for 
Klayman and Associates, P.C. are disputed and ques
tions of fact for the jury.” [1338] In fact, Klayman fur
ther stated in his sworn Declaration that “attached as 
Exhibit 2 [1341-1416] to this second sworn Declara
tion, are correspondence, which are true and correct, 
that show that I do not and have never owed [Judicial 
Watch] the monies which Appellees claim that I owe 
and have already reimbursed [Judicial Watch] for all 
legitimate personal expenses.” [1330] Two of these let
ters that Klayman attached and incorporated into the 
affidavit as “correspondence” are letters he wrote to Ju
dicial Watch’s counsel disclaiming any entitlement to 
these expenses. [1344-1345], [1382-1392] Klayman’s 
denials “remain on the record” [1758] and show that 
there were significant disputes as to material facts, in
cluding the validity of the invoices, that preclude sum
mary judgment on the issue of unpaid expenses. Thus, 
the Court usurped the role the of jury by weighing the 
affidavits, and discounted Klayman’s sworn Declara
tions in [48] granting summary judgment. This is a 
clear, reversible error. [1746-1749], [1750-1837], [1866], 
[1867-1872]
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II. THE COURT COMMITTED NUMEROUS 
ERRORS DURING TRIAL THAT FORM CLEAR 
BASIS FOR REVERSAL.

In United States v. Pless, 79 F.3d 1217, 1220 (D.C. 
Cir. 1996), this Court found that with regard to the 
trial court’s application of Fed. R. Evid. 403 and 404, 
the standard of review is “abuse of discretion.” See also 
Henderson v. George Washington University, 449 F.3d 
127, 132-33 (D.C. Cir. 2006). In Youssefv, FBI, 687 F.3d 
397, 403 (D.C. Cir. 2012), this Court found that “The 
jury verdict stands ‘unless the evidence and all reason
able inferences that can be drawn therefrom are so 
one-sided that reasonable men and women could not 
disagree on the verdict. 9 99

A. The Court Erred by Allowing Highly 
Prejudicial, Inflammatory Statements and 
an Irrelevant Court Order into Evidence.

1. The Parol Evidence Rule Unequivo
cally Excludes Evidence Which Contra
dicts the Express Language of the 
Severance Agreement.

The “parol evidence rule requires that when two 
parties have made a contract and have expressed it in 
writing to which they have both assented as the com
plete and accurate integration of that contract, evi
dence, whether parol or otherwise, of antecedent 
understandings and negotiations will not be admitted 
for the purpose of varying or contradicting the writ
ing.” Murray v. Lichtman, 339 F.2d 749, 751 (D.C. Cir. 
1964).
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[49] Paragraph 26 of the Severance Agreement
provides:

[t]his agreement constitutes the entire agree
ment and understanding between and among 
the Parties with respect to the subject matter 
hereof and supersedes all prior and contempo
raneous written or oral agreements and un
derstandings between the Parties with 
respect to the subject matter of this Agree
ment. [2598]

The District of Columbia follows the “objective law of 
contracts.” This means that “the written language em
bodying the terms of an agreement will govern the 
rights and liabilities of the parties, regardless of the 
intent of the parties at the time they entered into the 
contract, unless the written language is not suscepti
ble to a clear and definite undertaking, or unless there 
is fraud, duress, or mutual mistake.” Tauber v. Quart, 
938 A.2d 724, 729 (D.C. 2007). The meaning of the 
Severance Agreement is discernible from its plain lan
guage, and it states that Klayman voluntarily resigned 
from Judicial Watch:

Judicial Watch announced today that Larry 
Klayman has stepped down as Chairman and 
General Counsel of Judicial Watch” [sic] to 
pursue other endeavors. [2595]

Because it is facially unambiguous, the Severance 
Agreement’s plain language must be relied upon as 
providing the best objective manifestation of the par
ties’ intent. The statements Judicial Watch placed 
before the jury should have been kept out of this
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litigation as required by the parol evidence rule. In this 
regard, the Court allowed Appellees to submit false 
testimony to the jury in support of their Lanham Act 
claims concerning Klayman’s alleged inappropriate 
[50] conduct including an effort to pursue an improper 
relationship with a Judicial Watch employee [2937], 
claiming he effectively sexually harassed her [2850], 
Klayman’s alleged admission that he was in love with 
the employee [2849], had purchased gifts for her and 
had kissed her, [2849], and Klayman’s alleged acknowl
edgment of an incident with his wife that provided the 
basis for his wife’s allegation that he physically as
saulted her in front of their children. [2880] Appellees 
have perpetuated the falsity that Klayman did not vol
untarily leave to run for the Senate; rather, they forced 
him out due to this alleged misconduct. [2852-2853] 
Notwithstanding Klayman’s vehement denial of these 
false and outrageous allegations, the jury should never 
have heard such testimony because it was highly in
flammatory and grossly prejudicial.

Even more, the Severance Agreement contains a 
clause that is fully integrated: “[t]his agreement con
stitutes the entire agreement and understanding be
tween and among the Parties with respect to the 
subject matter hereof and supersedes all prior and con
temporaneous written or oral agreements and under
standings between the Parties with respect to the 
subject matter of this Agreement.” [2598] The Court 
erred when it allowed extrinsic evidence to interpret 
the completely integrated agreement. Segal Wholesale, 
Inc. v. United Drug Seru., 933 A.2d 780, 784 (D.C. 2007).
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The “assented!,]” “complete and accurate integration” 
of the Severance Agreement should have barred any 
[51] contradictory or varying version of the facts of 
Klayman’s voluntary departure from Judicial Watch. 
See Murray, 339 F.2d at 751.

2. Federal Rules of Evidence 401 and 
402 Preclude Evidence Regarding False 
Allegations About Klayman’s Departure 
From Judicial Watch and Highly Preju
dicial Testimony of Klayman’s Former 
Wife Because Such Evidence Was Not 
Relevant.

Evidence is only relevant pursuant to Rule 401 if 
“it has any tendency to make a fact more or less prob
able than it would be without the evidence” and “the 
fact is of consequence in determining the action.” Fed. 
R. Evid. 401. Of course, “[i]rrelevant evidence is not ad
missible. Fed. R. Evid. 402.

a. Because Appellees’ False Allega
tions Concerning Klayman’s Depar
ture from Judicial Watch are 
Irrelevant, They Are Inadmissible.

Klayman never sued on the reasons for his depar
ture from Judicial Watch and Appellees never raised 
it in their amended counterclaim. The amended coun
terclaim has two counts against Klayman for viola
tions of the Lanham Act (15 U.S.C. § 1125(a)). Count 
Five alleged that Klayman made false or misleading
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statements concerning the “nature, characteristics, 
qualities, or geographic origin of Klayman and/or Klay- 
man d/b/a Saving Judicial Watch’s goods or services, as 
well as those of Judicial Watch.” [0425-0426] Similarly, 
Count Six alleged that “Klayman’s false and/or mis
leading statements and representations are likely to 
cause the public and consumers to believe that Saving 
Judicial Watch is associated [52] with, affiliated with, 
and/or sponsored by Judicial Watch.” [0426-0427] Nei
ther one of the counterclaims addressed any al
leged misrepresentation by Klayman about the 
reasons for his departure from Judicial Watch.

Special interrogatories were not provided to the 
jury which would have pointed the parties and the 
Court to the specific reasons to consider to find if Klay
man violated the Lanham Act. There was no definitive 
or even indicating factor that the jury found Klayman 
violated the Lanham Act because of this alleged mis
behavior. Importantly, the verdict form proves this fact. 
There were two questions on the verdict form that re
lated to the Lanham Act. The first question is as fol
lows:

[h]as Counterplaintiff Judicial Watch, Inc. 
proved by a preponderance of the evidence its 
claim that Counterdefendant Larry Klayman 
engaged in unfair competition by direct mail, 
email and advertisements including the web
site supporting the Saving Judicial Watch ef
fort in violation of the Lanham Act by a false 
and/or misleading affiliation, connection or 
association between Saving Judicial Watch
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and Judicial Watch” (See Counterclaim No. 4 
on page 29) [2240]

The second question is as follows:

[h]as Counterplaintiff Judicial Watch, Inc. 
proved by a preponderance of the evidence its 
claim that Counterdefendant Larry Klayman 
engaged in unfair competition by direct mail, 
email and advertisements including the web
site supporting the Saving Judicial Watch ef
fort in violation of the Lanham Act by using 
false and/or misleading statements (See 
Counterclaim No. 5 on page 29) [2241]

[53] The verdict form is silent on the reasons behind 
Klayman’s departure from Judicial Watch and does not 
specify the alleged false or misleading statement(s) for 
which the jury found Klayman liable. But, both ques
tions do refer to page 29 of the jury instructions which 
the Court read aloud to the jury. Upon review of the 
oral instructions from the Official Transcript - since 
mysteriously the Court did not file the final in
structions on the docket, even assuming they ex
ist - there is no indication of what the alleged false or 
misleading statements were. [2250] In fact, the jury in
struction appears to be a regurgitation of Appellees’ 
amended counterclaim. [3163] Nothing through the 
course of this litigation gave rise to Appellees’ intro
duction of this false testimony to the jury, and because 
of it, the Court severely prejudiced Klayman by allow
ing it to be heard.
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b. Because the Highly Prejudicial 
Testimony of Klayman’s Former Wife 
is Irrelevant, it is Inadmissible.

On the tenth day of trial, the Court committed fa
tal error by allowing Appellees to read in front of the 
jury and therefore into the record the wholly irrelevant 
(and false) deposition testimony of Klayman’s former 
wife, who at the time of her deposition, was in a heated 
custody battle with Klayman concerning their two 
small children, involving an alleged and proven false 
domestic abuse allegation. [2999-3000] The Court also 
committed grave error by allowing as testimony vulgar 
names Klayman allegedly called his wife during the 
course of [54] their marriage. [3001] The introduction 
of both subjects violates Rules 401 and 402.

The allegations and testimony regarding what 
allegedly occurred in a church parking lot, where 
Klayman’s estranged wife falsely claimed that he “put 
his hands around [her] neck, and [] started to shake 
[her] and bang [her] head against the car window” 
[2999], in other words, that Klayman had beat his wife, 
had nothing to do with anything Klayman sued for nor 
did it have any remote correlation to any of Appellees’ 
counterclaims. The testimony is irrelevant to the Lan- 
ham Act and false advertising claims because it is un
disputed that Klayman left Judicial Watch to run for 
the Senate. Moreover, Appellees signed the Severance 
Agreement which stated that Klayman left “to pursue 
other endeavors.” [2595] Importantly, the Court erro
neously excluded testimony from the former wife’s 
same deposition where she admitted that it was
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Klayman’s aspiration to run for the Senate, even before 
he left Judicial Watch. [2128] This testimony clearly 
counters Appellees’ theory that Klayman was forced 
out. But again, the testimony is irrelevant, as it does 
not relate in any way to the litigation. Additionally, and 
to the contrary, the Court allowed deposition testimony 
concerning allegedly vulgar names and “bad words” 
Klayman said to his wife. [3001] This too had no place 
in the trial as the names did not relate to any counter
claim and only served to prejudice Klayman. Klayman 
told the Court that the testimony was “just an effort to 
smear [him]. It has nothing [55] to do with this case.” 
[3000] The Court ruled that the vulgar names could 
come by ruling “I think Fll allow it based on, I think, 
what your testimony is going to be about her.” 
[3001] Clearly this is not a legal reason to allow irrel
evant and highly prejudicial testimony to come before 
a jury, and the Court’s allowance of this testimony was 
in error. [2353-2355]

c. The Court’s Introduction of Evi
dence of an Unrelated Case was Prej
udicial and Therefore Inadmissible.

One of the most clear-cut examples of the Court’s 
bias and prejudice that impacted the jury is its ruling 
concerned the Ninth Circuit’s order on Klayman’s ap
plication to appear pro hac vice in conjunction with the 
ruling concerning the Florida judgment that Klayman 
obtained against Judicial Watch. [2822-2823], [2346- 
2351] The Court provided examples as to how both par
ties can introduce evidence the other party sought to
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exclude. The question the Court suggested to Judicial 
Watch to ask Klayman was: “[it’s something like, isn’t 
it true that in a petition for mandamus, you made as
sertions that the Ninth Circuit, on March 2017, found 
to be patently false[?]” [2822-2823] In contrast, the 
Court suggested that Klayman ask Judicial Watch, 
with respect to the Florida case, “ [i] sn’t it true that you 
knew that an employee of Judicial Watch made a false 
statement that I had been convicted of failure to pay 
child support, and that you failed to correct it?” [2183- 
2184] By the way the Court phrased the questions, the 
only possible [56] outcomes the jury could glean were: 
(1) that Klayman lied to the Ninth Circuit2 and (2) that 
Klayman failed to pay child support. The dichotomy be
tween the two suggestions was not accidental and 
showed the Court’s bias against Klayman. Further
more, since this was highly prejudicial, the Court’s al
lowance of this “evidence” was in error.

2 Klayman appealed the opinion and denied the findings and 
Judge Gould, a distinguished jurist, strongly dissented and found 
that Klayman had not lied. See In re Bundy, 840 F.3d 1034, 1055 
(9th Cir. 2017).
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B. The Court Erred Under Federal Rules of 
Evidence 403 and 404(b) in Admitting False 
Allegations concerning Klayman’s Depar
ture from Judicial Watch and Highly Preju
dicial Deposition Testimony of his Former 
Wife because such Evidence’s Probative 
Value is Substantially Outweighed by Unfair 
Prejudice and Evidence of Alleged Wrongs is 
Inadmissible to Prove Character.

1. Rule 403 Analysis.
Evidence that may even be deemed relevant could 

still be inadmissible and subject to exclusion on multi
ple grounds, including that “its probative value is sub
stantially outweighed by a danger of one or more of the 
following: unfair prejudice, confusing the issues, mis
leading the jury, undue delay, wasting time, or need
lessly presenting cumulative evidence.” Fed. R. Evid. 
403. Importantly, “unfair prejudice within [Rule 403] 
context means an undue tendency to suggest decision 
on an improper basis, commonly, though not neces
sarily, an emotional one.” United States v. Ring, 706 
F.3d 460,472 (D.C. Cir. 2013) {quoting Fed. R. [57] Evid. 
403 advisory committee notes)). Rule 403, with its pro
hibition on evidence that gives rise to “unfair” preju
dice, is designed to preclude “some concededly relevant 
evidence [that may] lure the factfinder into declaring 
guilty on a ground different from proof specific to the 
offense charged.” United States u. Orenuga, 430 F.3d 
1158,1164-65 (D.C. Cir. 2005).



App. 252

a. Even if Klayman’s Departure 
from Judicial Watch Was Relevant, 
the Testimony Introduced by Appel
lees Was Far More Prejudicial than 
Probative.

The Court erred when it allowed Appellees to pro
vide the jury with false testimony from Judicial Watch 
directors that Klayman pursued a romantic relation
ship with a married employee with small children 
[2936], potentially sexually harassed her [2850], and 
confessed that he was in love with her and that he 
kissed her [2849]. Hearing this testimony assuredly 
suggests that the jury’s decision was based on an im
proper basis that was “an emotional one.” Ring, 706 
F.3d at 472. Even if this testimony was factually rele
vant, it still lured the factfinder into declaring Klay
man guilty on a ground different than alleged Lanham 
Act violations.

b. Even if Klayman’s Former Wife’s 
Testimony Was Relevant, the Testi
mony Was Far More Prejudicial than 
Probative.

The Court erred when it allowed Klayman’s for
mer wife’s testimony into the record because the con
tent plainly violates Fed. R. Evid. 403. The Court [58] 
prejudicially allowed the jury to hear “[h]e started to 
just yell at me and call me names, that I was stupid for 
thinking, I could, you know, defy him. And he got very 
angry, and he put his hands around my neck and he 
started to shake me and bang my head against the car
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window.” [2999] Next, the jury heard: “[h]e punched his 
hand into the radio, and it was bloody, and it was 
bashed in. Yes, we found out later it was broken. [3000] 
Additionally, the jury heard “[h]e called me a piece of 
shit, a dumb ass, ugly, stupid. Bitch was one that he 
liked to use.” [3001]

Even if Klayman had beaten his wife and called 
his wife terrible names, which he did not, and this so- 
called testimony was relevant, the Court fatally erred 
when it allowed the jury to hear such highly prejudi
cial and inflammatory testimony because its probative 
value is seriously outweighed by the prejudice. Evi
dence cannot be used “to show criminal disposition,” 
propensity, or bad character. United States v. Moore, 
709 F.3d 287, 296 (4th Cir. 2013). Rule 404’s well-rec
ognized principle that showing a witness has a law
breaking character is “a purpose prohibited by Fed. R. 
Evid. 404(b).” United States u. Hands, 184 F.3d 1322, 
1328 n.9 (11th Cir. 1999); see also Moore, 709 F.3d at 
296 (new trial granted because the Court improperly 
admitted evidence of the defendant’s prior possession 
of a different type of firearm “to establish [his] criminal 
disposition”); United States v. Thomas, 321 F.3d 627, 
637 (7th Cir. 2003) (new trial granted [59] where evi
dence of prior gun possession “appeal to Thomas’s pro
pensity to carry guns”)

Federal appellate courts have thrown out jury ver
dicts for violating Rule 403 alone. For example, in 
Hands, 184 F.3d at 1328-29, the court stated that “few 
would doubt” that evidence of “violent spousal abuse” 
falls into a category of evidence “particularly likely to
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incite a jury to an irrational decision.” The alleged 
spousal abuse in Hands, inflicted by a defendant 
charged with drug-related offenses, was held to be un
duly prejudicial and therefore inadmissible because of 
its “inflammatory nature” and tendency to produce 
“visceral reactions.” Hands, 184 F.3d. at 1328 n.20, 
1329. The appellate court reversed and remanded. 
Hands, 184 F.3d. at 1335. The Hands court found that 
not only was the alleged abuse irrelevant, but even if 
it were, the “evidence did not meet the balancing test 
set out in Federal Rule of Evidence 403.” Hands, 184 
F.3d. at 1328. Domestic violence evidence’s prejudicial 
nature so heavily outweighs its probative value that a 
court should have excluded it. See State v. Zamudio, 
645 P.2d 593, 596 (Ore. 1982) (“The public stigma at
tached to a husband who beats his wife is significant. 
The inflammatory nature of such a characterization is 
arguably more substantial than the purchase of mari
juana discussed in [another case].” Here, not only was 
the testimony irrelevant under Rule 401, but it also 
was so prejudicial that any scant probative value of it 
is significantly outweighed by the danger of unfair 
prejudice [60] and the “visceral reactions” it undoubt
edly caused the jury. Therefore, the Court’s admission 
of this testimony was in error. [2353-2355]

2. Rule 404(b) Analysis.

Evidence of other crimes, wrongs, or acts is not ad
missible to prove the character of a person in order to 
show action in conformity therewith but may be rele
vant to prove motive, opportunity, intent, preparation,
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plan, knowledge, identity, absence of mistake or lack of 
accident. Fed. R. Evid. 404(b), (1) - (2). “The threshold 
inquiry a court must make before admitting similar 
acts evidence under Rule 404(b) is whether that evi
dence is probative of a material issue other than char
acter.” Huddleston v. United States, 485 U.S. 681, 686 
(1988). Under District of Columbia precedent, this 
Court undertakes a two-part analysis to determine ad
missibility in the context of Rule 404(b). First, the 
Court considers whether the evidence is “probative of 
some material issue other than character.” United 
States v. Clarke, 24 F.3d 257, 264 (D.C. Cir. 1994). Sec
ond, if the Court deems the evidence to be relevant, it 
will still be excluded under Rule 403 if its probative 
value “is substantially outweighed by the danger of un
fair prejudice. United States v. Long, 328 F.3d 655, 664 
(D.C. Cir. 1993).

[61] a. Even if Klayman’s Departure 
from Judicial Watch Was Relevant, Al
leged Wrongs Committed by Klayman 
Are Inadmissible.

Whether Klayman pursued a relationship with a 
Judicial Watch employee, said he was in love with that 
employee, purchased gifts for her or kissed her (and 
assuming those alleged actions can be considered “bad 
acts”) - are not “probative of some material issue other 
than character,” and therefore, the analysis can stop 
there. Clarke, 24 F.3d at 264. This type of testimony is 
entirely unrelated to any counterclaim and was only 
introduced to try to prejudicially show that Klayman
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was forced out of Judicial Watch because of his behav
ior, however false. But, even if the testimony was pro
bative of some material issue other than character, it 
still should not have been admitted under Rule 403 
because its probative value was substantially out
weighed by the danger of unfair prejudice.

b. Even if Klayman’s Former Wife’s 
Testimony Was Relevant, Alleged 
Wrongs Committed by Klayman Are 
Inadmissible.

Even assuming arguendo Klayman beat his es
tranged wife and called her vicious names, the testi
mony should not have been admitted because such 
evidence is not even arguably “part of the charged of
fense.” US. v Bowie, 232 F.3d 923, 929 (D.C. Cir. 2000). 
Domestic violence, spousal abuse and even using foul 
language has absolutely nothing to do with whether 
Klayman engaged in unfair competition in violation of 
the Lanham Act. In the Bowie case, for example, where 
[62] the defendant was charged with possession of 
counterfeit currency, this Court held that evidence of 
the defendant’s possession of counterfeit currency even 
one month prior to the events in the indictment was 
not “intrinsic” to the charged offense. Id. Even if Klay
man were on trial for spousal abuse - which is a far cry 
from an alleged violation of the Lanham Act - accord
ing to this Court in Bowie, the evidence could still be 
thrown out for violating Rules 403 or 404(a). See 
United States v. Sheldon, 628 F.2d 54, 56 (D.C. Cir. 
1980). The Court erred by allowing the jury to hear
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alleged “evidence” that plainly violates Rules 403 and 
404(b).

C. The Court Erred By Orally Reading Jury 
Instructions that Were Erroneous, Confus
ing and Prejudicial to Klayman, and Erred 
by Refusing to Provide Other Instructions 
that Would Have Stated the Correct Law and 
Prevented Such Confusion.
The Court erred regarding the jury instructions 

that it allowed to be heard by the jury, as they were 
often highly prejudicial towards Klayman and clearly 
skewed and twisted what should have been an impar
tial jury of Klayman’s peers. Fed. R. Civ. P. 51 (d)(1) 
provides for the assignment of error in jury instruc
tions. In Gambini v. Total Renal Care, Inc., 486 F.3d 
1087,1092 (9th Cir. 2007), the court found that “Where 
a challenge to jury instructions is at issue, prejudicial 
error results when, looking to the instructions as a 
whole, the substance of the applicable law was not 
fairly and correctly covered.” A district court’s formu
lation of civil jury instructions is reviewed as an abuse 
of discretion, and de novo whether a jury instruction 
misstates the law.”ld. In Gambini, the court found that 
“the trial [63] court committed reversible error when it 
refused to give [a jury instruction] because it failed 
fairly and adequately to cover the issues presented and 
to state the law correctly, and because it was ulti
mately misleading,” and thus, found that “the case will 
have to be retried” since, “[a]n error in instructing the
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jury in a civil case requires reversal unless the error is 
more probably than not harmless.” Id. at 1092-93.

Erroneous jury instructions or omissions of proper 
jury instructions may provide grounds for a new trial 
if they raise a substantial likelihood that the jury s ver
dict was based on improper legal theories, and the “test 
is to determine [the] improper instructions’ effect on 
[the] jury’s understanding of the law.” See United 
States v. Lemire, 720 F.2d 1327,1343 (D.C. Cir. 1983).

1. The Court Erred In Not Providing 
the Jury With an Instruction That Ex
plained Why the Case Was Tried In a “Bi
zarre” Fashion.

During pre-trial hearings, Klayman requested 
that the Court issue a jury instruction briefly describ
ing why the case would be tried in such a one-sided 
manner, without Klayman having either witnesses or 
exhibits:

The Court has imposed sanctions on Larry 
Klayman, which limits his ability to testify 
and present evidence to prove the counts of 
his second amended complaint against Judi
cial Watch and evidence of damages as well as 
in his defense. [2051]

The Court denied this request: “Plaintiff is not permit
ted to mention the Court’s legal rulings in any way” 
[2151] as “legal rulings are strictly the domain of the 
[64] Court, rather than the jury.” [2149] Earlier in Jan
uary 2018, the Court indicated “that it was not likely
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to accept Plaintiff’s proposal, as adding an instruction 
to this effect would tend to suggest to the jury that the 
Court has made factual findings, which it has not.” 
[2074] The Court only allowed Klayman to use one ex
hibit and did not permit him to call any witnesses. 
[2150] This, coupled with the Court’s obvious hostility 
towards Klayman, prompted him to say, “You’re trying 
this case, Your Honor, as if it’s a judge-tried case.” 
[2818]

The jury deserved to know that the Court severely 
sanctioned Klayman not substantively on the truth of 
the matter, but procedurally, and therefore signifi
cantly limited his case before the jury. In this regard, 
Klayman set forth a proposed jury instruction that 
would explain this in a neutral fashion to the jury. 
[2051] However, the Court refused, and even if it disa
greed with Klayman’s proposed jury instruction, it 
should have fashioned one itself. Failing to do anything 
fatally prejudiced the jury and it created the false im
pression that Klayman had no case. [2072-2075], 
[2142-2152], [2344]

2. The Court Erred in Not Providing an 
Instruction on Fair Comment and Dis
paragement that were Contracted for in 
the Severance Agreement.

At arm’s length, the parties negotiated perhaps 
the most important provision of the Severance Agree
ment and contracted to make fair comment applicable 
to [65] disparagement, defamation and any potentially
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negative statements by each other - Paragraph 17, 
which emphasizes:

Nothing in this paragraph is intended to, 
nor shall be deemed to, limit either party 
from making fair commentary on the po
sitions or activities of the other follow
ing the Separation Date. [2595] (emphasis 
added) See also [2940], [2959]

The parties therefore agreed what the law would 
be should there ever be a dispute, and Paragraph 17 
[2595] provides them with the ability to provide “fair 
comment” about each other. Thus, the ability, if not ne
cessity, for the parties to engage in “fair commentary” 
was a material reason that this provision became be
come part of the Severance Agreement, which is a con
tract. Klayman insisted on this “fair commentary” 
provision since he as the founder of Judicial Watch and 
a prominent public interest advocate, obviously 
wanted to be able to publicly comment on his achieve
ments and cases, particularly since, he was leaving to 
run for the Senate and wanted to publicize his accom
plishments at Judicial Watch. Klayman also needed to 
comment in the event Judicial Watch or its officials 
committed unethical or illegal acts that could harm his 
reputation. This concern arose because Klayman’s re
lationship with Fitton, whom he had grown to distrust 
trust and viewed as dishonest, had soured during his 
final months at Judicial Watch. [0003-0008] Indeed, 
both scenarios came to pass after Klayman left Judi
cial Watch, and he was allowed, and in particular cases 
felt compelled, as a matter of public interest, to both
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comment on Judicial Watch cases he had brought [66] 
while general counsel, and also to protect himself, as 
he testified to at trial, by speaking out about “bad stuff 
going on” at Judicial Watch that exposed him to poten
tial liability from donors, clients and employees. 
[2809], [3006] Some of Judicial Watch’s questionable 
and unethical actions that Klayman believed he was 
compelled to comment on to protect his name and lia
bility from potential lawsuits brought by Judicial 
Watch’s donors, clients, and employees include, but are 
not limited to Fitton not having even an undergradu
ate degree, Fitton’s promotion of his personal agenda, 
Appellees’ campaign to disparage and tortuously inter
fere with Klayman, Appellees’ failure to purchase a 
building despite having fundraised for it, abandon
ment of clients, and vindictive treatment and firing 
of employees hired by Klayman. [0007-0019], [2809], 
[2858]

In view of Appellees’ counterclaims that alleged 
disparagement, Klayman sought a jury instruction on 
“fair comment” [2204-2205] and repeated this request 
during trial. [2940, 2955], [2958-2959], [3006] As just 
one example, Klayman stated that “fair comment [pro
vision], even under your interpretation, which comes 
from defamation, was incorporated into the non-dis
paragement by agreement. So that’s why it all has to 
be read together.” [2959]

The Court ultimately denied Klayman’s request. 
[2206-2208], [2209-2210], [2338-2342], and in doing so, 
the Court erred because Paragraph 17 of the Sever
ance Agreement [2595] links together, by negotiated
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agreement, [67] disparagement, defamation and nega
tive comments and ties them in one “big bow;” thus, it 
is logical that the criteria for fair comment would apply 
to all three scenarios. “Substantial truth” is a “defense 
to defamation.” Armstrong v. Thompson, 80 A.3d 177, 
183 (D.C. 2013). “Substantial truth” also “constitutes a 
defense to claims of defamation, trade libel/commercial 
disparagement, and intentional interference based on 
allegedly injurious falsehoods.” Aurora World, Inc. v. 
Ty Inc., 2011 U.S. Dist. LEXIS 161683, *22 (C.D. Cal. 
2011) (interpreting California and Illinois law). Thus, 
truthful statements of fact and opinion are not dispar
agement under the Severance Agreement, and are sub
ject to fair comment as the parties contracted at arms’ 
length to permit, and therefore, Klayman was privi
leged to provide fair comment to shed light on any im
proper, unethical or illegal actions that were true about 
Appellees.

Viewing the Court’s instructions “as a whole,” “the 
substance of the applicable law was not fairly and cor
rectly covered.” Thus, the jury’s confused and erroneous 
liability and damage verdicts on the disparagement 
claims, awarding $250,000 to Judicial Watch and 
$500,000 to Fitton were rendered after the Court failed 
to provide Mr. Klayman’s requested and legally re
quired jury instruction on fair comment. [2241], [2243] 
Accordingly, the jury verdicts should be stricken and 
this case remanded for a new trial with the requested 
jury instruction since the Court’s order was in error. 
[2206-2208], [2338-2342]



App. 263

[68] 3. The Court Erred By Not Disclos
ing Any Written Instructions Provided to 
the Jury.

Klayman asked the Court to “file” the “final jury 
instructions, as review of the docket shows that they 
were never filed.” [2248-2249] That same day, July 5, 
2018, the Court, in a minute order, stated, “The parties 
are directed to consult the trial transcript prepared by 
the court reporter for a complete record of the final 
jury instructions as delivered, which are considered 
the official written jury instructions.” [2250] This order 
conflicts with what the Court told the jury about in
structions before sending them to deliberate: “They get 
a copy of the jury instructions, and I tell them that.” 
[3144]

Therefore, whether by design or otherwise, the ac
tual written jury instructions were never provided and 
placed on the Docket, so there is no way to tell what 
written jury instructions were actually given to the 
jury and if they were accurate. Thus, the case should 
be remanded for a new trial in order to prevent the 
manifest injustice that resulted from the incorrect and 
confusing jury instructions and the Court’s error in re
fusing to docket any written instructions.

D. The Court Erred in Failing to Require 
Authentication of Documents Submitted by 
Appellees that Purport to Show “Confusion.”
Under Federal Rules of Evidence Rule 901, evi

dence must be authenticated by “producing] evidence
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sufficient to support a finding that the item is what the 
proponent claims it is.” Fed. R. Evid. 901(a). Authenti
cation is no mere formality. [69] It is a crucial part of 
ensuring that the parties to a litigation receive a fair 
trial. “Authentication and identification are specialized 
aspects of relevancy that are necessary conditions 
precedent to admissibility.” United States v. Black- 
well, 694 F.2d 1325, 1330 (D.C. Cir. 1982) (emphasis 
added).

The Court erred when it allowed into evidence let
ters proffered by Judicial Watch, purportedly written 
by donors to show alleged confusion, without proper 
authentication. [2887-2905], [2195-2199], [2336-2337]; 
See also Defense Exhibits 33 [2710-2705], 34 [2706], 36 
[2708], 38-39 [2711-2712], 40-43 [2713-2724] Likely 
recognizing this deficiency, the Court strained to give 
an improper instruction that the letters could not be 
used to show the truth of the matter asserted, but only 
to show potential or actual damage to Judicial Watch. 
The Court stated, “these documents go to the effect of 
counter defendant’s - Klayman’s campaign - not po
tential donors, insofar as they clearly have not in
cluded any donation.” [2888]. However, this instruction 
was disingenuous, at best, since the alleged damage to 
Judicial Watch was the truth of the matter as
serted. Put another way, the sole reason that Judicial 
Watch wanted to introduce these letters from pur
ported donors - without authentication - was to prove 
trademark confusion and damages.

The Court’s most fatal error concerning the au
thenticity and admission of the alleged handwriting
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occurred on March 7, 2018 during Fitton’s examina
tion. [70] Judicial Watch moved for the admission of 
Defense Exhibit 42 [2722]. The Court responded (in 
front of and direct to the jury): “I will admit it, however 
not for the truth of the matter in terms of who wrote it 
or the contents of it, but simply for you to consider 
whether or not the counter-defendant’s cam
paign had an effect on Judicial Watch’s donors.” 
(emphasis added) [2894] But considering whether 
Klayman’s campaign had an effect on donors is pre
cisely admitting the handwriting for the truth of the 
matter asserted - that Klayman’s campaign resulted 
in confusion and loss of profits to Appellees. This 
“heads I win, tails you lose” instruction was prejudicial 
to the jury that worked against Klayman. This is pre1 
cisely asserting the unauthenticated handwriting as 
truth:

KLAYMAN: Substantively is that you gave 
an instruction that was not to be considered 
for the truth of the matter of the handwriting, 
but then you gave an instruction to the jury 
that they could consider it in terms of donor 
reaction.

THE COURT: Right.

KLAYMAN: Okay. And to me, it seems that 
that’s diametrically opposed, that that would 
be the truth of the matter to consider the do
nor’s reaction. You’re, in effect, saying that you 
can consider what was written by the donor 
for the truth of the matter. So I just want you 
to reconsider that, Your Honor, because to me
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it seems diametrically opposed. [2908]; See 
also [2908-2924]

Klayman also stated, “Your Honor, we have a respect
ful disagreement between us on that [allowing the jury 
to see the unauthenticated handwriting], but I feel it’s 
a fatal error in this case.” (emphasis added) [2913]. 
Klayman even felt compelled [71] to seek a mistrial be
cause of the fatal error. [2921-2922]

Informing the jury that it could not view the let
ters for the truth of the matter asserted, yet allowing 
the jury to consider them with regard to trademark 
confusion and as a measure of damages is, frankly, 
talking out of both sides of the Court’s mouth. Indeed, 
even at the time, Klayman recognized that this was a 
fatal error and objected vehemently, to no avail. Judi
cial Watch had ten years to locate, depose and sub
poena for trial, these allegedly confused donors, yet 
failed to do so despite having tens of millions of dollars 
in their accounts. This grave and extremely prejudicial 
error by the Court caused the jury to improperly weigh 
unauthenticated and unreliable evidence in order to 
determine the measure of damages to award to Appel
lees. Again, given that the verdict form only awards 
lump sums of monies for each cause of action without 
any further specificity, it is impossible to now know the 
prejudicial effect that this grave error had on the final 
outcome. [2336-2243] As such, a new trial is needed to 
remedy this error.



App. 267

E. The Court Erred in Failing to Remit the 
Damage Award Based on the Alleged Con
duct of Non-Parties.

With regard to Judicial Watch’s claim for trade
mark infringement, the Court erred by allowing evi
dence and testimony of damages stemming from the 
actions of non-parties to this action, namely Freedom 
Watch and Friends of Larry Klayman to be heard and 
considered by the jury in assessing liability and mone
tary damages against Klayman. [2200-2203], [2355- 
2359], [2971-2991] This clearly [72] led to jury confu
sion, which created a hugely inflated award of damages 
for Judicial Watch’s trademark infringement claim as 
evidenced by the jury’s verdict. [2236-2243]

The Court committed grave error by failing to go 
back and look at the damages found by the jury on Ju
dicial Watch’s trademark infringement claim and de
termine how much of the award was due to Klayman’s 
personal actions, if any. [2355-2358] It is undisputed 
that the only counter-defendant to this case is Klay
man individually. Neither Freedom Watch nor Friends 
of Larry Klayman, both separate legal entities, were 
parties to this lawsuit.

The Court committed grave error when it allowed 
the jury to hear, through both testimony and exhibits, 
monies raised by Friends of Larry Klayman. For in
stance, the inclusion and the jury’s consideration of De
fense Exhibits 64 [2746-2749] and 65 [2750], which 
relate to Friends of Larry Klayman’s fundraising ef
forts with American Target Advertising, was extremely
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prejudicial and irrelevant. [2200-2203], [2791-2991] 
Furthermore, the Court allowed for the testimony of 
Maureen Otis, Friends of Larry Klayman’s “eager,” 
(“Ms. Otis”) which showed the amount of money raised 
by Friends of Larry Klayman that went through Amer
ican Caging. [2971-2991]. See also Defense Exhibit 75 
(not introduced or admitted into evidence) [2775-2776]. 
This extremely prejudicial [73] error likely explains 
the huge jury verdict against Klayman despite the fact 
that there was no action attributable to Klayman per
sonally, as set forth above.

Appellees made no showing that Klayman person
ally authorized or ratified any conduct on behalf of 
Friends of Larry Klayman that would constitute in
fringement on Judicial Watch’s trademarks, nor could 
they. Absent this showing, even if Friends of Larry 
Klayman was named as a cross-Defendant - which, 
again it was not - as a matter of campaign finance law, 
Klayman could not be held liable for the actions of the 
political campaign. See Defense Exhibits 65, 66 (not 
admitted into evidence), 71 (not admitted into evi
dence), 72 (not admitted into evidence), 74, 75 (not ad
mitted into evidence), 76, 77 (not admitted into 
evidence), 79, 80-82 (not admitted into evidence), 92 
(not admitted into evidence), 98 (not admitted into ev
idence), 100 (not admitted into evidence), 129 (not ad
mitted into evidence), 150, 153 (not admitted into 
evidence), 162 (not admitted into evidence), 165 (not 
admitted into evidence), 166 (not admitted into evi
dence) [all of these Defense Exhibits are found at 2750- 
2798]
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In the same regard, Appellees presented no facts, 
nor even made any argument, to pierce Freedom 
Watch’s corporate veil to impose individual liability on 
Klayman. Absent such a showing, even if Freedom 
Watch was named as a counter-defendant - which, 
again it was not - Klayman cannot be held liable for 
the actions of the 501(c)(3) corporation.

[74] Yet, it is clear that the jury has improperly 
imputed alleged actions of outside groups and organi
zations to Klayman, personally, which is legally im
proper. There is no other explanation for the huge 
amount of damages awarded on Judicial Watch’s trade
mark infringement claim given the dearth of facts sup
porting this claim against Klayman personally. Even if 
the damages were somehow not awarded by the jury 
as a result of confusion concerning Friends of Larry 
Klayman and Freedom Watch - and the injection of 
these entities into the jury’s deliberations did cause 
confusion - the jury’s calculation of damages as opined 
by the Court was simply not based on testimony or 
other evidence presented at trial. After a careful anal
ysis of the testimony from Steven Andersen, Judicial 
Watch’s Director of Development, the numbers pre
sented to the jury simply do not add up:

Q: So starting with the year 2005 and look
ing at the multiyear donors, what types of in
formation would you observe, say, for 2005?

A: 2005, those donors donated a total of 
about $4.8 million to our organization. The 
next year that slipped down to about $4.3 mil
lion.
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Q: What year was that?

A: And that was 2006.

Q: Okay.

A: 2007, it dropped off precipitously to $3.4 
million, which is very significant, (emphasis 
added) [2950]

[75] Notwithstanding the hard fact that Judicial 
Watch provided no evidence to back up or support 
these “loss” claims with the exception of a call log rec
ord from one donor in Florida, see Appellees’ Exhibit 39 
[2712], a $500,000 loss for 2006 and a $1.4 million dol
lar loss for 2007 is simply bad math. In this regard, in 
its closing argument, Judicial Watch’s counsel stated, 
in relevant part, “[a]nd during 2006, there was a 
$500,000 drop; and in 2007, there was a $1,400,000 
drop. We’re going to ask you for those damages too. 
[3128-3129]

This is blatantly false. “It is a fundamental tenet 
of the law that attorneys may not make material mis
statements of fact in summation.” United States v. 
Hands, 184 F.3d 1322 (11th Cir. 1999). Even assuming 
the numbers Andersen testified to were accurate - 
which Plaintiff vehemently disputes - the alleged $1.4 
million dollar loss for 2007 is a made up number. If do
nors donated a total of about $4.8 million in 2005 and 
the next year it slipped to $4.3, that accounts for the 
alleged $500,000 loss in 2006. But again, assuming An
dersen is accurate, even if in 2007 donations slipped to 
$3.4 million from $4.3 million, the total loss for 2007 
would be $900,000, not $1.4 million. What Judicial
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Watch craftily attempted to do here was persuade the 
jury to consider the alleged 2007 losses as a whole and 
in conjunction with the $500,000 alleged loss in 2006. 
In other words, the total alleged loss is $1.4 million for 
both years; not just for the year 2007. Therefore, the 
jury inappropriately considered $500,000 “extra dol
lars,” assuming the [76] testimony was accurate. The 
jury award should, even by the Court’s analysis, be re
duced and remitted by $500,000 - at a minimum, and 
the Court erred by not reducing such an award. [2355- 
2358]

F. The Court Erred in Not Providing a Jury 
Instruction That a Few Instances of Confu
sion Do Not Constitute Trademark Infringe
ment.
With regard to Appellees’ trademark infringement 

claim, there was simply nothing in the evidentiary rec
ord or testimony to support a finding that there was 
any likelihood of confusion created by Klayman, which 
is a necessary precursor to any award of damages on 
this claim.

Indeed, the only instance of conduct remotely at
tributable to Klayman personally in this regard is the 
one time that Klayman’s direct mail provider, Re
sponse Unlimited, made an honest mistake and used 
Judicial Watch’s name on a reply envelope: Q: “Is that 
a copy of what the envelope would look like for the re
turn envelope for donors?” A: “I should hope not be
cause it says ‘Judicial Watch.’” [2969-2970] Any
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confusion that this alleged mistake caused would have 
undoubtedly been de minimus. “The Court notes, how
ever, that it is only necessary to show that an ‘appre
ciable’ number rather than a majority of reasonable 
buyers are likely to be confused.” Culliford v. CBS, Inc., 
1984 U.S. Dist. LEXIS 20204, *9 (D. D.C. 1984). “The 
‘likelihood of confusion’ test is whether a substantial 
number of ordinary consumers exercising ordinary 
caution [77] probably will be confused. A substantial 
number need not be a majority, but it must be more 
than a few.” Johnson PubVg Co. v. Etched-In-Ebony, 
Inc., 1981 U.S. Dist. LEXIS 17614, *940 (D. D.C. 
1981).

Indeed, the few letters among the millions that 
were sent by both Klayman and Appellees that Appel
lees entered into evidence that purported to show that 
donors were “confused,” which were not even authenti
cated, as set forth above, fall short of the “appreciable” 
standard to demonstrate likelihood of confusion. See 
Defense Exhibits 33 [2701-2705], 34 [2706], 36 [2708], 
38-43 [2711-2724]. None of these exhibits even show 
that Klayman’s Saving Judicial Watch Campaign con
fused donors. In fact, many of the exhibits actually 
demonstrate that the alleged donors were not con
fused, and clearly understood that Klayman was no 
longer affiliated with Judicial Watch. For instance:

Mr. Thomas Fitton, I wish to be removed from 
your office. I now support Larry Klayman. You 
are a liar + a cheat. [2702]
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Take my name off your mailing list until 
Larry Klayman is brought back as president 
and founder. [2703]
See also [2704-2705], [2706-2708]

It is also established that not all “use” of a regis
tered mark constitutes a violation or trademark in
fringement. Under the doctrine of nominative fair use, 
there is no violation if “the defendant uses the plain
tiff’s trademark to identify the plaintiff’s own goods 
and makes it clear to consumers that the plaintiff, not 
the defendant, is the source of the trademarked prod
uct or service.” American Society [78] for Testing & Ma
terials v. Public.Resource.Org, Inc., 896 F.3d 437,456 
(D.C. Cir. 2018). Klayman’s conduct falls squarely un
der this doctrine, as it is clear that he was making com
mentary on the state of affairs at Judicial Watch, and 
that he never remotely claimed to be affiliated with Ju
dicial Watch in any way once the Severance Agreement 
was executed. Therefore, the Court erred by not 
properly instructing the jury on the law of confusion 
and trademark infringement [2140-2141], [3175-3177] 
and in entering a judgment based on the jury verdict. 
[2332-2334]

G. The Court Erred in Entering Judgment 
on the Jury Verdict Where Appellees Failed 
to Prove that Klayman Took and Used Infor
mation Regarding Judicial Watch’s Donor 
List.

With regard to Appellees’ claim that Klayman had 
misappropriated donor/client lists and client data,
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there was simply nothing in the evidentiary record or 
testimony at trial to support an award of damages to 
Appellees on this claim. This was likely caused by in
tentionally confusing and misleading testimony by Ap
pellees.

However, the testimony of Mark Fitzgibbons 
(“Fitzgibbons”) of American Target Advertising, in ad
dition to correspondence between Friends of Larry 
Klayman and American Target Advertising, clearly 
prove that American Target Advertising owned the 
names which it had acquired at its expense when it 
was working with Judicial Watch. [2862-2879] Fitzgib
bons testified about the fact [79] that American Target 
Advertising had financed the acquisition of donor 
names, used its own internal lists and expertise, and 
that the contract with Judicial Watch ended in 2000 - 
well before the causes of action arose in this litigation. 
[2862-2879] He testified that American Target Adver
tising owned the exclusive right to market the list, 
which it did to a number of public interest groups and 
political causes:

Q: In exchange for American Target Adver
tising, Mr. Viguerie’s organization, spending 
a lot of money to acquire names through pro
specting, [American Target Advertising] 
would acquire an exclusive right to market 
those names, in addition to Judicial Watch, 
correct?

A: Correct. Under this agreement, [Ameri
can Target Advertising] acts as agent on be
half of Judicial Watch to go out and incur
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those costs. We send the budgets, the copying. 
Judicial Watch would approve all that and 
then we would go out and acquire the services 
to get the mail out.

Q: So, in effect, in exchange for Mr. Viguerie 
and [American Target Advertising] spending 
all this money to get names, they would ac
quire a property right in the names that they 
acquired, in addition to Judicial Watch?

A: Correct.

Q: And that meant that even after the con
tract ended, that [American Target Advertis
ing] and Mr. Viguerie could, in a nonexclusive 
way, market those names, use those names?

A: Yes.
[2867-2868]
See also Defense Exhibit 63 [2731-2745]]

[80] The contract provides: “[American Target Ad
vertising] shall have an exclusive license to market all 
names developed under the contract as part of its 
Agency Masterfile.” See Defense Exhibit 62 (not admit
ted into evidence). [2728] Thus, there was no illegal 
taking or use of Judicial Watch donor names or related 
information as the names belonged to American Target 
Advertising. The donor information that was rented for 
Klayman’s Senate campaign was owned by American 
Target Advertising, not Judicial Watch. Indeed, Fitz- 
gibbons testified that American Target Advertising 
rented these names out not only to Friends of Larry 
Klayman but also other groups. [2871-2872] The trial



App. 276

record is clear that Klayman did not take or use any 
such donor or related information from Judicial Watch.

In short, as a matter of uncontroverted fact and 
law, when Klayman left Judicial Watch to run for the 
Senate, he did not appropriate any donor names or 
other related information from Judicial Watch and 
thus did not breach Paragraph 4D of the Severance 
Agreement. [2589] It is thus clearly erroneous as a 
matter of law for the jury to have found that Klayman 
was liable to Judicial Watch for misappropriating 
names that were not owned by Judicial Watch in the 
first place. [2236-2243], [2342-2343] This is a clear er
ror that must be corrected on appeal.

[81] III. WHEN THIS MATTER IS REVERSED 
AND REMANDED, IT SHOULD BE ASSIGNED 
TO ANOTHER JUDGE BECAUSE OF THE 
TRIAL JUDGE’S PATTERN AND PRACTICE OF 
BIAS AND PREJUDICE THAT MAKES FAIR AD
JUDICATION IMPOSSIBLE.

It is beyond doubt that the relationship between 
Judge Kollar-Kotelly and Klayman is difficult. Klayman 
has not been shy about his perception that Judge 
Kollar-Kotelly is inherently against him, and nothing 
proves the veracity of Klayman’s perception more 
clearly than how this case was handled for the past 
twelve years, finally climaxing during this trial. As just 
one instance, on the first day of trial after voir dire, 
Judge Kollar-Kotelly showed her true colors when she
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responded to Klayman’s “story of this case, from [his] 
perspective:”

THE COURT: Okay. You view it as revenge 
or whatever . . .

THE COURT: - as to whether you have met 
your burden of proof on your claims.

KLAYMAN: The facts. And by the way, I
never used the word “revenge,” Your 
Honor. That’s how you take it.

THE COURT: Okay. That was my term, 
(emphasis added) [2810-2811]

Judge Kollar-Kotelly’s unfounded use of the word “re
venge” further evidences its extrajudicial bias and 
prejudice against Klayman. Indeed, this was just one 
of the numerous instances of Judge Kollar-Kotelly 
openly advocating against Klayman during trial. 
[2840], [2841-2842], [2844-2845], [2854], [2856-2857], 
[2859], [3088-3089]

[82] Judge Kollar-Kotelly’s conduct at trial caused 
Klayman to request several times that the Court main
tain a balance: “I’m also asking you, Your Honor, in 
good faith just to be careful about what you say in front 
of the jury, not making it look like you’re taking one 
side against another.” [2816]. This bias and extrajudi
cial prejudice was not limited to trial. For instance, in 
her April 3, 2007 memorandum opinion, Judge Kollar- 
Kotelly wrote that Klayman is the “self-described 
founder and former Chairman and General Counsel of 
Judicial Watch.” [0304] There is no dispute that
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Klayman is the founder of Judicial Watch. There was 
simply no reason for Judge Kollar-Kotelly to take an 
ad hominem shot at Klayman’s credentials other than 
out of spite, bias, and prejudice.

Viewing this extreme bias and prejudice, Klayman 
has no shot at a fair trial on remand before Judge 
Kollar-Kotelly. Thus, when the Court’s rulings and 
judgment are reversed, the case should be assigned to 
a different judge. See U.S. u. Logan, 998 F.2d 1025, 
1028-29 (D.C. Cir. 1993). See also Mitchell v. Maynard, 
80 F.3d 1433,1450 (10th Cir. 1996).

Conclusion

For the reasons stated, Larry Klayman respect
fully requests that this Court reverse the judgments 
and remand this case for a new trial before a new judge 
on all issues, including those issues in which the Dis
trict Court granted summary judgment.
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[86] STATUTES AND RULES 

15 U.S.C. § 1117(a)

(a) Profits; damages and costs; attorney fees. When a 
violation of any right of the registrant of a mark regis
tered in the Patent and Trademark Office, a violation 
under section 43(a) or (d) [15 U.S.C. § 1125 (a) or (d), or 
a willful violation under section 43(c) [15 U.S.C. §1125 
(c)], shall have been established in any civil action aris
ing under this Act, the plaintiff shall be entitled, sub
ject to the provisions of sections 29 and 32 [15 U.S.C. 
§§ 1111, 1114], and subject to the principles of equity, 
to recover (1) defendant’s profits, (2) any damages sus
tained by the plaintiff, and (3) the costs of the action. 
The court shall assess such profits and damages or 
cause the same to be assessed under its direction. In 
assessing profits the plaintiff shall be required to prove 
defendant’s sales only; defendant must prove all ele
ments of cost or deduction claimed. In assessing dam
ages the court may enter judgment, according to the 
circumstances of the case, for any sum above the 
amount found as actual damages, not exceeding three 
times such amount. If the court shall find that the 
amount of the recovery based on profits is either inad
equate or excessive the court may in its discretion en
ter judgment for such sum as the court shall find to be 
just, according to the circumstances of the case. Such 
sum in either of the above circumstances shall consti
tute compensation and not a penalty. The court in ex
ceptional cases may award reasonable attorney fees to 
the prevailing party.
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15 U.S.C. § 1125(a)

(a) Civil, action.

(1) Any person who, on or in connection with any 
goods or services, or any container for goods, uses 
in commerce any word, term, name, symbol, or de
vice, or any combination thereof, or any false des
ignation of origin, false or misleading description 
of fact, or false or misleading representation of 
fact, which—

(A) is likely to cause confusion, or to cause 
mistake, or to deceive as to the affiliation, con
nection, or association of such person with an
other person, or as to the origin, sponsorship, 
or approval of his or her goods, services, or 
commercial activities by another person, or

[87] (B) in commercial advertising or promo
tion, misrepresents the nature, characteris
tics, qualities, or geographic origin of his or 
her or another person’s goods, services, or 
commercial activities, shall be liable in a civil 
action by any person who believes that he or 
she is or is likely to be damaged by such act.

(2) As used in this subsection, the term “any per
son” includes any State, instrumentality of a State 
or employee of a State or instrumentality of a 
State acting in his or her official capacity. Any 
State, and any such instrumentality, officer, or em
ployee, shall be subject to the provisions of this Act 
in the same manner and to the same extent as any 
nongovernmental entity.

(3) In a civil action for trade dress infringement 
under this Act for trade dress not registered on the



App. 283

principal register, the person who asserts trade 
dress protection has the burden of proving that the 
matter sought to be protected is not functional.

18 U.S.C. § 1962

(a) It shall be unlawful for any person who has re
ceived any income derived, directly or indirectly, from 
a pattern of racketeering activity or through collection 
of an unlawful debt in which such person has partici
pated as a principal within the meaning of section 2, 
title 18, United States Code [18 U.S.C. § 2], to use or 
invest, directly or indirectly, any part of such income, 
or the proceeds of such income, in acquisition of any 
interest in, or the establishment or operation of, any 
enterprise which is engaged in, or the activities of 
which affect, interstate or foreign commerce. A pur
chase of securities on the open market for purposes of 
investment, and without the intention of controlling or 
participating in the control of the issuer, or of assisting 
another to do so, shall not be unlawful under this sub
section if the securities of the issuer held by the pur
chaser, the members of his immediate family, and his 
or their accomplices in any pattern or racketeering ac
tivity or the collection of an unlawful debt after such 
purchase do not amount in the aggregate to one per
cent of the outstanding securities of any one class, and 
do not confer, either in law or in fact, the power to elect 
one or more directors of the issuer.

(b) It shall be unlawful for any person through a pat
tern of racketeering activity or through collection of an 
unlawful debt to acquire or maintain, directly or [88]
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indirectly, any interest in or control of any enterprise 
which is engaged in, or the activities of which affect, 
interstate or foreign commerce.

(c) It shall be unlawful for any person employed by or 
associated with any enterprise engaged in, or the ac
tivities of which affect, interstate or foreign commerce, 
to conduct or participate, directly or indirectly, in the 
conduct of such enterprise’s affairs through a pattern 
of racketeering activity or collection of unlawful debt.

(d) It shall be unlawful for any person to conspire to 
violate any of the provisions of subsection (a), (b), or (c) 
of this section.

28 U.S.C. § 1291

The courts of appeals (other than the United 
States Court of Appeals for the Federal Circuit) shall 
have jurisdiction of appeals from all final decisions of 
the district courts of the United States, the United 
States District Court for the District of the Canal Zone, 
the District Court of Guam, and the District Court of 
the Virgin Islands, except where a direct review may 
be had in the Supreme Court. The jurisdiction of the 
United States Court of Appeals for the Federal Circuit 
shall be limited to the jurisdiction described in sections 
1292(c) and (d) and 1295 of this title [28 U.S.C. §§ 1292 
(c) and (d) and 1295].
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42 U.S.C. § 1332(a)

(a) The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy ex
ceeds the sum or value of $75,000, exclusive of interest 
and costs, and is between—

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of 
a foreign state, except that the district courts shall 
not have original jurisdiction under this subsec
tion of an action between citizens of a State and 
citizens or subjects of a foreign state who are law
fully admitted for permanent residence in the 
United States and are domiciled in the same 
State;

(3) citizens of different States and in which citi
zens or subjects of a foreign state are additional 
parties; and

[89] (4) a foreign state, defined in section 1603(a) 
of this title [28 U.S.C. §1603(a)], as plaintiff and 
citizens of a State or of different States.

COURT RULES
F. R. Civ. R 37

(a) Motion for an Order Compelling Disclosure or 
Discovery.

(1) In General. On notice to other parties and all 
affected persons, a party may move for an order 
compelling disclosure or discovery. The motion 
must include a certification that the movant has
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in good faith conferred or attempted to confer with 
the person or party failing to make disclosure or 
discovery in an effort to obtain it without court ac
tion.

(2) Appropriate Court. A motion for an order to a 
party must be made in the court where the action 
is pending. A motion for an order to a nonparty 
must be made in the court where the discovery is 
or will be taken.

(3) Specific Motions.

(A) To Compel Disclosure. If a party fails to 
make a disclosure required by Rule 26(a), any 
other party may move to compel disclosure 
and for appropriate sanctions.

(B) To Compel a Discovery Response. A 
party seeking discovery may move for an or
der compelling an answer, designation, pro
duction, or inspection. This motion may be 
made if:

(i) a deponent fails to answer a question 
asked under Rule 30 or 31;

(ii) a corporation or other entity fails to 
make a designation under Rule 30(b)(6) 
or 31(a)(4);

(iii) a party fails to answer an interrog
atory submitted under Rule 33; or

(iv) a party fails to produce documents 
or fails to respond that inspection will be 
permitted—or fails to permit inspec
tion—as requested under Rule 34.
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[90] (C) Related to a Deposition. When tak
ing an oral deposition, the party asking a 
question may complete or adjourn the exami
nation before moving for an order.

(4) Evasive or Incomplete Disclosure, Answer, or 
Response. For purposes of this subdivision (a), an 
evasive or incomplete disclosure, answer, or re
sponse must be treated as a failure to disclose, an
swer, or respond.

(5) Payment of Expenses; Protective Orders.

(A) If the Motion Is Granted (or Disclosure 
or Discovery Is Provided After Filing). If the 
motion is granted—or if the disclosure or re
quested discovery is provided after the motion 
was filed—the court must, after giving an op
portunity to be heard, require the party or de
ponent whose conduct necessitated the 
motion, the party or attorney advising that 
conduct, or both to pay the movant’s reasona
ble expenses incurred in making the motion, 
including attorney’s fees. But the court must 
not order this payment if:

(i) the movant filed the motion before 
attempting in good faith to obtain the dis
closure or discovery without court action;

(ii) the opposing party’s nondisclosure, 
response, or objection was substantially 
justified; or

(iii) other circumstances make an 
award of expenses unjust.
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(B) If the Motion Is Denied. If the motion is 
denied, the court may issue any protective or
der authorized under Rule 26(c) and must, af
ter giving an opportunity to be heard, require 
the movant, the attorney filing the motion, or 
both to pay the party or deponent who op
posed the motion its reasonable expenses in
curred in opposing the motion, including 
attorney’s fees. But the court must not order 
this payment if the motion was substantially 
justified or other circumstances make an 
award of expenses unjust.

(C) If the Motion Is Granted in Part and De
nied in Part. If the motion is granted in part 
and denied in part, the court may issue any 
protective order authorized under Rule 26(c) 
and may, after giving an opportunity to be 
heard, apportion the reasonable expenses for 
the motion.

(b) Failure to Comply with a Court Order.

(1) Sanctions Sought in the District Where the 
Deposition Is Taken. If the court where the discov
ery is taken orders a deponent to be sworn or to 
[91] answer a question and the deponent fails to 
obey, the failure may be treated as contempt of 
court. If a deposition-related motion is transferred 
to the court where the action is pending, and that 
court orders a deponent to be sworn or to answer 
a question and the deponent fails to obey, the fail
ure may be treated as contempt of either the court 
where the discovery is taken or the court where 
the action is pending.
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(2) Sanctions Sought in the District Where the 
Action Is Pending.

(A) For Not Obeying a Discovery Order. If a 
party or a party’s officer, director, or managing 
agent—or a witness designated under Rule 
30(b)(6) or 31(a)(4)—fails to obey an order to 
provide or permit discovery, including an or
der under Rule 26(f), 35, or 37(a), the court 
where the action is pending may issue further 
just orders. They may include the following:

(i) directing that the matters embraced 
in the order or other designated facts be 
taken as established for purposes of the 
action, as the prevailing party claims;

(ii) prohibiting the disobedient party 
from supporting or opposing designated 
claims or defenses, or from introducing 
designated matters in evidence;

(iii) striking pleadings in whole or in 
part;

(iv) staying further proceedings until 
the order is obeyed;

(v) dismissing the action or proceeding 
in whole or in part;

(vi) rendering a default judgment 
against the disobedient party; or

(vii) treating as contempt of court the 
failure to obey any order except an order 
to submit to a physical or mental exami
nation.
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. (B) For Not Producing a Person for Exami
nation. If a party fails to comply with an order 
under Rule 35(a) requiring it to produce an
other person for examination, the court may 
issue any of the orders listed in Rule 
37(b)(2)(A)(i)-(vi), unless the disobedient 
party shows that it cannot produce the other 
person.

(C) Payment of Expenses. Instead of or in 
addition to the orders above, the court must 
order the disobedient party, the attorney ad
vising that party, or both to pay the reasona
ble expenses, including attorney’s fees, caused 
by the failure, unless the failure was [92] sub
stantially justified or other circumstances 
make an award of expenses unjust.

(c) Failure to Disclose, to Supplement an Earlier Re
sponse, or to Admit.

(1) Failure to Disclose or Supplement. If a party 
fails to provide information or identify a witness 
as required by Rule 26(a) or (e), the party is not 
allowed to use that information or witness to sup
ply evidence on a motion, at a hearing, or at a trial, 
unless the failure was substantially justified or is 
harmless. In addition to or instead of this sanction, 
the court, on motion and after giving an oppor
tunity to be heard:

(A) may order payment of the reasonable ex
penses, including attorney’s fees, caused by 
the failure;

(B) may inform the jury of the party’s fail
ure; and
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(C) may impose other appropriate sanctions, 
including any of the orders listed in Rule
37(b)(2)(A)(i)-(vi).

(2) Failure to Admit. If a party fails to admit 
what is requested under Rule 36 and if the re
questing party later proves a document to be gen
uine or the matter true, the requesting party may 
move that the party who failed to admit pay the 
reasonable expenses, including attorney’s fees, in
curred in making that proof. The court must so or
der unless:

(A) the request was held objectionable under 
Rule 36(a);

(B) the admission sought was of no substan
tial importance;

(C) the party failing to admit had a reason
able ground to believe that it might prevail on 
the matter; or

(D) there was other good reason for the fail
ure to admit.

(d) Party’s Failure to Attend Its Own Deposition, 
Serve Answers to Interrogatories, or Respond to a Re
quest for Inspection.

(1) In General.

(A) Motion; Grounds for Sanctions. The 
court where the action is pending may, on mo
tion, order sanctions if:

(i) a party or a party’s officer, director, or 
managing agent—or a person designated 
under Rule 30(b)(6) or 31(a)(4)—fails,
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after being served with proper notice, to 
appear for that person’s deposition; or

[93] (ii) a party, after being properly 
served with interrogatories under Rule 
33 or a request for inspection under Rule 
34, fails to serve its answers, objections, 
or written response.

(B) Certification. A motion for sanctions for 
failing to answer or respond must include a 
certification that the movant has in good faith 
conferred or attempted to confer with the 
party failing to act in an effort to obtain the 
answer or response without court action.

(2) Unacceptable Excuse for Failing to Act. A fail
ure described in Rule 37(d)(1)(A) is not excused on 
the ground that the discovery sought was objec
tionable, unless the party failing to act has a pend
ing motion for a protective order under Rule 26(c).

(3) Types of Sanctions. Sanctions may include 
any of the orders listed in Rule 37(b)(2)(A)(i)—(vi). 
Instead of or in addition to these sanctions, the 
court must require the party failing to act, the at
torney advising that party, or both to pay the rea
sonable expenses, including attorney’s fees, caused 
by the failure, unless the failure was substantially 
justified or other circumstances make an award of 
expenses unjust.

(e) Failure to Preserve Electronically Stored Infor
mation. If electronically stored information that 
should have been preserved in the anticipation or con
duct of litigation is lost because a party failed to take 
reasonable steps to preserve it, and it cannot be
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restored or replaced through additional discovery, the 
court:

(1) upon finding prejudice to another party from 
loss of the information, may order measures no 
greater than necessary to cure the prejudice; or

(2) only upon finding that the party acted with 
the intent to deprive another party of the infor
mation’s use in the litigation may:

(A) presume that the lost information was 
unfavorable to the party;

(B) instruct the jury that it may or must pre
sume the information was unfavorable to the 
party; or

(C) dismiss the action or enter a default 
judgment.

(f) Failure to Participate in Framing a Discovery 
Plan. If a party or its attorney fails to participate in 
good faith in developing and submitting a proposed 
discovery plan as required by Rule 26(f), the court may, 
after giving an opportunity to be heard, require that 
party or attorney to pay to any other party the reason
able expenses, including attorney’s fees, caused by the 
failure.

[94] Fed. R. Civ. P. 51 (d) (1)

(d) Assigning Error; Plain Error.

(1) Assigning Error. A party may assign as error:
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(A) an error in an instruction actually given, 
if that party properly objected; or

(B) a failure to give an instruction, if that 
party properly requested it and—unless the 
court rejected the request in a definitive rul
ing on the record—also properly objected.

(2) Plain Error. A court may consider a plain er
ror in the instructions that has not been preserved 
as required by Rule 51(d)(1) if the error affects 
substantial rights.

R R. Civ. P. 56(a)
(a) Motion for Summary Judgment or Partial Sum
mary Judgment. A party may move for summary judg
ment, identifying each claim or defense—or the part of 
each claim or defense—on which summary judgment 
is sought. The court shall grant summary judgment if 
the movant shows that there is no genuine dispute as 
to any material fact and the movant is entitled to judg
ment as a matter of law. The court should state on the 
record the reasons for granting or denying the motion.

Fed. R. Evid. 401

Evidence is relevant if:

(a) it has any tendency to make a fact more or 
less probable than it would be without the evi
dence; and

(b) the fact is of consequence in determining the 
action.
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[95] Fed. R. Evid. 402

Relevant evidence is admissible unless any of the fol
lowing provides otherwise:

• the United States Constitution;

• a federal statute;

• these rules; or

• other rules prescribed by the Supreme Court. 

Irrelevant evidence is not admissible.

Fed. R. Evid. 403

The court may exclude relevant evidence if its pro
bative value is substantially outweighed by a danger 
of one or more of the following: unfair prejudice, con
fusing the issues, misleading the jury, undue delay, 
wasting time, or needlessly presenting cumulative ev
idence.

Fed. R. Evid. 404
(a) Character Evidence.

(1) Prohibited Uses. Evidence of a person’s char
acter or character trait is not admissible to prove 
that on a particular occasion the person acted in 
accordance with the character or trait.

(2) Exceptions for a Defendant or Victim in a 
Criminal Case. The following exceptions apply in 
a criminal case:
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(A) a defendant may offer evidence of the de
fendant’s pertinent trait, and if the evidence 
is admitted, the prosecutor may offer evidence 
to rebut it;

[96] (B) subject to the limitations in Rule 
412, a defendant may offer evidence of an al
leged victim’s pertinent trait, and if the evi
dence is admitted, the prosecutor may:

(i) offer evidence to rebut it; and

(ii) offer evidence of the defendant’s 
same trait; and

(C) in a homicide case, the prosecutor may 
offer evidence of the alleged victim’s trait of 
peacefulness to rebut evidence that the victim 
was the first aggressor.

(3) Exceptions for a Witness. Evidence of a wit
ness’s character may be admitted under Rules 
607,608, and 609.

(b) Crimes, Wrongs, or Other Acts.

(1) Prohibited Uses. Evidence of a crime, 
wrong, or other act is not admissible to prove 
a person’s character in order to show that on 
a particular occasion the person acted in ac
cordance with the character.

(2) Permitted Uses; Notice in a Criminal 
Case. This evidence may be admissible for an
other purpose, such as proving motive, oppor
tunity, intent, preparation, plan, knowledge, 
identity, absence of mistake, or lack of
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accident. On request by a defendant in a crim
inal case, the prosecutor must:

(A) provide reasonable notice of the general 
nature of any such evidence that the prosecu
tor intends to offer at trial; and

(B) do so before trial—or during trial if the 
court, for good cause, excuses lack of pretrial 
notice.

Fed, R. Evid. 901(a)

(a) In General. To satisfy the requirement of authen
ticating or identifying an item of evidence, the propo
nent must produce evidence sufficient to support a 
finding that the item is what the proponent claims it
is.

[97] LCvR 16.5(b)

(b) Pretrial Statements

(1) A party’s Pretrial Statement shall contain 
the following:

(i) a statement of the case;

(ii) a statement of claims made by the party;

(iii) a statement of defenses raised by the 
parties;

(iv) a schedule of witnesses to be called by 
the party;

(v) a list of exhibits to be offered in evidence 
by the party;
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(vi) a designation of depositions, or portions 
thereof, to be offered in evidence by the party;

(vii) an itemization of damages the party 
seeks to recover; and

(viii) a request for other relief sought by the 
party.

(2) The statement of the case shall set forth a 
brief description of the nature of the case, the iden
tities of the parties, and the basis of the Court’s 
jurisdiction.

(3) The statement of claims shall set forth each 
claim a party has against any other party (includ
ing counter-, cross-, and third-party claims), and 
the party or parties against whom the claim is 
made.

(4) The statement of defenses shall set forth each 
defense a party interposes to a claim asserted 
against it by any other party, including defenses 
raised by way of general denials, without regard to 
which party has the burden of persuasion.

(5) The schedule of witnesses shall set forth the 
full names and addresses of all witnesses the 
party may call if not earlier called by another 
party, separately identifying those whom the party 
expects to present and those whom the party may 
call if the need arises including rebuttal witnesses. 
The [98] schedule shall also set forth a brief de
scription of the testimony to be elicited from the 
witness; and estimate of the time the party will 
take in eliciting such testimony. Expert witnesses 
shall be designated by an asterisk. A party need 
not list any witnesses who will be called solely for
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impeachment purposes. No objection shall be en
tertained to a witness or to testimony on the 
ground that the witness or testimony was dis
closed for the first time in a party’s Pretrial State
ment, unless the party objecting has 
unsuccessfully sought to learn the identity of the 
witness or the substance of the testimony by dis
covery, and the Court or magistrate judge finds the 
information to have been wrongfully withheld.

(6) The list of exhibits shall set forth a descrip
tion of each exhibit the party may offer in evidence 
(other than those created at trial), separately iden
tifying those which the party expects to offer and 
those which the party may offer if the need arises. 
Exhibits shall be listed by title and date. Exhibits 
will be presumed to be authentic unless objection 
to their authenticity is made at or before the Pre
trial Conference and the objection is sustained.

(7) The designation of depositions shall identify 
each deposition or portion thereof (by page and 
line number) the party intends to offer in evidence. 
Any cross-designation sought by any other party 
pursuant to Rule 106, Federal Rules of Evidence, 
must be made at or before the final Pretrial Con
ference.

(8) The itemization of damages shall set forth 
separately each element of damages and the mon
etary amount thereof, the party claims to be enti
tled to recover of any other party, including 
prejudgment interest, punitive damages and at
torney’s fees. No monetary amount , need be set 
forth for elements of intangible damage (e.g., pain
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and suffering, mental anguish, or loss of consor
tium).

(9) The request for other relief shall set forth all 
relief, other than judgment for a sum of money, the 
party claims to be entitled to receive against any 
other party.
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[471] A “Klayman shall be afforded access to 
such confidential information as he may reasonably re
quire in order to defend or respond to any accusation, 
action, or threat of action against him arising out of or 
relating to his tenure at Judicial Watch.

Q Why is that provision important?

A Because after I left and Peter Paul was aban
doned, he blamed me because I was the general coun
sel. I was the chairman. I needed to be able to defend 
myself. That’s why that was important, and those doc
uments would show that.

Q Did you ever get any such documents?

A No.

Q And what were the reasons?

A The reasons were they weren’t going to give 
me the documents. That’s the way I interpreted it.

Q What would those documents have shown?

A Those documents would’ve shown that I left 
Judicial Watch; that I agreed to cooperate with Judicial 
Watch, as I read to you before in the severance agree
ment, to help any clients who had left. What I testified 
to, that I was running for the U.S. Senate. I obviously 
couldn’t represent Peter Paul if I was running for the 
U.S. Senate, and that I was there to provide any help 
that I could to Judicial Watch in representing him.
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Q Would you have abandoned Judicial Watch?

[2525] well, for this particular exhibit, in terms of 
where - it come to the office, as I understand from his 
testimony. Staff would’ve put these separate, and they 
would’ve been kept in files by Mr. Orfanedes, who also, 
I believe, testified to the same thing.

Now, in terms of what’s on here, what I would like 
to say is that I’m going to admit them, but I’m not ad
mitting it for the truth of the matter, that a particular 
person made the handwritten notes because we don’t 
know who - they have not been identified - nor for any 
assertion that the disparaging remarks about Mr. Fitton 
and/or Judicial Watch or the complimentary remarks, 
if there were, towards the counter-defendant are true.

These documents go to the effect of counter-de
fendant’s - Mr. Klayman’s - campaign, not potential 
donors, insofar as they clearly have not included any 
donation.

MR. KLAYMAN: Your Honor-

THE COURT: So they’re being admitted for 
that purpose, not to consider who the handwritten 
notes are from, or to determine whether what they’ve 
- the content of the remarks, good or bad, about the 
individuals are evidence for you to consider as being 
true or not. They’re simply to show the effect of the 
campaign on donors because this clearly shows that 
they were not making donations.
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[3107] it was never associated with disparagement. It 
was always associated with defamation.

Two, it’s been taken out of the restatement alto
gether as not an appropriate instruction. I want to put 
you on notice, and I’ll put it out, and I’m going to do it 
at the end of the day, I hope, over the break. During the 
middle of the day, I will hand out, I hope, the instruc
tion by the end because I will have approved it - not 
the instruction. I will have approved a short memo so 
that you all can react to it.

MR. KLAYMAN: I understand that, but I 
want to make my point so you’ll know how to do the. 
analysis as I would suggest. Okay?

Now, here’s the analysis as I see it, okay, which I 
think is the correct analysis, is that this disparage
ment clause was negotiated in conjunction with the 
fair comment provision that was in effect at that time. 
That the fair comment, even under your interpreta
tion, which comes from defamation, was incorporated 
into the non-disparagement by agreement. So that’s 
why it all has to be read together. We agreed fair com
ment - please, let me finish - of the restatement that 
was in effect at that time, and you’re always telling me, 
make sure you have the right time. That’s what applied 
at that time when it was negotiated. So I want Your 
Honor to consider that.

[3139] A So I would say probably the majority of 
times Larry did the initial copy.
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Q And then would the initial copy come to your
office?

A Yes.

Q And then it would ultimately be finalized?

A Right. Uh-huh.

Q And would it be sent to Larry for review and 
changes?

A Yes. Uh-huh.

Q And then would Response Unlimited send out 
the letter to donors based on the donor list that we 
talked about?

A There was a production company that would 
outsource that to - that would do that. Uh-huh.

Q Okay. And who would that be? Who would the 
production company be?

A It would vary. I mean, it would be whoever 
gave us the best bid.

Q Okay. And do you know whether or not Exhibit 
6 was a mailing on behalf of Saving Judicial Watch?

A That’s what it looks like, yes.

Q Okay. Page 97, lines 9 through 20.

Okay. Can you take a look at the draft 6B and flip 
to the reply device?

[3140] A Okay. All right.
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Q Or, I’m sorry. Can I see this for a second?

A Uh-huh.

Q Page 2 of the draft?

A Okay. Uh-huh.

Q Is that a copy of what the envelope would look 
like for the return envelope for donors?

A I should hope not because it says “Judicial
Watch.”

Q Okay. Page 98, line 22 through page 99 line 12, 
and this relates to Defendant’s Exhibit Nos. 147, 148, 
and 149.

I’m going to hand you documents that have been 
marked as 7A, B, and C. Can you tell me, are those job 
approval forms for jobs done by Response Unlimited 
for Larry Klayman’s organizations?

A Yes. Yes.

Q And do those include Saving Judicial Watch
projects?

A Yes. Yes.

Q And do you typically have agreements signed 
on each mailing, or how does it work?

A It depends on our client.

Q With Larry Klayman, how did it work?

A We had to have his signature.
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[3184] Q In your own words, will you briefly re
count for me what happened on May 26th, 2002?

A Sure. Mr. Klayman came over that morning, 
and I had talked to him on the phone earlier, and he 
had -1 told him I wanted to take Isabel to church with 
me, and I was under the understanding that he would 
stay at the house with Lance.

When he got to the house, he said that he was go
ing to go to church with us.

We got into an argument because he saw that I 
wasn’t allowed to take the children out of the house 
by myself at any time. He didn’t understand why I 
thought that I could do this on this day, and I said that 
I thought that that’s what we had talked about on the 
phone, but obviously that wasn’t the case.

So he got into the car with me and the children. 
Put the children in, and we - on the way to church, he 
was — we were arguing with each other about the secu
rity restraints, and I found it ridiculous that I couldn’t 
go to church with my two kids without body guards. He 
started to just yell at me and call me names, that I was 
stupid for thinking I could, you know, defy him. And he 
got very angry, and he put his hands around my neck, 
and he started to shake me and bang my head against 
the car window.

Q Were you driving at the time?

[3185] A I was in the passenger seat, and he was 
in the driver seat. The children were in the car, and my 
daughter was very upset.
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Q You also state that he put his hand through 
the car radio resulting in a broken hand?

A He did. We never obviously made it into the 
church. He pulled the car out. I told him just to take 
me home, and I’m not sure if he put his hand through 
the car radio in the church. It might have been in our 
driveway. He punched his hand into the radio, and it 
was bloody, and it was bashed in. Yes, we found out 
later it was broken.

Q Page 38, line 3 through line 10.

6C refers to the allegation that Mr. Klayman 
called you vulgar names in front of the children. If you 
don’t want to repeat them, you could spell them. Could 
you tell me what the names were?

'MR. KLAYMAN: Objection. Relevancy.

Notwithstanding I refute these claims, this has 
nothing to do with anything.

MR. DRISCOLL: Well, Mr. Klayman will 
have his opportunity to testify.

THE COURT: Okay. Why don’t you come to
the side.

(Bench conference.)

MR. KLAYMAN: It’s just an effort to smear 
me. It has nothing to do with this case.

[3186] MR. DRISCOLL: This is just what 
he did, I mean, according to his wife. She put the
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allegations in the complaint. The complaint was 
handed to Mr. Fitton and Mr. Orfanedes. I’m exploring 
the basis of the allegations with the individual who 
made them.

THE COURT: I think I’ll allow it based on, I 
think, what your testimony is going to be about her.

MR. KLAYMAN: All right. I’ll refute it.

(In open court.)

THE COURT: Go ahead.

BY MR. DRISCOLL:

Q Could you tell me what the names were?

A Okay. Well, there were so many. He called me 
a piece of shit, a dumb ass, ugly, stupid. Bitch was one 
that he liked to use.

Q Page 39, line 18 through page 40, line 12.

I’m showing you now what’s been marked as 
DeLuca Exhibit 3. Would you identify this document 
for the record?

A Sure. It’s an order that was filed in the Fairfax 
County Court.

Q This is the order that dismissed the divorce ac
tion in which Exhibit No. 2 made the allegations that 
we’ve been discussing here today; is that correct?

A Yes, that’s correct.



App. 309

Q Paragraph 1 of the order states that, “The par
ties.

* * *
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CONFIDENTIAL SEVERANCE AGREEMENT

This CONFIDENTIAL SEVERANCE AGREE
MENT (“Agreement”) is made and entered into by and 
between JUDICIAL WATCH, INC. (“Judicial Watch”), 
and LARRY E. KLAYMAN (“Klayman”), who are some
times collectively referred to as the “Parties.”

NOW, THEREFORE, in consideration of the prom
ises and the mutual covenants and agreements con
tained in this Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged by the Parties, the 
Parties agree as follows:

1. Termination of Employment: Resignation.
Klayman’s employment shall terminate effective Sep
tember 19, 2003 (the “Separation Date”), and it shall 
be treated for all purposes as a voluntary resignation. 
Upon execution of this Agreement, Klayman shall sub
mit a letter resigning from his positions as Treasurer 
and a member of the Board and all other positions he 
holds at Judicial Watch and its affiliated entities, in
cluding Judicial Watch of Florida, Inc.

2. Severance Pay. Subject to paragraphs 15 
and 22 below, Judicial Watch shall pay Klayman as 
severance a lump sum payment equal to $400,000.00, 
from which shall be deducted all customary and legally 
required federal, state, and local tax and other with
holdings (the “Severance Pay”). As soon as practicable 
after execution of this Agreement and in no event later 
than September 24, 2003, the Severance Pay shall be 
wired or otherwise deposited in U.S. funds to an escrow
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account maintained for clients of the law offices of Jor
dan, Coyne & Savits, L.L.P. to be disbursed to Klayman 
following the later of the expiration of the revocation 
period referred to in paragraph 15 of this Agreement 
and a finding by the authorized committee referred to 
in paragraph 22 that the Severance Pay is reasonable. 
Klayman acknowledges that he is not legally entitled 
to the Severance Pay or other consideration beyond 
payment of compensation through his last day of work, 
and that the Severance Pay and other consideration 
being provided to him pursuant to this Agreement is 
intended as, and is, consideration for his execution of 
this Agreement and in order to amicably resolve, on the 
terms set forth in this Agreement, differences between 
the Parties and in recognition of Klayman’s leadership 
and contribution to the founding and development of 
Judicial Watch in a way commensurate with similar 
arrangements for principal executives of comparable 
organizations. The Severance Pay and other consider
ation being provided to Klayman pursuant to this 
Agreement is also intended to, and does, fully satisfy 
all amounts, if any, owed to Klayman by Judicial 
Watch, including, but not limited to, any amounts owed 
to him for accrued but unused vacation and sick leave. 
The Severance Pay shall be included in the IRS Form 
W-2 that Judicial Watch shall issue to Klayman for 
2003.

3. Insurance.

A. Health Insurance. In the event Klayman 
properly and timely elects to continue his family 
health insurance coverage following the termination
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of his employment in accordance with the Consoli
dated Omnibus Budget Reconciliation Act of 1985 
(“COBRA”), Judicial Watch shall pay the cost of such 
insurance, to the same extent that it paid Klayman’s 
family health insurance coverage during his employ
ment, for a period of twelve (12) months following the 
Separation Date. Nothing herein shall limit Klayman’s 
right, consistent with the terms of the insurance plan 
and COBRA, to continue to maintain the health insur
ance coverage beyond the twelve (12) month period at 
his own expense.

B. Malpractice Insurance. Judicial Watch 
shall purchase and maintain professional liability in
surance that provides defense and indemnity coverage 
for any and all legal work performed by Klayman for 
or on behalf of Judicial Watch while he was employed 
by Judicial Watch or after the Separation Date.

4. Confidential Information and Judicial
Watch Property,

A. Confidential Information. Klayman agrees 
that all non-public information and materials, whether 
or not in writing concerning Judicial Watch, its opera
tions, programs, plans, relationships, donors, prospec
tive donors, clients, prospective clients, past or current 
employees, contracts, financial affairs or legal affairs 
(collectively, “Confidential Information”) are confiden
tial and shall be the exclusive property of Judicial 
Watch to which Klayman has no right, title or interest. 
By way of illustration, but not limitation, Confidential 
Information includes matters not generally known
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outside Judicial Watch, such as projects, plans, re
search data, research projects, contacts, financial 
data, personnel data, donor lists, donor data, fundrais
ing strategies and methods, computer programs, web 
site plans and developments, client lists, client data, 
contacts at or knowledge of clients or donors or pro
spective clients or donors, litigation strategies, work- 
product, supplier and vendor lists, developments relating 
to existing and future programs, services or products of
fered, marketed or used by Judicial Watch, and data 
relating to the general operations of Judicial Watch. 
Klayman agrees that after the Separation Date, he 
shall not disclose any Confidential Information to any 
person or entity or use Confidential Information for 
any purpose without written approval by an officer of 
Judicial Watch, unless and until such Confidential In
formation has become public knowledge through no 
fault or conduct by Klayman.

B. Judicial Watch Property. Klayman agrees 
that all documents, computer tapes and disks, computer 
printouts, computer hardware and software, office fur
niture and furnishings, memorabilia, equipment, sup
plies, keys, credit cards, publications, manuals, working 
papers, notes, reports, client lists, donor lists, and any 
other tangible items or materials that were created or 
used by Klayman while performing his duties for Judi
cial Watch or which otherwise came into Judicial 
Watch’s custody or control by virtue of Klayman’s 
employment with Judicial Watch (“Judicial Watch 
Property”) are and shall be the exclusive property of 
Judicial Watch to which Klayman has no right, title or



App. 314

interest. Upon reasonable advance notice to Judicial 
Watch, Klayman shall be permitted to remove his per
sonal effects (e.g., family photos and other similar per
sonal property that he purchased with his personal 
funds), as well as a digital copy of his electronic “Ro
lodex”, from Judicial Watch’s offices.

C. Return of Property and Confidential In
formation. Klayman agrees that all Judicial Watch 
Property and Confidential Information, in all their 
tangible or intangible forms, whether created by Klay
man or others, that came into Klayman’s custody or 
possession, including, without limitation, all computer 
equipment, cellular phones, personal digital assis
tants (“PDAs”), keys, including keys to the Volvo au
tomobile currently owned by Judicial Watch, (VIN No. 
YV1CZ91H931018257) title and registration docu
ments for the Volvo automobile, passwords, security 
cards, security codes, identification badges, and any 
other means of access to Judicial Watch’s Property and 
Confidential Information, shall be delivered to the 
President of Judicial Watch, or his designated repre
sentative, on or before the Separation Date. Any 
property or Confidential Information which Klayman 
cannot return to Judicial Watch on or before the Sepa
ration Date, notwithstanding his best efforts, shall be 
returned as soon as practicable thereafter. In any 
event, Klayman shall not use or access any Judicial 
Watch Property or Confidential Information or copies 
thereof following the Separation Date, provided, how
ever, that Klayman may continue to use through Sep
tember 24, 2003 the Judicial Watch cell phone and
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laptop computer currently in his possession, at which 
time he shall return them to Judicial Watch.

D. Client and Donor Information. Klayman 
agrees that Klayman’s obligation not to disclose or use 
Judicial Watch’s Confidential Information and Klay
man’s obligation to return all Judicial Watch Property 
and Confidential Information also extend to such types 
of proprietary, secret or confidential information, ma
terials and property of clients or donors of Judicial 
Watch or of other third parties who may have disclosed 
or entrusted the same to Judicial Watch or to Klayman. 
Klayman expressly agrees and acknowledges that, fol
lowing the Separation Date, he shall not retain or have 
access to any Judicial Watch donor or client lists or do
nor or client data.

E. Limited Access to Certain Property in the 
Public Domain. Anything in subparagraphs A through 
D above to the contrary notwithstanding, Klayman 
shall be entitled to obtain from Judicial Watch copies 
of press clips, press releases, other press materials, 
photographs, artist renderings, and television show 
videos involving him which are in the public domain 
and not confidential, provided that he shall use such 
materials solely for his personal, use and not for any 
partisan or other political purpose. Klayman shall re
imburse Judicial Watch the costs it incurs in providing 
such copies.

F. Limited Access to Certain Confidential 
Information. Anything in subparagraphs A through 
D above to the contrary notwithstanding, subject to
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Judicial Watch’s consent, which consent shall not be 
unreasonably withheld, Klayman shall be afforded ac
cess to such Confidential Information as he may rea
sonably require in order to defend or respond to any 
accusation, action or threat of action against him aris
ing out of or relating to his tenure at Judicial Watch. 
Such access shall include an opportunity on reasonable 
notice to examine and copy, at his cost, Confidential In
formation related to such accusation, action or threat, 
provided that such Confidential Information shall be 
used or disclosed by him solely in connection with such 
defense or response and provided, further, that he shall 
take reasonable steps to protect such Confidential In
formation from any use or disclosure by others other 
than in connection with such defense or response (e.g., 
by Protective Order or Confidentiality Agreement).

5. Non-Competition: Non-Solicitation. In con
sideration of the payment described in paragraph 6 be
low, Klayman agrees to the following:

A. Judicial Watch’s Goodwill and Business 
Interests. Klayman agrees and acknowledges that Ju
dicial Watch has, over the course of many years and 
through substantial investment and efforts by Judicial 
Watch, developed goodwill in North America and in
ternationally, and that Judicial Watch’s goodwill is 
associated with its ongoing educational and other op
erations and its use of certain trade names, trade 
marks, service marks and “trade dress.” Klayman also 
agrees that the trade secrets and other valuable Con
fidential Information and Judicial Watch Property (as 
such terms are defined above) to which Klayman had
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access during his employment and as an officer and di
rector of Judicial Watch, the substantial relationships 
with prospective and existing contacts, clients and do
nors of Judicial Watch that Klayman formed and main
tained, the specialized training and opportunities that 
Klayman received from Judicial Watch, and Judicial 
Watch’s goodwill are, individually and collectively, val
uable and legitimate business interests of Judicial 
Watch that Judicial Watch rightfully seeks to preserve 
and protect.

B. Covenant Not to Compete or Solicit. Klay
man agrees that, in order to enable Judicial Watch to 
preserve and protect Judicial Watch’s valuable and le
gitimate business interests, including, but not limited 
to, those valuable and legitimate business interests set 
forth in paragraph 5 A, and in exchange for the addi
tional consideration referred to in paragraph 6 below 
(which the parties acknowledge to be separately bar
gained for), Klayman shall not, for a period of two (2) 
years following the Separation Date, directly or indi
rectly:

(i) work or render advice as an individ
ual or sole proprietor in Competition with Judicial 
Watch or work or render advice as an employee, agent, 
independent contractor, consultant or representative 
of any person, firm or legal entity which is engaged 
in or has plans to enter into Competition with Judi
cial Watch. For purposes of this Agreement, the term 
“Competition” means directly or indirectly engaging 
in the work or advancing the mission of any ethics, 
anti-corruption, public integrity and government
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accountability watchdog or similar public interest or 
educational organization, or engaging in any other ac
tivities the purpose or effect of which would be to pro
vide information, programs, publications, services or 
products that Judicial Watch offers, develops or sells or 
has plans to offer, develop or sell, as of the Separation 
Date;

(ii) solicit or in any manner encourage 
or induce, or attempt to solicit, encourage or induce, 
any employee of Judicial Watch to leave the employ of 
Judicial Watch;

(iii) solicit or in any manner encourage 
or induce, or attempt to solicit, encourage or induce, 
any client of Judicial Watch to terminate its attorney- 
client relationship with Judicial Watch; provided, how
ever, that Klayman shall not be precluded from provid
ing legal representation to any client, if requested by 
the client, in his capacity as a lawyer in private prac
tice; or

(iv) solicit, divert, interfere in or take 
away, attempt to solicit, divert, interfere in or take 
away, or otherwise assist or encourage third parties to 
solicit, divert, interfere in or take away the support or 
patronage of any of the donors, clients or supporters of 
Judicial Watch, or prospective donors, clients or sup
porters of Judicial Watch; provided, however, that this 
provision shall not prohibit Klayman from soliciting 
contributions to any entity that is not engaged in Com
petition with Judicial Watch from any person who may 
be an existing or prospective donor of Judicial Watch.
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6. Payment on Account of Klayman’s Agree
ment Not to Compete or Solicit. Subject to para
graphs 15 and 22 below, Judicial Watch shall pay 
Klayman $200,000.00 in consideration of his agree
ment not to compete or solicit, as set forth in para
graph 5 above (the “Non-Compete Payment”). As soon 
as practicable after execution of this Agreement and in 
no event later than September 24,2003, the Non-Com- 
pete Payment shall be wired or otherwise deposited in 
U.S. funds in escrow to be maintained and disbursed to 
Klayman in the same manner and subject to the same 
conditions as the Severance Pay. The Non-Compete 
Payment shall be treated as “Other Compensation” for 
which Judicial Watch will issue Klayman a Form 1099. 
Klayman shall pay all federal, state and other taxes 
required to be paid in connection with such payment 
and indemnifies Judicial Watch and its officers from 
any liability for payment of payroll, income, or other 
taxes in connection with the Non-Compete Payment.

7. Enforcement of Paragraphs 4 and 5. Klay
man understands and acknowledges that the re
strictions contained in paragraphs 4 and 5 of this 
Agreement are reasonably necessary for the protection 
of the legitimate business interests and goodwill of Ju
dicial Watch and Klayman considers these restrictions 
necessary and reasonable for such purpose. Klayman 
further acknowledges and agrees that any breach of 
any provision in paragraphs 5 or 6 of this Agreement 
will cause Judicial Watch substantial and irreparable 
injury and, therefore, in the event of any such breach, 
Klayman agrees that Judicial Watch, in addition to
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such other remedies which may be available, shall be 
entitled to specific performance and other injunctive 
relief without the necessity of posting a bond.

8. IRS Audit, In connection with the ongoing 
audit of Judicial Watch, the Parties agree to work co
operatively and in good faith to timely and appropri
ately respond to any inquiries or allegations by IRS 
relating to matters involving activities or other con
duct on the part of Klayman or K&A. In this connection, 
Judicial Watch agrees to promptly provide Klayman’s 
designated representative a copy of any IRS communi
cations or other document containing such inquiries or 
allegations; Klayman agrees then to promptly provide 
input to Judicial Watch, through the Parties’ respective 
legal representatives, regarding any such matter suffi
ciently in advance of the required response date to IRS, 
that such input can be considered and incorporated as 
appropriate in Judicial Watch’s response to IRS. In ad
dition, Judicial Watch agrees (i) to furnish Klayman’s 
designated legal representative copies of all written 
submissions to IRS relating to any such matters, for 
their review and comment, timely and as soon as rea
sonably available, and to provide them copies of the 
final versions of all such submissions contemporane
ously with their being sent to IRS; (ii) to timely apprise 
Klayman’s designated legal representative of material 
developments concerning any such matters, including 
by furnishing, upon request, periodic reports of the 
status of any such matters and by providing copies of 
correspondence or other IRS produced written mate
rials regarding any such matters. In addition, upon
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Klayman’s request, Judicial Watch may afford Klay- 
man’s designated legal representative an opportunity 
to participate in meetings and telephone discussions 
with IRS regarding such matters whenever Judicial 
Watch reasonably deems such participation appropri
ate, consistent with the first sentence of this paragraph. 
All information provided to or otherwise learned by 
Klayman and/or his legal representative with respect 
to or in connection with IRS audit shall be deemed and 
treated as Confidential Information, shall be used by 
Klayman and his legal representative solely in connec
tion with the purposes described in this paragraph, 
and shall not be used or disclosed by them for any other 
purpose.

9. Personal Guaranties.

A. Credit Cards. Judicial Watch shall re
move Klayman as guarantor of all credit cards issued 
to Judicial Watch, including, without limitation Judi
cial Watch’s American Express card, within thirty (30) 
days of the Separation Date.

B. Lease Guaranty. Judicial Watch agrees to 
continue to work in good faith to remove Klayman as 
guarantor of its lease for its Washington, D.C. head
quarters located at 501 School Street, S.W., Suite 500, 
Washington, D.C., 20024. Klayman acknowledges and 
agrees that he shall not receive any additional compen
sation from Judicial Watch above and beyond the Sev
erance Pay and other benefits provided for in this 
Agreement for his guarantying the lease.
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10. Reimbursement of Expenses. Judicial 
Watch agrees to review and reimburse Klayman for 
any legitimate and properly documented business ex
penses he submits to Judicial Watch pursuant to this 
paragraph in accordance with Judicial Watch’s normal 
and customary reimbursement polices and practices. 
Klayman agrees to submit all business expenses for 
which he seeks reimbursement from Judicial Watch, 
along with details and justifications for those expenses, 
to Judicial Watch within 30 days after the Separation 
Date. Klayman further agrees to reimburse Judicial 
Watch for personal costs or expenses incurred by him 
during his employment, if any, that Judicial Watch 
may determine in good faith were mistakenly charged 
or allocated as costs or expenses of Judicial Watch, as 
well as any additional expenses that Klayman has 
billed to Judicial Watch or charged to a Judicial Watch 
credit card that Judicial Watch determines in good 
faith are personal expenses of Klayman. Klayman 
shall reimburse Judicial Watch for any such amounts 
within seven (7) days of being notified by Judicial 
Watch and being presented with supporting documen
tation of the amount, date and category of cost or ex
pense items for which reimbursement is sought.

11. Klavman & Associates. P.C.

A. Klayman, and by its signature below, 
Klayman & Associates, P.C. (“K&A”) re-affirm and 
acknowledge the debt of K&A to Judicial Watch, which 
was in the amount of $78,810 as of December 31, 2002, 
and agree that K&A shall pay the then full outstand
ing balance of the debt (including additional amounts
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allocated to K & A by Judicial Watch’s accountants in 
accordance with their customary practice regarding 
this debt), without offset or deduction, together with 
accrued interest of 8% per annum, on or before May 15, 
2004, per the terms of the Minutes of the May 15, 2002 
Meeting of the Board of Directors of Judicial Watch. 
Klayman and K & A expressly acknowledge that Judi
cial Watch is not indebted to K & A.

B. Klayman agrees to remove all K&A files 
and boxes from Judicial Watch’s office premises at 
Klaynnan’s expense before the Separation Date or 
within a reasonable time thereafter, at his expense. 
Should Klayman not remove such files and boxes 
within sixty (60) days of the Separation Date, Judicial 
Watch may destroy them. Klayman and Judicial Watch 
agree that Judicial Watch shall arrange for all K&A.’s 
boxes currently being stored under Judicial Watch’s 
name and account with Iron Mountain to be trans
ferred to K&A’s account with Iron Mountain, and that 
any additional files or boxes of K&A that Judicial 
Watch locates or identifies in the future shall likewise 
be transferred to K&A’s Iron Mountain account.

12. Withdrawal of Appearance in Judicial 
Watch Litigation, Except as otherwise agreed by Ju
dicial Watch, and consistent with the applicable rules 
of court, Klayman’s appearance as counsel shall be 
withdrawn in all legal proceedings in which Judicial 
Watch currently is involved as a party or as counsel for 
any person or entity.
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13. Cooperation. Following the Separation 
Date, Klayman agrees to make himself reasonably 
available to Judicial Watch to answer questions re
garding pending Judicial Watch litigation matters and 
other business in which Klayman was involved during 
his employment with Judicial Watch, at no cost. Klay
man also understands and acknowledges that, follow
ing the Separation Date, Judicial Watch may ask him 
to serve as counsel in on-going Judicial Watch litiga
tion matters on such terms, including compensation 
terms, as Judicial Watch, its clients and Klayman may 
agree. Judicial Watch acknowledges and understands 
that, apart from answering questions related to Judi
cial Watch litigation matters and other business in 
which Klayman was involved during his employment, 
Klayman shall have no obligation to accept any post- 
Separation Date assignments from Judicial Watch. 
Klayman acknowledges and agrees that he shall not 
perform any post-Separation Date assignment from 
Judicial Watch without having previously received 
written authorization to perform the assignment from 
an officer of Judicial Watch.

14. Mutual Releases.

A. Release bv KLavman. Klayman, for him
self and his heirs, successors, assigns, employees, 
agents and other representatives, and anyone acting 
by, through or under them, hereby releases and forever 
discharges Judicial Watch, and each and all of its affil
iates, subsidiaries and related entities, and its and 
their past and present directors, officers, managers, su
pervisors, employees, attorneys, and agents, including,
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without limitation, Paul Orfanedes, Thomas Fitton 
and John Maruna, and their respective predecessors, 
successors and assigns, in their capacities as such (col
lectively, “the Judicial Watch Releasees”), from any and 
all claims, actions, suits, damages, liabilities, losses or 
expenses of whatever kind and nature which exist as 
of the date of this Agreement, whether such claims, ac
tions, suits, damages, liabilities, losses or expenses are 
known or unknown, including, but not limited to, any 
claim based on or arising under any civil rights or em
ployment discrimination laws, such as the Americans 
with Disabilities Act of 1992; the Fair Labor Standards 
Act of 1938, as amended; the Age Discrimination in 
Employment Act (“ADEA”), as amended; Title VII of 
the Civil Rights Act of 1964, as amended; the Civil 
Rights Act of 1991; the District of Columbia Human 
Rights Act; or any other federal, state or local statutes, 
laws or legal principles or any common law contract or 
tort claims now or hereafter recognized. Klayman spe
cifically acknowledges that he understands that by 
signing this Agreement he waives all claims he ever 
had or now has against any of the Judicial Watch Re
leasees, except for claims relating to any breach of this 
Agreement.

Release bv Judicial Watch. Judicial Watch, 
for itself and its affiliated corporations and entities, 
and anyone acting by, through or under them, includ
ing, without limitation, Paul Orfanedes, Thomas Fitton 
and John Manura, hereby releases and forever dis
charges Klayman, and anyone acting by or through 
him, including his attorneys and agents, and his and

B.
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their respective heirs, successors, and assigns from 
any and all claims, actions, suits, damages, liabilities, 
losses or expenses of whatever kind and nature which 
exist as of the date of this Agreement, whether such 
claims, actions, suits, damages, liabilities, losses or ex
penses are known or unknown. Judicial Watch specifi
cally acknowledges that it understands that by signing 
this Agreement it waives all claims it ever had or now 
has against Klayman, except for claims relating to any 
breach of this Agreement.

15. Right to Consider/Revocation. Employ
ees forty (40) years of age or older have specific rights 
under the Older Workers Benefit Protection Act 
(“OWBPA”), which prohibits discrimination on the 
basis of age. It is Judicial Watch’s desire and intent 
to make certain that Klayman fully understands the 
provisions and effects of the release contained in par
agraph 14(A). To that end, Klayman has been encour
aged and has been given the opportunity to consult 
with legal counsel for the purpose of reviewing the 
terms of this Agreement. Klayman acknowledges that, 
consistent with the provisions of the OWBPA, he has 
been given a period of at least twenty-one (21) days 
within which to consider this Agreement before sign
ing it, and that he may waive the 21-day period and 
sign this Agreement prior to its expiration. This Agree
ment will become effective immediately upon execu
tion by the Parties, but Klayman shall have seven (7) 
days after his execution of the Agreement to revoke 
the Agreement. Any revocation must be in writing and 
delivered to Judicial Watch, Inc., do Thomas Fitton,
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President, 501 School Street, S.W., Suite 500, Washing
ton, D.C. 20024 before the expiration of the seven (7) 
revocation period. In addition, consistent with the pro
visions of the OWBPA and other employment discrim
ination laws, the release contained in paragraph 14(A) 
does not preclude Klayman from filing a charge of 
discrimination with the United States Equal Employ
ment Opportunity Commission (“EEOC”), participat
ing in an EEOC investigation, or challenging the 
validity of this Agreement, but he will not be entitled 
to any monetary or other relief from the EEOC or from 
any court as a result of litigation brought on the basis 
of, or in connection with, such Charge, except if and to 
the extent that the release and waiver contained in 
paragraph 14(A) are held to be invalid or unenforcea
ble (in which event, Judicial Watch will be entitled to 
restitution or set off for the amounts paid to Klayman 
hereunder, as and to the extent determined by the 
court).

16. Covenant Not to Sue. Klayman expressly 
represents and warrants that, except as may be neces
sary to enforce this Agreement, neither he nor any per
son, organization or other entity on his behalf has or 
will file, charge, claim, sue or cause or permit to be 
filed, charged or claimed, any civil action or legal pro
ceeding seeking personal monetary or other relief 
against Judicial Watch or any of its past or present 
directors, shareholders, officers, managers, supervi
sors, employees, attorneys, or agents, including, with
out limitation, Paul Orfanedes, Thomas Fitton and 
John Maruna, involving any matter occurring at any
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time in the past up to and including the date of this 
Agreement or involving any continuing effects of any 
acts or practices which may have arisen or occurred 
prior to or on the date of this Agreement. Judicial 
Watch expressly represents and warrants that, except 
as may be necessary to enforce this Agreement, neither 
it nor any person, organization or other entity on its 
behalf has or will file, charge, claim, sue or cause or 
permit to be filed, charged or claimed, any civil action 
or legal proceeding seeking personal monetary or other 
relief against Klayman, K&A or their respective agents 
and attorneys.

17. Non-Disparagement. Klayman expressly 
agrees that he will not, directly or indirectly, dissemi
nate or publish, or cause or encourage anyone else to 
disseminate or publish, in any manner, disparaging, 
defamatory or negative remarks or comments about 
Judicial Watch or its present or past directors, officers, 
or employees. Judicial Watch expressly agrees that its 
present directors and officers namely Paul Orfanedes 
and Thomas Fitton, will not, directly or indirectly, dis
seminate or publish, or cause or encourage anyone else 
to disseminate or publish, in any manner, disparaging, 
defamatory or negative remarks or comments about 
Klayman. Nothing in this paragraph is intended to, nor 
shall be deemed to, limit either party from making fair 
commentary on the positions or activities of the other 
following the Separation Date.

18. Press Release; Statements Of the Par
ties. On or before September 27, 2003, Judicial Watch 
shall issue a press release announcing that Klayman
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is ieaving Judicial Watch. That press release shall 
state:

Judicial Watch announced today that Larry 
Klayman has stepped down as Chairman and 
General Counsel of Judicial Watch to pursue 
other endeavors. Tom Fitton, who is President 
of Judicial Watch, said: “Larry conceived, 
founded and helped build Judicial Watch to 
the organization it is today, and we will miss 
his day to day involvement. Judicial Watch 
now has a very strong presence and has be
come the leading non-partisan, public interest 
watchdog seeking to promote and ensure eth
ics in government, and Larry leaves us well 
positioned to continue our important work.”

Judicial Watch agrees that Klayman shall be permit
ted to use, publish and otherwise disseminate to third 
parties the following additional statement of Judicial 
Watch: “Larry was the creator and founder of Judicial 
Watch, and helped build it to be a stable, successful 
and widely respected organization. We thank him for 
his service.” Klayman agrees that Judicial Watch shall 
be permitted to use, publish and otherwise dissemi
nate to third parties the following statement of Klay
man: “I have left Judicial Watch in good hands and will 
continue to support it, and I hope you will too.” The 
Parties agree that they will limit any statements to 
third parties regarding Klayman’s leaving Judicial 
Watch to be consistent with the Press Release and 
statements contained in his paragraph, except as may 
be required by law.
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19. Indemnification: Attorneys* Fees.

A. Indemnification bv Judicial Watch. Judi
cial Watch agrees to defend, indemnify and hold harm
less Klayman from any monetary sanctions assessed 
against him personally by a court of law for conduct 
undertaken by Klayman or others in conjunction with 
his or their work on Judicial Watch litigation matters, 
or any breach of its obligations and responsibilities un
der this Agreement.

B. Indemnification bv Klavman. Klayman 
agrees to defend, indemnify and hold harmless Judi
cial Watch and each and all of the Judicial Watch Re
leasees from any and all claims, liabilities, costs, 
damages or judgments of any and every kind (includ
ing, without limitation, attorneys’ fees and costs) 
which Judicial Watch or any of the Judicial Watch Re
leasees may incur or be threatened with that arise out 
of any intentional wrongdoing by Klayman, or breach 
of his obligations and responsibilities under this 
Agreement, or out of K& A’s breach of its obligations 
under this Agreement. Klayman expressly acknowl
edges that, pursuant to this paragraph, he shall be 
obligated to defend, indemnify and hold harmless Ju
dicial Watch from any and all attorneys’ fees, court 
costs or other expenses Judicial Watch may incur on 
account of Klayman’s or K&A’s failure to make prompt 
payment to Judicial Watch in accordance with para
graphs 10 and 11 of this Agreement.

C. Attorneys’ Fees. The prevailing party in 
any legal proceeding instituted on account of a Party’s
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breach of this Agreement shall be entitled to an award 
of the costs incurred in connection with such action, in
cluding reasonable attorneys’ fees and suit costs.

20. Confidentiality of this Agreement. The 
Parties will preserve the strict confidentiality of the 
terms and existence of this Agreement, which shall not 
be disclosed, communicated or publicized to any third 
party or any entity other than their respective counsel, 
accountants, and financial advisors, and, in the case of 
Klayman, also to his immediate family, directly or in
directly, by implication, gesture, or innuendo, or by any 
other manner or device; provided, however, that the 
Parties may disclose the terms of this Agreement: (i) if 
compelled to do so pursuant to a lawful subpoena or 
other process from a court of competent jurisdiction or 
in conjunction with the on-going IRS audit of Judicial 
Watch; (ii) in connection with litigation between or 
among the Parties relating to this Agreement; or (iii) if 
and to the extent necessary to comply with applicable 
Treasury regulations relating to tax return disclosure. 
In the event that either Party is lawfully subpoenaed 
(or informed that he or it will be subpoenaed) to testify 
and such testimony forseeably might require the dis
closure of information required by this Agreement to 
be kept confidential, such Party shall promptly notify 
the other Party in writing so that he or it will have an 
opportunity to quash the subpoena or otherwise pro
tect his or its interest in the continuing confidentiality 
of the information.

21. Full Knowledge of Terms. Each Party to 
this Agreement affirms that he, or in the case of
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Judicial Watch, its respective authorized officer(s) have 
read the foregoing Agreement and fully understand its 
content and effect, was given a reasonable period of 
time to consider its terms, and is voluntarily entering 
into this Agreement. Accordingly, in construing this 
Agreement, no provision shall be construed against Ju
dicial Watch on the basis that it is the draftsman of 
this Agreement

22. Section 4958 Presumption. As soon as pos
sible after the execution of this Agreement, Judicial 
Watch shall appoint an authorized body to conduct, 
within ten business days following the execution of 
this Agreement, the process described in Treasury 
Regulation 53.4958-6, in order to establish a rebutta
ble presumption that the transactions reflected in this 
Agreement do not constitute an excess benefit transac
tion subject to tax under Internal Revenue Code sec
tion 4958. Upon favorable completion of the process by 
the authorized body and completion of all other re
quirements set forth herein, amounts due under this 
Agreement shall be released from escrow and paid over 
to Klayman in accordance with paragraphs 1 and 6 
above. If the authorized body does not conclude that 
the transaction is reasonable, the Parties shall meet 
promptly to renegotiate in good faith the terms of this 
Agreement in such a way that the requirements of reg
ulation section 53.4958-6 can be met.

23. Choice of Law: Consent to Venue and 
Jurisdiction. This Agreement shall be governed by 
and construed in accordance with the laws of the Dis
trict of Columbia, without regard to its conflict of laws
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principles. The Parties consent to the jurisdiction and 
venue of any state or federal court located within the 
District of Columbia in any action or judicial proceed
ing brought to enforce, construe or interpret this 
Agreement or otherwise arising out of or relating to 
Klayman’s employment.

24. Notice, Any and all notices which any Party 
shall be required or may elect to provide to another 
Party pursuant to this Agreement shall be a signed 
writing unless otherwise so agreed. Any and all notices 
hereunder shall be personally delivered, telecopied (re
ceipt confirmed) or sent by certified or registered mail, 
postage prepaid, return receipt requested, or by courier 
service providing evidence of delivery to the other 
party, at the applicable addresses set forth below:

If to Judicial Watch: Judicial Watch, Inc.
c/o Thomas Fitton, President 
501 School Street, N.W.
Suite 500
Washington, D.C. 20024

With a copy to: David Barmak
Mintz Levin Cohn Ferris 

Glovsky & Popeo, PC 
12010 Sunset Hills Rd.
Suite 900 
Reston, VA 20190

If to Klayman: Larry E. Klayman
540 Brickell Key Drive,

Unit 732
Miami, Florida 33131
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Herbert N. Beller 
Sutherland Asbill &

Brennan, L.L.P.
1275 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2415

With a copy to:

and

David P. Durbin 
Jordan, Coyne & Savits, L.L.P. 
1100 Connecticut Avenue, N.W. 
Washington, D.C. 20036

25. Binding Effect* This Agreement shall inure 
to the benefit of and be binding upon Vie Parties and 
their respective executors, administrators, personal 
representatives, heirs, predecessors, successors, as
signs, directors, agents, employees, trustees and affili
ates forever.

26. Entire Agreement. This Agreement consti
tutes the entire agreement and understanding be
tween and among the Parties with respect to the 
subject matter hereof and supersedes all prior and con
temporaneous written or oral agreements and under
standings between the Parties with respect to the 
subject matter of this Agreement. Each of the Parties 
agrees and acknowledges that in deciding to enter into 
this Agreement he or it is not relying on any state
ments, representations, understandings or promises 
other than those contained herein. This Agreement 
shall be interpreted and enforced in all respects based 
on its express terms and without regard to who drafted 
the Agreement or any particular provision of the 
Agreement Neither the negotiations preceding this
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Agreement or any draft, term sheet, outline, note, or 
statement, assertion, representation, or understanding 
prior to or contemporaneous with the execution of this 
Agreement shall be used to interpret, change or restrict 
the express terms and provisions of this Agreement.

27. Captions. Captions are inserted herein for 
convenience, do not constitute part of the Agreement, 
and shall not be admissible for the purpose of proving 
the intent of the Parties.

28. Counterparts. This Agreement may be exe
cuted in counterparts, each of which will be considered 
an original.

IN WITNESS WHEREOF, the Parties have set 
their hands and seals as of the dates indicated.

ATTEST: JUDICIAL WATCH, INC.
/s/ Thomas Fitton

Paul Orfanedes 
Corporate Secretary

By: Thomas Fitton, 
President 

Date: 9/19/03

LARRY KLAYMAN

Witness Date:

KLAYMAN & 
ASSOCIATES, P.C.

By: Larry E. Klayman, 
President 

Date:

Witness
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Binding Effect, This Agreement shall inure 
to the benefit of and be binding upon Vie Parties and 
their respective executors, administrators, personal 
representatives, heirs, predecessors, successors, assigns, 
directors, agents, employees, trustees and affiliates for
ever.

25.

26. Entire Agreement, This Agreement consti
tutes the entire agreement and understanding be
tween and among the Parties with respect to the 
subject matter hereof and supersedes all prior and con
temporaneous written or oral agreements and under
standings between the Parties with respect to the 
subject matter of this Agreement. Each of the Parties 
agrees and acknowledges that in deciding to enter into 
this Agreement he or it is not relying on any state
ments, representations, understandings or promises 
other than those contained herein. This Agreement 
shall be interpreted and enforced in all respects based 
on its express terms and without regard to who drafted 
the Agreement or any particular provision of the 
Agreement Neither the negotiations preceding this 
Agreement or any draft, term sheet, outline, note, or 
statement, assertion, representation, or understand
ing prior to or contemporaneous with the execution of 
this Agreement shall be used to interpret, change or 
restrict the express terms and provisions of this Agree
ment.

27. Captions, Captions are inserted herein for 
convenience, do not constitute part of the Agreement, 
and shall not be admissible for the purpose of proving 
the intent of the Parties.
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28. Counterparts. This Agreement may be exe
cuted in counterparts, each of which will be considered 
an original.

IN WITNESS WHEREOF, the Parties have set 
their hands and seals as of the dates indicated.

ATTEST: JUDICIAL WATCH, INC.
Paul Orfanedes
Paul Orfanedes 
Corporate Secretary

By: Thomas Fitton, 
President 

Date:

LARRY KLAYMAN

Witness Date:

KLAYMAN & 
ASSOCIATES, P.C.

Witness By: Larry E. Klayman, 
President 

Date:

25. Binding Effect. This Agreement shall inure 
to the benefit of and be binding upon Vie Parties and 
their respective executors, administrators, personal 
representatives, heirs, predecessors, successors, assigns, 
directors, agents, employees, trustees and affiliates for
ever.
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26. Entire Agreement. This Agreement consti
tutes the entire agreement and understanding be
tween and among the Parties with respect to the 
subject matter hereof and supersedes all prior and con
temporaneous written or oral agreements and under
standings between the Parties with respect to the 
subject matter of this Agreement. Each of the Parties 
agrees and acknowledges that in deciding to enter into 
this Agreement he or it is not relying on any state
ments, representations, understandings or promises 
other than those contained herein. This Agreement 
shall be interpreted and enforced in all respects based 
on its express terms and without regard to who drafted 
the Agreement or any particular provision of the 
Agreement Neither the negotiations preceding this 
Agreement or any draft, term sheet, outline, note, or 
statement, assertion, representation, or understand
ing prior to or contemporaneous with the execution of 
this Agreement shall be used to interpret, change or 
restrict the express terms and provisions of this Agree
ment.

27. Captions. Captions are inserted herein for 
convenience, do not constitute part of the Agreement, 
and shall not be admissible for the purpose of proving 
the intent of the Parties.

28. Counterparts. This Agreement may be exe
cuted in counterparts, each of which will be considered 
an original.
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IN WITNESS WHEREOF, the Parties have set 
their hands and seals as of the dates indicated.

ATTEST: JUDICIAL WATCH, INC.

Paul Orfanedes 
Corporate Secretary

By: Thomas Fitton, 
President 

Date:

LARRY KLAYMAN
/s/ [Illegible] Is/ Larry Klayman

Witness Date: 9/19/03

KLAYMAN & 
ASSOCIATES, P.C.

/s/ [Illegible] ■ Larry Klayman
Witness By: Larry E. Klayman, 

President
9/19/03Date:
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 13-20610-CIV-ALTONAGA

LARRY KLAYMAN,
Plaintiff,

v.
JUDICIAL WATCH, INC.,

Defendant.

FINAL JUDGMENT
(Filed Jun. 11, 2014)

THIS CAUSE came for trial before the Court 
and a jury, United States District Judge, Cecilia M. 
Altonaga, presiding, and the issues having been duly 
tried and the jury having duly rendered its verdict on 
June 10, 2014, it is

ORDERED AND ADJUDGED that Judgment 
is entered in favor of Plaintiff, Larry Klayman, 
and against Defendant, Judicial Watch Inc., in the 
amount of $156,000.00 for compensatory damages and 
$25,000.00 for punitive damages, totaling $181,000.00, 
for which sum let execution issue. Requests for costs 
and attorneys’ fees shall not be submitted until after 
any post-trial motions are decided or an appeal is con
cluded, whichever occurs later. This judgment shall 
bear interest at the rate as prescribed by 28 U.S.C. 
section 1961, and shall be enforceable as prescribed 
by 28 U.S.C. sections 2001-2007, 28 U.S.C. sections
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3001-3308, and Federal Rule of Civil Procedure 69(a). 
The Clerk shall mark this case closed.

DONE AND ORDERED in Chambers at Miami, 
Florida, this 11th day of June, 2014.

/s/ Cecilia M. Altonaga
CECILIA M. ALTONAGA 
UNITED STATES 

DISTRICT JUDGE

cc: counsel of record

i
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 13-20610-CIV-ALTONAGA

LARRY KLAYMAN,
Plaintiff,

v.
JUDICIAL WATCH, INC., 

Defendant.

Verdict Form

We, the jury, unanimously find as follows:

1. Do you find from a preponderance of the evidence 
that Plaintiff Larry Klayman was defamed by Defen
dant Judicial Watch?

Yes S No

(If your answer is “yes,” proceed to the next question. 
If the answer is “no,” sign the verdict form.)

2. Do you find from a preponderance of the evidence 
that Plaintiff Larry Klayman should be awarded com
pensatory damages against Defendant Judicial Watch?

Yes ✓ No

If your answer is ‘Yes,”

in what amount: $ 156.000.00

r •-> ' y '■>

-i;
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(If your answer is “yes,” skip question 3 and proceed to 
question 4. If your answer is “no,” proceed to question
3.).

3. Do you find from a preponderance of the evidence 
that Plaintiff Larry Klayman should be awarded nom
inal damages against Defendant Judicial Watch?

No SYes

If your answer is Yes,”

in what amount: $ N/A_____ .

(Proceed to question 4.).

4. Under the circumstances of this case, state 
whether you find by clear and convincing evidence that 
punitive damages are warranted against Defendant 
Judicial Watch:

Yes_S No

If your answer is Yes,”

in what amount: $ 25.000.00 .

So say we all this 10 day of June, 2014.

Isf [Illegible!_____
Foreperson

RECEIVED 

MAR 1 8 2022
gSSMTJSSiCT


