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a. John Cassidy also notes, that likely
inadmissible but he also has phone re-
cordings from 2019 from the firearms
records bureau and the attorney gen-
eral’s hothine in which varying an-
swers are given out by the state em-
ployees. And while this isn’t legal ad-
vice, varying answers seem to suggest
there is a lot of confusion internally
on what the law ‘is.” Contact is 617-
660-4782 & frb@state.ma.us or gunin-
quiries@state.ma.us & 617-727-8400
for AG’s hotline. I can provide sample
questioning but the attached appen-
dix ‘F’ has basic questions which will
likely elicit varying answers on vary-
ing days if This court wishes to con-
firm this ‘confusion’ on its own.
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APPENDIX A

SJC Full Court Clerk <SJC-
CommClerk@sjc.state.ma.us>

Date: Fri, Feb 11, 2022 at 14:39

Subject: FAR-28644 - Notice: FAR denied
To: <jcassidy84@gmail.com>

Supreme Judicial Court for the Commonwealth of
Massachusetts
RE: Docket No. FAR-28644

COMMONWEALTH
Vs

JOHN E. CASSIDY

Bristol Superior Court No. 1173CR00221
A.C. No. 2020-P-0872

NOTICE OF DENIAL OF APPLICATION FOR FUR-

THER APPELLATE REVIEW

Please take note that on February 11, 2022, the ap-
plication for further appellate review was denied.

Francis V. Kenneally Clerk
Dated: February 11, 2022

To: David B. Mark, AD.A.
Jdohn E. Cassidy
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COMMONWEALTH OF MASSACHUSETTS

APPEALS COURT
20-P-872
COMMONWEALTH

V8.
JOHN E. CASSIDY.

MEMORANDUM AND ORDER PURSUANT TO
RULE 23.0

The defendant was convicted of four counts of unlaw-
ful possession of a large capacity feeding device, in vi-
olation of G. L. c. 269, § 10 (m), one count of unlawful
possession of a large capacity firearm, in violation of
G. L. c. 269, § 10 (m), one count of unlawful posses-
 sion of an assault weapon, in violation of G. L. c. 140,
§ 131M, and one count of unlawful possession of am-
munition, in violation of G. L. c. 269, § 10 (b) (1). His
convictions were affirmed by this court in a decision
issued pursuant to our former Rule 1:28, see Com-
monwealth v. Cassidy, 91 Mass. App. Ct. 1109 (2017).
The Supreme Judicial Court granted further appel-
late review and ultimately affirmed his convictions.
See Commonwealth v. Cassidy, 479 Mass. 527 (2018).
The defendant filed a petition for writ of certiorari in
the United States Supreme Court which was denied
on October 5, 2018. See Cassidy v. Massachusetts,
139 S. Ct. 276 (2018). He subsequently filed 2 motion
in the Superior Court entitled "pro se defendant’s mo-
tion for clarification and ruling.” It was somewhat
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difficult to follow. It purported to seek clarification
about how certain firearms laws worked, or could be
complied with, but at the end it also asked for the
motion judge to "overturn his convictions as a law
that cannot be complied with.” The judge denied the
motion and the defendant has now appealed pro se.

To the extent the defendant merely seeks clarifica-
tion about the operation of the law, that is, reliefin .
the nature of a declaratory judgment, a postjudgment
motion in his criminal case is obviously not the
proper procedural avenue for seeking it. However, to
the extent the defendant seeks relief from judgment,
we will treat his motion as one for a new trial. We
begin by noting that to the extent the defendant
seeks to relitigate claims decided by the Supreme Ju-
dicial Court in his direct appeal he is directly es-
topped from doing so. See Commonwealth v. Anas,
488 Mass. 1004 (2021). Further, we are without
power to reverse or modify a decision of the Supreme
Judicial Court, something that the defendant
acknowledges. To the extent the defendant seeks
such relief he must seek it directly from the Supreme
Judicial Court, and we express no opinion on the
proper procedural avenue for doing so, although of
course the defendant is free to seek further appellate
review of this deciston from that court.

To some extent, the defendant appears to complain
that some different approach to licensure for those
who have brought into the Commonwealth firearms
lawfully purchased and possessed in other states was
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articulated by the court subsequent to the Supreme
Judicial Court's decision in his case, in the case of
Commonwealth v. Harris, 481 Mass. 767 (2019). To
the extent the defendant argues that the Supreme
Judicial Court has modified the law in Harris or has
employed an approach in that case under which the
outcome in his case would have been different, we are
without authority to modify its decision in its final
judgment in his direct appeal.

Beyond that, much of the defendant's argument ap-
pears to focus on the fact that he had a Texas license
for his large capacity firearms and feeding devices.
These arguments appear to turn on G. L. c. 140, §
129C (u), which allows some non-residents who have
a license in another state to be exempt from certain
Massachusetts licensing requirements "provided . . .
that the licensing requirements of such nonresident’s
state of residence are as stringent as the require-
ments of the commonwealth for a firearm identifica-
tion card . . ." But, as the Supreme Judicial Court
made clear in his direct appeal, this provision is not
applicable to large capacity weapons and feeding de-
vices and therefore, whatever the stringency of the li-
censing requirements in Texas, § 129C (u) is irrele-
vant to the defendant's case. See Cassidy, 479 Mass.
at 532-533 & n.7.

The defendant argues that it is impossible for an out
of state resident to comply with Massachusetts law
when bringing firearms that are lawfully purchased
and owned in another state into the Commonwealth.
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It is not clear if this is intended as a claim that the
statutes under which he was convicted or his convic-
tion itself violates due process, but in any event, if he
is referring to the licensure statutes for firearms,
feeding devices, and ammunition that may permissi-
bly be owned in Massachusetts, he is obviously incor-
rect. After complying with the licensing requirements
set out in those statutes, a new resident may bring
such firearms, feeding devices and ammunition into
the state and may possess them lawfully. To the ex-
tent his complaint is about items that are simply un-
lawful to possess within the Commonwealth, or for
which one or another new resident cannot for what*
ever reason comply with the licensure requirements,
he may be correct, but in the absence of any constitu-
tional imitation — and the Supreme Judicial Court
found that in his case none was implicated -— the fact
that one may not bring into one state something that
may not lawfully be possessed there, even though it
may be lawfully be possessed in some other state, is
an unremarkable feature of our Federal system.

The defendant also argues that there is an unlawful
delegation of discretion in the statutory scheme. To
the extent that the defendant argues that certain de-
fenses available to him under G. L. c. 269, § 10 (a)
are not available to him under § 10 (m), which relates
to large capacity firearms and ammunition, the legis-
lature was free to make that choice. Contrary to the
suggestion in the defendant's brief, the statute does
not convey discretion on any state official to allow
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those defenses with respect to the weaponry de-
scribed in § 10 (m). Although prosecutors of course
have broad discretion in deciding what crimes to
prosecute, they have no authority under the statute
to.charge persons who have violated § 10 (m), on the
basis of some preference or judgment about some
such defendants, only with crimes under § 10 (a) as a
means to provide them with its defenses. Nor is there
any evidence in the record that any prosecutor has
ever done so. Beyond that, the defendant's claims
about dlscretlon in the system for firearms licensure,
as well as all the other claims contained in hls brief
before us to the extent we understand its arguments,
were ruled upon in the Supreme Judicial Court's
opinion in his dmectappea]. e C

The order of the motion judge entered July 29, 2019 ’
denying the defendant's motion for clanﬁwtlon is af-’
firmed.

So ordered. o
By the Court (Rubin, Desmond & Shin, JJ.1),
Clerk ‘ ‘

Entered: Jan;laly 4, 2022.

1 Thé panelists are listed in order of seniority.
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APPENDIX B

COMMONWEALTH vs. JOHN CASSIDY.

479 Mass. 527

January 5, 2018 - May 14, 2018

Court Below: Superior Court, Bristol County

Present: Gants, C.J., Lenk, Gaziano, Lowy, & Budd,
Jd.

SJC-12350

Firearms. Constitutional Law, Right to bear arms,
Vagueness of statute. Due Process of Law, Vagueness
of statute. Evidence, Firearm. Statute, Validity Prac-
tice, Criminal, Instructions to jury.

At the trial of indictments charging the defendant
~ with, inter alia, unlawful possession of a large capac-
ity firearm and unlawful possession of a large capacity
feeding device, the judge's instructions to the jury,
while far from a model of clarity, adequately explained
that the Commonwealth was required to prove that
the defendant either knew that a firearm or feeding
device he possessed qualified as having a large capac-
ity under G. L. c. 269, § 10 (m), or knew that the fire-
arm or feeding device was capable of holding more
than ten rounds of ammunition; further, the evidence
was sufficient to establish that the defendant knew
that the weapon and feeding devices he possessed
qualified as large capacity. [532-538] This court con-
cluded that the statutes governing unlawful posses-
sion of an assault weapon, unlawful possession of a
large capacity feeding device, unlawful possession of a
large capacity firearm, and unlawful possession of am-

munition are not unconstitutionally vague, where the -
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statutes clearly indicate what is required of individu-
als who wish to possess firearms legally in the Com-
monwealth [538-539];

further, the statutes do not violate the constitutional
right to bear arms [539-540].

INDICTMENTS found and returned in the Superior
Court Department on March 10, 2011. The cases were
tried before Robert C. Cosgrove, J.After review by the
Appeals Court, the Supreme Judicial Court granted
leave to obtain further appellate review.

John E. Cassidy, pro se. Mary E. Lee, Assistant Dis-
trict Attorney, for the Commonwealth. David
Rangaviz, Committee for Public Counsel Services, for
Erickson Resende, amicus curiae, submitted a brief.
William Burns, pro se, amicus curiae, submitted a
brief.

GAZIANO, J. The defendant lawfully purchased an
AK-47-style pistol and a nine millimeter pistol in
Texas and brought them with him when he moved to

Massachusetts in August, 2010, to attend Page 528
law school. At some point between that time and his
March 11, 2011, arrest, the defendant was advised by
a classmate that firearms must be registered in Mas-
sachusetts. See G. L. c. 140, §§ 129B, 131; G. L. c. 269,
§ 10 (a). Although he obtained the forms necessary to
register for a license to possess a firearm in Massachu-
setts, the defendant did not file them and did not ob-
tain a license to carry or a firearm identification (FID)
card; at trial, he testified that he could not afford to
pay the registration and licensing fees. Under Massa-
chusetts law, the nine millimeter pistol, which could
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hold twelve rounds of ammunition, fell within the def-
inition of a large capacity weapon;

such a weapon has separate licensing and registration -
requirements in the Commonwealth. See G. L. ¢. 269,
§ 10 (m). The AK-47-style pistol met the
Massachusetts definition of an assault weapon; pos-
session of such weapons is heavily restricted in the
Commonwealth. [Note 1] See G. L. c. 140, §§121,
131M. During a search of the defendant's apartment
pursuant to a search warrant, police officers located
the two pistols, four high capacity magazines, several
boxes of ammunition, and a bag containing loose
rounds of various types of ammunition in the defend-
ant's bedroom. He was charged with unlawful
possession of these items. The defendant did not dis-
pute that the weapons were his or that they were op-
erable firearms; in a recorded interview, portions of
which were read to the jury, he told an investigating
officer that he had legally purchased the weapons in
Texas and had brought them with him when he moved
to Massachusetts. The defendant also testified simi-
larly at trial. A Superior Court jury convicted the de-
fendant of unlawful possession of an assault weapon,
G. L. c. 140, § 131M; unlawful possession

of four large capacity feeding devices, G. L: c. 269, § 10
(m); unlawful possession of a large capacity firearm,
G. L. c. 269, § 10 (m); and unlawful possession of am-
munition, G. L. ¢. 269, § 10 (h). [Note 2] On appeal, the
defendant contends that his convictions of Page 529
possession of a large capacity firearm and large capac-
ity feeding devices should be overturned because the
Commonwealth failed to prove that he knew the fire-
arm and feeding devices he possessed qualified as
"large capacity,” meaning that they were capable of
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holding more than ten rounds of ammunition. See G.
L. c. 140, § 121. He argues also that Massachusetts
firearms statutes are unconstitutionally vague and
that they violate his right to bear arms under the Sec-
ond Amendment to the United States

Constitution and art. 17 of the Massachusetts Decla-
ration of Rights; in addition, he contends similarly °
that the Commonwealth's interpretation of art. 17 to
include a "collective" rather than an "individual” right
likewise deprives him of his right to bear arms. We
conclude that, to sustain a conviction under G. L. c.
269, § 10 (m), the Commonwealth must prove that a
defendant either knew the firearm or feeding device
met the legal definition of "large capacity" or knew it
was capable of holding more than ten rounds of am-
munition. Here, the judge adequately, if minimally,
instructed the jury on the elements necessary to
sustain a conviction, and a reasonable jury could have
inferred that the defendant knew that the nine milli-
meter pistol and the magazines were capable of hold-
ing more than ten rounds of ammunition. We conclude
also that the defendant has not shown a violation of
his rights under the Second Amendment or art. 17 by
any provision of G L. c. 269, § 10. Accordingly, we af-
firm the defendant's convictions. [Note 3]

1. Background. We recite the evidence the jury could
have found in the light most favorable to the Common-
wealth. See Commonwealth v. Latimore, 378

Mass. 671, 676-677 (1979). The defendant drove from
Texas to Massachusetts in August, 2010, to attend law
school. He brought two legally obtained firearms and
legally obtained magazines and ammunition with him
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and kept them in his’bedroom in a two-bedroom apart-
ment that he leased with another law student. On
March 2, 2011, Dartmouth police officers executed a
search warrant for the defendant's apartment. The of
ficers found a nine millimeter pistol under a pillow on
the defendant's bed; while there was no round in the
chamber and the safety was engaged, the pistol was
loaded. In a suitcase in a bedroom closet, officers Page
530 found an AK-47:style pistol with an empty maga-
zine, two additional magazines -- one loaded and one
unloaded -- that fit into that pistol, an extended mag-
azine for the nine millimeter pistol, full boxes of am-
munition, and a bag of loose ammunition. [Note 4] A
tag on the suitcase and .-

identification cards found' in the bedroom indicated
that it was the defendant's bedroom. The officers:
crossed the street to the parking lot of the law school,
where the defendant had been taken into custody. Af-
ter waiving the Miranda rights, the defendant in-
formed the officers that he had "an AK and a nine" in
his bedroom that were "legit" in Texas but not yet reg-
istered in' Massachusetts. In a video recorded inter-
view at the police station, the defendant again
indicated that-he had bought the two firearms in
Texas and had transported them to Massachusetts in
his vehicle when he drove to Massachusetts to

attend law school in"August, 2010. He said that he had
grown up around guns, had purchased the nine milli-
meter pistol for recreational use, and had '
fired both firearms in Texas. He also told the detective
that the AK-47-style pistol was not loaded, and that
the nine millimeter pistol had three or four

rounds in the magazine "[bJut definitely it's not full so
it's not going to wear the spring out on it." He said
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that, although he was not familiar with Massachu-
setts's firearms laws, he had learned from one of his
law school classmates that he was required to register
the firearms in Massachusetts. He obtained but did
not file the registration forms, because he did not have
enough money to pay the licensing fees. The defendant
was charged with unlawful possession of an assault
weapon, G. L. c. 140, § 131M; [Note 5] unlawful pos-
session of Page 531 four large capacity feeding devices,
G. L. c. 269, § 10 (m); unlawful possession of a large
capacity firearm, G. L. c. 269, § 10 (m); and unlawful
possession of ammunition, G. L. ¢. 269, § 10 (h). [Note
6] At trial on the seven firearm-related charges, two
Dartmouth police officers testified concerning the
search of the defendant's apartment and their inter-
views with him. Additionally, the head armorer of the
Dartmouth police department, who is in charge of the
department's firearms, identified the firearms, maga-
zines, and various types of ammunition, test fired the
two pistols, and testified that the firearms and maga-
zines were fully functional. He indicated that the three
magazines for the AK-47-style pistol each could hold
thirty rounds of ammunition, the nine millimeter pis-
tol with its original magazine could hold twelve
rounds, and the extended magazine for the nine milli-
meter pistol was an after-market magazine that was
"much larger than the one that came with the gun"
and could hold either fifteen or twenty rounds. Finally,
he testified that an application for a license to carry or
an FID card costs one hundred dollars. See G. L. c.
140, §§ 129B (9A), 131 (). Page 532 The defendant tes-
tified in his own defense. He said that the firearms
were his, he had been hunting since he was eight years
old, he purchased the firearms legally in Texas and
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brought them with him when he started law school,
and he had not applied for a license or FID card after
his arrival in Massachusetts. The defendant was con-
victed of all of the firearms charges. The defendant in-

- itially sought relief before a single justice in the county
court, pursuant to G. L. c. 211, § 3; that petition was
denied without a hearing. The Appeals Court thereaf-
ter affirmed the defendant's convictions in a memo-
randum and order pursuant to its rule 1:28. We then
granted the defendant's application for further appel-
late review.

2. Discussion. The defendant contends that his convic-
tions under G. L. c. 269, § 10 (m), should be overturned
because the Commonwealth failed to prove that he
knowingly possessed a large capacity firearm and
large capacity feeding devices. The defendant also ar-
gues that the statutes under which he was convicted
are unconstitutionally vague because they are too
complex to be understood and are enforced arbitrarily.
In addition, he contends that the statutes violate his
right to bear arms under the Second

Amendment and art. 17 by impermissibly regulating
possession of firearms. a. Knowledge that firearms
and feeding devices have a large capacity. General
Laws c. 269, § 10 (m), prohibits individuals from
"knowingly" possessing or having under their control
a large capacity weapon or large capacity feeding de-
vice unless they possess a class A or class B license to
carry firearms. Under G. L. ¢. 140, § 121, a large ca-
pacity weapon is defined as "any firearm . . . (i) that is
semiautomatic with a fixed large capacity
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feeding device; (ii) that is semiautomatic and capable
of accepting, or readily modifiable to accept, any de-
tachable large capacity feeding device; (iii) that em-
ploys a rotating cylinder capable of accepting more
than ten rounds of ammunitionin a . . . firearm . . . ;
or (iv) that is an assault weapon." A large capacity
feeding device is "a fixed or detachable magazine,

box, drum, feed strip or similar device capable of ac-
cepting, or that can be readily converted to accept,
more than ten rounds of ammunition."” Id. The defend-
ant contends that in order to sustain his conviction un-
der G. L. c. 269, § 10 (m), the Commonwealth was re-
quired to prove both that he knew he possessed a fire-
arm and that he knew Page 533 that that firearm
qualified as "large capacity."” [Note 7] In support of this
argument, he relies on Staples v. United States, 511
U.S. 600, 602 (1994), where the United States Su-
preme Court held that, in order to convict the defend-
ant of the illegal possession of a machine gun, in vio-
lation of 26 U.S.C. § 5845(a)(6), prosecutors were re-
quired to prove that he knew his rifle had the charac-
teristics that brought it within the statutory definition
of a machine gun. The Court differentiated firearms
and rifles from other dangerous devices, such as hand
grenades, that are highly regulated under public wel-
fare statutes. Id. at 609-610 (distinguishing United
States v. Freed, 401 U.S. 601 [1971]). Because the type
of weapon owned by that defendant might "give no ex-
ternally visible indication that it is fully automatic," it
was possible that the government's reading of the stat-
ute "would impose criminal sanctions on a class of per-
sons whose mental state ignorance of the characteris-
tics of weapons in their possession -- mald]e their ac-
tions entirely innocent." Id. at 614-615. By contrast,
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the Commonwealth points to this court's decision in
Commonwealth v. O'Connell, 432 Mass. 657, 663-664
(2000), in which this court held that the Common-
wealth was not required to prove that a defendant was
aware of the length of the shotgun he possessed in or-
der to be convicted of possession of a sawed-off shot-
gun. "Although knowledge is an essential element of
each crime, . . . the Commonwealth néed not prove
that the defendant knew that the physical character-
istics of the firearm he possessed (such as barrel
length) rendered it subject to regulation. . . . Where, as

here, the jury could have inferred that the defendant

knew a particular firearm was in his possession, his

ignorance vis-a-vis that firearm's dimensions is not a-

valid defense." Id. The Commonwealth argues

that "large capacity" is a type of physical characteris-
tic similar to barrel length. "Our primary duty in in-
terpreting a statute is 'to effectuate the intent of the
Legislature in enacting it." Sheehan v. Weaver, 467
Mass. 734, 737 (2014), quoting Water Dep't of Fairha-
ven v. Page 534 Department of Envtl. Protection, 455
Mass. 740, 744 (2010). "Ordinarily, where the lan-
guage of a statuite is plain and unambiguous, it is con-
clusive as to legislative intent." Thurdin v. SEI Bos-
ton, LLC, 452 Mass. 436, 444 (2008). That said, "[wle
will not adopt a literal construction of a statute if the
consequences of such construction are absurd or un-
reasonable." Attorney Gen. v. School Comm. of Essex,
387 Mass. 326, 336 (1982). See Black's Law Dictionary
11-12 (10th ‘ed. 2014) (defining "absurdity" as "being
grossly unreasonable” and "[a]n interpretation that
would lead to an unconscionable result, esp. one that .
.. the drafters could not have intended"). "Where the
words of the statute are ambiguous, we strive to make
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it an effectual piece of legislation in harmony with
common sense and sound reason and consistent with
legislative intent" (quotations and citation omitted).
Commonwealth v. Pon, 469 Mass. 296, 302 (2014). To
determine the elements that the Commonwealth must
prove, we begin with the text of G. L. ¢. 269, § 10 (m).
That statute provides, in relevant part: "[Alny person
not exempted by statute who knowingly has in his pos-
session, or knowingly has under his control in a vehi-
cle, a large capacity

weapon or large capacity feeding device therefor who
does not possess a valid Class A or Class B license to
carry firearms . . . , except as permitted or otherwise
provided under this section or [G. L. c.] 140, shall be
punished by imprisonment in a [S]tate prison for not
less than two and one-half years nor more than ten
years. The possession of a valid firearm identification
card issued under [G. L. c. 140, § 129B,] shall not be a
defense for a violation of this subsection; provided,
however, that any such person charged with violating
this paragraph and holding a valid firearm identifica-
tion card shall not be subject to any mandatory mini-
mum sentence imposed by this paragraph." Courts
generally interpret criminal statutes in a manner that
1s consistent with ordinary English usage. Flores-
Figueroa v. United States, 556 U.S. 646, 652 (2009).
"That is to say courts ordinarily read a phrase in a
criminal statute that introduces the elements of a
crime with the word 'knowingly' as applying that word
to each element." Id. As the Supreme Court has
explained: "In ordinary English, where a transitive
verb has an object, listeners in most contexts assume
that an adverb (such as Page 535 knowingly) that
modifies the transitive verb tells the listener how the
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subject performed the entire action, including the ob-
ject as set forth in the sentence. Thus, if a bank official
says, 'Smith knowingly transferred the funds to his
brother's account,' we would normally understand the
bank official's statement as telling us that Smith knew
the account was his brother's. Nor would it matter if
the bank official said 'Smith knowingly -

transferred the funds to the account of his brother.’ In
either instance, if the bank official later told us that
Smith did not know the account belonged to

Smith's brother, we should be surprised. . . . Similar
examples abound. If a child knowingly takes a toy that
belongs to his sibling, we assume that the

child not only knows that he is taking something, but
that he also knows that what he is taking is a toy and
that the toy bélongs to his sibling" (emphasis in origi-
nal). Id. at 650-651. See Commonwealth v. Daley, 463
Mass. 620, 624 (2012). See also A. Scalia & B.A. Gar-
ner, Reading Law: The Interpretation of Legal Texts
140-141, 147-151 (2012). The Commonwealth's reli-
ance on O'Connell, 432 Mass. at 663-664, is misplaced.
That case addresseés a conviction under G. L. ¢. 269, §
10 (c), a statute that does not explicitly include the
word "knowingly." [Note8] Accordingly, we did not
construe the term "knowingly" as applying to the en-
tire direct object of "a sawed-off shotgun,” and re-
quired the Commonwealth to prove in that case only
the defendant's knowledge that he possessed the fire-
arm. Id. But see Commonwealth v. Johnson, 461
Mass. 44, 52-53 (2011) (concluding that G. L. c. 269, §
10 [h], which criminalizes unlawful possession of am-
munition and does not explicitly include mens rea re-
quirement, contains implicit knowledge requirement)..
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When an adverb such as "knowingly" is explicitly in-
serted in a statute to modify a verb, it necessarily
must modify the object of that verb: it matters what
the defendant knowingly had in his or her possession.
Then, "once [theadverb] is understood to modify the
object of [that] verb{], there is no reason to believe it
does not Page 536 extend to the phrase which limits
that object." Flores-Figueroa, 556 U.S. at 657 (Scalia,
J., concurring in part and concurring in the judgment).
Thus, in G. L. ¢. 269, § 10 (m), "knowingly" is an ad-
verb that modifies both the transitive verb phrase,
"has in his possession," and the entire direct object of
the verb, "large capacity weapon." Accordingly, as one
of the elements of a charge under G. L. c. 269, § 10 (m),
the Commonwealth must prove that a defendant ei-
ther knew a firearm or feeding device he or she pos-
sessed

qualifies as having a large capacity under the statute
or knew that the firearm or feeding device is capable
of holding more than ten rounds of ammunition. Here,
the judge instructed the jury on the elements they
were required to find in order to convict the defendant
of unlawful possession of large capacity weapons and
feeding devices as follows: "[Tlhe Commonwealth
must prove three things beyond a reasonable doubt[:]
first, that the defendant possessed and had under his
control a large capacity weapon [or feeding devicel;
second, that what the defendant possessed or had un-
der his control met the legal definition of a large ca-
pacity weapon [or feeding devicel; and, third, that the
defendant knew that he possessed or had under his
control a large capacity weapon [or feeding device]."
The judge then provided the statutory definitions for
large capacity weapons and feeding devices. While far
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from a model of clarity, and not a form of words we
would encourage to be used in the future, the judge's
instructions

were appropriate. He adequately explained the ele-
ments of the offense, including the requirement that
the defendant must know that he possessed a large ca-
pacity weapon or feeding device. [Note 9] In addition
to challenging the jury instruction, the defendant also
challenges the sufficiency of the Commonwealth's evi-
dence to establish that he knew that the weapon and
feeding devices he possessed qualified as "large capac-

ity." In reviewing a challenge to the sufficiency of the

evidence, we ask "whether, after viewing the evidence
in the light most favorable to the prosecution, any ra-
tional trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt" (em-
phasis in original). Page 537 Latimore, 378 Mass. at
677, quoting Jackson v. Virginia, 443 U.S. 307,
319(1979). There was no direct evidence that the de-
fendant knew that the nine

millimeter pistol and the magazines had large capaci-

ties as defined under Massachusetts law. "But

knowledge can be inferred from circumstantial
evidence, including any external indications signaling
the nature of the weapon." Staples v. United States,

511 U.S. 600, 615 n.11 (1994) ("firing a
fully automatic weapon would make the regulated

characteristics of the weapon immediately apparent to

its owner"). See Commonwealth v. Romero, 464 Mass.
648, 653 (2013) ("Proof of possession of [contraband]
may be established by circumstantial evidence, and
the inferences that can be drawn therefrom" [citation
omitted]). The same is true for knowledge



20a

that a firearm or feeding device qualifies as "large ca-
pacity”" under Massachusetts law. Based on the evi-
dence, as viewed in the light most favorable to the
Commonwealth, the jury could have inferred that the
defendant knew that the nine millimeter pistol and
four magazines could hold more than ten rounds of
ammunition. The defendant had owned the firearms
and magazines for a significant period of time; he tes-
tified that he purchased the nine millimeter pistol at
a particular gun store in Houston sometime "between
the end of 2008 . . . [and the] beginning of 2009," and
the AK-47-style pistol at the same store during the fall
of 2009. He had fired the firearms in Texas. He was
familiar with firearms more generally, had owned
other firearms in the past, and had been hunting since
he was eight years old. The defendant also demon-
strated knowledge of the nine millimeter

pistol's capacity by indicating that he did not fully load
the magazine so that he would not wear out the spring.
In addition, the three magazines for the

AK-47-style pistol each were capable of holding thirty
rounds of ammunition, and were noticeably larger
than a magazine that holds ten rounds. Similarly,

the extended, after-market magazine for the nine mil-
limeter pistol, which the defendant had purchased
separately, could hold either fifteen or twenty

rounds; it, too, was noticeably larger than the stock
magazine that was in the pistol when it was found,
which the firearms expert testified holds twelve
rounds. Given the defendant's testimony about pur-
chasing, loading, and shooting the two firearms; the
manner in which he kept the AK-47-style pistol with
its magazine unloaded; the manner in which he kept
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the nine millimeter pistol partially loaded (to save the
spring from wear), but locked (for safety and
accessibility); Page 538 and the obvious large size of
the thirty-round "banana-style" magazines and the af-
ter-market magazine, the jury reasonably could have
inferred that the defendant was aware that the maga-
zines held more than ten rounds of ammunition. b.
Vagueness. The defendant also challenges the stat-
utes under which he was convicted as being unconsti-
tutionally vague, arguing that they are too

complex to be understood and also are enforced arbi-
trarily. "A law is void for vagueness if persons of com-
mon intelligence must necessarily guess at its
meaning and differ as to its application . . . or if it sub-
jects people to an unascertainable standard" (quota-
tions and citations omitted). Chief of Police

of Worcester v. Holden, 470 Mass. 845, 854 (2015). See
United States v. Williams, 553 U.S. 285, 304 (2008)
("A conviction fails to comport with due

process if the statute under which it is obtained fails
to provide a person of ordinary intelligence fair notice
of what is prohibited, or is so standardless that it au-
thorizes or encourages seriously discriminatory en-
forcement"). The defendant cites statistics showing
that more than one-half of firearm charges in Massa-
chusetts are dismissed and few result in sentences of
incarceration. Standing alone, however, these statis-
tics are insufficient to demonstrate arbitrary enforce-
ment. "What renders a statute vague is not the possi-
bility that it will sometimes be difficult to determine
whether the incriminating fact it establishes has been
proved; but rather the indeterminacy of precisely what
that fact 1s." Williams, 553 U.S. at 306.
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Thus, statutes are determined to be unconstitution-
ally vague when officials possess unfettered discretion
to decide whom to charge. See Kolender v.

Lawson, 461 U.S. 352, 360-361 (1983) (statute requir-
ing individuals to carry "'credible and reliable' identi-
fication" was unconstitutionally vague on its face "be-
cause it encourages arbitrary enforcement by failing
to describe with sufficient particularity what a suspect
may do in order to satisfy the statute"); Common-
wealth v. Williams, 395 Mass. 302, 304-306 (1985)(or-
* dinance prohibiting sauntering and loitering "in such
a manner as to obstruct . . . travellers" was unconsti-
tutionally vague); Commonwealth v.

Sefranka, 382 Mass. 108, 110 (1980) (term "lewd, wan-
ton and lascivious person" is unconstitutionally
vague). There is no such indeterminacy here. The stat-
utes challenged by the defendant clearly indicate what
is required of individuals who wish to possess firearms
legally in the Commonwealth. The Page 539 defend-
ant testified that he was aware before his arrest that
Massachusetts required registration of firearms, and
that he had not registered either of his weapons be-
cause of the cost. In some circumstances, the Supreme
Court has concluded that ignorance of the law may be
a defense, where proscribed conduct is completely pas-
sive and a defendant has no reason to know of the re-
quirements of the law. See Lambert v. California, 355
U.S. 225, 228-230 (1957) (holding that defendant could
not be convicted of violating felon registration ordi-
nance by virtue of her mere presence in city). Such a
claim is unrelated to a facial vagueness challenge, and
does not appropriately

describe the defendant's conduct here. The defend

ant's vagueness claim therefore fails.
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c. Right to bear arms. Finally, the defendant argues
that the statutes under which he was convicted violate
his constitutional right to bear arms, protected by the
Second Amendment and art. 17. [Note 10] In District
of Columbia v. Heller, 554 U.S. 570, 635 (2008), the
Supreme Court held that a complete ban on handguns
and a requirement that firearms held in a home be
kept unloaded and disassembled violated the Second
Amendment. Two years later, in McDonald v. Chicago,
561 U.S. 742, 791 (2010), the Court held that the Sec-
ond Amendment also applies to the States through the
Fourteenth Amendment to the United States Consti-
tution. Yet, "the right secured by the Second Amend-
ment 1s not unlimited." Heller, supra at 626. Regula-
tions other than total handgun bans are permissible
so long as they do not interfere with the Second
Amendment's "core lawful purpose of selfdefense." Id.
at 630, 636. Since then, we have rejected challenges to
Massachusetts's firearms :

statutes on Second Amendment and art. 17 grounds.
See, e.g., Commonwealth v. Gouse, 461 Mass. 787,
800-801 (2012); Commonwealth v. Johnson, 461 Mass.
44, 57-59 (2011); Commonwealth v. Loadholt, 460
Mass. 723, 723-724, 726 (2011); Commonwealth:v.
Powell, 459 Mass. 572, 573 (2011), cert. denied, 565
U.S. 1262 (2012). Relying on Heller, 554 U.S. at 626-
627, we determined that. "an individual's Second
Amendment right does not prohibit laws regulating
who may purchase, possess, and carry firearms, and
where such weapons may be Page 540 carried." John-
son, supra at 57. Furthermore, "the requirement of li-
censing before one may possess a firearm or ammuni-
tion does not by itself render the licensing statute un-
constitutional on its face." Id. at 58, citing Loadholt,
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supra at 726. That ruling is dispositive here. The as-
sault weapon statute under which the defendant was
convicted, G. L. c. 140, § 131M, also is not prohibited
by the Second Amendment, because the right "does not
protect those weapons not typically possessed by lawa-
biding citizens for lawful purposes." Heller, 554 U.S.
at 625. The Second Amendment does not grant "a right
to keep and carry any weapon whatsoever in any man-
ner whatsoever and for whatever purpose." Id. At 626.
A ban on assault weapons is more similar to the re-
striction on shortbarreled shotguns upheld in United
States v. Miller, 307 U.S. 174, 178 (1939), than the
handgun ban overturned in Heller. "In the absence of
any evidence tending to show that possession or use of
a 'shotgun having a barrel of less than eighteen inches
in length' at this time has some reasonable relation-
ship to the preservation or efficiency of a well[-lregu-
lated militia, we cannot say that the Second Amend-
ment guarantees the right to keep and bear such an
instrument." Miller, supra. See Heller, supra at 627
(suggesting that "weapons that are most useful in mil- -
itary service - M-16 rifles and the like -- may be
banned"). Several United States Courts of Appeals
have upheld similar bans on assault weapons. See
Heller v. District of Columbia, 670 F.3d 1244, 1247-
1248, 1262 (D.C. Cir. 2011) ("the prohibition of semi-
automatic rifles and large-capacity magazines does
not effectively disarm individuals or substantially af-
fect their ability to defend themselves"). See, e.g.,
Kolbe v. Hogan, 849 F.3d 114, 121 (4th Cir.), cert.

denied, 138 S. Ct. 469 (2017); New York State Rifle &
Pistol Ass'n, Inc. v. Cuomo, 804 F.3d 242, 247-248 (2d
Cir. 2015), cert. denied sub nom. Shew v. Malloy, 136
S. Ct. 2486 (2016); Friedman v. Highland Park, 784
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F.3d 406, 412 (7th Cir. 2015), cert. denied, 136 S. Ct.
447 (2015). The defendant's claims that the Common-
wealth's firearms statutes violate the Second Amend-
ment and art. 17 on vagueness grounds, or because
they deprive citizens of their right to bear arms, there-
fore fail.

Judgments affirmed.

Appendix.

Model Jury Instruction Regardmg Unlawful Posses-
sion of Large

Capacity Weapons and/or Feeding Devices

The defendant is charged with unlawfully possessmg-'
a large capacity (weapon) (feeding device).

Inorder to-prove the defendant guilty of this offense,
the Commonwealth must prove four elements beyond °
a reasonable doubt: First: That.the defendant pos-
sessed an item; Second: That the item meets the legal
definition of "large capacity (weapon)(feeding device)";
Third: That the defendant knew that (he) (she) pos-
sessed that (weapon) (feeding device); and Fourth:
That the defendant knew that the (weapon) (feeding
device) met the legal definition of a large capacity
(weapon) (feeding device) or was capable of holding
more than ten rounds of ammunition. To prove the
first element, the Commonwealth must prove beyond
a reasonable doubt that the defendant possessed the
(firearm) (feeding device). A person "possesses" some-
thing if (he) (she) has direct physical control or custody
of it at a given time. To prove the second element, the
Commonwealth must prove beyond a reasonable
doubt that the item in question met the legal defini-
tion of a large capacity (weapon) (feeding device). (A
large capacity weapon is defined in our law as any fire-
arm, rifle, or shotgun that is’semiautomatic and has a-
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fixed large capacity feeding device or is capable of ac-
cepting, or readily modifiable to accept, any detacha-
ble large capacity feeding device, or any firearm, rifle,
or shotgun that employs a rotating cylinder capable of
accepting more than ten rounds of ammunition or
more than five shotgun shells.) (A large capacity feed-
ing device is defined in our law as a fixed or detachable
magazine, box, drum, feed strip, or similar device ca-
pable of accepting, or that can be readily converted to
accept, more than ten rounds

of ammunition or more than five shotgun shells.) To
prove the third element, the Commonwealth must
prove beyond a reasonable doubt that the defendant
knew that (he) (she) was in possession of a (weapon)
(feeding device). To prove the fourth element, the
Commonwealth must prove beyond a reasonable
doubt either that the defendant knew that that the
(weapon) (feeding device) met the legal definition of
"large capacity" or that the defendant knew that the
(weapon) (feeding device) was capable of accepting, or
readily modifiable to accept, more than ten rounds of
ammunition or more than five shotgun shells. This re-
quires you to make a decision about the defendant's
state of mind at the time of the alleged unlawful pos-
session of a large capacity (weapon) (feeding device).
You may examine the defendant's actions and words,
and all of the surrounding circumstances, to help you
determine the extent of the defendant's knowledge.
FOOTNOTES

[Note 1] As the defendant argued, under Texas law,
there is no separate category of

"high capacity" handguns, and no license is requ1red
to possess a handgun in an individual's home or vehi-
cle, or to possess a rifle. See Tex. Penal Code Ann. §§
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46.01, 46.02, 46.05. [Note 2] Before sentencing, the
‘Commonwealth entered nolle prosequis on one count
charging assault and battery, one count charging as-
sault by means of a dangerous weapon (a metal folding
chair), and one count charging assault and

battery by means of a dangerous weapon. Those
charges stemmed from an alleged altercation between
the defendant and his housemate, which led to the is-
suance of the search warrant; the charges were not
prosecuted at trial.

[Note 3] We acknowledge the amicus briefs submitted
by Erickson Resende and William Burns. '
[Note 4] General Laws c. 140, § 121, distinguishes ri- "’
fles from firearms, defining a rifle as "a weapon having
a rifled bore with a barrel length equal to or greater
than [sixteen] inches" and a firearm as "a pistol, re-
volver or other weapon of any description . . . of which
the length of the barrel or barrels is less than [sixteen]
inches." One of the officers testified that when he first
discovered the defendant's AK-47-

style pistol, he thought it was an AK-47-style rlﬂe but
"[blased on the specifications of the firearm, it was
later found to be a pistol.”

[Note 5] Under G. L. c. 140, § 121, "Assault weapon',
shall have the same meaning as a semiautomatic as-
sault weapon as defined in the federal Public Safety
and Recreational Firearms Use Protection Act, 18
U.S.C. [§] 921(a)(30) as appearing in such section on
September 13, 1994, and shall include, but not be lim-
ited to, any of the weapons, or copies or duplicates of
the weapons, of any caliber, known as: (i) Avtomat
Kalashnikov (AK) (all models); (i1) Action Arms Israeli
Military Industries UZI and Galil; (iii) Beretta Ar70
(8C-70); (iv) Colt AR-15; (v) Fabrique National
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FN/FAL, FN/LAR and FNC; (vi) SWD M-10, M-11, M-
11/9 and M-12; (vi) Steyr AUG:; (vii) INTRATEC TEC-
9, TEC-DC9 and TEC-22;and (viii) revolving cylinder
shotguns, such as, or similar to, the Street Sweeper
and Striker 12; provided, however, that the term as-
sault weapon shall not include: (i) any of the weapons,
or replicas or duplicates of such weapons, specified in
appendix A to 18 U.S.C. [§] 922 as appearing in such
appendix on September 13, 1994, as such weapons
were manufactured on October 1, 1993; (i) any
weapon that is operated by manual bolt, pump, lever
or slide action; (iii) any weapon that has been rendered
permanently inoperable or otherwise rendered perma-
nently unable to be designated a semiautomatic as-
sault weapon; (iv) any weapon that was manufactured
prior to the year 1899; (v) any weapon that is an an-
tique or relic, theatrical prop or other weapon that is
not capable of firing a projectile and which is not in-
tended for use as a functional weapon and cannot be
readily modified through

a combination of available parts into an operable as-
sault weapon; (vi) any semiautomatic rifle that cannot
accept a detachable magazine that holds more than
five rounds of ammunition; or (vii) any semiautomatic
shotgun that cannot hold more than five rounds of am-
munition in a fixed or detachable magazine."[Note 6]
As discussed, the defendant also was charged with as-
sault by means of a '

dangerous weapon (a metal folding chair), G. L. c. 265,
§ 15 (b); assault and

battery, G. L. c. 265, § 13A; and assault and battery by
means of a dangerous weapon, G. L. ¢. 265, § 15A (b).
The Commonwealth did not pursue these charges. See
note 2, supra. [Note 7] The defendant also contends
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that if the weapons and feeding devices had not been
considered "large capacity,” he would not have been
required to obtain an FID card to possess them within
his home. In support of this argument, the defendant
cites G. L. c..140, § 129C (u), which allows some non-
residents who hold alicense in another State to be ex-
empt from Massachusetts licensing requirements
"provided . . . that the licensing requirements of such
nonresident's [S]tate of residence are as stringent as
the requirements of the [Clommonwealth for a firearm
identification card . . . ." The defendant presented no
evidence, however, that his Texas license would have
satisfied that requirement. [Note 8] General Laws c.
269, § 10 (c), provides, in relevant part: "[Wlhoever
owns, possesses or carries on his person, or carries on
his person or under his control in a vehicle, a sawed-
off shotgun, as defined in [G. L. c. 140, § 121], shall be
punished . . . ."[Note 9] A model instruction for prose-
cution of charges of unlawful possession of

large capacity weapons and feeding devices is set forth
in the Appendix. [Note 10] Because he did not apply
for a license to carry or an FID card, the

defendant cannot properly raise an as-applied chal-
lenge, see Commonwealth v. Johnson, 461 Mass. 44,
58 (2011), citing Commonwealth v. Powell, 459 Mass.
572, 589-590 (2011), cert. denied, 565 U.S. 1262
(2012), and he appropriately does not

do so.
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APPENDIX C

COMMONWEALTH vs. BRIAN K. HARRIS.

481 Mass. 767- March 29, 2019

Court Below: District Court, Lowell Division

Present: Gants, C.J., Gaziano, Lowy, Budd, Cypher, &
Kafker, JJ.SJC-12607

Firearms. License. Constitutional Law, Right to bear
arms, Right to travel. Practice, Criminal, Instructions
to jury, Conduct of prosecutor.

A District Court judge did not err in denying the crim-
inal defendant’s facial challenge to G. L. ¢. 269, § 10
(a), which provides for punishment of any individual
who, except as provided or exempted by statute, know-
ingly has in his or her possession, or knowingly has
under his or her control in a vehicle, a loaded or un-
loaded firearm, where, even if possession of a Massa-
chusetts firearm license were an element of the stat-
ute rather than an affirmative defense, the defendant
lacked such a license. [771-773] There was no merit to
a criminal defendant’s contention that G. L. ¢. 269, §
10 (a), and G. L. c. 140, § 129C (h), unconstitutionally
prohibit nonresidents from traveling with handguns
in or through the Commonwealth. [773-774] A District
Court judge did not err in denying the defendant’s mo-
tion to dismiss a criminal complaint charging him
with illegal possession of a firearm, where there was
probable cause to believe that the defendant, who pos-
sessed a valid New Hampshire firecarm license at the
time police took his firearm, had been living in Massa-
chusetts for several months but did not apply for a
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Massachusetts firearm license within sixty days of his
- arrival in the Commonwealth. [774-776]At the trial of
a criminal complaint charging the defendant with ille-
gal possession of a firearm, the judge did not err in
denying the defendant’s request for a jury instruction
on 18 U.S.C. § 926A, which allows a person to
transport a firearm and ammunition from one State
through a second State to a third State without regard
for the second State’s gun laws, where the facts of the
case did not warrant such an instruction; further,
there was no basis for instructing on the exception for
a gun owner who is in or on his or her residence or
place of business, given that the firearm was recovered
from the defendant’s vehicle and he claimed to have
no residence or place of business in the Common-
wealth, and the instruction on residence did not de-
prive the defendant of an affirmative defense or con-
fuse the jury with respect to the exemption for nonres-
idents who possess Mas‘sachus_etts temporary firearm
licenses. [777-782]At a criminal trial, a question posed
by the prosecutor on redirect examination did not cre-
ate a substantial risk of a miscarriage of justice, where
the defendant had opened the door to the admission of
the evidence. [782-783] COMPLAINT received and
sworn to in the Lowell Division of the District Court
Department on May 1, 2017. Page 768 A motion to dis-
miss was heard by Barbara Savitt Pearson, J., and the
cases were tried before James W. Coffey, J. The Su-
preme Judicial Court granted an application for direct
appellate review. '
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Christopher DeMayo for the defendant. Ashlee R.
Mastrangelo, Assistant District Attorney (Melissa
Weisgold Johnsen, Assistant District Attorney, also
present) for the Commonwealth. Maura Healey, Attor-
ney General, & Thomas E. Bocian, Assistant Attorney
General, for the Attorney General, amicus curiae, sub-
mitted a brief.

GAZIANQO, J. This case concerns challenges to the fire-
arms licensing statute by the defendant, a firearm
owner licensed to carry firearms in New Hampshire,
who moved to the Commonwealth and did not obtain
a Massachusetts firearm license within the sixty-day
statutory time period for new residents. Upon his re-
turn from a brief visit to New Hampshire, the defend-
ant, who was intoxicated, got into a confrontation with
his girlfriend in the early morning hours of September
12, 2015; she fled the apartment and called police. Of-
ficers returned with her to the apartment and spoke
with the defendant, who agreed that he owned a Glock
43 pistol, and told them that it was in the trunk of his
vehicle. Officers retrieved the weapon for "safekeep-
ing" and kept the defendant overnight at the police
station for his own safety after they determined he
was too intoxicated to drive. The defendant was not
arrested, but two criminal complaints subsequently is-
sued from the District Court charging him with un-
lawful possession of a firearm in violation of G. L. c.
269, § 10 (h) (1); unlawful possession of ammunition in
violation of G. L. c. 269, § 10 (h) (1); and unlawful pos-
session of a firearm in violation of G. L. ¢. 269, § 10 (a).
[Note 1] A District Court jury convicted the defendant
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on all charges. He appealed, and we allowed his appli-
cation for direct appellate review. Page 769 The de-
fendant challenges the denial of his motion to dismiss
the complaint charging unlawful possession of a fire-
arm in violation of G. L. ¢. 269, § 10 (a), on constitu-
tional grounds. [Note 2] In the alternative, he requests
a new trial on the grounds of asserted errors in the
jury instructions and purported prejudice as a result
of assertedly improper questioning of a witness by the
prosecutor. We affirm. [Note 3] Discussion. 1. Motion
to dismiss. a. Factual background. The limited facts
before the judge were drawn predominantly from a po-
lice report submitted as an exhibit to the defendant's
motion to dismiss. In January 2015, Patty [Note 4] and
the defendant started dating. At the time, Patty was
living in an apartment in Tewksbury. In late May
2015, the defendant moved into Patty's apartment. On
June 4, 2015, Patty and the defendant removed some
of her belongings from the apartment to make room
for the defendant's belongings. That night, the defend-
ant woke Patty by yelling. He pushed her across the
room and pinned her to a wall. The defendant had
found a photograph of Patty's former boyfriend. The
defendant said that he would "mutilate" the former
boyfriend "in front of [Patty] . . . or worse." He also said
that he would "assassinate anyone [he] wantled] any-
time [he] want[ed]," and told Patty that he was "the
most brutal person [she] will meet." The defendant
counted rounds of ammunition and identified jackets
he would wear at his victims' funerals. On Septem-
berll, 2015, the defendant and Patty were in the
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Tewksbury apartment. They had a verbal argument
about Patty's work schedule, during which the defend-
ant was verbally abusive. He went to the bedroom
closet, where he retrieved a weapon that Patty identi-
fied as his "Glock." There was no indication that the
firearm was loaded, but Patty also saw ammunition.
The defendant removed articles of his clothing from
the closet; packed them, with the Glock, in a backpack;
and left the apartment. The defendant planned to
"stay in New Hampshire for the night." The defendant
did not end up staying in New Hampshire. Rather, at
approximately 1 a.m. on September 12, 2015, "after
drinking," he came home to Tewksbury. He was intox-
icated. Patty was asleep and did not hear the defend-
ant enter the apartment. Page 770 The defendant
"threw on the lights and pulled the blankets off" Patty.
He became enraged when she told him that "he was
drunk" and that she "wanted nothing to do with him
in [that] state." He began throwing items around and
"trashing the apartment," while yelling at Patty and
using obscene language. Thinking about the Glock and
the defendant's earlier actions, Patty became fearful
for her safety. In an attempt to calm the defendant,
Patty called his father, but this resulted in the defend-
ant becoming yet more enraged. Patty grabbed her dog
and keys, and called police as she fled the apartment;
the defendant ran after her. After Patty got into her
vehicle, the defendant "banged on" its exterior. Patty
drove to a prearranged location, where she waited for
the police. At approximately 1:30 a.m., multiple uni-
formed officers responded in marked cruisers. Patty
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informed them that she was unsure if the defendant
"had the Glock in [his] vehicle or in his possession,"
and consented to a protective sweep of the apartment.
The officers formed a contact team and entered the
apartment building. An officer used a cellular tele-
phone to call the defendant, and requested that he
step outside. The defendant complied. He said that he
"had gone out drinking" before "coming home" to
Tewksbury. He also acknowledged that he did not
have a Massachusetts firearm license. Instead, he pro-
duced a New Hampshire firearm license. The defend-
ant said that he had a Glock 43 (a nine millimeter pis-
tol) in the trunk of his vehicle. He consented to a
search of the vehicle, during which officers located the
firearm and ammunition. At the scene, Patty re-
quested an emergency protection order under G. L. ¢.
209A. A judge issued the order, which was sexrved on
the defendant. Pursuant to the order, officers confis-
cated the defendant's firearm and ammunition for safe
keeping. While they were doing so, the defendant com-
mented that he "had connections” and would regain
possession of the Glock. He also said that the protec-
tion order "won't stick." The defendant was not ar-
rested. Rather, he was placed in protective custody
when, after he failed multiple sobriety tests, officers
determined that he would be unable to drive safely
from the scene. As a result of the restraining order, the
Atkinson, New Hampshire, police chief revoked the
defendant's New Hampshire firearm license. Criminal
complaints against the defendant ultimately were
filed; he moved to dismiss the complaints. At a hearing
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on the Page 771 miotion, the defendant asserted an af
firmative defense predicated on his by-then-revoked
New Hampshire firearm license. In addition, he main-
tained that he was a New Hampshire resident who
had been traveling "in or through the Commonwealth"
.at the time of the domestic dispute. The judge noted,
however, that the|defendant's residency status was a
disputed issue of fact that could not be decided on a
motion to dismiss. The judge denied the defendant's
motion and found probable cause to believe the de-
fendant was a resident of the Commonwealth and had
been living with Patty in Tewksbury while unlawfully
possessing a firearm. We discern no error in the
judge's decision..

b. Massachusetts firearm license. In his motion to dis-
miss, the defendant raised both facial and as-applied
challenges to the constitutionality of G. L. ¢. 269, § 10
(a). On appeal, he pursues only a facial challenge, and
that only summarily. [Note 5] "A facial challenge is an
attack on a statute itself as opposed to a particular ap-
plication." Los Angeles v. Patel, 135 S. Ct. 2443, 2449
(2015). "Facial challenges are disfavored" because
they "run contrary to the fundamental principle of ju-
dicial restraint" and "threaten to short circuit the
democratic process by preventing laws embodying the
will of the people from being implemented in a manner
consistent with the Constitution" (citation omitted).
See Washington State Grange v. Washington State
Republican Party, 552 U.S. 442, 450-451 (2008). See
also Hightower v. Boston, 693 F.3d 61, 76-77 (1st
Cir.2012). A facial challenge fails when the statute at
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issue has a "plainly legitimate sweep" (citation omit-
ted). Washington State Grange, supra at 449. General
Laws c. 269, § 10 (a), provides for punishment of any
individual who, "except as provided or exempted by
statute, knowingly has in his possession; or knowingly
has under his control in a vehicle; a firearm, loaded or -
unloaded." Page 772 The statute defines a number of
categories of persons who are "exempted by statute"
from punishment under G. L. c. 269, § 10 (a). Exemp-
tions apply to new residents of the Commonwealth,
see.G. L. c. 140, § 129C (j); holders of a Massachusetts
firearm license, see G. L. ¢. 140, §§ 131 (a), (b), 131F;
holders of certain firearm licenses issued by other ju-
risdictions, see G. L. c. 140, §§ 129C (w), 131G; those
with firearm identification (FID) cards who possess
firearms in their residences or places of business, see
G. L. c. 269, § 10 (a) (1); G. L. c. 140, § 129C; and cer-
tain nonresidents traveling in or through the Com-
monwealth, see G. L. c. 140, §§ 129C (h), 131F, 131G.
In addition, exemptions exist for specific types of fire-
arms, certain persons, and specified uses. [Note 6] The
defendant contends that the statutory exemption for
an individual who possesses a Massachusetts firearm
license, see G. L. c. 140, §§ 131 (a), (b), 131F; G. L. c.
269, § 10 (a) (2), (3), on its face violates Federal due
process protections and rights under the Second
Amendment to the United States Constitution, be-
cause, to invoke the exemption, a defendant must prof-
fer evidence of a Massachusetts firearm license. The
defendant argues that the initial burden of produc-
tionas to a license, or lack thereof, should rest on the
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Commonwealth because "lack of a license" is an ele-
ment of G. L. c. 269, § 10 (a), rather than an affirma-
tive defense to the offense. On this basis, the defend-
ant asks this court to reverse the denial of his motion
to dismiss and, accordingly, his conviction under G. L.
c. 269, § 10 (a). This court previously has rejected sim-
ilar arguments. We have long held that possession of
a Massachusetts firearm license is an affirmative de-
fense to G. L. c. 269, § 10 (a), and not an element of
that offense. See Commonwealth v. Allen, 474 Mass.
162, 174 (2016); Commonwealth v. Gouse, 461 Mass.
787, 803-805 (2012); Commonwealth v. Powell, 459
Mass. 572, 582 (2011), cert. denied, 565 U.S. 1262
(2012). Because it is an affirmative defense, a defend-
ant has the initial burden of production as to posses-
sion of a Massachusetts firearm license. See Gouse,
supra at 802. "If such evidence is presented, however,
the burden is on the prosecution to persuade the trier
of facts beyond a reasonable doubt that the defense
does not exist” (citation omitted). Id. See Page 773 G.
L. c. 278, § 7. [Note 7] This system comports with due
process, Commonwealth v. Jefferson, 461 Mass. 821,
834-835 (2012), and the Second Amendment. See Com-
monwealth v. Eberhart, 461 Mass. 809, 813 (2012);
Gouse, supra at 801; Commonwealth v. Loadholt, 460
Mass. 723, 727 (2011). Moreover, the defendant's ar-
gument cannot redress his grievance, i.e., the denial of
his motion to dismiss. As noted, he argues that "the
prosecution must prove non-licensure" as an element
of G. L. c. 269, § 10 (a). It was undisputed, however
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that the defendant lacked a Massachusetts firearm li-
cense. He told police that he did not have a Massachu-
setts firearm license, and agreed in his memorandum
in support of his motion to dismiss, as well as at the
hearing on that motion, that he lacked such a license.
In his appellate brief, the defendant asserts that he
"did not have a Massachusetts firearms license."
Therefore, even if licensure were an element of G. L.
c. 269, § 10 (a), there was no doubt that the defendant
lacked a Massachusetts firearm license. The judge did
not err in denying the motion to dismiss. ¢. Traveling
in or through the Commonwealth. General Laws c.
140, § 129C (h); establishes a statutory exemption that
may be raised as an affirmative defense to an alleged
violation of G. L. ¢. 269, § 10. See G. L. c. 269, § 10 (a)
(4). Under G. L. c. 140, § 129C (h), nonresidents may
travel "in or through the commonwealth" while in-
"[plossession of rifles and shotguns and ammunition,”
provided that the "rifles or shotguns are unloaded and
enclosed in a case." In his memorandum in support of
his motion-to dismiss, and at the motion hearing, the
defendant argued that he was a resident of New
Hampshire who "fit[] precisely within the class of ex-
empted persons . . . set forth" in G. L. ¢. 140, § 129C
(h). The judge determined, however, that there was no
probable cause to believe that the defendant was trav-
eling in or through the Comimonwealth. Rather, she
found probable cause to believe that the Page 774 de-
fendant was living in the Commonwealth with his girl-
friend. [Note 8] On appeal, the defendant adopts a new
and different argument. He contends that G. L. c. 269,
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§ 10 (a), and G. L. c. 140, § 129C (h), are facially un-
constitutional because, taken together, they violate
the right to interstate travel, the right to equal protec-
tion, and rights guaranteed by the Second Amend-
ment, as they prohibit a nonresident from traveling in
or through the Commonwealth with a handgun, un-
less the nonresident first obtains a Massachusetts
firearm license. Therefore, the defendant argues, the
judge erred in denying the motion to dismiss. The de-
fendant's arguments are unavailing. On appeal, he
does not explain how G. L. ¢. 269, § 10 (a), and G. L. c.
140, § 129C (h), act together to prohibit nonresidents
from traveling with handguns in or through the Com-
monwealth. As indicated, he provided no such expla-
nation below. Nor does he address on appeal the lan-
guage of G. L. c. 140, § 131G, under which a nonresi-
dent of Massachusetts, who is a resident of the United
States, and who possesses a firearm permit or license
issued by a jurisdiction that prohibits licensure of fel-
ons and those convicted of certain narcotics offenses,
"may carry a pistol or revolver in or through" Massa-
chusetts for a number of purposes. In any event, be-
cause the defendant did not raise this argument be-
low, it is waived. See Mass. R. Crim. P. 13 (a) (2), as
appearing in 442 Mass. 1516 (2004). See also Com-
monwealth v. Alexis, 481 Mass. 91, 101 (2018); Com-
monwealth v. Bettencourt, 447 Mass. 631, 633 (2006).
d. New Hampshire firearm license. The defendant ar-
gues that, at the time police took the Glock for "safe-
keeping," he possessed a valid New Hampshire fire-
arm license that allowed him to carry firearms in the
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Commonwealth notwithstanding any Massachusetts
firearms provisions. The United States Supreme
Court has said, however, that the full faith and credit
clause [Note 9] "does not compel a state to substitute
the statutes of other states for its own statutes dealing
with a subject matter concerning which it is Page 775
competent to legislate" (quotation and citation omit-
ted). Baker v. General Motors Corp., 522 U.S. 222, 232
(1998). In our Federal system, "each state is permitted
to create its own laws so long as they do not run afoul
of the Constitution, federal laws, and treaties." Ham-
ilton v. Pallozzi, 848 F.3d 614, 628 (4th Cir.), cert. de-
nied, 138 S. Ct. 500 (2017). See art. VI, cl. 2, of the
United States Constitution. At the time police discov-
ered the defendant's firearm, a New Hampshire stat-
ute allowed a New Hampshire licensee to "carry a
loaded pistol or revolver in [that] state." [Note 10] See
N.H. Rev. Stat. Ann. § 159:6. Although the Common-
wealth afforded exceptions to nonresidents who pos-
sessed certain firearm and hunting licenses issued by
other jurisdictions, see G. L. c¢. 140, §§ 129C (), 131G,
and allowed nonresidents to obtain temporary firearm
licenses, see G. L. ¢. 140, § 131F, no statute in the
Commonwealth granted full reciprocity to holders of
New Hampshire firearm licenses. Similarly, when
New Hampshire's licensing requirement was in effect,
the statute did not provide reciprocity to holders of
Massachusetts firearm licenses. See N.H. Rev. Stat.
Ann. § 159:6-d. The privilege to conceal and carry a
loaded pistol or revolver that was conferred by New
Hampshire's firearm licensing statute, N.H. Rev. Stat.
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Ann. § 1596, 1s conferred in the Commonwealth
through a "Class A" license, the issuance of which is
subject to limitations for certain classes of persons,
such as convicted felons, substance abusers, and the
mentally ill. See G. L. ¢. 140, § 131 (a), (d). [Note 11]
See, e.g., Chief of Police of Worcester v. Holden, 470
Mass. 845, 853 (2015); Jefferson, 461 Mass. at 830;
Loadholt, 460 Mass. at 726 & n.6. A New Hampshire
firearm license was available to any "suitable person."
See N.H. Rev. Stat. Ann. § 159:6(I)(a). Ultimately, this
matter concerns different jurisdictions makingPage
776 differing determinations about firearm licensing
and regulation. See Hamilton, 848 F.3d at 628 & n.15.
The Commonwealth is not required to substitute its
statutes for those of New Hampshire. See Pacific Em-
ployers Ins. Co. v. Industrial Acc. Comm'n of Cal., 306
U.S. 493, 502 (1939) ("the conclusion is unavoidable
that the full faith and credit clause does not require
one state to substitute for its own statute, applicable
to persons and events within it, the conflicting statute
of another state"). The judge who denied the defend-
ant's motion to dismiss found probable cause to believe
that the defendant had been living in Massachusetts
when police became aware of his firearm. The facts
available indicated that, at that point, the defendant
had been a resident of Massachusetts for several
months. Under Massachusetts requirements, a "new
resident moving into the commonwealth, with respect
to any firearm . . . then in his [or her] possession," may
lawfully possess such firearms "for [sixty] days,” G. L.
c. 140, § 129C (), after which he or she must obtain a
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Massachusetts firearm license in order to possess the
firearm outside the home or place of business. [Note
12] See G. L. c. 140, § 131 (a), (b); G. L. c. 269, § 10 (a)
(2). The defendant could have applied for a Massachu-
setts firearm license within the sixty-day period fol-
lowing his arrival in the Commonwealth, but during
more than three months of residency, he chose not to
do so. There was no error in the denial of the motion
to dismiss.

2. New trial. In the altérnative, the defendant seeks a
new trial Page 777 on the grounds of purportedly im-
proper jury instructions [Note 13] and the prosecutor's
questioning of one of the witnesses. a. Jury instruc-
tions. The defendant argues that a new trial is re-
quired because the judge denied his request for an in-
struction on 18 U.S.C. § 9264, as well as because the

judge assertedly did not instruct on G. L. ¢.. 269, § 10
(a) (1). This latter instruction was not requested at
trial, but in fact was given by the judge. The defendant
contends further that the instructions deprived him of
an affirmative defense under G. L. c. 140, § 129C (),
and potentially confused the jury. The defendant did
not object to the instructions at trial. We evaluate the
instructions provided to a jury "as a whole, looking for
the interpretation a reasonable juror would place on
the judge's words," and not in a hypermechanical man-
ner (citation omitted). See Commonwealth v. Vargas,
475 Mass. 338, 349 (2016). i. Interstate transportation
of firearms. Because the defendant requested an in-
struction with respect to 18 U.S.C. § 926A, and ob-
jected when the request was denied, we review for
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prejudicial error. [Note 14] See Commonwealth v.
Okoro, 471 Mass. 51, 67 (2015). Under that analysis,
we determine, first, whether there was error and, if so,
whether the error was prejudicial. See Commonwealth
v. Cruz, 445 Mass. 589, 591 (2005). An error is not
prejudicial when we can say with confidence that it
"did not influence the jury, or had but very slight ef-
fect" (citation omitted). Commonwealth v. Brown, 456
Mass. 708, 725 (2010). On the other hand, if we are
unable to say "with fair assurance," and "after ponder-
ing all that happened without stripping the erroneous
action from the whole, that the judgment was not sub-
stantially swayed by the error,” then the error was
prejudicial (citation omitted). See Allen, Page 778 474
Mass. at 168. Pursuant to 18 U.S.C. § 926A, any per-
son who is not prohibited under Federal law from
transporting, shipping, or receiving a firearm "shall be
entitled to transport a firearm for any lawful purpose
from any place where he may lawfully possess and
carry such firearm to any other place where he may
lawfully possess and carry such firearm if, during such
transportation the firearm is unloaded, and neither
the firearm nor any ammunition being transported is
readily accessible or is directly accessible from the
passenger compartment of such transporting vehicle."
The defendant maintains that 18 U.S.C. § 926A is ap-
plicable here because, at the time his firearm was dis-
covered by Tewksbury police, he was a nonresident "in
the midst of a trip" from Londonderry, New Hamp-
shire, to Atkinson, New Hampshire, "by way of Tewks-
bry." The defendant points to no authority supporting
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his interpretation of 18 U.S.C. § 926A, nor are we
aware of any. This provision consistently has been
construed to "allow[] a person to transport a firearm
and ammunition from one state through a second state
to a third state, without regard to the second state's
gun ‘laws, provided that the traveler is licensed to
carry a firearm in both the state of origin and the state
of destination and that the firearm is not readily ac-
cessible during the transportation." Revell v. Port
Auth. of N.Y. & N.J., 598 F.3d 128, 132 (3d Cir. 2010),
cert. denied, 562 U.S. 1178 (2011). See 18 U.S.C. §
926A; Torraco v. Port Auth. of N.Y. & N.J., 615 F.3d

1129, 132 (2d Cir. 2010) (18 U.S.C. § 926A "allows indi- -

viduals to transport firearms from one state in which
they are legal, through another state in which they are

illegal, to a third state in which they are legal, pro-~
vided that several conditions are met"). See also’

Bieder v. United States, 662 A.2d 185, 188-189 (D.C.
1995) (where possession of firearm is lawful in Vir-
ginia and New York, 18 U.S.C. § 926A warrants in-
struction for defendant arrested in District of Colum-

bia while driving from Virginia to New York). We de*

cline to depart from the accepted understanding of 18
U.S.C. § 926A. Therefore, we consider whether an in-
struction concernming that statute was warranted given

the facts at trial. From the time he moved to Tewks- -

bury in late May 2015, until September 12, 2015, the
defendant possessed at least one handgun Page 779 in
the Tewksbury apartment. As a new resident of the
Commonwealth, he was afforded sixty days in which
to obtain a Massachusetts FID card or firearm license.
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See G. L. c. 140, § 129C (); G. L. ¢. 269, § 10 (a) (4).
There 1s no indication that the defendant did so, or at-
tempted to do so, during this period. On September 11,
2015, the defendant placed a handgun in a backpack
and transported it from Tewksbury to a shooting
range in New Hampshire. He spent several hours at
the range, and thereafter "had a couple beers." After
several hours of drinking beer, the defendant drove to
Londonderry, New Hampshire, to deposit multiple
firearms in a storage unit. He then drove to Manches-
ter, New Hampshire, where he dropped off a friend.
He returned to Tewksbury between 11:30 p.m. on Sep-
tember 11 and 1 a.m. on September 12. Officers re-
sponded to the scene at approximately 1:30 a.m. on
September 12 and later discovered the Glock in the
trunk of the defendant's vehicle. In sum, on the even-
ing of September 11, 2015, the defendant began his
journey in the Commonwealth, he sojourned in New
Hampshire, and he returned to Massachusetts some-
time late in the evening on September 11 or in the
early morning hours of September 12. He did not
transport a firearm "from one state through a second
state to a third state.” Revell, 598 F.3d at 132. See
Torraco, 615 F.3d at 132. Moreover, because he had
not obtained a Massachusetts FID card or firearm li-
cense within sixty days of moving to the Common-
wealth, he was unable lawfully to possess firearms in
the Commonwealth, and therefore was unable to
transport firearms lawfully into or from the Common-
wealth pursuant to 18 U.S.C. § 926A. See Torraco, su-
pra at 138 (because petitioners "began the pertinent
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legs of their travels in New Jersey," under 18 U.S.C. §
926A, "possession and carriage of the firearms in that
state needed to be lawful" in order for that statute to
apply). There was no error in the trial judge's decision
that an instruction concerning the provisions of 18
U.S.C. § 926A was not warranted. ii. Residence or
place of business. The defendant argues for the first
time on appeal that the judge erred in not instructing
the jury to consider whether he had possessed the fire-
arm outside his residence or place of business. The de-
fendant did not request the instruction at trial, nor did
he object. Therefore, we must determine whether
there was a substantial risk of a miscarriage of justice.
See Jefferson, 461 Mass. at 836. We conclude there
was not. Page 780 General Laws c. 269, § 10 (a) (1),
establishes a statutory exemption that allows an indi-
vidual who has a Massachusetts FID card lawfully to
possess a firearm in his or her residence or place of
business. See Powell, 459 Mass. at 587-588 ("FID card
allows the holder to own or possess a firearm within
the holder's residence or place of business"). See also
Commonwealth v. McGowan, 464 Mass. 232, 240-241
(2013). Thus, G. L. c. 269, § 10 (a) (1), is an affirmative
defense. See, e.g., Commonwealth v. Anderson, 445
Mass. 195, 214 (2005). Although the defendant did not
raise this defense, the judge, as was proper, nonethe-
less instructed the jury that G. L. c. 269, § 10 (a) (1),
"exempts a defendant . . . who was present in or on his
or her residence or place of business." The defendant
is mistaken in his argument before this court that the
judge did not instruct on this exemption. In any event,
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the firearm was recovered from the defendant's vehi-
cle, and, at trial, he argued consistently that he had
no residence or place of business in the Common-
wealth. The defendant, therefore, provided little basis
for the judge to have instructed on G. L. c. 269, § 10 (a)
(1). Moreover, there was no indication that the defend-
ant had applied for or obtained an FID card. Absent
such a card, the defendant could not have been acquit-
ted under G. L. ¢. 269, § 10 (a) (1). He suffered no prej-
udice. iii. Sixty-day grace period and temporary li-
censes. The defendant argues that the jury instruction
with respect to G. L. c. 140, § 129C (), deprived him of
a "potential" defense under that provision. In addition,
he argues that a portion of the instruction might have
confused the jury concerning temporary Massachu-
setts firearm licenses that are issued under G. L. c.
140, § 131F. Because the defendant did not object at
trial, we review for a substantial risk of a miscarriage
of justice. See Jefferson, 461 Mass. at 836. Because the
defendant did not have a Massachusetts firearm li-
cense, the central issue at trial was whether he was
living in Massachusetts on September 12, 2015, and,
if so, for how long prior to that date. The Common-
wealth's theory was that the defendant lived in Mas-
sachusetts from late May 2015 through September 12,
2015, a period of more than sixty days. The defendant
maintained that he had never lived in Massachusetts.
A number of provisions of the Massachusetts firearm
licensing scheme create exceptions for new residents
and nonresidents. The judge properly instructed the
jury on them. Page 781 As discussed, for example, G.
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L. c. 140, § 129C (), provides a sixty-day period during
which a new resident of the Commonwealth who ar-
rives in Massachusetts with firearms may possess
those firearms without a Massachusetts FID card or
firearm license. See G. L. ¢. 269, § 10 (a) (4). In his
charge, the judge explained that G. L. ¢. 140, § 129C
(), exempted any "new resident moving into the Com-
monwealth with respect to a firearm, rifle, shotgun, or
ammunition then in his possession for [sixtyl days af-
ter" moving to "the Commonwealth." Because G. L. c.
269 does not define the term "resident," the judge in-
structed that a defendant "can only have one domicile
under the law," but "can have lots of residences|,] so
we use the [term] residence in its common everyday
meaning and understanding that a person may have
more than one residence at any one given time." The
judge instructed further that, for the purposes of G. L.
c. 140, § 129C (§), the Commonwealth had the burden
of proving beyond a reasonable doubt that the defend-
ant had been a Massachusetts resident. While the de-
fendant did not request an instruction on G. L. c. 140,
§ 129C (j), the evidence suggested that he was a new
resident of the Commonwealth. Accordingly, the judge
properly instructed the jury on that provision. See
Commonwealth v. Gonzalez, 465 Mass. 672, 682
(2013). Relying on these instructions, had the jury
found that the defendant was a resident of the Com-
monwealth on September 12, 2015, but that he had re-
sided in Massachusetts for fewer than sixty days, they
would have been required to acquit him. In addition,
the judge instructed that a nonresident who obtains a
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Massachusetts temporary firearm license pursuant to
G. L. c. 140, § 131F, lawfully may carry firearms in the
Commonwealth for specific purposes. The judge also
explained that, under G. L. ¢. 140, § 131G, a nonresi-
dent without a Massachusetts firearm license may
carry "a pistol or revolver in or through the Common-
wealth for the purpose of taking part in a pistol or re-
volver competition or attending any meeting or exhi-
bition of any organized group of firearm collectors or
for the purpose of hunting provided that such person
1s a resident of the United States and has a permit or
license to carry firearms issued under the laws of any
state, district, or territory which has licensing require-
ments which prohibit the issuance of permits or li-
censes to Page 782 persons who have been convicted
of a felony or who have been convicted of unlawful use
or possession or sale of narcotics or harmful drugs."
Given these instructions, had the jury found that the
defendant was a nonresident when police discovered
his firearm, and that he had acquired a temporary
Massachusetts firearm license under G. L. c. 140, §
131F, or that he was traveling in or through Massa-
chusetts to participate in a firearm competition, a fire-
arm collectors' meeting or exhibition, or to hunt, they
would have been obligated to acquit him. In sum, the
instructions encompassed exemptions under which
the defendant could have been acquitted regardless of
whether the jury found that he was a resident, as the
Commonwealth asserted, or a nonresident, as he
maintained. The instructions accurately informed the
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jury of the elements of the offense, as well as the af-
firmative defenses. They did not deprive the defendant
of an affirmative defense under G. L. ¢. 140, § 129C (j),
and were not likely to confuse the jury with respect to
the exemption for nonresidents who possess Massa-
chusetts temporary firearm licenses. See G. L. ¢. 140,
§ 131F. We conclude that the instructions did not cre-
ate a substantial risk of a miscarriage of justice. b. As-
serted prosecutorial misconduct. The defendant con-
tends that the Commonwealth caused him prejudice
by asking Patty whether he "had something against
Massachusetts." Because the defendant did not object,
we review for a substantial risk of a miscarriage of jus-
tice. See Commonwealth v. Ferreira, 460 Mass. 781,
788 (2011). During cross-examination, defense counsel
asked Patty whether the defendant told "just about
everybody that he had no intention of ever living in
Massachusetts," to which Patty responded, "I can't an-
swer that in a yes or no without explanation." On re-
direct, the Commonwealth probed the same issue; the
prosecutor asked whether the defendant had told
Patty that he "never wanted to live in Massachusetts,"
but nonetheless had moved into the Tewksbury apart-
ment with her. Patty answered in the affirmative. The
prosecutor then clarified, "So he had something
against Massachusetts . . . [blut he found himself here
anyway?" To which Patty responded, "Correct." Evi-
dence "that otherwise may be inadmissible may be-
come admissible where the defendant opens the door
to its admission." Commonwealth v. Quinn, 469 Mass.
641, 732-733 (2014). Here, Page 783 "defense counsel
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invited a fuller explanation" of Patty's testimony, see
Commonwealth v. McCowen, 458 Mass. 461, 479
(2010), and the prosecutor was permitted to respond.’
See 1d. The defendant's dislike of Massachusetts was
a cornerstone of his defense strategy. On direct exam-
ination of the defendant's uncle, counsel asked, "[H]as
[the defendant] ever expressed any statement about
living in Massachusetts?" The uncle responded, "He
dislikes Massachusetts." Later, the defendant himself
testified, "I'm not good with [Massachusetts] gun laws.
... I just don't like -- I don't like it down here basi-
cally." Given this, the question that the prosecutor
posed to Patty did not create a substantial risk of a
miscarriage of justice.

Judgment affirmed.
FOOTNOTES

[Note 1] Initially, the defendant also was charged with
unlawful possession of a large capacity weapon or
large capacity feeding device, in violation of G. L. c.
269, § 10 (m). The Commonwealth did not proceed to
trial on that charge. In addition, the Commonwealth
entered nolle prosequi with respect to the charge of
unlawful possession of a firearm in violation of G. L. c.
269, § 10 (h) (1). The conviction of unlawful possession
of ammunition in violation of G. L. c. 269, § 10 (h) (1),
was placed on file, and the defendant was sentenced
to the mandatory minimum sentence of eighteen
months' incarceration for unlawful possession of a fire-
arm in violation of G. L. c. 269, § 10 (a). [Note 2] The
defendant did not appeal from his other convictions.




53a

[Note 3] We acknowledge the amicus brief submitted
by the Attorney General. [Note 4] A pseudonym. [Note
5] Often, as here, those who do not apply for a Massa-
chusetts firearm license are not entitled to assert as-
applied challenges to the licensing laws because they
cannot demonstrate that they sought, and were de- -
nied, a Massachusetts firearm license. See Common-
wealth v. Johnson, 461 Mass. 44, 58 (2011). The de-
fendant gave no indication that he had applied for a
Massachusetts firearm license. Nor has he argued
that applying for a license would have been futile. See
Hamilton v. Pallozzi, 848 F.3d 614, 620-621 (4th Cir.),
cert. denied, 138 S. Ct. 500 (2017). Therefore, he would
‘not have been able to proceed on an as-applied chal-
lenge. See Commonwealth v. Cassidy, 479 Mass. 527,
539 n.10, cert. denied, 139 S. Ct. 276 (2018); Common-
wealth v. Allen, 474 Mass. 162, 174 (2016); Common-
wealth v. Powell, 459 Mass. 572, 590 (2011), cert. de-
nied, 565 U.S. 1262 (2012). [Note 6] See G. L. c. 140,
§§ 121, 129C (a)-(w), 131, 131F, 131G; G. L. c. 269, §
10 (a) (1)-(4). [Note 7] In relevant part, G. L. c. 278, §
7, states that "[a] defendant in a criminal prosecution,
relying for his justification upon a license . . . shall
prove the same; and, until so proved, the presumption
shall be that he i1s not so authorized." This court has
said that "[a]lthough the language of § 7 suggests that
the defendant must shoulder the entire burden of
proof (i.e., the burden of production and the burden of
persuasion) as discussed, we have interpreted it only
to impose the burden of production on the defendant,
maintaining the ultimate burden of disproving a
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properly raised affirmative defense on the prosecu-
tion." Commonwealth v. Gouse, 461 Mass. 787, 807
(2012). [Note 8] As discussed, G. L. c. 140, § 129C (h),
exempts nonresidents who are traveling in or through
the Commonwealth with rifles and shotguns. There is
no indication that the defendant ever possessed a rifle
or a shotgun in the Commonwealth. Accordingly, G. L.
c. 140, § 129C (h), is inapplicable to these facts.

[Note 9] Article IV, § 1, of the United States Constitu-
tion states, "Full Faith and Credit shall be given in
each State to the public Acts, Records, and judicial
Proceedings of every other State. And the Congress
may by general Laws prescribe the Manner in which
such Acts, Records and Proceedings shall be proved,
and the Effect thereof." [Note 10] In 2017, New Hamp-
shire repealed its licensure requirement, see 2017
N.H. Laws § 1:1, effective Feb. 22, 2017; this allowed
its residents to conceal and carry loaded pistols and
revolvers in New Hampshire without a license. See
N.H. Rev. Stat. Ann. § 159:6.IIL. [Note 11] We note
that Federal law contemplates similar restrictions on
the possession and transport of firearms. See 18
U.S.C. § 922(g) ("It shall be unlawful for" felons, fugi-
tives, users or addicts of controlled substances, those
with mental illness, aliens, dishonorably discharged
service members, those subject to protection orders,
and those convicted of domestic violence to "possess"
or "transport" interstate "any firearm or ammuni-
tion"). See also District of Columbia v. Heller, 554 U.S.
570, 626-627 (2008). [Note 12] In Commonwealth v.
Wood, 398 Mass. 135, 137 (1986), this court addressed
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whether G. L. c. 140, § 129C (§), served as an exemp-
tion to the version of G. L. c. 269, § 10 (a), that was
then in effect. At that time, G. L. c. 269, § 10 (a), pun-
ished those who "carrie[d]" firearms, and G. L. ¢. 140,
§ 129C (j), exempted those who "possesse[d]" firearms.
See Wood, supra; St. 1990, c. 511, §§ 2, 3. Therefore,
this court concluded that G. L. .c. 140, § 129C (), did
not serve as an exemption to G. L. c. 269, § 10 (a). See
Wood, supra. General Laws c. 269, § 10 (a), was
amended in 1990, however, to prohibit the unlawful
"possession” of a firearm. See St. 1990, ¢. 511, §§ 2, 3.
The purpose of the amendment was to "regulate the
possession of firearms . . . for the immediate preserva-
tion of the public welfare." See St. 1990, c. 511. The
amendment remains applicable today. See G. L. c. 269,
§ 10 (a). Therefore, G. L. c. 140, § 129C (§), which ap-
plies to the possession of firearms, now serves as an
exemption to G. L. c. 269, § 10 (a), which prohibits the
unlawful possession of firearms. See Commonwealth
v. Cornelius, 78 Mass. App. Ct. 413, 419 (2010) ("by
satisfying the exception set out in G. L. ¢. 140, §
129C[j), new residents . . . satisfy the fireaim exemp-
tion set out in G. L. c. 269, § 10[al[4], for a limited pe-
riod of time, without also complying with the provi-
sions of G. L. ¢. 140, § 131G"). [Note 13] The defendant
also contends that the Commonwealth "misconstrued”
the firearm-licensing statute during closing argument
by addressing a statutory exemption that was availa-
ble to a nonresident "passing through [the Common-
wealth] with his firearm." The defendant did not ob-
ject at trial. Thus, we review for a substantial risk of
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a miscarriage of justice. See Commonwealth v. Fer-
reira, 460 Mass. 781, 788 (2011). General Laws c. 140,
§§ 131F and 131G, allow nonresidents of the Common-
wealth to travel in or through Massachusetts with a
pistol or revolver, provided several conditions are met.
The judge instructed the jury as to both G. L. c. 140,
§§ 131F and 131G. The Commonwealth's closing argu-
ment did not misconstrue the applicable statutory pro-
visions. Therefore, the defendant's argument is with-
out merit. [Note 14] The defendant argues also that 18
U.S.C. § 926A preempts the Massachusetts firearms
statutes. As the judge properly denied the request for
an instruction on 18 U.S.C. § 926A, we need not reach
this 1ssue. See 18 U.S.C. § 927.
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Commonwealth v. Cassidy 1173CR0021 filed 8/2011,
10/2012, and refiled 5/2019

APPENDIX E

John Cassidy
17 Hathaway Pond Circle
Rochester, MA 02770

May 2, 2011

Chief Legal Council
LaDonna Hatton

470 Worcester Road
Framingham, MA 01702

Dear LaDonna Hatton:

I was referred to you to request an annual report that
is issued by the colonel of the Massachusetts state po-
lice. After speaking with varying state employees, I
have found that the reports must be issued by the end
of the fiscal year which I am told is June. I would like
two,(2), reports: the current for this fiscal year, 2010-
2011, and the report for 2011-2012 be it already pub-
lished or please forward me the report once it has been
written since the end of this fiscal year is close.

The report I am seeking is an annual report that the
colonel publishes that lists those states whose require-
ments comply with the provisions of the firearms li-
censing for Massachusetts. For more clarity or refer-
ence please see chapter 140 section 129C subsection
(w) of Massachusetts General Laws. The report is ref-
erenced in this subsection (u). '

Thank you and I would like to receive both reports as
soon as possible, if the most recent report has not been
generated yet due to the fiscal year not ending yet I
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would request that the report from 2010-2011 be sent
to my address now and that the second report for 2011-
2012 be sent once it is prepared and published for the
upcoming year. Thank you for timely response and ef-
fort. ‘

Sincerely,

/sl 5-2-2011

John Cassidy
Phone: (_775)250'3815
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. May 122011 - -

Mr:Jobip Cassidy
19 fizthaway Porid Circle :
Rochestet, MA 02770 : o

.. Re: Records Request
State Police Anioual Report: ) ' .o

| TheOfficeof the Chief Legal Couised for the Depél {ment 6f Stit€ Police
-C@#m@it),r@dxgé)wm@‘wﬁﬁ datéd Miy 2, 2011 seeking angiifiual * -
feport fbgaiding the '.B?Sivc~\5efé}éﬂ¢i_=ﬂ.niiﬁ'e‘rﬁmc'Dcpirtm tis i the procéss of .

responding 10 yout request. Updn completiorof the Depaitmiedt’s review of your o
reiquest, we % i1} tespond eccordingly. Aay response by the Department viill be sibject 1o’ :

{hié exeipptions set forth iaMG.L ¢ 4,sec. 7, ¢1. 26 {0 In dddition, whea :
_esponding tos public records request, the Department fuzy, pursuiat io 950 CMR 3206,
 chizi¢ the requesting party for the costs associated @imtcséaréﬁing,‘sggregiﬁng, ‘
<. ez;p)'-ing,-aﬂqgssmbling {kie requested inforitiation. .

>

Sinéerely,

Pamela Rawienberg
‘Parlegal Specialist-




64a

John Cassidy

32 Scott Street
Fairhaven, MA 0271
September 5, 2011

Chief Legal Council
LaDonna Hatton

470 Worcester Road
Framingham, MA 01702

Dear LaDonna Hatton:

I was referred to you to request an annual report that
1s 1ssued by the colonel of the Massachusetts state po-
lice back in late April 2011. The report I am seeking
1s an annual report that the colonel publishes that
lists those states whose requirements comply with the
provisions of the firearms licensing for Massachusetts.
I received a letter from your office on May 12th, 2011
acknowledging the receipt of my letter and that I
would be sent the requested report at a later date.
Since then I have moved and thus changed addresses.
My current mailing address is at the top of this letter,
and I am only writing you to inform you of the change
of address.

Please ensure all mail pertaining to the requested doc-
uments are sent to my current address. Thank you for
your time and attention to this matter. '
Sincerely,

/s/ 8-16-2011

John Cassidy
Phone: (775)250-3815
August 30, 2012
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Catherine Bailey

General Counsel Massachusetts State Police General
Headquarters

470 Worcester Road
" Framingham, MA 01702

USPS track# 7005 2570 0001 6709 8638

Re: Massachusetts Public Records Request
Dear Catherine Bailey:

This is a request under the Massachusetts Public Rec-
ords Law (M. G. L. Chapter 66, Section 10). I am re-
questing that I be provided a copy of the following rec-
ords:

The Annual report that the colonel of the state police
publishes that is referenteq in M G.L. ch. 140 sectiqn
129C subsectlon (w.

I recognize that you may charge reasonable costs for
copies, as well as for personnel time needed to comply
with this request. If you expect costs to exceed $7.00,
please provide a detailed fee estimate.

Since the colonel publishes this list, if I can obtain it
from the website or the place s/he publishes it instead
of incurring costs by requesting duplicate copies that
would be better for me. Electronic distribution is also
great for me, as I enjoy 'going green.'

Thank you for your time regarding this matter. - I have
sent three (3) prior letters requesting lists from prior
years and have never received them so I would appre-
clate attention to this matter or a letter letting me
know the outcome. I would like to see 2010, 2011 and
2012 if available. Enjoy the remaining week ma'am!!
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As you may be aware, the Public Records Law requires
you to provide me with a written response within 10
calendar days. If you cannot comply with my request,
you are statutorily required to provide an explanation
1n writing.

Sincerely,

s/ 8-30-2012

John Cassidy
508-817-7631
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Commonwealth v. John Cassidy 1173CR00221 filed
5/2019 :
APPENDIX F

On Tuesday, April 2, 2019, 9:13 AM, Dunne, Michaela
(CHS)

<michaela.dunne@state.ma.us> wrote:
Good Morning -

Please see answers in red below. Please understand
this office can not provide legal advice.

Regards, Michaela Dunne

Firearms Records Bureau

From: St Rip [mailto:sripper2015@yahoo.com]
Sent: Thursday, March 28, 2019 9:10-AM

To: FRB EFA10 (CHS) <frb.efal0O@mass.gov>
Subject: HELP ASAP

Hello, I was told this is best way to get some questions
answered in regards to firearms after calling the fire-
arms records bureau. Here are some questions, and
once answered am I allowed a follow up question?

1. How are large capacity firearms and magazines
regulated, and what license is required and the cost?

In order to possess any type of firearm in Mas-
sachusetts, you must have a firearms license. All
handguns and large capacity rifles and shotguns


mailto:michaela.dunne@state.ma.us
mailto:sripper2015@yahoo.com
mailto:frb.efalO@mass.gov
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require a LTC. The cost is $100 and you must ap-
ply through the police department in the town
where you live.

2. What are the exemptions to licenses for large
capacity?

1 do not understand this question?
3. . How do I find out if I have an 'assault weapon'?
Refer to the definition in MGL c. 140, s.

121: https://maleqislature.gov/iLaws/General-
Laws/Partl/TitleXX/Chapter140/Section121

4. Can you give me a basic idea of how I would
move to your state and continue to own my firearms?

In Massachusetts, you must have a Massachu-
setts LTC to either possess or carry your fire-
arms, even in your home. When you move into
the state, you have 60 days to obtain a LTC from
the police department in the town where you
live. During that time you can keep your guns in
your home properly stored. You must take a
Massachusetts safety course, so I suggest start-
ing this process as soon as you move here.

You can bring any of your firearms with you, ex-
cept anything that would be considered an as-
sault weapon, and any magazines over 10
rounds. '
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5. Can you own firearms inside your home without
a license? Can you own ammunition inside your home
without a license?

NO
From: St Rip [mailto:sripper2015@yahoo.com]
Sent: Wednesday, April 03, 2019 7:52 AM

To: Dunne, Michaela (CHS)
<michaela.dunne@mass.gov>

Subject: Re: HELP ASAP

Hello. Thanks for responses. You responded to ques-
tion #2 that you dont understand the question, so I
hope replying to you Robin is okay.

What I am trying to ask:

Are there any exemptions for large capacity firearms
and/or magazines? Thats is exceptions given for any
reasons to own and possess?

A hearty thank you for your time
Sent from Yahoo Mail for iPhone

On Wednesday, April 3, 2019, 1:44 PM, Dunne,
Michaela (CHS)

<michaela.dunne@state.ma.us> wrote:

The only exemptions are for law enforcement of-
ficers
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Commonwealth v. John Cassidy 1173CR00221 filed
8/2011, updated 2/2012.
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Statewide Fair and Impartial
Policing Website Launched

With fhe gaal of pramoting communicafon and befer undersianding
between law enforoement and tocal communies, hie Hassathusells
Execuive Ofice of Pultic Safsty and Securiiy has daveloped e Fair
and Imparfial Poficing (FAPYwebshe. FAP Is awebbasedinfiatve
designed o give Massachuselts law erforcement professionals and
membess of he commundty new insightino e fssuss relatsd o
whatis commonty teferred lo as ‘racial profmg.'

‘These program materials are vatuable in educalng law enforcement
and members of e commundy about each othars' perspeciive and
provide effechive tools necessary for positve interactons. We
anficipaie Det bhese postie interacions wil promote intreased frust
and efieckiveness in community poficing,” staled Secretary Hefleman.
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8 2381 Commonweaih of Massachusetts. . . " by Dira da
1az5.60v® 15 & registesed service mark SePobizs  Costatlls  Hep  Siediyp
of & Commonwealth of Massavhusetls,

w02 |

CBAat o




82

a

»

© www.mass.gov/TpagelD=eopshomepagedil =18&10= Home&sid:Ee‘ébs

MARY ELIZARETH
FEFFERNAN, -
i SECRETARY ~

Welcome i
Exscutive Office
B of Pubic Safety
ang Securly

E OUR ORGANIZATION
i Office of the Seqetay
Parole Bogrd

Depatment of Crimins!
Jusiice Informstion

Senvices
Deparimant of Covedion

| Depeiment of Fire
Sarvioes
Depsriment of Public
ety

iﬁ Degsrmart of Siste Police

] Mags Emergency
Hanegememkeenqi

b i slog Bos:s
Municipa! Ptice Tralring
Committes

Wove...

& B
KEY INTTIATIVES
. "

FFY 2644 CFS Eqipment

- R R JEEE PN
ONLINE SERVICES  ~ : . - .
+ Applyferajob ' + Applr forot rensw your
+ Find state conéracts and bid ?wfsﬂ?m.l luieme .

cypo'tumhuwith&mm « Findinformationcn séx. .

" PASS - ofeuders registered in your
“oCheckboseeifabusingsis U
ragistered erlicensedin  + LicensetoCarrva Firearm
Massachazetts » tockupa stata faw
+ Ctiminal Offender Racord :
InSormaticn-CORE

NEWS&UFDATES

Probation Retorm Wattng |
Group, Pepan snd
R dstions oo

- Statewide Fair and Impartial
Policing Website Launched

Yiith ihe goal ¢f promoting communicetion and befts
understanding bedwsen law enforcement #5d locs] communiles,
the Massachine's Executive Office of Public Sefely and Seanity
has devataped the £alr and imperiat Polld )

website, FAIP is o webbased initietive designed to give
assachusetis law enforcement professionsts and members of tha
communy amw insight inio B issuss related fo what ks commonly
referrad to 83 “mdial peofiling.”

“These program matasials sre vatusble !riédﬁ'éﬁm tsw
enforcemant and members of the community about esch cthers’ |
perspaciive and peovida fteciive tools y foe positive
inteenctions, We sniicipate thet these positve interections will

'promote ingeesed trusi and effedtiveness in community policing,”
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range of communtly dnd police interactions. In each module,
ixprts from bath fhe polick and commudlly parspecives analyze ©
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