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[PUBLISH]
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 19-14142

D.C. Docket No. 1:18-cr-20743-RAR-2

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

versus
TARRESSE LEONARD,

Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of Florida

(July 8, 2021)

Before MARTIN, GRANT, and BRASHER, Circuit
Judges.

GRANT, Circuit Judge:

A defendant must know that he is a felon in order
to be convicted under 18 U.S.C. § 922(g) as a felon in
possession of a firearm. This case requires us to decide
whether an indictment that does not clearly set out
that element warrants an automatic presumption of
prejudice to the defendant. It does not. That kind of
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error is not the sort of structural infirmity that infects
the entire trial, so we review it using the same harm-
less-error inquiry that applies to most other types of
errors, including constitutional ones. Here, any poten-
tial error in the indictment was harmless. Finding no
other errors in the conviction or sentence, we affirm.

L.

Emanuel Jackson, firearm by his side, walked to-
ward a small crowd of people gathered near a street
corner. As Jackson closed in, Detective Paul-Noel, on-
site for an unrelated investigation, saw him raise the
firearm to eye level and point the gun at the crowd.
Chaos followed, as the people on the corner screamed
and shouted, hurrying to get out of Jackson’s way.
Without firing a shot, Jackson tucked the gun into his
waistband and walked back across the street, where he
joined two other men—Tarresse Leonard and Dexter
Franklin.

Realizing that he was in an emergency situation,
Detective Paul-Noel put on a bulletproof vest and
called for backup. One detective was close by; together,
and with their badges prominently displayed, the de-
tectives approached the three men, who started to run
as soon as they realized what was going on. The detec-
tives yelled at them to stop, but the trio kept on run-
ning. A foot chase ensued. With the two detectives hot
on their heels, Jackson, Leonard, and Franklin raced
toward a nearby house. During the chase, both detec-
tives saw Leonard reach into his waistband and ditch
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a Ziploc bag; they suspected that it contained mariju-
ana.

Leonard reached the house first. He tried to shut
the door behind him, but Jackson and Franklin forced
their way inside. The detectives also managed to
squeeze inside, and immediately ordered everyone to
the ground. Jackson and Franklin complied. Leonard,
however, fled to a bedroom in the back of the house.

Detective Paul-Noel quickly identified Jackson as
the man who had pointed the gun, so the officers ar-
rested him. A post-arrest pat down revealed a hand-
gun, as well as packets the officers thought contained
heroin and Xanax, though lab tests later revealed they
were not actually controlled substances. The officers
also saw a bag of crack cocaine lying on the couch. They
then ordered Leonard out of the back room and ar-
rested him, finding $1,000 in cash and an electric scale
in his pockets. Given all these facts, the officers applied
for a search warrant; they thought it likely that more
contraband would be found if they could look for it.
They were right—once the officers executed the war-
rant, they found a loaded handgun and narcotics inside
the back room where Leonard had been hiding. An
expert later testified that Leonard was a “major con-
tributor” to the DNA recovered off the firearm; the like-
lihood of the DNA matching another male profile was
11in 18.02 trillion.

A federal grand jury indicted Leonard and Jack-
son for various crimes, including a felon-in-possession
charge under 18 U.S.C. § 922(g). They each filed a
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motion to suppress the firearm, ammunition, and co-
caine that the officers found, arguing that the initial
entry into the home violated the Fourth Amendment
and tainted the later discoveries. The district court de-
nied their motions after a hearing. The court concluded
that the officers had probable cause to arrest the men
based on their reasonable belief that Jackson had com-
mitted a felony (aggravated assault) and that Leonard
had committed an arrestable offense (possessing mari-
juana), not to mention their flight from the scene of a
crime. This was an “open and shut case”—the “textbook
definition” of probable cause to arrest, according to the
district court. And not only could the officers arrest the
men, exigent circumstances meant that they could en-
ter the residence to do so—they were in hot pursuit of
fleeing suspects and the public was at risk if the three
escaped. Nor was the search warrant a problem: drugs
were discovered in plain view and the officers had
plenty of reason to think more illegal substances would
be found.

Still, Leonard and Jackson moved to reopen the
suppression hearing after prosecutors disclosed that
Detective Paul-Noel had made a mistake in his testi-
mony. At the initial hearing, the detective was shown a
security-footage clip that included a man taking off his
shirt and waving it around on the street corner where
Jackson first drew the detective’s attention. He identi-
fied the person as Jackson. But after reviewing the
footage again after the hearing, Detective Paul-Noel
concluded that Jackson actually showed up in the
video a little later. He did not, however, waver in his
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belief that it was Jackson who brandished the firearm
on the day of the arrests. He reiterated that he had no
doubt that Jackson was “the person [he] saw with the
gun,” and later testified at trial that he was “absolutely
sure that was Mr. Jackson walking across the street,”
and was “absolutely positive of what [he] saw that day.”
The court denied the motion to reopen the suppression
hearing, emphasizing that the detective’s mistake did
not imperil his personal observations. After all, the
court said, everyone “knew from the beginning” that it
was a “grainy video.”

Around the same time, the Supreme Court had
taken up a case called Rehaif v. United States, and was
set to decide whether a defendant must know he be-
longed to a relevant category of persons barred from
possessing a firearm to be convicted under § 922(g).
139 S. Ct. 2191 (2019). Just to be safe, the government
sought a new indictment that it thought specifically
charged the defendants with knowledge of their felon
status. The indictment had previously alleged that
Jackson and Leonard, “having been previously con-
victed of a crime punishable by imprisonment for a
term exceeding one year, did knowingly possess a fire-
arm. . ..” But the new indictment alleged that they
“possessed a firearm . .. having previously been con-
victed of a crime punishable by imprisonment for a
term exceeding one year, and did so knowingly.” The
government’s caution paid off: soon after it secured the
new indictment, the Supreme Court issued its opinion
in Rehaif and confirmed that § 922(g) does require
knowledge of status.
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Still, Leonard and Jackson moved to dismiss their
new indictment as legally insufficient under Rehaif.
The court denied the motion. When Leonard raised the
issue again at the beginning of trial proceedings, the
government opposed dismissal; it informed the court
that it had amended the indictment to prepare for
Rehaif, and emphasized that the grand jurors were
presented with evidence that the defendants knew
their status as felons. Indeed, the parties had already
signed stipulations agreeing that the government had
proven beyond a reasonable doubt that the defendants
knew they were convicted felons. So the case moved on
to trial.

A jury found Leonard guilty of the felon-in-posses-
sion charge, but acquitted him of the drug charges.!
The district court then determined that Leonard was
subject to the Armed Career Criminal Act’s 15-year
mandatory minimum sentence because he had at least
three qualifying convictions, and sentenced him to 20
years’ imprisonment followed by five years’ supervised
release. See 18 U.S.C. § 924(e).

This appeal followed.

II.

We review the sufficiency of an indictment de
novo. United States v. Pendergraft, 297 F.3d 1198, 1204
(11th Cir. 2002). We review a district court’s denial of a

! Prior to trial, the government dismissed the drug-related
charges against Jackson. The jury acquitted him of the remaining
firearm possession count.
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renewed motion to suppress, as well as the denial of a
hearing to challenge a search warrant affidavit, for
abuse of discretion. United States v. Simms, 385 F.3d
1347, 1356 (11th Cir. 2004); United States v. Votrobek,
847 F.3d 1335, 1342 (11th Cir. 2017). We also review for
abuse of discretion evidentiary and jury instruction
decisions. United States v. Brown, 587 F.3d 1082, 1091
(11th Cir. 2009); United States v. Jockisch, 857 F.3d
1122, 1126 (11th Cir. 2017). And we review the appli-
cation of the Sentencing Guidelines de novo. United
States v. Massey, 443 F.3d 814, 818 (11th Cir. 2006).

III.

Leonard attacks his conviction and sentence on
several fronts; we take each in turn. First, we consider
Leonard’s challenges to his indictment. Second, we
take up the district court’s denial of his motion to reo-
pen the suppression hearing. Third, we review the de-
nial of his motion to hold a hearing to challenge the
search warrant affidavit. Fourth, we evaluate whether
cumulative error occurred at his trial. And finally, we
look at the propriety of his sentence.

A.

We start with the indictment. Leonard says that
his indictment was defective for two reasons: it failed
to charge a complete criminal offense and it did not in-
form him that he needed to know his status as a con-
victed felon. Neither argument persuades us.
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1.

Congress has power over the jurisdiction of the
lower federal courts. It has provided the district courts
with jurisdiction over “all offenses against the laws of
the United States.” 18 U.S.C. § 3231. It follows that a
district court lacks jurisdiction in a criminal case when
an indictment fails to charge an offense against the
United States. See United States v. Moore, 954 F.3d
1322, 1333 (11th Cir. 2020).

But a jurisdictional defect occurs “only where a
federal court lacks power to adjudicate at all.” United
States v. Sanchez, 269 F.3d 1250, 1273 (11th Cir. 2001).
And the right to a grand jury indictment informing the
accused of the accusation against him is a personal
right of the defendant—it does not affect the district
court’s power to adjudicate the case. See id. at 1273—
74. So even when an appellate court decides that an
indictment is defective, that “does not affect the juris-
diction of the trial court to determine the case pre-
sented by the indictment.” United States v. Williams,
341 U.S. 58, 66 (1951); see also United States v. Cotton,
535 U.S. 625, 631 (2002). The Supreme Court, in fact,
has declared itself “[f]reed from the view that indict-
ment omissions deprive a court of jurisdiction.” Cotton,
535 U.S. at 631.

We have of course followed suit. Our precedents
make clear that if the conduct charged in an indict-
ment is itself not criminal, “then an offense against the
United States has not been pled and the district court
lacks subject matter jurisdiction.” Moore, 954 F.3d at
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1333. But that occurs only when an indictment alleges
facts that “conclusively negate[] the existence of any
offense against the laws of the United States.” United
States v. Brown, 752 F.3d 1344, 1353 (11th Cir. 2014).
So we have found a lack of subject matter jurisdiction
when the alleged crime “simply did not exist in the
United States Code”; when the conduct alleged “un-
doubtedly fell outside the sweep” of the cited statute;
and where the violation was of a regulation that was
“not intended to be a ‘law’ for purposes of criminal lia-
bility.” Id. And we, like the Supreme Court, have al-
ready rejected the argument that Leonard brings here:
the “absence of an element of an offense in an indict-
ment is not tantamount to failing to charge a criminal
offense against the United States.” Moore, 954 F.3d at
1333.

Leonard nonetheless contends that his indictment
did not charge a complete criminal offense because it
failed to mention § 924(a)(2), which sets out the penal-
ties for a § 922(g) violation.? Section 924(a)(2), he rea-
sons, is actually the statute that makes prohibited
firearm possession a federal crime—he argues that, be-
cause the “knowledge of status” element from Rehaif
came from § 924(a)(2), charging only under § 922(g) is
not charging a criminal offense.

We disagree. Section 922(g) is by itself a criminal
offense. In fact, we already rejected this argument in

2 Section 924(a)(2) provides that “[wlhoever knowingly vio-
lates subsection (a)(6), (d), (g), (h), (1), (j), or (o) of section 922 shall
be fined as provided in this title, imprisoned not more than 10
years, or both.” 18 U.S.C. § 924(a)(2).
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United States v. Morales. See 987 F.3d 966, 979 (11th
Cir. 2021). There, we explained that § 922(g) is still a
criminal prohibition on its own terms. Rehaif held that
§ 922(g) itself contains the requirement that the de-
fendant knew he belonged to the relevant category of
persons when he possessed the firearm. Id. And be-
cause the text of § 922(g) implies a knowledge-of-sta-
tus element, an indictment that alleges violations of
§ 922(g) confers subject matter jurisdiction. Id.; see
also Moore, 954 F.3d at 1337. The bottom line is that
the indictment here did enough to charge an offense
against the United States—even after Rehaif. The dis-
trict court, accordingly, had jurisdiction over Leonard’s
case.

2.

Moving on, Leonard says that even if his indict-
ment did charge a criminal offense, it failed to give him
adequate notice that the government needed to prove
knowledge of status. There too we disagree.

An indictment is legally sufficient if it (1) con-
tains the “essential elements” of the charged offense,
(2) notifies the defendant of the charges to be de-
fended against, and (3) protects the defendant from
double jeopardy. United States v. Woodruff, 296 F.3d
1041, 1046 (11th Cir. 2002); see also United States v.
Varkonyi, 645 F.2d 453, 456 (5th Cir. 1981).2 The

3 In Bonner v. City of Prichard, this Court adopted as binding
precedent all decisions of the former Fifth Circuit handed down
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ultimate question is not whether the indictment could
have been drafted with more clarity, but whether it
conforms to these standards. Varkonyi, 645 F.2d at 456.
When determining whether an indictment is sufficient,
we “read it as a whole and give it a common sense con-
struction.” United States v. Jordan, 582 F.3d 1239,
1245 (11th Cir. 2009) (quotation omitted); see also
United States v. Dentler, 492 F.3d 306, 310-11 (5th Cir.
2007).

Leonard’s indictment may meet that benchmark.
It tracks the language of § 922(g), and adds the phrase
“did so knowingly.” Reasonably read, that extra phrase
could be enough to extend the knowledge requirement
to all the material elements of § 922(g)—including
felon status. See United States v. Maez, 960 F.3d 949,
953 (7th Cir. 2020); see also Jordan, 582 F.3d at 1245.

But we need not decide that question because even
if the indictment could have been better drafted, any
error in its wording was harmless to Leonard. The
criminal justice system is run by human beings.
Though we all owe our best efforts, perfect proceedings
are not required—or even possible. A criminal defen-
dant thus has the right to a fair trial, but not one that
is error-free. See United States v. Roy, 855 F.3d 1133,
1135 (11th Cir. 2017) (en banc).

A minimum requirement for unfairness is that an
error caused prejudice to the defendant. Some errors
are so fundamental that we presume prejudice. If the

before October 1, 1981. See 661 F.2d 1206, 1209 (11th Cir. 1981)
(en banc).
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defendant is completely deprived of counsel, for exam-
ple, or is put to trial before a biased judge, “the entire
trial process” is infected and a court cannot measure
actual prejudice. See Neder v. United States, 527 U.S. 1,
8 (1999) (quoting Brecht v. Abrahamson, 507 U.S. 619,
630 (1993)). Those kinds of errors are part of a “very
limited” set of “structural” errors that defy our ordi-
nary review. Id. at 8-9 (quoting Johnson v. United
States, 520 U.S. 461, 368 (1997)).

Outside of that set, though, it has long been the
rule that any “error, defect, irregularity, or variance
that does not affect substantial rights must be disre-
garded.” Fed. R. Crim. P. 52(a). In Chapman v. Califor-
nia, the Supreme Court said that same “harmless
error” standard applies even if the claimed error is
constitutional in nature. See 386 U.S. 18, 22—-23 (1967).
So “small errors or defects” that have little—if any—
likelihood of changing the result are harmless, and do
not require the automatic reversal of a conviction. Id.
at 22.

Over the years, application of Chapman’s test has
become routine. The “general rule” is that a constitu-
tional error does not automatically require reversal.
Arizona v. Fulminante, 499 U.S. 279, 306 (1991); see
also Greer v. United States, 141 S. Ct. 2090, 2099
(2021). In fact, “most constitutional errors can be
harmless.” Fulminante, 499 U.S. at 306 (emphasis
added); see also Roy, 855 F.3d at 1143 (“[H]armless er-
ror analysis is the rule, not the exception.” (emphasis
added)). So the Court has applied harmless-error
analysis to a “wide range of errors,” including
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restrictions on the right to cross-examine witnesses,
improper comments on a defendant’s silence at trial,
and admissions of improperly obtained confessions, to
name a few. See Fulminante, 499 U.S. at 306—07 (list-
ing errors). Those errors all have one thing in common:
they do not “necessarily render a criminal trial funda-
mentally unfair or an unreliable vehicle for determin-
ing guilt or innocence.” Neder, 527 U.S. at 9.

Of course, harmless-error review is “not a dead
end.” United States v. Margarita Garcia, 906 F.3d 1255,
1266 (11th Cir. 2018). We still review an error for its
prejudicial effect, considering whether it resulted in an
unfair trial for the defendant before us. That crucial
review “acts as an adequate safeguard” in most cases—
the impact of errors that are not structural can be as-
sessed, and can lead to a new trial where necessary to
ensure fairness. Id. at 1265-66. Moreover, the govern-
ment bears the burden of showing that an error was
“harmless beyond a reasonable doubt.” Chapman, 386
U.S. at 24. If it fails to carry that burden, we must re-
verse. Harmless-error review is by no means “tooth-
less,” but it does allow us to avoid overturning
convictions after fundamentally fair trials. Margarita
Garcia, 906 F.3d at 1265.

The Supreme Court has made clear that a Rehaif
omission, like almost every other error, need not be
structural. See Greer, 141 S. Ct. at 2100. And this Cir-
cuit already applies harmless-error review to the omis-
sion of an element from an indictment. See Sanchez,
269 F.3d at 1273. Other circuits do the same. See, e.g.,
Dentler, 492 F.3d at 310; United States v. Rankin, 929
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F.3d 399, 404 (6th Cir. 2019); United States v. Steven-
son, 832 F.3d 412, 426 (3d Cir. 2016). That is because
this kind of error does not necessarily result in funda-
mental unfairness. It certainly may do so in some
cases, but not in all, and we can measure prejudice by
looking to the government’s evidence, the defendant’s
admissions, and the other circumstances of the case. To
make a long story short, the error Leonard alleges does
not “defy analysis.” Margarita Garcia, 906 F.3d at
1266. We apply the harmless-error standard to his
claim.

So was the error in Leonard’s indictment—assum-
ing there even was one—harmless? To meet this stan-
dard, the government must show that the error or
defect had “little, if any, likelihood of having changed
the result of the trial.” Chapman, 386 U.S. at 22. If the
error “did not contribute to the verdict obtained,” then
we cannot reverse. Id. at 24; see also United States v.
Pon, 963 F.3d 1207, 1227 (11th Cir. 2020). To decide
whether an error in an indictment contributed to the
verdict against a defendant, we ask whether the indict-
ment prejudiced his ability to defend himself against
the crime charged and whether he was “harmed by
losing the right to have the public determine whether
there existed probable cause to charge the missing el-
ement.” Dentler, 492 F.3d at 310-11 (quotation omit-
ted).

Leonard’s alleged error did not contribute—at
all—to the verdict. For one, the alleged error did not
affect his ability to defend himself against the charges.
There is no question that, even if the indictment was
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not drafted perfectly, Leonard received adequate notice
that he was being charged as a felon in possession of a
firearm, and that the government needed to prove that
he knew his felon status. Indeed, Leonard had more
than the text of the new indictment to go on. After he
challenged the superseding indictment in open court,
the government explained that it had made the
amendment “in advance of anticipating a decision in
Rehaif” After hearing this explanation, Leonard
moved to amend his knowledge-of-status stipulation—
he knew what was going on.*

Even more to the point, though, most people con-
victed of a felony know that they are felons—and the
record is clear that Leonard had more than one prior
conviction. See United States v. Innocent, 977 F.3d
1077, 1082 (11th Cir. 2020); see also Greer,141 S. Ct. at
2097. We have no doubt that a jury would recognize
that too. And Leonard, for his part, gives us no reason
to conclude otherwise—he does not even attempt to ar-
gue that he did not know he was a felon at the time he
possessed the gun or that he would have offered the
jury evidence to prove this point. We thus have no rea-
son to believe that Leonard would have presented any
evidence on this issue. He suffered no prejudice to his
ability to defend himself against the felon-in-posses-
sion charge.

The second factor we consider is whether Leonard
was harmed by losing the right to have the public

4 The district court denied Leonard’s request, and he does not
challenge that decision on appeal.
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determine whether there was probable cause to charge
the missing element. See Dentler, 492 F.3d at 310-11.
We ordinarily would consider “whether, on the basis of
the evidence that would have been available to the
grand jury, any rational grand jury presented with a
proper indictment” would have charged that offense.
Id. at 311 (quoting United States v. Robinson, 367 F.3d
278, 288 (5th Cir. 2004)). Here, though, that public-
charge factor is not even in play. The government told
the district court that when it amended the indict-
ment, the grand jurors were “presented with evidence”
that Leonard knew his status as a felon. Leonard does
not dispute this.

Given all this, we conclude that the potential error
Leonard complains of did not contribute to the verdict
against him. Chapman, 386 U.S. at 22. And because
Leonard was not prejudiced, any error in the charging
document was harmless.®

5 Leonard also claims that the jury instructions “construc-
tively amended” his indictment. But a constructive amendment
occurs when instructions broaden the bases for conviction, not
when they narrow them. See United States v. Madden, 733 F.3d
1314, 1318-19 (11th Cir. 2013). Leonard’s argument is that the
instructions narrowed the bases for conviction by requiring addi-
tional knowledge. We also note that the court here went beyond
what Rehaif requires, instructing the jury that, to be found guilty,
Leonard needed to know that he was a convicted felon and that
he could not possess a gun. The court did not need to go that far.
In a prosecution under § 922(g), the government must prove that
a defendant knew of his status as a person barred from possessing
a firearm, but it does not need to prove that the defendant knew
he could not possess a gun. See Rehaif, 139 S. Ct. at 2200.
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B.

Leonard next alleges that “new evidence” came out
after his suppression hearing that casts doubt on the
court’s earlier finding that the officers had probable
cause to arrest. He points to two discoveries in partic-
ular: (1) the government’s disclosure that Detective
Paul-Noel at one point misidentified Jackson when
viewing security camera footage of the scene, and (2)
lab tests that showed that the drugs found on Jackson
were not controlled substances. Leonard asks for a new
suppression hearing based on these pieces of evidence.

Once a motion to suppress is denied, the legal ba-
sis of that denial ordinarily becomes the law of the case
and the defendant may not relitigate the issue. United
States v. Montos, 421 F.2d 215, 220 (5th Cir. 1970). We
review a district court’s decision to reopen a suppres-
sion hearing for abuse of discretion. United States v.
Watkins, 760 F.3d 1271, 1284 (11th Cir. 2014).

The “new evidence” Leonard points to does not
contradict the testimony the court considered at the
suppression hearing. To start, Detective Paul-Noel’s
misidentification of Jackson when viewing a portion of
the security camera footage from the scene does not do
anything to change or impeach the detective’s personal
observations from the day of the arrests. The court
found that those personal observations—that he saw
Jackson brandish a gun at a crowd, saw the three men
flee an area of crime, and saw Leonard drop a bag of
marijuana—were firm, and gave the detective proba-
ble cause to arrest the men. See Virginia v. Moore, 553



App. 18

U.S. 164, 176 (2008). The detective did not waver on
those points; in fact, he recounted them at the suppres-
sion hearing and even identified Jackson in the court-
room as the man with the gun. The fact that he made
a mistake when viewing grainy footage a year later
does not affect the court’s finding that he had probable
cause to arrest based on what he observed with his own
eyes. Simms, 385 F.3d at 1356.

The same goes for Leonard’s lab-test argument.
Probable cause is based on what a reasonable officer
would think at the time of arrest—not on what they
could understand with the benefit of hindsight. See
Florida v. Harris, 568 U.S. 237, 249 (2013). And proba-
ble cause requires only a substantial chance of crimi-
nal activity, not certainty. See District of Columbia v.
Wesby, 138 S. Ct. 577, 586 (2018). The fact that the
drugs turned out to be legal is not inconsistent with
the officers’ belief at the time that they were illegal.
Leonard does not suggest that the officers’ belief was
unreasonable, and nothing in the record suggests
that it was, or that the officers should have suspected
otherwise. So even if the court considered the test re-
sults that came out at trial, it would reach the same
result on Leonard’s motion to suppress. Simms, 385
F.3d at 1356. The court did not err, then, in denying
Leonard’s motion to reopen.®

6 The other evidence Leonard points to was known at the
time of the suppression hearing and considered by the trial court.
The court did not abuse its discretion in refusing to reopen its
probable cause finding based on arguments it had already consid-
ered. See Simms, 385 F.3d at 1356.
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C.

Leonard also challenges the veracity of the search
warrant affidavit. He says that upon arrest, Jackson
immediately claimed ownership of the drugs on the
couch and the gun found on his person. This alleged
statement by Jackson was not in the search warrant
affidavit, and Leonard argues that the officers deliber-
ately or recklessly omitted it.

A defendant is only entitled to challenge the ve-
racity of a search warrant affidavit at a hearing if he
makes a “substantial preliminary showing” that (1) the
author of the affidavit made false statements or omis-
sions “either intentionally or with reckless disregard
for the truth,” and (2) the allegedly false statement or
omission was “necessary to the finding of probable
cause.” United States v. Kapordelis, 569 F.3d 1291,
1309 (11th Cir. 2009). So even in the face of a deliberate
omission, no hearing is required when there was
enough evidence to support a probable cause finding
even after considering the effect of the omission.
United States v. Goldstein, 989 F.3d 1178, 1197 (11th
Cir. 2021).

Here, even if Jackson’s statement had been in-
cluded in the affidavit, it would not have tipped the
balance. The officers still would have had probable
cause to search the home, because the totality of the
circumstances indicated a fair probability—at least—
of finding contraband or evidence in the home. United
States v. Brundidge, 170 F.3d 1350, 1352 (11th Cir.
1999). The officers, after all, found a firearm and
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suspected controlled substances on Jackson’s person,
and crack cocaine lying on the couch. Jackson’s claim
of ownership did not diminish the likelihood that more
evidence of his crimes would be found elsewhere in the
home. See id.; see also United States v. Sarras, 575 F.3d
1191, 1218-19 (11th Cir. 2009). The trial court did not
err in refusing to hold a hearing on the basis of that
omitted statement. Goldstein, 989 F.3d at 1197.

D.

Leonard next contends that a new trial is required
because of the cumulative effect of a series of rulings
by the trial court and actions by the prosecutor. Under
the cumulative error doctrine, we reverse a conviction
if the aggregation of nonreversible errors yields a de-
nial of the constitutional right to a fair trial. United
States v. Capers, 708 F.3d 1286, 1299 (11th Cir. 2013).
But “cumulative” error is not possible when there is
only one error or no errors at all. See United States v.
Gamory, 635 F.3d 480, 497 (11th Cir. 2011). That is the
case for Leonard.

First, he points to the district court’s refusal to ad-
mit evidence that the homeowner’s ex-husband had a
previous felon-in-possession conviction. But evidence
is only relevant—and therefore admissible—if'it is pro-
bative of a material fact. See Fed. R. Evid. 401; see also
United States v. McGregor, 960 F.3d 1319, 1324 (11th
Cir. 2020). Here, the probative value of this evidence
was weak, to say the least—there was no reason to
think that the ex-husband had even been inside the
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home for years. The district court’s choice to exclude it
was not error. McGregor, 960 F.3d at 1324.

Second, Leonard insists that the court erred when
it refused to give his theory-of-the-defense instruction.
Though he submitted the proposed instruction at the
outset of the charge conference, the parties never actu-
ally discussed it. In fact, when the court asked at the
end of the conference whether the parties were satis-
fied with the final instructions, Leonard said that the
proceedings “took care of the issues”—he did not argue
that the final instructions should include his theory of
defense. It was only after the jury began deliberating
that he remembered and reminded the court of his the-
ory-of-the-defense instruction.

We see no error in the district court’s decision.
Leonard wanted the court to remind the jury that he
denied all responsibility for the drugs and the fire-
arm found in the back bedroom. But that same argu-
ment featured prominently throughout the trial,
including during closing arguments. See United States
v. Lebowitz, 676 F.3d 1000, 1015 (11th Cir. 2012). And
the subject matter of his requested instruction was al-
ready substantially covered by the district court’s over-
all charge to the jury. United States v. Ndiaye, 434 F.3d
1270, 1293 (11th Cir. 2006). The court instructed the
jury that Leonard could only be found guilty if he
knowingly possessed the firearm; that means it ad-
dressed his theory in its instructions. Id. Leonard was
able to present an effective defense despite the omis-
sion of his proposed instruction. The jury, then, was
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properly guided in its deliberations, and the district
court did not err in denying his request.

Third, Leonard argues that an improper state-
ment by the prosecutor prejudiced his substantial
rights. During closing rebuttal, the prosecutor said
that “this was a case about protecting our communities
from guns and from drugs.” The court immediately
gave a curative instruction, reminding the jury that
the case was “about whether or not the Government
has proven beyond a reasonable doubt the charges that
have been filed against both Mr. Jackson and Mr. Leon-
ard, nothing more, nothing less.” To establish prosecu-
torial misconduct, Leonard needed to show not only
that the remark was improper, but that it prejudicially
affected his substantial rights. United States v. Lopez,
590 F.3d 1238, 1256 (11th Cir. 2009). He cannot do so.
This was one isolated remark, and it was neutralized
by a curative instruction—one which we presume the
jury followed. See id.; see also United States v. Gainey,
111 F.3d 834, 836 (11th Cir. 1997). The statement, even
if improper, did not impact the outcome of his case.
Lopez, 590 F.3d at 1256.

Finally, Leonard says he has a double jeopardy
problem because both the state and federal govern-
ments pursued charges against him. He rightfully con-
cedes that this position is foreclosed by Supreme Court
precedent. See Gamble v. United States, 139 S. Ct. 1960
(2019).
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In short, because Leonard points to—at most—one
harmless error, his cumulative error argument fails.
Gamory, 635 F.3d at 497.

E.

Leonard’s last challenge is to his sentence. See 18
U.S.C. § 924(e). Under the Armed Career Criminal Act,
a felon in possession of a firearm is subject to a man-
datory minimum sentence of 15 years’ imprisonment if
he has three prior convictions for serious drug offenses
“committed on occasions different from one another.”
Id. § 924(e)(1). The sentencing court concluded that
each of Leonard’s three cocaine trafficking convictions
qualified as a predicate offense; Leonard, however, con-
tends that the three convictions should have been
scored as one offense because he was sentenced on the
same day for all three crimes.

Leonard’s argument misunderstands ACCA’s sep-
arate conviction requirement. He is right that the
three prior crimes must be “temporally distinct.”
United States v. Sneed, 600 F.3d 1326, 1329 (11th Cir.
2010) (quoting United States v. Sweeting, 933 F.2d
962, 967 (11th Cir. 1991)). But he misses that it is the
crimes that must be temporally distinct, not the con-
victions for those crimes. Even small distinctions in
“time and place” are usually enough. See id. at 1330.
Here, Leonard’s three offenses occurred on different
days and were separated by intervening arrests. It
does not matter that he was sentenced on the same day
for the three crimes. United States v. Wilks, 464 F.3d
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1240, 1244 (11th Cir. 2006). So because the three
crimes were temporally distinct for ACCA purposes,
the district court did not err in designating Leonard an
armed career criminal.’

& & &

For the reasons explained above, we AFFIRM
Leonard’s conviction and sentence.

7 Because we uphold the armed career criminal designation,
we need not decide whether the district court erred in enhancing
Leonard’s offense level under United States Sentencing Guideline
§ 2K2.1(b)(6)(B) for possessing a firearm in connection with an-
other felony offense. The minimum offense level for an armed
career criminal is 33, which was the offense level the district
court used. United States Sentencing Guidelines Manual
§ 4B1.4(b)(3)(B) (Nov. 2018). And because Leonard has not ade-
quately briefed the issue on appeal, he has abandoned any chal-
lenge to the district court’s calculation of his criminal history.
United States v. Smith, 967 F.3d 1196, 1204 n.5 (11th Cir. 2020).
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UNITED STATES DISTRICT COURT
Southern District of Florida
Fort Lauderdale Division

UNITED STATES JUDGMENT IN A
OF AMERICA CRIMINAL CASE

V. Case Number: 18-CR-

20743-RUIZ(s)-2
TARRESSE LEONARD 15\ 1 Number: 17786-104

Counsel for Defendant:

R. Michael Hursey
Counsel for The United States:
Shannon Shaw

Court Reporter:

Gizella Baan-Proulx

The Defendant was found guilty on Count 4 of
the Superseding Indictment.

The Defendant is adjudicated guilty of this offense:

TITLE& |NATURE OF OFFENSE
SECTION (OFFENSE ENDED COUNT

18 U.S.C. Possession of a 05/18/2018 4
§ 922(g)(1) firearm and

and 924(e)(1) ammunition by a
convicted felon

The Defendant is sentenced as provided in the follow-
ing pages of this judgment. The sentence is imposed
pursuant to the Sentencing Reform Act of 1984.
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All remaining counts are dismissed on the mo-
tion of the Government.

It is ordered that the Defendant must notify the
United States Attorney for this district within 30 days
of any change of name, residence, or mailing address
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If or-
dered to pay restitution, the Defendant must notify the
Court and United States Attorney of material changes
in economic circumstances.

Date of Imposition of Sentence: 10/10/2019

/s/ Rodolfo A. Ruiz
RODOLFO A. RUIZ
UNITED STATES DISTRICT JUDGE

Date: 10/10/2019

IMPRISONMENT

The Defendant is hereby committed to the custody of
the United States Bureau of Prisons to be imprisoned
for a total term of 240 months as to Count Four of
the Superseding Indictment.

The Court makes the following recommenda-
tions to the Bureau of Prisons:

e Designation in or as near to the Southern Dis-
trict of Florida as possible.

The Defendant is remanded to the custody of the
United States Marshal.
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RETURN

I have executed this judgment as follows:

Defendant delivered on to
at , with a certified copy of this judgment.
UNITED STATES MARSHAL

DEPUTY UNITED STATES MARSHAL

SUPERVISED RELEASE

Upon release from imprisonment, the Defendant shall
be on supervised release for a term of 5 years as to
Count Four of the Superseding Indictment.

The Defendant must report to the probation office in
the district to which the Defendant is released within
72 hours of release from the custody of the Bureau of
Prisons.

The Defendant shall not commit another federal, state
or local crime.

The Defendant shall not unlawfully possess a con-
trolled substance. The Defendant shall refrain from any
unlawful use of a controlled substance. The Defendant
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shall submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests
thereafter, as determined by the Court.

The Defendant shall not possess a firearm, ammunition,
destructive device, or any other dangerous weapon.

The Defendant shall cooperate in the collection of DNA
as directed by the probation officer.

If this judgment imposes a fine or restitution, it is a
condition of supervised release that the Defendant pay
in accordance with the Schedule of Payments sheet of
this judgment.

The Defendant must comply with the standard condi-
tions that have been adopted by this Court as well as
with any additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1. The Defendant shall not leave the judicial dis-
trict without the permission of the Court or
probation officer;

2. The Defendant shall report to the probation
officer and shall submit a truthful and com-
plete written report within the first fifteen
days of each month;

3. The Defendant shall answer truthfully all in-
quiries by the probation officer and follow the
instructions of the probation officer;
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The Defendant shall support his or her de-
pendents and meet other family responsibili-
ties;

The Defendant shall work regularly at a law-
ful occupation, unless excused by the proba-
tion officer for schooling, training, or other
acceptable reasons;

The Defendant shall notify the probation of-
ficer at least ten days prior to any change in
residence or employment;

The Defendant shall refrain from excessive
use of alcohol and shall not purchase, possess,
use, distribute, or administer any controlled
substance or any paraphernalia related to any
controlled substances, except as prescribed by
a physician;

The Defendant shall not frequent places
where controlled substances are illegally sold,
used, distributed, or administered;

The Defendant shall not associate with any
persons engaged in criminal activity and shall
not associate with any person convicted of a
felony, unless granted permission to do so by
the probation officer;

The Defendant shall permit a probation of-
ficer to visit him or her at any time at home or
elsewhere and shall permit confiscation of any
contraband observed in plain view of the pro-
bation officer;
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11. The Defendant shall notify the probation of-
ficer within seventy-two hours of being ar-
rested or questioned by a law enforcement
officer;

12. The Defendant shall not enter into any agree-
ment to act as an informer or a special agent
of a law enforcement agency without the per-
mission of the Court; and

13. As directed by the probation officer, the De-
fendant shall notify third parties of risks that
may be occasioned by the Defendant’s crimi-
nal record or personal history or characteris-
tics and shall permit the probation officer to
make such notifications and to confirm the
Defendant’s compliance with such notification
requirement.

SPECIAL CONDITIONS OF SUPERVISION

Permissible Search - The Defendant shall submit to
a search of his/her person or property conducted in a

reasonable manner and at a reasonable time by the
U.S. Probation Officer.

Unpaid Restitution, Fines, or Special Assess-
ments - If the Defendant has any unpaid amount of
restitution, fines, or special assessments, the Defend-
ant shall notify the probation officer of any material
change in the Defendant’s economic circumstances
that might affect the Defendant’s ability to pay.
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CRIMINAL MONETARY PENALTIES

The Defendant must pay the total criminal monetary
penalties under the schedule of payments on Sheet 6.

Assessment Fine Restitution
TOTALS $100.00 0 0

If the Defendant makes a partial payment, each
payee shall receive an approximately propor-
tioned payment, unless specified otherwise in
the priority order or percentage payment col-
umn below. However, pursuant to 18 U.S.C.
§ 3664(i), all nonfederal victims must be paid be-
fore the United States is paid.

NAME OF RESTITUTION

&
PAYEE TOTAL LOSS ORDERED

¢ Findings for the total amount of losses are re-
quired under Chapters 109A, 110, 110A, and
113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23,
1996.

**Assessment due immediately unless otherwise or-
dered by the Court.

SCHEDULE OF PAYMENTS

Having assessed the Defendant’s ability to pay, pay-
ment of the total criminal monetary penalties is due as
follows:

A. Lump sum payment of $100.00 due immedi-
ately.
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Unless the Court has expressly ordered otherwise, if
this judgment imposes imprisonment, payment of
criminal monetary penalties is due during imprison-
ment. All criminal monetary penalties, except those
payments made through the Federal Bureau of Pris-
ons’ Inmate Financial Responsibility Program, are
made to the clerk of the Court.

The Defendant shall receive credit for all payments
previously made toward any criminal monetary penal-
ties imposed.

This assessment/fine/restitution is payable to the
CLERK, UNITED STATES COURTS and is to be ad-
dressed to:

U.S. CLERK’S OFFICE

ATTN: FINANCIAL SECTION

400 NORTH MIAMI AVENUE, ROOM 08N09
MIAMI, FLORIDA 33128-7716

The assessment/fine/restitution is payable immedi-
ately. The U.S. Bureau of Prisons, U.S. Probation Office
and the U.S. Attorney’s Office are responsible for the
enforcement of this order.

Defendant and Co-Defendant Names and Case Num-
bers (including Defendant number), Total Amount,
Joint and Several Amount, and corresponding payee, if
appropriate.

CASE NUMBER TOTAL JOINT AND
DEFENDANT AND AMOUNT SEVERAL
CO-DEFENDANTNAMES [~ AMOUNT
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(INCLUDING DEFEN-
DANT NUMBER)

The Government shall file a preliminary order of
forfeiture within 3 days.

Payments shall be applied in the following order: (1)
assessment, (2) restitution principal, (3) restitution in-
terest, (4) fine principal, (5) fine interest, (6) commu-
nity restitution, (7) penalties, and (8) costs, including
cost of prosecution and Court costs.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-CR-20743-RAR
UNITED STATES
OF AMERICA,
Plaintiff,
VS.
TARRESSE LEONARD,
Defendant. /

ORDER DENYING RENEWED MOTION TO
DISMISS COUNT 4 OF THE INDICTMENT

(Filed Oct. 9, 2019)

THIS CAUSE came before the Court on Defendant
Tarresse Leonard’s Renewed Motion to Dismiss Count
4 of the Indictment pursuant to Rehaif v. United
States, 139 S. Ct. 2191 (2019), filed on October 8, 2019
[ECF No. 178] (“Renewed Motion”). The Court has
considered the pertinent portions of the record, and
being otherwise fully advised in the premises, it is
hereby

ORDERED AND ADJUDGED that the Re-
newed Motion is DENIED.
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DONE AND ORDERED in Fort Lauderdale,
Florida, this 9th day of October, 2019.

/s/ Rodolfo Ruiz
RODOLFO RUIZ
UNITED STATES DISTRICT JUDGE

cc:  counsel of record
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U.S. District Court
Southern District of Florida (Miami)
CRIMINAL DOCKET FOR
CASE #: 1:18-cr-20743-RAR-2

PAPERLESS ORDER Denying 112 Motion to Dismiss
as to Emmanuel Jackson (1), Tarresse Leonard (2). Signed
by Judge Rodolfo A Ruiz on 6/23/2019. (gp) (Entered:
06/23/2019)

PAPERLESS ORDER Denying 72 Motion to Dismiss
as to Emmanuel Jackson (1), Tarresse Leonard (2) for
the reasons stated on the record. Signed by Judge
Rodolfo A Ruiz on 6/14/2019. (gp) (Entered: 06/14/2019)
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 19-14142-CC

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
versus
TARRESSE LEONARD,

Defendant - Appellant.

Appeal from the United States District Court
for the Southern District of Florida

(Filed Nov. 3, 2021)
BEFORE: GRANT and BRASHER, Circuit Judges.

PER CURIAM:

The Petition for Panel Rehearing filed by Appellant
Tarresse Leonard is DENIED.

* This order is being entered by a quorum pursuant to
28 U.S.C. § 46(d) due to Judge Martin’s Retirement on
September 30, 2021.






