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[DO NOT PUBLISH]
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 20-10142
Non-Argument Calendar

D.C. Docket No. 8:18-cv-02525-MSS-SPF
KEITH ROBERT CALDWELL Sr.,
Plaintiff-Appellant,

versus

U.S. DEPARTMENT OF TRANSPORTATION,
U.S.ATTORNEY GENERAL,
U.S. ATTORNEY’S OFFICE,

Defendants-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

(March 1, 2021)

Before JILL PRYOR, GRANT and ANDERSON, Cir-
cuit Judges.

PER CURIAM:

Keith R. Caldwell Sr., pro se, appeals the district
court’s order dismissing for failure to state a claim his
amended complaint, which alleged, as relevant here,
violations of the National Traffic and Motor Vehicle
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Safety Act (“Safety Act”), 49 U.S.C. § 30118 et seq. The
district court dismissed the claim after concluding
that, under this Court’s precedent, the Safety Act pro-
vides no private right of action. After careful review, we
affirm.

I. BACKGROUND

The basis of this action is a 2016 car crash in
which Caldwell sustained serious injuries.! The colli-
sion occurred when the brakes in Caldwell’s 2013
Dodge Durango failed, causing his car to ram into the
car in front of him, which was slowing for a red light.
After the collision, Caldwell learned that his Dodge
Durango had been recalled for a brake defect. He con-
tacted Dodge, who installed a brake booster in his car
but determined that the missing booster did not cause
the collision.

Caldwell alleged that various entities of the
United States government were liable under the
Safety Act for the collision.? He claimed that the

! When reviewing a district court’s grant of a motion to dis-
miss for failure to state a claim, we accept as true the well-pled
allegations in the complaint. Hill v. White, 321 F.3d 1334, 1335
(11th Cir. 2003). We thus recite the facts as Caldwell alleged
them.

2 In his filings, Caldwell invoked a number of provisions of
the United States Code and a provision of the Code of Federal
Regulations related to the nation’s federal traffic safety scheme,
including 49 U.S.C. §§ 301, 30118, 30120 and 49 C.F.R. § 393.48.
On appeal, he does not clarify whether each of these invocations
was intended to assert a distinct claim; instead, he assumes that
they constitute a single claim under the “Safety Act.” Following
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government was liable under the Safety Act for inju-
ries he suffered in the collision because its failure to
“enforce[] [the] rules and laws on the books em-
bolden[ed] the automobile corporations to let profits
and timing dictate the release of new vehicles on the
road.” Doc. 1 at 18.3 The government moved to dismiss
the complaint for failure to state a claim under Federal
Rule of Civil Procedure 12(b)(6), arguing, among other
things, that the Safety Act provides no private right of
action. The district court dismissed the complaint with
leave to amend. It agreed with the government that the
Safety Act provides no private right of action under
this Court’s precedent. See Ayres v. Gen. Motors Corp.,
234 F.3d 514, 522-23 (11th Cir. 2000).*

Caldwell filed an amended complaint in which he
reaffirmed the allegations made in his initial com-
plaint and made untethered references to the Four-
teenth and Fifteenth Amendments to the United
States Constitution. The government moved to dis-
miss for failure to state a claim. It again argued that
Caldwell’s Safety Act claim failed for want of a private

Caldwell’s lead, in this opinion we assume he intended to bring a
single claim under the Safety Act against each defendant.

3 “Doc.” numbers refer to the district court’s docket entries.

4 In his initial complaint, Caldwell also named Dodge Chrys-
ler Group and Sergio Marchionne as defendants. After he failed
to properly serve Dodge Chrysler Group and Marchionne, the dis-
trict court dismissed them from the action. Caldwell has raised
no argument on appeal challenging the dismissal of his claims
against these defendants; he has therefore abandoned any argu-
ment to that effect. See Timson v. Sampson, 518 F.3d 870, 874
(11th Cir. 2008).
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" right of action. And it argued that Caldwell failed to
plead facts supporting a theory of liability under the
Fourteenth or Fifteenth Amendments. The district
court granted the motion, dismissing Caldwell’s
amended complaint with prejudice.’ This is Caldwell’s
appeal.

II. STANDARD OF REVIEW

This Court reviews de novo a district court order
dismissing a complaint under Rule 12(b)(6) for failure
to state claim, accepting all allegations in the com-
plaint as true and construing them in the light most
favorable to the plaintiff. Hill v. White, 321 F.3d 1334,
1335 (11th Cir. 2003). We also review de novo “whether
a statute creates by implication a private right of ac-
tion.” Love v. Delta Air Lines, 310 F.3d 1347, 1351 (11th

5 The district court construed Caldwell’s references to the
Fourteenth and Fifteenth Amendments as allegations of consti-
tutional violations and ruled that those allegations failed to state
a claim for relief. It reasoned that Caldwell alleged no facts sug-
gesting that state action deprived him of a constitutionally pro-
tected interest under the Fourteenth Amendment or of his right
to vote under the Fifteenth Amendment. Although Caldwell’s
brief on appeal is sprinkled with constitutional references, they
all appear to relate to his Safety Act claim. Thus, Caldwell has
not raised on appeal—and has therefore.abandoned—any argu-
ment that the district court erred in dismissing his constitutional
allegations. See Timson, 518 F.3d at 874 (“While we read briefs
filed by pro se litigants liberally, issues not briefed on appeal by a
pro se litigant are deemed abandoned.”) (internal citation omit-
ted). But even if Caldwell had not waived the argument, for the
reasons explained by the district court, Caldwell’s references to
the Fourteenth and Fifteenth Amendments in his amended com-
plaint failed to allege violations of his constitutional rights.
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Cir. 2002). We liberally construe pro se pleadings.
Timson v. Sampson, 518 F.3d 870, 874 (11th Cir. 2008).

III. DISCUSSION

The sole issue that Caldwell raises on appeal is
whether the district court erred in concluding that his
Safety Act claim failed because our decision in Ayres
established that there is no private right of action un-
der the Act. He argues that the district court’s reliance
on Ayres was erroneous because (1) Ayres was wrongly
decided and (2) Ayres does not extend to this case be-
cause his complained-of injuries are more serious than
the injuries suffered by the Ayres plaintiffs. We disa-
gree with both arguments.®

First, Caldwell argues that we should reverse the
district court because Ayres, which concluded that “the
Safety Act confers no private [right] of action,” was
wrongly decided and should be overruled. 234 F.3d at
522. We reject this argument because we, as a panel,
cannot overrule another panel’s decision. “Under the
well-established prior panel precedent rule of this

§ On appeal, the government argues that the district court
lacked subject matter jurisdiction over Caldwell’s Safety Act
claim because the government has not waived sovereign immun-
ity for claims under the Safety Act. We disagree. Caldwell’s Safety
Act claim sought injunctive relief. Under the Administrative Pro-
cedures Act, 5 U.S.C. § 702, the government has waived sovereign
immunity as to claims for injunctive relief. See Elend v. Basham,
471 F.3d 1199, 1203 (11th Cir. 2006) (explaining that § 702 re-
moves governmental immunity from suits seeking “injunctive re-
lief against federal agencies or employees acting in their official
capacity”).
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Circuit, the holding of the first panel to address an
issue is the law of this Circuit, thereby binding all sub-
sequent panels unless and until the first panel’s hold-
ing is overruled by the Court sitting en banc or by the
Supreme Court.” Smith v. GTE Corp., 236 F.3d 1292,
1300 n.8 (11th Cir. 2001). Ayres has been overruled
neither by this Court sitting en banc nor the Supreme
Court. Thus, even if we agreed with Caldwell that
Ayres was wrongly decided, we would have no power to
overrule it and reverse the district court on that
ground.

Second, Caldwell argues that Ayres’s conclusion
that the Safety Act provides no private right of action
does not bar his suit because he alleged more serious
injuries than the plaintiffs alleged in Ayres, where
plaintiffs sought compensation for the “diminlished]
value of their cars and the expense of assorted repairs.”
Ayres, 234 F.3d at 516. We reject this argument, too.
Our conclusion in Ayres that “the Safety Act confers no
private [right] of action” was a conclusion of law based
on our interpretation of the Act. Id. at 522-23; see also
Alexander v. Sandoval, 532 U.S. 275, 286-87 (2001) (ex-
plaining that the question whether Congress created a
private right of action in a statute is one of “[s]tatutory
intent”). Thus, none of the factual differences between
this case and Ayres that Caldwell points out bears on
whether the Safety Act provides a private right of ac-
tion. .
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IV. CONCLUSION

For the foregoing reasons, we affirm the district
court’s dismissal of this action.

AFFIRMED.
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UNITED STATES COURT OF APPEALS
For the Eleventh Circuit

No. 20-10142

District Court Docket No.
8:18-¢v-02525-MSS-SPF

KEITH ROBERT CALDWELL,
Plaintiff - Appellant,

versus

U.S. DEPARTMENT OF TRANSPORTATION,
U.S. ATTORNEY GENERAL,
U.S. ATTORNEY’S OFFICE,

Defendants - Appellees,

DODGE CHRYSLER GROUP,
SERGIO MARCHIONNE,
FCAUS LLC,

Defendants.

Appeal from the United States District Court for the
Middle District of Florida

JUDGMENT

It is hereby ordered, adjudged, and decreed that the
opinion issued on this date in this appeal is entered as
the judgment of this Court.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

KEITH R. CALDWELL,
Plaintiff,

V. Case No: 8:18-cv-

DODGE CHRYSLER GROUP, 2525-T-355PF
SERGIO MARCHIONNE,

U.S. DEPARTMENT OF
TRANSPORTATION,

U.S. ATTORNEY GENERAL,

and U.S. ATTORNEY’S OFFICE,

Defendants.

ORDER
(Filed Oct. 29, 2019)

THIS CAUSE comes before the Court for consid-
eration of United States’ Motion to Dismiss Complaint
and Addendum filed by Defendants U.S. Department of
Transportation, U.S. Attorney General and U.S. Attor-
ney’s Office’s, (Dkt. 28), and Plaintiff’s “Motion to Deny
the United States Motion to Dismiss Complaint and
Addendum,” which the Court construes as Plaintiff’s
Response in opposition to the Motion to Dismiss. (Dkt.
33) Upon consideration of all relevant filings, case law,
and being otherwise fully advised, the Court GRANTS
United States’ Motion to Dismiss Complaint and Ad-
dendum. (Dkt. 28)
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I. BACKGROUND

On October 15, 2018, Plaintiff commenced this ac-
tion pursuant to “Title 49 of the United States Code,
Chapter 301, [the] Federal Motor Vehicle Safety Stand-
ards (FMVSS) and Regulations.” (Dkt.1 at 2) On July
23,2019, this Court dismissed the Complaint, granting
FCA US LLC’s Notice of Limited Appearance,’ filed on
behalf of Defendants Dodge Chrysler Group and Sergio
Marchionne, and Motion to Quash or in the Alternative
Motion to Dismiss for Insufficient Process, (Dkt. 16), as
well as Defendants U.S. Department of Transporta-
tion, U.S. Attorney General and U.S. Attorney’s Office’s
Motion to Dismiss Complaint. (Dkt. 17) The Court’s Or-
der provided a twenty-one-day window for Plaintiff to
file an Amended Complaint. (Dkt. 21)

On August 30, 2019, Plaintiff filed an “Addendum
to the Complaint,” which the Court construes as an
Amended Complaint. (Dkt. 24) Therein, Plaintiff main-
tains that he “stands by his Complaint” and asserts the
same factual allegations, legal arguments, and dis-
jointed ramblings as those contained in his initial

! FCA US LLC was not named as a defendant in this action
but filed a Notice of Limited Appearance explaining its relation to
Defendants Dodge Chrysler Group and Sergio Marchionne. (Dkt.
16) Dodge and Chrysler are two distinctive vehicle brands de-
signed, manufactured and distributed by FCA, however, “Dodge
Chrysler Group” is a “non-existent entity.” (Id. at 1-2) Defendant
Sergio Marchionne “was the CEO of FCA US until July 2018
when he became unable to work and ultimately died while recov-
ering from surgery.” (Id. at 4) The Parties appear to agree that
Defendant Marchionne has been deceased since July 2018. (Dkt.
15 at 7; Dkt. 16 at 4)
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Complaint and addressed in this Court’s July 23, 2019
Order. (Dkt. 21 at 10-11) The Amended Complaint also
includes new references to the Fourteenth Amend-
ment, which provides for due process and equal protec-
tion, and the Fifteenth Amendment, which protects the
right of citizens to vote. (Dkt. 24 at 36-37)

On September 23, 2019, Defendants U.S. Depart-
ment of Transportation, U.S. Attorney General and
U.S. Attorney’s Office (hereinafter, “the United States
Defendants”) filed the instant Motion to Dismiss. (Dkt.
28) Therein, the United States Defendants argue that
Plaintiff has again failed to state a claim because he
“seeks to enforce the regulations prescribed under the
National Traffic and Motor Vehicle Safety Act of 1966
(the “Safety Act”), but the Safety Act provides for no
private right of action.” (Id. at 1) The Motion to Dismiss
further asserts that the Amended Complaint does not
allege any constitutionally protected interest or action
by any state, and therefore, fails to state a claim under
the Fourteenth Amendment, and similarly fails to
state a claim under the Fifteenth Amendment because
voting rights are not at issue in this case. (Id. at 9-10)
On October 22, 2019, Plaintiff filed his Response in op-
position to the Motion. (Dkt. 33)

II. LEGAL STANDARD

The threshold for surviving a motion to dismiss for
failure to state a claim under Federal Rule of Civil Pro-

cedure 12(b)(6) is a low one. Quality Foods de Centro
Am., S.A.v. Latin Am. Agribusiness Dev. Corp., S.A., et
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al., 711 F.2d 989, 995 (11th Cir. 1983). A plaintiff must
plead only enough facts to state a claim to relief that is
plausible on its face. Bell Atlantic Corp. v. Twombly,
127 S. Ct. 1955, 1968-69 (2007) (abrogating the “no set
of facts” standard for evaluating a motion to dismiss
established in Conley v. Gibson, 355 U.S. 41, 45-46
(1957)). Although a complaint challenged by a Rule
12(b)(6) motion to dismiss does not need detailed fac-
tual allegations, a plaintiff is still obligated to provide
the “grounds” for his entitlement to relief, and “a for-
mulaic recitation of the elements of a cause of action
will not do.” Berry v. Budget Rent A Car Sys., Inc., 497
F. Supp. 2d 1361, 1364 (S.D. Fla. 2007) (quoting
Twombly, 127 S.Ct. at 1964-65). In evaluating the suf-
ficiency of a complaint in light of a motion to dismiss,
the well pleaded facts must be accepted as true and
construed in the light most favorable to the plaintiff.
Quality Foods, 711 F.2d at 994-95. However, the court
should not assume that the plaintiff can prove facts
that were not alleged. Id. Thus, dismissal is warranted
if, assuming the truth of the factual allegations of the
plaintiff’s complaint, there is a dispositive legal issue
which precludes relief. Neitzke v. Williams, 490 U.S.
319, 326 (1989). |

III. DISCUSSION

A. National Traffic and Motor Vehicle
Safety Act

The United States Defendants contend that Plain-
tiff fails to state a claim upon which relief may be
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granted. (Dkt. 28 at 1) Specifically, the Motion asserts
that the Amended Complaint has failed to state a
claim because Plaintiff seeks to enforce the regulations
prescribed under the Safety Act, however, the Safety
Act provides for no private right of action. (Id. at 1)

Federal courts are courts of limited subject matter
jurisdiction. Kokkonen v. Guardian Life Ins. Co. of Am.,
511 U.S. 375, 377 (1994) (citations omitted). Federal
district courts have original jurisdiction “of all civil ac-
tions arising under the Constitution, law, or treaties of
the United States.” 28 U.S.C. § 1331. 2The Amended
Complaint, like the initial Complaint, cites to 49 USC
§ 301, the Federal Motor Vehicle Safety Standards.
(Dkt. 24) As the Court established in its July 23, 2019
Order, the Safety Act does not give rise to any private
right of action for individuals. (Dkt. 21)

The Eleventh Circuit considered whether an indi-
vidual may maintain a private right of action under
the Safety Act in Ayres v. General Motors Corp., 234
F.3d 514 (11th Cir. 2000). (Dkt. 17 at 8) In Ayres, three
plaintiffs who had purchased General Motors automo-
biles, all of which contained electronic control modules
manufactured by a third-party company, Delco,
claimed that the modules were defective. Ayres, 234
F.3d at 514. Plaintiffs asserted, inter alia, that General

% Federal district courts also have original jurisdiction over
civil actions brought in diversity in which the matter in contro-
versy exceeds the sum or value of $75,000.00, exclusive of interest
and costs, and is between citizens of different States. 28 U.S.C.
§ 1332(a)(1). Here, Plaintiff does not allege a sufficient basis for
diversity jurisdiction.
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Motors and Delco knew of the defect but failed to dis-
close it as required by the Safety Act and Georgia’s
RICO statute. Id. at 516, 521. The Eleventh Circuit
held that “the Safety Act confers no private cause of

action to enforce its notification requirements.” Id. at
523.

In considering whether the Safety Act implied a
private right of action, the Eleventh Circuit observed
that the Safety Act “establishes its own extensive ar-
ray of administrative remedies for a violation of its no-
tification obligations.” Ayres, 234 F.3d at 522. Indeed,
the Safety Act provides that any interested person can
file a petition with the Secretary requesting the Secre-
tary to begin a proceeding to decide whether to issue
an order requiring a manufacturer to give notice under
49 U.S.C. § 30118(e). See id. Additionally, the Safety
Act specifies civil penalties that shall be paid to the
United States Government—not private individual cit-
izens—for violations. Id. (citing 49 U.S.C. §§ 30121(a),
(b); 49 U.S.C. § 30165(a)). Considering the extensive
administrative remedies and governmental suits con-
templated by the Safety Act, the Eleventh Circuit
“readily concludeld] that Congress did not intend to
create a private cause of action to enforce the notifica-
tion requirements found in the Safety Act.” Id. at 524.

In the Amended Complaint, Plaintiff acknowl-
edges the Eleventh Circuit precedent and asserts sev-
eral arguments challenging the decision of the Ayers
court. (Dkt. 33) Nevertheless, Plaintiff fails to cite any
case law in support of his contention that the Safety
Act allows for a private right of action. Consequently,
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Plaintiff has failed to establish any basis for federal
jurisdiction under the Safety Act, and therefore, fails

to state a claim upon which relief may be granted un-
der 49 USC § 301.

B. Fourteenth and Fifteenth Amendments
of the U.S. Constitution

The Motion to Dismiss also correctly asserts that
the Amended Complaint fails to state a claim under
the Fourteenth and Fifteenth Amendments (Dkt. 28 at
9-10)

- The Fourteenth Amendment guarantees that “[n]o
State shall ... deprive any person of life, liberty, or
property, without due process of law.” See U.S. Const,
amend. XIV, § 1. “The Due Process Clause provides two
different kinds of constitutional protections: proce-
dural due process and substantive due process.” Mad-
dox v. Stephens, 727 F.3d 1109, 1118 (11th Cir. 2013);
Schwindt v. Hernando County, No. 8:13-¢cv-809-17EAJ,
2015 WL 4523096 at *4 (M.D. Fla. July 16, 2015) (ex-
plaining Fourteenth Amendment due process claims).
To state a procedural due process violation, Plaintiff
must allege: “(1) a deprivation of a constitutionally-
protected liberty or property interest; (2) state action;
and (3) constitutionally-inadequate process.” Am.
Fed'n of Labor & Cong. of Indus. Orgs. v. City of Miami,
637 F.3d 1178, 1186 (11th Cir. 2011) (internal quota-
tion marks omitted). Substantive due process rights
are “fundamental,” or in other words “rights that are
implicit in the concept of ordered liberty.” McKinney v.
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Pate, 20 F.3d 1550, 1556 (11th Cir. 1994) (internal quo-
tation marks omitted). The Amended Complaint does
not allege any constitutionally protected interest or ac-
tion by any state, nor does it assert facts sufficient to
conclude that Plaintiff was denied due process.

The Fifteenth Amendment provides that “[t]he
right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any
State on account of race, color, or previous condition of
servitude.” See U.S. Const. amend. XV. Notably, voting
rights are not at issue in this case, and therefore, the
Fifteenth Amendment cannot provide a basis for relief.
See Osburn v. Cox, 369 F.3d 1283, 1288 (11th Cir. 2004)
(affirming dismissal of Fifteenth Amendment claim
where plaintiffs did not allege denial of fundamental
voting rights).

IV. CONCLUSION

Upon consideration of the foregoing, it is hereby
ORDERED as follows:

1. TUnited States’ Motion to Dismiss Com-
plaint and Addendum, (Dkt. 28), is
GRANTED.

2. Plaintiff’s “Motion to Deny the United
States Motion to Dismiss Complaint and
Addendum,” which the Court construes
as Plaintiffs Response in opposition to the
Motion to Dismiss, (Dkt. 33), is DENIED.

3. Plaintiff’s Amended Complaint, (Dkt. 24),
is DISMISSED WITH PREJUDICE.
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4. The CLERK is directed to TERMINATE
any pending motions and CLOSE this
case.

DONE and ORDERED in Tampa, Florida, this
29th day of October, 2019.

/s/ Mary S. Scriven

MARY S. SCRIVEN
UNITED STATES
DISTRICT JUDGE

Copies furnished to:
Counsel of Record
Any Unrepresented Person
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 20-10142-AA

KEITH ROBERT CALDWELL,
Plaintiff - Appellant,

versus

U.S. DEPARTMENT OF TRANSPORTATION,
U.S.ATTORNEY GENERAL,
U.S. ATTORNEY’S OFFICE,

Defendants - Appellees,

DODGE CHRYSLER GROUP,
SERGIO MARCHIONNE,
FCA US LLC,

Defendants.

Appeal from the United States District Court
for the Middle District of Florida

ON PETITION(S) FOR REHEARING AND PETI-
TION(S) FOR REHEARING EN BANC

(Filed Jun. 8, 2021)

BEFORE: JILL PRYOR, GRANT and ANDERSON,
Circuit Judges.
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PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no
judge in regular active service on the Court having re-
quested that the Court be polled on rehearing en banc.
(FRAP 35) The Petition for Rehearing En Banc is also

treated as a Petition for Rehearing before the panel
and is DENIED. (FRAP 35, IOP2)
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AYRES v. GENERAL MOTORS CORPORATION

United States Court of Appeals,
Eleventh Circuit.

Lisa M. AYRES, on behalf of herself
and other persons similarly situated,
Ronald L. Swann, Administrator of the
Estate of Richard W. Swann, et al.,
Plaintiffs-Appellees, v. GENERAL MOTORS
CORPORATION and Delco Electronics
Corporation, Defendants-Appellants.

No. 98-8696.
Decided: November 29, 2000

Before ANDERSON, Chief Judge, and TJOFLAT and
FAY, Circuit Judges. David M. Monde,Jones, Day, Reavis
& Pogue, Atlanta, GA, for Defendants-Appellants. James
E. Carter, The Carter Firm, Madison, GA, Barry A. Rags-
dale, Ivey & Ragsdale, Birmingham, AL, for Plaintiffs-
Appellees.

This is an interlocutory appeal by Defendants-
Appellees General Motors Corporation (“General Mo-
tors”) and Delco Electronics Corporation (“Delco”) of
the district court’s denial of their motion for summary
judgment. The district court certified the appeal as one
involving a question of law as to which there is sub-
stantial ground for difference of opinion and with re-
spect to which an immediate appeal from the order
may materially advance the ultimate termination of
this litigation; thus, we have appellate jurisdiction un-
der 28 U.S.C. § 1292(b). For the reasons stated below,
we reverse.
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Lisa Ayres, George Collins, and Helen Woodson
(“Plaintiffs”) each purchased an automobile which was
manufactured by General Motors and contained a
GMP-4 Electronic Control Module (“ECM”) manufac-
tured by Delco.! Each of these plaintiffs purchased
the automobile as a used automobile. These Plaintiffs?
brought suit against General Motors and Delco (“De-
fendants”) under Georgia’s civil RICO statute, O.C.G.A.
§ 16-14-1 et seq., in the Superior Court of Fulton
County, Georgia.® The Plaintiffs claim that the ECMs
are defective and that this defect can cause engine
stalling, engine surging, erratic operation and other
performance problems which could result in an unsafe
situation. In addition, the Plaintiffs claim that the De-
fendants knew of the defect but fraudulently concealed
it because of the great expense in remedying the defect.

! Plaintiffs seek class certification representing the 4.5 mil-
lion consumers with vehicles containing the defective ECM, but
as of yet no class has been certified.

2 Ronald Swann, as executor of his father Richard Swann’s
estate, also was a plaintiff below. The Defendants state that dis-
covery conducted after the preparation of the record for appeal
conclusively shows that the vehicle purchased new by Richard
Swann did not contain the defective ECM and the Plaintiffs do
not name Swann in their appellate brief. However, in light of our
ultimate disposition of this appeal, whether Swann’s vehicle did
or did not contain the ECM in question is immaterial to the reso-
lution of this case and we therefore do not address it.

8 In addition to the Georgia civil RICO claim, the Plaintiffs
brought additional state law claims for fraud and deceit and
breach of warranty. The district court granted the Defendants
summary judgment motion with respect to the fraud and deceit
and breach of warranty claims. This grant of summary judgment
is not on appeal here.
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This fraudulent concealment, they argue, caused them
injury, in particular the resultant diminution in the
value of their cars and the expense of assorted repairs
allegedly related to the defect. However, the Plaintiffs
have identified no misrepresentation made by the De-
fendants to them related to the alleged defect; in fact,
the Defendants made no communications at all to the
Plaintiffs.* The Plaintiffs complain that the Defend-
ants failed to disclose the defect to them.

The Defendants removed the action to the United
States District Court for the Northern District of Geor-
gia and moved for summary judgment. The district
court denied summary judgment on the Georgia RICO
claims. In particular, the court found that the Plaintiffs
established, at least for summary judgment purposes,
that the Defendants had violated the federal mail
fraud and wire fraud statutes, 18 U.S.C. §§ 1341, 1342,
which are predicate offenses constituting racketeering
under Georgia’s RICO statute. The district court held
that “[n]on-disclosure of information can be a violation
of the mail fraud statute when a party has some inde-
pendent duty to disclose.” The court then concluded
that the National Traffic and Motor Vehicle Safety Act
(“Safety Act”), 49 U.S.C. § 30118 et seq., created such

4 The Plaintiffs assert that the Defendants engaged in a “pat-
tern and practice of fraudulent suppression and deceit” but do not
identify any misrepresentations. In light of the requirement of
Fed R.Civ.P. 9(b) that “[iln all averments of fraud or mistake, the
circumstances constituting fraud or mistake shall be stated with
particularity,” we conclude Plaintiffs’ assertions mean no more
than that the Defendants did not disclose the defect to the Plain-
tiffs or attempt to remedy the defect.
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an independent duty for the Defendants to disclose al-
leged safety defects to the Plaintiffs and that the De-
fendants’ failure to disclose constitutes mail and wire
fraud, which in turn forms the basis of the Georgia civil
RICO claim.

As a preliminary matter, we address Plaintiffs’
motion to dismiss for lack of jurisdiction, asserting
that the district court lacked jurisdiction when De-
fendants removed. Removal is proper when a federal
court would have original jurisdiction. See 28 U.S.C.
§ 1441(a). When the Defendants removed in Septem-
ber 1996, the Plaintiffs moved for remand. The district
court denied this motion. It concluded that original ju-
risdiction, in this case diversity jurisdiction, existed
under 28 U.S.C. § 1332 because the parties were di-
verse and the amount in controversy requirement was
satisfied by aggregating the punitive damages as per-
mitted by Tapscott v. MS Dealer Service Corp., 77 F.3d
1353 (11th Cir.1996). Although the original complaint
was filed in December 1995, the district court found
that the removal was timely because prior to Tapscott,
which was decided after Plaintiffs filed their com-
plaint, the Defendants could not have aggregated pu-
nitive damages to reach the amount in controversy
requirement.

During the course of this appeal, the Eleventh Cir-
cuit in Cohen v. Office Depot, Inc., 204 F.3d 1069 (11th
Cir.2000), held that the binding former Fifth Circuit
decision, Lindsey v. Alabama Tel. Co., 576 F.2d 593 (5th
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Cir.1978),5 controlled the issue of whether or not puni-
tive damages can be aggregated for amount in contro-
versy purposes and held that such aggregation is not
permitted. See Cohen, 204 F.3d at 1073-76. Accord-
ingly, the Cohen Court abrogated Tapscott under the
prior precedent rule and held that punitive damages
must be divided by the number of class members and
attributed to each member of the class. Thus, the dis-
trict court’s aggregation of punitive damages as per-
mitted by Tapscott is no longer a sound basis for
jurisdiction.

Nonetheless, we believe that there is a sound ba-
sis for removal jurisdiction. In particular, 28 U.S.C.
§ 1441(b) provides removal jurisdiction for “any civil
action of which the district courts have original juris-
diction founded on a claim or right arising under the
Constitution, treaties or laws of the United States.” See
also 28 U.S.C. § 1331. In Gully v. First National Bank
in Meridian, 299 U.S. 109, 57 S.Ct. 96, 81 L.Ed. 70
(1936), Justice Cardozo explained:

How and when a case arises “under the Con-
stitution or laws of the United States” has
been much considered in the books. Some
tests are well established. To bring a case
within the statute, a right or immunity cre-
ated by the Constitution or laws of the United
States must be an element, and an essential

5 In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir.1981)
(en banc), the Eleventh Circuit Court of Appeals adopted as bind-
ing precedent the decisions of the former Fifth Circuit issued be-
fore October 1, 1981.
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one, of the plaintiff’s cause of action. The right
or immunity must be such that it will be
supported if the Constitution or laws of the
United States are given one construction or
effect, and defeated if they receive another. A
genuine and present controversy, not merely a
possible or conjectural one, must exist with
reference thereto, and the controversy must
be disclosed upon the face of the complaint,
unaided by the answer or by the petition for
removal. Indeed, the complaint itself will not
avail as a basis of jurisdiction in so far as it
"goes beyond a statement of the plaintiff’s
cause of action and anticipates or replies to a
probable defense.

Id. at 112-13, 57 S.Ct. at 97-98. Although a case may
arise under federal law “where the vindication of a
right under state law necessarily turned on some con-
struction of federal law,” Franchise Tax Board v. Con-
struction Laborers Vacation Trust, 463 U.S. 1, 9, 103
S.Ct. 2841, 2846, 77 L.Ed.2d 420 (1983), “the mere
presence of a federal issue in a state cause of action
does not automatically confer federal-question juris-
diction.” Merrell Dow Pharmaceuticals, Inc. v. Thomp-
son, 478 U.S. 804, 813, 106 S.Ct. 3229, 3234,92 1.Ed.2d
650 (1986).

Such federal-question jurisdiction is available
here because, as this opinion makes clear below, a vio-
lation of the federal mail and wire fraud statutes is an
essential element of the Plaintiffs’ cause of action, the
proof of which involves resolution of a substantial,




App. 27 |

disputed question of federal law.® Again as made clear
below, resolution of this case depends entirely on inter-
pretation of the federal mail and wire fraud statutes
and their interaction with the Safety Act. See Jairath
v. Dyer, 154 F.3d 1280, 1282 (11th Cir.1998) (“[Flederal-
question jurisdiction may also be available if a sub-
stantial, disputed question of federal law is a necessary
element of a state cause of action.”); Ormet Corp. w.
Ohio Power Co., 98 F.3d 799, 806 (4th Cir.1996) (recog-
nizing that, even though a cause of action may be cre-
ated by state law, it may involve the “resolution of a
federal question sufficiently substantial to arise under
federal law within the meaning of 28 U.S.C. § 1331”).
Plaintiffs’ Fourth Amended and Recast Complaint

§ We reject Plaintiffs’ argument that, because Defendants
originally based removal on diversity jurisdiction, it is too late for
them to raise the issue of federal question jurisdiction on appeal
due to the thirty day limitation set forth in 28 U.S.C. § 1446(b).
All of the cases Plaintiffs cite in support of this argument differ
substantially from the case sub judice because the district courts
in those cases did not consider the merits of the case before order-
ing a remand due to an untimely removal. In this case, however,
the district court considered the merits of the case when it
granted summary judgment on certain of Plaintiffs’ claims and
refused to grant summary judgment on the Georgia RICO claim.
Considering the interests of “finality, efficiency, and economy: the
Supreme Court has held that a district court’s failure to remand
a case improperly removed “is not fatal to the ensuing adjudica-
tion if federal jurisdictional requirements are met at the time
judgment is entered.” Caterpillar Inc. v. Lewis, 519 U.S. 61, 64-
75,117 S.Ct. 467, 471-76, 136 L.Ed.2d 437 (1996). Considering
these same interests, we believe that to remand this case which
satisfies all federal jurisdictional requirements to state court
“would impose an exorbitant cost on our dual court system, a cost
incompatible with the fair and unprotracted administration of
justice.” Id. at 77, 117 S.Ct. at 477.
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claims that “[t]he defendants have repeatedly used the
mails and wires to perpetrate their scheme of fraudu-
lent concealment of the defects with engine control
modules” and bases the Georgia RICO claim on De-
fendants’ conspiracy to “deprive Plaintiffs of money by
multiple illegal acts which involved use of the mails
and wires and which constitute a pattern of racketeer-
ing activity in violation of the Georgia RICO Act.”” Ex-
amination of the Georgia RICO statute, see infra n. 13,
and Plaintiffs’ argument makes it abundantly clear
that this part of their complaint refers to the federal
right, enforceable through the federal RICO statute, to
be free from violations of the federal mail and wire
fraud statutes.® Thus, establishing a violation of the

7 We are not troubled by the fact that this elaboration of the
basis of the Georgia RICO claim was added by a post-removal
amendment of the complaint. The complaint at the time of the
removal stated the Georgia RICO cause of action without identi-
fying the predicate acts. The subsequent amendment makes clear
that, in a well-pleaded complaint, Plaintiffs’ cause of action con-
tains, as an essential element, a federal issue, i.e., whether the
Defendants violated the federal mail and wire fraud statutes. See
14B Wright, Miller & Cooper, Federal Practice and Procedure: Ju-
risdiction § 3732, at 333 (3d ed. 1998) (“[Rlemoval will be held
proper when the plaintiff has concealed a legitimate ground of re-
moval by. inadvertence, or artful pleading. [Tthe plaintiff may be
said to have engaged in ‘artful pleading’ in particular when he
pleads . a state cause of action the merits of which turn on an
important federal question.”); ¢f. In re Uniroyal Goodrich Tire
Company, 104 F.3d 322, 324 (11th Cir.1997) (“The untimeliness
of a removal is a procedural, instead of a jurisdictional, defect.”).
And, in any event, once the complaint was amended it could have
been removed. See 28 U.S.C. § 1446(b).

8 We reject Plaintiffs’s argument that Merrell Dow Phar-
maceuticals Inc. v. Thompson, 478 U.S. 804, 106 S.Ct. 3229,
92 L.Ed.2d 650 (1986), precludes federal-question jurisdiction
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federal mail and wire fraud statutes is an essential el-
ement of Plaintiffs’ cause of action.® We note that the
instant situation-in which Plaintiffs must prove fed-
eral crimes involving a violation of the federal mail and
wire fraud statutes to satisfy the necessary predicate
acts of their Georgia RICO cause of action-would seem
to fall squarely within the language of Gully and Fran-
chise Tax Board, in which the Supreme Court indicated
that it was well established that federal question juris-
diction exists where a plaintiff’s cause of action has as

because there is no private right of action under the federal mail
and wire fraud statutes. Plaintiffs are correct that Merrell Dow
holds that a claim does not arise under federal law where “a com-
plaint alleg[es] a violation of a federal statute as an element of a
state cause of action, when Congress has determined that there
should be no private, federal cause of action for the violation.” Id.
at 817, 106 S.Ct. at 3237; see id. at 812, 106 S.Ct. at 3234 (“The
significance of the necessary assumption that there is no federal
cause of action thus cannot be overstated.”). Plaintiffs are incor-
rect, however, when they contend that the federal mail and wire
fraud statutes do not have a private right of action. In fact, these
federal statutes are enforceable through a private federal RICO
action in the same manner that the Plaintiffs attempt to en-
force them through a private Georgia RICO action. See 18 U.S.C.
§§ 1961(1)(B), 1962, 1964(c).

% We note that our conclusion, explained below, that the
Plaintiffs fail to establish a violation of the federal mail and wire
fraud statutes, in which case their Georgia RICO cause of action
fails as would any federal RICO cause of action, does not deprive
the court of subject matter jurisdiction. See Bell v. Hood, 327 U.S.
678, 682, 66 S.Ct. 773, 776, 90 L.Ed. 939 (1946) (“Jurisdiction,
therefore, is not defeated . by the possibility that the averments
might fail to state a cause of action on which petitioners could
actually recover. For it is well settled that the failure to state a
proper cause of action calls for a judgment on the merits and not
for a dismissal for want of jurisdiction.”); M.H.D. v. Westminster
Schools, 172 F.3d 797,802 n. 12 (11th Cir.1999)
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an essential element the existence of a right under fed-
eral law which will be supported by a construction of
the federal law concluding that the federal crime is es-
tablished, but defeated by another construction con-
cluding the opposite. However, to find federal question
jurisdiction in this case, we need not go so far as to hold
that every state RICO cause of action which depends
upon proving, as necessary predicate acts, a violation
of the federal mail and wire fraud statutes establishes
federal question jurisdiction.!® The particular contro-
versy in this case may very well make this case one of
those exceptional cases requiring that we decide “a fed-
eral question substantial enough to confer federal
question jurisdiction.” City of Huntsville, 24 F.3d at
174.

As indicated below, this case requires that we de-
cide whether or not a breach of the disclosure duty un-
der the Safety Act constitutes a federal mail and wire
fraud crime. We conclude that this federal question
constitutes a federal question which may be substan-
tial enough to confer federal question jurisdiction. The
magnitude of the federal question at issue in this case
is at least comparable to that of other federal questions
which courts have found sufficient to confer federal
question jurisdiction. See Ormet, 98 F.3d at 807 (hold-
ing that resolution of a contractual dispute requiring
the interpretation and application of the Clean Air Act
was sufficiently substantial to justify invocation of fed-
eral question jurisdiction given the important federal

10 Thus, we do not so hold.
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interest in the Acid Rain Program); Milan Express
Co., Inc. v. Western Sur. Co., 886 F.2d 783, 787 (6th
Cir.1989) (holding that plaintiffs’ claims, in which they
sought proceeds of surety bonds prescribed by the In-
terstate Commerce Commission, should be heard in a
federal forum due to the federal interest in the regula-
tion of interstate commerce); West 14th St. Commer-
cial Corp. v. 5 West 14th Owners Corp., 815 F.2d 188,
196 (2nd Cir.1987) (concluding that the federal ele-
ment in plaintiffs’ state cause of action was sufficiently
substantial to confer federal question jurisdiction be-
cause, “[iln construing the Condominium Relief Act in
a state cause of action, the federal issue is decisive be-
cause upon that Act’s construction the vindication of
rights and definition of relationships created by federal
law depends”). The federal question at issue in this
case, whether the alleged violations of the Safety Act
constitute federal mail and wire fraud crimes, is a mat-
ter of considerable magnitude and substantial federal
interest.

We find federal question jurisdiction in this case
because the case involves both (1) the necessity for
Plaintiffs to prove, as an essential element of their
state law cause of action, the existence of federal mail
and wire fraud crimes as predicate acts, which crimes
would be enforceable in a federal civil RICO cause of
action; and (2) the fact that proof of the alleged federal
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mail and wire fraud crimes involves a very substantial
federal question.!!

For the foregoing reasons, we conclude that the
district court had subject matter jurisdiction, and we
decline to order a remand to state court. Accordingly,
Plaintiffs’ motion to dismiss is denied.?

We now turn to the merits of this case. The dis-
trict court’s denial of summary judgment is reviewed
de novo, with all facts and reasonable inferences
therefrom reviewed in the light most favorable to the
nonmoving parties. See Carnival Brand Seafood Co.
v. Carnival Brands, Inc., 187 F.3d 1307, 1309 (11th
Cir.1999). Summary judgment was due to be granted
only if the forecast of evidence before the district court
showed that there was no genuine issue as to any ma-
terial fact and that the moving parties, i.e., General
Motors and Delco, were entitled to judgment as a mat-
ter of law. Fed.R.Civ.P. 56(c).

11 Because we rely on both of the facts mentioned in the text,
we need not in this case decide whether either, by itself, is suffi-
cient to confer federal question jurisdiction.

112 We recognize that there are district court cases which sug-
gest that a complaint asserting violations of the federal mail and
wire fraud statutes as predicate acts to Georgia’s RICO statute is
not sufficiently substantial to confer federal question jurisdiction.
See Graham Commercial Realty, Inc. v. Shamsi, 75 F.Supp.2d
1371 (N.D.Ga.1998); Patterman v. Travelers, Inc., 11 F.Supp.2d
1382 (S.D.Ga.1997). Nothing in those cases suggests a federal
question of the magnitude involved here, and thus they are dis-
tinguishable.

We express no opinion as to their correctness. See supra n.
10 and accompanying text.
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As a simple matter of statutory incorporation, fed-
eral mail and wire fraud are predicate acts of racket-
eering under the Georgia civil RICO statute, as they
are under the federal RICO statute.'®> Therefore, the
critical question is whether the Defendants have vio-
lated the mail and wire fraud statutes, 18 U.S.C.
§8 1341, 1343.* We believe they have not. In Pelletier
v. Zweifel, 921 F.2d 1465, 1498 (11th Cir.1991), this
Court explained that “[m]ail or wire fraud occurs when
a person (1) intentionally participates in a scheme to
defraud another of money or property and (2) uses the
malils or wires in furtherance of that scheme.” It is un-
disputed that, if such a scheme exists here, the Defend-
ants used the mails and wires in furtherance of that
scheme. Therefore, the Plaintiffs must show a scheme
to defraud. “Under the mail and wire fraud statutes, a
plaintiff only can show a scheme to defraud if he proves
that some type of deceptive conduct occurred.” Id. at
1500.

18 In particular, 0.C.G.A. § 16-4-3(9)(A) of the Georgia RICO
statute states that “ ‘[rlacketeering activity’ means to commit. any
crime which is chargeable by indictment under the following laws
of this state: . (xxix) Any conduct defined as ‘racketeering activity’
under 18 U.S.C. Section 1961(1) (A), (B), (C), and (D),” and 18
U.S.C. § 1961(1)XB), part of the federal RICO statute, states that
“racketeering activity’ means any act which is indictable under.
f18 U.S.C.] section 1341 (relating to mail fraud), [and] section
1343 (relating to wire fraud).”

4 Both §§ 1341 and 1343 state in pertinent part that “[w]ho-
ever, having devised or intending to devise any scheme or artifice
to defraud . shall be fined under this title or imprisoned not more
than five years, or both.”
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As noted, the Plaintiffs have identified no affirma-
tive misrepresentation on the part of the Defendants.
However, Plaintiffs argue that the Defendants’ failure
to disclose the information they possessed about the
ECM did violate the mail and wire fraud statutes.
Plaintiffs rely primarily upon the theory that nondis-
closure of material information can constitute a viola-
tion of the mail and wire fraud statutes where a
defendant has a duty to disclose. Ample case law sup-
ports Plaintiffs’ legal theory. See, e.g., United States v.
Brown, 79 F.3d 1550, 1557 (11th Cir.1996) (holding
that nondisclosure can violate the federal fraud stat-
utes where a special relationship of trust, such as a fi-
duciary relationship, requires disclosure of material
facts); United States v. Waymer, 55 F.3d 564, 571 (11th
Cir.1995) (“A defendant’s breach of a fiduciary duty
may be a predicate for a violation of the mail fraud
statute where the breach entails the violation of a duty
to disclose material information. An affirmative duty
to disclose need not be explicitly imposed; it may in-
stead be implicit in the relationship between the par-
ties.”).’

5 In United States v. Brown, 79 F.3d 1550 (11th Cir.1996),
we stated: “As we have pointed out, long-established common law
fraud concepts inform — but do not control — our discussion of the
evidence necessary to support a conviction under the mail fraud
statute, especially in light of the requirement that federal crimi-
nal statutes be interpreted narrowly.” Id. at 1559; see also Neder
v. United States, 527 U.S. 1, 119 S.Ct. 1827, 1840-41, 144 L..Ed.2d
35 (1999) (relying on the rule that Congress intends to incorporate
the well-settled meaning of the common-law terms it uses to hold
that materiality of falsehood is an element of the federal mail and
wire fraud statutes). An examination of the common law with
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Applying the foregoing theory to the facts of this
case, the Plaintiffs argue that the Defendants had a
duty to disclose the ECM defect under the Safety Act,
and that their failure to do so violated the mail and
wire fraud statutes, thus satisfying the predicate acts
of racketeering under Georgia’s civil RICO statute. The
viability of this argument rests upon two assumptions:
first, that the Defendants did have a duty under the
Safety Act to disclose the information possessed by the
Defendants with respect to the ECM, and second, as-
suming such a duty, that a breach of this duty would
constitute mail or wire fraud. We assume arguendo
that both General Motors and Delco did have such a
duty under the Safety Act.'®* Thus, the crucial issue

respect to when a failure to disclose is fraudulent also supports
the proposition that a nondisclosure of material information can
constitute fraud when there is a duty to disclose. In Chiarella v.
United States, 445 U.S. 222, 100 S.Ct. 1108, 63 L.Ed.2d 348
(1980), the Supreme Court explained:At common law, misrepre-
sentation made for the purpose of inducing reliance upon the false
statement is fraudulent. But one who fails to disclose material
information prior to consummation of a transaction commits
fraud only when he is under a duty to do so. And the duty to dis-
close arises when one party has information “that the other
[party] is entitled to know because of a fiduciary or other similar
relation of trust and confidence between them.”Id. at 227-28, 100
S.Ct. at 1114 (quoting Restatement (Second) of Torts § 551(2)(a)
(1976)).

16 The Safety Act requires a manufacturer of a motor vehicle
or replacement equipment to “notify the Secretary [of Transpor-
tation] by certified mail, and the owners, purchasers, and dealers
of the vehicle or equipment as provided in § 30119(d) of this sec-
tion, if the manufacturer (1) learns the vehicle or equipment con-
tains a defect and decides in good faith that the defect is related
to motor vehicle safety.” 49 U.S.C. § 30118(c). In this summary
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before us is whether a breach of such duty to disclose
would constitute mail or wire fraud. For the reasons
that follow, we conclude that the Safety Act was not
meant to create the kind of duty, a breach of which
would create criminal liability or civil liability under
RICO statutes.

The Safety Act establishes its own extensive ar-
ray of administrative remedies for a violation of its
notification obligations. For example, the Secretary of
Transportation can determine that a defect exists and
order the manufacturer to notify and/or “take specified
action” to meet the notification requirements. 49 U.S.C.
§ 30118(b), (e). The Safety Act provides for hearings
upon a motion of the Secretary or any interested per-
son at which “[a]ny interested person may make writ-
ten and oral presentations of information, views, and
arguments on whether the manufacturer has rea-
sonably met the notification requirements.” 49 U.S.C.
§ 30118(e). Any interested person can also file a peti-
tion with the Secretary of Transportation requesting
the Secretary to begin a proceeding to decide whether
to issue an order requiring a manufacturer to give
notice under § 30118. See 49 U.S.C. § 30162(a). Fur-
thermore, the Attorney General is authorized to bring
a civil action to enforce the Safety Act and the noti-
fication obligations. See 49 U.S.C. §§ 30121(b), 30163.
A person found in violation of § 30118s notification re-
quirement in this civil action is liable to.the United
States Government for a civil penalty of not more

judgment posture, we assume that this duty was triggered for
both defendants.
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than $1000 for each violation and not more than
$800,000 for a related series of violations. See 49
U.S.C. §§ 30121(a), (b), 301 65(a).)” Lastly, the Safety
Act does not make violation of the notification require-
ments criminal.’® In light of this extensive administra-
tive scheme, we think it clear that Congress did not
intend to equate a violation of the Safety Act’s notifi-
cation requirements in and of itself with the felony of
mail or wire fraud. Moreover, given the limits on the
civil penalties, the absence of a private right of action,
and the option of private parties to petition for admin-
istrative action, it is also clear that Congress did not
intend for a violation of the Safety Act’s notification re-
quirements to be the basis for a private civil RICO ac-
tion, which would permit unlimited, treble damages.

17 In addition, 49 C.F.R. § 578.6(a) provides for a $1100 limit
for each violation and a $925,000 limit for a series of related vio-
lations. Although these limits are in apparent contravention of
the statutory limits of $1000 for each violation and $800,000 for
a series of related violations found in 49 U.S.C. § 30165, we need
not decide which controls here. In any event, these limits to re-
covery would be circumvented if a private party could sue to en-
force the Safety Act’s notification requirements directly or via a
state or federal RICO statute.

18 In fact, an amendment that would have added criminal
penalties for knowingly and willfully violating safety standards
promulgated under the Safety Act was considered and rejected by
the Senate because, among other reasons, the Senate was “not
dealing with mobsters and gangsters. What we are trying to do is
sensibly and realistically to promote safety for the benefit of the
public. We are not trying to pass a law that will be punitive. We
are not reaching down to eliminate gangsterism by this bill. We
are trying to promote safety.” 112 Cong. Rec. 14249 (1966) (state-
ment of Sen. Pastore); see 112 Cong. Rec. 14247-52.
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The foregoing discussion also makes it clear that
the Safety Act confers no private cause of action to
enforce its notification requirements.® The question
of whether a private cause of action is conferred is
essentially one of interpreting Congressional intent.
See California v. Sierra Club, 451 U.S. 287, 293, 101
S.Ct. 1775, 1779, 68 L.Ed.2d 101 (1981) (“Cases subse-
quent to Cort have explained that the ultimate issue is
whether Congress intended to create a private cause of
action.”); Till v. Unifirst Federal Savings & Loan Ass’n,
653 F.2d 152, 157 (6th Cir. Unit A Aug.1981). The

19 Plaintiffs do not argue that the Safety Act creates a private
right of action. Instead, they argue that they brought suit under
the private right of action provided by the Georgia civil RICO stat-
ute and that the Safety Act’s lack of a private right of action does
not preclude them from proceeding under this state law theory.
In Lowe v. General Motors Corp., 624 F.2d 1373 (5th Cir.1980),
this Court explained that a state negligence case in which a vio-
lation of the Safety Act was used as evidence of the defendant’s
negligence is not the same as an action to enforce the act’s notifi-
cation requirements. In other words, “[t]he mere fact that the law
which evidences negligence is Federal while the negligence action
itself is brought under State common law does not mean that the
state law claim metamorphoses into a private right of action un-
der Federal regulatory law.” Id. at 1379. Thus, the Plaintiffs are
correct that the lack of a private right of action under the Safety
Act does not preclude them acting under a state law cause of ac-
tion. However, the lack of a private right of action for a violation
of the Safety Act’s notification requirements is strong evidence
that a violation of these requirements does not constitute the
predicate act of mail or wire fraud. As explained above, the Plain-
tiffs’ cause of action under the Georgia civil RICO statute fails
because Plaintiffs cannot show a violation of the federal mail or
wire fraud statutes, not because they could not proceed under a
private right of action provided by the Safety Act.
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inquiry is guided by the Cort four-prong test.?® Exami-
nation of the Safety Act in light of both the second and
third prongs of this test unequivocally indicates that
Congress did not intend to create a private cause of ac-
tion here. With respect to the second prong, nothing in
the language of the Safety Act or its legislative history
supports an inference that Congress intended to create
a private cause of action for a violation of the notifica-
tion requirements. To the contrary the extensive array
of administrative remedies, including participation
there by “interested parties,”and the specific provision
authorizing the Attorney General to bring a civil en-
forcement action create a strong inference that Con-
gress did not intend to create a private right of action.
Likewise the express provision of a private cause of ac-
tion for a distributor or dealer to enforce the obliga-
tions of a manufacturer or distributor related to safety
defects or safety standard violations found in a vehicle
prior to its sale to a consumer, as provided by 49 U.S.C.

20 Tn Cort v. Ash, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d 26,
(1975), the Supreme Court set forth the following four guide-
lines:In determining whether a private remedy is implicit in a
statute not expressly providing one, several factors are relevant.
First, is the plaintiff one of the class for whose especial benefit the
statute was enacted, that is, does the statute create a federal right
in favor of the plaintiff? Second, is there any indication of legisla-
tive intent, explicit or implicit, either to create such a remedy or
to deny one? Third, is it consistent with the underlying purposes
of the legislative scheme to imply such a remedy for the plaintiff?
And finally, is the cause of action one traditionally relegated to
state law, in an area basically the concern of the States, so that it
would be inappropriate to infer a cause of action based solely on
federal law?Id. at 78, 95 S.Ct. at 2088 (internal quotations and
citations omitted).
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§ 30116,% is strong evidence that Congress knew how
to create a private cause of action to enforce the notifi-
cation requirements and would have done so expressly
if it had intended to create such a private cause of ac-
tion. See Touche Ross & Co. v. Redington, 442 U.S. 560,
571,99 S.Ct. 2479, 2488, 61 L.Ed.2d 82 (1979); Till, 653
F.2d at 160. The Plaintiffs also fail the third prong be-
cause implying a private cause of action would be in-
consistent with the legislative scheme of the Safety
Act. Implying such a private cause of action to enforce

% Section 30116 does not involve the notification duties. It
provides in pertinent part:(a) If, after a manufacturer or distrib-
utor sells a motor vehicle or motor vehicle equipment to a distrib-
utor or dealer and before the distributor or dealer sells the vehicle
or equipment, it is decided that the vehicle or equipment contains
a defect related to motor vehicle safety or does not comply with -
applicable motor vehicle safety standards prescribed under this
chapter-(1) the manufacturer or distributor immediately shall re-
purchase the vehicle or equipment at the price paid by the dis-
tributor or dealer, plus transportation charges and reasonable
reimbursement of at least one percent a month of the price paid
prorated from the date of notice of noncompliance or defect to the
date of repurchase; or(2) if a vehicle, the manufacturer or distrib-
utor immediately shall give to the distributor or dealer at the
manufacturer’s or distributor’s own expense, the part or equip-
ment needed to make the vehicle comply with the standard or cor-
rect the defect. .(¢c) The parties shall establish the value of the
installation and the amount of reimbursement under this section.
If the parties do not agree, or if a manufacturer or distributor re-
fuses to comply with subsection (a) or (b) of this section, the dis-
tributor or dealer purchasing the motor vehicle or motor vehicle
equipment may bring a civil action. The action may be brought in
a United States district court for the judicial district in which the
manufacturer or distributor resides, is found, or has an agent, to
recover damages, court costs, and a reasonable attorney’s fee. An
action under this section must be brought not later than 3 years
after the claim accrues.49 U.S.C. § 30116.
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the notification requirements would undermine the
administrative remedies.?? See District Lodge No. 166
v. TWA Services, Inc., 731 F.2d 711, 715-16 (11th
Cir.1984) (finding no private right of action in the Ser-
vice Contract Act because in part “it would be flatly in-
consistent with the express provision of a limited
governmental cause of action to imply a wide-ranging
private right of action as an alternative to a govern-
mental suit’”) (quoting Miscellaneous Service Workers,
Local 427 v. Philco-Ford Corp., 661 F.2d 776, 780 (9th
Cir.1981)). “[Wlhen an examination of one or more of
the Cort factors ‘unequivocally reveals congressional
intent, there is no need for us to trudge through all four
of the factors.” Florida v. Seminole Tribe of Florida, 181
F.3d 1237, 1247 (11th Cir.1999) (quoting Liberty Nat’l
Ins. Holding Co. v. Charter Co., 734 F.2d 545, 558 (11th
Cir.1984) (internal quotation marks omitted) (quoting
Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456
U.S. 353, 388, 102 S.Ct. 1825, 1844, 72 L.Ed.2d 182
(1982))). Thus, we readily conclude that Congress did
not intend to create a private cause of action to enforce
the notification requirements found in the Safety Act.
Cf. Seminole Tribe, 181 F.3d at 1247-50 (finding no im-
plied private cause of action in the Indian Gaming Reg-
ulatory Act based on the second and third prongs of the
Cort test). The only other circuit court to address this

22 For example, a private cause of action could result in dam-
ages far in excess of the civil penalties contemplated by the Safety
Act thus undermining the civil penalty limits. See 49 U.S.C.
§ 30165(a) (limiting the civil penalty for violations of § 30118,
which creates the notification duty, to $1000 for each violation
and to $800,000 for a related series of violations).
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issue has concluded that there is no private cause of
action under the Safety Act. See Handy v. General Mo-
tors Corp., 518 F.2d 786, 788 (9th Cir.1975) (per cu-
riam) (“The district court correctly ruled that Congress
did not intend to create private rights of action [under
the Safety Act] in favor of individual purchasers of mo-
tor vehicles when it adopted the comprehensive system
of regulation to be administered by the NHTSA.”).

Given the extensive array of administrative reme-
dies for violation of the Safety Act, including specific
provisions for participation by “any interested person:
and given the specific provision for the civil enforce-
ment action by the Attorney General with no mention
of a corresponding private cause of action, and given
the limits on the civil penalties and lack of criminal
penalties, and finally given the absence of a private
cause of action, we conclude that Congress did not in-
tend for a violation of the Safety Act’s notification re-
quirement to constitute the crime of mail or wire
fraud. It follows that Congress did not intend for a
violation of the Safety Act to be the basis for a private
civil RICO action, which would permit unlimited, tre-
bled damages. Reaching the same conclusion in an
analogous context, the D.C. Circuit in Danielsen wv.
Burnside-Ott Aviation Training Center, 941 F.2d 1220,
1229 (D.C.Cir.1991), affirmed the dismissal of a federal
RICO claim based on violations of the Service Contract
Act (“SCA”). In Danielsen, the plaintiffs argued that
the defendants’ non-compliance with the contract re-
quirements of the SCA amounted to mail fraud and
that this mail fraud was the racketeering activity
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supporting their RICO claim. The court rejected this
argument reasoning that:

The very fact that Congress enacted the SCA
with its complex framework for administra-
tive recovery suggests that Congress did not
contemplate that violation of SCA constituted
the criminal felony of mail fraud. [I]t would
seem likely that either the statute or at least
the legislative history would have indicated
as much.

Id. at 1229. Likewise, in Norman v. Niagara Mohawk
Power Corp., 873 F.2d 634 (2d Cir.1989), the Second
Circuit rejected the plaintiffs’ attempt to circumvent
the extensive administrative scheme established by
the Energy Reorganization Act of 1974, by pleading
their claim in RICO terms. In the court’s words,
“[a]rtful invocation of controversial civil RICO, partic-
ularly when inadequately pleaded, cannot conceal the
reality that the gravamen of the complaint herein is
section 210 harassment.” Id. at 637. Thus, the plaintiffs
were limited to the administrative remedies created by -
the relevant federal act and could not use RICO to get
treble damages and its other attendant benefits. See
id. at 636-37. We agree with the reasoning of these
courts. To permit plaintiffs to convert non-compliance
with the notification requirement found in the Safety
Act, a regulatory statute with its own administrative
remedies, into mail and wire fraud and thereby to
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maintain a civil RICO action would upset the purposes
and contradict the intent of the statute.?®

Apparently foreseeing our holding that the Plain-
tiffs have established no duty to disclose which might
constitute mail or wire fraud, the Plaintiffs assert in
their brief on appeal that the absence of such a duty
is not dispositive. They cite language in a number of
cases to the effect that nondisclosure of material facts
intending to create a false and fraudulent representa-
tion might constitute mail fraud. See United States v.
O’Malley, 707 F.2d 1240, 1247 (11th Cir.1983) (“Fraud,
for purposes of a mail fraud conviction, may be proved
through the defendant’s non-action or nondisclosure
of material facts intended to create a false and fraud-
ulent representation.”); Pelletier v. Zweifel, 921 F.2d
1465, 1509 (11th Cir.1991) (citing O’Malley for the
proposition that “nondisclosure of material fact with
intent to create a false or fraudulent representation
can constitute scheme to defraud under mail fraud
statute”). However, the Plaintiffs’ brief on appeal is
extremely vague with respect to the application of
such a theory to the facts of the instant case. They
point merely to the facts that the Defendants never no-
tified the Plaintiffs or other similar owners and that
such a notification would have been costly. We cannot
conclude that Plaintiffs have created a genuine issue

% On appeal, Plaintiffs have pointed only to the Safety Act
as a source of any duty to disclose on the part of the Defendants;
they articulate no other duty to disclose. Indeed, the district court
expressly rejected Plaintiffs’ argument below that such a duty
existed under Georgia law because of “confidential relations” or
“special circumstances.”
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of fact that Defendants failed to disclose material facts
intending to create a false or fraudulent representa-
tion.?

In sum, the district court erred in concluding that
the duty to notify found in the Safety Act was such that
its breach constituted mail and wire fraud, and the
Plaintiffs have not otherwise established that Defend-
ants violated the mail or wire fraud statutes. Thus, the
Plaintiffs have failed to establish that the Defendants
committed the racketeering activity of mail and/or
wire fraud and therefore they cannot succeed on their
Georgia civil RICO claim. The Defendants are entitled
to summary judgment on this claim. Accordingly, we
reverse the district court’s denial of the Defendants’
motion for summary judgment with respect to the
RICO claim and remand for further proceedings con-
sistent with this opinion.

REVERSED and REMANDED.*
ANDERSON, Chief Judge:

24 Thus, we need not explore whether or under what other
circumstances mail and wire fraud might be proved by nondisclo-
sure of material facts intended to create a false and fraudulent
representation.

% Plaintiffs’ Motion for Stay of Consideration of Appeal is de-
nied. .
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AYRES V. GENERAL MOTORS CORP.

__ _F3d___
(11th Cir., Nov. 29, 2000)

Last week, the Eleventh Circuit Court of Appeals is-
sued an important decision regarding limitations on
civil and criminal liability for an auto maker’s violation
of the safety defect disclosure obligations under the
Federal Motor Vehicle Safety Act, 49 U.S.C. § 30118.
Ayres v. General Motors Corp., __ F.3d ___ (11th Cir,,
Nov. 29, 2000) (copy attached). In Ayres, the Eleventh
Circuit reversed the district court and held that GM
was entitled to summary judgment against the Geor-
gia RICO claims in this class action potentially involv-

ing up to 4.5 million GM vehicles.

The Eleventh Circuit decision in Ayres makes
some new law that should be helpful to automobile
manufacturers and component part suppliers (includ-
ing tiremakers) facing litigation involving the duty of
a manufacturer to disclose purported “defects related
to motor vehicle safety” under the Federal Motor Vehi-
cle Safety Act. The Court assumed for purposes of ar-
gument that GM had a duty to disclose a defect and
breathed that duty. Nonetheless, the Court accepted
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GM’s position that such a breach could not give rise to
criminal liability under the federal mail and wire
fraud statutes, or to derivative civil liability under the
Georgia RICO statute, given the extensive administra-
tive scheme under the Safety Act. The Court also held
that the Safety Act confers no private cause of action
to enforce its notification requirements, becoming only
the second circuit court to address that issue.

The decision is also noteworthy in the context of
removal jurisdiction. GM’s lawyers removed the case
from state court in 1996 based on a then new 11th Cir-
cuit decision, Tapscott v. MS Dealer Serv. Corp., 77 F.3d
1353 (11th Cir. 1996). Tapscott allowed aggregation of
putative class members’ punitive damages claims to
satisfy the amount in controversy requirement for di-
versity jurisdiction. After oral argument in this appeal,
the 11th Circuit decided Cohen v. Office Depot, Inc.,204
F.3d 1069 (11th Cir. 2000), which abrogated Tapscott
under the prior precedent rule. The Ayres plaintiffs
filed a motion to remand based on Cohen.

With diversity no longer a valid basis for jurisdic-
tion, GM resisted remand by arguing that (1) the state
RICO claim was predicated on alleged violations of the
federal mail and wire fraud statutes and, (2) the fed-
eral law issue of criminal and civil RICO liability based
on violations of the Safety Act was substantial enough
to confer federal question jurisdiction, even though
the question was presented in the context of a state
RICO claim. While several district court decisions had
addressed the issue by remanding state law RICO ac-
tions, the 11th Circuit agreed with GM, finding that
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the Safety Act issue “involves a very substantial fed-
eral question” sufficient to sustain federal jurisdiction.
The Eleventh Circuit was careful to point out that it
was not holding that all state law RICO claims alleging
predicate acts based on violations of federal statutes
would be sufficient to give rise to federal question ju-
risdiction. Nonetheless, the Ayres decision may help ef-
forts to remove future cases in light of Cohen, and
certainly should be persuasive authority in removing
cases involving allegations of Safety Act violations
made in the context of state law claims.

David Monde is a general litigation partner in the At-
lanta Office of Jones, Day, Reavis & Pogue. For the past
five years, David has acted as lead counsel in his Firm’s
rule as National Coordinating Counsel for GM in its
Electronic Control Module Litigation, including the
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sity of Rochester (BA 1981) and Georgetown University
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