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QUESTIONS PRESENTED 

Whether the Government has authority to dismiss 
a False Claims Act qui tam suit after initially declin-
ing to intervene in the action, and what standard ap-
plies if the Government has that authority.  
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CORPORATE DISCLOSURE STATEMENT 

Executive Health Resources, Inc., is a wholly 
owned subsidiary of Optum360 Solutions, LLC.  Op-
tum360 Solutions, LLC is a wholly owned subsidiary 
of OptumInsight, Inc., which is a wholly owned sub-
sidiary of OptumInsight Holdings, LLC, which is a 
wholly owned subsidiary of Optum, Inc., which is a 
wholly owned subsidiary of United HealthCare Ser-
vices, Inc., which is a wholly owned subsidiary of Unit-
edHealth Group Incorporated.  UnitedHealth Group 
Incorporated is publicly traded, and no publicly 
traded corporation owns 10% or more of its stock.
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INTRODUCTION 

Petitioner urges the Court to interpret the False 
Claims Act (“FCA”) to impose unprecedented and un-
constitutional limitations on the Government’s au-
thority to dismiss qui tam suits.  According to 
Petitioner, the FCA contains an ultimatum, directed 
at the Executive Branch:  Either intervene at the out-
set of a case or forever lose the right to seek dismissal 
of a suit brought in the name of the United States to 
recover funds allegedly owed to the United States.   

No court has ever adopted this interpretation of 
the FCA.  As courts have uniformly held, the statutory 
text does not limit when the Government may dismiss 
qui tam suits.  In describing the Government’s dismis-
sal authority, this Court has observed that, regardless 
of whether the Government initially declines to inter-
vene, it “retains the right at any time to dismiss the 
action entirely.”  Kellogg Brown & Root Servs., Inc. v. 
United States ex rel. Carter, 575 U.S. 650, 653 (2015).   

Petitioner’s interpretation would render the qui 
tam provisions unconstitutional.  In separating fed-
eral power among the different branches, the Consti-
tution vests all executive power in the President.  
That power includes the power to enforce federal laws 
like the FCA by filing lawsuits on behalf of the United 
States.  It also includes the power to control those law-
suits, including by deciding to dismiss a previously 
filed suit.  These exercises of prosecutorial discretion 
require quintessential policy judgments, such as 
whether a suit serves the Executive’s overall enforce-
ment priorities or is, instead, an unwarranted drain 
on the Government’s resources or even contrary to the 
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Executive’s broader enforcement agenda.  The Consti-
tution entrusts those decisions to the President.   

Indeed, even properly interpreted in favor of the 
Government’s dismissal authority, the FCA’s qui tam 
provisions are in considerable tension with separa-
tion-of-powers principles.  They delegate executive 
power to self-appointed, financially motivated, politi-
cally unaccountable private relators who, unlike the 
President, have no constitutional duty to “take Care 
that the Laws be faithfully executed.”  U.S. Const. 
art. II, § 3.  And they allow individuals who have not 
been appointed pursuant to the Appointments Clause 
to exercise substantial executive power.     

Petitioner’s reading stretches the qui tam provi-
sions beyond their constitutional breaking point.  To 
ensure the faithful execution of federal law, the Pres-
ident must retain control over litigation brought on 
behalf of the United States.  But on Petitioner’s read-
ing of the FCA, if the Government initially declines to 
intervene, it is powerless to dismiss a suit even if, for 
example, (1) it later concludes the suit is meritless; 
(2) the case imposes substantial discovery burdens on 
the Government, siphoning resources it believes are 
better used elsewhere; or (3) the Government reason-
ably fears that the case could make bad law that 
would hamper its other enforcement priorities.  Peti-
tioner’s approach would allow one Administration to 
tie the hands of the next, preventing the new Admin-
istration from dismissing cases that do not align with 
current enforcement priorities.  If Petitioner’s reading 
of the qui tam provisions is correct, the Court should 
strike down those provisions as unconstitutional. 
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Petitioner also contends that the Government’s 
dismissal decisions should be subject to searching ju-
dicial review.  In Petitioner’s view, courts should en-
gage in “APA-like” review, in which the Government 
has the burden of establishing the reasonableness of 
its decision.  Neither the FCA nor the Constitution au-
thorizes judicial review of the reasonableness of the 
Government’s dismissal decision, much less requires 
the Government to bear the burden of justifying that 
choice.  

The District Court and Third Circuit correctly re-
fused to permit Petitioner’s suit to proceed over the 
Government’s objection.  Petitioner may disagree with 
the Government’s weighing of the actual and potential 
costs of his suit against its potential benefits.  But he 
offers no good reason for courts to second-guess a de-
cision that the FCA and the Constitution assign to the 
Executive Branch.  The Third Circuit’s judgment 
should be affirmed.  

STATEMENT 

A. Constitutional and Statutory Framework 

1.  To protect individual liberty and guard against 
abuses of power, the Framers “split the atom of sover-
eignty” between the federal and state governments 
and then “divided the powers of the new Federal Gov-
ernment into three defined categories, Legislative, 
Executive, and Judicial.”  Seila Law LLC v. CFPB, 
140 S. Ct. 2183, 2202 (2020) (quotation marks omit-
ted).  By dividing federal power in this way, the Fram-
ers sought to “assure, as nearly as possible, that each 
Branch of government would confine itself to its as-
signed responsibility.”  INS v. Chadha, 462 U.S. 919, 
951 (1983).   
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“Under our Constitution, the ‘executive Power’—
all of it—is ‘vested in a President,’ who must ‘take 
Care that the Laws be faithfully executed.’”  Seila 
Law, 140 S. Ct. at 2191 (quoting U.S. Const. art. II, 
§§ 1, 3).  This executive power includes the authority 
to conduct civil litigation on behalf of the United 
States.  Indeed, “[a] lawsuit is the ultimate remedy for 
a breach of the law, and it is to the President, and not 
to the Congress, that the Constitution entrusts the re-
sponsibility to ‘take Care that the Laws be faithfully 
executed.’”  Buckley v. Valeo, 424 U.S. 1, 138 (1976) 
(per curiam). 

The President’s authority to enforce federal law 
through litigation necessarily includes the discretion 
to decide whether to bring an enforcement action.  
“This Court has recognized on several occasions over 
many years that an agency’s decision not to prosecute 
or enforce, whether through civil or criminal process, 
is a decision generally committed to an agency’s abso-
lute discretion.”  Heckler v. Chaney, 470 U.S. 821, 831 
(1985); see also United States v. Nixon, 418 U.S. 683, 
693 (1974) (“the Executive Branch has exclusive au-
thority and absolute discretion to decide whether to 
prosecute a case”).  That discretion extends to the de-
cision “to dismiss a proceeding once brought.”  New-
man v. United States, 382 F.2d 479, 480 (D.C. Cir. 
1967) (Burger, J.).   

The Constitution vests all executive power in the 
President, but it does not expect that only the Presi-
dent will exercise that power.  Because “no single per-
son could fulfill that responsibility alone, the Framers 
expected that the President would rely on subordinate 
officers for assistance.”  Seila Law, 140 S. Ct. at 2202.  
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Those subordinate officers remain subject to presiden-
tial control.  As a general rule, individuals who exer-
cise significant executive powers must be appointed 
under the Appointments Clause and are subject to re-
moval by the President.  See id. at 2192, 2197-2200. 

2.  The FCA empowers private individuals to exer-
cise executive power by litigating on behalf of the 
United States.  FCA qui tam actions are brought “for 
the [relators] and for the United States Government” 
and “in the name of the Government.”  31 U.S.C. 
§ 3730(b)(1).  They seek to redress injuries allegedly 
suffered by the United States, id. §§ 3729(a)(1), 
3730(b)(1), and the United States remains the real 
party in interest in the suit, United States ex rel. Ei-
senstein v. City of New York, 556 U.S. 928, 934 (2009).  
Relators need not have suffered injury-in-fact; they 
can instead derive standing from injuries suffered by 
the United States, as a partial assignee of the Govern-
ment’s claim.  Vt. Agency of Nat. Res. v. United States 
ex rel. Stevens, 529 U.S. 765, 774-75 (2000).     

Qui tam suits are “an archaic form of litigation.”  J. 
Randy Beck, The False Claims Act and the English 
Eradication of Qui Tam Legislation, 78 N.C. Law Rev. 
539, 541-42 (2000).  They were widely used in England 
“[p]rior to the advent of modern law enforcement and 
the development of the regulatory state.”  Id. at 565-
66.  Reliance on private individuals “to perform many 
tasks that today are the work of police officers, prose-
cutors, and administrative officials” came at a cost:  
When “personal and public interests collide, [relators] 
tend to pursue pecuniary gain at the expense of the 
common good,” with the result that qui tam suits 
“transform law enforcement into a business pursued 
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for the private enrichment of profit-motivated bounty 
hunters.”  Id. at 549, 566. 

Congress enacted the FCA in 1863, when “the Ex-
ecutive was unable to monitor and prosecute fraud by 
defense contractors occurring in a war-torn country in 
which military requisitions had multiplied enor-
mously.”  Riley v. St. Luke’s Episcopal Hosp., 252 F.3d 
749, 760-67 (5th Cir. 2001) (en banc) (Smith, J., dis-
senting).  At the time, “[t]here was no [Department of 
Justice], and the nugatory prosecutorial arm of the 
Executive could not adequately monitor fraud com-
mitted by government contractors.”  Id.; see also Act 
of June 22, 1870, 16 Stat. 162 (establishing the De-
partment of Justice). 

From its enactment in 1863 to its amendment in 
1986,1 the FCA “generated relatively little litigation.”  
Beck, supra, at 541-42 (identifying 306 cases filed dur-
ing that entire 123-year period); see also S. Rep. 
No. 110-507, at 3 (2008) (estimating “only about six to 
ten” cases per year before 1986).  But since then, qui 
tam litigation has exploded, increasing a hundredfold, 
with more than 6,700 suits filed in the past decade.2 

The dramatic increase in qui tam litigation can be 
traced to a host of relator-friendly measures intro-
duced in the 1986 Amendments.  Most notably, the 
FCA was amended to provide for treble damages, sub-

                                            
1 See False Claims Amendments Act of 1986, Pub. L. No. 99-562, 
100 Stat. 3153 (codified as amended at 31 U.S.C. §§ 3729-33) 
(“1986 Amendments”). 

2 See Dep’t of Justice, Fraud-Statistics – Overview 2 (2021), 
https://www.justice.gov/file/1467871/download. 
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stantially increase the penalties for each violation, al-
low for the recovery of attorney’s fees, and increase 
the relator’s share of any recovery.  See 31 U.S.C. 
§§ 3729(a), 3730(d) (1988).  By increasing the mone-
tary awards for relators, Congress greatly increased 
the likelihood that a relator would litigate claims al-
leging violations that the Government did not deem 
worth pursuing.   

3.  By fundamentally changing relators’ incentives 
to pursue qui tam suits, as well as the structure of the 
FCA itself, the 1986 Amendments began “an extensive 
experiment with a curious method of statutory en-
forcement.”  Beck, supra, at 541.  The constitutional-
ity of the Amendments was immediately questioned.  
The Department of Justice’s Office of Legal Counsel 
initially determined that the qui tam provisions vio-
lated both the Take Care and Appointments Clauses.  
See Constitutionality of the Qui Tam Provisions of the 
False Claims Act, 13 Op. O.L.C. 207 (1989), super-
seded in part by The Constitutional Separation of 
Powers Between the President and Congress, 20 Op. 
O.L.C. 124 (1996).  And a panel of the Fifth Circuit 
held that the qui tam provisions were unconstitu-
tional.  See Riley v. St. Luke’s Episcopal Hosp., 196 
F.3d 514, 526-27 (5th Cir. 1999), vacated, 196 
F.3d 561, on reh’g en banc, 252 F.3d 749.   

This Court has expressly reserved the questions 
whether qui tam suits violate the Take Care and Ap-
pointments Clauses.  See Stevens, 529 U.S. at 778 n.8.  
Lower courts have upheld the constitutionality of 
these suits, but they have done so by interpreting the 
qui tam provisions to permit the Government to exer-
cise substantial control over the suits—including by 
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having broad authority to seek dismissal of a qui tam 
suit at any stage of the litigation.  See, e.g., Riley, 252 
F.3d at 753-54; United States ex rel. Kelly v. Boeing 
Co., 9 F.3d 743, 752-55 & n.8 (9th Cir. 1993); Ridenour 
v. Kaiser-Hill Co., L.L.C., 397 F.3d 925, 934-35 (10th 
Cir. 2005). 

B. Procedural History 

1.  In 2012, Petitioner filed this qui tam suit as-
serting claims under the FCA and state law.  Pet. App. 
5a.  His principal allegation was that Executive 
Health Resources (“EHR”) incorrectly recommended 
to its hospital clients that, when submitting reim-
bursement claims to Medicare, they classify some hos-
pital stays as “inpatient” instead of “outpatient.”  Pet. 
App. 4a, 33a n.4.  After investigating these allegations 
for two years, the Government declined to intervene 
and take over the action.  Pet. App. 5a. 

After the District Court dismissed all of Peti-
tioner’s claims except his FCA claim against EHR, the 
parties conducted discovery on the remaining claim.  
During discovery, the Government notified Petitioner 
and EHR that it intended to dismiss the case.  
Pet. App. 37a.  Petitioner amended his complaint in 
an effort to stave off dismissal, id., but that amend-
ment failed to address the Government’s concerns 
about the case.   

In August 2019, the Government moved to dismiss 
the suit.  J.A. 69.  The Government stated that it “re-
main[ed] concerned about relator’s ability to prove a 
FCA violation.”  J.A. 91.  It also noted that discovery 
had “imposed a tremendous, ongoing burden on the 
government,” necessitating the full-time attention of 
one Government attorney and “frequent assistance” 
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from other attorneys and staffers.  J.A. 88, 90.  That 
burden was likely to increase due to the parties’ re-
quests for more documents from the Government and 
to take depositions of Government employees—efforts 
that threatened to reveal information allegedly pro-
tected by the deliberative-process privilege.  J.A. 90.  
If the litigation were to proceed, the Government an-
ticipated that it would “need to continue devoting con-
siderable resources to monitoring the case,” including 
“a considerable amount of time” from four Govern-
ment attorneys.  J.A. 91.3   

The Government also expressed its “concern[] 
about relator’s credibility in light of relator’s actions 
in this case.”  J.A. 92.  This concern presumably arose, 
at least in part, from Petitioner’s failure to produce 
before the close of discovery a DVD in his possession 
containing 14,000 records from his former employer, 
the Centers for Medicare & Medicaid Services.  Order 
at 1, DC Dkt. 400 (Feb. 21, 2019) (granting in part 
EHR’s motion for sanctions).   

After “appropriately consider[ing] the potential 
costs and benefits,” the Government “concluded that 
dismissal of this case best serves the public interest,” 
“based on its assessment of the claims and its interest 
in conserving federal resources for more meritorious 
matters and in preserving important government 
privileges.”  J.A. 107. 

                                            
3 The Government attested that the action had already occupied 
“over 1,500” hours of time from Department of Justice attorneys, 
as well as requiring the “nearly exclusive[]” attention of two at-
torneys from the Department of Health and Human Services.  
Pet. App. 53a n.15.   
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Following briefing and a hearing, the District 
Court granted the Government’s motion to dismiss.  
The District Court observed that courts have applied 
different standards for reviewing motions to dismiss 
under Section 3730(c)(2)(A).  Pet. App. 44a.  But the 
District Court did not decide which standard should 
apply, because it concluded that the Government was 
entitled to dismiss the case under any of them.  Pet. 
App. 48a-49a.  As the District Court found, the Gov-
ernment’s reasons for dismissing the action were 
“well-reasoned and supported.”  Pet. App. 56a.   

2.  The Third Circuit affirmed.  Pet. App. 3a.  The 
Court of Appeals rejected the argument that the Gov-
ernment forfeits its right to dismiss a case if it initially 
declines to pursue the case itself, as has every other 
court of appeals to consider the argument.  Pet. App. 
8a-19a.  The court held that the Government must for-
mally intervene before moving to dismiss a qui tam 
suit, but that holding was rendered academic by the 
court’s decision to “construe the Government’s motion 
to dismiss as including a motion to intervene.”  Pet. 
App. 28a. 

The Third Circuit also held that a motion by the 
Government to dismiss a qui tam suit should be re-
viewed under a standard based on Federal Rule of 
Civil Procedure 41.  Pet. App. 21a.  Applying that 
standard, the court noted that the District Court had 
“exhaustively examined the interests of the parties, 
their conduct over the course of the litigation, and the 
Government’s reasons for terminating the action.”  
Pet. App. 29a.  In particular, the District Court had 
weighed the considerable “litigation costs that [this] 
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suit imposed on the Government,” against the mini-
mal risk of prejudice to the other parties, who either 
supported the motion (EHR) or faced a “doubtful” pro-
spect of success and had already “engaged in poten-
tially sanctionable conduct” (Petitioner).  Pet. App. 
29a-30a.  “In light of this thorough examination and 
weighing of the interests of all the parties,” the Third 
Circuit held that the District Court did not abuse its 
discretion by granting the Government’s motion to 
dismiss.  Pet. App. 30a. 

SUMMARY OF ARGUMENT 

I.  Petitioner would force the Government to inter-
vene at the beginning of a qui tam action or lose the 
right to dismiss altogether.  No court has ever inter-
preted the FCA that way.   

A.  The FCA is best read to permit the Government 
to dismiss at any time, whether or not it has inter-
vened.  The relevant statutory provision contains no 
language limiting the Government’s dismissal author-
ity to a particular phase or stage of proceedings—lan-
guage that would be expected given the inclusion of 
time constraints elsewhere in the statute.  Petitioner’s 
attempt to read a time limitation into the statute—
within the first 60 days, before defendants are even 
served—would limit not only the Government’s dis-
missal authority, but also its settlement authority and 
ability to control interfering relators.  Congress’s si-
lence on when the Government may move to dismiss 
should not be read to impose such a significant limita-
tion on the Government’s authority or to relieve a re-
lator of so many controls on its litigation authority. 

B.  At a minimum, the Government may dismiss 
after intervening.  Once the Government intervenes, 
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it may “proceed[] with the action” under Section 
3730(c)(1) and may dismiss under Section 3730(c)(2).  
Petitioner’s alternative reading—in which the Gov-
ernment may intervene, but must then defer entirely 
to the relator on how to litigate the Government’s 
claims—is not supported by the statutory text, con-
text, or purpose.   

II. If Petitioner is correct that the FCA prohibits 
the Government from dismissing a declined qui tam 
suit, then the qui tam provisions are unconstitutional.  
The 1986 Amendments profoundly changed the FCA 
and immediately raised serious questions about the 
constitutionality of the qui tam provisions.  Where 
presented in a few instances, courts have upheld the 
1986 Amendments by stressing how much control the 
Government retains over qui tam suits, including its 
broad authority to dismiss suits over the relator’s ob-
jection.  If the Government’s dismissal authority is re-
stricted to the first 60 days of the litigation, then qui 
tam suits would impermissibly intrude on the Execu-
tive’s authority to enforce federal law.  

A.  Petitioner’s interpretation cannot be reconciled 
with constitutional separation-of-powers principles.  
Article II vests all executive power in the President, 
and that power includes the authority to bring actions 
in court on behalf of the United States.  The President 
can faithfully execute federal law only if the Executive 
Branch has, at a minimum, substantial control over 
lawsuits brought on behalf of the United States, in-
cluding the ability to remove individuals exercising 
federal power.  The qui tam provisions, even when 
properly interpreted, are in tension with these consti-
tutional principles.  If anything possibly reconciles the 
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FCA’s qui tam provisions with the separation of pow-
ers, it is the Government’s continuing authority to dis-
miss these actions at any time and over relators’ 
objections—because that power allows the Govern-
ment to control the lawsuit and effectively remove the 
relator.  By construing the FCA to deprive the Gov-
ernment of that authority, Petitioner would render 
the qui tam provisions unconstitutional.    

B.  Petitioner’s interpretation also raises constitu-
tional concerns under the Appointments Clause.  This 
Court has held that only “officers of the United States” 
may be vested with primary responsibility for litigat-
ing on behalf of the United States.  See Buckley, 424 
U.S. at 138, 140.  Yet Petitioner claims for himself ex-
clusive authority to litigate this case, even though he 
was not appointed pursuant to the Appointments 
Clause.  Courts have pointed to the Government’s 
broad dismissal authority to hold that relators’ litigat-
ing authority is not so significant as to require them 
to be “officers” under the Appointments Clause.  But 
that reasoning would not hold if Petitioner’s view of a 
relator’s exclusive litigation authority were correct.  

C.  Petitioner falls back on a purported “longstand-
ing historical tradition” that the Government could 
not dismiss a qui tam action prior to the 1986 Amend-
ments.  But an incursion on the President’s executive 
powers cannot be justified based on history alone.  
And here that history should have little bearing on the 
constitutional analysis, in light of the fundamental 
differences between qui tam suits today and those 
that predated the 1986 Amendments.   

III.  Petitioner contends that, even if the Govern-
ment has the authority to dismiss the case, courts 



14 

 

must conduct an APA-like review in which the Gov-
ernment has the burden of proving the reasonable-
ness of its actions.  Neither the FCA nor the 
Constitution supports that approach. 

A.  The FCA does not authorize courts to second-
guess the reasonableness of the Government’s dismis-
sal decision.  The statute provides for judicial review 
of the reasonableness of settlements, but is conspicu-
ously silent as to what, if any, standard of review 
should apply to dismissals.  Congress’s decision to 
treat settlements and dismissals differently was en-
tirely rational and forecloses Petitioner’s attempt to 
interpret the FCA as adopting the same standard of 
review for dismissals and settlements.  Nor does the 
hearing requirement in Section 3730(c)(2)(A) invite 
courts to scrutinize the Government’s dismissal deci-
sion.  The hearing serves an important public function 
of providing the relator with an opportunity to proffer 
relevant evidence or considerations that the Govern-
ment may have overlooked.  It does not implicitly au-
thorize judicial review of the reasonableness of the 
Government’s dismissal decision. 

B.  Petitioner contends that the Constitution re-
quires the Government to prove the reasonableness of 
its dismissal decisions.  But he identifies no constitu-
tional provision that imposes that obligation.  If any-
thing, constitutional separation-of-powers principles 
prohibit this sort of judicial review of the Executive’s 
exercise of prosecutorial discretion.  Petitioner argues 
for the Ninth Circuit’s test, which is based on substan-
tive due process case law.  But the Government’s dis-
missal decisions do not implicate, much less violate, 
relators’ substantive due process rights.  And even if 
Petitioner could allege a deprivation of a property 
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right—he cannot—the Due Process Clause would af-
ford him only a right to notice and hearing, which he 
has already received.   

C.  Remand is unnecessary even if the Court 
adopts a test grounded in substantive due process.  
The District Court held that dismissal was warranted 
under that test because the Government had ade-
quately explained its reasons for dismissing this case.  
The Third Circuit also rejected Petitioner’s constitu-
tional arguments.  Under these circumstances, there 
is no need for a remand; the Court may simply affirm 
the decision below. 

ARGUMENT 

I. The FCA’s Text and Structure Confirm 
that the Government May Dismiss Qui 
Tam Suits Even When It Initially Declines 
to Intervene. 

As Petitioner sees it, the FCA forces the Govern-
ment to make an irrevocable decision at the outset of 
the case:  Either intervene within 60 days or forever 
lose the right to seek dismissal.  That interpretation 
is directly contrary to how this Court has described 
the Government’s dismissal authority.  See Carter, 
575 U.S. at 653 (regardless of whether the Govern-
ment initially intervenes or declines, “it retains the 
right at any time to dismiss the action entirely”).  And 
every court to decide the issue has also rejected Peti-
tioner’s reading.4  Courts disagree about whether the 

                                            
4 Nine courts of appeals—including the Third Circuit here—have 
explicitly or implicitly rejected Petitioner’s interpretation.  See 
EHR Br. in Opp’n 12 (collecting cases). 
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Government must intervene before seeking dismissal, 
but that disagreement is largely academic.  Under ei-
ther view, the Government retains the authority to 
dismiss a case, even if it initially declined to inter-
vene.   

A. The FCA Imposes No Limitations on When 
the Government May Exercise Its Dismissal 
Authority. 

Section 3730(c)(2)(A) is straightforward and virtu-
ally unqualified.  It provides that “[t]he Government 
may dismiss the action notwithstanding the objec-
tions of the” relator as long as the relator receives no-
tice and the opportunity for a hearing on the motion.  
31 U.S.C. § 3730(c)(2)(A).  It contains no language lim-
iting the Government’s dismissal authority to a par-
ticular stage of the proceedings; no exception for 
circumstances where the Government initially de-
clines the case; and no clause directing that the Gov-
ernment may dismiss only when it has opted to 
intervene during the initial 60-day sealing period.5   

If the Government’s dismissal authority were con-
strained as Petitioner suggests, those omissions 
would be surprising.  Elsewhere in the statute, Con-
gress was explicit about when the Government could 
or must exercise particular authority.  See, e.g., 31 
U.S.C. § 3730(b)(2)-(4) (allowing 60 days for the Gov-
ernment to decide whether to intervene).  Because the 

                                            
5 Qui tam suits are filed under seal and in camera.  31 U.S.C. 
§ 3730(b).  The Government has 60 days to decide whether to in-
tervene and take over the action or decline.  Id.  After the Gov-
ernment decides, the complaint is served on the defendant and 
the litigation commences.  Id. 
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Court “must give effect to, not nullify, Congress’ choice 
to include limiting language in some provisions but 
not others,” Gallardo ex rel. Vassallo v. Marstiller, 142 
S. Ct. 1751, 1759 (2022), it should reject Petitioner’s 
attempt to limit the Government’s dismissal authority 
to cases in which it intervenes during the initial 60-
day period.     

Petitioner contends that the Government may 
move to dismiss under Section 3730(c)(2)(A) only 
when it initially “proceeds with the action” under Sec-
tion 3730(c)(1).  Pet. Br. 17-18.  Under this interpre-
tation, paragraph (2) of Section 3730(c) is merely an 
extension of paragraph (1), and thus the limitation 
found at the beginning of paragraph (1)—“If the gov-
ernment proceeds with the action”—also applies to 
paragraph (2).  Id.  That interpretation overlooks key 
features of the statute’s text and structure. 

Congress’s decision to include limiting language 
(“If the government proceeds with the action”) in par-
agraph (1), but not paragraph (2), means that Con-
gress meant for those provisions to be interpreted 
differently.  See, e.g., Russello v. United States, 464 
U.S. 16, 23 (1983) (“Where Congress includes particu-
lar language in one section of a statute but omits it in 
another section of the same Act, it is generally pre-
sumed that Congress acts intentionally and purposely 
in the disparate inclusion or exclusion.”).  Had Con-
gress intended to limit the Government’s dismissal 
authority under Section 3730(c)(2)(A) to circum-
stances in which the Government “proceed[ed]” with 
the case, it could have included the same limiting lan-
guage in paragraph (2), or it could have merged the 
two provisions into one.  See Swift v. United States, 
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318 F.3d 250, 251 (D.C. Cir. 2003).  Congress’s deci-
sion to enact separate paragraphs—one addressing 
circumstances in which the Government “proceeds 
with the action,” and the other affording the Govern-
ment virtually unqualified dismissal authority—
shows that the Government’s dismissal authority is 
not limited by Section 3730(c)(1).  

Petitioner’s attempt to read Section 3730(c)(1)’s 
limitation into Section 3730(c)(2) would have broad 
implications that extend beyond the Government’s 
right to dismiss a qui tam suit.  Section 3730(c)(2) also 
sets forth the Government’s settlement authority, 31 
U.S.C. § 3730(c)(2)(B), and its ability to address rela-
tor conduct that interferes with proceedings or is “rep-
etitious, irrelevant, or for purposes of harassment,” id. 
§ 3730(c)(2)(C).  If Sections 3730(c)(1) and (2) were 
linked the way Petitioner contends, then the Govern-
ment’s decision not to intervene would also deprive it 
of the right to settle the case or to seek protection from 
the relator’s improper conduct.  No court has ever in-
terpreted Section 3730(c)(2) this way. 

Petitioner places great emphasis on Section 
3730(c)(4)’s use of the phrase “whether or not the Gov-
ernment proceeds with the action,” arguing that this 
phrase is surplusage if Section 3730(c)(2) also applies 
whether or not the Government proceeds with the ac-
tion.  But sometimes “the better overall reading of the 
statute contains some redundancy.”  Rimini St., Inc. 
v. Oracle USA, Inc., 139 S. Ct. 873, 881 (2019).  That 
is the case here, where any reading of the statute will 
have some redundancy.  The FCA is full of provisions 
like Section 3730(c)(2)(A) that apply “whether or not 
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the Government proceeds with the action,” while not 
expressly saying as much.6  

Petitioner also considers it to be “at odds with pro-
cedural norms” that the Government, as a non-party, 
would be permitted to move for dismissal.  Pet. Br. 22.  
But reliance on normal procedural rules is misplaced 
in qui tam suits, because there is nothing normal 
about permitting a private relator to exercise substan-
tial executive power.  See infra Part II.  Indeed, the 
FCA expressly contemplates that the Government re-
tains considerable authority—including the authority 
to file motions—even in cases where it initially de-
clines to intervene.  For instance, the Government 
may file a motion to extend the sealing period before 
it has decided whether to intervene.  See 31 U.S.C. 
§ 3730(b)(3).  And even if the Government has not in-
tervened, it may file a motion to stay discovery that 
would interfere with its “investigation or prosecution 
of a criminal or civil matter arising out of the same 
facts.”  Id. § 3730(c)(4). 

The FCA authorizes the Government to dismiss a 
qui tam suit, but “it does not say the government must 
intervene in order to seek dismissal.”  Swift, 318 F.3d 

                                            
6 See, e.g., 31 U.S.C. § 3730(b)(1) (“The action may be dismissed 
only if the court and the Attorney General give written consent 
to the dismissal and their reasons for consenting.”); id. 
§ 3730(e)(4) (“The court shall dismiss an action or claim under 
this section, unless opposed by the Government, if substantially 
the same allegations or transactions as alleged in the action or 
claim were publicly disclosed[.]”); id. § 3730(f) (“The Government 
is not liable for expenses which a person incurs in bringing an 
action under this section.”). 
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at 250.  The Government thus need not intervene be-
fore moving to dismiss a suit, and it certainly does not 
need to intervene at the outset of the case in order to 
do so.  

B. At a Minimum, the FCA Authorizes the Gov-
ernment to Seek Dismissal After Interven-
ing. 

The Third Circuit concluded that the Government 
must first intervene before it moves to dismiss.  Pet. 
App. 19a.  But the question whether the Government 
must intervene before moving to dismiss is “largely 
academic.”  Swift, 318 F.3d at 252.  Regardless of 
whether intervention is necessary, the Government 
still has authority to dismiss a case after initially de-
clining to pursue it. 

Petitioner acknowledges that the Government 
may intervene at any point in the suit, but he con-
tends that, when the Government intervenes after in-
itially declining, the relator retains an exclusive and 
unqualified right to litigate the Government’s claims.  
Pet. Br. 14-34.  On that view, the Government could 
become a party to an ongoing qui tam suit, but it 
would be powerless to determine how to litigate its 
own claims.  Petitioner offers no explanation for why 
Congress would permit the Government to intervene 
in an ongoing case, but prohibit it from litigating its 
claims as it sees fit.  Nor does he explain why Con-
gress would so carefully delineate the allocation of lit-
igating authority between the Government and 
relator when the Government intervenes at the out-
set, but provide no guidance for that relationship 
when the intervention happens at a later stage.  The 
better reading of the statute is that the Government 
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has the same rights and responsibilities regardless of 
when it intervenes in a case.  

Petitioner contends that he retains the exclusive 
right to litigate the suit after the Government inter-
venes because the FCA states that a relator’s “status 
and rights” should not be “limit[ed]” when the Govern-
ment intervenes.  31 U.S.C. § 3730(c)(3).  But that pro-
vision states that “the court” may not limit the 
relator’s rights.  Id.  It thus prohibits the court from 
imposing limitations on the relator’s status and rights 
beyond those limitations imposed by Congress in Sec-
tion 3730(c)(2).  It cannot be read—as Petitioner 
does—to relieve relators of the statutory limitations 
found in Section 3730(c)(2).  Courts have thus cor-
rectly held that a relator’s “status and rights” remain 
subject to statutory limitations, and that the Govern-
ment’s and relator’s roles and responsibilities do not 
change depending on when the Government inter-
venes.  Pet. App. 16a.7  

Petitioner also contends that the Government has 
no litigation authority when it intervenes in an ongo-
ing case because Section 3730(c)(3) authorizes it only 
to “intervene” and not to “proceed with the action.”  
Pet. Br. 23-24.  Petitioner fails in his attempt to sepa-
rate the actions of intervening and proceeding with an 
action.  As Petitioner concedes, the Government “in-
tervene[s]” to “proceed with the action,” Pet. Br. 38 

                                            
7 Nor does the Court’s dicta in Stevens help Petitioner.  In the 
background section of its opinion, the Court used “exclusive” to 
describe the relator’s litigating responsibility when the Govern-
ment declines to intervene, not the relator’s responsibility after 
the Government intervenes.  529 U.S. at 765.  
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n.9, not to sit idly by as the relator litigates the Gov-
ernment’s claim.  Intervention is the first step towards 
proceeding with the case, which is why Section 
3730(c)(3) addresses only intervention when estab-
lishing the “good cause” standard for intervention.     

Section 3730(c)(3)’s omission of the phrase “pro-
ceed with the action” cannot be construed, as Peti-
tioner does, as a prohibition on the Government 
proceeding with the action.  It is “unlikely that Con-
gress meant to introduce a new”—and bizarre—“con-
figuration of the government-relator relationship . . . 
in an ancillary provision without otherwise providing 
for its terms in § 3730(c).”  United States ex rel. CIM-
ZNHCA, LLC v. UCB, Inc., 970 F.3d 835, 853-54 (7th 
Cir. 2020) (citing Whitman v. Am. Trucking Ass’ns, 
531 U.S. 457, 468 (2001) (“elephants in mouseholes” 
canon)).  Indeed, this Court is especially “reluctant” to 
find delegations of authority “lurking” in “ambiguous 
statutory text” when that approach could offend the 
separation of powers.  See West Virginia v. EPA, 142 
S. Ct. 2587, 2609 (2022).  Those same concerns are 
present here. 

II. Petitioner’s Interpretation Would Render 
the FCA’s Qui Tam Provisions Unconstitu-
tional. 

Petitioner does not identify a single case holding 
that Congress may deprive the Government of the au-
thority to dismiss a previously declined qui tam ac-
tion.  That is not surprising.  The Constitution vests 
the President with all executive power, which includes 
the responsibility to bring legal actions on behalf of 
the United States and to enforce federal law.  The FCA 
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divests the Executive Branch of a portion of that au-
thority and transfers it to self-appointed, financially 
motivated, politically unaccountable private relators.  
In light of that arrogation of executive power, the 
FCA’s qui tam provisions at best “stand on shaky con-
stitutional ground with respect to the principle of sep-
aration of powers as embodied in Article II’s 
Appointments and Take Care Clauses.”  United States 
ex rel. Stevens v. Vt. Agency of Nat. Res., 162 F.3d 195, 
219 (2d Cir. 1998) (Weinstein, J., dissenting), rev’d on 
other grounds, 529 U.S. at 765.   

If the qui tam provisions are nevertheless consti-
tutional—and that is an open question—it is only be-
cause they permit the Executive Branch to exercise 
sufficient control over the litigation.  Petitioner’s in-
terpretation of the FCA, however, would deprive the 
Executive Branch of the ability to control a qui tam 
case following an initial declination.  If Petitioner is 
correct that the FCA unambiguously deprives the 
Government of that authority, the Court should af-
firm on the alternate ground that the qui tam provi-
sions are unconstitutional. 

A. Under Petitioner’s Interpretation, the Qui 
Tam Provisions Violate Separation-of-Pow-
ers Principles. 

Qui tam suits implicate constitutional separation-
of-powers principles because, by permitting relators to 
bring claims on behalf of the United States, Congress 
has authorized relators to exercise part of the execu-
tive power that the Constitution vests in the Presi-
dent.  Even if a proper interpretation of the FCA 
would leave the President with sufficient control over 
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qui tam suits, Petitioner’s interpretation clearly 
would not.  

1. The President must retain substantial con-
trol over qui tam suits. 

“The entire ‘executive Power’ belongs to the Presi-
dent alone.”  Seila Law, 140 S. Ct. at 2197.  Others 
may exercise executive power only if they “remain ac-
countable to the President,” id., which requires them 
to be “subject to the ongoing supervision and control 
of the elected President,” id. at 2203.  As part of the 
responsibility to supervise and control, the Constitu-
tion empowers the President to remove individuals ex-
ercising executive power.  Id. at 2197.  Qui tam suits 
threaten these separation-of-powers principles be-
cause the qui tam provisions delegate executive power 
to relators and restrict the President’s ability to con-
trol those suits. 

a.  Relators exercise executive power when they lit-
igate qui tam suits.  When a relator files suit, he or 
she litigates on behalf of the United States.  See 31 
U.S.C. § 3730(b)(1).  The suit seeks to remedy injuries 
suffered by the United States and to recover “damages 
that are essentially punitive in nature,” Stevens, 529 
U.S. at 784, including treble damages, civil penalties, 
and the relator’s attorney’s fees, 31 U.S.C. 
§§ 3729(a)(1), (3), 3730(d)(1)-(2).   

In litigating on behalf of the United States, a rela-
tor necessarily exercises executive power.  By the mid-
19th Century, it was already the “[s]ettled rule” that 
courts would entertain actions “prosecuted in the 
name and for the benefit of the United States” only if 
brought by a U.S. attorney or his proxy.  The Confis-
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cation Cases, 74 U.S. 454, 457 (1868).  And it was like-
wise established that the Attorney General is “un-
doubtedly the officer who has charge of the institution 
and conduct of the pleas of the United States, and of 
the litigation which is necessary to establish the 
rights of the government.”  United States v. San 
Jacinto Tin Co., 125 U.S. 273, 279 (1888).  More re-
cently, the Court has acknowledged that enforcing 
federal law by filing civil lawsuits constitutes an exer-
cise of executive power.  See Buckley, 424 U.S. at 138 
(“lawsuit is the ultimate remedy for a breach of the 
law”).   

b.  Given that relators exercise executive power, 
the President must supervise and control qui tam 
suits to take care that the laws are faithfully executed.  
“As Madison explained, ‘[I]f any power whatsoever is 
in its nature Executive, it is the power of appointing, 
overseeing, and controlling those who execute the 
laws.’”  Seila Law, 140 S. Ct. at 2197 (quoting 1 An-
nals of Cong. 463 (1789)); see also Springer v. Philip-
pine Islands, 277 U.S. 189, 202 (1928) (executive 
power vested in the President includes the authority 
to “enforce [federal law] or appoint the agents charged 
with the duty of such enforcement”). 

This Court has made clear that the President’s 
control over the exercise of executive power must be 
substantial, even if not absolute.  In Morrison v. Ol-
son, the Court acknowledged that Congress could not 
divest the Executive Branch of its prosecutorial au-
thority if doing so would “impermissibly undermine 
the powers of the Executive Branch,” or would “dis-
rupt[] the proper balance between the coordinate 
branches.”  487 U.S. 654, 693 (1988) (cleaned up).  The 
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Court upheld the statute at issue there only by deter-
mining that it provided the Attorney General “suffi-
cient control over the independent counsel to ensure 
that the President is able to perform his constitution-
ally assigned duties.”  Id. at 696.8 

The Court has also stressed the important role 
that removal plays in ensuring presidential control 
and supervision of executive functions.  “The Presi-
dent cannot ‘take Care that the Laws be faithfully ex-
ecuted’ if he cannot oversee the faithfulness of the 
officers who execute them.”  Free Enter. Fund v. Pub. 
Co. Acct. Oversight Bd., 561 U.S. 477, 484 (2010).  He 
“therefore must have some power of removing those 
for whom he can not continue to be responsible.” Id. 
(cleaned up).  In Morrison, the Court upheld a provi-
sion allowing the special prosecutor to be removed 
only for “good cause,” 487 U.S. at 663, but the Court 
has recently clarified that this restriction, along with 

                                            
8 The dissent disagreed that Congress could deprive the Presi-
dent of some control over the exercise of executive power, because 
“the Constitution seems to require, as the Founders seemed to 
expect, and as [this Court’s] past cases have uniformly assumed 
[that] all purely executive power must be under the control of the 
President.”  Morrison, 487 U.S. at 734 (Scalia, J., dissenting).  
Because responsibility for representing the United States in liti-
gation is “quintessentially executive activity,” “it is ultimately ir-
relevant how much the statute reduces Presidential control.”  Id. 
at 706, 708.  Although this Court has not overruled Morrison, 
that case “has been called into doubt by seemingly all quarters.”  
United States v. Concord Mgmt. & Consulting, LLC, 317 F. Supp. 
3d 598, 617 (D.D.C. 2018); see also id. at 617 n.8 (collecting au-
thorities).  Because Petitioner’s interpretation of the qui tam pro-
visions violates the separation of powers under either the 
Morrison decision or Justice Scalia’s dissent, the Court need not 
revisit that decision here. 
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good-cause tenure protections for “inferior officers 
with limited duties and no policymaking or adminis-
trative authority,” represent “the outermost constitu-
tional limits of permissible congressional restrictions 
on the President’s removal power.”  Seila Law, 140 S. 
Ct. at 2200 (quoting PHH Corp. v. CFPB, 881 F.3d 75, 
196 (D.C. Cir. 2018) (Kavanaugh, J., dissenting)). 

2. Petitioner’s interpretation prevents the 
President from fulfilling his constitutional 
duty to control FCA suits.   

Given the extent to which the FCA appropriates 
and interferes with the Executive Branch’s power to 
vindicate federal interests in court, there are 
longstanding and serious questions about whether the 
FCA is consistent with separation-of-powers princi-
ples.  See supra p.7; 13 Op. O.L.C. at 210, 228-32.  But 
regardless of whether a proper interpretation of the 
FCA can save the qui tam provisions, Petitioner’s pro-
posed interpretation renders them unconstitutional. 

a.  In Morrison, the Court held that Congress could 
restrict the President’s ability to supervise and re-
move the independent counsel because the Attorney 
General retained “several means of supervising or 
controlling” the independent counsel, which together 
provided the Attorney General with “sufficient control 
over the independent counsel to ensure that the Pres-
ident is able to perform his constitutionally assigned 
duties.”  487 U.S. at 696.  Specifically, the Attorney 
General (1) had “unreviewable discretion” not to ap-
point an independent counsel in the first place, 
(2) could control the scope of the investigation by 
providing the statement of facts establishing the inde-
pendent counsel’s jurisdiction, (3) retained the ability 
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to remove the independent counsel for “good cause,” 
and (4) set Department of Justice policy with which 
the independent counsel was required to comply, if 
possible.  Id. 

Even when the FCA is properly interpreted to al-
low the Government to dismiss declined qui tam ac-
tions, each of these methods of control is arguably 
lacking.  First, by enabling a relator unilaterally to file 
a case, the qui tam provisions intrude on the Govern-
ment’s prosecutorial discretion not to initiate an ac-
tion.  If the Government, after reviewing the relator’s 
complaint and evidence, wishes to pursue the action, 
those provisions force it to work with the first relator 
to file suit, even if there are better-counseled or more 
credible alternatives.  31 U.S.C. § 3730(b)(5).  Indeed, 
even when the Government has investigated alleged 
wrongdoing and has exercised its discretion not to 
pursue claims, a relator can overrule that decision and 
bring the claims himself.  Second, a qui tam relator 
determines the breadth of the claims and alleged 
wrongdoing to investigate.  Third, the Government 
can effectively remove a relator only by dismissing the 
entire qui tam action.  Fourth, a relator is not obli-
gated to follow Department of Justice policy.  Rather, 
“qui tam relators are different in kind than the Gov-
ernment. They are motivated primarily by prospects 
of monetary reward rather than the public good.”  
Hughes Aircraft Co. v. United States ex rel. Schumer, 
520 U.S. 939, 949 (1997). 

b.  Courts that have upheld the qui tam provisions 
against separation-of-powers challenges have done so 
“[p]recisely because of the United States’ significant 
control over FCA qui tam actions.”  Yates v. Pinellas 
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Hematology & Oncology, P.A., 21 F.4th 1288, 1312 
(11th Cir. 2021).  Courts have specifically identified 
the Government’s ability to dismiss a declined qui tam 
action over the relator’s objection as one of the several 
ways the Government can exercise constitutionally 
sufficient control over such litigation.  See Ridenour, 
397 F.3d at 934-35; Riley, 252 F.3d at 753; cf. Kelly, 9 
F.3d at 753-54 & nn.8, 10. 

Petitioner, however, interprets the FCA as requir-
ing the Government to elect within 60 days of receiv-
ing notice of a qui tam action whether to take over the 
action or instead to cede “exclusive control” to the re-
lator for the duration of the case.  Pet. Br. 26.  So in-
terpreted, the qui tam provisions are plainly 
unconstitutional, because they would deprive the 
President of control over litigation brought in the 
name of the United States to enforce federal law.  

The FCA delegates to the private relator the dis-
cretion to decide whether to initiate an enforcement 
action, even when doing so would effectively overrule 
the Government’s decision not to pursue the same 
claims.  Exercising prosecutorial discretion in this 
manner lies at the core of executive power.  It involves 
the “complicated balancing of a number of factors,” in-
cluding “whether a violation has occurred,” “whether 
agency resources are best spent on this violation or 
another, whether the agency is likely to succeed if it 
acts, whether the particular enforcement action re-
quested best fits the agency’s overall policies, and, in-
deed, whether the agency has enough resources to 
undertake the action at all.”  Chaney, 470 U.S. at 831. 
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This limitation on the Government’s control of en-
forcement actions is insignificant, courts have rea-
soned, because the Government can simply dismiss a 
qui tam suit that it would not have brought in the first 
place.  See, e.g., Riley, 252 F.3d at 753.  Petitioner sug-
gests that this reasoning holds, even under his inter-
pretation, because the Government can intervene and 
dismiss an action within 60 days of receiving the rela-
tor’s complaint and material supporting evidence.  
Pet. Br. 31; see 31 U.S.C. § 3730(b)(2).  But Petitioner 
ignores the fact that the Executive’s prosecutorial dis-
cretion remains relevant throughout a proceeding, 
and includes discretion “to dismiss a proceeding once 
brought.”  Newman, 382 F.2d at 480; see also United 
States v. Fokker Servs. B.V., 818 F.3d 733, 742 (D.C. 
Cir. 2016) (“decisions to dismiss pending criminal 
charges—no less than decisions to initiate charges 
and to identify which charges to bring—lie squarely 
within the ken of prosecutorial discretion”). 

Petitioner’s reading of the Government’s dismissal 
authority also ignores the many circumstances in 
which the Government could reasonably decide to dis-
miss a previously declined qui tam action well after 
the initial 60-day period.  As in this case, discovery 
may reveal facts that change the Government’s as-
sessment of the case’s merits or the burdens the case 
imposes on agency resources.  Current events may ne-
cessitate reallocation of Government resources.  A 
new President may wish to implement different en-
forcement priorities or may disagree with a predeces-
sor’s interpretation of statutes or regulations that the 
defendant is alleged to have violated.  In any of these 
scenarios, the President’s constitutional obligation to 
take care that the laws are faithfully executed would 
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be frustrated if he lacked the ability to dismiss a qui 
tam action that conflicted with those priorities.  

Petitioner’s interpretation also imposes unconsti-
tutional restrictions on the President’s removal 
power.  The FCA does not permit the President to re-
move a particular relator from a qui tam suit.  Courts 
have treated this restriction on the removal authority 
as insignificant because the Government can effec-
tively remove a relator by dismissing the qui tam suit.  
See, e.g., Kelly, 9 F.3d at 755.  Under Petitioner’s rea-
soning, this essential constitutional safeguard would 
be eliminated. 

 This Court has held that the President has “unre-
stricted removal power” over Executive Branch offic-
ers, subject only to the limitations that Congress can 
make members of multi-member expert agencies or 
“certain inferior officers with narrowly defined duties” 
removable only for good cause.  Seila Law, 140 S. Ct. 
at 2200.  Yet Petitioner’s interpretation would trans-
gress these “outermost constitutional limits of permis-
sible congressional restrictions on the President’s 
removal power,” id., by making a relator who wields 
executive power unremovable for any reason.  The 
Constitution does not allow Congress to reallocate ex-
ecutive power to private parties who become unremov-
able two months into a case.   

Morrison is again instructive.  There, the Court 
concluded that a “good cause” removal provision, 
among others, adequately preserved the President’s 
“ample authority to assure that the counsel is compe-
tently performing his or her statutory responsibili-
ties.”  487 U.S. at 692; see also id. at 696 (power to 
remove independent counsel for good cause the 
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“[m]ost important[]” means for the Executive Branch 
to control the independent counsel’s actions).  In so do-
ing, the Court distinguished the independent counsel 
statute from “a case in which the power to remove an 
executive official has been completely stripped from 
the President, thus providing no means for the Presi-
dent to ensure the ‘faithful execution’ of the laws.”  Id. 
at 692.  Petitioner interprets the FCA to effect just 
such an intrusion on the President’s constitutional du-
ties.   

c.  The Morrison Court noted that the independent 
counsel statute “d[id] not involve an attempt by Con-
gress to increase its own powers at the expense of the 
Executive Branch” and that the case did not involve a 
“judicial usurpation of properly executive functions.”  
487 U.S. at 694-95.  At a minimum, when interpreted 
as Petitioner proposes, the same cannot be said about 
the FCA.  Under Petitioner’s interpretation, its qui 
tam provisions would “impair [the Executive Branch] 
in the performance of its constitutional duties.”  See 
Clinton v. Jones, 520 U.S. 681, 701 (1997).  EHR “need 
show no more than this to establish a . . . separation-
of-powers violation.”  Riley, 252 F.3d at 761 (Smith, J., 
dissenting).  But Petitioner’s interpretation would go 
further still, transferring some of this executive power 
to legislative and judicial control.  

If Congress empowered private relators to exercise 
executive power without Presidential oversight, it has 
increased its own power at the expense of the Presi-
dent.  The 1986 Amendments gave relators such sig-
nificant financial incentives to bring qui tam suits of 
marginal merit that they greatly increased the likeli-
hood that a relator would proceed with a case when 
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the Government would not.  See Schumer, 520 U.S. at 
949 (relators are “less likely than is the Government 
to forgo an action arguably based on a mere technical 
noncompliance with reporting requirements that in-
volved no harm to the public fisc”).  This prospect of 
conflicting enforcement decisions was not accidental.  
In enacting the 1986 Amendments, some members of 
Congress expressed their dissatisfaction with the Ex-
ecutive Branch’s exercise of its prosecutorial discre-
tion, and thus chose to “deputize private citizens to 
prosecute the claims of the United States.”  Riley, 252 
F.3d at 775 (Smith, J., dissenting).9 

The FCA would also result in a judicial usurpation 
of executive power if it is interpreted as Petitioner and 
his amicus propose.  Amicus Taxpayers Against Fraud 
Education Fund contends that the “good cause” re-
quirement for intervention imposes a significant limi-
tation on the Government’s right to intervene.  
ATAFEF Br. 2-4.  But the courts that have required 
the Government to intervene before moving to dismiss 
have held that this requirement comports with the 

                                            
9 See, e.g., False Claims Act Amendments: Hearings before the 
Subcomm. on Admin. Law, 99th Cong. 295, at 179 (1986) (state-
ment of Rep. Bedell) (“[W]e need some type of guarantee, so that 
if there are problems . . . and the Justice Department refuses to 
do anything about it, there should be some opportunity for the 
people of our country to see that something is done.”); S. Rep. 
No. 99-345, at 25-26 (1986) (amendments allow relators to act “as 
a check that the Government does not neglect evidence, cause 
undue delay, or drop the false claims case without legitimate rea-
son”); Beck, supra, at 564 (“[Q]ui tam enforcement was justified 
as a corrective measure for the Justice Department’s unwilling-
ness to enforce the law.”).  



34 

 

separation of powers at least partly because the Gov-
ernment will have little difficulty demonstrating 
“good cause.”  UCB, 970 F.3d at 846-47 (construing in-
tervention standard to “defer[] consideration of genu-
ine constitutional concerns until they ripen in a 
specific context”); Pet. App. 17a-18a (similar).   

Likewise, interpreting the FCA to require courts to 
scrutinize the Government’s reasons for dismissing 
qui tam actions would risk “judicial usurpation” of ex-
ecutive power.  The FCA already conditions the Exec-
utive Branch’s ability to dismiss a qui tam action on 
appearing at a judicial hearing, and makes courts the 
arbiters of whether the Government can settle a qui 
tam action over the relator’s objection or limit the re-
lator’s participation in an action.  31 U.S.C. 
§ 3730(c)(2)(A)-(C); see Riley, 252 F.3d at 762-63 
(Smith, J., dissenting).  Requiring searching judicial 
review of the Government’s reasons for dismissing a 
qui tam action would give courts primary authority to 
decide whether to maintain or discontinue enforce-
ment actions on behalf of the United States.  In so do-
ing, it would deprive the President of “[o]ne of the 
greatest unilateral powers a President possesses un-
der the Constitution”—“the power to protect individ-
ual liberty by essentially under-enforcing federal 
statutes regulating private behavior.”  In re Aiken 
Cnty., 725 F.3d 255, 264 (D.C. Cir. 2013) (Kavanaugh, 
J.); see also id. at 265 n.9.  And it would foist on courts 
the responsibility of reviewing non-enforcement deci-
sions, a task for which courts are “general[ly] un-
suit[ed].”  Chaney, 470 U.S. at 831; see also infra 
Part III.B.  Federal judges should decide cases, not 
whether the Executive pursues them. 
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d.  Petitioner’s interpretation would have concrete 
and wide-ranging impacts on the President’s ability to 
ensure the faithful execution of federal law.  Relators 
file hundreds of qui tam actions each year.  See supra 
p.6.  These actions impose significant burdens on the 
Department of Justice, which must decide whether to 
take over each case within 60 days (absent a court-
ordered extension), 31 U.S.C. § 3730(b)(2), and which 
may invest hundreds or thousands of hours of attor-
ney time in dealing with even a declined action, see 
supra p.9 n.3.  Petitioner’s interpretation would force 
the Department to decide in the initial 60-day period 
whether to take over a case, knowing that by declin-
ing, the Government would waive its ability to dismiss 
a meritless or otherwise undesirable case in the fu-
ture.  And given that the Department declines most 
FCA qui tam actions, that interpretation would mean 
that, in hundreds of cases each year, the United 
States would be represented by private bounty-hunt-
ers operating outside the Executive Branch’s supervi-
sion and control.  That prospect cannot be reconciled 
with the Take Care Clause. 

B. Petitioner’s Interpretation Also Raises Con-
stitutional Concerns Under the Appoint-
ments Clause. 

The FCA’s vesting of executive power in private re-
lators also raises concerns under the Appointments 
Clause, which “lays out the permissible methods of ap-
pointing ‘Officers of the United States.’”  Lucia v. SEC, 
138 S. Ct. 2044, 2049 (2018) (quoting U.S. Const. art. 
II, § 2, cl. 2).  Relators are not “appointed as an Officer 
of the United States” pursuant to the Appointments 
Clause, Cochise Consultancy, Inc. v. United States ex 
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rel. Hunt, 139 S. Ct. 1507, 1514 (2019), but if Peti-
tioner is correct that relators have exclusive litigation 
authority in declined cases, then they must be ap-
pointed pursuant to that Clause, see Buckley, 424 U.S. 
at 138. 

In applying the Appointments Clause, the Court 
has looked to two factors:  First, whether the individ-
ual wields “significant authority pursuant to the laws 
of the United States,” and second, whether the indi-
vidual occupies a position that is “continuing,” not 
“temporary or episodic.”  Lucia, 138 S. Ct. at 2051-52 
(quotation marks omitted).  Under Petitioner’s inter-
pretation of the qui tam provisions, relators do both. 

1.  Relators wield “significant authority pursuant 
to the laws of the United States.”  Buckley, 424 U.S. 
at 138.  In Buckley, the Court reasoned that “primary 
responsibility for conducting civil litigation in the 
courts of the United States for vindicating public 
rights” is a function that “may be discharged only by 
persons who are ‘Officers of the United States.’”  Id.  
Accordingly, the Appointments Clause prohibited 
Congress from lodging power to enforce federal elec-
tion law in commissioners who were not appointed in 
conformity with that Clause.  Id. 

Some courts have rejected Appointments Clause 
challenges to the qui tam provisions based in signifi-
cant part on the Government’s substantial control 
over qui tam actions.  See United States ex rel. Tax-
payers Against Fraud v. Gen. Elec. Co., 41 F.3d 1032, 
1041 (6th Cir. 1994) (noting, among other things, that 
“the government may take complete control of the case 
if it wishes”); Kelly, 9 F.3d at 758 (given Government’s 
control, relator’s power is not “significant”).  But the 
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Government’s ability to control a qui tam action de-
pends on its authority to dismiss the suit at any point.   
If Petitioner were correct that the Government cannot 
remove a relator by dismissing the qui tam action, the 
relator would wield “significant authority” without be-
ing “subordinate to” anyone.  A relator, so empowered, 
must be an “officer” subject to the Appointments 
Clause.  See Buckley, 424 U.S. 126 n.162. 

2.  A relator also occupies a position that is “con-
tinuing” within the meaning of the Appointments 
Clause.  In Morrison, the Court held that the inde-
pendent counsel was an “officer of the United States” 
even though she was “appointed essentially to accom-
plish a single task, and when that task is over the of-
fice is terminated,” and she had “no ongoing 
responsibilities that extend beyond the accomplish-
ment of the mission that she was appointed for and 
authorized . . . to undertake.”  487 U.S. at 672.  Those 
limitations meant only that the independent counsel 
was an inferior officer, not that she was a mere em-
ployee.  Id.  Her appointment thus needed to comply 
with the Appointments Clause.  Id.  The distinction 
between principal and inferior officers is irrelevant 
here, because relators are not appointed in conformity 
with the Appointments Clause regardless of how they 
are classified. 

Like the prosecutor in Morrison, a relator does not 
provide only “occasional and intermittent services” on 
an ad hoc basis “when called on.”  See Auffmordt v. 
Hedden, 137 U.S. 310, 327-28 (1890); United States v. 
Germaine, 99 U.S. 508, 511-12 (1878).  Rather, a rela-
tor’s position is “continuous” because it is not neces-
sarily personal to the individual who brings the 
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action.  See, e.g., United States ex rel. Neher v. NEC 
Corp., 11 F.3d 136, 139 (11th Cir. 1993) (FCA claim 
survives death of original relator); cf. United States v. 
Maurice, 26 F. Cas. 1211, 1214 (C.C.D. Va. 1823) 
(Marshall, C.J.) (if the law imposes duties on a posi-
tion that “continue, though the person be changed,” it 
is an “office,” not mere “employment”).10 

The relator’s role is continuing notwithstanding 
the absence of a formal employment relationship with 
the Government.  That is because “the Appointments 
Clause protects against power improperly granted, 
whether to federal employees or private citizens.”  Ri-
ley, 252 F.3d at 768 (Smith, J., dissenting).  If any-
thing, the prospect that significant governmental 
authority is being wielded by someone with no formal 
employment relationship should heighten, not defuse, 
Appointments Clause concerns.  Id. at 768-69. 

C. Petitioner’s Historical Arguments Are Un-
persuasive. 

Petitioner contends that the history of qui tam 
suits in the United States both supports his interpre-
tation of the statute and demonstrates that “there is 
no serious constitutional issue to avoid.”  Pet. Br. 33.  
According to Petitioner, before the 1986 Amendments, 
the Government had no authority to dismiss qui tam 
                                            
10 The Second Circuit recently surveyed this Court’s precedent 
on the “continuing position” requirement and concluded that a 
contempt prosecutor was an “officer” despite the temporary na-
ture of the position.  See United States v. Donziger, 38 F.4th 290, 
299 (2d Cir. 2022) (concluding that contempt prosecutor was “Of-
ficer of the United States,” but upholding appointment); id. at 
313-15 (Menashi, J., dissenting) (appointment violated Appoint-
ments Clause and separation of powers). 
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suits, Pet. Br. 27, and if that limitation “presented any 
constitutional issues,” then “assuredly someone would 
have noticed at some point over two centuries of prac-
tice,” Pet. Br. 12.  This argument is flawed in numer-
ous respects. 

In attempting to invoke centuries of historical 
practice, Petitioner ignores the fundamental differ-
ences between qui tam suits brought before and after 
the 1986 Amendments.  Those amendments funda-
mentally changed qui tam litigation by:  (1) greatly in-
creasing the financial incentives for relators, which 
gave them reason to pursue cases that the Govern-
ment would not, see supra pp.6-7; see also Schumer, 
520 U.S. at 949; (2) eliminating any requirement to 
prove specific intent to defraud the Government, 31 
U.S.C. § 3729(b)(1)(B); (3) allowing relators to remain 
in the case even when the Government intervenes, 
compare id. § 3730(b)(3) (1982), with id. § 3730(c)(1) 
(2022); and (4) allowing relators in some circum-
stances to maintain suits based on information known 
to the Government before the suit was filed, compare 
id. § 3730(b)(4) (1982), with id. § 3730(e)(4) (2022). 

  The constitutional problems created by the 1986 
Amendments were widely recognized. The Office of 
Legal Counsel initially determined that the Amend-
ments were unconstitutional, 13 O.L.C. Op. at 221, ac-
ademics have exhaustively debated the issue, see 
Beck, supra, at 543-45, and a leading FCA treatise de-
votes an entire section to the question, see John T. Bo-
ese & Douglas W. Baruch, Civil False Claims and Qui 
Tam Actions § 4.11 (5th ed. 2022).  The constitutional 
issues have been litigated, with courts upholding the 
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statute by adopting an interpretation of the Govern-
ment’s dismissal authority that Petitioner rejects.  See 
supra p.16 & n.4.  And this Court is unlikely to have 
reserved the question, see Stevens, 529 U.S. 
at 778 n.8, if it considered the issue insubstantial or 
already settled based on historical practice. 

The Stevens Court was correct to treat the consti-
tutionality of the qui tam provisions as an open ques-
tion because historical practice is not “dispositive” in 
this case, as Petitioner contends.  Pet. Br. 37.  Even if 
there were a tradition of allowing relators to litigate 
on behalf of the United States without Executive 
Branch oversight, this Court has “recognize[d] that 
even a longstanding history of related federal action 
does not demonstrate a statute’s constitutionality.”  
United States v. Comstock, 560 U.S. 126, 137 (2010); 
see also Walz v. Tax Comm’n of N.Y.C., 397 U.S. 664, 
678 (1970) (“[N]o one acquires a vested or protected 
right in violation of the Constitution by long use, even 
when that span of time covers our entire national ex-
istence and indeed predates it.”).  The fact that qui 
tam actions persisted into the early Republic says lit-
tle about whether and when such actions are consti-
tutional, given that “they rarely were employed by the 
time courts began scrutinizing the constitutionality of 
federal statutes.”  Boese & Baruch, supra, at § 4:11.  

In any event, there is no longstanding tradition of 
qui tam litigation free from executive oversight.  Peti-
tioner identifies no past version of the FCA that af-
firmatively barred the Government from dismissing a 
qui tam action.  He also does not cite a single judicial 
decision from the past 159 years holding or even stat-
ing in dicta that the Government lacks that authority.  
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Petitioner’s only support for these purported re-
strictions is a fragment of a committee report that ac-
companied the 1986 Amendments.  See Pet. Br. 26-27 
(citing S. Rep. No. 99-345 (1986)).  But a congressional 
staffer’s impressions of what the law used to be are 
self-evidently not themselves the law today.  See gen-
erally Exxon Mobil Corp. v. Allapattah Servs., Inc., 
545 U.S. 546, 568 (2005) (reliance on legislative his-
tory “may give unrepresentative committee mem-
bers—or, worse yet, unelected staffers and lobbyists—
both the power and the incentive to attempt strategic 
manipulations of legislative history”).11  Contrary to 
the committee report, statutory silence regarding the 
Government’s dismissal authority does not demon-
strate that the Government lacked such authority.  
Even in the absence of statutory authorization, the 
Executive Branch could have moved to dismiss qui 
tam suits by exercising the powers vested in the Pres-
ident by Article II of the U.S. Constitution.  See 
Part II.A supra. 

                                            
11 The only decision cited in the committee report does not sup-
port the report’s view.  In United States v. Griswold, the court 
held that the Government could not settle a qui tam action that 
had been litigated to final judgment without confiscating the re-
lator’s “absolutely vested” interest in his share of the recovery.  
30 F. 762, 763-64 (C.C.D. Or. 1887); see also United States v. Gris-
wold, 24 F. 361, 361-63 (D. Or. 1885).  That reasoning in no way 
implies that the Government cannot dismiss a pending qui tam 
action, in which the relator has no “absolutely vested” interest.  
See, e.g., Brooks v. Dunlop Mfg. Inc., 702 F.3d 624, 632 (Fed. Cir. 
2012) (“a qui tam plaintiff has no vested right” (quotation marks 
omitted)). 
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III. The Government’s Decision to Dismiss This 
Qui Tam Suit Is Not Subject to Judicial Re-
view, But That Decision Was Reasonable in 
Any Event. 

Petitioner contends that, even if the Government 
had the authority to dismiss his case, courts must ap-
ply an “APA-like standard” to review the Govern-
ment’s dismissal decision.  Pet. Br. 13.  Petitioner does 
not—and cannot—argue that the Administrative Pro-
cedure Act actually applies here.  Instead, he urges 
the Court to import a similar test into the FCA, under 
which  “the government must establish that its stated 
basis for dismissal is reasonable and supported by the 
record.”  Id.  Neither the FCA nor “baseline constitu-
tional norms,” Pet. Br. 40, supports that approach.  
Rather, the Constitution entrusts to the President the 
responsibility to weigh the costs and benefits of pur-
suing an enforcement action, and rigorous judicial re-
view of that discretionary policy judgment would 
violate separation-of-powers principles. 

A. The FCA Does Not Authorize Judicial Re-
view of the Reasonableness of the Govern-
ment’s Dismissal Decisions. 

The FCA does not provide any standard for courts 
to apply in reviewing the Government’s decision to 
dismiss a qui tam suit.  Petitioner contends that the 
statute should nevertheless be read to permit courts 
to place the burden on the Government to prove the 
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reasonableness of its decision.  Pet. Br. 38.  Peti-
tioner’s attempt to rewrite the statute lacks merit.12 

Petitioner notes that the FCA authorizes judicial 
review of a proposed settlement to determine if it “is 
fair, adequate, and reasonable under all the circum-
stances.”  31 U.S.C. § 3730(c)(2)(B).  Because (in Peti-
tioner’s view) “[a] dismissal is a settlement for nothing 
in return,” it would be “irrational to presume that 
Congress restricted the government’s right to settle a 
case but permitted an outright dismissal.”  Pet. Br. 36. 

That approach to statutory interpretation stands 
the relevant interpretive canon on its head.  Con-
gress’s decision to authorize judicial review of the rea-
sonableness of settlements, but not dismissals, 
demonstrates that Congress did not authorize judicial 
review of the reasonableness of dismissals.  See, e.g, 
Russello, 464 U.S. at 23; Jama v. Immigr. & Customs 
Enf’t, 543 U.S. 335, 341 (2005) (courts “do not lightly 
assume that Congress has omitted from its adopted 
text requirements that it nonetheless intends to ap-
ply,” and this “reluctance is even greater when Con-
gress has shown elsewhere in the same statute that it 
knows how to make such a requirement manifest”). 

Nor is it irrational for Congress to treat dismissals 
and settlements differently.  A voluntary dismissal is 
                                            
12 Petitioner generally argues for the Ninth Circuit’s test for re-
viewing Government dismissal decisions.  Pet. Br. 35.  But that 
court acknowledged that “[t]he qui tam statute itself does not 
create a particular standard for dismissal.”  United States ex rel. 
Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 
1145 (9th Cir. 1998).  The court instead based its standard (in-
correctly) on substantive due process case law.  See infra Part 
III.B. 
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not the same as a zero-dollar settlement.  The dismis-
sal is typically without prejudice, which does not pre-
clude the Government from refiling its claims.  See 
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 396 
(1990) (“‘[D]ismissal . . . without prejudice’ is a dismis-
sal that does not ‘operat[e] as an adjudication upon 
the merits,” . . . and thus does not have a res judicata 
effect.” (quoting Fed. R. Civ. P. 41(a)(1))).  A settle-
ment, on the other hand, may extinguish the Govern-
ment’s claims. See, e.g., Eisenstein, 556 U.S. at 936 
(“United States is bound by the judgment in all FCA 
actions regardless of its participation in the case.”).  It 
thus “makes sense that Congress would provide for 
more stringent review of a settlement than of a motion 
to dismiss.”  United States ex rel. Borzilleri v. Bayer 
Healthcare Pharms., Inc., 24 F.4th 32, 40 (1st Cir. 
2022). 

Invoking the hearing requirement in Section 
3730(c)(2)(A), Petitioner argues that Congress must 
have had a purpose for requiring a hearing, and that 
purpose must have been to place the burden on the 
Government to prove the reasonableness of its deci-
sion.  Pet. Br. 36.  Even if Congress expected the hear-
ing to serve a purpose, there is no basis to conclude 
that the purpose was to authorize judicial review of 
the reasonableness of the Government’s decision.  The 
hearing requirement serves the valuable purpose of 
providing the relator an opportunity to bring any rel-
evant evidence or considerations that the Government 
may have overlooked to its attention.  Cf. Fuentes v. 
Shevin, 407 U.S. 67, 80-81 (1972) (“when a person has 
an opportunity to speak up in his own defense, and 
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when the State must listen to what he has to say, sub-
stantively unfair and simply mistaken” decisions can 
be prevented).13 

In short, nothing in Section 3730(c)(2)(A) “gives 
the judiciary general oversight of the Executive’s judg-
ment.”  Swift, 318 F.3d at 252.  To the contrary, that 
provision provides “[t]he Government”—“meaning the 
Executive Branch, not the Judicial [Branch]”—with 
the authority to dismiss.  Id.  That Congress vested 
dismissal authority only in the Government suggests, 
at the very least, “the absence of judicial constraint.”  
Id.   

B. Far from Mandating Judicial Review of the 
Reasonableness of the Government’s Dis-
missal Decisions, the Constitution Prohibits 
It. 

Petitioner also contends that the Constitution re-
quires the Government to convince courts of the rea-
sonableness of its dismissal decision.  Pet. Br. 40-41.  
Petitioner does not identify any constitutional provi-
sion that establishes this requirement.  He instead in-
vokes “baseline constitutional norms,” without even 
alleging that his constitutional rights have been vio-
lated in any way.  Id. 

The “constitutional norm” that Petitioner in-
vokes—that the Executive Branch must always prove 
the reasonableness of its discretionary actions to the 
Judicial Branch, even when the party seeking judicial 
                                            
13 Courts have left open the possibility that they would deny a 
Government motion to dismiss if it involved “fraud on the court.”  
Swift, 318 F.3d at 253.  The hearing requirement gives the rela-
tor a forum to make such an allegation. 
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review has not alleged a violation of his or her rights—
does not exist.  The relevant constitutional provisions 
establish that all executive power is vested in the 
President and require him to faithfully execute the 
law.  See supra Part II.A.  The Government’s enforce-
ment decisions involve the “complicated balancing of 
a number of factors,” including (among other things) 
the likelihood of proving a violation and the resources 
that the enforcement action would require.  Chaney, 
470 U.S. at 831.  Rather than permitting judicial re-
view of the Government’s balancing of these factors, 
this policy judgment is “generally committed to [the] 
agency’s absolute discretion” because of its “general 
unsuitability for judicial review.”  Id.  

The Court has permitted judicial review of prose-
cutorial discretion where a criminal defendant has 
credibly alleged that the “selective enforcement” of 
federal law resulted in a violation of his or her own 
constitutional rights.  See United States v. Armstrong, 
517 U.S. 456, 464-65 (1996).  But even in the context 
of an actual criminal prosecution, the Court empha-
sized that the prosecutor’s decision carries a “pre-
sumption of regularity” for which the opposing party 
must produce “clear evidence” to rebut that presump-
tion.  Id.; Rinaldi v. United States, 434 U.S. 22, 30 
(1977) (per curiam) (“[W]e will not presume[] bad faith 
on the part of the Government at the time it sought 
leave to dismiss”).  This presumption of regularity pre-
cludes placing the burden on the Government to prove 
the reasonableness of its actions.14 

                                            
14 The Court need not foreclose the possibility that, in a rare case, 
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Petitioner endorses the Ninth Circuit’s test for re-
viewing the Government’s dismissal decision, Pet. Br. 
35, but he does not defend the constitutional basis for 
that test.  In Sequoia Orange, the Ninth Circuit con-
cluded that applying a burden-shifting, balancing test 
was “reasonable” because “[t]he same analysis is ap-
plied to determine whether executive action violates 
substantive due process.”  151 F.3d at 1145. 

Petitioner’s failure to defend this reasoning is un-
derstandable.  A substantive due process analysis 
would be warranted only if the Government’s dismis-
sal decision implicated a relator’s substantive due pro-
cess rights.  The Ninth Circuit did not even consider 
that threshold issue, and Petitioner does not suggest 
that he has a liberty interest in the qui tam suit that 
is so “deeply rooted in this Nation’s history and tradi-
tion” that it warrants substantive protection under 
the Due Process Clause.  Washington v. Glucksberg, 
521 U.S. 702, 720-21 (1997). 

Even if substantive due process rights were at 
stake, the Ninth Circuit’s test is nonetheless flawed 
because it does not apply the correct framework for 
substantive due process challenges to executive ac-
tion.  A reviewing court cannot second-guess the Gov-
ernment’s dismissal decision for reasonableness based 
on a burden-shifting, balancing test.  Instead, execu-
tive action violates substantive due process rights 
                                            
a court could review credible evidence that the dismissal resulted 
from “fraud on the court,” Swift, 318 F.3d at 253, or was based 
on an impermissible consideration such as religion or race, Arm-
strong, 517 U.S. at 464-65.  No relator has ever successfully made 
such an allegation, and Petitioner does not raise such an argu-
ment here.  
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only when the action constitutes such an “abuse of 
power” that it “shocks the conscience.”  Cnty. of Sac-
ramento v. Lewis, 523 U.S. 833, 846 (1998). 

Petitioner attempts to invoke another “baseline 
constitutional norm” by suggesting that the dismissal 
deprives him of a property interest, but he does not 
(and cannot) argue that the decision violated his due 
process rights.  Pet. Br. 40.  In Stevens, the Court rec-
ognized that “the ‘right’ [relator] seeks to vindicate 
does not even fully materialize until the litigation is 
completed and the relator prevails.”  529 U.S. at 773; 
see also id. n.3 (“Blackstone noted, with regard to Eng-
lish qui tam actions, that ‘no particular person, A or 
B, has any right, claim or demand, in or upon [the 
bounty], till after action brought,’ and that the bounty 
constituted an “inchoate imperfect degree of property 
. . . [which] is not consummated till judgment.” (cita-
tions omitted)).  Petitioner’s purported property right 
thus would not arise unless he prevails on the merits 
in this case.     

Even if Petitioner had a vested property interest in 
the qui tam action, the Due Process Clause would af-
ford him only the right to notice and an opportunity to 
be heard.  See Mathews v. Eldridge, 424 U.S. 319, 348 
(1976).  That is exactly what the FCA provides, 31 
U.S.C. § 3730(c)(2)(A), and what Petitioner received 
here, Pet. App. 5a.  

C. Remand Is Unnecessary Even If the Court 
Adopts a Substantive Due Process Test. 

Petitioner contends that, if the Court adopts the 
Ninth Circuit’s Sequoia Orange test, it should remand 
for the lower courts to apply that burden-shifting, bal-
ancing test.  A remand is unnecessary because those 
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courts have already determined that the Government 
thoroughly explained why dismissal was warranted 
under any recognized standard, including Sequoia Or-
ange. 

When the Government moved to dismiss Peti-
tioner’s case, it submitted extensive briefing and em-
phasized that its grounds for dismissal would satisfy 
any recognized standard, including Sequoia Orange.  
See, e.g., J.A. 86, 96.  The Government moved to dis-
miss based on its judgment that “the potential bene-
fits of permitting relator’s case to proceed are 
outweighed by both the actual and potential costs to 
the United States.”  J.A. 71.  Specifically, the Govern-
ment anticipated that discovery in the case would con-
tinue to “impose[] a tremendous, ongoing burden on 
the government,” by (among other things) placing sig-
nificant demands on Government attorneys’ time, re-
quiring depositions of Government officials, and 
threatening the production of  privileged and sensitive 
information.  J.A. 88-91.  Those burdens could not be 
justified in light of the Government’s “concern[s] 
about [Petitioner’s] ability to prove a FCA violation”—
in particular, his failure to obtain evidence that would 
allow him to prove his claims—as well as concerns 
about Petitioner’s credibility given his conduct in the 
case.  J.A. 91-92. 

When granting the Government’s dismissal mo-
tion, the District Court held that the Government’s ex-
planation was sufficient under Sequoia Orange.  Pet. 
App. 49a.  The court explained that the Government 
had a legitimate interest in “minimizing unnecessary 
or burdensome litigation costs,” Pet. App. 54a, partic-
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ularly in light of “genuine concerns regarding the like-
lihood that Relator will successfully establish FCA li-
ability,” Pet. App. 51a.   

In affirming the District Court’s judgment, the 
Third Circuit credited the court’s “thorough examina-
tion and weighing of the interests of all the parties.”  
Pet. App. 30a.  The Court of Appeals also expressly 
rejected Petitioner’s argument “that the Govern-
ment’s dismissal was arbitrary and irrational because 
it did not assess[] the potential benefits of proceeding 
with the case[.]”  Pet. App. 23a n.17.  The court ex-
plained that Petitioner had misunderstood the “show-
ing of arbitrariness that due process requires,” and 
that Petitioner had “not come close to meeting that ex-
ceedingly high standard.”  Id.  

When, as here, both lower courts have rejected Pe-
titioner’s Sequoia Orange-based arguments, the Court 
need not review those courts’ application of the law to 
the facts of the case. See, e.g., Exxon Co., U.S.A. v. 
Sofec, Inc., 517 U.S. 830, 841 (1996) (when district 
court and court of appeals have reached the same con-
clusion applying “law to fact,” this Court will review 
that determination only upon an “obvious and excep-
tional showing of error”).  Rather than remanding for 
the courts to reach the same result they have already 
reached, the Court should affirm the Third Circuit’s 
judgment. 

CONCLUSION 

The judgment of the Court of Appeals should be af-
firmed. 
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