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CAROLINA, THE STATE OF OKLAHOMA, THE 

STATE OF RHODE ISLAND, THE STATE OF 
TENNESSEE, THE STATE OF TEXAS, THE 

COMMONWEALTH OF VIRGINIA, THE STATE 
OF WASHINGTON, and THE STATE OF 
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EXECUTIVE HEALTH RESOURCES INC; 
UNITEDHEALTH GROUP INC; UNITED 

HEALTHCARE SERVICES INC; OPTUM INC; 
OPTUMINSIGHT INC; OPTUMINSIGHT 

HOLDINGS LLC; COMMUNITY HOSPITAL OF 
THE MONTEREY PENINSULA; YALE NEW 

HAVEN HOSPITAL 
UNITED STATES OF AMERICA, 

Defendants-Appellees. 
   

Filed: October 28, 2021 
   

On Appeal from the United States District Court  
for the Eastern District of Pennsylvania 

(D.C. No. 2-12-cv-04239) 
Honorable Michael M. Baylson, U.S. District Judge 

   

Before JORDAN, KRAUSE, and RESTREPO,  
Circuit Judges. 

OPINION 

KRAUSE, Circuit Judge: 

 The False Claims Act (FCA), 31 U.S.C. § 3729, et seq., 
empowers not just the federal government, but also pri-
vate individuals, to bring claims for fraud on the United 
States and to do so in the Government’s name in exchange 
for a share of the proceeds. These individuals, known as 
relators, are generally on the same side as the Govern-
ment, which has the option early on to either intervene or 
allow the relator to move forward with the action on her 
own. But what authority does the Government have when 
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it declined to intervene at the outset and subsequently op-
poses the relator’s suit? 

 To answer, we must resolve two key questions that 
have divided our sister circuits: (1) whether the Govern-
ment in that situation can move for dismissal without first 
intervening, and (2) if the Government properly moves 
for dismissal, what, if any, standard must it meet for its 
motion to be granted? For the reasons that follow, we 
conclude that the Government is required to intervene 
before moving to dismiss and that its motion must meet 
the standard of Federal Rule of Civil Procedure 41(a). Be-
cause we also conclude that the District Court here acted 
within its discretion in granting such a motion by the Gov-
ernment, we will affirm the Court’s order of dismissal. 

 I. BACKGROUND 

   A. Factual Background 

 The False Claims Act has its roots in the Civil War, 
when “a series of sensational congressional investiga-
tions” uncovered widespread fraud by wartime contrac-
tors that had bilked the federal government by charging 
for “nonexistent or worthless goods.” United States v. 
McNinch, 356 U.S. 595, 599 (1958). In response, Congress 
not only prohibited the making of false claims to the Gov-
ernment, 31 U.S.C. § 3729(a)(1), and empowered the 
United States to seek civil remedies, id. § 3730(a); it also 
legislated a private enforcement mechanism, not unlike 
the bounty hunting common in the rough-and-tumble 
world of the mid-nineteenth century. That is, the statute 
permits private individuals, acting in the name of the Gov-
ernment, to assert FCA claims “for the person and for the 
United States Government.” Id. § 3730(b)(1). These rela-
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tor-initiated lawsuits, known as qui tam actions, effec-
tively deputize citizens to act as private attorneys gen-
eral, compensated with a share of the money recovered.1 
See id. § 3730(d). 

 This case involves such a qui tam action. Relator-Ap-
pellant Dr. Jesse Polansky was an official at the Centers 
for Medicare and Medicaid Services (CMS) before con-
sulting for Defendant-Appellee EHR, a “physician advi-
sor” company that provides review and billing certifica-
tion services to hospitals and physicians that bill Medi-
care.2 While employed as a consultant, Polansky became 
concerned that EHR was systematically enabling its cli-
ent hospitals to over-admit patients by certifying inpa-
tient services that should have been provided on an out-
patient basis. As alleged in the complaint he eventually 
filed in the District Court, EHR was causing hospitals to 
bill the Government for inpatient stays that were not 
“reasonable and necessary” for diagnosis or treatment—
a statutory requirement for reimbursement under the 
Government’s Medicare program, 42 U.S.C. 
§ 1395y(a)(1)(A), as explicated by CMS initially in guid-
ance, and as of 2013, in a formal regulation, see 42 C.F.R. 
§ 412.3(d)(1). From at least 2006 until the filing of his 

 
1 Qui tam is short for “qui tam pro domino rege quam pro se imposo 
sequitur,” which means, roughly, “who brings the action as well for 
the king as for himself.” United States ex rel. Kelly v. Boeing Co., 9 
F.3d 743, 746 n.3 (9th Cir. 1993). A relator, acting in this capacity, can 
receive up to 30 percent of the funds recovered. 31 U.S.C. 
§ 3730(d)(1)-(2). 
2 Healthcare providers retain EHR to perform a second level of re-
view of a doctor’s initial inpatient/outpatient assessment. Specifically, 
EHR reviews determinations that patients do not qualify for inpa-
tient status under the relevant criteria. 
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amended complaint in 2019, he alleged, EHR’s certifica-
tions were false and caused the submission of false claims 
to the Government. 

   B. Procedural History 

 In 2012, on the basis of those allegations, Polansky 
filed this FCA action. His complaint remained in camera 
and under seal for the next two years while the Govern-
ment conducted its own investigation and ultimately de-
termined it would not participate in the case. Under the 
FCA, “[i]f the Government elects not to proceed with the 
action, the person who initiated the action shall have the 
right to conduct the action.” 31 U.S.C. § 3730(c)(3). So at 
that point, the complaint was unsealed and Polansky, “for 
[himself] and for the United States Government,” contin-
ued as plaintiff. Id. § 3730(b)(1). 

 Over the next several years, the parties and the Dis-
trict Court invested considerable time and resources in 
the case. Once EHR’s motion to dismiss was denied,3 the 
District Court divided the case into two segments for 
case-management purposes: “Phase I” claims, covering 
EHR’s certifications from 2009 to October 1, 2013, and 
“Phase II” claims, covering its certifications after Octo-
ber 1, 2013, the date that CMS’s formal regulation went 
into effect. Because the complaint implicated hundreds of 
thousands of allegedly false claims, the District Court 
also decided to select a small number for a bellwether 

 
3 Polansky originally brought state claims against EHR, its corporate 
parents, and certain of its client hospitals under a number of states’ 
FCA-equivalents. Eventually, however, he voluntarily withdrew a 
number of those claims, and the District Court dismissed the remain-
der against all defendants except EHR. The litigation that ensued 
therefore focused only on the FCA claims against EHR. 
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trial where “the jury would answer interrogatories,” and 
the Court would then “enter judgment on all other claims 
encompassed by the jury verdict.” Polansky v. Exec. 
Health Res., Inc., 422 F. Supp. 3d 916, 919 (E.D. Pa. 
2019). In anticipation of that trial, the Court designed a 
procedure for selecting the bellwether claims and ap-
pointed a special master, and the parties commenced dis-
covery, focused on Phase I claims. 

 In February 2019, however, the case took an unex-
pected turn: The Government notified the parties that it 
intended to dismiss the entire action pursuant to 31 
U.S.C. § 3730(c). Under paragraph (c)(1) of that section, 
a relator’s ability to continue a suit he initiated is limited 
in various ways “[i]f the Government proceeds with the 
action.” Those limits are spelled in out in paragraph (c)(2), 
including that “[t]he Government may dismiss the action 
notwithstanding the objections of the [relator]” so long as 
the relator receives notice and an opportunity to be heard 
on the Government’s motion. 31 U.S.C. § 3730(c)(2)(A). 
Here, although the Government had originally opted not 
to proceed with the action and had not formally inter-
vened, it pointed to § 3730(c)(2)(A) as the source of its au-
thority to dismiss the case over Polansky’s objection. 

 The Court stayed the proceedings while the parties 
negotiated with the Government. Initially, the Govern-
ment acceded to Polansky’s request not to dismiss his 
case in exchange for his filing of an amended complaint 
that substantially narrowed the scope of his Phase I 
claims. But the Government also reserved the right to re-
consider, and a few months later, in August 2019, it in-
voked that right, and filed a motion to dismiss pursuant 
to § 3730(c)(2)(A). The District Court accepted that filing 
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and, following briefing and argument, granted the Gov-
ernment’s motion.4 It recognized the circuit split on the 
issue of what standard applies to a § 3730(c)(2)(A) dismis-
sal, but because it concluded that the Government had 
made an adequate showing under any of the prevailing 
standards, it declined to weigh in. That task now falls to 
us. 

 II.  JURISDICTION AND STANDARD OF REVIEW 

 The District Court had jurisdiction pursuant to 31 
U.S.C. § 3732(a) and 28 U.S.C. § 1331, and we have juris-
diction pursuant to 28 U.S.C. § 1291. We exercise plenary 
review over a district court’s interpretation of a federal 
statute. See United States v. Hodge, 948 F.3d 160, 162 (3d 
Cir. 2020) (citation omitted). 

 III. DISCUSSION 

 Polansky challenges the District Court’s dismissal on 
the ground that the Government lacked statutory author-
ity to move to dismiss in the first place. He also contends 
that, if the Government did have that authority, its mo-
tion should have been denied on the merits under the ap-
plicable standard. 

 
4 At the conclusion of the hearing on the motion to dismiss, the Dis-
trict Court sua sponte raised the question of summary judgment pur-
suant to Federal Rule of Civil Procedure 56(f). In granting dismissal, 
the Court also granted partial summary judgment “independent of 
dismissal based on the Government’s motion” against Polansky on his 
Phase I claims. JA 41. Because we will affirm the order of dismissal, 
we have no occasion to reach that ruling. And because the District 
Court first granted the motion to dismiss, Polansky’s claims were 
fully disposed of, and the Court did not need to reach summary judg-
ment. We will therefore vacate the District Court’s opinion and order 
insofar as it addressed summary judgment. 
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 We address these arguments in three parts. We con-
sider, first, whether the FCA requires the Government to 
intervene in order to seek dismissal pursuant to § 
3730(c)(2)(A)—either at the first opportunity, 31 U.S.C. § 
3730(c)(1), or “at a later date upon a showing of good 
cause,” id. § 3730(c)(3). We next address the standard 
governing such motions. And finally, we discuss the con-
sequences of these holdings for the District Court’s order 
of dismissal in this case.5 

   A. The Government’s Authority to Seek Dismis-
sal under the FCA 

 We begin with the first of the questions in this area 
that have divided the Courts of Appeals: whether, and in 
what circumstances, the Government retains statutory 
authority to move to dismiss an FCA action, pursuant to 
31 U.S.C. § 3730(c)(2)(A), if it opted not to proceed at the 

 
5 Amici Dean Erwin Chemerinsky, the National Whistleblower Cen-
ter, and the Project on Government Oversight (Chemerinsky Amici) 
argue that, even if the Government’s dismissal was proper as a statu-
tory matter, it amounted to an uncompensated taking of Polansky’s 
property interest in the action in violation of the Takings Clause. See 
U.S. Const., amend. V, cl. 5. The thrust of this argument is that rela-
tors create a property interest by investing resources in their qui tam 
actions, and that the retroactive application to them of DOJ’s 2018 
guidance—reversing the Government’s decades-long hands-off policy 
toward relator-prosecuted suits—would effect an unconstitutional 
taking. While the idea that a relator can obtain a property interest in 
a qui tam action is open to doubt, we need not address the argument 
because the Chemerinsky Amici are the only ones advancing it, and 
we generally avoid considering arguments raised solely in amicus 
briefs “where[, as here,] the parties are competently represented by 
counsel.” New Jersey Retail Merchs. Ass’n v. Sidamon-Eristoff, 669 
F.3d 374, 382 n.2 (3d Cir. 2012) (quoting Universal City Studios, Inc. 
v. Corley, 273 F.3d 429, 445 (2d Cir. 2001)). 
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outset6 and allowed the relator to move forward “for the 
[relator] and for the United States Government.”7 31 
U.S.C. § 3730(b)(1). The answer turns on the interrela-
tionship among the subsections of § 3730(c). So we begin 
with the text and structure of the statute, and then con-
sider the relevant canons of statutory construction. 

 Section 3730(c) sets forth the rights and relationship 
of the Government and relator through the life of an FCA 

 
6 An FCA action initiated by a relator is initially filed in camera and 
under seal and served upon the Government. 31 U.S.C. § 3730(b)(2). 
The Government then has 60 days, extendable “for good cause 
shown,” to investigate the claims for itself and to decide whether to 
“intervene and proceed with action,” id. § 3730(b)(2), (3). If it declines 
the case, the relator has the option of continuing the case alone, and 
if the relator does, the complaint is unsealed, is served on the defend-
ant, and the case proceeds as an otherwise-typical civil action. Id. § 
3730(b)(4)(B); United States ex rel. Int’l Bhd. of Elec. Workers Local 
Union No. 98 v. Farfield Co., 5 F.4th 315, 336 (3d Cir. 2021). 
7 As a threshold matter, Appellees object that this argument was not 
raised before the District Court, and “arguments raised for the first 
time on appeal are not properly preserved for appellate review.” 
Simko v. U.S. Steel Corp., 992 F.3d 198, 205 (3d Cir. 2021). But where, 
as here, the failure to preserve an argument was in the nature of an 
“inadvertent failure to raise an argument,” or forfeiture, “we will 
reach a pure question of law even if not raised below where refusal to 
reach the issue would result in a miscarriage of justice or where the 
issue’s resolution is of public importance.” Barna v. Bd. of Sch. Dirs. 
of Panther Valley Sch. Dist., 877 F.3d 136, 147 (3d Cir. 2017) (internal 
quotation marks omitted). That is the case here. Whether the FCA 
permits the Government to dismiss a relator’s action that it previ-
ously declined is a pure question of statutory interpretation; the dis-
trict courts would benefit from guidance on a question that has di-
vided the Courts of Appeals, see infra n.8; and resolving this question 
is logically antecedent to the question before us: the standard that 
applies when the Government seeks dismissal. We therefore exercise 
our discretion to excuse Polansky’s forfeiture. 
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action. Because our analysis turns on the language and 
structure of the statute, we excerpt its relevant provi-
sions below: 

(1) If the Government proceeds with the action ... [the 
relator] shall have the right to continue as a party to 
the action, subject to the limitations set forth in para-
graph (2). 

(2)(A) The Government may dismiss the action not-
withstanding the objections of the [relator] if the [re-
lator] has ... [notice and] an opportunity for a hear-
ing[.] 

(B) The Government may settle the action with the 
defendant notwithstanding the objections of the [rela-
tor] if the court determines ... the proposed settlement 
is fair, adequate, and reasonable .... 

(C) Upon a showing by the Government that [the re-
lator’s] unrestricted participation ... would interfere 
with or unduly delay the Government’s prosecution of 
the case ... the court may, in its discretion, impose lim-
itations on the [relator’s] participation .... 

(D) Upon a showing by the defendant that [the rela-
tor’s] unrestricted participation ... would cause the de-
fendant undue burden or unnecessary expense, the 
court may limit the [relator’s] participation .... 

(3) If the Government elects not to proceed with the 
action, the [relator] shall have the right to conduct the 
action. ... When [the relator] proceeds with the action, 
the court, without limiting the status and rights of the 
[relator], may nevertheless permit the Government to 
intervene at a later date upon a showing of good cause. 
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(4) Whether or not the Government proceeds with the 
action, [it may seek a stay of the relator’s discovery 
that] would interfere with [a Government investiga-
tion] .... 

31 U.S.C. § 3730(c). 

 The scope of the Government’s dismissal authority in 
this context has engendered significant debate. The par-
ties’ positions track a split among our sister circuits.8 The 
Government and EHR (collectively, “Appellees”) ask us 
to follow the D.C., Ninth, and Tenth Circuits in reading 
this provision as a standalone grant of dismissal authority 
that empowers the Government to move for dismissal of 
the relator’s action at any point in the litigation and re-
gardless of whether it has intervened.9 Polansky, on the 

 
8 Compare United States ex rel. CIMZNHCA, LLC v. UCB, Inc., 970 
F.3d 835, 844 (7th Cir. 2020) (interpreting the FCA to require inter-
vention upon a showing of good cause before the Government can 
move to dismiss a relator’s case under § 3730(c)(2)(A)), and United 
States ex rel. Poteet v. Medtronic, Inc., 552 F.3d 503, 519-20 (6th Cir. 
2009) (concluding § 3730(c)(2)(A) “applies only when the government 
has decided to ‘proceed[ ] with the action’” (quoting § 3730(c)(1))), ab-
rogated on other grounds by United States ex rel. Rahimi v. Rite Aid 
Corp., 3 F.4th 813 (6th Cir. 2021), with Ridenour v. Kaiser-Hill Co., 
397 F.3d 925, 934-35 (10th Cir. 2005) (holding the Government “is not 
required to intervene ... before moving to dismiss the action under 
§ 3730(c)(2)(A)”), Swift v. United States, 318 F.3d 250, 252 (D.C. Cir. 
2003) (reaching the same conclusion), and United States ex rel. Se-
quoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 1145 
(9th Cir. 1998) (suggesting the same understanding). 
9 To the extent Appellees postulate that we resolved this question in 
Chang v. Children’s Advocacy Center of Delaware, 938 F.3d 384 (3d 
Cir. 2019), they are mistaken. The question there was whether § 
3730(c)(2)(A)’s requirement for “an opportunity for a hearing on the 
motion” meant an in-person hearing in every case, which we held it 
did not, id. at 388. After explaining by way of background that the 
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other hand, presses the view of the Sixth and Seventh 
Circuits that Congress authorized the Government to 
move for dismissal under § 3730(c)(2)(A) only when it 
“proceeds with the action.” 31 U.S.C. § 3730(c)(1). Polan-
sky would also have us go further, to hold that the Gov-
ernment has that authority only if it intervenes at the out-
set and, having declined to do so, it is powerless to seek 
dismissal even if it subsequently intervenes. 

 “[B]ear[ing] in mind the fundamental canon of statu-
tory construction that the words of a statute must be read 
in their context and with a view to their place in the over-
all statutory scheme,” Mejia-Castanon v. Att’y Gen., 931 
F.3d 224, 233-34 (3d Cir. 2019) (quoting King v. Burwell, 
576 U.S. 473, 492 (2015)), we conclude Congress intended 
the reading adopted by the Sixth and Seventh Circuits, 
i.e., under § 3730(c), the Government must intervene be-
fore it can move to dismiss, but it can seek leave to inter-
vene at any point in the litigation upon a showing of good 
cause. Considered in context, § 3730(c)(2) is not, as Ap-
pellees would have it, a standalone provision that grants 
the Government unconditional authority to seek dismis-

 
Government could intervene in a relator’s case at the outset or allow 
the relator to proceed alone, id. at 386, we observed that “even under 
the latter scenario, the government may still ‘dismiss the action’ ” 
pursuant to § 3730(c)(2)(A). Id. (quoting 31 U.S.C. § 3730(c)(2)(A)). 
But that passing statement cannot bear the weight Appellees would 
place on it. We offered no opinion one way or the other as to whether 
the Government was required to intervene before seeking dismissal 
in that “latter scenario,” nor were we called upon to do so. “Questions 
which merely lurk in the record, neither brought to the attention of 
the court nor ruled upon, are not to be considered as having been so 
decided as to constitute precedents.” Grant v. Shalala, 989 F.2d 1332, 
1341 (3d Cir. 1993) (quoting Webster v. Fall, 266 U.S. 507, 511 (1925)). 
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sal as a non-party. That authority is granted as a “limita-
tion[ ]” of the relator’s rights in the first paragraph “if”—
and only if—“the Government proceeds with the action.” 
31 U.S.C. § 3730(c)(1). “If the Government elects not to 
proceed with the action,” on the other hand, then the re-
lator “shall have the right to conduct the action,” unen-
cumbered by the “limitations” in subparagraph (c)(2)(A) 
through (c)(2)(D) on that right that paragraph (c)(2) 
would otherwise impose. Id. § 3730(c)(3). 

 To this, Appellees object that those limitations are not 
nestled under paragraph (c)(1), as one might expect if 
they were contingent on “the Government proceed[ing] 
with the action.” Id. § 3730(c)(1). Rather, they are set 
forth in paragraph (c)(2), a separately numbered para-
graph, on par with and not structurally subordinate to 
paragraph (c)(1).10 But Appellees’ argument is belied by 
the context of the “surrounding words and provisions” of 
statutory language. G.L. v. Ligonier Valley Sch. Dist. 
Auth., 802 F.3d 601, 617 (3d Cir. 2015) (citation omitted). 
Here, the “surrounding ... provisions” are the other sub-
paragraphs in § 3730(c)(2) that only make sense if the 
Government is a party in the case. Subparagraph 
(c)(2)(C), for example, enables the Government to limit a 
relator’s ability to call and examine witnesses where it 
“would interfere with or unduly delay the Government’s 

 
10 The D.C. Circuit relied on this reasoning to conclude that the Gov-
ernment can seek dismissal regardless of whether it proceeds with 
the action. Swift, 318 F.3d at 251-52 (emphasizing that § 3730(c)(2) is 
neither “a subsection of § 3730(c)(1)” nor does it “contain language 
stating that it is applicable only in the context of § 3730(c)(1)”). But 
the observation that § 3730(c)(2) is not a subsection of § 3730(c)(1), 
while “true as a typographic matter,” misses “how the five para-
graphs of subsection (c) relate to one another in text and logic.” 
CIMZNHCA, 970 F.3d at 845. 
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prosecution of the case,” 31 U.S.C. § 3730(c)(2)(C), a pro-
vision that by its terms identifies the Government as a 
party. Subparagraph (D) grants FCA defendants a simi-
lar power to limit the relator’s participation in the litiga-
tion “[u]pon a showing ... that [such] participation ... 
would be for purposes of harassment or would cause the 
defendant undue burden or unnecessary expense,” id. § 
3730(c)(2)(D). But this provision, too, assumes the Gov-
ernment is prosecuting the case because “[o]bviously a 
defendant cannot ‘restrict the participation’ of its sole ad-
versary in a lawsuit.” United States ex rel. CIMZNHCA, 
LLC v. UCB, Inc., 970 F.3d 835, 845 (7th Cir. 2020). 

 That § 3730(c)(2)(A) is conditioned on the Government 
proceeding under paragraph (c)(1) is also apparent from 
another canon of statutory construction: We must 
“[a]ssum[e] that every word in a statute has meaning” 
and “avoid interpreting part of a statute so as to render 
another part superfluous.” Allen ex rel. Martin v. LaSalle 
Bank, N.A., 629 F.3d 364, 367 (3d Cir. 2011). Yet, if we 
were we to conclude, as the D.C., Ninth, and Tenth Cir-
cuits do, that the Government can move to dismiss a rela-
tor’s case whether or not it “proceeds with the action,” 31 
U.S.C § 3730(c)(1), it would render at least two provisions 
superfluous: The qualifier in paragraph (c)(1) that a rela-
tor’s rights are “subject to the limitations set forth in par-
agraph (2)” when the Government “proceeds with the ac-
tion,” id., would be unnecessary because relators would 
always be subject to those limitations, regardless of 
whether the Government “proceeds,” id.; and paragraph 
(c)(4)’s description of actions the Government may take 
“[w]hether or not [it] proceeds with the action” would be 
surplusage if every provision of paragraph (2) applied 
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“whether or not” the Government intervened. Id. 
§ 3730(c)(4). 

 Though we reject Appellee’s interpretation as failing 
to read the paragraphs of § 3730(c) as “a symmetrical and 
coherent regulatory scheme ... [and] an harmonious 
whole,” Si Min Cen v. Att’y Gen., 825 F.3d 177, 192 (3d 
Cir. 2016) (quoting FDA v. Brown & Williamson Tobacco 
Corp., 529 U.S. 120, 133 (2000) (internal quotations omit-
ted)), neither can we accept Polansky’s reading that the 
Government may seek dismissal only if it intervened at 
the first opportunity. Polansky grounds that reading in 
the Supreme Court’s description of the relator’s “right to 
conduct the action” if “the Government elects not to pro-
ceed with it,” id. § 3730(c)(3), as “exclusive,” Vt. Agency 
of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 765, 
769 (2000)), combined with paragraph (c)(3)’s qualifica-
tion that, if the Government seeks leave to intervene once 
the suit is already underway, it must do so “without lim-
iting the status and rights of the [relator].” 31 U.S.C. 
§ 3730(c)(3). Because involuntary dismissal would “limit[ 
]” the relator’s “exclusive” right to conduct the action, Po-
lansky contends, the Government intervenes pursuant to 
§ 3730(c)(3) without the authority it originally had to seek 
dismissal under § 3730(c)(2)(A). 

 Both of Polansky’s premises are flawed. First, noth-
ing in Stevens compels such a reading. The Court used 
“exclusive” to mean that only the relator, as opposed to 
any other private individual, could proceed with an FCA 
action after the Government declines it, which the statute 
explicitly states in another section.11 See 31 U.S.C. § 

 
11 The Stevens Court held, among other things, that qui tam relators 
have Article III standing because the FCA partially assigns the 
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3730(b)(5); Stevens, 529 U.S. at 769. It nowhere suggests 
that the relator’s right to control the action is exclusive 
vis-a-vis the Government. Second, had Congress in-
tended so draconian a consequence as to strip the Gov-
ernment of all ability to terminate a case brought in its 
name, it would not have obscured it in a clause preserving 
the “status and rights of the [relator].” 31 U.S.C. 
§ 3730(c)(3). Congress “does not alter the fundamental 
details of a regulatory scheme in vague terms or ancillary 
provisions—it does not, one might say, hide elephants in 
mouseholes.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 
457, 468 (2001). 

 Indeed, if anything the language of paragraph (c)(3) 
cuts the other way, for the statutory rights that the rela-
tor retains upon the Government’s intervention can be no 
more or less than those originally vested by the FCA: 
“the right to continue as a party to the action, subject to 
the limitations set forth in paragraph (2),” 31 U.S.C. § 
3730(c)(1), i.e., subject to the Government’s ability to seek 
dismissal pursuant to paragraph (c)(2)(A). In other 
words, we read § 3730(c) as a whole, as do the Sixth and 
Seventh Circuits, to mean that: “[I]f the Government 
elects not to proceed,” the relator conducts the action; the 
Government may “intervene at a later date upon a show-
ing of good cause;” and the relator then retains the same 

 
United States’s claims to them. 529 U.S. at 773-74. The word “exclu-
sive” appears only in the Supreme Court’s background explanation of 
the FCA’s framework which, in context, reads: “[i]f the Government 
declines to intervene within the 60–day period, the relator has the ex-
clusive right to conduct the action, and the Government may subse-
quently intervene only on a showing of ‘good cause.’” Id. at 769 (em-
phasis added) (citing 31 U.S.C. § 3730(b)(4), (c)(3)). 
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status and rights as if the Government originally inter-
vened. Id. § 3730(c)(3). Those rights include the right to 
continue as a party, but “subject to the limitations set 
forth in paragraph (2).” Id. § 3730(c)(1). And under para-
graph (c)(2) the Government may seek involuntary dis-
missal against the relator, but the relator must be pro-
vided notice and an opportunity to be heard. Id. 
§ 3730(c)(2)(A). 

 In opposition to that reading, Appellees invoke one 
last canon of construction: constitutional avoidance. They 
argue that interpreting the statute to make intervention 
a prerequisite to moving to dismiss would compromise 
the Government’s ability to control litigation brought in 
its name and thereby “place the FCA on constitutionally 
unsteady ground.” Ridenour v. Kaiser-Hill Co., 397 F.3d 
925, 934 (10th Cir. 2005). Specifically, they contend, it 
risks violating the separation of powers embodied in the 
Take Care Clause, which entrusts the Executive Branch 
with the duty to “take Care that the Laws be faithfully 
executed.” U.S. Const., art. II, § 3; see Seila Law LLC v. 
CFPB, 140 S. Ct. 2183, 2205 (2020) (recognizing that, alt-
hough there is no “separation of powers clause,” “[this] 
foundational doctrine[ ] [is] instead evident from the Con-
stitution’s vesting of certain powers in certain bodies,” 
among them “Article II’s vesting of the ‘executive Power’ 
in the President”). As a result, they urge that we eschew 
any requirement of intervention to avoid “grave doubts” 
to the statute’s constitutionality. United States v. Palo-
mar-Santiago, 141 S. Ct. 1615, 1622 (2021). 

 We recognize that the Tenth Circuit found this argu-
ment persuasive, see Ridenour, 397 F.3d at 934-35, but 
we do not see genuine constitutional doubts to avoid. As 
the Seventh Circuit also concluded, showing “good cause” 
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is neither a burdensome nor unfamiliar obligation. See 
CIMZNHCA, 970 F.3d at 848-49. It is a “uniquely flexible 
and capacious concept,” meaning simply a “legally suffi-
cient reason,” id. at 846 (quoting Good Cause, s.v. Cause, 
Black’s Law Dictionary 101 (4th pocket ed. 2011)), and it 
is a standard the Government routinely satisfies to ex-
tend its time to investigate the relator’s case under 
§ 3730(b)(3). See 31 U.S.C. § 3730(b)(3) (allowing Govern-
ment to extend the time it has to decide whether to pro-
ceed with the action upon “good cause shown”); see also 
CIMZNHCA, 970 F.3d at 848 (observing that even in ac-
tual criminal cases, “the government must have ‘leave of 
court’ to dismiss the prosecution” once it is underway). 
And, of course, as the Seventh Circuit also noted, “avoid-
ing offense to the separation of powers in a case that ac-
tually risks it would itself weigh heavily in any ‘good 
cause’ determination,” id. at 847, providing an adequate 
forum to vindicate the prerogatives of the Executive 
Branch.12 

 
12 We also note the long history of qui tam actions in Anglo-American 
jurisprudence, which were a common feature of the legal landscape 
at the time of the founding. See Stevens, 529 U.S. at 774-77 (recount-
ing the history of qui tam actions in both England and at the time of 
the founding); Marvin v. Trout, 199 U.S. 212, 225 (1905) (noting that 
qui tam statutes were “in existence for hundreds of years in England, 
and in this country ever since the foundation of our government”); 
Adams v. Woods, 6 U.S. (2 Cranch) 336, 341 (1805) (Marshall, C.J.) 
(“Almost every fine or forfeiture under a penal statute, may be recov-
ered by an action of debt [qui tam].”); 3 William Blackstone, Commen-
taries *160 (relating that forfeitures created by penal statutes “more 
usually ... are given at large, to any common informer; or ... to the 
people in general .... [I]f any one hath begun a qui tam, or popular, 
action, no other person can pursue it; and the verdict passed upon the 
defendant ... is ... conclusive even to the king himself.”). These deep 
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 In sum, while we respect the contrary view of some 
our sister Circuits, we agree with the Seventh Circuit that 
the text and structure of § 3730(c), as well as settled can-
ons of statutory interpretation, require the Government 
to intervene pursuant to paragraph (c)(3), before it can 
exercise its authority to seek dismissal pursuant to para-
graph (c)(2)(A). Once it has intervened as a party, the 
Government is then “proceed[ing] with the action” under 
paragraph (c)(1); the rights of the relator are “limit[ed]” 
accordingly under paragraph (c)(2); and the Government 
can seek an involuntary dismissal of the relator’s action. 

   B. The Applicable Standard 

 We next consider the standard applicable to the Gov-
ernment’s motion. Is the Government automatically enti-
tled to dismissal, or does that decision lie in the District 
Court’s discretion? Or in practical terms, is the “oppor-
tunity for a hearing on the motion” in § 3730(c)(2)(A) 
merely a forum for the relator to attempt to “convince the 
[G]overnment not to end the case,” as the Government 
argues, Gov’t Br. 28, or is it an adversarial hearing to in-
form the District Court’s ruling on the Government’s mo-
tion? 

 This issue, too, has divided the Courts of Appeals, see 
Chang v. Children’s Advocacy Center of Delaware, 938 
F.3d 384, 387 (3d Cir. 2019), which have taken three 

 
historical roots suggest that, even if the “good cause” standard re-
duces the Government’s degree of control over a relator’s suit, such a 
lack of direct control was not considered an unconstitutional flaw at 
the founding. 
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paths.13 While the D.C. Circuit agrees with the Govern-
ment that it has an “unfettered right” to dismiss, see 
Swift v. United States, 318 F.3d 250, 252 (D.C. Cir. 2003), 
and the Ninth and Tenth Circuits hold it to a “rational re-
lation” standard drawn from substantive due process ju-
risprudence, see United States ex rel. Sequoia Orange 
Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 1145-46 
(9th Cir. 1998); Ridenour, 397 F.3d at 936, the Seventh 
Circuit simply applies the Federal Rules of Civil Proce-
dure as it would to any party, see CIMZNHCA, 970 F.3d 
at 849-50. Today we wade into the fray, again siding with 
the Seventh Circuit. 

 Below, we discuss the standard we adopt, and then ex-
plain why we decline to follow the competing views of-
fered by our sister Circuits. 

   1.  The Standard We Adopt 

 The standard applicable to the Government’s motion 
to dismiss follows logically from the FCA’s request that 
the Government intervene before seeking dismissal. Hav-
ing intervened, the Government becomes a party, and like 

 
13 Amicus Taxpayers Against Fraud Education Fund (TAFEF) sug-
gests a fourth answer—in its view, the Government “must show that 
dismissal is reasonable in light of all of the circumstances.” TAFEF 
Br. 16. It argues that the legislative history behind Congress’s 1986 
amendments strengthening the qui tam provisions demonstrates that 
Congress intended courts to scrutinize Government motions for rea-
sonableness. In particular, it points to a draft provision that allowed 
the relator to object to dismissal by the Government and to request a 
hearing on a number of grounds, among them that “the settlement or 
dismissal is unreasonable in light of existing evidence.” Id. at 5 (quot-
ing S. Rep. No. 99-345, at 26 (1986)). But this version of the statute 
was not the one ultimately enacted, and we are bound to interpret the 
language that Congress actually used. 



21a 
 
 

any party, it is subject to the Federal Rules of Civil Pro-
cedure, including the rule governing Voluntary Dismis-
sal. 

 That is Rule 41(a), which establishes different stand-
ards for a motion to dismiss depending on the procedural 
posture of the case. If the motion is filed before the de-
fendant files an answer or summary judgment motion, 
“the plaintiff may dismiss an action without a court order” 
simply by filling a “notice of dismissal.” Fed. R. Civ. P. 
41(a)(1)(A). The effect of that notice is “automatic and im-
mediate,” such that “no order of the district court is 
needed to end the action,” In re Bath & Kitchen Fixtures 
Antitrust Litig., 535 F.3d 161, 165 (3d Cir. 2008). But once 
the action has passed the “point of no return,” id. (quoting 
Manze v. State Farm Ins. Co., 817 F.2d 1062, 1065 (3d Cir. 
1987)), with the filing of the defendant’s responsive plead-
ing, then “an action may be dismissed at the plaintiff’s re-
quest only by court order, on terms that the court consid-
ers proper.”14 Fed. R. Civ. P. 41(a)(2). We see no reason 
for these standards to apply with less force in a qui tam 
action than they do in any other civil action. As this Court 
has recently noted, “[i]t could hardly be clearer” that 
Congress intended the False Claims Act to establish 
“civil” proceedings, i.e., “lawsuits brought in accordance 
with the Federal Rules of Civil Procedure,” United States 

 
14 We note that, as a practical matter, the considerations that inform 
the Government’s showing of “good cause” to intervene pursuant to § 
3730(c)(3) and those that convince the District Court that dismissal is 
“proper” under Rule 41(a) may well converge. But, as a legal matter, 
these are distinct inquiries, so, while the Government may move to 
intervene and dismiss simultaneously, these motions must be re-
solved by the District Court independently and in sequence. 



22a 
 
 

ex rel. Int’l Bhd. of Elec. Workers Local Union No. 98 v. 
Farfield Co., 5 F.4th 315, 336 (3d Cir. 2021).15 

 Of course, the FCA does add certain wrinkles. For ex-
ample, while Rule 41(a) “obviously does not authorize an 
intervenor-plaintiff to effect involuntary dismissal of the 
original plaintiff’s claims,” CIMZNHCA, 970 F.3d at 850, 
the FCA permits the Government-as-intervenor to “dis-
miss the action notwithstanding the objections of the per-
son initiating the action,” 31 U.S.C. § 3730(c)(2)(A). And 
while a pre-answer notice of dismissal under Rule 
41(a)(1)(A) is self-effectuating, “invit[ing] no response 
from the district court and permit[ting] no interference 
by it,” Bath & Kitchen, 535 F.3d at 165, the FCA statute, 
even at that stage, requires the relator be given notice 
and an opportunity for a hearing before the case is dis-
missed, 31 U.S.C. § 3730(c)(2)(A). But these small modifi-
cations do not render Rule 41(a) inapplicable. To the con-
trary, such modifications are expressly contemplated by 
the Rule itself, which functions “[s]ubject to ... any appli-
cable federal statute.” Fed. R. Civ. P. 41(a)(1)(A). 

 In practice, then, when the Government moves to dis-
miss a relator’s case pursuant to § 3730(c)(2)(A), it must 
do so within the framework of Rule 41(a). The relator 
must receive notice and an opportunity for a hearing, 31 
U.S.C. § 3730(c)(2)(A), and the Government must meet 

 
15 That Congress intended the FCA to function hand in glove with the 
Federal Rules of Civil Procedure is apparent in the numerous cross-
references to the Rules in the text of the statute. See, e.g., 31 U.S.C. 
§ 3730(b)(2) (requiring relator to serve materials on the Government 
“pursuant to Rule 4(d)(4)”); id. § 3730(b)(3) (directing service upon 
the defendant “pursuant to Rule 4”); id. § 3732(a) (instructing a sum-
mons in actions brought under section 3730 to be issued and served 
“as required by the Federal Rules of Civil Procedure”). 
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whatever threshold the relevant prong of Rule 41(a) re-
quires. If the defendant has yet to answer or move for 
summary judgment, the Government is entitled to dis-
missal, Fed. R. Civ. P. 41(a)(1)(A), albeit with an oppor-
tunity for the relator to be heard,16 31 U.S.C. § 
3730(c)(2)(A), subject only to the bedrock constitutional 
bar on arbitrary Government action.17 See CIMZNHCA, 
970 F.3d at 850-52. And if the litigation is already past 
that “point of no return,” Bath & Kitchen, 535 F.3d at 165, 
then dismissal must be “only by court order, on terms the 
court considers proper.” Fed. R. Civ. P. 41(a)(2). 

 
16 The interplay of Rule 41(a)(1)(A) and § 3730(c)(2)(A) leads to the 
“seem[ingly] counterintuitive” conclusion that a district court may 
hold a hearing on a pre-answer Government motion to dismiss at 
which it has no substantive role. CIMZNHCA, 970 F.3d at 850. But 
as the Seventh Circuit observed, Rule 41(a)’s procedures rest atop the 
foundation of bedrock constitutional constraints on Government ac-
tion, such that even a pre-answer dismissal could not violate the rela-
tor’s rights to due process or equal protection. Id. at 851-52 (citing 
Sequoia, 151 F.3d at 1145; Oyler v. Boles, 368 U.S. 448, 456 (1962)). 
So in “exceptional cases [these constitutional limits] could supply the 
grist for the hearing under § 3730(c)(2)(A).” Id. at 852. 
17 Polansky argues that the Government’s dismissal was arbitrary and 
irrational because it did not “assess[ ] the potential benefits” of pro-
ceeding with the case, namely, the “potential billion-dollar recovery” 
it would receive if Polansky prevailed. Polansky Br. 36 (emphasis in 
original). But, even assuming a relator has a property interest in a qui 
tam action, see supra n.5, this argument misunderstands the showing 
of arbitrariness that due process requires. “[O]nly the most egregious 
official conduct can be said to be arbitrary in the constitutional sense.” 
Cnty. of Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (internal quo-
tation omitted). Thus, the constitutional question would not be 
whether the Government adequately weighed the costs and benefits 
of its actions, but whether there was “executive abuse of power” that 
“shocks the conscience.” Id. In any event, Polansky has not come 
close to meeting that exceedingly high standard. 
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 As an important caveat, we note that, even in a typical 
case between private parties, dismissal at this later stage 
“should be allowed unless defendant will suffer some 
prejudice other than the mere prospect of a second law-
suit,” Estate of Ware v. Hosp. of the Univ. of Pa., 871 F.3d 
273, 285 (3d Cir. 2017) (quoting In re Paoli R.R. Yard 
PCB Litig., 916 F.2d 829, 863 (3d Cir. 1990)), and that rule 
carries particular force, with constitutional implications 
in an FCA case, where it is the Government seeking to 
dismiss a matter brought in its name.18 See 31 U.S.C. § 
3730(c)(1) (requiring that, once the Government has in-
tervened in an FCA action, “it shall have the primary re-
sponsibility for prosecuting the action”); id. 

 
18 While the FCA authorizes the Government, once having intervened, 
to dismiss the action, Rule 41(a)(2) vests a “broad grant of discretion” 
in district courts to dismiss “ ‘on terms that the court considers 
proper,’ ” Carroll v. E One Inc., 893 F.3d 139, 146 (3d Cir. 2018) (quot-
ing Fed. R. Civ. P. 41(a)(2)), and we do not foreclose the court’s ability 
to exercise that discretion to mitigate against extraordinary prejudice 
in an exceptional case. Cf. Frank v. Crawley Petroleum Corp., 992 
F.3d 987, 998 (10th Cir. 2021) (observing, in a typical case, that a dis-
trict court addressing a Rule 41(a)(2) dismissal must “consider the 
equities not only facing the defendant, but also those facing the plain-
tiff” (internal quotation omitted)); Estate of Ware v. Hosp. of the 
Univ. of Pa., 871 F.3d 273, 285 (3d Cir. 2017) (same). While the FCA 
imposes significant restrictions on such terms, e.g., 31 U.S.C. § 
3730(f) (disallowing the recovery of fees and costs against the Gov-
ernment); cf. Int’l Bhd. of Elec. Workers Local Union No. 98, 5 F.4th 
at 337 (noting that “the FCA does not authorize the award of prejudg-
ment interest or consequential damages, which typically accompany 
recovery for fraud” (citing Cook Cnty., Ill. v. U.S. ex rel. Chandler, 
538 U.S. 119, 131 (2003))), we do not rule out the possibility that others 
remain available, e.g., Raab v. City of Ocean City, N.J., 833 F.3d 286, 
296 (3d Cir. 2016) (imposing court’s “retention of jurisdiction” over an 
agreement between the parties). 
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§ 3730(c)(2)(A) (allowing the Government to dismiss “not-
withstanding the objections of the [relator]”); 
CIMZNHCA, 970 F.3d at 850 (explaining that the stand-
ards set out in Rule 41(a) are limited by “any applicable 
background constraints on executive conduct in gen-
eral”); see also Seila Law, 140 S. Ct. at 2205 (noting that 
“separation of powers” is a “foundational doctrine”). 

   2.  The Alternative Approaches Among the 
Courts of Appeals 

 While we respect and have carefully weighed the con-
sidered views of other courts, we are satisfied that we 
have chosen the best path forward. 

 The D.C. Circuit has interpreted § 3730(c)(2)(A) to 
“give the government an unfettered right to dismiss an 
action.” Swift, 318 F.3d at 252. It reached that conclusion 
by analogizing the Government’s motion to the exercise 
of prosecutorial discretion, id., which is reserved to the 
executive, and reasoning that “[n]othing in § 3730(c)(2)(A) 
purports to deprive the Executive Branch of its historical 
prerogative to decide which cases should go forward in 
the name of the United States.” Id. at 253. While the 
Court acknowledged that § 3730(c)(2)(A)’s hearing re-
quirement “points to a role for the courts in deciding 
whether the case must go forward despite the govern-
ment’s decision to end it,” it concluded that the “function 
of a hearing” is “simply to give the relator a formal oppor-
tunity to convince the government not to end the case.” 
Id. 

 Appellees (alongside amicus United States Chamber 
of Commerce, Commerce Br. 9-10) have pressed these 
points with us as well, but we are unconvinced. For one, 
the analogy to prosecutorial discretion is too loose a fit 
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because qui tam actions involve not just the Government 
but also the relator in the role of “prosecutors,” each with 
its own interest in the action. And as Congress recognized 
in assuring the relator a hearing on the Government’s 
motion, those interests can be different. 

 In addition, reading § 3730(c)(2)(A) to give the Gov-
ernment “unfettered” discretion to dismiss would make it 
incongruous with other provisions of the FCA. For exam-
ple, § 3730(b)(1) requires “the court and the Attorney 
General [to] give written consent” for the relator to vol-
untarily dismiss an action. Appellees’ reading thus would 
mean that the court had more of an oversight role when 
the Government and relator agreed to dismiss than it 
would when the Government wanted to force a dismissal 
against the relator’s will. Likewise, because § 
3730(c)(2)(B) requires a court to find a proposed settle-
ment, to which a relator objects, to be “fair, adequate, and 
reasonable,” Appellees’ reading would require more judi-
cial oversight of an opposed settlement than of a dismis-
sal—despite the far more severe consequences for the re-
lator.19 Finally, an unfettered discretion standard creates 
tension with § 3730(c)(2)(A)’s provision for a hearing, 
which implies some role for the Article III judge; in con-
trast, that standard would limit the court’s role to 

 
19 The share of the proceeds that a relator receives, either by settle-
ment or judgment award, is a function of the Government’s role in the 
action. If the Government “proceeds with [the] action,” the relator is 
entitled to between 15 and 25 percent of the recovery. 31 U.S.C. § 
3730(d)(1). If the Government does not proceed, the relator receives 
between 25 and 30 percent of the recovery, plus attorneys’ fees and 
costs. Id. § 3730(d)(2). But if the Government merely dismisses, the 
relator gets nothing, as there is no possibility for recovery. As one 
amicus puts it, “a dismissal is effectively a settlement for zero dol-
lars.” TAFEF Br. 14. 
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“serv[ing] ... some donuts and coffee ... while the parties 
carry on an essentially private conversation in its pres-
ence.” CIMZNHCA, 970 F.3d at 850 (internal quotation 
omitted). 

 Polansky asks us to go the other way and adopt the 
rational relation test promulgated by the Ninth Circuit 
and followed by the Tenth, which is drawn from the for-
mer’s substantive due process jurisprudence. See Se-
quoia, 151 F.3d at 1145; Ridenour, 397 F.3d at 936. Under 
this test, the court requires “(1) identification of a valid 
government purpose; and (2) a rational relation between 
dismissal and accomplishment of the purpose.” Sequoia, 
151 F.3d at 1145. If the Government satisfies that two-
prong test, “the burden switches to the relator to demon-
strate that dismissal is fraudulent, arbitrary and capri-
cious, or illegal.” Id. (internal quotation marks omitted). 

 But neither does that slipper fit. The right against ar-
bitrary government action may provide a constitutional 
floor, but the Federal Rules of Civil Procedure are built 
above it, and the Ninth Circuit’s approach omits that 
structure entirely. And Rule 41(a) duly provides stand-
ards for voluntary dismissal, promulgated by the Su-
preme Court and with Congressional oversight. 

 In sum, our review of the alternate approaches con-
firms the one on which we have settled: When the Gov-
ernment declines to adopt a relator’s FCA action, and the 
relator elects to proceed on his or her own, the Govern-
ment must intervene pursuant to § 3730(c)(3) before it 
can seek to dismiss under § 3730(c)(2)(A). And when it 
does so, its motion to dismiss is governed by the provi-
sions of Rule 41(a). 
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   C. Whether the District Court’s Grant of Dismis-
sal was a Reasonable Exercise of Discretion 

 Having clarified the operation of § 3730(c)(2)(A), we 
now consider the propriety of the District Court’s order 
in this case granting the Government’s motion to dismiss. 
While we ordinarily review a district court’s grant of a 
motion to dismiss de novo, see Chang, 938 F.3d at 386-87 
(citing Fowler v. UPMC Shadyside, 578 F.3d 203, 206 (3d 
Cir. 2009)), we review a district court’s order under Rule 
41(a)(2) for an abuse of discretion. Carroll v. E One Inc., 
893 F.3d 139, 145 (3d Cir. 2018). 

 We start with the requirement that the Government 
intervene under § 3730(c)(3) before seeking to dismiss the 
relator’s case. Although the Government did not formally 
file such a motion before the District Court, that is no 
cause for remand on this record. Instead, we construe the 
Government’s motion to dismiss as including a motion to 
intervene because “intervention was in substance what 
the government sought and in form what the False 
Claims Act requires.” CIMZNHCA, 970 F.3d at 849 
(treating a government motion to dismiss as a motion to 
intervene as well); see also Swift, 318 F.3d at 252 (assum-
ing that, if intervention “were ... a requirement, we could 
construe the government’s motion to dismiss as including 
a motion to intervene”). And, by thoroughly examining 
the Government’s stated reasons for moving to dismiss 
and granting the motion, the District Court necessarily 
found the Government had shown the “legally sufficient 
reason” for intervening that good cause requires. 
CIMZNHCA, 970 F.3d at 846. 

 Moving on to the District Court’s grant of dismissal, 
we perceive no abuse of discretion. The Court exhaust-
ively examined the interests of the parties, their conduct 
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over the course of the litigation, and the Government’s 
reasons for terminating the action. It discussed, for in-
stance, the litigation costs that Polansky’s suit imposed 
on the Government, including “internal staff obligations,” 
“anticipated ... document production,” and the need to ex-
pend attorney time preparing and defending depositions 
of CMS personnel. Polansky, 422 F. Supp. 3d at 928. It 
also noted three events that took place in the run-up to 
the Government’s motion that justified its interest in dis-
continuing the action: (1) the Government and Polansky 
apparently disagreed on the extent to which Polansky 
had actually narrowed his case pursuant to their agree-
ment; (2) EHR deposed Polansky; and (3) a mere five 
days before the Government sought to dismiss the case, 
the District Court overruled the Government’s objections 
to the Special Master’s rejection of its deliberative pro-
cess privilege and ordered it to begin producing docu-
ments. 

 The District Court also adequately considered the 
prejudice to the non-governmental parties, concluding 
that, even though the litigation was at an advanced stage 
and significant resources had been expended on it by both 
the parties and the Court, there was little risk of preju-
dice to EHR because it supported the Government’s mo-
tion. As for Polansky, the District Court considered his 
argument that, by dismissing the case, the Government 
was “leaving billions of dollars of potential recovery on 
the table,” but concluded that there were “genuine con-
cerns” that “the potential benefits he highlights will be 
realized,” both because Polansky maintained he had sig-
nificantly narrowed his claims and because the prospect 
of success was doubtful. Id. at 927. The Court also noted 
that Polansky had engaged in potentially sanctionable 
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conduct during the course of discovery, and that this “be-
havior was material and plays a role in the final disposi-
tion of this case.” Id. at 920. 

 In light of this thorough examination and weighing of 
the interests of all the parties, and Rule 41(a)(2)’s “broad 
grant of discretion” to shape the “proper” terms of dis-
missal, we conclude that District Court did not abuse its 
discretion in granting the Government’s motion to dis-
miss on the terms that it did. Carroll, 893 F.3d at 146. We 
will, therefore, affirm the dismissal of Polansky’s action. 
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APPENDIX B 
 

UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF 

PENNSYLVANIA 
   

CIVIL ACTION NO. 12-CV-4239 
   

JESSE POLANSKY M.D., M.P.H., et al., 
Plaintiffs 

v. 

EXECUTIVE HEALTH RESOURCES, INC., et al., 
Defendants 

   

Filed: November 5, 2019 
   

FINAL MEMORANDUM 

Before MICHAEL M. BAYLSON, United States Dis-
trict Judge.

 I. INTRODUCTION 

 Jesse Polansky (“Relator”) brings this False Claims 
Act qui tam1 action on behalf of the United States alleging 

 
1 The False Claims Act was “originally aimed principally at stopping 
the massive frauds perpetrated by large contractors during the Civil 
War.” United States v. Bornstein, 423 U.S. 303, 309 (1976). The qui 
tam provision of the False Claims Act permits “a private person, 
known as a relator, ... [to bring an action] ‘for the person and for the 
United States Government ... in the name of the Government.’ ” Co-
chise Consultancy, Inc. v. Hunt, 139 S. Ct. 1507, 1510 (2019) (quoting 
31 U.S.C. § 3730(b)). 
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that Executive Health Resources, Inc. (“Defendant”) 
caused its client hospitals to fraudulently bill Medicare 
and Medicaid by falsely designating patient admissions 
as inpatient when they should have been marked as out-
patient. 

 This case, which was filed over seven years ago, has 
an extensive procedural history. Presently before the 
Court is the Government’s Motion to Dismiss, as well as 
the briefs submitted by the parties following the Court’s 
Order of September 26, 2019, (ECF 550), invoking Fed. 
R. Civ. P. 56(f) and giving notice of possible entry of sum-
mary judgment on other grounds. 

 II.  BACKGROUND 

  A. Case History2 

 Relator filed his Complaint under seal on July 26, 2012 
in accordance with the False Claims Act (“FCA”), 31 
U.S.C. § 3729 et seq. (ECF 1.) Relator twice amended his 
Complaint, (ECF 9; ECF 12) before the Government de-
clined to intervene on June 27, 2014, (ECF 19.) Thereaf-
ter, pursuant to the FCA, Relator served the then-opera-
tive Complaint on Defendant and proceedings com-
menced before the Honorable Thomas O’Neill, who is-
sued an extensive Memorandum and Order denying the 
Defendant’s Motion to Dismiss on July 26, 2016. (ECF 
103.) The following year, after Judge O’Neill’s death, the 
case was transferred to the undersigned. (ECF 141.) 

 The core of Relator’s theory of liability is that Defend-
ant exploited the difference in reimbursement rates for 

 
2 Unless the name of the docket entry is relevant to this Memoran-
dum, the Court will refer to docket entries solely by their assigned 
number. 
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inpatient and outpatient services,3 causing hundreds of 
thousands of claims for medical services to be billed as 
inpatient when they should have been billed as outpa-
tient.4 It became obvious to the Court, and was not seri-
ously contested by Relator or Defendant, that the best 
way to adjudicate this case was to hold a bellwether trial 
on a limited number of claims.5 Following multiple sub-
missions and conferences, the Court entered an order re-
quiring the parties to select a limited number of claims 
for discovery, following which a smaller number of claims 

 
3 According to Relator, “Medicare generally pays about $4,500-$5,000 
more for inpatient services ... than it does when the same services are 
provided to a patient classified as outpatient observation.” (ECF 429, 
Ex. A., Third Am. Compl. ¶ 66) (“Third Am. Compl.”). 
4 For a comprehensive description of the scheme, see Polansky v. 
Exec. Health Res., Inc., 196 F. Supp. 3d 477, 484-88 (E.D. Pa. 2016) 
(O’Neill, J.). As summarized by Judge O’Neill, there are two potential 
levels of review for a physician’s initial determination of whether a 
patient should be classified as inpatient or outpatient. At the first 
level, a review is conducted by an internal hospital committee using 
standard industry criteria. Id. at 485. If the internal committee deter-
mines that a patient does not qualify for inpatient designation, many 
hospitals then have a physician advisor, such as Defendant, conduct a 
second level review. Id. After physician advisor review, the hospital—
not the physician advisor—submits the claim for reimbursement to 
Medicare or Medicaid. (Am. Compl. ¶ 115.) Relator alleges that De-
fendant, as a physician advisor conducting second level reviews (i.e., 
reviewing the determination of the internal review committee that a 
patient does not qualify for inpatient status), “knowingly miscon-
strue[d] ... regulations when ... review[ing] hospital admission deter-
minations, fraudulently certifying ‘thousands upon thousands of 
cases’ for hospitals to submit to Medicare and Medicaid as inpatient 
claims rather than outpatient as appropriate.” Polansky, 196 F. Supp. 
3d at 485. 
5 See generally Melissa J. Whitney, Bellwether Trials in MDL Pro-
ceedings: A Guide for Transferee Judges (2019). 



34a 
 
 

would be selected for a bellwether trial. (ECF 240.) The 
Court eventually held that each party would select speci-
fied claims for itself and other claims would be chosen 
randomly for discovery. This procedure was designed to 
result in a jury trial where the jury would answer inter-
rogatories as to whether Relator had proven Defendant 
violated the FCA by seeking and accepting improper re-
imbursements, and the Court would enter judgment on 
all other claims encompassed by the jury verdict after the 
bellwether trial. 

 For pretrial management, the case was divided into 
two segments. The first segment, “Phase I,” was de-
signed to adjudicate reimbursement claims certified by 
Defendant from January 1, 2009 to October 1, 2013.6 The 
second segment, the “Two Midnight” phase, was de-
signed to address Relator’s reimbursement claims for 
events that occurred after October 1, 2013, on which date 
the Centers for Medicare and Medicaid Services (“CMS”) 
implemented a new reimbursement regime—the Two 
Midnight Rule.7 In short, the Two Midnight Rule requires 

 
6 Relator seeks to prove liability for Phase 1 certifications that meet 
the following criteria: 

  “(a) For beneficiaries whose length of stay after the inpatient 
admission was (1) day or less; and 

  (b) The medical record does not demonstrate that there was a 
reasonable basis at the time of the inpatient order for the treating 
physician to expect a medically necessary hospital stay of 24 hours 
or longer.” 

(Third Am. Compl. ¶¶ 364; 379.) 
7 After a notice and comment period, CMS published the final version 
of the Two Midnight Rule on August 19, 2013, effective beginning Oc-
tober 1, 2013. Two Midnight Rule, 78 Fed. Reg. 50,496 (Aug. 19, 2013) 
(codified as amended 42 C.F.R. § 412.3(d)(1)). 
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that, to admit an individual as an inpatient, the admitting 
physician expects that the patient’s stay will cross two 
midnights.8 

 Extensive discovery proceeded with several motions 
filed by both parties, which the Court attempted to re-
solve fairly and promptly.9 During the course of this dis-
covery, Relator’s conduct interrupted the intended dis-
covery; his behavior was material and plays a role in the 
final disposition of this case. 

 First, Relator belatedly revealed that he located a 
DVD disk in his personal possession containing approxi-
mately 14,000 documents. Relator testified about this dis-
covery and the surrounding circumstances on January 15, 
2019, (ECF 357), but the Court found that he was not 
completely credible. Relator’s counsel admitted that a 
large number of the documents contained on the disk 
were relevant to Phase I. The unearthing of the disk 
caused a disruption in the proceedings. The Court al-
lowed for discovery on the circumstances under which the 
DVD was found and why the documents on it, at least 

 
8 The full Regulation reads: “[A]n inpatient admission is generally ap-
propriate for payment under Medicare Part A when the admitting 
physician expects the patient to require hospital care that crosses two 
midnights.” 42 C.F.R. § 412.3(d)(1). 
9 On February 21, 2019, the Court appointed a Special Master—San-
dra Jeskie, an expert on electronically stored information (“ESI”)—
to oversee discovery issues. (ECF 399.) The majority of discovery 
that has been conducted to date dealt with Relator’s Phase 1 claims, 
though some discovery has been taken on the Two Midnight claims as 
well. 
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those relevant to this case, had not been turned over. De-
fendant subsequently moved for sanctions, which the 
Court granted in part. (ECF 400.) 

 Second, Relator unilaterally purported to change the 
settled method for selection of claims that had been 
painstakingly arrived at after several pretrial confer-
ences without offering any explanation as to why he failed 
to seek court approval. This attempted change was never 
satisfactorily explained by Relator. See ECF 460, June 
26, 2019 Memorandum at 2 (warning that Relator’s ac-
tions “may have significance in future Court rulings in 
this case”).10 

 These two events—the revelation of Relator’s DVD 
disk and Relator’s attempt to change the selection of 
cases for the bellwether trial—caused serious prejudice 
to Defendant and unnecessary delays in pretrial proceed-
ings. 

 

 

 
10 Dismissal of all or part of Relator’s claims may be appropriate as a 
sanction for his conduct. The Third Circuit requires that a district 
court considering dismissal to sanction a discovery violation balance 
six factors: “(1) the extent of the party’s personal responsibility; (2) 
the prejudice to the adversary caused by the failure to meet schedul-
ing orders and respond to discovery; (3) a history of dilatoriness; (4) 
whether the conduct of the party or the attorney was willful or in bad 
faith; (5) the effectiveness of sanctions other than dismissal, which en-
tails an analysis of alternative sanctions; and (6) the meritoriousness 
of the claim or defense.” Poulis v. State Farm Fire & Cas. Co., 747 
F.2d 863, 868 (3d Cir. 1984). The Court is not satisfied that the Poulis 
factors warrant dismissal. 
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  B. Government’s Notification of Intent to Seek 
Dismissal 

 On February 21, 2019—while the parties were litigat-
ing Defendant’s sanctions motion—the Government noti-
fied Relator and Defendant via email that it intended to 
dismiss the case. (ECF 403, Ex. A.) The parties and the 
Government entered into negotiations directly, and with-
out any involvement by the Court. On May 9, 2019, the 
Government notified the Court that it did not intend to 
exercise its dismissal authority, provided that Relator 
would proceed on claims under a significantly narrowed 
framework, and that it did not anticipate pursuing dismis-
sal before the Court ruled on summary judgment mo-
tions. (ECF 430.) According to the Government, Relator’s 
offer to narrow his claims “substantively and materially 
changed the ... cost/benefit analysis concerning the exer-
cise of ...Section 3730(c)(2)(A) dismissal authority.” (Id. at 
4.) However, the Government noted that it intended to 
“reserve[ ] the right to evaluate whether dismissal is war-
ranted in the future based on further developments, in-
cluding arguments raised by the parties, further factual 
and evidentiary developments, and associated discovery 
burdens.” (ECF 454 at 4.) 

  C. Third Amended Complaint 

 On May 2, 2019, Relator moved for leave to file a Third 
Amended Complaint, (ECF 429), that purported to ad-
here to the narrowing criteria the Government had 
agreed to. The Court ordered that the Third Amended 
Complaint, attached as Exhibit A to the Motion, be 
deemed filed as of May 10, 2019. (ECF 433.) The Third 
Amended Complaint is the operative complaint in this lit-
igation. 
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 Despite the previous indications that the Government 
and Relator concurred in the narrowing of Relator’s 
claims, further events revealed that disagreements re-
mained as to exactly what, if any, narrowing of the claims 
had taken place. This issue was never finally resolved. 
See ECF 543, Government Reply Memorandum at 7 
(“[R]elator has dismissed no bellwether claims and does 
not appear to have narrowed how he is pursuing this 
case.”); ECF 460 at 3 (identifying “at least one contradic-
tion between Relator’s interpretation of the narrow[ing] 
criteria and the Government’s”); ECF 456, June 24, 2019 
Hr’g Tr. at 11:22–23 (acknowledging that Polansky’s 
counsel’s view of the claims that would proceed was dif-
ferent from “the scope that the government is envision-
ing”). The divergence between the views of the Govern-
ment and those of Relator regarding the extent to which 
Relator’s claims were narrowed suggests that the con-
cerns underlying the Government’s intent to support dis-
missal in February are still present. 

 Several developments related to the merits of Rela-
tor’s claims and the parties’ respective discovery obliga-
tions occurring during the summer months leading up to 
the Government’s filing. The Special Master recom-
mended that the Government produce, as confidential 
discovery material, “all documents withheld on the basis 
of the deliberate process privilege that are dated 2015 or 
earlier.” (ECF 510 at 6.) The Special Master also recom-
mended the Government be required to produce respon-
sive documents for additional custodians. (Id. at 9.) Fi-
nally, on August 7–8, 2019, Relator was deposed by De-
fendant. (ECF 540, Def. Memorandum in Supp. of Gov-
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ernment Mot. to Dismiss at 8.) The Government partici-
pated in Relator’s deposition telephonically. (Govern-
ment Reply Memorandum at 8.) 

  D.  Government’s Renewed Motion to Dismiss 

 On August 20, 2019, the Government filed a Motion to 
Dismiss Relator’s Third Amended Complaint pursuant to 
its authority under 31 U.S.C. § 3730(c)(2)(A). (ECF 526.) 
Because the Court had previously set a dispositive motion 
deadline for August 30, 2019 (shortly after the Govern-
ment’s filing), all discovery and other dates were stayed 
pending the Court’s resolution of the Government’s Mo-
tion. (ECF 529.) On September 6, 2019, Relator filed a re-
sponse in opposition to the Government’s Motion to Dis-
miss. (ECF 533.) On September 13, 2019, Defendant filed 
a memorandum in support of the Government’s right to 
seek dismissal of the case. (ECF 540.) The Government 
filed a reply memorandum on September 17, 2019. (ECF 
543.) The Court scheduled oral argument for September 
25, 2019 and transmitted to the parties a list of questions 
to be discussed at the hearing. (ECF 544; ECF 547.) 

 The day after the hearing, on September 26, 2019, the 
Court invoked Fed. R. Civ. P. 56(f), ordering Relator and 
Defendant to submit briefs addressing the applicability of 
two recent Supreme Court decisions11 and allowing the 
Government to file a brief limited to its view of the sub-
stantive merits of Relator’s claims as they relate to the 
decision to seek dismissal. (ECF 550.) The Government 
filed its supplemental brief on October 11, 2019, (ECF 

 
11 Azar v. Allina Health Servs., 139 S. Ct. 1804 (2019); Universal 
Health Servs., Inc. v. Escobar, 136 S. Ct. 1989 (2016). 
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554), as did Relator, (ECF 555), and Defendant, (ECF 
556.) 

 III. DISCUSSION 

 The Discussion will proceed as follows. First, in Part 
III.A, the Court discusses the split of authority on the 
standard of review applicable to 31 U.S.C. § 3730(c)(2)(A) 
and concludes that because the Government’s decision to 
dismiss is sufficiently reasoned and supported, the Gov-
ernment is entitled to dismissal under either the rational 
relationship test or the unfettered discretion test. 

 Second, in Part III.B, the Court articulates additional 
reasons that support dismissal, independent of the Gov-
ernment’s motion. As to the Phase 1 claims, the Court 
concludes that summary judgment is proper because the 
24-hour policy—the time-based reimbursement standard 
prior to implementation of the Two Midnight Rule—did 
not go through notice and comment rulemaking proce-
dures, as required by the Medicare Act. As to the Two 
Midnight claims, the Court notes, without deciding, that 
summary judgment may be proper because Relator has 
not established Defendant’s alleged misconduct was “ma-
terial” to the Government’s reimbursement decision. 

 At oral argument on September 25, 2019 and reiter-
ated in their post-hearing memoranda, both the Govern-
ment and Defendant strenuously objected to the Court 
deciding whether to grant summary judgment in addition 
to or instead of granting the Government’s Motion to Dis-
miss. See, e.g., ECF 554, Government Suppl. Memoran-
dum in Supp. of Mot. to Dismiss Relator’s Third Am. 
Compl. at 1 (“Government Suppl. Memorandum”); ECF 
552, Sept. 25, 2019 Hr’g Tr. 45:19-21. Given the many 
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years of work that have gone into this case, it is appropri-
ate to document findings and conclusions on the other is-
sues raised.12 Although rare, it is not unprecedented for a 
court to consider a Section 3730(c)(2)(A) dismissal motion 
at the same time as summary judgment arguments. See, 
e.g., Stierli v. Shasta Servs. Inc., 440 F. Supp. 2d 1108, 
1109 (E.D. Cal. 2006) (granting government motion to 
dismiss after hearing argument on Section 3730(c)(2)(A) 
motion and cross motions for summary judgment filed by 
Relator and defendant); see also Stierli v. Shasta Servs. 
Inc., No. 2:04-cv-1955-MCE-PAN, 2007 WL 1516934 
(E.D. Cal. May 22, 2007), ECF 68, Minute Order (noting 
that government motion to dismiss and cross claims for 
summary judgment would be heard in one hearing). 

 Moreover, the Third Circuit has acknowledged that 
“[i]t is well-settled that [Fed. R. Civ. P. 56(f) permits] dis-
trict courts [to] grant summary judgment sua sponte, so 
long as the losing party is given notice when summary 
judgment is being contemplated.” Forrest v. Parry, 930 
F.3d 93, 110-11 (3d Cir. 2019). The Court gave ample no-
tice to the parties in the September 26, 2019 Order of the 
possibility that it would consider summary judgment 
based on the two recent Supreme Court cases and per-
mitted supplemental briefing on the additional issues. 

 
12 This approach also ensures that, if Relator takes appeal, the other 
issues the Court considers dispositive will be before the Third Circuit. 
Therefore, if the Third Circuit disagrees with the Court’s Section 
3730(c)(2)(A) analysis, there is an alternative rationale that will per-
mit that court to affirm. See Sept. 25, 2019 Hr’g Tr. 19:13- (“[I]f [the 
Court] were to ... grant the motion to dismiss ... that leaves the merits 
of the case completely undecided, and if the Third Circuit or eventu-
ally the Supreme Court were to take this case and either of them were 
to decide that I erred in dismissing it, then it’s going to come back and 
then I’ve got to return to the merits.”). 
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Therefore, the Court’s consideration of summary judg-
ment on these questions is proper. 

  A.  Government Dismissal under 31 U.S.C. 
§ 3730(c)(2)(A) 

   1.  Statutory Authority for Government Dis-
missal 

 The False Claims Act imposes liability on anyone who 
“knowingly presents, or causes to be presented, a false or 
fraudulent claim [to the United States] for payment or 
approval.” 31 U.S.C. §§ 3729(a)(1)(A); 3729(b)(2). The 
FCA is unique because it permits a private person—a 
“relator”—to litigate the action if the government de-
clines to intervene. Id. § 3730(b)(1). The FCA incentivizes 
relators by guaranteeing financial compensation; the 
amount of compensation varies depending on whether the 
Government intervenes. Id. § 3730(d)(1)–(2). 

 While the FCA permits a relator to proceed on a claim 
the Government declines to prosecute, the government, 
as the injured party and ultimate beneficiary of any re-
covery that results, retains authority to exercise control 
over the litigation. Under 31 U.S.C. § 3730(c)(2)(A), the 
Government has the right to dismiss a qui tam action 
“notwithstanding the objections of the person initiating 
the action if the person has been notified by the Govern-
ment of the filing of the motion and the court has provided 
the person with an opportunity for a hearing on the mo-
tion.”13 

 
13 In January 2018, Michael Granston, Director of the Commercial 
Litigation Branch, Fraud Section of the Department of Justice 
(“DOJ”), issued an internal memo (later incorporated into the DOJ 
Justice Manual) encouraging government attorneys to use the Gov-
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 Although Section 3730(c)(2)(A) establishes the Gov-
ernment’s authority to dismiss a qui tam action, the FCA 
does not explicate a standard of review for courts to apply 
to Government dismissal motions. This is in contrast to 
other provisions of the FCA that both reserve certain 
rights to the Government and set forth the standard that 
the court should use. See, e.g., id. § 3730(c)(2)(B) (“The 
Government may settle the action notwithstanding the 
objections of the [relator] if the court determines, after a 
hearing, that the proposed settlement is fair, adequate, 
and reasonable under all the circumstances.”). The FCA’s 
apparent silence on the standard applicable to Section 
3730(c)(2)(A) has led to a circuit split, with the Ninth and 
Tenth Circuits taking the rational relationship approach 
and the District of Columbia Circuit adopting the unfet-
tered discretion test. 

   2.  Circuit Split on Standard of Review Applica-
ble to Government Dismissal 

 Appellate courts have adopted two different stand-
ards for assessing government dismissal under Section 
3730(c)(2)(A): (a) the Ninth and Tenth Circuits have 

 
ernment’s Section 3730(c)(2)(A) dismissal power, as “it remains an im-
portant tool to advance the government’s interests, preserve limited 
resources, and avoid adverse precedent.” Memorandum from Michael 
Granston, Dir., Fraud Section of Commercial Litig. Branch of DOJ, 
to All Attorneys in Commercial Litig., Branch, Fraud Section at 2 
(Jan. 10, 2018). The memo explicates seven nonexhaustive factors that 
DOJ attorneys should consider in deciding whether to move to dis-
miss: curbing meritless cases, preventing parasitic or opportunistic 
qui tam actions, preventing interference with agency policies and pro-
grams, controlling litigation brought on behalf of the United States, 
safeguarding classified information and national security interests, 
preserving government resources, and addressing egregious proce-
dural errors. Id. at 3-7. 
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adopted the slightly more rigorous rational relationship 
test;14 and (b) the District of Columbia Circuit has 
adopted the unfettered discretion test. The Third Circuit 
has expressly declined to take a side in this circuit split. 
Two district court judges in the Eastern District of Penn-
sylvania have opined on how to analyze a government mo-
tion to dismiss a declined qui tam action. 

    a.  Ninth and Tenth Circuit “Rational Rela-
tionship” Test [Sequoia] 

 Under the Ninth and Tenth Circuit’s rational relation-
ship approach, a two-step analysis is used to test the gov-
ernment’s justification for dismissal under Section 
3730(c)(2)(A). Sequoia Orange Co. v. Baird-Neece Pack-
ing Corp., 151 F.3d 1139 (9th Cir. 1998). This test requires 
that the government identify (1) a valid government pur-
pose supporting dismissal; and (2) a rational relation be-
tween dismissal and accomplishment of the asserted pur-
pose. Id. at 1145. If the Government satisfies both ele-
ments of the rational relationship test, then the burden 
shifts to the relator “to demonstrate that dismissal is 
fraudulent, arbitrary and capricious, or illegal.” Id. (inter-
nal quotations omitted). 

 The Sequoia court found that the two-step rational re-
lationship approach best “respected the Executive 
Branch’s prosecutorial authority by requiring no greater 
justification of the dismissal motion than is mandated by 

 
14 The Second Circuit has also cited the rational relationship standard 
favorably. See Stevens v. State of Vt. Agency of Nat. Res., 162 F.3d 
195, 201 (2d Cir. 1998), rev’d on other grounds, 529 U.S. 765 (2000) 
(citing Sequoia [the Ninth Circuit’s formulation of the rational rela-
tionship test] for the proposition that “[t]he government is ... given 
ample authority ... to bring [FCA qui tam] litigation to an early end.”). 



45a 
 
 

the Constitution itself.” Id. at 1146. The Tenth Circuit 
adopted the Sequoia test on a similar rationale. See Ri-
denour v. Kaiser-Hill Co., LLC, 397 F.3d 925, 935 (10th 
Cir. 2005) (concluding that Sequoia “recognizes the con-
stitutional prerogative of the Government under the Take 
Care Clause, comports with legislative history, and pro-
tects the rights of relators to judicial review of a govern-
ment motion to dismiss”). 

 The Sequoia test is not intended to be rigorous—it 
does not require a “tight fitting relationship” between the 
purpose and accomplishment of the identified purpose. 
Sequoia Orange Co. v. Sunland Packing House Co., 912 
F. Supp. 1325, 1341 (E.D. Cal. 1995). Rather, the Govern-
ment’s burden is simply to set forth a rational reason sup-
porting its decision to seek dismissal; once it does so, “it 
becomes the relator’s burden to come forward with some 
evidence to rebut the Government’s asserted reasons and 
demonstrate that the decision is fraudulent, arbitrary and 
capricious, or illegal.” Nasuti v. Savage Farms, Inc., No. 
12-30121, 2014 WL 1327015, at *12 (D. Mass. Mar. 27, 
2014). 

    b.  District of Columbia Circuit “Unfettered 
Discretion” Test [Swift] 

 Following the Ninth Circuit’s adoption of the rational 
relationship test, the District of Columbia Circuit consid-
ered the appropriate standard to assess government mo-
tions to dismiss under Section 3730(c)(2)(A) and con-
cluded that Sequoia inappropriately impeded on the prov-
ince of the executive. Swift v. United States, 318 F.3d 250, 
251 (D.C. Cir. 2003). Rather, in the view of the Swift court, 
Section 3730(c)(2)(A) gives the “government an unfet-
tered right to dismiss an action.” Id. (emphasis added). 
Swift provided two rationales for the highly discretionary 
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standard it adopted. First, focusing closely on the statu-
tory text, the court noted that the absence of a reference 
to the judiciary in Section 3730(c)(2)(A) “at least suggests 
the absence of judicial constraint.” Id. Second, according 
to Swift, the presumption of unreviewability that applies 
to initial government decisions not to prosecute counsels 
in favor of minimal judicial oversight of Section 
3730(c)(2)(A) dismissals, because a government motion 
under this section essentially amounts to a decision not to 
prosecute. Id. Swift also noted that the purpose of Section 
3730(c)(2)(A)’s guarantee of a hearing is “simply to give 
the relator a formal opportunity to convince the govern-
ment not to end the case;” the section is not intended to 
invite judicial review of the government’s decision. Id. at 
253. 

    c.  Third Circuit and Eastern District of 
Pennsylvania Precedent 

 The Third Circuit noted the circuit split on the stand-
ard applicable to Section 3730(c)(2)(A) in two recent opin-
ions but expressly declined to take a position. See 
Bookwalter v. UPMC, 938 F.3d 397, 417 (3d Cir. 2019) 
(“[O]ur Court has not yet specified the standard of review 
for a [Section] 3730(c)(2)(A) dismissal”); Chang v. Chil-
dren’s Advocacy Ctr. of Del., 938 F.3d 384, 387 (3d Cir. 
2019) (“We need not take a side in the [Ninth/Tenth v. 
District of Columbia] circuit split because [relator] fails 
even the more restrictive standard.”). 

 The two district court judges in the Eastern District 
of Pennsylvania to squarely confront the question of 
which test (rational relationship or unfettered discretion) 
should apply have taken slightly different approaches. 
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Judge Stengel declined to “predict which standard the 
Third Circuit would adopt” in Surdovel v. Digirad Imag-
ing Solutions, No. 07-0458, 2013 WL 6178987 (E.D. Pa. 
Nov. 25, 2013), concluding instead that the government 
satisfied both standards. Id. at *3. 

 Judge Savage took a different approach in SMSPF, 
LLC v. EMD Serono, Inc., 370 F. Supp. 3d 483 (E.D. Pa. 
2019), finding that “the reasoning of the Ninth and Tenth 
Circuits [adopting the rational relationship test] is more 
persuasive than that of the District of Columbia Circuit 
[because it] accords with statutory interpretation and fos-
ters transparency” and therefore adopting the Sequoia 
test. Id. at 488. Serono emphasized separation of powers 
considerations, because “[r]equiring some justification, 
no matter how insubstantial, for a decision not to pursue 
a false claim, acts as a check against the Executive.” Id. 
at 488-89. The Serono court ultimately concluded that the 
rational relationship test espoused by Sequoia appropri-
ately balanced the interest of “the Executive [in] dis-
miss[ing] a legitimate action the Legislature created” 
against the interest of the judiciary in adjudicating dis-
putes. Id. at 489. 

   3.  Parties’ Arguments 

 The Government advocates for application of the un-
fettered discretion test, arguing that greater deference is 
more consistent with the other provisions of the FCA and 
well-accepted respect for prosecutorial discretion. (ECF 
526, Government Mot. to Dismiss at 13.) Even if the Court 
applies the rational relationship test, argues the Govern-
ment, a rational relationship between dismissal and a 
valid purpose has been shown because the Government 
articulated legitimate costs and demands that have been 
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imposed by the litigation. (Id. at 18-20.) The costs consid-
ered in the Government’s decision to dismiss include the 
significant litigation burden, monitoring costs, discovery 
demands resulting from subpoenas and document re-
quests, and required disclosure of information the Gov-
ernment views as privileged. (Id. at 18-19.) 

 Defendant’s memorandum in support of the Govern-
ment’s motion echoes the Government’s position that its 
decision to seek dismissal satisfies both the rational rela-
tionship and the unfettered discretion tests. (Def. Memo-
randum in Supp. of Government Mot. to Dismiss at 1-2.) 
Defendant also highlights the significant developments in 
the litigation that preceded the Government’s filing, pur-
porting to undermine Relator’s contention that the Gov-
ernment’s dismissal decision is not entitled to deference 
because the analysis of costs and benefits has not changed 
since May 9, 2019 when the Government indicated that it 
did not intend to use its Section 3730(c)(2)(A) authority. 
(Id. at 3-9.) 

 In opposition to the Government’s motion, Relator ar-
gues that Sequoia is the proper standard to apply, be-
cause it appropriately balances deference with the need 
to ensure a backstop against arbitrary decisionmaking. 
(ECF 534, Relator Opp’n to Government Mot. to Dismiss 
at 5.) Applying this standard, according to Relator, the 
Government’s motion fails because dismissal is not a ra-
tional response to the developments that occurred after 
May 9, 2019, the date on which the Government notified 
the Court that it did not intend to exercise its dismissal 
authority; and because the Government’s reversal on its 
May 9, 2019 decision not to dismiss is arbitrary. (Id. at 10-
17.) 
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   4.  Analysis 

 The Court need not decide whether the Sequoia ra-
tional relationship standard or the Swift unfettered dis-
cretion standard applies, because under either the Gov-
ernment is entitled to dismissal. Since Sequoia is slightly 
more demanding, the Court will apply that analysis to the 
Government’s motion. 

 Under the two-step framework set forth in Sequoia, 
the Government must articulate a valid purpose support-
ing its decision to seek dismissal and explain how dismis-
sal accomplishes that interest. 151 F. 3d at 1145. If the 
Government establishes both elements, the burden shifts 
to the Relator to show the Government’s decision is 
fraudulent, arbitrary and capricious, or illegal. Id. 

 In this case, the Government’s decision to seek dis-
missal is based on its determination that the litigation 
burden imposed by Relator’s case is no longer justified, 
and dismissal is rationally related to that interest because 
complete dismissal will eliminate the burden. Further, 
Relator has failed to show that the Government’s decision 
is arbitrary or capricious. 

    a.  Government Has Shown Preserving Liti-
gation Resources is Rationally Related to Dismissal, in 
Satisfaction of Sequoia 

 Sequoia itself recognized that preserving litigation re-
sources is a valid purpose under Section 3730(c)(2)(A). 
See id. at 1146 (“[T]he government can legitimately con-
sider the burden imposed on the taxpayers by its litiga-
tion, [and can consider] that, even if the relators were to 
litigate the FCA claims, the government would continue 
to incur enormous staff costs.”). Lower courts applying 
Sequoia where the government claimed an interest in 
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controlling litigation expenses have required legitimate 
investigation into the costs and benefits of continued liti-
gation before granting a government motion to dismiss. 
See, e.g., CIMZNHCA, LLC v. UCB, Inc., No. 17-765, 
2019 WL 1598109, at *3 (S.D. Ill. Apr. 15, 2019) (applying 
Sequoia and finding it not satisfied because the govern-
ment “failed to fully investigate the allegations against 
the specific defendants in this case”); United States v. 
Acad. Mortg. Corp., No. 16-2120, 2018 WL 4794231, at *4 
(N.D. Cal. Oct. 3, 2018) (“Relator’s evidence indicating 
that the Government may not have investigated the 
amended complaint at all, together with the Govern-
ment’s failure to submit any responsive evidence, means 
that the Government failed to meet the Sequoia Orange 
rational relation standard.”). In this case, the Court is sat-
isfied that the Government has thoroughly investigated 
the costs and benefits of allowing Relator’s case to pro-
ceed and has come to a valid conclusion based on the re-
sults of its investigation. 

 On the benefits side of the ledger, Relator attempts to 
cast doubt on the thoroughness of the Government’s in-
vestigation by asserting that “the Government is leaving 
billions of dollars of potential recovery on the table.” (Re-
lator Opp’n to Government Mot. to Dismiss at 9.) Rela-
tor’s theory does not persuade the Court. First, assuming 
arguendo the accuracy of Relator’s position, Sequoia and 
Ridenour make clear that “the potential merit of a qui 
tam action is insufficient to overcome the government’s 
rational reasons for dismissing the suit.” Wickliffe v. 
EMC Corp., 473 F. App’x 849, 854 (10th Cir. 2012). Sec-
ond, the veracity of Relator’s argument is undermined by 
his failure to explain why the narrowing of the universe 
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of claims does not diminish the scope of expected recov-
ery. See Government Reply Memorandum at 6 n.1 (“[I]f 
[R]elator truly narrowed his case, it is unclear how he still 
views his case to be worth ‘billions of dollars.’ ”) Third, 
Relator’s bold assertion does not address the likelihood 
that the potential benefits he highlights will be realized. 
To the contrary, the Government cites genuine concerns 
regarding the likelihood that Relator will successfully es-
tablish FCA liability, including his inability to access 
“medical records to determine whether all of the nar-
rowed bellwether claims are false;” his failure to demon-
strate that Defendant “caused the submission of false 
claims to CMS following implementation of the Two Mid-
night Rule;” and his credibility given prior behavior in 
this case. (Government Mot. to Dismiss at 21.) Assessing 
the potential financial recovery highlighted by Relator 
(which, as noted, may not be as large as Relator claims 
given the narrowing of his claims) in the context of the 
likelihood for Relator’s success indicates that the benefits 
are not as compelling as Relator asserts. 

 On the costs side of the ledger, the Government high-
lights legitimate burdens that it will face if this case is 
permitted to continue. The costs of continued litigation 
emphasized by the Government are akin to costs asserted 
in other FCA cases that, significantly, other courts have 
accepted. For example, in Nicholson v. Spigelman, No. 
10-3361, 2011 WL 2683161 (N.D. Ill. July 8, 2011), the 
Government identified the burdens of monitoring the 
case, filing briefs, responding to discovery requests, and 
preparing government officials for depositions as costs 
associated with allowing the litigation to continue. Id. at 
2. The Nicholson court found that these costs satisfied Se-
quoia because they provided a “plausible, or arguable 
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reason for dismissal.” Id. Similarly, in Health Choice All. 
LLC v. Eli Lilly & Co., Inc., No. 17-123, 2019 WL 4727422 
(E.D. Tex. Sept. 27, 2019), the Government justified its 
decision to seek dismissal by reference to costs associated 
with monitoring the litigation, preparing agency wit-
nesses for depositions, and defending depositions. Id. at 
*7. Health Choice found that these costs easily satisfied 
Sequoia’s requirements because dismissal would reduce 
the burdens the Government highlighted. Id. Finally, in 
Borzilleri v. Bayer Healthcare Pharmaceuticals, Inc., No. 
14-31, 2019 WL 5310209 (D.R.I. Oct. 21, 2019), dismissal 
was granted on the government’s motion because they ar-
ticulated a legitimate burden that continuing litigation 
would impose—a widespread inquiry involving multiple 
federal agencies. Id. at *2. 

 These cases only scratch the surface of the abundant 
case law granting dismissal to the government because of 
documented litigation costs, further reinforcing the view 
that even Sequoia “defer[s] a great deal to the Justice De-
partment.” Bookwalter, 938 F.3d at 417; see, e.g., Stovall 
v. Webster Univ., No. 15-3530, 2018 WL 3756888, at *3 
(D.S.C. Aug. 8, 2018) (holding that the government was 
entitled to dismissal because it demonstrated that “dis-
missal [would] further its interest in preserving scarce re-
sources by avoiding the time and expense necessary to 
monitor this action”); Lion Raisins, Inc. v. Kagawa, No. 
02-5665, 2003 WL 27387421, at *5 (E.D. Cal. Nov. 3, 2003) 
(“The Government may seek dismissal of an FCA claim 
on the grounds that the costs of pursuing the case would 
outweigh the benefits of recovery.”); Sequoia Orange, 912 
F. Supp. at 1346 (finding that because “the government 
concluded that expenditure of the extensive resources re-
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quired to continue prosecution and defense ... was dispro-
portionate to the benefits obtainable” the government 
satisfied its burden under Sequoia). 

 The costs highlighted by the Government in this case 
are identical to those credited by Nicholson, Health 
Choice, and Borzilleri. The Government cites the follow-
ing costs in support of its motion: the internal staff obli-
gations that have been imposed and will continue to be 
imposed if litigation is permitted to continue;15 anticipated 
costs related to the document production recommended 

 
15 The declaration of Janet Nolan, the Deputy Associate General 
Counsel for the Program Integrity Group of the Office of General 
Counsel for the Department of Health and Human Services (“HHS-
OGC”), helps to quantify the burden. (Government Reply Memoran-
dum, Ex. 2) (“Nolan Decl.”) Nolan declares that of the six attorneys 
in her group dedicated full time to FCA litigation, two have been as-
signed to Relator’s case nearly exclusively. (Id. ¶¶ 3, 5-10.) Nolan de-
scribes how continued litigation will burden her office and may re-
quire reallocation of resources, which would take attorneys away 
from other matters that are of higher priority. (Id. ¶ 17.) The Govern-
ment notes that in addition to the two HHS-OGC attorneys dedicated 
full time to this litigation described in Nolan’s declaration, the DOJ 
has assigned four attorneys to Relator’s claims, (Government Mot. to 
Dismiss at 10), and the Civil Division DOJ attorneys have logged over 
1,500 hours of work in this case. (Government Reply Memorandum at 
11 n.4.) 



54a 
 
 

by the Special Master;16 expected attorney time associ-
ated with preparing depositions of CMS personnel17 and 
monitoring the litigation, including filing statements of 
interest; and the concern that material it deems as privi-
leged has been produced and will be used. 

 Because it is well-accepted that “[t]he [G]overnment 
has an interest in minimizing unnecessary or burdensome 
litigation costs,” and because the Government has ade-
quately documented why the costs outweigh the benefits 
of continued litigation, the Government has articulated a 
valid government purpose. Chang, 938 F.3d at 387. 
Clearly, dismissal would serve this purpose, because dis-
posing of the case would alleviate the burdens that the 
Government objects to. Therefore, the Government has 
satisfied its burden under Sequoia and is entitled to dis-
missal unless Relator can demonstrate that the Govern-
ment’s decision is fraudulent, arbitrary and capricious, or 
illegal. 

    b.  Relator Fails to Demonstrate Arbitrari-
ness of Government’s Decision 

 Since the Government satisfied its burden Sequoia, 
dismissal is appropriate unless Relator can establish that 

 
16 Nolan declares that if the Court were to adopt the Special Master’s 
recommendation on the scope of additional production, she antici-
pates the search for documents would require 100 attorney hours for 
three custodians, for a total of 300 hours. (Nolan Decl. ¶ 16(a).) This 
would mean that one-third of the lawyers in her group who are dedi-
cated to FCA work full time would spend approximately one month 
solely working on this document review. (Id.) 
17 Nolan declares that one of the attorneys assigned full time to this 
case would prepare and represent the depositions, but that the task 
may also require assigning other personnel. (Id. ¶ 18.) 
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the Government’s decision is fraudulent, arbitrary and 
capricious, or illegal. Sequoia, 151 F.3d at 1145. Relator 
fails to carry his burden, because he disregards the recent 
developments in this case and the effect they had on the 
Government’s decision to seek dismissal. 

 Relator argues that the costs identified by the Gov-
ernment in moving to exercise its dismissal authority pre-
dated the Government’s May 9, 2019 representation to 
the Court that it would not seek dismissal, so they cannot 
serve as a valid rationale. (Relator Opp’n to Government 
Mot. to Dismiss at 9.) However, this argument misses the 
mark, because it ignores the significant, and important, 
developments that occurred in this case between May 9, 
2019 (when the Government indicated it did not intend to 
exercise its dismissal authority) and August 20, 2019 
(when the Government filed the instant motion). 

 First, Relator failed to narrow the universe of his 
claims in the way he had promised. The Government un-
ambiguously qualified its decision not to seek dismissal on 
the condition that Relator narrow his theory of the case. 
See ECF 430, Government Resp. to Relator’s Mot. for 
Leave to File Third Am. Compl. at 1 (“[T]he United 
States ... will not exercise its authority under 31 U.S.C. § 
3730(c)(2)(A) to dismiss the Relator’s claims that meet 
the [narrowing] criteria.”). However, because Relator has 
not narrowed his case, the concerns motivating the Gov-
ernment’s prior consideration of whether to exercise dis-
missal authority remain and support the Government’s 
motion. See Government Reply Memorandum at 7 (“To 
date, [R]elator has dismissed no bellwether claims and 
does not appear to have narrowed how he is pursuing this 
case.”). 
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 Second, the Government participated telephonically 
in Relator’s August 7–8, 2019 deposition. (Government 
Reply Memorandum at 8.) Information learned during 
this deposition was considered in evaluating dismissal 
and evidently changed the Government’s calculation. (Id.) 

 Third, the Special Master made two discovery recom-
mendations that may have altered the Government’s as-
sessment of the burdens associated with this case. The 
Special Master recommended that the Government pro-
duce documents it deemed as privileged (and had liti-
gated to protect). (ECF 510 at 6.) The Special Master also 
recommended that the Government produce responsive 
documents for additional custodians, (id. at 9), which, if 
ordered, would require a substantial commitment of staff. 
(Nolan Decl. ¶ 16(a).) 

 Although the Government declined to exercise its dis-
missal authority on May 9, 2019, that decision was based 
on circumstances as they existed on that date. Indeed, the 
Government apprised the Court and the parties of its in-
tent to continue to monitor the case, leaving open the pos-
sibility that Section 3730(c)(2)(A) could be invoked if the 
state of affairs materially changed. The Government was 
entitled to consider the developments that occurred from 
May 9, 2019 to August 20, 2019 in its decision to dismiss, 
as these events changed the status quo of this litigation. 

 In sum, the developments that occurred after the 
Government declined to exercise its authority to dismiss, 
as well as the Government’s continued concern about the 
litigation burden imposed by this case, refute Relator’s 
contention that the Government’s dismissal decision is ar-
bitrary. To the contrary, the Government’s rationale ap-
pears to be well-reasoned and supported. 
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 The history of this case, particularly the Govern-
ment’s reversal on whether it intended to exercise its dis-
missal authority, is somewhat unusual. However, the 
Court has no reason to doubt the integrity of the Govern-
ment’s present contention that allowing Relator’s claims 
to move forward will impose an unjustified burden on the 
DOJ, CMS, and HHS. The Government has sufficiently 
documented its investigation into the costs and benefits 
of continued litigation, and has adequately shown a rela-
tion between its interest in preserving litigation re-
sources and dismissal. Because the Government’s motion 
to dismiss satisfies Sequoia’s rational relationship test, it 
satisfies Swift’s even more deferential unfettered discre-
tion test. See Nasuti, 2014 WL 1327015, at *1 (granting 
government’s motion to dismiss because both Swift and 
Sequoia standards were fulfilled). Therefore, if the Third 
Circuit has occasion to consider the proper standard to 
apply to Section 3730(c)(2)(A), then regardless of which 
approach the circuit chooses to adopt, the Government’s 
motion to dismiss Relator’s claims in this case is properly 
granted. 

  B.  Summary Judgment Independent of Gov-
ernment Dismissal 

 Although the Court is granting the Government’s Mo-
tion to Dismiss, the Court will discuss additional reasons 
that support dismissal of this case. As noted, the Court 
feels it is imperative to memorialize conclusions and find-
ings on issues additional to the Government’s Section 
3730(c)(2)(A) motion, given the extensive history and 
briefing on these issues. 

 Subsection III.B.1 will discuss Fed. R. Civ. P. 56 and 
the standard that the Court applies to the summary judg-
ment arguments. Subsection III.B.2 will articulate why 
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summary judgment is properly granted on the Phase 1 
claims (i.e., those claims that arose before October 1, 
2013) based on the rationale of the Supreme Court’s re-
cent decision in Azar v. Allina Health Services, 139 S. Ct. 
1804 (2019) interpreting the notice and comment provi-
sion of the Medicare Act. Subsection III.B.3 will explain 
why summary judgment may be proper on the Phase 1 
and Two Midnight claims based on the likelihood that Re-
lator will not be able to establish that Defendant’s alleged 
misconduct was material to the Government’s payment 
decision. 

   1.  Standard of Review Applicable to Summary 
Judgment 

 Summary judgment is proper if the movant can estab-
lish “that there is no genuine dispute as to any material 
fact and the movant is entitled to judgment as a matter of 
law.” Fed. R. Civ. P. 56(a). A dispute is genuine—and will 
preclude a grant of summary judgment—if “the evidence 
is such that a reasonable jury could return a verdict for 
the nonmoving party.” Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 248 (1986). If a fact “might affect the out-
come of the suit under the governing law,” the factual dis-
pute is material and will allow the nonmovant to survive 
summary judgment. Id. Only if “the record taken as a 
whole could not lead a rational trier of fact to find for the 
nonmoving party” is a grant of summary judgment ap-
propriate. Matsushita Elec. Indus. Co., Ltd. v. Zenith Ra-
dio Corp., 475 U.S. 574, 587 (1986). At the summary judg-
ment stage, the district court is obligated to “review the 
record as a whole and in the light most favorable to the 
nonmovant, drawing reasonable inferences in its favor.” 
In re Chocolate Confectionary Antitrust Litig., 801 F.3d 
383, 396 (3d Cir. 2015). 
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 It is the responsibility of the litigant seeking summary 
judgment to inform the district court of the basis for its 
motion and identify the portions of the record that 
demonstrate the absence of a genuine dispute of material 
fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 
Where the burden of proof on a particular issue rests with 
the nonmoving party at trial, the moving party’s initial 
burden can be met by simply “pointing out to the district 
court that there is an absence of evidence to support the 
nonmoving party’s case.” Id. at 325, 106 S.Ct. 2548. Once 
the moving party has met its initial burden, the nonmov-
ing party must set forth specific facts—through citation 
to affidavits, depositions, discovery documents, or other 
evidence—demonstrating the existence of a genuine tria-
ble dispute. Fed. R. Civ. P. 56(c).  

   2.  Under Allina, CMS Failure to Promulgate 
24-Hour Policy Pursuant to Notice and Comment Rule-
making, As Required by the Medicare Act, Warrants 
Summary Judgment as to Phase 1 Claims 

 Summary judgment in favor of Defendant is properly 
granted on Relator’s Phase 1 claims because CMS’s time-
based reimbursement criteria is a “substantive legal 
standard” under the Medicare Act that did not receive 
notice and comment, as required by Allina’s interpreta-
tion of the Medicare Act. 

 The core of the Allina decision as it relates to this case 
is that because the reimbursement standard applicable to 
the Phase 1 claims was contained in agency manuals that 
had not been promulgated pursuant to notice and com-
ment, as required by the Medicare Act, Defendant could 
not have violated the FCA. To appreciate the significance 
of Allina and its applicability to this case, it is necessary 
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to first understand the regulatory landscape and the his-
tory of CMS reimbursement guidance prior to implemen-
tation of the Two Midnight Rule. 

     a.  Regulatory Landscape 

 Relator’s claim implicates two related federal 
schemes: the False Claims Act and the Medicare Act. The 
FCA imposes liability for the knowing submission of false 
claims. The standards in the Medicare Act explain when 
a claim is false; and specify when notice and comment 
rulemaking is required. The Court will briefly summarize 
both schemes, and where they intersect, to situate the Al-
lina analysis. 

 FCA: FCA liability attaches when a person “know-
ingly presents, or causes to be presented, a false or fraud-
ulent claim for payment or approval.” 31 U.S.C. § 
3729(a)(1)(A). There are two categories of FCA falsity—
factual falsity and legal falsity. Wilkins v. United Health 
Grp., Inc., 659 F.3d 295, 305 (3d Cir. 2011). Of these two 
categories, legally falsity is at issue in this case. See Po-
lansky, 196 F. Supp. 3d at 499 (“Relator primarily relies 
on a theory of legal falsity to allege liability.”). A claim is 
legally false “when the claimant knowingly falsely certi-
fies that it has complied with a statute or regulation the 
compliance with which is a condition for Government pay-
ment.” Wilkins, 659 F.3d at 305. 

 Medicare Act: This case implicates two functions of 
the Medicare Act. First, the Act sets parameters for re-
imbursement of Medicare claims, requiring that a service 
be “reasonable and necessary for the diagnosis or treat-
ment of illness or injury” to qualify for reimbursement. 
42 U.S.C. § 1395y(a)(1)(A) (emphasis added). The guid-
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ance discussed infra provides principles that aid provid-
ers in complying with the statutory requirement that ser-
vices be “reasonable and necessary,” because that term is 
not defined in the Medicare Act. Second, and unrelated to 
the reimbursement regime, the Medicare Act requires 
that CMS provide the public with advance notice and an 
opportunity to comment before adopting a “rule, require-
ment, or other statement of policy ... that establishes or 
changes a substantive legal standard.” 42 U.S.C. § 
1395hh(a)(2). This notice and comment provision was 
adopted as an amendment to the Medicare Act in 1987. 

 The Intersection of the FCA and the Medicare Act: 
The FCA and the Medicare Act interlock because a claim 
for services that are not “reasonable and necessary” un-
der the Medicare Act is a legally false claim under the 
FCA, as the claim, by definition, does not comply with the 
statutory requirement for payment. In other words, if 
Defendant caused its client hospitals to seek reimburse-
ment for services that were not “reasonable and neces-
sary,” there could be FCA liability, because the claim did 
not comply with the payment conditions of the Medicare 
Act. CMS guidance expressed in manuals explains how to 
apply the Medicare Act’s “reasonable and necessary” re-
quirement in the context of claim reimbursement. 

    b.  CMS Reimbursement Guidance Prior to 
Implementation of Two Midnight Rule 

 Prior to adoption of the Two Midnight Rule, CMS pro-
vided guidance to help healthcare providers determine in-
patient status for purposes of seeking reimbursement un-
der the Medicare Act. This guidance operationalizes the 
statutory “reasonable and necessary” requirement of the 
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Medicare Act in the context of hospital claims for reim-
bursement. The timeline of the guidance is as follows:18 

 • Health Insurance for the Aged Hospital Manual 
(1968) § 210 (“1968 Manual”): “A person is considered an 
inpatient if formally admitted as an inpatient with the ex-
pectation that he will remain at least overnight and oc-
cupy a bed even though it later develops that he can be 
discharged, or is transferred to another hospital and does 
not actually use a hospital bed overnight.” 

 • Medicare Hospital Manual (1981) § 210 (“1981 Man-
ual”): “When a patient with a known diagnosis enters a 
hospital for a specific minor surgical procedure or other 
treatment that is expected to keep him in the hospital for 
only a few hours (less than 24), and this expectation is re-
alized, he will be considered an outpatient regardless of: 
the hour of admission; whether or not he used a bed; and 
whether or not he remained in the hospital past mid-
night.” 

 • Medicare Hospital Manual (1989) § 210 (“1989 Man-
ual”): “The physician should use a 24-hour period as a 
benchmark, i.e., he or she should order admission for pa-
tients who are expected to need hospital care for 24 hours 
or more, and treat other patients on an outpatient basis.” 

 In summary, prior to implementation of the Two Mid-
night Rule on October 1, 2013, CMS’s manuals recom-
mended a time-based framework to determine eligibility 

 
18 Copies of the excerpted manuals are attached as exhibits to ECF 
442, Relator Opp’n to Def. Mot. to Dismiss Third Am. Compl. Exhibit 
A is the 1968 manual; Exhibit B is the 1981 manual; and Exhibit C is 
the 1989 manual. 
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for inpatient status. The 1981 Manual introduced the con-
cept of a 24-hour standard, and the 1989 Manual clearly 
instructed that a 24-hour period be used as a benchmark 
(the “24-hour policy”). None of these policies went 
through notice and comment rulemaking; they were 
merely conveyed in manual guidance. 

    c.  Importance of Allina to this False Claims 
Act Case 

 Having summarized the regulatory landscape and the 
history of CMS’s time-based framework for determining 
eligibility for inpatient status, discussion of the Supreme 
Court’s Allina decision is now relevant. Allina involved a 
new Medicare payment formula posted by CMS to its 
website that had the effect of substantially reducing pay-
ments to hospitals that served low-income patients. 139 
S. Ct. at 1808. In a 7–1 decision, the Supreme Court inval-
idated the policy, holding that CMS’s failure to give notice 
and a chance to comment was fatal under 42 U.S.C. § 
1395hh(a)(2). Id. at 1817. 

 Allina engaged in a textual analysis to determine the 
contours of what establishes a “substantive legal stand-
ard” under Section 1395hh(a)(2). Id. at 1811-14. The Su-
preme Court began its discussion by noting that the Med-
icare Act does not contain a definition for Section 
1395hh(a)(2)’s phrase “substantive legal standard,” nor 
does a definition appear anywhere else in the United 
States Code. Allina, 139 S. Ct. at 1810. Allina’s close ad-
herence to the text of the Medicare Act led the Supreme 
Court to conclude that a “substantive legal standard” 
triggering notice and comment under the Medicare Act is 
distinct from the Administrative Procedure Act 
(“APA”)’s “substantive rule” standard. Id. at 1814. 
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 The significance of Allina’s distinction between “sub-
stantive legal standards” under the Medicare Act and 
“substantive rules” under the APA is that the Supreme 
Court explicitly left open the possibility that interpretive 
rules19—specifically excluded from the definition of “sub-
stantive rules” under the APA—could trigger a require-
ment for notice and comment under the Medicare Act. Id. 
at 1814; see also Select Specialty Hosp.-Denver, Inc. v. 
Azar, 391 F. Supp. 3d 53, 67 (D.D.C. 2019) (“As a result 
[of Allina], in some circumstances CMS [will] not be obli-
gated to conduct notice-and-comment rulemaking under 
the APA but is nonetheless required to do so under the 
Medicare Act.”); Yale New Haven Hosp. v. Azar, No. 18-
1230, 409 F.Supp.3d 3, 13, 2019 WL 3387041, at *7 (D. 
Conn. July 25, 2019) (“The Allina Court held that the no-
tice and comment requirement extends, at least in some 
cases, to informal statements of policy and interpretive 
rules.”); cf. Memorandum from Attorney Gen. to All 
Components (Nov. 16, 2017) (“[G]uidance may not be 
used as a substitute for rulemaking and may not be used 
to impose new requirements.”). The Supreme Court de-
clined to expound further on the metes and bounds of a 
“substantive legal standard” beyond concluding that the 
term is not synonymous with “substantive rule.” Allina, 
139 S. Ct. at 1814 

 

 

 
19 An interpretive rule is defined as a rule which “merely clarif[ies] or 
explain[s] existing law or regulations.” Am. Ambulance Serv. of Penn-
sylvania, Inc. v. Sullivan, 911 F.2d 901, 907 (3d Cir. 1990) (quoting 
Powderly v. Schweiker, 704 F.2d 1092, 1098 (9th Cir. 1983)). 
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    d.  This Court Adopts the District of Colum-
bia Circuit’s Definition of “Substantive Legal Standard” 

 Although Allina did not foreclose the possibility that 
an interpretive rule could be a “substantive legal stand-
ard” under the Medicare Act, the Supreme Court stopped 
short of providing a brightline definition. Id. Instead, the 
Court held that “[o]ther questions about the statute’s 
meaning can await other cases.” Id. The Third Circuit has 
not adopted a definition of “substantive legal standard,” 
and the only court in this district to confront the question 
did not have the benefit of the Supreme Court’s guidance 
in Allina.20 Only one court of appeals, the District of Co-
lumbia Circuit, has articulated a definition for “substan-
tive legal standard.” 

 According to the District of Columbia Circuit, the 
term substantive legal standard “at a minimum includes 
a standard that creates, defines, and regulates the rights, 
duties, and powers of parties.” Allina Health Servs. v. 
Price, 863 F.3d 937, 943 (D.C. Cir. 2017). Notably, the 
District of Columbia Circuit’s formulation was the very 
definition that the Supreme Court stated it was neither 
adopting nor rejecting. See Allina, 139 S. Ct. at 1814 (“We 

 
20 The district court opinion considering this question, Wills v. Bur-
well, 306 F. Supp. 3d 684 (E.D. Pa. 2018) (Robreno, J.), involved an 
agency’s denial of a request to enroll in Medicare as a hospital. Id. at 
687. Judge Robreno found that the Medicare Act’s notice and com-
ment requirement did not apply “[b]ecause [the statement of policy 
at issue] [wa]s an interpretive rule and not a substantive rule” and 
therefore granted summary judgment for HHS. Id. at 692. Following 
the grant of summary judgment in favor of HHS in Wills, the case 
was appealed to the Third Circuit. However, the appeal was dismissed 
pursuant to Fed. R. App. P. 42(b), so the Third Circuit has not yet 
opined on the proper definition of “substantive legal standard.” (No. 
18-1594, Document No. 003113088280, Nov. 16, 2018.) 
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need not, however, go so far as to say that the hospitals’ 
interpretation, adopted by the court of appeals, is correct 
in every particular.”). 

 This Court adopts the District of Columbia Circuit’s 
definition for “substantive legal standard” and will assess 
the Medicare Act’s notice and comment requirement as it 
applies to the 24-hour policy accordingly. 

    e.  Application 

 The determinative issue in this Court’s Allina analysis 
is whether the 24-hour policy referenced in the 1989 Man-
ual and its predecessors is a “substantive legal standard” 
within the scope of Section 1395hh(a)(2). If so, then Rela-
tor’s Phase 1 claims fail as a matter of law, because it is 
undisputed that the 24-hour policy did not go through no-
tice and comment as required by Section 1395hh(a)(2) for 
substantive legal standards. Applying the definition elu-
cidated by the District of Columbia Circuit, it is clear that 
the 24-hour policy contained in the CMS manual is a “sub-
stantive legal standard” and therefore required notice 
and comment rulemaking procedures. 

 Case law applying the District of Columbia Circuit’s 
formulation of the definition for “substantive legal stand-
ard” illuminates a distinction between, on the one hand, 
rules that determine reimbursement and, on the other, 
statements that set forth enforcement policies. If a policy 
affects the right to, or amount of reimbursement, it is 
more likely to be deemed a “substantive legal standard” 
under the Circuit’s definition. Conversely, if a policy does 
not affect the authority of CMS, but simply provides in-
structions for enforcement, it is more likely not to be 
characterized as a “substantive legal standard.” Three 
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cases—all applying the Circuit’s definition of “substan-
tive legal standard”—explore the contours of this distinc-
tion. 

 Two of these cases found that, because the policies at 
issue affected the applicable reimbursement regime, the 
policies were “substantive legal standards” under the 
Medicare Act. In the District of Columbia Circuit’s Allina 
opinion, the Circuit held that the Medicare payment frac-
tions at issue were “substantive legal standards” under 
its definition, because the formulae “determin[ed] how 
much the hospitals [would] be reimbursed.” Allina, 863 
F.3d at 943. Similarly, in Select Specialty, a district court 
for the District of Columbia applied the Circuit’s defini-
tion of “substantive legal standard” to a CMS policy (the 
“must-bill” policy) that required hospitals to bill state 
Medicaid before seeking federal reimbursement. 391 F. 
Supp. 3d at 61. Select Specialty concluded that the must-
bill policy was a “substantive legal standard” because it 
“essentially changed the eligibility criteria for reimburse-
ment under the Medicare Act.” Id. at 69. 

 The last of the cases applying the Circuit’s definition 
found that the policy at issue, which merely provided in-
structions to direct enforcement, was not a “substantive 
legal standard” under the Medicare Act. In Clarian 
Health West, LLC v. Hargan, 878 F.3d 346 (D.C. Cir. 
2017), the Circuit applied its definition to a policy ex-
pressed in a manual that provided criteria to guide 
healthcare insurers in selecting hospitals for reimburse-
ment reconciliation. Clarian found that this policy was not 
a “substantive legal standard” because it “merely set 
forth an enforcement policy that determines when [pri-
vate healthcare insurers] will report hospitals for recon-
ciliation [to adjust reimbursement received].” Id. at 378-
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79. According to the Clarian court, in finding that the pol-
icy was not a substantive legal standard, the “important 
point [was] that the agency maintain[ed] the same au-
thority ... that it had prior to the adoption of the Manual 
instructions.” Id. at 378. 

 It is evident that, in this case, the 24-hour policy must 
be included within the District of Columbia Circuit’s def-
inition for substantive legal standard. Just as the respec-
tive policies in Allina and Select Specialty were “substan-
tive legal standards” under the Circuit’s definition be-
cause they determined entitlement to reimbursement, 
here the 24-hour policy delineates the circumstances in 
which a hospital is entitled to higher inpatient reimburse-
ment. 

 In other words, the 24-hour policy, though only ex-
pressed in CMS manuals, “affects a hospital’s right to 
payment” because it sets the standard by which a hospi-
tal’s entitlement to the higher reimbursement rate for in-
patient claims is assessed. Allina, 139 S. Ct. at 1811. 
Therefore, the 1989 Manual which, for the first time, 
clearly established the 24-hour policy, is a “substantive 
legal standard” under the Medicare Act. It follows, then, 
that the law required advance public notice and an oppor-
tunity to comment prior to implementation of the 24-hour 
policy. Because there was no such public notice or a 
chance to comment, the policy cannot withstand scrutiny 
under Allina’s interpretation of the Medicare Act. 

 Relator argues that Allina is not controlling because 
the 24-hour policy simply “provided guidance regarding 
how to implement the preexisting ‘overnight stay’ stand-
ard,” which was contained in the 1968 Manual that pre-
dated the 1987 adoption of Section 1395hh. (Relator 
Opp’n to Government Mot. to Dismiss at 24.) Therefore, 
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according to Relator, the 24-hour policy of the 1989 man-
ual is not subject to Section 1395hh(a)(2)’s notice and 
comment requirement, because it merely interprets the 
preexisting standard of the 1968 manual, which predated 
the enactment of the Medicare Act’s notice and comment 
provision.21 Said differently, Relator’s theory is that the 
24-hour policy was simply a gloss on the 1968 guidance, 
and that because the 1968 guidance was published nine-
teen years before the enactment of Section 1395hh in 
1987, the notice and comment requirement of Section 
1395hh(a)(2) cannot apply. 

 While Relator characterizes the 24-hour policy as an 
interpretation of the prior standard, it is better viewed as 
a “gap-filler” in the Medicare Act’s reimbursement re-
gime. Allina explicitly held that “when the government 
establishes or changes an avowedly ‘gap’-filling policy, it 
can’t evade its notice-and-comment obligations under 
[Section] 1395hh(a)(2).” 139 S. Ct. at 1817. Therefore, Re-
lator cannot justify CMS’s failure to provide notice and 
comment for the 24-hour policy by characterizing it as 
mere guidance on a preexisting standard when the policy, 

 
21 Relator does not argue that Section 1395hh(a)(2) is inapplicable be-
cause the operative guidance is the 1981 Manual—which was adopted 
prior to enactment of the notice and comment requirement—and that 
therefore the notice and comment requirement is inapplicable. Such 
an argument would be both factually and legally unpersuasive. Fac-
tually, the record indicates that the 24-hour policy was included in the 
1989 Manual (adopted after the 1987 notice and comment amend-
ment). Legally, because “[t]here is no indication in the language or 
the legislative history of ... [Section] 1395hh(a)(2) that Congress in-
tended the statute to have retroactive application,” Section 
1395hh(a)(2) would not apply retroactively and invalidate the 1981 
Manual. Cedars-Sinai Med. Ctr. v. Shalala, 939 F. Supp. 1457, 1463 
(C.D. Cal. 1996). 
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in substance, is a gap-filling exercise prompted by the 
ambiguity of the prior policy. See Select Specialty, 391 F. 
Supp. 3d at 70 (finding that the agency impermissibly cir-
cumvented the notice and comment requirement because 
it did not “argue that [the policy was] compelled by the 
Medicare Act itself;” instead, the policy was simply “fill-
ing a ‘gap’ as to how best to administer the Medicare pro-
gram”). Since the 24-hour policy was contained in agency 
manuals that had not been promulgated pursuant to no-
tice and comment, Allina compels the conclusion that 
there can be no FCA liability on Relator’s Phase 1 claims. 

    f.  This Court Rejects Relator’s Argument 
that Defendant Has Liability Under Statutes Not Impli-
cated by Allina 

 Relator also argues that summary judgment under 
Allina is not warranted because his Phase 1 claims rest on 
violations of “several other entirely distinct Medicare re-
quirements, all set forth in statutes or formal require-
ments.” (Relator Opp’n to Government Mot. to Dismiss at 
19.) According to Relator, even if the lack of notice and 
comment justifies summary judgment on Relator’s Phase 
1 claims that are based on Defendant’s violation of the 24-
hour policy, the Phase 1 claims nonetheless should sur-
vive because his case also involves violations of separate 
regulations promulgated pursuant to notice and comment 
to which Allina does not apply. As one example of this the-
ory, Relator references the declaration of Richard Baer, 
Medical Director for Medicare’s Recovery Audit Pro-
gram from 2009–2014. (Id. at 32; ECF 555, Relator Suppl. 
Memorandum in Supp. of Mot. to Dismiss Relator’s Third 
Am. Compl. at 4.) In his declaration and accompanying 
report, Baer purports to explain “the ways in which [De-
fendant] for years violated both statutory requirements 
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and Medicare regulations governing hospital Utilization 
Review (“UR”) Committees.” (Relator Opp’n to Govern-
ment Mot. to Dismiss, Ex. 43 ¶ 6.) Relator argues, there-
fore, that even if Allina precludes FCA liability for De-
fendant’s alleged violation of the 24-hour policy, there 
nonetheless may be liability for violation of the UR regu-
lations. 

 The Court rejects Relator’s argument as unsubstan-
tiated, if not waived, by pretrial proceedings. It is clear 
from Relator’s selection of specific claims for the bell-
wether trial that he was relying on the time-based reim-
bursement guidance for his Phase 1 claims. Even if liabil-
ity under the other statutes referenced by Relator and 
Baer could be a lingering issue on summary judgment, 
the Court considers it waived because Relator did not 
meaningfully litigate these violations. Relator’s conten-
tion that he is pursuing, in addition to violations of the 
CMS time-based guidance, violations of entirely inde-
pendent regulatory requirements is inconsistent with the 
way he has prosecuted this case. Therefore, his attempt 
to undermine the applicability of Allina does not convince 
the Court. 

 In summary, the 24-hour policy—the time-based 
standard for reimbursement contained in the 1989 Man-
ual—is a “substantive legal standard” under the Medi-
care Act and therefore required notice and comment rule-
making. Because CMS did not go through the notice and 
comment process with respect to the 24-hour policy, there 
can be no FCA liability on the Phase 1 claims. 
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   3.  Lack of Materiality Under Escobar May 
Warrant Summary Judgment on Phase 1 Claims and 
Two Midnight Claims 

 There is no evidence in this case that CMS ever—ei-
ther during Phase 1 or during the Two Midnight period—
refused to pay a reimbursement claim that Defendant 
certified. Therefore, Defendant may be entitled to sum-
mary judgment on the Phase 1 claims and the Two Mid-
night claims because the Court has substantial reason to 
doubt Relator’s ability to establish that Defendant’s al-
leged misconduct was “material” to the Government’s de-
cision to provide reimbursement.22 Although any granting 
of summary judgment on the Two Midnight claims would 
be premature because discovery was not completed on 
the second phase of the case, this section discusses the 
Court’s view on the FCA’s materiality standard as it ap-
plies to Relator’s post-October 1, 2013 claims. 

 
22 The Court notes that although Relator’s Phase 1 claims may ulti-
mately fail for want of materiality, the record reveals a dispute as to 
whether Defendant’s representations to CMS were material to the 
Government’s decision to reimburse the Phase 1 claims. Specifically, 
Relator argues that a white paper Defendant submitted to the Gov-
ernment outlining its procedure for certifying medical necessity, (Re-
lator Opp’n to Government Mot. to Dismiss, Ex. 38), did not align with 
principles in internal training materials that Defendant provided to 
its employees, (id. Ex. 50). See also Sept. 25, 2019 Hr’g Tr. 39:16-25; 
40:1-25; 41:1-20) (discussing discrepancy); Relator Opp’n to Govern-
ment Mot. to Dismiss at 34 (“[T]he ... whitepaper provided to [the 
DOJ] ... was radically different from the Guidance Documents [De-
fendant] provided to its PAs to determine hospital status.”). There-
fore, in finding that summary judgment is proper on the Phase 1 
claims, the Court presently relies only on the Allina rationale, but 
does not foreclose reliance on Escobar if there is ever a need to re-
sume the analysis of the factual record of this case. 
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 A violation must be material to the Government’s pay-
ment decision for FCA liability to attach. See Universal 
Health Servs., Inc. v. Escobar, 136 S. Ct. 1989, 2001 (2016) 
(“Under the [False Claims] Act, the misrepresentation 
must be material to the other party’s course of action.”) 
(emphasis added). The FCA defines materiality as “hav-
ing a natural tendency to influence, or be capable of influ-
encing, the payment or receipt of money or property.” 31 
U.S.C. § 3729(b)(4). The FCA’s materiality requirement 
is “demanding” and “rigorous.” Escobar, 136 S. Ct. at 
2003, 2004 n.6; see also Petratos v. Genentech Inc., 855 
F.3d 481, 492 (3d Cir. 2017) (citing cases recognizing that 
Escobar imposed a “heightened materiality standard”). A 
misrepresentation is not material “merely because the 
Government designates compliance with a particular 
statutory, regulatory, or contractual requirement as a 
condition for payment;” simply because “the Government 
would have the option to decline to pay if it knew of the 
defendant’s noncompliance;” or if the “noncompliance is 
minor or insubstantial.” Escobar, 136 S. Ct. at 2003. The 
purpose of this exacting standard is to ensure the FCA is 
not used as “an all-purpose antifraud statute” or “a vehi-
cle for punishing garden-variety breaches of contract or 
regulatory violations.” Id. 

 The Escobar court provided guidance to assist lower 
courts in analyzing FCA materiality. Escobar instructed 
that “the Government’s decision to expressly identify a 
provision as a condition of payment is relevant, but not 
automatically dispositive,” and that “proof of materiality 
can include ... evidence that the defendant knows that the 
Government consistently refuses to pay claims in the 
mine run of cases based on noncompliance with the par-
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ticular statutory, regulatory, or contractual require-
ment.” Id. Equally, the Escobar court made clear that “if 
the Government pays a particular claim in full despite its 
actual knowledge that certain requirements were vio-
lated, that is very strong evidence that those require-
ments are not material.” Id. at 2003-04. 

 Applying the Escobar framework, the Court doubts 
whether Relator can prove the elements of his FCA case 
as to the Two Midnight phase because he will not be able 
to establish that Defendant’s alleged noncompliance was 
material to the Government’s decision to pay.23 Relator 
avers that Defendant’s “false and fraudulent statements 
[were] material to the Government’s decision to pay be-
cause they were capable of influencing or did influence 
the Government’s decision to pay.” (Third Am. Compl. ¶ 
340.) However, even though discovery has not been com-
pleted on the Two Midnight phase, the Government’s ac-
tions in this litigation and the Government’s actions in re-
gard to Defendant overwhelmingly suggest a lack of ma-
teriality. 

 First, the Government’s actions in this case—declin-
ing to intervene and moving for dismissal—are probative 
of the lack of materiality of Relator’s Two Midnight 

 
23 The Court’s conclusion in denying Defendant’s Motion to Dismiss 
the Supplemental Complaint that “the detailed allegations ... regard-
ing Relator’s experience at client hospitals plausibly allege that De-
fendant’s false inpatient certifications were material to the [G]overn-
ment’s decision to pay Medicare claims in the period 2012–15” is not 
to the contrary. (ECF 228, Memorandum re: Mot. to Dismiss Suppl. 
Compl. at 14.) Relator needs more than plausible allegations to sur-
vive summary judgment, and for the reasons discussed, the Court 
finds that he likely falls short of Escobar’s demanding materiality 
standard. 
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claims. Post-Escobar, numerous federal courts have 
found insufficient FCA materiality where the govern-
ment investigated a relator’s allegations but chose not to 
intervene or otherwise address the defendant’s allegedly 
improper behavior. For example, in Cressman v. Solid 
Waste Services, Inc., the court found “the Department of 
Justice’s declination to intervene or take any action 
against Defendant” relevant to the materiality inquiry 
and supportive of the conclusion that this element of re-
lator’s FCA claim was lacking. No. 13-5693, 2018 WL 
1693349, at *6 (E.D. Pa. Apr. 6, 2018) (Quiñones 
Alejandro, J.); see also Petratos, 855 F.3d at 490 (“[T]he 
Department of Justice has taken no action against [De-
fendant] and declined to intervene in this suit.”); United 
States v. Sanford-Brown, Ltd., 840 F.3d 445, 447 (7th Cir. 
2016) (affirming grant of summary judgment based on 
lack of materiality where the government investigated 
the allegedly fraudulent conduct and “concluded that nei-
ther administrative penalties nor termination was war-
ranted”). 

 Similarly here, the Government declined to prosecute 
Relator’s claims after investigating his Complaint for 
nearly two years. In point of fact, the Government went 
even further than declining to intervene—it moved to dis-
miss Relator’s claims entirely “[a]fter lengthy and careful 
consideration.” (Government Reply Memorandum at 1.) 
The Government’s apparent view that Relator’s claims 
are not worthy of even private enforcement is relevant 
because it underscores the conclusion that Defendant’s 
alleged fraud was not material in the eyes of the payor 
and ultimate beneficiary of Relator’s claims—the Gov-
ernment. Cf. Escobar, 136 S. Ct. at 1995 (excepting “mi-
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nor or insubstantial” noncompliance from FCA material-
ity). Moreover, Relator does not allege that the Govern-
ment initiated proceedings or took other action against 
Defendant.24 See Cressman, 2018 WL 1693349, at *6 (ex-
plaining that the government’s failure to take action 
against FCA defendant “show[ed] that the alleged mis-
representations ... were not material”). 

 Second, despite the Government’s knowledge of the 
alleged fraudulent scheme from its extensive involvement 
in this litigation, there is no evidence that, either during 
Phase 1 or during the Two Midnight period, the Govern-
ment ever refused to pay a claim certified by Defendant. 
Indeed, Relator acknowledges that Defendant’s client 
hospitals continue to receive reimbursement for claims it 
certifies. See Third Am. Compl. ¶ 356 (“[Defendant’s] 
fraud is an ongoing scheme that continues up to the pre-
sent.”). Escobar held that proof “the Government regu-
larly pays a particular type of claim in full despite actual 
knowledge that certain requirements were violated, and 
has signaled no change in position” is “strong evidence” 
that the noncompliance was not material. Escobar, 136 S. 
Ct. at 2003-04. Based on this teaching, the Government’s 
decision not to reject reimbursement claims in this case—
despite full knowledge of Relator’s theory of the alleged 
fraud since July 2012 when Relator first filed his com-
plaint—confirms that Defendant’s noncompliance is 

 
24 Attached to Relator’s opposition to the Government’s Motion to 
Dismiss is the declaration of Chad Walker, an attorney at counsel of 
record for Relator. (Relator Opp’n to Government Mot. to Dismiss 
Ex. 2.) In the declaration, Walker describes settlements between the 
DOJ and fourteen of Defendant’s clients. (Id. ¶ 3(a)–(n).) Tellingly, 
however, the declaration does not indicate that the DOJ has pursued 
action directly against Defendant. 
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likely not material under the FCA. See Kelly v. Serco, 
Inc., 846 F.3d 325, 334 (9th Cir. 2017) (finding that relator 
“failed to establish a genuine issue of material fact re-
garding materiality” on FCA claim where the govern-
ment continued to make payment after learning of al-
leged noncompliance); Cressman, 2018 WL 1693349, at *6 
(finding that “record evidence show[ing] that the govern-
ment ... continued to pay ... even after Plaintiff filed the 
underlying suit and after the Department of Justice in-
vestigated the allegations ... and declined to intervene” 
demonstrated lack of materiality). 

 The Third Circuit recognized that “[b]ecause the 
False Claims Act was passed to protect the federal treas-
ury, ... and since the Government decides on payment, ... 
it is the Government’s materiality decision that ultimately 
matters.” Petratos, 855 F.3d at 492 (emphasis added). Be-
cause the Government’s actions—declining to intervene 
or take other action against Defendant, moving to dismiss 
Relator’s case entirely, and continuing to pay claims—
signal that they do not view the alleged conduct to be ma-
terial, summary judgment on the Two Midnight claims 
may be appropriate. 

 IV.  CONCLUSION 

 For the foregoing reasons, the Government’s Motion 
to Dismiss is GRANTED. The Court also finds that, in-
dependent of dismissal based on the Government’s mo-
tion, summary judgment is properly granted to Defend-
ant on the Phase 1 claims. 

 An appropriate order follows. 

 




