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APPENDIX A

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

No. 17-1108

IN RE: LAC MEGANTIC TRAIN DERAILMENT LITIGATION

ANNICK ROY, AS SPECIAL ADMINISTRATOR OF THE
ESTATE OF JEAN-GUY VEILLEUX, DECEASED,
INDIVIDUALLY AND AS NEXT FRIEND OF MINOR, F.R.V.,
ET AL.,

Plaintiffs, Appellants,

V.

CANADIAN PACIFIC RAILWAY COMPANY
Defendant, Appellee,

S00 LINE RAILROAD COMPANY, D/B/A CANADIAN PACIFIC
RAILWAY; DELAWARE AND HUDSON RAILROAD
COMPANY INC., D/B/A CANADIAN PACIFIC RAILWAY;
DAKOTA MINNESOTA AND EASTERN RAILROAD
CORPORATION, D/B/A CANADIAN PACIFIC RAILWAY;
CANADIAN PACIFIC RAILWAY LIMITED,

Putative Defendants.
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Appeal from the United States District Court
for the District of Maine
(Hon. Jon D. Levy, U.S. District Judge)

Before
Lynch and Selya, Circuit Judges,
and Katzmann,” Judge.

Matthew W.H. Wessler, with whom Gregory A.
Beck, Larkin Turner, Gupta Wessler PLLC, Ted A.
Meyers, Peter J. Flowers, Craig D. Brown, Meyers &
Flowers LL.C, Jason C. Webster, The Webster Law Firm,
Mitchell A. Toups, and Weller, Green, Toups & Terrell,
LLP were on brief, for appellants.

Paul J. Hemming, with whom Leah Ceee O.
Boomsma, Taft Stettinius & Hollister LLP, Mark F.
Rosenberg, and Sullivan & Cromwell LL.P were on brief,
for appellee.

June 2, 2021

"Of the United States Court of International Trade, sitting by
designation.
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SELYA, Circuit Judge. This appeal requires us to
decide, as a matter of first impression in this circuit,
whether the Federal Rules of Bankruptcy Procedure (the
Bankruptcy Rules) or the Federal Rules of Civil
Procedure (the Civil Rules) govern cases that have come
within the federal district court's jurisdiction as cases
"related to" a pending bankruptcy proceeding. 28 U.S.C. §
1334(b). We conclude, as have the relative handful of other
courts of appeals that have addressed the question, that
the Bankruptey Rules control.

This conclusion has a domino effect and, when put into
context, determines the outcome of this appeal. Under
Bankruptcy Rule 9023, the plaintiffs' motion for
reconsideration was late and, thus, did not stop the accrual
of the appeal period. In the absence of tolling, the
plaintiffs' ensuing notice of appeal was untimely and,
therefore, their appeal must be dismissed for want of
appellate jurisdiction. The tale follows.

I

We sketch the relevant facts and travel of the case. The
plaintiffs who are appellants here, listed in Appendix A,
brought thirty-nine separate suits against a number of
defendants in the wake of a tragic derailment and
explosion in Lac-Mégantic, Canada, which caused many
deaths, extensive personal injuries, and large-scale
property damage. For present purposes, it suffices to say
that in June of 2013, a Canadian refinery arranged for a
transnational shipment of crude oil from North Dakota; a
number of railroad companies participated in the
shipment of the purchased oil across the midwestern
United States and into Canada; responsibility for the rail
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cars in which the oil was transported was eventually
assumed by Montreal, Maine and Atlantic Railway
(MMA); and the derailment occurred on July 6, 2013 (on
MMA's watch).!

MMA sought the protection of the bankruptey court in
the District of Maine. In and out of Maine, lawsuits
proliferated. These civil actions were instituted in several
different jurisdictions. The plaintiffs' wrongful death suits
were filed in state courts in Illinois and Texas. In due
course, they were removed to federal district courts, some
pursuant to 28 U.S.C. § 1334(b) and some pursuant to 28
U.S.C. § 1332(a).

Defendant-appellee  Canadian  Pacific = Railway
Company (Canadian Pacific) was not among the
defendants originally named in the plaintiffs' initial suits.
The plaintiffs subsequently joined Canadian Pacific —
allegedly a connecting carrier — as an additional
defendant. Canadian Pacific has consistently maintained
that it was not properly served with process in these

actions.

In February of 2016, the plaintiffs — along with
MMA's trustee in bankruptcy — petitioned the United
States District Court for the District of Maine for an order
transferring the cases to that district pursuant to 28
U.S.C. § 157(b)(5), which allows a district court having
jurisdiction over a bankruptcy proceeding to order the

! The reader who desires further detail concerning the derailment
and its horrific aftermath may consult earlier judicial opinions
regarding various aspects of MMA's bankruptcy proceedings. See,
e.g., In re Montreal, Me. & Atl. Ry., Litd., 956 F.3d 1, 2-3 (1st Cir.
2020); In re Montreal Me. & Atl. Ry., Ltd., No. 13-10670, 2015 WL
3604335, at *1 (D. Me. Jun. 8, 2015); In re Montreal Me. & Atl. Ry.,
Ltd., 574 B.R. 381, 384-85 (Bankr. D. Me. 2017).
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transfer to it of any "personal injury tort and wrongful
death claims" related to the bankruptey proceeding. The
court below concluded that transfer was appropriate and
later centralized all of the plaintiffs' suits in the District of
Maine. The court then created an omnibus docket
captioned "In Re Lac-Mégantic Train Derailment
Litigation," which became an umbrella docket for a wide
swath of third-party claims (including the plaintiffs' suits).

After further jousting (not relevant here), the
plaintiffs sought dismissal of their claims against all of the
named defendants except Canadian Pacific. The district
court granted this request pursuant to a settlement
agreement that was part of MMA's plan of liquidation,
which the district court had confirmed on November 18,
2015. See In re Montreal Me. & Atl. Ry., L.td., No. 1:15-
me-329, 2015 WL 7302223 (D. Me. Nov. 18, 2015); see also
In re Montreal Me. & Atl. Ry., Litd., Bk. No. 13-10670,
2015 WL 7431192 (Bankr. D. Me. Oct. 9, 2015)
(recommending approval of plan of liquidation). This left
Canadian Pacific as the lone defendant in the plaintiffs'
suits.

Canadian Pacific moved to dismiss the plaintiffs'
consolidated complaint, asserting (among other things)
lack of in personam jurisdiction, insufficient service of
process, and forum non conveniens. The plaintiffs
countered by moving for leave to file a second amended
complaint, see Fed. R. Civ. P. 15(a), in which they sought
to add as defendants several Canadian Pacific subsidiaries
based in the United States, including Soo Line Railroad
Company (Soo Line). On September 28, 2016, the district
court granted Canadian Pacific's motion to dismiss on
jurisdictional grounds and denied the plaintiffs' motion to
amend. The court denied all other pending motions as
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moot and entered final judgment in favor of Canadian
Pacific.

On October 26, 2016 — twenty-eight days after the
district court entered final judgment for Canadian Pacific
— the plaintiffs moved for reconsideration in the district
court of the denial of their motion to file an amended
complaint. See Fed. R. Civ. P. 59(e). They annexed a
proposed "Revised Second Amended Complaint" that
sought, as relevant here, to substitute Soo Line for
Canadian Pacific as the party defendant. Canadian Pacific
opposed the motion on a number of grounds, including
timeliness. With respect to that ground, it argued that the
Bankruptey Rules controlled and that, therefore, the
motion for reconsideration came too late. See Fed. R.
Bank. P. 9023 (allowing a fourteen-day window for
motions for reconsideration). In a margin order, the
district court summarily denied reconsideration.

On January 19, 2017, the plaintiffs filed this notice of
appeal, purporting to challenge the denial of the motion
for leave to amend. Roughly three months later, Canadian
Pacific filed a motion for summary disposition under First
Circuit Local Rule 27©, arguing that the plaintiffs’
untimely motion for reconsideration lacked tolling effect
and, thus, rendered the appeal untimely. The plaintiffs
opposed this motion. On February 6, 2019, we denied the
motion and set a briefing schedule. Oral arguments were
heard on March 3, 2021.

II

In this venue, the plaintiffs argue that we have
appellate jurisdiction and maintain that the district court
abused its discretion when it denied their motion for leave
to amend the complaint. Canadian Pacific, though,
continues to press a threshold issue: it contends that we
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lack appellate jurisdiction because the plaintiffs' notice of
appeal was untimely. This contention is premised on two
interlocking assertions. To begin, Canadian Pacific
asserts that the plaintiffs' motion for reconsideration,
which was made outside the fourteen-day window
prescribed by the Bankruptey Rules for such motions, see
Fed. R. Bank. P. 9023, did not toll the running of the
appeal period, see Fed. R. App. P. 4(a) (specifying that in
civil cases not involving the United States, notices of
appeal must be filed within thirty days after the entry of
judgment). Building on this foundation, Canadian Pacific
asserts that the plaintiffs' notice of appeal, which was filed
more than three months after the entry of final judgment
and which did not enjoy the benefit of tolling, was
untimely. We agree that the plaintiffs are unable to cross
this threshold and, thus, our inquiry stops there.

We need not tarry. Federal courts are courts of limited
jurisdiction and, in the absence of jurisdiction, a federal
court is "powerless to act." Am. Fiber & Finishing, Ine. v.
Tyco Healthcare Grp., 362 F.3d 136, 138 (1st Cir. 2004). It
follows that we must rigorously patrol the boundaries of
our appellate jurisdiction. See Commonwealth Sch., Inc. v.
Commonwealth Acad. Holdings LL.C, 994 F.3d 77, 82 (1st
Cir. 2021); Whitfield v. Mun. of Fajardo, 564 F.3d 40, 44
(1st Cir. 2009). If we find jurisdiction lacking, that is the
end of the matter.

Here, the existence of appellate jurisdiction turns
principally on the answer to the following question: do the
Bankruptcy Rules or the Civil Rules govern the
procedures in a case over which a federal court exercises
section 1334(b) jurisdiction as one "related to" a pending
bankruptey proceeding? This question is outcome-
determinative because even though the two sets of rules
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are congruent in many respects, they sometimes differ.
One such difference is crucial here: the Bankruptey Rules
only allow fourteen days for the filing of a motion to
reconsider, see Fed. R. Bank. P. 9023, whereas the Civil
Rules allow twenty-eight days for that purpose, see Fed.
R. Civ. P.59(e). And under either set of rules, only a timely
motion for reconsideration tolls the running of the appeal
period. See Fed. R. Bank. P. 8002(b)(1)(B); Fed. R. App.
P. 4(a)(4)(A)(iv); see also Garcia-Veldzquez v. Frito Lay
Snacks Caribbean, 358 F.3d 6, 9 (1st Cir. 2004) ("An
untimely motion for reconsideration . . . will not toll the
running of the notice of appeal period."). The plaintiffs'
motion to reconsider, filed on October 26, 2016, was timely
if the Civil Rules controlled but untimely if the
Bankruptcy Rules controlled.

To answer this dispositive question, we first review the
bankruptey system and certain historical developments
that contributed to its current configuration. We then
attempt to untangle the intertwined strands that encase
the determination of which set of rules applies to "related
to" cases pending in a federal district court.

A

Our starting point is Congress's passage of the
Bankruptcy Reform Act of 1978 (BRA), which created the
modern bankruptcy system. Prior to that date, federal
district courts exercised plenary jurisdiction over all
bankruptcy matters, with the help of subalterns
designated as referees in bankruptcy. See Bankruptey Act
of 1898, Pub. L. No. 55-541, 2, 33, 30 Stat. 544, 545-46
(1898). These referees acted much as special masters and
resolved bankruptey matters subject to the district court's

review. See id.
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The BRA abolished the referee system and
established in its place a federal bankruptcy court
attached to each federal judicial district. The bankruptey
courts were Article I courts, endowed by Congress with
jurisdiction to resolve matters "arising under title 11 or
arising in or related to cases under title 11." 28 U.S.C.
1471(b), (c¢) (repealed 1984). But this new system hit a
speed bump in 1982: the Supreme Court concluded that
Congress's efforts to endow Article I bankruptcy courts
with the ability to adjudicate matters that were merely
"related to" claims arising under title 11 violated Article
ITI. See N. Pipeline Constr. Co. v. Marathon Pipe Line
Co., 458 U.S. 50, 86-87 (1982); see also U.S. Const. art. I11.
The Court drew a distinction between cases arising under
title 11 of the United States Code (which implicated rights
of congressional creation) and "related to" cases (which
often implicated claims arising under state law
independent of title 11). See Marathon, 458 U.S. at 84-85.
The latter group of cases, the Court reasoned, could not
be resolved by Article I judges, who did not enjoy the
protections embedded in Article III of the Constitution.
See id. at 60.

In the last analysis, Marathon was a judicial
repudiation of Congress's attempt to confer upon Article I
courts broad jurisdiction over all cases loosely connected
to title 11 claims. Aware that its decision would lead to the
dismantling of the recently created bankruptcy system,
the Court stayed its judgment for several months so that
Congress could pick up the pieces. See id. at 88. The stay
expired without agreement on how to reconfigure the
system in a post-Marathon world.
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After several years in which federal district courts
operated under makeshift rules,” Congress finally passed
the Bankruptecy Amendments and Federal Judgeship Act
of 1984 (BAFJA). See Pub. L. No. 98-353, 98 Stat. 333
(1984). Among other things, BAFJA sought to ameliorate
the jurisdictional infirmities pinpointed by the Marathon
Court. Under the aegis of the new statute, district courts
(not bankruptey courts) could exercise jurisdiction over
both bankruptey cases arising under title 11 and those
"related to" title 11 cases. 28 U.S.C. § 1334. Withal, a
district court could refer any such case to a bankruptey
court if it so elected. See 28 U.S.C. § 157(a).

In line with 28 U.S.C. § 1334° and the teachings of
Marathon, the procedures governing the new system
distinguish between "core" and "non-core" cases and
identify different final decisionmakers for each. 28 U.S.C.

Z The Judicial Conference of the United States proposed the
model emergency rule, in anticipation of the stay's expiration, in
September of 1982. See Report of the Proceedings of the Judicial
Conference of the United States, 91 (Sept. 22-23, 1982). Each federal
district court proceeded to adopt its own version of the model rule, as
a placeholder. For a full discussion of this history, the interested
reader may consult Lawrence P. King, The Unmaking of a
Bankruptey Court: Aftermath of Northern Pipeline v. Marathon, 40
Wash. & Lee L. Rev. 99, 115-16 (1983).

% Section 1334 declares that federal district courts have "original
and exclusive jurisdiction of all cases under title 11" as well as "original
but not exclusive jurisdiction of all civil proceedings arising under title
11, or arising in or related to cases under title 11." 28 U.S.C. § 1334(a)-
(b). Although section 1334 delineates two different categories of cases
for jurisdictional purposes, it does not employ the core/non-core
taxonomy found in section 157. See text infra. Even so, that taxonomy
has become entrenched in federal law: cases arising under title 11 are
core cases and "related to" cases are non-core cases. See, e.g., Stern v.
Marshall, 564 U.S. 462, 474-77 (2011); Gupta v. Quincy Med. Ctr., 858
F.3d 657, 662 n.5 (1st Cir. 2017).
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57(b)-(c). With respect to core cases (that is, those cases
arising under title 11), bankruptcy courts may issue final
orders. See id. § 157 (b)(1). But with respect to non-core
cases (that is, those cases "related to" core cases), a
bankruptey court may do no more than submit proposed
findings of fact and conclusions of law to the district court,
subject to de novo review. See id. § 157(c)(1).

It is beyond cavil that, in enacting BAFJA, Congress
carefully distinguished between core and non-core cases
to address the jurisdictional concerns that the Marathon
Court had identified. That distinction informs our
determination of which set of procedural rules — the
Bankruptcy Rules or the Civil Rules -— governs the
adjudication of a non-core, "related to" case in a federal
district court.

Precedent favors the Bankruptcy Rules: all three of
the courts of appeals to have considered the issue have
concluded that the Bankruptcy Rules apply to a non-core,
"related to" case pending in a federal forum. See In re
Celotex Corp., 124 F.3d 619, 629 (4th Cir. 1997) (holding
that "[t]he entire body of Bankruptcy Rules . . . applies to"
such cases); Phar-Mor, Inc. v. Coopers & Lybrand, 22
F.3d 1228, 1238 (3d Cir. 1994) (holding that "Bankruptcy
Rules govern non-core, 'related to' proceedings before a
district court"); Diamond Mortg. Corp. of Ill. v. Sugar, 913
F.2d 1233, 1243 (7th Cir. 1990) (concluding that "nothing
in the literal terms of the pertinent [Bankruptcy] rules . .
. even remotely suggests that they are to be applied
differently in core and non-core proceedings"); cf. Double
Eagle Energy Servs., L.I..C. v. MarkWest Utica EMG,
L.L.C., 936 F.3d 260, 264 (5th Cir. 2019) (finding
Bankruptecy Rule 7004 applicable to "related to" case
arising under state law). The leading treatise in the
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bankruptey field also endorses this view. See 9 Collier on
Bankruptey 1 1001.01 (16th ed. 2016) (stating that both in
the district court and the bankruptey court, Bankruptey
Rules apply to "proceeding arising in or related to [core]
cases"). It is against the backdrop of this emerging
consensus that we turn to the question at hand.

B

We look first to the Bankruptcy Rules themselves —
as we do in the case of any rules promulgated pursuant to
a statute — for guidance in ascertaining the scope of their
applicability. See United States v. Bauz6-Santiago, 867
F.3d 13, 18 (1st Cir. 2017). By their own terms, the
Bankruptey Rules "govern procedure in cases under title
11 of the United States Code." Fed. R. Bank. P. 1001. The
question, then, is whether non-core, "related to" cases —
like the plaintiffs' suits — are deemed to be cases under
title 11.

Read in isolation, the language of Rule 1001 is not
dispositive of this question. The phrase "under title 11 of
the United States Code" does not precisely mirror the
definition of core and non-core cases found in 28 U.S.C. §
157, and the phrase itself — standing alone — does not
compel either a broad or a narrow reading. Section 157
describes core cases as those "arising under title 11," yet
Rule 1001 omits the word "arising." It is difficult to say
whether this omission was meant to signal a distinetion or
was merely a product of inartful drafting.

We think it important that this version of Rule 1001
was adopted in 1987 — well after Congress enacted
BAFJA. Thus, the drafters of the rule must have been
aware of the core/non-core dichotomy that Congress
created. Had the drafters wished to restrict the
applicability of the Bankruptcy Rules to core cases alone,
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they simply could have used section 157's definition of core
cases. The fact that the drafters took a different tack
suggests that the language employed should be read more
broadly. Cf. Ross v. Blake, 136 S. Ct. 1850, 1858 (2016)
("When Congress amends legislation, courts must
'presume it intends [the change] to have real and
substantial effect." (quoting Stone v. INS, 514 U.S. 386,
397 (1995))).

Further support for a broad reading of Rule 1001 and
the phrase "under title 11" is found in section 157 itself.
The statutory text provides that "[b]ankruptecy judges
may hear and determine all cases under title 11 and all
core proceedings arising under title 11...." 28 U.S.C. §
157(b)(1). This language suggests that Congress
envisioned a difference between "cases under title 11" and
core cases. Such a conclusion follows from the venerable
principle that, whenever possible, courts should construe
statutes to give meaning to each word or phrase. See
Gustafson v. Alloyd Co., 513 U.S. 561, 574 (1995); Akebia
Therapeutics, Inc. v. Azar, 976 F.3d 86, 94 (1st Cir. 2020).
Applying this principle, the fact that "cases under title 11"
appears in addition to core cases "arising under title 11"
lends credence to the view that these are two distinct
(albeit overlapping) categories of cases. If both phrases
were intended to define the same universe of cases, there
would have been no point in Congress using two phrases
and joining them with a conjunction. And although this
juxtaposition does not compel a conclusion that non-core,
"related to" cases fall within the "under title 11" taxonomy
employed by the drafters of the Bankruptecy Rules, it
surely leaves that door wide open. See Phar-Mor, 22 F.3d
at 1237 n.14 (explaining that, even though this
phraseology does not "clearly encompass[] related to'
cases, . . . it does not foreclose the possibility").
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While our analysis to this point strongly suggests that
the procedural aspects of non-core, "related to" cases
adjudicated in federal district courts are governed by the
Bankruptey Rules, the sockdolager is found in the
practicalities attendant to the efficient operation of the
modern bankruptey system. If the Civil Rules applied to
non-core cases, a district court adjudicating both core and
non-core cases in any given bankruptcy proceeding would
need to apply two different sets of rules simultaneously.
This anomaly would persist despite the fact that those
cases likely would involve some of the same parties. So,
too, a district court, reviewing a bankruptcy court's
proposed findings of fact and conclusions of law in a non-
core case, see 28 U.S.C. § 157(c)(1), would be bound to
apply the Civil Rules after the bankruptey court already
had applied the Bankruptcy Rules. This curious twist
would render nugatory Bankruptcy Rule 9033(d), which
directs the district court to conduct de novo review of a
bankruptey court's findings and conclusions. Such a
convoluted procedural scheme would be in marked tension
with the bankruptcy system's goal of resolving claims
efficiently. See 98th Cong. Ree. S7620 (daily ed. Jun. 19,
1984) (statement of Sen. Dennis DeConcini) (explaining
that proposed legislation sought "to balance effective
bankruptey administration with the constitutional
concerns reflected in the Marathon decision"); see also
Report of the Commission on the Bankruptcy Laws of the
United States, 93d Cong. H.R. Doc. No. 93-137, pt. I, 2-5
(July 1973).

With such anomalies in mind, at least two of our sister
circuits have explicitly warned against the procedural
hybrid that would result from applying the Civil Rules to
non-core, "related to" cases in federal district courts. See
Phar-Mor, 22 F.3d at 1236-37; Diamond Mortg., 913 F.2d
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at 1243. As Judge Becker observed, such a hybrid would
be ‘"incompatible with the efficient disposition of
bankruptey cases,"” which was "the animating policy
underlying the BAFJA." Phar-Mor, 22 F.3d at 1237.
Similarly, Judge Cudahy noted that it would be
"anomalous" for different rules to govern claims in the
same court, given "the bankruptey scheme's emphasis on
centralization and efficiency." Diamond Mortg., 913 F.2d
at 1243. We, too, think it implausible that Congress could
have intended to create such a Rube-Goldberg-like
adjudicative contraption. We cannot imagine any reason
why Congress would authorize jurisdiction for core and
non-core cases in the same judicial district, see 28 U.S.C.
1334(b), but require the district court to apply a different
set of rules to each. Such a step would be at eross-purposes
with the drafter's admonition that the Bankruptey Rules
"shall be construed . . . to secure the just, speedy, and
inexpensive determination of every case and proceeding."
Fed. R. Bank. P. 1001.

This view is reinforced by the fact that the very
existence of "related to" jurisdiction speaks to the
efficiency goals of the bankruptey system. "Related to"
jurisdiction is designed to put everything in the same
place and, thus, facilitates the efficient disposition of
claims. See In re G.S.F. Corp., 938 F.2d 1467, 1475 (1st
Cir. 1991) (explaining that a case is 'related to" a
bankruptey proceeding if its resolution "could conceivably
have any effect on the estate being administered in
bankruptey") (emphasis supplied) (internal quotation
omitted). It seems obvious to us that the best way to
effectuate this goal is for "both the bankruptcy judges and
the district court judges [to] apply the same set of
procedural rules in all proceedings having a nexus to a
bankruptey case." Phar-Mor, 22 F.3d at 1237.
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That Congress took great care to preserve uniformity
and efficiency in other areas of the Bankruptcy Rules is
consistent with our appraisal of Congress's overarching
goal. In Diamond Mortgage, for example, the court
considered whether a particular service-of-process
requirement in the Bankruptey Rules applied to a non-
core, 'related to" case. See 913 F.2d at 1242-43. The court
concluded that creating mismatched procedural rules for
core and non-core cases would serve only to frustrate
BAFJA's objective of simplifying the bankruptcy system.
See id. at 1243. The court found it telling that the drafters
of the Bankruptcy Rules have made no effort to
distinguish between core and non-core cases with respect
to the service-of-process requirement. See id.

Similar reasoning can be applied to the facts at hand.
Just as the drafters of the Bankruptcy Rules made no
explicit distinction between core and non-core cases in
formulating the service-of-process rule, they made no
such distinction in formulating Rule 1001. And here — as
in the Diamond Mortgage scenario — the drafters were
aware of BAFJA's core/non-core distinction but eschewed
that distinction when drafting Rule 1001.

We also recognize that 28 U.S.C. § 2075, which
empowers Congress to authorize bankruptey rules
proposed by the judiciary, places primacy in the United
States Code. Accordingly, any conflict between a
statutory provision and the Bankruptey Rules would have
to be resolved in favor of the former." See 9 Collier on

* This hierarchy does not have deep historical roots. Prior to 1978,
the statute provided that "[a]ll laws in conflict with such rules shall be
of no further force or effect after such rules have taken effect." 28
U.S.C. § 2075 (1964). But Congress amended the statute in 1978,
deleting that sentence. See 28 U.S.C. § 2075 (1978).
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Bankruptey 1 1001.01 ("In the event of inconsistency
between the statute and the rules, the statute controls.").
Here, however, we see no conflict between BAFJA and a
broad construction of Rule 1001.

The plaintiffs have a fallback position. They strive to
persuade us that a district court, presiding over a non-
core, "related to" case, may choose to apply either the Civil
Rules or the Bankruptcy Rules. We are not convinced:
such a pick-and-choose approach cannot be gleaned from
the statutory text, the Bankruptcy Rules, the Civil Rules,
or any combination of those sources. To cinch the matter,
the plaintiffs' position finds no purchase in the case law.

We begin by noting that the plaintiffs' argument is
incompatible with the text of the Civil Rules. Congress
expressly provided that the Civil Rules only apply to
bankruptcy cases "to the extent provided by the
[Bankruptcy Rules]." Fed. R. Civ. P. 81(a)(2). This
provision would make no sense if the plaintiffs' expansive
notion of the district court's discretion was correct, and
the canons of statutory interpretation do not favor
constructions that reduce words or phrases within a
statute to mere gibberish. See Nat'l Ass'n of Mfrs. v. Dep't
of Def., 138 S. Ct. 617, 632 (2018) (explaining that "the
Court is 'obliged to give effect, if possible, to every word
Congress used" (quoting Reiter v. Sonotone Corp., 442
U.S. 330, 339 (1979))).

What is more, nothing in either section 157 or Rule
1001 indicates that a district court has any discretion as to
which set of rules applies in a given case. If district courts
were to be accorded this considerable latitude, we think
that either Congress or the drafters of the Bankruptcy
Rules would have said as much. Read naturally, section
157 instructs that the Civil Rules stop where the
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Bankruptey Rules begin — a proposition that is antithetic
to the plaintiffs' pick-and-choose approach.

We add, moreover, that the plaintiffs misconstrue the
case law that they cobble together in support of the pick-
and-choose approach. Contrary to the plaintiffs'
representation, Diamond Mortgage says nothing about
discretion: that case merely holds that if a court
determines that the Bankruptcy Rules apply, it then
"must determine the proper procedures to be followed in
the case." 913 F.2d at 1241. The court's statement that
district courts "may apply the Bankruptcy Rules in
appropriate cases," id., is not a commentary on the
exercise of discretion in a particular case but, rather, an
affirmation that Congress, by enacting BAFJA, enabled
district courts to hear bankruptcy cases and apply the
Bankruptey Rules.”

Laboring to turn dross into gold, the plaintiffs note
that the court below alluded to the Civil Rules on several
occasions. That is true as far as it goes — but it does not
take the plaintiffs very far. The Bankruptcy Rules
incorporate many of the Civil Rules, see, e.g., Fed. R.
Bank. P. 7002, and the plaintiffs have not pointed to any
occasion when the court below purposed to address the
question of which set of rules applied to the matters before
it. And while greater clarity on the part of district courts
is always to be applauded, a lack of clarity on the district

® The plaintiffs' efforts to siphon out particular language from
other cases is no more helpful. None of those cases, see Rosenberg v.
DVI Receivables XIV, LLC, 818 F.3d 1283 (11th Cir. 2016); Phar-
Mor, 22 F.3d 1228, stands for the proposition that district courts have
discretion to pick and choose whether to apply the Civil Rules or the
Bankruptcy Rules in non-core, "related to" cases.
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court's part does not vitiate our obligation to determine
which set of rules applies in this case.

In a variation on this theme, the plaintiffs try to spin
this lack of clarity as unfairly sandbagging them. They
suggest that they had no notice that the Bankruptcy Rules
were controlling. On this record, there is no room for an
equitable exception to the quintessentially legal
determination of which set of rules applies to a particular
case. Cf. Bowles v. Russell, 551 U.S. 205, 214 (2007)
(holding that federal courts have "no authority to create
equitable exceptions to jurisdictional requirements" such
as the "timely filing of a notice of appeal").

Here, moreover, the plaintiffs' notice-based concerns
ring hollow. After all, the plaintiffs joined in the request to
transfer their cases from other federal courts to the
District of Maine as cases 'related to" a pending
bankruptey proceeding within the purview of 28 U.S.C. §
157(b).° At that time, the existing case law, though sparse,
put them squarely on notice that the Bankruptey Rules
would apply. See Celotex, 124 F.3d at 629; Phar-Mor, 22
F.3d at 1238; Diamond Mortg., 913 F.2d at 1241. And the
leading treatise on bankruptey law reinforced this
conclusion. See 9 Collier on Bankruptcy, 11001.01 ("Scope
of Rule 1001"). Given this legal landscape, the plaintiffs
scarcely can be heard to complain that they were not on
notice that the Bankruptey Rules likely would apply to the
transferred cases.

6 Indeed, many of the plaintiffs' suits originally had been removed
from state courts to federal district courts under the auspices of 28
U.S.C. § 1334(b).
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We need go no further.” The text of the Bankruptcy
Rules, read in conjunction with Congress's redesign of the
bankruptey system in 1984, makes pellucid that the
Bankruptcy Rules apply to non-core, "related to" cases
adjudicated in federal district courts under section
1334(b)'s "related to" jurisdiction. We so hold. To rule
otherwise would not only create a split in the circuits and
leave district courts in a procedural labyrinth but also
would severely undermine Congress's efficiency-oriented
goals.

III

Our holding that the Bankruptcy Rules govern the
procedural aspects of this case ends the matter.® On these
facts, Bankruptey Rule 9023 demands a finding that the
plaintiffs'’ motion to reconsider was untimely and,
therefore, the deadline for filing a notice of appeal expired
thirty days after the district court entered final judgment
on September 28, 2016. See Fed. R. App. P. 4(a).
Consequently, the plaintiffs' attempted appeal is untimely
and must be dismissed for want of appellate jurisdiction.
All parties shall bear their own costs.

So Ordered.

"To be sure, it might be open to the plaintiffs to argue that even
if their appeal is untimely with respect to the denial of their motion to
amend, it is nonetheless timely with respect to the denial of their
motion for reconsideration. See Air Line Pilots Ass'n v. Precision
Valley Aviation, Ine., 26 F.3d 220, 223- 24 (1st Cir. 1994). Before us,
however, they have not made that argument, so it is waived. See
United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990).

8 Although the parties have briefed and argued other issues
pertaining both to jurisdiction and to the merits, our holding makes it
unnecessary to address them. See, e.g., Vaqueria Tres Monjitas, Inc.
v. Comas-Pagan, 772 F.3d 956, 960 (1st Cir. 2014); Deniz v. Mun. of
Guaynabo, 285 F.3d 142, 149-50 (1st Cir. 2002).
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APPENDIX B

UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

IN RE: LAC MEGANTIC TRAIN 1:16-¢v-01001-JDL
DERAILMENT LITIGATION

ORDER ON THE PLAINTIFFS’ MOTION FOR
LEAVE TO FILE A SECOND AMENDED
COMPLAINT

This cases arises from a July 6, 2013, train
derailment and explosion in Lac Mégantic, Quebec, as
discussed in greater detail in this court’s Order on
Canadian Pacific Railway Company’s Amended Motion to
Dismiss. The derailment spawned litigation in both Illinois
and Texas, with multiple plaintiffs (the “Plaintiffs”)
asserting claims for negligence and wrongful death
against a multitude of defendants, all of whom have since
settled with the exception of Canadian Pacific Railway
Company (“CP”).

The cases which comprised the Illinois and Texas
litigation are all now before this court, having been
ordered transferred to the District of Maine by me
pursuant to the authority established in 28 U.S.C. §
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157(b)(5)." On April 26, 2016, all thirty-nine cases were
consolidated into the instant case, and four fully-briefed
substantive motions (the “Common Motions”) were
deemed filed as to all parties. ECF No. 1 at 2. One of the
Common Motions was the Plaintiffs’ Motion for Leave to
File a Second Amended Complaint (ECF No. 3), which
was originally filed in December 2015 by the plaintiffs in
Roy v. Western Petroleum Co., et al., 1:14-cv-00113, ECF
No. 248; and Grimard v. Rail World, Inc., et al., 1:15-cv-
00250, ECF No. 83. Oral argument on the Common
Motions, including the Plaintiffs’ Motion for Leave to File
a Second Amended Complaint, took place on July 13, 2016.

In their motion, the Plaintiffs seek to add CP’s
corporate parent and affiliates as defendants. For the
reasons explained below, I deny the motion.

I. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure
15(a)(2), the Court “should freely give leave [to amend]
when justice so requires.” Accordingly, leave to amend
should be granted where there is no “undue delay, bad
faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments

! For a list of individual case numbers, see ECF No. 1 at 1. Two cases
that were originally filed in the Circuit Court of Cook County, Illinois,
Roy v. Western Petroleum Co., et al., 1:14-cv-00113, and Grimard v.
Rail World, Inc., et al., 1:15-c¢v-00250, were removed to the U.S.
District Court for the Northern District of Illinois before being
transferred to the District of Maine in 2014. Another 35 cases followed
the same trajectory from the Circuit Court of Cook County to the
Northern District of Illinois before being transferred to the District
of Maine in 2016, along with two cases from the U.S. District Court
for the Northern District of Texas. See Audet, et al. v. Deviar Energy
Marketing, LLC, et al., 1:16-cv-00105-JDL; Boulanger, et al. v. Arrow
Midstream Holdings, LLC, et al., 1:16-cv-00106-JDL.
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previously allowed, undue prejudice to the opposing party
by virtue of allowance of the amendment, [or] futility....”
Foman v. Davis, 371 U.S. 178, 182 (1962); see also Chiang
v. Skeirik, 582 F.3d 238, 244 (1st Cir. 2009). If leave to
amend is sought before discovery is complete and neither
party has moved for summary judgment, an amendment
will be denied if the proposed amendment fails to state a
claim and is, therefore, futile. See Hatch v. Dept. for
Children, Youth and Their Families, 274 F.3d 12, 19 (1st
Cir. 2001). “Futility” is gauged by the criteria of Rule
12(b)(6). Id.

To survive a Rule 12(b)(6) motion to dismiss, “a
complaint must contain sufficient factual matter, accepted
as true, to ‘state a claim for relief that is plausible on its
face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
In considering the merits of a motion to dismiss, the Court
must accept as true all well-pleaded factual allegations in
the complaint and draw all reasonable inferences in the
plaintiff's favor. Gargano v. Liberty Intern. Underwriters,
Inc., 572 F.3d 45, 48 (1st Cir. 2009). The Court must
examine the factual content of the complaint and
determine whether those facts support a reasonable
inference “that the defendant is liable for the misconduct
alleged.” Iqbal, 556 U.S. at 678. The complaint must
contain “sufficient factual matter . . . to state a claim to
relief that is plausible on its face.” Id. (quoting Twombly,
550 U.S. at 570) (internal quotations omitted). “If the
factual allegations in the complaint are too meager, vague,
or conclusory to remove the possibility of relief from the
realm of mere conjecture, the complaint is open to
dismissal.” Haley v. City of Boston, 657 F.3d 39, 46 (1st
Cir. 2011) (internal citations omitted).
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I1. ANALYSIS

The proposed second amended complaint adds
CP’s Canadian parent corporation, Canadian Pacific
Railway Limited (“CPL”), as a defendant. ECF No. 3-1 at
5, 12. CPL is headquartered in Calgary, Alberta, Canada.
Id. The proposed second amended complaint also adds as
defendants CP’s three U.S. affiliates: the Soo Line
Railroad Company (“CP-Soo”), which is incorporated in
Minnesota; the Delaware and Hudson Railway Company,
Inc. (“CP-D&H”), which is also incorporated in
Minnesota; and the Dakota, Minnesota & Eastern
Railroad Company (“CP-DM&E”), which is incorporated
in Delaware. Id.

The proposed second amended complaint also
contains two new pertinent allegations: that CPL operates
the four subsidiary corporations as a common enterprise
under the “Canadian Pacific” brand, id. at 26, q 156, and,
that CPL “directly and/or through its subsidiaries,
operates a transportation, logistics, and management
company which maintains over 14,000 miles of track
extending throughout Canada and into the U.S. industrial
centers of Chicago, Newark, Philadelphia, Washington,
New York City, and Buffalo[,]” id. at 26, 1 155; see also id.
at 5-6, 1 2.

Throughout the proposed second amended
complaint, “CP” is treated as including all five companies,
and therefore, the remaining factual allegations contained
in the proposed amendment relate to all of the CPL
affiliates rather than any one company. See id. at 26, 1 156.
Thus, for example, alleging that “CP transported seventy-
two DOT-111 tankers filled with mislabeled volatile crude
oil from New Town, North Dakota to Cote Saint-Luel[,]”
id. at 27, 1 159, the proposed second amended complaint
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treats CPL, CP, CP-Soo, CP-D&H, and CP-DM&E as a
single entity in the allegation. This is true for every
allegation levied against “CP” in the proposed second
amended complaint. See id. at 26-35, 11 155 - 175.

The proposed second amended complaint’s
treatment of all of the CPL-related entities as a single
entity does not satisfy the Igbal pleading standard
because that treatment is not supported by any facts
beyond the bare conclusory allegations that CPL
“operates a transcontinental railway . . . through its
subsidiaries[,]” ECF No. 3-1 at 5, 1 2 (emphasis added);
see also id. at 26, 1 155, and that it operates such a railway
“as a common enterprise under the ‘Canadian Pacific’
brand,” id. at 26, 1 156. Absent from the proposed
amendment are factual allegations concerning CPL’s
corporate governance and operations, or that of its
subsidiaries, or any other facts that would support a
reasonable inference that the common enterprise
assertion is true. See ECF No. 3-1.

I also note that the Plaintiffs’ Motion for Leave to
File Second Amended Complaint contains no discussion of
the common enterprise issue. See ECF No. 3. Instead, the
Plaintiffs assert that “further investigation since the filing
of the original complaint has revealed additional parties
whom Plaintiff[s] believe[ ] are or may be responsible” for
the derailment and explosion. /d. at 4. This assertion does
not shed light on how the facts alleged in the proposed
second amended complaint support the conclusion that
CPL and its affiliates are in fact a common enterprise. The
Plaintiffs also argue that their proposed second
amendment is not futile because they have alleged that
“Defendants breached [their] duty to Plaintiff[s] by taking
certain actions inconsistent with [their] knowledge of . . .
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the known risks associated with DOT-111 tank cars or the
explosive nature of [Bakken Formation oil].” Id. at 5. Yet
the proposed second amended complaint does not allege
which defendant or defendants had such knowledge, nor
how their relationship to CPL constituted a common
enterprise.

Furthermore, at the July 13, 2016 hearing, the
Plaintiffs argued that the purpose of the proposed
amendment was “to capture those affiliates that we
subsequently learned were the ones operating the train
and join them in the complaint[,]” ECF No. 25 at 82:2-4,
and that “the allegations are that they acted as a common
enterprise because Soo Line was the vehicle through
which Canadian Pacific operated this train[,]” id. at 83:3-
5. Yet the proposed second amended complaint does not
allege that Soo Line, or any other CPL subsidiary,
operated the train before it crossed the U.S.-Canadian
border. See ECF No. 3-1.

The Plaintiffs also contended at the hearing that
“[t]here is a common enterprise claim under Illinois law
that has also been asserted.” ECF No. 25 at 82:6-7. 1
presume that this is a reference to the fact that Counts
One and Two of the proposed second amended complaint,
which assert claims for wrongful death and in-concert
negligence® under the Illinois Wrongful Death Act, 740

% In Count Two, the Plaintiffs assert that Defendants World Fuel
Service Corporation and Dakota Plains Holdings, Inc. (the
“Suppliers”) acted “in concert” with Defendants Edward Burkhardt,
Rail World, Inc., and the Montreal, Maine & Atlantic Railroad (the
“Railworld Shippers”) and CP (defined to include CPL and all of its
subsidiaries) to transport the shipment of oil from North Dakota to
Quebec. See ECF No. 3-1 at 30, 9 168. The “in concert” allegation is not
focused upon the relationship between CP and its corporate affiliates.
See id.
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ILCS 180, et seq., list CPL and its four subsidiaries as the
defendants. See ECF No. 3-1 at 26, 30. However, the
Plaintiffs do not cite to any specific provision of the Illinois
Wrongful Death Act, see id. at 26-35, and they offer no
explanation for how this Illinois statute serves to support
their contention that CP and its corporate affiliates
operated as a common enterprise, see id.; see also ECF
No. 3.

Because “a court considering a motion to dismiss
can choose to begin by identifying pleadings that . . . are
no more than conclusions [and] are not entitled to the
assumption of truth[,]” Iqbal, 556 U.S. at 679, I conclude
that the plaintiffs’ common enterprise allegation is too
conclusory “to remove the possibility of relief from the
realm of mere conjecture[.]” Haley, 657 F.3d at 46. The
plaintiffs’ other factual allegations are tainted because
they follow from the common enterprise allegation— i.e.,
they contend that “CP,” defined as all five Canadian and
U.S. companies, acted or failed to act so as to be liable to
the plaintiffs. See ECF No. 3-1 at 27-35, 11 157-175.

For the foregoing reasons, the Plaintiffs’ motion
for leave to file a second amended complaint (ECF No. 3)
is DENIED for futility.

SO ORDERED.

This 28th day of September 2016.

JON D. LEVY
U.S. DISTRICT JUDGE
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APPENDIX C

UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

IN RE: LAC MEGANTIC TRAIN 1:16-¢v-01001-JDL
DERAILMENT LITIGATION

JUDGEMENT OF DISMISSAL

In accordance with the Order on Canadian Pacific
Railway Company’s Amended Motion to Dismiss entered
by the Court on September 28th, 2016;

JUDGMENT of dismissal without prejudice is
hereby entered.

CHRISTA K. BERRY,
CLERK

By: /s/ Michelle Thibodeau,
Deputy Clerk

Dated September 28, 2016
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APPENDIX D

UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

IN RE: LAC MEGANTIC TRAIN 1:16-c¢v-01001-JDL
DERAILMENT LITIGATION

ORDER denying 33 Motion for Reconsideration by
JUDGE JON D. LEVY. (LEVY, JON). (Entered:
01/09/2017).
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APPENDIX E

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

No. 17-1108

IN RE: LAC MEGANTIC TRAIN DERAILMENT LITIGATION

ANNICK RO0Y, as special administrator of THE ESTATE OF
JEAN-GUY VEILLEUX, deceased; individually and as next
friend of minor, F.R.V.; SAMUEL AUDET; BELAND
AUDET; EMANUEL BAILLARGEON; SANDRA
BAILLARGEON; JEAN BOYLE BARRETT BEAUDOIN;
GABRIEL BEAUDOIN; JOCELYN BEAUDOIN; RAYMOND
BEAUDOIN; YVES BERNIER; GERARD BOLDUC; MARIE
CLAUDE BOUCHARD; MICHEL BOUCHARD; SUZIE
BOUCHARD; PIERRETTE BOUCHER LAFONTAINE;
ROUVILLE BOUCHER; MICHEL BOULANGER; DANIEL
BOULE; PIERRE BOULET; PIERRETTE BOULET; HELENE
BOURGEOIS; GHISLAIN CHAMPAGNE; LINE CHAMPAGNE;
DENIS CHAREST; PASCAL CHAREST; DANIEL CHARRIER,;
SYLVAIN COTE; ANNETTE DOYON; DENISE DUBOIS;
MARTIAL DUPIUIS; SERGE FAUCHER; YVES FAUCHER;
LEA FAVREAU; FRANCE FORTIER; YANNICK GAGNE;
DANIEL GENDRON; MELANIE GERHARD; GRAVURE
MEGANTIC; MARIO GRIMARD; GROUP EXCA INC.; NANCY
GUAY; ERIC JOUBERT; JEANNOT LABRECQUE; DANIELLE
LACHANCE; LUCILLE LACHANCE; PIERRETTE
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LACHANCE; SYLVIE LACROIX; ANGELIQUE LAFONTAINE;
ANNA LAFONTAINE; CHRISTIAN LAFONTAINE; CLEMENT
LAFONTAINE; EXCA LAFONTAINE; JONATHAN
LAFONTAINE; JOSIE LAFONTAINE; LISA LAFONTAINE;
LUC LAFONTAINE; MARILOU LAFONTAINE; ROSEMARY
LAFONTAINE; LOUISE LAJEUNESSE; GUILLAUME
LAPIERRE; HENRIETTE LATULIPPE; MARCEL LAVOIE;
MAYLA; MARCHE VALIQUETTE LTEE; JOSEE MORIN;
CLEMENT PEPIN; YANNICK PEPIN; FRANCE PICARD;
LOUISETTE PICARD; MATHIEU PICARD; CLAUDE
PLANTE; MANON RODRIGUE; DORIS ROY; GARAGE JEAN
RoY; JEAN-GUY ROY; GINETTE ROY; JULIE ROY;
SERVICES ESTHTIQUES MALYA; BERNARD ST-HILAIRE;
BILLY TURCOTTE; CELINE TURCOTTE; MARC VACHON;
LOUISE VALIQUETTE; PHILIPPE VALIQUETTE; RENE
BOUTIN; SOPHIE BOUTIN; ROXANNE BOUTIN; CAROLINE
TREMBLAY, INDIVIDUALLY AND AS REPRESENTATIVE OF
THE ESTATE OF GUY BOLDUC, DECEASED; AS NEXT
FRIEND OF S.B., A MINOR; AND AS NEXT FRIEND OF A-
C.B., AMINOR; JACQUES BOLDUC; SOLANGE
GAUDREAULT; MARIO BOLDUC; CYNTHIA BOULE,
individually and as representative of the estate of sylvie
charron, deceased; and as next friend of A.B., A MINOR;
JEAN-GUY BOULE; THERESE POULIOT, individually and
as representative of the estate of real custeau, deceased,
SIMON CUSTEAU, individually and as next friend of J.C., a
minor; SONIA PEPIN; RICHARD CUSTEAU; SYLVIE
CUSTEAU, individually and as representative of the estate
of SUZANNE CUSTEAU, deceased; MICHAEL CUSTEAU;
KARINE LAFONTAINE; REJEAN CUSTEAU; CLAUDE
TURMEL; KATHLEEN BEDARD; KIM TURMEL, individually
and as next friend of A.L., a minor; as next friend of
M.L., a minor; as next friend of L.-A.N., a minor and as
next friend of E.N., a minor; JOSEE BOLDUC; VINCENT
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NADEAU; GUYLAINE ST-LAURENT, as representative of
the estate of NATACHAT GAUDREAU, deceased; JOANIE
TURMEL; CHANTAL GAUDREAU; FRANCOIS POULIN,
individually and as representative of the estate of LUCIE
VADNAIS, deceased; ESTEL BLANCHET; SYLVIE VADNAIS;
PAULINE THEBERGE; ELISABETH VADNAIS; DIANE
GIROUX RODRIGUE, as representative of the estate of
JACQUES GIROUX, DECEASED; MARIE-EVE POULIN;
ANDRE GIROUX; SERGE MORIN, individually and as co-
representative of the estate of KAVEN MORIN, deceased;
RAYMOND LAPOINTE; NANCY DUCHARME, individually
and as co-representative of the estate of KAVEN MORIN,
deceased; JOANNIE LAPOINTE; KATHLEEN MORIN;
LUCIE BOUTIN; MICHAEL VALLERAND; GENEVIEVE
BRETON; GINETTE DOSTIE; TAXI MEGANTIC ENR;
FIDUCIE FAMILIALE FRANCOIS JACQUES, individually
and on behalf of the estate of DOMINIK LEBLANC;
SOCIETE DE GESTION JEAN-PIERRE JACQUES INC.;
DUBE EQUIPMENT DE BUREAU INC.; 9020-1468 QUEBEC
INC.; VIA BEAUTE SANTE ENR; BOLDUC CHAUSSURES
LTE; CLINIQUE DENTAIRE MARIE-PIER DUBE INC.;
MICHEL CHARLAND; SOCIETE EN COMMANDITE PROJET
SHIER; JEAN VADNAIS; ISABELLE BEAUDRY; CLERMONT
PEPIN, as special administrator of the estate of ERIC
PEPIN-LAJEUNESSE, deceased; PASCAL LAFONTAINE, as
special administrator of the estate of KARINE
LAFONTAINE, deceased; LOUISE COUTURE; MARIO
SEVIGNY; MARC-ANTOINE SEVIGNY; LOUISE BRETON;
GINETTE CAMERON; MANON BOLDUC; SANDY BEDARD,
as special administrator of the estate of MICHEL
GUERTIN, JR.; HERBERT RATSCH, as special
administrator of the estate of WILLFRIED HEINZ
RATSCH, deceased; GENEVIEVE DUBE; MICHELLE
GABOURY, as special administrator of the estate of KEVIN
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ROY, deceased; GASTON BEGNOCHE, as special
administrator of the estate of TALITHA COUMI
BEGNOCHE, deceased; DAVE LAPIERRE; MARIE-EVE
LAPIERRE; LISETTE BOLDUC; STEVE BOLDUC; MAUDE
FAUCHER; KARINE PAQUET; GUY PAQUET, as special
administrators of the estate of ROGER PAQUET, deceased,;
JACQUES MARTIN; SOLANGE BELANGER, as special
administrator of the estate of JIMMY SIROIS, deceased,;
GUY BOULET; ELISE DUBOIS-COUTURE, as special
administrator of the estate of DAVID LACROIX-
BEAUDOIN, deceased; LILY RODRIGUE; REJEAN ROY, as
special administrator of the estate of MLISSA ROY,
deceased; ALEXTA DUMAS-CHAPUT, as special
administrator of the estate of MATHIEU PELLETIER,
deceased; THERESA POULAN DUBOIS, as special
administrator of the estate of DENISE DUBOIS, deceased;
CHRISTIANE MERCIER, as special administrator of the
estate of MARIANNE POULIN, deceased; ROBERT PICARD;
JUSTINE LAPOINTE; ERIC BILODEAU, as special
administrator of the estate of KARINE CHAMPAGNE,
deceased; MICHELINE VEILLEUX; RICHARD TURCOTTE,
as special administrator of the estate of ELODIE
TURCOTTE, deceased; MARIE-JOSEE GRIMARD, as special
administrator of the estate of HENRIETTE LATULIPPE,
deceased; ALAINE BIZIER, individually and as
representative of the estate of DIANE BIZIER, deceased,
STEVE ROY, individually and on the behalf of minor Y.R.;
ISABELLE BOULANGER, individually and as
representative of the estate of FREDERIC BOUTIN,
deceased; COLETTE LACROIX BOULET; JOANNE
PROTEAU, as special administrator of the estate of
MAXIME DUBOIS, deceased; GABRIELLE LAPOINTE;
HELEN LYNN BARRETT BEAUDOIN; MALYA; PIERRE
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PICARD; BOUTIQUE DE LA GARE INC.,
Plaintiff-Appellants,

MAURICE GAGNE; JACQUES GRENIER; BAR LAITIER;
JOSEE LAJEUNESSE; LAMBREQUIN; LISA FLEURY
LARANGE; LOGI-BEL; MARCHE METRO; ANDRE MARTIN;
MELISSA ROBERT, individually and as next friend of
ELYKA RICHARD and MEGANE RICHARD; MUSI-CAFE;
NETTOYEUR MODERNE SENC; MELANIE POIRER;
POULET FRIT IDEAL; PATRICK RODRIGUE; JEAN
TANGUAY; THE HERITAGE BUILDING; JEAN-YVES
FORTIN; ERICLAVALLEE; ANNIE-JULIE BLAIS; JACQUES
DUBE; GERALD RODRIGUE; CLAUDETTE RODRIGUE;
JULIE HAMEL, individually and as next friend of
NATHAN FOUQUET; FREDERIC FOUQUET; LORRAINE
BEAUDOIN-LANGLOIS; 9219-0610 QUEBEC INC, d/b/a
Ariko Restorant & Bar; MIRKO COUTURE; JEAN-
FRANCOIS DROUIN; MARIE-CLAUDE PEPIN-VERDO;
SYLVAIN RANCOURT; CLEMENTE RANCOURT; NICOLE
LAPIERRE; ANTOINE LECLERC; CLAUDE CHARRON;
PHARMACIENS INC.; VARIETE CLAUDE CHARRON INC;
VARIETE CLAUDE CHARRON; CENTRE FUNERAIRE
JACQUES ET FILS INC.; JEAN-PIERRE JACQUES;
FRANCOIS JACQUES; CAROL BEGIN; JEAN DUBE; ANDRE
FLUET DUBE; PASCAL HALLE; ANGELE GODBOUT;
DENISE POULIN; DENIS BOLDUC; MARIE-PIER DUBE,
individually and as next friend of L.C., a minor, and as
next friend of X.C., a minor; JACQUES LAPRISE; STEVEN
HALLE; GESNER BLENKHORN; ANDRE VALIQUETTE;
PASCALE LACROIX; GORDON BEAUDOIN; FORCE ACTION
NUTRITION,

Plaintiffs,
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V.

CANADIAN PACIFIC RAILWAY COMPANY,
Defendant-Appellee,

S00 LINE RAILROAD COMPANY, d/b/a Canadian Pacific
Railway; DELAWARE AND HUDSON RAILROAD COMPANY
INC., d/b/a Canadian Pacific Railway; DAKOTA
MINNESOTA AND EASTERN RAILROAD CORPORATION,
d/b/a Canadian Pacific Railway; CANADIAN PACIFIC
RAILWAY LIMITED,

Defendants.

Before
Howard, Chief Judge,
Selya, Lynch, Thompson, Kayatta, and Barron, Circuit
Judges, Katzmann, Judge.”

ORDER OF THE COURT

Entered: September 8, 2021

The petition for rehearing having been denied by
the panel of judges who decided the case, and the petition
for rehearing en bane having been submitted to the active
judges of this court and a majority of the judges not
having voted that the case be heard en banc, it is ordered

" Of the United States Court of International Trade, sitting by
designation.
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that the petition for rehearing and the petition for
rehearing en banc be denied.

By the Court:

Maria R. Hamilton, Clerk
ce:
Mitchell A. Toups
Jeffrey D. Sternklar
Peter J. Flowers
George W. Kurr Jr.
Jason C. Webster
Ted A. Meyers
Matthew W.H. Wessler
Aaron P. Burns
Paul Joseph Hemming
Timothy Robert Thornton
Mark F. Rosenberg
Leah Ceee O. Boomsma
Robert James Keach
Paul McDonald
D. Sam Anderson
Timothy John McKeon
Lindsay Zahradka Milne
Letson Douglass Boots



