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Chief Justice Mike McGrath delivered the Opinion of the Court.

q1 The Montana Public Service Commission (“PSC”) and NorthWestern Energy
(“NorthWestern™) appeal an order of the Eighth Judicial District Court, Cascade County,
reversing and remanding the PSC’s order setting terms and conditions of MTSUN, LLC’s
(“MTSUN?”) proposed 80 megawatt (“MW”) solar project near Billings, Montana.
2 We réstate the following issues on appeal as dispositive and do not address other
issues raised:
Issue One: Whether the District Court erred in determining that the PSC arbitrarily
and unlawfully found that MTSUN did not establish a legally-enforceable obligation

under PURPA and therefore was not entitled to agreed-upon contract terms.

Issue Two: Whether the PSC exceeded its authority in upending the parties’ agreed-
upon contract terms established by MTSUN ’s legally-enforceable obligation.

Issue Three: Whether the District Court erred when it concluded that the PSC
arbitrarily and unreasonably calculated MTSUN’s capacity contribution in
determining avoided costs. ‘
;3 We affirm.
FACTUAL AND PROCEDURAL BACKGROUND
94  Before addressing the merits of the case, we contextualize the issues presented by
providing necessary background information on the governing laws, practices of the PSC,
and the relevant factua} and procedural history of the present action. Regarding the
background of applicable federal and state law, as well as the historical practices of the

PSC, we incorporate by reference this Court’s discussion in Vote Solar v. Mont. Dept. of

Pub. Serv. Regulation, 2020 MT 213, 94 4-17, 401 Mont. 85, _ P3d



PURPA Background

95  In addition to the Public Utility Regulatory Policies Act (“PURPA”) background
provided in Vote Solar, | 3-17, it is necessary to discuss another component of PURPA
that was not at issue in Vote Solar but is in this case. PURPA and Montana’s
implementation of PURPA requires that for larger qualifying facilities (“QFs”)—those
between three and 80 MWs—avoided-cost purchase prices be established between the QF
and the purchasing public utility through a negotiated contract, on an “as available” basis,
or pursuant to a “legally-enforceable obligation” (“LEO”), whereas smaller QFs—Iless than
3 MWs—receive a standard avoided-cost rate that is set by the PSC itself every two years.
16 US.C. § 824a-3(a), (m)(6); § 69-3-601(3)(c), MCA; 18 C.F.R. § 292.304(c), (d);
Admin. R. M. 38.5.1902(5), 38.5.1909. This dispute is centered on PURPA’s legally-
enforceable obligation component.
PURPA’s Legally-Enforceable Obligation

96 Under its PURPA authority, see 16 U.S.C. § 824a-3(a), the Federal Energy
Regulatory Commission (“FERC”) has established that a QF can séll power to a utility via
a LEO, rather than under a contract. . 18 C.F.R. § 292.304(d)(2); see Midwest Renewable
Energy Projects, LLC, 116 FERC {61017, 61073 (July 7, 2006) (holding “[t]hat Congress
used the term °‘contract or obligation’ in drafting section 210(m)(6) [16 .U.S.C.
§ 824a-3 (m)(6)] suggests that Congress inteﬁded that the Commission continue to protect
both contracts and obligations that had not yet ripened into contracts but were ‘in effect or
pending approval’”’). A LEO is a “non-contractual, but binding” commitment from a QF

to sell power to a utility. Cedar Creek Wind, LLC, 137 FERC q 61006, 61023 (Oct. 4,
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2011). The phrase is used to prevent an electric utility from avoiding its PURPA
obligations by refusing to sign a contract, or “from delaying the signing of a contract, so
that a later and lower avoided cost is applicable.” Cedar Creek Wind, 137 FERC at 61024.
Accordingly, the establishment of a LEO turns on “the QF’s commitment, and not the
utility’s actions,” and when a QF commits itself to sell to an electric utility, it “also commits
the electric utility to buy ﬁ'lom the QF.”! FLS Energy, Inc., 157 FERC § 61211, 61730-31,
(Dec. 15, 2016) (emphasis in original). Importantly, the date that a LEO is formed is the
date that the QF has the right to haveA its avoided-cost rate determined. 18 C.F.R.
§ 292.304(d)(2)(ii).

97 The primary legal issue surrounding the LEO provision of PURPA is whether and
when a QF has committed itself to sell to an electric utility. Relevant here, FERC provides
that a QF commits itself to sell electricity to a utility through either a signed contract or
when the QF petitions a state utility commissi(:n because “the electric utility refuses to sign
a contract” or “delay([s] the signing of a contract.” Cedar Creek Wind, 137 FERC at 61024,
JD Wind 1, LLC, 129 FERC 61148, 61633 (Nov. 19, 2009); New PURPA Section 210(m)
Regulations Applicable to Small Power Production and Cogeneration Facilities, 71 Fed.

Reg. 64342, 64345, 64368 (Nov. 1, 2006) (hereinafter New PURPA Section 210(m)

Regulations), aff’d sub nom., Am. Forest and Paper Ass’n v. FERC, 550 F.3d 1179, 384

! While the establishment of a LEO turns on the QF’s actions and such commitment also
commits the utility to buy electricity from the QF, the utility has the option of petitioning FERC
under 18 C.F.R. § 292.310 for relief from its mandatory purchase obligation. .
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U.S. App. D.C. 73 (D.C. Cir. 2008).2 Upon petiﬁoning, “a non-contractual, but still
legally-enforceable obligation v,vill be created pursuant to the state’s implementation of
PURPA.” JD Wind 1,129 FERC at 61633.

The Proposed Energy Project

1]8 The proposed energy proje(;t at issue in this case is MTSUN’s 80 MW single-axis
trackiﬁg solar energy project near Bill‘ings, Montana. Since the proposed project is 80
MWs, it qualifies for development incentiyes under PURPA, 16 U.S.C. § 824a-3, and
Montana’s mini-PURPA, § 69-3-601(3), MCA. After engaging with NorthWestern to
negotiate a power purchase agreement (“PPA”) and failing to agree to an avoided-capacity
cost, MTSUN petitioned the PSC on December 23, 2016, to set the terms and conditions
for the proposed project in accordance with the requirements of PURPA, 16 U.S.C. § 824a-
3, and Montana’s mini-PURPA, § 69-3-603, MCA. |

MTSUN and NorthWestern’s Negotiations

99  Prior to filing its petition with the PSC, MTSUN and NorthWestern were engaged
in negotiations to establish the avoided cost rate and contract terms of the proposed project
for néarly ayear and a half. On September 24, 2015, MTSUN emailed Bleau LaFave and
Frank Bennett of NorthWestern indicating its/ desire to secure avoided-cost pricing from
NorthWestern for its potential qualifying facility development in Montana. After a few
‘preliminary emails between the parties, NorthWestern failed to respond to MTSUN for

nearly six months, despite MTSUN’s continued attempts to discuss the project and

2 The regulation, as well as Montana’s mini-PURPA, § 69-3-603, MCA, assumes the parties
have been engaged in negotiations that have come to an impasse.

6



avoided-cost negotiations. On March 11,2016, MTSUN filed an informal complaint with
the PSC against NorthWestern arguing that NorthWestern’s refusal to respond was creating
a barrier to market entrance of MTSUN’s QF in contradiction of PURPA‘BS intent 'and
requirements of encouraging QF development, 16 U.S.C. § 824a-3(a).

910 NorthWestern then responded to MTSUN’s previous emails on April 1, 2016,
requesting additional data. MTSUN replied on April 7, 2016, with the additional data and
requested that NorthWestern provide it with forecast avoided-cost information.
NorthWestern responded on April 29, 2016, requesting more information regarding the
project, including MTSUN’s fully executed Large Generator Interconnection Agreement
(“LGIA”). MTSUN responded and informed NorthWestern that an executed LGIA was
not a prerequisite to NorthWestern’s duty to calculate a forecasted avoided eost for the
MTSUN project. On May 2, 2016, MTSUN again contacted the PSC to obtain an order or
ruling on whether a fully executed LGIA was a legal prerequisite to a QF obtaining forecast

{ ,

avoided-cost pricing from a Montana utility. The PSC concluded that there is no legal
requirement that a QF provide a utility with a fully executed LGIA prior to receiving
forecasted avoided-cost pricing.

911  On May 13, 2016, NorthWestern sent an email to MTSUN with its first estimate of
its avoided costs for the MTSUN project. MTSUN did not agree that the calculation and
the information supporting it was compliant with PURPA or its federal or state

implementing regulatiens and responded to NorthWestern’s estimates seeking more

information regarding the avoided-cost calculations. On May 19, 2016, NorthWestern then




provided MTSUN with a comprehensive estimate of the avoided costs arriving at
$46.64/megawatt hour (MWh). MTSUN was requesting $53.26/MWh in avoided costs.
9§12 On May 31, 2016, MTSUN formally requested a PPA from NorthWestern. On June
17, 2016, MTSUN and NorthWestern held a cohference call discussing further avoided-
cost forecasting and NorthWestern’s methodology. During this conference call,
NorthWestern indicated that it was a\'vaiting the outcome of another PSC proceeding,
In re Greycliff Wind Prihe, LLC, Docket No. D2015.8.64, Order No. 7436d, and that until
the PSC ruled in that case, its avoided-cost method could not be altered, delaying avoided-
cost negotiatiohs with MTSUN.

913 On June 20, 2016, NorthWestern providled MTSUN with its first draft of the
proposed PPA, to which MTSUN responded four days later with its proposed revisions.
On July 11, 2016, NorthWestern provided MTSUN with a completely new avoided-cost
rate of $35.48/MWh, more than $11/MWh lower than its earlier offer of $46.64/MWh.
MTSUN disagreed and countered with a calculation of $54.19/MWh. On July 20, 2016,
NorthWestern responded that it had made an error in its latest avoided-cost calculation. On
July 29, 2016, NorthWestern provided an updated avoidéd-cost estimate of $45.78/MWh,
its third estimate. |

914  On September 9, 2016, after continued negotiations, NorthWestern again altered the
avoided-cost proposal and provided MTSUN with its fourth avoided-cost estimate of
$39.14/MWh, over $6/MWh lower than its third estimate. MTSUN then responded
requesting additional information regarding the decrease by about $6/MWh from its July

29, 2016 estimate. Once again, NorthWestern responded that it had made an error in its

8



calculation and sent a corrected calculation of $41.77/MWHh, its fifth avoided-cost
calculation. MTSUN disagreed and the President of MTSUN stated the following in reply:
As you are aware, avoided cost is essential in making a sound and prudent
business decision to proceed with project development. Uncertain avoided
costs, or costs that are all over the place does not provide developers with
any assurance hindering our ability to move forward with our project.
As you can see per the pricing history below, we have never seen such wide
“swings” in any other utilities [sic] avoided cost calculations in such short
span of time (May 2016-September 2016) and given that we are at this since
October of 2015 I would ask for my last call to go over the following with
our and your experts next week. We would ask for next Friday for a
conference call to put this matter to rest.

Lastly, I would like to formally ask a member of the Montana Public
Consumer advocate or PSC to be also present for this call.

Email from Ros Rocco Vrba, MTSUN President, to NorthWestern representatives
(September 9, 2016).

915  On November 23, 2016, after continued negotiations and having received a revised
draft of the PPA from NorthWestern, MTSUN again responded with comments and
suggested edits to the PPA. In response, on November 30, 2016, NorthWestern sent
MTSUN a revised 25-year avoided-cost rate of $43.48/MWh inclusive of carbon, its sixth
and final avoided-cost calculation. NorthWestern’s proposed avoided-cost rate included:
(1) the avoided cost of energy inclusive of carbon of $40.86/MWh; (2) the
avoided-capacity cost of $5.57/MWh using a capacity contribution percentage of 7.8%;
and (3) an adjustment of -$2.95 for regulation, spinning reserves, and supplemental
reserves.

916  While MTSUN generally agreed with the avoided cost of energy, it disagreed with

NorthWestern’s calculation of the capacity contribution of its project. MTSUN’s proposed
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énergy avoided costs, including carbon, was actually slightly lower than NorthWestern’s
at $40.18/MWh. However, MTSUN calculated a capécity contribution of around
$20MWh and a total avoided-cost rate of $63.70/MWh.

917 The major difference in the overall price between the parties concerned the
methodologies used to calculate capacity avoided costs. MTSUN relied on a proxy method
using a power plant that NorthWestern was proposing to build in the near future as stated '\
in its 2015 Integrated Resource Plan, which was an internal combustion engine (“ICE”)
unit. NorthWestern was relying on the peaker method, thus using the utility’s least cost
resource as a comparison for avoided costs that the MTSUN project would provide.

918  On December 21, 2016, MTSUN returned a signed PPA to NorthWestern
containing its final edits. At this point, while NorthWestern had not executed the PPA,
MTSUN asserted that it had committed itself to sell electricity to NorthWestern, thereby
incurring a LEO. The parties were in agreement on virtually all material terms. Regarding
avoided energy costs with a carbon adder, MTSUN calculated $40.18/MWh and
NorthWestern calculated $40.86/MWh. Both parties were in agreement on a 25-year
contract term. However, negotiations regarding capacity contribution had stalled out.

MTSUN?’s Petition to the PSC

919  On December 23, 2016, after being unable to agree on capacity avoided costs,
MTSUN filed its petition with the PSC to establish the terms of its PPA with

NorthWestern.? In its petition, MTSUN requested that the PSC “resolve any potential

3 On January 6, 2017, MTSUN amended and resubmitted its petition since the PSC did not
accept MTSUN’s December petition as complete.
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dispute that may arise r;egarding [NorthWestern’s] obligation to purchase MTSUN'’s
~ electric generétion and affirm the proposed form of PPA in accordance with M:C.A. § 69-
3-603 . ...” MTSUN requested $63.70/MWh in total avoided costs, which relied on the
proxy method to calculate énergy avoided costs inclusive of carbon of $40.18/MWh,
capacity avoided costs of $25.36/MWh, and an adjustment for integration service costs of
$1.84/MWh.‘
920 MTSUN specifically stated it particularly “disagreed with [NorthWestern]’s
capacity contribution of the MTSUN project, although attempts to further negotiate were
stonewalled by [NorthWestern].” MTSUN asserted it was appropriaté to use all 12 months
of the year to calculate MTSUN’s capacity contribution factor. The project would deliver
capacity during peak hours to help NorthWestern close its 28% capacity deficit throughout
all 12 months and ﬁe pfoject would displace some of NorthWestern’s planned summer
capacity that may otherwise be provided by a portfolio of planned gas-fired resources
(NorthWestern’s 2015 Integrated Resource Plan indicated it intended to build nearly 686
MWs of new gas fired resoufces over the next decade). Regarding energy avoided costs,
MTSUN requested a slightly lower energy avoided-cost rate of $27.33/MWh
($40.18/MWh with a carbon adder) than NorthWestern’s November 30, 2016 offered rate
of $28.68/MWh ($40.86/MWh with a carbon adder).’
921 In its petition, MTSUN also contended that NorthWestern “utilized delay tactics,
such as not responding to MTSUN’s request for information and [sending] conflicting and
unjustified forecast avoided-cost estimates to stymie MTSUN’s ability to obtain a PPA to

sell its energy and capacity to [NorthWestern].” MTSUN asserted NorthWestern’s actions
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during negotiations were inconsistent with PURPA, Montana’s mini-PURPA, and the
federalvand state regulations implementing those statutes. .MTSUN also alleged that
NorthWestern’s numerous and varied avoided-cost calculations: “(1) [were]vinconsistent
with PURPA and Montana Law; and (2) were not calculated in a manner consistent with
approved and existing methodologies in Montana.” Further, MTSUN asserted thaf
NorthWestern’s wide-ranging estimates of avoided-costs forecasts for the MTSUN project
were contrary to well-known and established fuel commodity prices in the United States.

The PSC’s Orders

922 After MTSUN filed its petition, the PSC granted intervention motions to
NorthWestern, the Montana Department of Natural Resources and Conservation
(“DNRC”),* and the Montana Consumer Counsel on January 25, 2017. The PSC held a
hearing on April 28, 2017, and a work session on June 29, 2017. On July 21, 2017, the
PSC issued its Final Order 7535a setting the contract terms and rates for the MTSUN
project. Inre MTSUN, LLC, D2016.12.103, Order No. 7535a (Jul. 21, 2017).

923 The PSC’s Final Order No. 7535a altered all the terms of NorthWestern and
MTSUN’s PPA, includihg those terms on which the parties had essentially reached
agreement. The PSC determined that MTSUN had not established a LEO since MTSUN’s
avoided-cost calculations were inconsistent with NorthWestern’s. The PSC dropped the

avoided energy cost rate to $16.98/MWh, concluded that carbon costs would no longer be

4 Since MTSUN had an executed lease with DNRC on school trust land that would provide an
estimated annual tax revenue of around $1.15 million to the State of Montana, DNRC became an
interested party.
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included in the avoided-cost calculations since the current federal administration had an
oppositional view to emission regulation, calculated an avoided capacity cost rate of
$10.53/MWh, to be paid only in peak load hours, and reduced the PPA contract length
from 25 to ten years. Order No. 7535a, 99 128-132. The PSC also, in a stated effort to
avoid an appearance of discrimination against QFs, ordered that the ten-year contract
length be applied symmetrically to NorthWestern’s other utility assets. Order No. 7535a,
q112.

1]24 MTSUN and NorthWestern each requested reconsiderationv of the order. MTSUN
raised five issues for reconsideration: (1) the PSC’s finding tﬁat MTSUN did not establish
a LEO; (2) the PSC’s avoided energy cost calculation; (3) the PSC’s decision to exclude
carbon adjustments; (4) the PSC’s avoided capacity cost calculation; and (5) the PSC’s
decision to set a 10-year contract length for the PPA. NorthWestern requested
| reconsideration on the PSC’s symmetrical application of the ten-year contract term to its
other resources. NorthWestern asserted, inter alia, that ten years was too short since
NorthWestern’s 2015 Integrated Resource Plan identifies needs dver a 20-year planning
horizon and that a short ten-year contract term conflicts with the PS.C’s rules regarding a
planning horizon.

925 On November 29, 2017, the PSC issued its Order on Reconsideration, Order No.
7535b, in response to MTSUN and NorthWestern’s requests. In Order No. 7535b, the PSC
ame:nded its earlier contract length decision of ten years to 1'5 years and maintained its
- symmetry finding to NorthWestern’s other assets. The other issues raised by MTSUN

remained unchanged.
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Whether MTSUN Incurred a LEO
926 The PSC concluded MTSUN had not established a LEO and rejected MTSUN’s
assertion that the PSC’s own Whitehall Wind LEO test was unlawful per FERC’s FLS |
Energy declaratory order. See FLS Energy, 157 FERC at 61731.° Accordingly, the PSC
applied the two-prong test that it established in the Whitehall Wind decision, which requires
that: (1) the QF tendered a power purchase agreement to the utility “with a price term
consistent with the utility’s avoided costs,” with “specified beginning and ending dates,”
and with “sufficient guarantees to ensure performance” during the term of the contract; and
(2) the QF must tender “an executed interconnection agreement.” drder No. 7535a, § 35
(emphasis added). While FERC declared the Whitehall Wind 1LEO test to be unlawful and
inconsistent with PURPA, see FLS Energy, 157 FERC at 61731, the PSC justified its
continued reliance on the Whitehall Wind LEO test on the basis that only prong two of the
test was invalidated by FERC’s decision and noted that FERC’s declaratory order was
advisory only and non-binding unless enforced in federal court.5 Order No. 7535a, 9 35,

41; Order No. 7535b, § 120.

5In FLS Energy, FERC declared the PSC’s LEO test unlawful but declined to take enforcement
action. Since FERC’s declaratory judgments are non-binding, the PSC continued applying its
Whitehall Wind LEO test.

¢ The parties in FLS Energy did pursue litigation in the United States District Court for the
District of Montana. See Bear Gulch Solar, LLC v. Mont. PSC, 356 F.Supp.3d 1041 (D. Mont.
2018). The court upheld FERC’s declaratory order concluding that the PSC’s Whitehall Wind
LEO test was unlawful. Bear Gulch, 356 F.Supp.3d at 1051-52. However, the Ninth Circuit
overruled the district court’s decision finding that the issue was moot since the PSC had initiated
rulemaking to change its LEO test. See Bear Gulch Solar, LLC v. Mont. PSC, 775 Fed. Appx. 295
(9th Cir. 2019). While the PSC no longer requires a fully executed interconnected agreement,
prong one, which is at issue here, remains in its revised LEO test. See Admin. R. M. 38.5.1909.
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927 The PSC found that MTSUN'’s estimate of $63.70/MWh ($40.18/MWh for
avoided-energy costs inclusive of carbon and $25.36/MWh for capacity-avoided costs) was
70% higher than the PSC’s avoided-cost estimate of $37.55/MWh. Order No. 7535a, ] 42.
The PSC concluded that since NorthWestern “gave MTSUN several avoided-cost
calculations throughout the negotiations and MTSUN did not adequately explain why it
did not accept the rates,” MTSUN did not sufficiently commit itself to selling energy and
a LEO was not established. Order No. 7535b, § 18. Therefore, it did not meet the first
prong of the Whitehall Wind LEO test.
Avoided Energy Cost Calculations

928  The PSC estimated the avoided energy costs without a carbon adder of the MTSUN
project to be $17.40/MWh. Order No. 753 Sa; 961, 90; Order No. 7535b, 9 69. While the
PSC acknowledged that a “QF is not required to predict the precise avoided cost,” Order
No. 7535a, 9 36, and MTSUN and NorthWestem"s- avoided-cost-of-energy calculations
-were virtually identical, the PSC decided to calculate a new avoided energy cost. Since
the PSC found that MTSUN did not incur a LEO, the PSC determined that it was not
obligated to base its avoided-cost calculation on forecast energy cost information available
to the parties at the time of MTSUN’s petition filing in December 2016 and chose to rely
on March 2017 forward prices to estimate avoided energy costs.” Order No. 7535b,

1 60-62.

" MTSUN argued the PSC’s reliance on March 2017 forward prices resulted in deflated
avoided-cost calculations since forward wholesale market prices are seasonally dependent, and the
March 2017 forward prices were affected by atypically high generation because of performance
related to hydro facilities in the Pacific Northwest due to it being an abnormally high runoff year.
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929 The peaker method used by the PSC based the avoided costs (')n NorthWestern’s
least-cost portfolio of resources and under the assumption that NorthWestern is operating
under a “long-1 position.”® Order No. 7535a, 9§ 46-47, 51. Specifically, that method
provides that “NorthWestern assigns a new facility’s projected energy production a value
equal to the dispatch cost of the marginal unit in NorthWestern’s control, and not the
market price, when the utility’s customer loads are fully supplied from NorthWestern’s
owned or contracted resources and when the market price is higher than those dispatch
costs.” Order No. 7535b, q 65 Accordingly, in operating under the long-1 position, the
PSC relied on “only existing resources’ dispatch costs” for calculating MTSUN’s avoided
energy costs. Order No. 7535b,  65. |
Exclusion of the Carbon Adder Adjustment

930 The PSC opted to exclude costs attributable to the potential future regulation of
carbon dioxide emissions. The PSC adopted the same findings it used in Vote Solar by
declining to use a carbon emission adjustment for calculating avoided-cost estimates for

MTSUN. Order No. 7535b, § 78; Vote Solar, 9§ 25, 40-46. The PSC concluded that

8 NorthWestern defines its “long-1 position” as occurring when “NorthWestern’s supply is
greater than load and at least one of its dispatchable generation resources costs less than the current
market price; in this case, MTSUN’s output avoids the running cost of the marginal dispatchable
resource.”

% While the PSC relied on NorthWestern’s long-1 position, record evidence indicates that
NorthWestern is not in fact capable of meeting customer loads through its owned or contracted
resources since it has a 28% capacity deficit (NorthWestern’s owned or contracted resources can
supply around 900 MWs, while its peak loads in summer and winter demand around 1200 MWs).
When NorthWestern is unable to meet customer load with its supply, it must purchase energy on
the open market from nearby utilities, including Bonneville Power Administration and others.
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“including unknown future costs for carbon dioxide emissions in an avoided-cost
calculation unnecessarily exposes customers to risk.” Order No. 7535b, § 70.
931 This decision was contrary to its decision in In re Crazy Mountain, Docket
D2016.7.56, Order No. 7505b (Dec. 22, 2016), which was issued one day before MTSUN
filed its petition with the PSC. In Crazy Mountain, the PSC established a carbon adder of
$9.65/MWh for the time period of 2019-2043. Moreover, it vwas contrary to
NoﬁhWestem’s own testimony that the PSC “could apply the same $9.65/MWh carbon
adder it adopted in Order 7505b [Crazy Mountain]” t6 MTSUN’s avoided-cost
calculations. Order No. 7535a, § 54.
932 As it did in the Vote Solar proceeding, the PSC justified departure from its own
precedent, noting that “[a]ny observer would readily concede that the national political
situation has been fluid and rapidly ex.folving, including with respect to the regulation of
emissions such as carbon dioxide.” Order No. 7535b, § 77; Vote Solar, § éS. The PSC
based its decision on the current presidential administration’s October 16, 2017 propoSal
to repeal the Clean Power Plan, stating that “unique uncertainty surrounds future emissions
pricing.” Order No. 7535b, § 77.

Calculation of Avoided-Capacity Costs
933 The PSC adopted the “Southwest Power Pool” (SPP)!° method to calculate
MTSUN’s avoided-capacity costs. In doing so, the PSC declined to adopt NorthWestern’s

85/10 exceedance method that calculated a 9.6% capacity contribution and MTSUN’s

10 The SPP is a collective of regional power companies throughout the central United States.
NorthWestern is not a member.
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proposed method that calculated a 29.9% contribution ($25.36/MWh). The PSC also

declined to adopt MTSUN’s proposed ﬁlethodologies used by six separate utilities
throughout the western United States that offer capacity contributions for solar fixed axis
systems ranging from 31% to 46%. Accordingly, in relying on the SPP method, the PSC
determined a ’6.1% capacity contribution for the MTSUN project, amounting to
$10.76/MWh during on-peak hours (nearly $15/MWh less than MTSUN’s calculation).!!
Order No. 7535a, § 76; Order No. 7535b, § 99. While NorthWestern had actually
calculated a 0% capacity contribution using the SPP method, the PSC adjusted it upwards
t0 6.1% in accordance with its calculations in the Vote Solar décket since the analysis in
that proceeding included locational diversity of sampled resources and the PSC did not
- conduct such analysis in MTSUN’s proceeding. Order No. 7535b, 9 99. The PSC
interpreted the SPP method in the same manner in the Vote Solar docket and relied only
on the selection of top load hours from only the peak-load month of each year, i.e. 22 hours
per year and 220 hours over the ten-year evaluation period. Order No. 7535b, 197; see Vote
Solar, § 24. The PSC also relied on an aeroderiviative (“AERO”) unit coming online in
2019 as a proxy résource, instead of NorthWestern’s three 18 MW ICE units planned for
2019, to compare MTSUN’s avoided capacity costs. Order No. 7535a, 9§ 72; Order No.
7535b, § 91. While the AERO unit was included in NorthWestern’s 2015 plan as a

potential resource to be constructed in 2025, the PSC acknowledged “the AERO unit is not

1 In declining to rely on other regional utilities’ solar capacity values, the PSC noted that
MTSUN did not “provide sufficient justification for the use of the other utilities’ solar capacity
values....”
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a[] [preferred] resource in NorthWestern’s 2015 plan,” but found that “its fixed costs are a
i)roxy for the capacity value of the 2015 Plan’s selected ICE unit.” Order No. 7535a, §72.
Contract Length of the PPA |
934 Regarding its decision to cut MTSUN’s contract length frorh 25 to 15 years, the
PSC determined that “a 15-year maximum contract length was reasonable and in the public
interest, enhances economic feasibility of MTSUN, and was supported by record evidence
and precedent.” Order No. 7535b, 9 47 (overturning its prior decision in Order No. 7535a
that concluded a ten-year contract length was reasonable). While MTSUN and
NorthWestern agreed regarding the 25-year contract length and this issue was not disputed,
the PSC reasoned that 15 years was lawful. The PSC acknowledged that none of the parties
advocated for or supported a 15-year contract length, 12 but relied on a North Carolina utility

commission decision to limit QF contracts to 15 years. Order No. 7535b, §41.

935  The PSC relied on much of the 'same reasoning that it asserted in thé Vote Solar
p’roceeding, see Vote Solar, 7 29-30, to support its decision to depart from its recent
precedent of 25-year QF contracts. The PSC rejected the use of its own definition of
“long-term” as defined in Admin. R. M. 38.5.8202(7) to QF contracts, finding that while
the definition provides guidance in defining a “long-term” contract, it fits more
appropriately in the context of electricity supply resource planning and procurement and is
therefore of limited applicability to QF contracts. Order No. 7535b, 97 31-32. The PSC

also cited to the record in the Vote Solar proceeding to support its conclusion that 15-year

~

12 The Consumer Counsel had advocated for a maximum contract length of 20 years.
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contract lengths were sufficiently long to make QFs economically feasible. Order No.
7535b, 9 35. However, in Vote Solar, § 71, we held the PSC’s statement that the appellees
in Vote Solar supported a 15-year contract was erroneous. Like the QFs in Vote Solar,
MTSUN stated that shortening the contract length to less than 25 years without a higher
avoided-cost price would render the project economically infeasible since “the econoniic
feasibiiity of the project is dependent upon contract length, and that for a shorter contract,
MTSUN would require a higher price” to allow for reasonable certainty of return on
investment for its investors, as required by FERC Order No. 69, 45 Fed. Reg. at 12218.
Order No. 7535b, | 42.
936  The PSC noted the willingness of MTSUN to accept an abbreviated contract length
in exchange for a higher price. However, the PSC concluded that it does not have the legal
authority to inflate the avoided-cost rate in order to encourage MTSUN to accept its
decision to reduce its contract length from 25 to 15 years. Order No. 7535b, § 43.
Accordingly, the PSC rejected MTSUN’s contention that in order to encourage and
enhance the economic feasibility of QF projects, shorter contract lengths must be
accompanied by higher avoided-costrates.

PSC Staff Memo
937 On October 3, 2017, in response to MTSUN’s and NorthWestern’_s motions for
reconsideration of the PSC’s Final Order No. 7535a and prior to the PSC’s issuance of -

Order No. 7535b, the PSC staff released a memo recommending reconsideration of its
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decisions on avoided energy costs, the exclusion of carbon costs, and contract length.!?
Aside from requesting interested parties to initiate rulemaking to address the PSC’s LEO
test, see Order No. 7535b, § 20, the PSC in Order No. 7535b did not adopt the
recommendations made in the staff memo. |

938 Staff suggesfed that the PSC reconsider its-decision on MTSUN’s avoided energy
costs and adopt a rate for avoided energy costs reflective of the $28.68/MWh price that
NorthWestern offered MTSUN in November 2016 just prior to MTSUN’s petition. Staff
reasoned that “MTSUN and NorthWestern were in virtual agreement regarding the level
of avoided energy costs” and that “it would be reasonable for the Commission io focus its
decision in this case on those matters involving substantial dispute between the parties,
particularly given guidance from FERC favoring amicable QF contract formation.” Staff
further provided that NorthWestern’s offered avoided energy cost of $28.68/MWh for a
25-year contract “reasonably reflects estimates of NorthWestern’s avoided energy costs
based on a methodology the Commission has applied in prior QF cases, and that offer

should be approved.”!* Staff concluded that under PURPA and Montana law a “QF should

13 The PSC staff also discussed the LEO and avoided capacity costs issues. Regarding the LEO
issue, the staff recommended that the PSC “initiate an informal rulemaking to receive input on
potentially adopting a new LEO rule” since FERC invalidated the Whitehall Wind standard in FLS
Energy. Regarding avoided capacity cost, staff recommended denying MTSUN’s request to
modify the capacity contribution calculations on the basis that the use of the SPP method was
“consistent with the SPP method adopted by the Commission in Order 7500c.” This is the same
method which this Court in Vote Solar, § 64, concluded was arbitrary and unreasonable.

14 Staff also noted that in addition to not disputing the $28.68/MWh calculation, NorthWestern
also responded to a data request by the PSC during the proceeding that calculated a similar avoided
energy cost of $26.96/MWh.
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not lose the benefit of an agreement on certain contract elements simply by petitioning the
Commission to resolve other contract elements.”

The District Court’s Order Reversing the PSC’s Decision

39 MTSUN appealed the PSC’s Order on Reconsideration, Order No. 7535b, to the
Eighth Judicial District Court, Cascade County, for judicial review of the entirety of the
PSC’s Order on Reconsideration No. 7535b. On June 18, 2019, the District Court reversed
and remanded the PSC’s Order No. 7535b based on findings of violations of due process,
PURPA, and Montana’s mini-PURPA. In accordance with its authority to affirm, reverse,
remand, or modify a PSC determination under § 2-4-704(2), MCA, the District Court
granted the relief requested by MTSUN and remanded the case to the PSC with the
following specific instructions: |

(a) The Commission must assign MTSUN a 25-year contract length.

(b) The Commission must assign MTSUN a price for carbon. The
appropriate price is $9.65/MWh as calculated by the [PSC] staff for this
proceeding. '

(c) MTSUN incurred a LEO as of December 23, 2016 and is entitled to the
avoided cost of energy NorthWestern and MTSUN agreed upon directly
prior to MTSUN’s filing of its petition with the Commission, which is
$28.68/MWh. 7

(d) The Commission must calculate an avoided cost of capacity for MTSUN
based on an 18 MW internal combustion engine, as specified in
NorthWestern’s 2015 IRP [Integrated Resource Plan].

940  The District Court’s decision was based on its determination that MTSUN’s right
to due process was violated, that a LEO had already been established, that the PSC
arbitrarily eliminated a carbon adder, the PSC arbitrarily relied on an AERO unit in
calculating avoided-capacity costs, and the PSC arbitrarily established 15-year contract

lengths.
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Due Process Violations

941  The District Court first found tﬁat MTSUN?’s right to due process was violated since
the PSC was not an 'impartial tribunal and that its decisions lacked “legal and evidentiary
support and can only be explained by bias and policy preference of the PSC members.”
During the District Court proceeding, MTSUN augmented the record to include three op-
eds criticizing solar QF development published by Commissioners Johnson, Koopman, and
O’Donnell while MTSUN’s case was pending and a “hot mic” recording of Commissioner
Lake recorded during a break in a PSC work session in the Vote Solar docket.

942  The court found that while the MTSUN proceeding was ongoing before the PSC’s
jurisdiction, four of the five individual Commissioners actively demonstrated personal
disdain for solar developers, concluding that the “puBlished opinion articles ériticizing
solar developers are evidence of bias on the part of the Commissioners.” This conclusion
was bolstered by evidence of Commissioner Lake’s “hot mic” recording discussing how a
10-year contract term and low avoided-cost rate would kill QF development in Montana
altogether and that “dropping the rate that much probably took care of the whole thing.”
943  In evaluating the actions by the Commissioners, the District Court concluded that
the PSC “improperly attempted to act as a quasi-legislative body by implementing new
policy rather than acting as an impartial trier of fact, a position the Commission’s legal

counsel acknowledged at hearing.” Accordingly, the District Court concluded that
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MTSUN did not receive a fair hearing on its petition and its due process rights had been
violated. '3
Legally-Enforceable Obligation and Avoided Energy Costs

944  The District Court found that a LEO was established on December 23, 2016, at the
time MTSUN filed its petition with thé PSC, and the PSC’s contrary finding was a violation
of PURPA as-applied to the MTSUN project. The court found that the record demonstrated
unrefuted evidence that NorthWestern and MTSUN were “virtually in agreement on the
avoided cost of energy (with NorthWestern’s number actually being slightly higher), and
that the only difference in price term was the result of not knowing how the Commission
would choose to value solar project capacity.” Accordingly, the court concluded that a
“correct application of PURPA would establish a LEO date for MTSUN as December 23,
2016, when MTSUN filed its petition with the Commission.” As a result of finding a LEO

existed, the District Court found that the correct price for the avoided energy cost rate was

$28.68/MWh, the price that NorthWestern submitted to MTSUN on November 30, 2016, -

just before MTSUN filed its petition with the PSC and the parties were virtually in

agreement.

15 Additionally, the District Court found that the PSC’s reliance on Northwestern’s use of the
proprietary software, PowerSimm, in establishing avoided-cost calculations lacked transparency
and failed to satisfy due process requirements. The District Court held that the PSC must “require
all parties to have access to information it uses in making its final determinations of contested
issues.” The PSC has since issued Admin. R. M. 38.5.1910, which requires NorthWestern to
provide its avoided-cost modeling data to QFs. Accordingly, this issue is moot.
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| Carbon Adder
945  The District Court held the PSC was arbitrary and capricious in its decision to
eliminate the carbon pricing adder for the MTSUN project. The District court found that
such a decision departed from PSC precedent and that the PSC provided"‘no evidence that
the information it claims to have based its decision on was part of the 'record evidence.”
The District Court determined that “[b]ased on the lack of record evidence, Commission
precedent, and the applicable standard, MTSUN is entitled to a carbon adder of $9.65 per
MWh as recommended by staff based on the Commission precedent from the Crazy
Mountain Wind docket.”
Avoided-Capacity Cost Calculation

946  The District Court held the PSC’s decision to rely on a least-cost AERO unit, rather
than an ICE unit, in calculating the avoided capacity costs, “was arbitrary and designed to
result in an artiﬁcially lower price.” The court found persuasive that capacity payments
must be based on the avoided costs of the next planned generation unit in NorthWestern’s
2015 IRP, which was an ICE unit, not an AERO unit. The District Court agreed with
MTSUN that while the “project does not provide exactly the same services as an ICE unit
[or an AERO unit] . . . the capacity payment will take into account these differences” since |
MTSUN will only be paid avoided capacity costs when it is contributing capacity during
peak load hours, “and therefore the avoided cost only compensates MTSUN for the amount
that will be offset.” Accordingly, the District Court held that using an ICE unit was proper

since avoided cost must be based on current data as required by Whitehall Wind, LLC v.
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Mont. Pub. Serv. Comm’n, 2010 MT 2, 9 21, 355 Mont. 15, 223 P.3d 907 (Whitehall Wind
I).
Contract Length

947  The District Court held that the PSC’s decision to limit the contract length to 15
years was clearly erroneous based on the lack of record evidence from the PSC proceeding.
The District Court found that MTSUN and NorthWestern did not dispute that 25 years was
an appropriate contract length for the project, and no testimony was provided in support of
a 15-year contract. The District Court agreed with MTSUN’s argument that the PSC’s
- 15-year contract limitation was “both arbitrary and contrary to Montana law requiring the
Commission to encourage long-term contracts ‘to enhance economic f@asibility of’
qualifying facilities.” Section 69-3-604, MCA.

NorthWestern’s Motion to Stay the District Court’s Order

48  On July 15, 2019, NorthWestern filed a motion with this Court to stay the District
Court’s order. NorthWestern also had requested the District Court to stay its order, which
was denied. MTSUN opposed both motions. On August 6, 2019, this Court denied
NorthWestern’s motion, in part because MTSUN “allege[d] it would personally suffer
harm if the stay is granted,” and NorthWestern “acknowledged that it will not suffer
irreparable harm if the stay is denied.”

Order No. 7535¢ In Response to the District Court’s Decision

949  On July 17, 2019, the PSC issued Order No. 7535¢ to comply with the District

Court’s decision. In accordance with the District Court’s instructions, the PSC recalculated -
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MTSUN’s avoided capacity costs based on an 18 MW ICE unit, NorthWestern’s next
planned generating unit, resulting in a capacity avoided cost of $14.07/MWh.

950  Since the PSC disagreed with the District Court’s decision, the PSC, in “protest” of
its compliance filing, directed NorthWestern to “include a contractual provision in any
MTSUN PPA which indicates the PPA is terminated or void if the June 18 District Court
Order is overturned or altered in any manner by the Montana Supreme Cqurt on appeal.”16
Tﬁe inclusion of that clause had the practical effect of circumventing this Court’s decision
to deny NorthWestern’s motion to stay the District Court’s order since the effect resulted
in MTSUN declining to engage in the PPA process. As MTSUN explained, “while
MTSUN may now technically enter into a contract, it is not a financeable contract because
it has no certainty until after this Court has acted,” resulting in MTSUN being in the same
position had either court issued a stay.

STANDARDS OF REVIEW

Y51 The Montana Administrative Procedures Act (“MAPA”) standards of review
govern an administrative appeal of an agency decision in a contested case. Section
2-4-704, MCA; Whitehall Wind, LLC v. Mont. Pub. Serv. Comm’n, 2015 MT 119, § 7, 379
Mont 119, 347 P.3d 1273 (Whitehall Wind II). This Court reviews an administrative

decision in a contested case to determine whether the agency’s findings of fact are clearly

16 During the PSC’s July 16, 2019 work session to discuss Order No. 753 5¢, the Commissioners
had a discussion to “protest” their compliance filing by including the opt out provision.
Commissioner Lake, in support of including the protest provision stated, “If we put that . . .
statement in . . . I think I can stay comfortable that we have followed the court, but we’ve also held
strong with our position.” Commissioner Koopman abstained from voting on the compliance
filing since he disagreed with the court’s order and believed the District Court judge was biased.
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erroneous and whether its interpretation of law is correct. Whitehall Wind I, § 15. A party
seeking judicial review of an agency decision is “entitled to have the court’s decision based

on a review of the complete administrative record.” Owens v. Mont. Dep’t of Revenue,

2006 MT 36, q 14, 331 Mont. 166, 130 P.3d 1256; see also Clark Fork Coal. v. DEQ, 2008

MT 407, § 21, 347 Mont. 197, 197 P.3d 482. The PSC’s decision must be judged on the
grounds and reasons set forth in the challenged order(s); no other grounds should be
considered. Montand-Dakota Utils. Co. v. Mont. Dep’t of Pub. Serv., 223 Mont. 191, 196,
725 P.2d 548, 551 (1986) (citing Burlington Truck Lines, Inc. v. U.S., 371 U.S. 156,/169,
83 S. Ct. 239, 246 (1962) (holding “if those grounds are inadequate or improper,” based
on the court’s review of the record, “the court is powerless to affirm the administrative
action™)).

952 The Court may reverse or modify an agency decision if the substantial rights of a
party have been prejudiced because the agency’s decision exceeds its statutory authority,

is affected by legal error, clearly erroneous in light of the whole record, arbitrary or

capricious, or characterized by an abuse of discretion. Section 2-4-704(2)(a), MCA;

see also § 69-3;402, MCA (providing that a party in interest dissatisfied with an order of
the PSC setting or fixing rates may proceed in the district court to vacate the order on the
grounds that it is unlawful or unreasonable). While agencies possess specific, technical,
and scientific knqwledge exceeding that of this Court, an agency must articulate a
satisfactory explanation for its actions and provide a rational connection between the facts
found and the choice made. MEIC, § 26; Clark Fork Coal., 1\ 27, 47, Montana-Dakota

Utils. Co., 223 Mont. at 196, 725 P.2d at 551. _This Court will not defer to an agency’s
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incorrect or unlawful decisions but will only defer\to an agency action within permissible
statutory bounds. MEIC,  22.
DISCUSSION

953  Issue One: Whether the District Court erred in determining that the PSC arbitrarily

and unlawfully found that MTSUN did not establish a legally-enforceable obligation

under PURPA and therefore was not entitled to agreed-upon contract terms.
954 Appellants first argue that, irrespective of the legality of the Whitehall Wind LEO
test under PURPA, this Court lacks jurisdiction to review the PSC’s LEO decision since
MTSUN’s LEO complaint is an implementation challenge, not as-applied, and federal
courts have exclusive jurisdiction over PURPA implementation challenges. Second,
NorthWestern argues that despite the unlawfulness éf the PSC’s Whitehall Wind LEO test,
MTSUN did not incur a LEO.

Jurisdictional Issue
955 The PSC and NorthWestern’s assertion that exclusive jurisdiction lies with federal
courts in PURPA implementation challenges is incorrect. The issue of jurisdiction over
implementation and as-applied challenges has long vexed utilities, QFs, state utility
commissions, and even FERC itself. Portland Gen. Elec. Co. v. FERC, 854 F.3d 692, 697
(2017). The line between the two challenges is muddled and inconsistently applied—as
evident by the PSC’s inconsistent advocacy in this case compared to Bear Gulch, as well _
as other casés on this issue around the nation. E.g. Vote Solar v. City of Farmington,
F.Supp.3d __, 2020 U.S. Dist. LEXIS 23425, *29-34 (D.N.M. Feb. 11, 2020) (providing

a thorough review of inconsistent court holdings on this issue to date). Here, the PSC

asserts that MTSUN’s challenge to its application of the Whitehall Wind LEO test is an
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implementation challenge; whereas, iﬁ the federal proceeding on this same issue, Bear
Gulch, the PSC argued the challenge to the Whitehall Wind test was an as-applied
challenge, thus barriﬁg the federal court from granting the plaintiffs in Bear Gulch their_
requested relief. See Bear Gulch, 356 F. Supp. 3d at 1043, 1052.

956 Federal courts have held that state-based adjudication serves as the “mainstay” for
enforcing PURPA rights, particularly where a state-regulated power purchase agreement,
not a FERC-approved tariff, is at issue.  Portland Gen. Elec., 854 F.3d at 698, 701-02;
see also FERC v. Mississippi, 456 U.S. 742, 761, 102 S. Ct. 2126, 2138 (1982) (holding
“federal rights granted by PURPA can apprbpriately be enforced through state adjudicatory
machinery”). Indeed, § 210(g) of PURPA provides for state judicial review resl;ecting
“any proceeding conducted by a State regulatory authority” for purposes of “implementing
any requirement of a rule” under § 210(a) 16 U.S.C. § 824a-3(g)(1) (emphasis added);
see also Rainbow Ranch Wind, LLC, 139 FERC 61077, 61488 (Apr. 30, 2012) (holding
a “state’s implementation of PURPA and [FERC’s] rules implementing PURPA may be
challenged either through the state coﬁrts under section 210(g) of PURPA, or separately at
[FERC] under section 210(h) of PURPA, or both”); Policy Statement Regarding the
Commission’sr/ Enforcement Role Under Section 210 of the Public Utility Regulatory
Policies Act of 1978, 23 FERC 61304, 61644-45 (May 31, 1983). Convincingly, § 210(g)
allows for judicial review in the “same manner, and under the same requirements,” as
judicial review may be obtained undef 16 U.S.C. § 2633, of this title in the case of a

proceeding to which § 123 applies. Section 123(c) states:

30



Any person (including the Secretary) may bring an action to enforce the
requirements of this chapter in the appropriate State court, except that no
such action may be brought in a State court with respect to a utility which is
a Federal agency. Such review or action in a State court shall be pursuant to
any applicable State procedures.

16 U.S.C. § 2633(c). Reading these provisions harmoniously so as to give each provision
meaning and not to insert what has been omitted or to omit what has been inserted,
§ 1-4-101, MCA, it is clear that this Court has jurisdiction over MTSUN’s LEO challenge.
The statutes and the cases interpreting them certainly make it evident that state courts have
jurisdiction over a QF’s claim that a state agency improperly applied PURPA requirements
to that QF

957 We find persuasive the recent holding and analysis in City of Farmington.
In City of Farmington, the court provided a thorough interpretation of how PURPA’s
judicial review sectioné, § 210(g) and (h) work together inclugiing the following excerpt:

This Court interprets Section 210 [16 U.S.C. § 824a-3]to work like this: First,
FERC issues a rule under Section 210(a). Second, a state
PUC . . . implements that rule by incorporation into its procedures or
regulations under Section 210(f). Then, an aggrieved party may challenge in
state court whether or not that PUC[’s] . . . actions comply with FERC’s
requirements under Section 210(g). If a PUC . . . outright fails to implement
a FERC rule, FERC (or a petitioning party on FERC’s behalf) may step in
and force them [to] do so under Section 210(h), either through FERC
administrative proceedings or in federal district court. This reading moves
away from the “application” and “implementation” debate and focuses on
distinguishing compliance with FERC rules versus compliance with
PURPA’s mandate to make reasonable implementation efforts. Federal
jurisdiction under Section 210(h) should not be stretched to cover disputes
over how well a regulatory entity implements FERC’s rules or the propriety
of that entity’s state or local rules.
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City of Farmington, *22 (emphasis in original). Accordingly, the court held, “PURPA thus
leaves post-implementation disputes in the hands of state courts” and provided that state
jurisdiction would be proper where “a state PUC approved a utility’s proposed rate that
discriminates against renewable generators in violation of FERC’s mandates.” City of
Farmington, *23. We agree.!’
Lawfulness of the PSC’s Whitehall Wind LEO Test

958 The PSC’s Whitehall Wind LEO test is inconsistent with PURPA and FERC’s
regulations.!® Prong one of the test requires that a QF “tender a PPA to the utility with a
price term consistent with the utility’s avoided cost.” Order No. 7535a, § 35. The PSC
asserts that prong one does not represent an insurmountable principle preventing QFs from
ever being able to obtain a LEO but is a matter of timing. Order No. 7535b, § 19. Based

on this assertion, the PSC decided that MTSUN did not incur a LEO since NorthWestern
gave MTSUN several avoided-cost calculations throughout the year and a half of
negotiations and MTSUN did not accept NorthWestern’s proposed avoided capacity cost
rates. Order No. 7535b, q 18.
159  While FERC “gives deference to the states to determine the date on which a [LEO]
is incurred, such deference is subject to the terms of [FERC’s] regulations.” Cedar Creek

Wind, LLC, 137 FERC at 61023. Where a state utility commission “limits the

17 This decision is limited to clarifying state court jurisdiction over PURPA disputes and does
not purport to limit FERC’s jurisdiction over these matters.

18 The PSC has since amended its LEO test and dropped the second prong of the Whitehall
Wind LEO test, consistent with FERC’s order in FLS Energy. See Admin. R. M. 38.5.1909.
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methods . . . to only a fully-executed contract, the state’s limitation is inconsistent with
PURPA, and [FERC’s] regulations implementing PURPA.” Cedar Creek Wind, LLC, 137
FERC at 61024. Specifically, where a state utility commission narrowiy defines a LEO
“to encompass only a specific legal arrangement with all the relevant and material rates,
terms and conditions,” it is at odds with PURPA. New PURPA Section 210(m)
Regulations, 71 Fed. Reg. at 64368.
960  As noted, FERC interprets a LEO as being broader than simply a contract between
a utility and a QF and that the phrase is used to “prevent an electrié utility from avoiding
its PURPA obligations by refusing to sign a contract,” or from “delaying the signing of a
contract,” so that “a later and lower avoided cost is applicable.” Ceé’ar Creek Wind, 137
FERC at 61024 (emphasis added); FLS Energy, 157 FERC at 61731. Moreover, FERC
has found that extensive negotiations between parties are persuasive and point to the
- reasonable conclusion that a QF commits itself to sell electricity to the utility. Cedar Creek
Wind, 137 FERC at 61025 n. 73 (concluding that the Idaho PUC’s “rejection of the contract
entered into by [the utility and QF], on the ground that the afloided-cost rate contained in
the contract is excessive” was inconsistent with PURPA and FERC’s regulations regarding
LEO formation). Importantly, as noted above, “the establishment of a legally-enforceable
qbligation turns on the QF’s commitment, and not the utility’s actions. ” FLS Energy, Inc.,
157 FERC at 61730-31 (emphasis in original).
61 Relevant to our decision here, is this Court’s decision in Whitehall Wind II. There
we held that the PSC “did not exceed its statutory authority in concluding that evidence of

a utility’s refusal to negotiate, without more, is insufficient to establish that a [QF] has
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committed itself to the proposed project.”'® Whitehall Wind II, § 17 (emphasis added).

In Whitehall Wind I, this Court reasoned that a LEO was not established since the QF did
. not take action that exposed it to liability if it abandoned the proposed project, including

conducting avian studies, obtaining required permits, or having actual site control over any

of the proposed project areas. Whitehall Wind II, 9 17.

962 The PSC applied prong one of the Whitehall Wind LEO test, prescribed at
| Admin. R. M. 38.5.1909(1)(a)(ii), to unlawfully turn on NorthWestern’s actions contrary
to FERC’s holding in FLS Energy and allows NorthWestern to delay or refuse to sign a
contract with a QF so that a later and lower avoided cost is applicable, contrary to FERC’s
holding in FLS Energy. FLS Energy, 157 FERC at 61731.

963  As demonstrated here, prong one thus allowed NorthWestern to delay the signing
of a contract so that it would receive a lower avoided cost from the PSC.- MTSUN and
NorthWestern were engaged in negotiations for over a year and a half ;;rior to MTSUN
filing its petition with the PSC. For six months NorthWestern failed to even respond to
MTSUN’s negotiétion attempts'. MTSUN was forced to file two complaints, one that
NorthWestern’s refusal to respoﬁd was creating a barrier to market entrance of its QF
contrary to PURPA'’s intent, and the other’ that NorthWestern was unlﬁwfully requesting
information to delay forecast of avoided-cost information and negotiations. After
NorthWestern did respond with avoidéd—cost calculations, it proceeded to send several

varied and inconsistent proposals and suggested that negotiations would have to be delayed

19 In Whitehall Wind II, while the PSC had just announced the Whitehall Wind LEO test that
is at issue here, we declined to opine whether it complied with PURPA. Whitehall Wind II,  18.
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until the PSC issued Order No. 7436d. Also, it took the position that it would not sign a
PPA until MTSUN submitted a copy of its signed interconnection agreement and studies
regarding interconnection estimates. MTSUN argued those demands were contrary to
PURPA'’s requirements, as held by FERC in FLS Energy, 15% FERC at 61731. Even after
a year and a half of negotiations, multiple complaints to the PSC, and the petition process,
the PSC held that MTSUN did not sufficiently commit itself to the development of its
project since it did not accept N(;rthWestem’s proposed avoided-cost rates and, and
therefore, no LEO existed.

964  If the QF and the utility are totally in agreement on the avoided—cost calculations
there would be little to no reason that a QF would petitivon the PSC pursuant to § 69-3-603,
MCA, to determine the rates of a PPA since at that point a contract with the utility would
be inevitable. Prong one of the PSC’s LEO test, as applied here, requires that the QF and
the utility must be in complete agreement on avoided costs prior to incurring a LEO. Such
a requirement exceeds the bounds of PURPA and FERC’s regulations regarding when a
QF incurs a LEO since it essentially limits a QF’s establishment of a LEO to a specific
legal arrangement with all the relevant and material rates, terms, and conditions. New
PURPA Section 210(m) Regulations, 71 Fed. Reg. at 64368. While the PSC stated that
MTSUN was “not required to predict the precise avoide_d cost,” Order No. 7535a, 36, its
actions here say othérwise. MTSUN’s and NorthWestern’s avoided energy costs inclusive
'of carbon were less than a dollar of a difference with NorthWestern’s proposed price of
$40.86/MWh and MTSUN’s at $40.18/MWh, yet the PSC determined these prices were

not consistent and altered the avoided energy costs.
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965 = Clearly, MTSUN’s difficult and drawn out negotiations with NorthWestern and its |
eventual petition to the PSC, sufficiently demonstrated its commitment to the development
of its proposed project to es£ablish a LEO. Cedar Creek Wind, 137 FERC at 61025.
MTSUN also had actual site controi over its proposed project areas, had conducted much
of the necessary permitting, had submitted interconnection requests,?’ and initiated
feasibility studies for interconnection. MTSUN had two land holdings, one with a private
landowner and the other with the Montana DNRC. The first land holding had a fully
executed and recorded lease that was in place for up to 30 years from the date the project
aclﬁeved its commercial operéltions date.' The agreement with DNRC was also fully
negotiated and approved by the Montana Board of Land Commissioners for a period of up
to 45 years. Additionally, MTSUN completed an environmental site assessment in May
2016, submitted its FERC form 556, obtained a right-of-way permit from Yellowstone
County, was undergoing the Yellowstone County zoning compliance permitting process,
and had scheduled its certificate of occupancy construction permit as well as other permits
required upon receiving its construction permit. Certainly, unlike the QF in Whitehall Wind
II, that relied on NorthWestern’s refusal to negotiate “without more,” MTSUN has done
everything to create an obligation and has sufficiently committed itself to warrant the
establishment of a LEO. Whitehall Wind 11, 9 17.

66  Accordingly, we conclude that as applied to MTSUN’s petition, the PSC’s

Whitehall Wind LEO test is unlawful under PURPA, FERC regulations, and Montana’s

20On November 4, 2016, NorthWestern had accepted an interconnection request from MTSUN
for the project to interconnect. See Order No. 7535a, | 81.
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mini-PURPA, § 69-3-603, MCA. To the extent the PSC still relies on or construes prong
one in its current LEO test under Admin. R. M. 38.5.1909(1)(a)(ii), 'tO require that a LEO
is not established unless and until a QF and the utility reach an agreement on a avoided-cost
figure, we direct the PSC to initiate rulemaking of a new LEO test consistent with this
Opinion.

967 The District | Court did not err in its decision concluding that the PSC’s LEO
determination was unlawful as a violation of PURPA as-applied to MTSUN. Accordingly,
the District Court also did not err in finding that MTSUN established a LEO on the date of
its petition to the PSC, December 23, 2016. A QF is entitled to its avoided-cost calculation
“at the time the obligation is incurred.” 18 C.F.R. § 292.304(d)(2)(ii). At the time MTSUN
incurred its LEO, MTSUN and NorthWestern were virtually in agreement on the avoided
cost of energy with a carbon adder for a 25-year term. The District Court correctly
determined that MTSUN is entitled to the agreed-upon rate for energy of $28.68/MWh, a
carbon adder of $9.65/MWh,2! and a contract term of 25 years.2?

968  Additionally, the PSC’s decision to base MTSUN’s avoided-cost calculation on

March 2017 forward prices, rather than the information available to the parties at the time

21 This is the same carbon adder figure calculated in the Crazy Mountain Wind docket that was
decided at the time of MTSUN’s petition to the PSC on December 22, 2016. See Order No. 7505b,
9 65. PSC staff had also recommended this same figure in its staff memo, and NorthWestern,
during PSC proceedings, testified in agreement with this figure.

22 We acknowledge that adding $28.68 and $9.65 does not amount to NorthWestern’s
November 30, 2016 figure of $40.86/MWh; however, the record is clear that NorthWestern’s
avoided energy cost amounted to $28.68/MWh at the time of MTSUN establishing its LEO and
that the PSC, one day before MTSUN filed its petition, had determined that $9.65/MWh was a
proper carbon adder figure.
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MTSUN incurred its LEO in December 2016, is contrary to law. 18 C.F.R.
§ 292.304(d)(2)(ii) clearly requires that the data used to calculate the avoided costs must
be based on current data at the time the LEO is established.

969  Issue Two: Whether the PSC exceeded its authority in upending the parties’
agreed-upon contract terms established by MITSUN’s legally-enforceable
obligation.

970  Having determined MTSUN incurred a LEO on the date of its petition to the PSC,

December 23, 2016, it is necessary to deterrhine whether the PSC’s decision to upend the

agreed-upon terms of MTSUN’s LEO was in excess of its authority. Section

2-4-704(2)(a)(ii), MCA. Administrative agencies have only the powers spec;iﬁcally

conferred upon them by the legislature. Bell v. Dept. of Licensing, 182 Mont. 21, 22, 594

P.2d 331, 332 (1979). Under PURPA, a “state commission may comply with the statutory

requirements by issuing regulations, by resolving disputes on a case-by-case basis, or by

taking other actions reasonably designed to give effect to [FERC’s] rules.” Mississippi,

456 U.S. at 751, 102 S. Ct. at 2133. Montana’s mini-PURPA specifically provides that

“nothing in this chapter shall be construed as vesting judicial powers on said

commission[.]” Section 69-3-103(1), MCA.

971  Clearly FERC has interpreted PURPA to encourage parties to enter into binding

contracts themselves for the development of renewable energy resources. FERC has held

that a state utility commission must not “create practical disincentives to amicable contract

. formation” between a QF and a utility. Hyd?odynamics, Inc., 146 FERC 4 61193, 61845

(Mar. 20, 2014). 18 C.F.R. § 292.301(b)(1) permits a QF and an electric utility to “agree

to a rate for any purchase, or terms or conditions relating to any purchase” that may differ
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from those that would otherwise be required by FERC’s or a state utility commission’s
regulations concerning the determination of avoided-cost rates. In promulgating 18 C.F.R.
§ 292.301(b)(1), FERC reasoned that “a contracted-for-rate would never exceéd true
avoided costs and would thus be consistent with PURPA.” Order No. 69, 45 Fed. Reg.
12,214, 12217-18; Cedar Creek Wind, 137 FERC at 61025. Further, 18 C.F.R.
§ 292.301(b)(2) provides that FERC’é avoided-cost regulations, and the PSC’s
imélementation of those regulations, do not affect the “validity of any contract entered into
between a [QF] and an electric utility for any purchase.” 18 C.F.R. § 292.301(b)(2);
- see Cedar Creek Wind, 137 FERC at 61025 n. 73 (finding that the Idaho PUC’s alteration
of contract terms that the QF‘ and utility had agreed to prior to thé proceeding was
inconsistent with PURPA and FERC’s regulations implementing PURPA);
see also Rainbow Ranch Wind, LLC, 139 FERC at 61487. Specifically, in discussing the
effect of 18 C.F.R. § 292.301, FERC explained that “the ability of [QFs] to negotiate with
an electric utility is buttressed by the existence of the rights and protections of these rulés.”
Order No. 69, 45 Fed. Reg. at 12217 (emphasis added).

9§72 The PSC’s actions in this case are contrary to federal and state law, FERC
regulations, and FERC precedent. Regardless of undergoing a lengthy negotiation process
and incurring liability, as discussed above, the PSC rejected the agreed-upon terms of the
parties upon the filing of MTSUN’S petition and proceeded to alter terms that were not
disputed by MTSUN or NorthWestern. The PSC’s procedure is contrary to the principle
that state regulators must not create practical disincentives to amicable contract formation

and is the opposite of buttressing MTSUN’s right to negotiate agreements with
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NorthWestern. There would be no poiﬁt to a QF negotiating terms with a utility, if, upon
petition to a state PSC to adjudicvate any disputed terms of a PPA, the terms that were agreed
upon between the parties would be altered simply because the PSC decides a different term
Woulld be better. Clearly, in reviewing the regulations and FERC precedent, as well as
taking into account general principles of contract law, a QF should not lose the benefit of
agreement on certain contract elements upon petitioning the PSC to resolve disputed
elements. See Cedar Creek Wind, 137 FERC at 61025 n. 73; Hydrodynamics, Inc., 146
FERC at 618452 A fundamental tenet of modern contract law is that the law presumes
parties forming a contract “are in the best position to make decisions in their own interest”
and a court should not upend mutually agreed terms. Arrowhead Sch. Dist. No. 75 v. Kylap,
2003 MT 294, 920,318 Mont. 103, 79 P.3d 250; Marco & Co. v. Deaconess/Billings Clinic
Health Sys., 1998 MT 26, { 16, 287 Mont. 293, 954 P.2d 1116 (holding a “court must not
create a contract for the parties different from that actually entered into by them, unless the
contract is a violation of public policy”).

973  Furthermore, Montana law governing quasi-judicial procedure prohibits the PSC’s
action. In acting in a “quasi-judicial function” while adjudicating § 69-3-603, MCA,

petitions, the PSC’s review is limited to “making determinations in controversies.”

23 PSC staff also discussed FERC’s precedent that the PSC must not create practical
disincentives to contract formation and noted 18 C.F.R. § 292.304(e)(2)(iii)’s requirement that in
adjudicating MTSUN’s petition, the PSC must consider “the terms of any contract or other legally-
enforceable obligation” and “defer principally to docket evidence.” PSC staff noted that record
evidence did not support the PSC’s decision to alter the contract length and the avoided energy
costs since MTSUN and NorthWestern were in agreement on those issues. Staff concluded that
“as occurred here, it is possible that mutual agreement, or near agreement, might be achieved with
respect to one or more elements of a contract”; a QF should not “lose the benefit of an agreement
on certain contract elements” upon petition to the PSC.
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Section 2-15-102(10), MCA (emphasis added). The PSC’s review must be narrowed to
only those controversies and issues that are disputed by the parties, not those issues on
which the parties have reached mutual agreement. See § 69-3-603, MCA (éllowing for a
QF to petition when it and the utility are “unable to mutually agree”). The PSC has not
been specifically conferred sua sponte authority allowing it to adjudicate undisputed
issues.?* Indeed, § 69-3-103, MCA, specifically provides that “nothing in this chapter shall
be construed as vesting judicial powers on said commiss\ion.” At the time that MTSUN
established its LEO, the parties had reached mutual agreement on avoided energy costs
with a carbon adder and a contract term of 25 years. Accordingly, these undisputed issues
were not “controversies” and the PSC lacked authority to re-write them.

974  Issue Three: Whether the District Court erred when it concluded that the PSC
arbitrarily and unreasonably calculated MTSUN'’s capacity contribution in
determining avoided costs.

975  MTSUN argues that the PSC’s choice to rely on an AERO unit was a violation of

PURPA since NorthWestem’s next planned generation uﬁit to help meet its capacity deficit

of 28% was three 18 MW internal combustion engine (“ICE”) units scheduled to come

online in 2019. MTSUN asserts that in relying on the AERO unit, the PSC arbitrarily

assumed capacity would not be needed until 2025, even though NorthWestern had a 28%

capacity deficit at the time of Order No. 7535b. The PSC asserts that its decision to rely

24 Regardless, sua sponte authority is a power that is to be used “sparingly.” See City of
Bozeman v. McCarthy, 2019 MT 209, § 32, 397 Mont. 134, 447 P.3d 1048; see also Ekimian v.
Immigration & Naturalization Serv., 303 F.3d 1153, 1156-57, 1161 (9th Cir. 2002) (discussing
that even where an agency is specifically conferred sua sponte authority, sua sponte authority must
be used sparingly as an “extraordinary remedy reserved for truly exceptional situations™).
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on the AERC unit was reasonable and supported by substantial evidence since MTSUN’s
solar project cannot i)erform the same functions as NorthWestern’s planned 2019 ICE
units.

976  There is no question that in setting purchase rates, the PSC must set the rate at the
utility’s “full avoided costs,” meaning the rate to be paid by a utility for power is to be '
based on the utility’s actual avoided costs at the time an obligation is incurred. Am. Paper
Inst. v. Am. Elec. Power Serv. Corp., 461 U.S. 402, 416, 103 S. Ct. 1921, 1930 (1983);
Indep. Energy Producers Ass’nv. Cal. Pub. Utils. Comm’n, 36 F.3d 848,' 852, 858 (9th
Cir. 1994); see also Cal. PUC, 133 FERC 1 61059, 61268 (Oct. 21, 2010); Snow Mt. Pine-
Co. v. Mauldin, 84 Or. App. 590, 600-01, 734 P.2d 1366, 1371 (1987). FERC has stated
that “if a purchase from a [QF] permits the utility to avoid the addition of new \capacity,
then the avoided cost.of the new capacity and not the average embedded system cost of
capital should be used.” FERC Order No. 69, 45 Fed. Reg. at 12,216. New capacity of a
utility is based on the utility’s “schedule for the -addition of new generating and
transmission facilities,” meaning those resources planned for development contained in
NorthWestern’s integrated resource plan. FERC Order No. 69, 45 Fed. Reg. at 12,216; see
also Whitehall Wind I, q 27 (citing Admin. R. M. 38.5.1905 and holding the PSC must rely
on current data in NorthWestern’s integrated resource plan in calcﬁlating avoided costs).
Indeed, FERC has specifically stated that “our regulations thus provide state commissions
with guidelines on factors to be taken into account, ‘to the extenf practicable,” in
determining a utility's avoided cost of acquiring the next unit of generation.” Cal. PUC,

133 FERC at 61266 (emphasis added). Similarly, this Court has held that avoided costs
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“must be reasonable and based on current avoided least cost resource data.” Whitehall
Wind I, 9 21 (citing Indep. Energy Producers Ass’n, 36 F.3d at 851-52; 18 C.F.R.
§ 292.304; § 69-3-604, MCA) (emphasis added). |
1]77 As recognized by the PSC, the 2025 AERO unit is not a preferred resource in
NorthWestern’s 2015 plan, nor is it NorthWestern’s next unit of generation. Order No.
7535a,972. The PSC’s decision to calculate avoided caﬁacity cost data based on an AERO
unit that is not NorthWestern’s preferred next unit of generation results in the PSC failing
fo rely on NorthWestern’s actual and full avoided costs contrary to PURPA, FERC
regulations and precedent, and this Court’s precedent. Avoided-cost calculations must be
based on NorthWestern’s next planned unit of generation. Cal. PUC, 133 FERC at 61266.
Accordingly, the PSC acted unlawfully in relying on the 2025 AERO unit as a proxy for
avoided capacity costs, instead of the new capacity provided by NorthWestern’s next
planned units of generation—the three ICE units planned for 2019. |
| 978 Moreover, whether a QF can perform exactly the same services of a utility’s next
planned generation unit is not a factor that PURPA requires consideration of in determining
avoided costs. See 18 C.F.R. 292.304(e). The differences in performance are taken into
account in the avoided capacity cost payments since MTSUN is only compensated for
avoided capacity costs when it is contributing capacity during NorthWestern’s peak load

hours. See Order No. 7535a, § 76 (discussing the PSC’s methodology and that the
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calculation of avoided capacity costs is based on MTSUN’s projected electricity production
during peak load hours); Order No. 7535c¢, § 6.

979  The District Court did not err in determining that the PSC acted arbitrarily and
capriciously in calculating MTSUN’s avoided capacity cost rates. Consistent with the
District Court’s instructions on remand, the PSC issued its compliance order, Order No.
7535¢, calculating an avoided capacity cost rate of $14.07/MWh that was based on
NorthWestern’s next planned unit, the preferred 2019 ICE units. MTSUN is entitled to
that rate and remand on this issue is not necessary.26

CONCLUSION

980 It is indisputable that the PSC’s methodologies chosen combined with the reduced
contract length had the effect of discouraging development of MTSUN’s QF project, which
is contrary to PURPA. In reviewing the record and considering each component of the
PSC’s orders, it is clear that at nearly every step of setting thc? terms of MTSUN’s PPA the
PSC chose arbitrary and unlawful methodologies ;[hat resulted in deflating the economic

feasibility of MTSUN’s project.

2% As in Vote Solar, the PSC relied on an improper interpretation of the SPP methodology in
calculating MTSUN’s avoided capacity costs. NorthWestern calculated that MTSUN’s project
would contribute 0% capacity, but the PSC “imputed” the calculation from the Vote Solar docket
of 6.1%. Order No. 7535b, § 99. MTSUN had objected to the PSC’s interpretation of the SPP
methodology during the proceedings but did not raise this issue on appeal to this Court.

26 While the PSC acknowledges that “[w]ithout question the Commissioners remarks exhibited
bias” against solar QF developers, we decline to reach the issue of whether the PSC violated
MTSUN’s due process rights by making decisions based on bias and policy preferences since we
are affirming the District Court on the merits and the PSC has already issued its compliance order
in this case.
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981 For the reasons stated, the District Court did not err in concluding that the PSC’s
determinations were arbitrary and unlawful. The Court may reverse or modify an agency
decision if the substantial rights of a party have been prejudiced because the agency
decision violates constitutional or statutory provisions, is made upon unlawful procedure,
is affected by other error of law, clearly erroneous in view of the substantial evidence on
the whole record, arbitrary or capricious, or éharacterized by an abuse of discretion.
Section 2-4-704(2)(a), MCA. The District Court relied on record evidence in determining
the existence of a legally-enforceable agreement and the avoided-cost rates. It did not
engage in impermissible rate setting. Accordingly, the District Court’s decision is affirmed

and MTSUN is entitled to the rates and contract terms set forth in this Opinion.

/S/ MIKE McGRATH
We Concur:

/S/ JAMES JEREMIAH SHEA

/S/ INGRID GUSTAFSON

/S/ DIRK M. SANDEFUR

/S/ BETH BAKER

Justice Jim Rice, concurring.

982  While the specific legal issues decided here are different than those in Vote Solar,
there is significant substantive overlap in the respective records of the two cases that
- require that I join the ultimate outcome reached by the Court here as a matter of stare

decisis. Important determinations by the PSC in this case were made by incorporating the

findings and analyses it had employed in Vote Solar. The Court’s rejection of the entirety
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of the PSC’s decision in Vote Solar—including its factfinding, methodology, analysis and
reasoning, and the breadth of the Court’s opinion in Vote Solar—leave little room for a
fresh review of the issues raised here, and none for a differeﬁt conclusion, despite what I
believe to be analytical error in this case.

983 Regarding the arguments by the PSC and Northwestern that the Court is without
jurisdiction to entertain MTSUN’s challenge to the PSC’s LEO determination, based upon
the argument that the Whitehall Wind test violates PURPA, I acknowledge the difficulty
courts have encountered in applying PURPA’s assignment of matters between state and
federal jurisdiction. Opinion, 9 55. However, I believe the recent attempt to articulate a
bright-line rule by fhe court in City of Farmington, upon which the Court relies, is
oversimplistic in light of federal precedent, and incorrect. Opinion, q 57. City of
Farmington’s framework limits federal jurisdiction under Section 210(h) to the narrow
circumstance when a state commission “outright fails to implement a FERC rule,” for
which FERC, or a private party in absence of FERC action, “may step in and force [the
commission] to do so.” City of Farmington, *22. Then,v City of Farmington holds that
state courts are broadly authorized to entertain all other challenges regarding whether a
commission’s “actions comply with FERC’s requirements under Section 210(g).” City of
Farmington, *22. While federal jurisdiction is certainly circumscribed ﬁnder PURPA, 1
do not believe it is so severely narrowed to apply only to cases where a state commission
has “outright fail[ed]” to adopt a FERC rule or requirement.

84  As explained in a leading case:
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Cases interpreting the jurisdictional grant in § 210(h) of PURPA have

distinguished between claims challenging the implementation of FERC/state

agency regulations and claims challenging the application of such

regulations. E.g., Indus. Cogenerators v. FERC, 310 U.S. App. D.C. 357,

47 F.3d 1231 (D.C. Cir. 1995); Greensboro Lumber Co. v. Georgia Power

Co., 643 F. Supp. 1345 (N.D. Ga. 1986), aff’'d 844 F.2d 1538 (11th Cir.

1988). As explained in Greensboro Lumber, “In general, section

210(h)(2)(B) of PURPA limits federal court jurisdiction to claims that [state

agencies] . . . have failed to comply with their obligation under § 210(f)(2) of

PURPA to devise an implementation plan. . . . that is consistent on its face

with FERC's regulations.” Greensboro Lumber, 643 F. Supp. at 1374.
Massachusetts Inst. of Tech. v. Massachusetts Dep’t of Pub. Utils., 941 F. Supp. 233,
236-37 (D. Mass. 1996) (emphasis added). Thus, federal jurisdiction extends to claims
that a state commission’s rule or’ plan facially fails to implement the requirements of FERC.
As explained in Great Divide Wind Farm 2 LLC v. Aguilar, 405 F. Supp. 3d 1071, 1092
(D.NM. 2019), “[tlhe category of as-implemented challenges includes more than
contentions that a state agency has not acted to implement PURPA and the FERC
regulations; a party may contend in an as-implemented claim that a state’s actions to
implement the. laws violate PURPA and the FERC regulaﬁons.” Great Divide Wind Farm,
405 F. Supp. at 1092 (emphasis added). Indeed, the merits of a similar challenge to the
one raised here by MTSUN—whether the PSC’s Whitehall Wind LEO standard violates

PURPA—has been ruled upon as an “implementation” challenge in federal court, although
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that ruling was reversed on mootness grounds by the Ninth Circuit. See Bear Gulch Solar,
LLC v. Mont. Pub. Serv. Comm’n, 356 F. Supp. 3d 1041 (D. Mont. 2018).!

985 In contrast, “matters of application of [a utility’s] rules . . . ;re properly brought
before state judicial forums.” Greensboro Lumber, 643 F. Supp. at 1374 (citation omitted).
In Greensboro Lumber, plaintiff alleged that it was not provided with “back-up and
maintenance power at non-discriminatory, just and reasonable rates.” Greensboro Lumber,
643 F. Supp. at 1374. The federal district court held it “lack[ed] subject matter jurisdiction
over these ‘as-applied’ claims[,]” citing a FERC ruling that “‘complaints regarding an
alleged refusal to purchase power from a qualifying facility and the rates for such purchases

29

are matters properly brought in a State forum.”” Greensboro Lumber, at 1374 (citing Snow
Mountain Pine Co. v. CP National Corp., FERC Docket No. EL84-25-000).

986  Under this precedent, I believe the PSC and Northwestern correctly argue that
MTSUN’s challenge as stated before the District Court was improperly brought in state
courts. MTSUN essentially acknowledged that it had failed to satisfy the Whitehall Wind

LEO test, but asserted that the test “is unlawful in that it does not properly encourage small

! The Court correctly notes, Opinion, 9 55, that the PSC initially argued in Bear Guich that this
issue was inappropriately pursued in federal jurisdiction, but the PSC ultimately conceded the
point, and the U.S. District Court reached the merits. See Bear Gulch Solar, LLC v. Mont. Pub.
Serv. Comm’n, 2018 U.S. Dist. LEXIS 94542 (D. Mont.), and Bear Gulch Solar, 356 F. Supp. 3d
at 1049 (“Plaintiffs allege that [PSC] Order 7500 (and subsequent Orders 7500a-d) are inconsistent
with and violate Plaintiffs’ rights as QFs under PURPA and FERC’s regulations. . .. [T]he [PSC]
acknowledged during oral argument that the Court has jurisdiction to decide whether the Whitehall
Wind standard complies with PURPA.”). The PSC has since adopted a new test that substantially
revised and expanded the Whitehall Wind test, see ARM 38.5.1909, and, thus, the Court’s order
for the PSC to “initiate rulemaking of a new LEO test consistent with this Opinion,” Opinion, § 66,
is unnecessary, and should be withheld pending review of the revised test.
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renewable projects as the Commission is mandated to do under PURPA.” The federal
precedent strongly suggests this is a challenge to the PSC’s implementation plan, subject
exclusively to federal jurisdiction. Consequently, I believe the entire section of the Court’s
opinion following its jurisdictional analysis, under the heading “Lawfulness of the PSC’s
Whitehall Wind LEO Test” and determining the PSC’s Whitehall Wind standard “is
inconsistent with PURPA and FERC’s regulations,” Opinion, §Y 58, 66, is in excess of the
jurisdiction permitted this Court under PURPA, despite the footnote disclaimer that the
ruling “does not purport to limit FERC’s jurisdiction over these matters.” Opinion, § 57,
n.17.

987 Consequently, if this were a matter of first impression, I would reject the greater
part of MTSUN’s challenge as improperly raised in state court and affirm the PSC’s
determination that a LEO was not established. However, the extent of overlap between
this case and Vote Solar eliminates any notion of first impression. Under the breadth of
the Vote Solar decision and the application of stare decisis, I am compelled to reach the
same ultimate conclusion as the Court, even after disregarding the arguments offered by
MTSUN that are beyond our jurisdiction.

988  The PSC rejected MTSUN’s assertion of a LEO under application of the first prong
of the Whitehall Wind test, specifically, that the terms offered by MTSUN were not
“consistent” with Northwestern’s avoided costs, given MTSUN’s dramati(':ally higher
calculation of avoided capacity. In negotiations, Northwestern’s calculations of avoided
capacity were about $5/MWh, while MTSUN’s were approximately four times as much at

about $20/MWHh, with calculations becoming increasingly divergent when the parties were
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before the PSC. However, the PSC’s calculation of avoided capacity here—the central
finding of thé dispute—has already been overturned and replaced with a calculation by the
courts, by the rejection of the capacity methodology employed by the PSC in Vote Solar.
The Court here holds that “[a]s in Vote Solar, the PSC relied on an improper inierpretation
of the SPP methodology in calculating MTSUN’S avoided capacity costs.” Opinion, 9 78,l
n.25. While there are aspects of the dispute here that are unique, such as the use of an
AERO unit as a proxy resource versus ICE units, they do not alter the greater holding
invalidating the methodology as applied by the PSC. Regarding the carbon adder, the PSC
based its determination here upon the same findings it had entered in Vote Solar,.which has
been overturned as error. See Opinion, §730-31. While I continue to question the carbon
adder’s vague origins and its propriety in proceedings where consumer indifference is
paramount based on the authorities cited in my Vote Solar dissent, and believe it remains
highly discretionary on the part of the Commission, the issue is settled and the adder
imposed by the courts. Regarding contract length, the PSC again relied on evidence it had
credited in Vote Solar, but which was there rejected by the Court. Opinion, g 34-35.
Further, in my review, the concessions made in Vote Solar’s testimony regarding the
viability of the 15-year contract were greater than MTSUN’s testimony here, and while I
would conclude there was an appropriate basis for the PSC’s contract length determination,
that issue has already been adversely determined by the Court, and on a record I believe
was stronger than here.

989 As I expressed in Vote Solar, I remained concerned that the courts have imposed

rates contrary to proper application of the standards of review, and. inappropriately
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bolsfere‘d staff recommendations. Nonetheless, as a result of the above holdings, and upon
application of stare decisis, the PSC’s determination to alter the terms of the proposed
PPA, and to conclude the PPA offered by MTSUN was not “consistent” with
Northwestern’s avoided costs under the first prong of the Whitehall Wind test, cannot be
supported even upon an inquiry properly conducted by state courts under PURPA. For the
reasons I set forth in Vote Solar, 1 believe the unfortunate consequence of this decision will
likewise be to significantly increase the costs for provision of power that will ultimately
become the burden of ratepayers, in excess of, and therefore in violation of, the intention
of Congress under PURPA.

990 I concur.

/S/ JIM RICE

Justice Laurie McKinnon joins in the concurring Opinion of Justice Rice.

/S/ LAURIE McKINNON
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QUESTION PRESENTED

Whether the Federal Energy Regulatory Commis-
sion (FERC) and federal courts, as opposed to state
courts, have the exclusive power under 16 U.S.C.
824a-3 to monitor and enforce the Public Utility Reg-
ulatory Policies Act of 1978 (PURPA).
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PARTIES TO THE PROCEEDING

Petitioner, Montana Department of Public Service
Regulation, Montana Public Service Commission
(Commission), was the presiding body in the contested
case agency proceeding, respondent in judicial review,
and cross-appellant.

NorthWestern Corporation, d/b/a NorthWestern
Energy (NorthWestern), intervened in the Commis-
sion’s contested case proceeding, was respondent in
judicial review, and appellant. The Montana Con-
sumer Counsel intervened in the contested case pro-
ceeding, in judicial review, and on appeal.

Respondent MTSUN, LLC, (MTSUN) was the peti-
tioner in the Commission’s contested case proceeding,
petitioner in judicial review, and appellee.

Nominally, Vote Solar, Montana Environmental In-
formation Center, and Cypress Creek Renewables,
LLC, intervened in a related Commission contested
case proceeding, and were petitioners in consolidated
judicial review. WINData, LL.C, intervened in the con-
solidated judicial review.

RULE 29.4 DISCLOSURE

The constitutionality of 16 U.S.C. 824a-3 is drawn
into question, and neither the United States nor any
federal department, office, agency, or employee was a
party in the proceeding below. 28 U.S.C. 2403(a) may

apply.
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RELATED PROCEEDINGS

Montana Supreme Court:
MTSUN, LLC v. Mont. Dep’t of Pub. Serv. Regula-
tion, DA 19-0363 (Oct. 8, 2020) (reported at 472
P.3d 1154) (MTSUN).

Montana Eighth Judicial District Court:

MTSUN, LLC, Vote Solar, Montana Environmental
Information Center, Cypress Creek Renewables,
LLC, and WINData, LLC v. Montana Department
of Public Service Regulation, Montana Public Ser-
vice Commission, NorthWestern Corporation, and
the Montana Consumer Counsel, Consolidated No.
BDV-17-0776, DV-18-197, ADV-2017-1015, DDV-
2017-1014, DDV-2017-1022 (Jun. 18, 2019) (unre-
ported; available infra, 59a-71a).

Department of Public Service Regulation:
In re MTSUN, LLC, No. 2016.12.103 (Jul. 21, 2017;
Nov. 29, 2017) (unreported; available infra, 72a—
132a, 133a—-189a).
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In the Supreme Court of the Enited States

No.

MONTANA DEPARTMENT OF PUBLIC SERVICE
REGULATION, PETITIONER

V.
MTSUN, LLC

ON PETITION FOR A WRIT OF CERTIORARI
TO THE SUPREME COURT OF MONTANA

PETITION FOR A WRIT OF CERTIORARI

The Commission respectfully petitions for a writ of
certiorari to review the judgment of the Supreme
Court of the State of Montana.

- OPINION BELOW

The Montana Supreme Court opinion is reported at
472 P.3d 1154. App, infra, 1a=58a. The district court
decision (App., infra, 59a—71a), and Commission deci-
sions (App., infra, 72a—132a, 133a—189a), are not re-
ported.

JURISDICTION

The Supreme Court of Montana entered judgment
on October 8, 2020. On March 19, 2020, this Court ex-
tended the deadline for all petitions for writs of certi-

. orari to 150 days from the date of the lower court judg-
ment. This Court has jurisdiction under 28 U.S.C.

(1)



1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS

The Appendix reproduces Article Three, Section
Two, Article Six, and the Tenth Amendment to the
United States Constitution, in addition to 16 U.S.C.
824a-3(f)—(h). App., infra, 190a—193a.

INTRODUCTION

Congress enacted PURPA in 1978, designed in part
“to combat the nationwide energy crisis” and “reduce
the demand for traditional fossil fuels,” by incentiviz-
ing the development of alternative energy generation.
FERC v. Mississippi, 456 U.S. 742, 745, 750 (1982);
Pub. L. No. 95-617, 92 Stat. 3117 (1978).

At that time, Congress determined that two pri-
mary obstacles prevented diversification of the na-
tion’s electrical generation fleet: (1) incumbent electri-
cal utilities lacked incentives to purchase power from
nontraditional generation facilities; and (2) the patch-
work of state and federal regulation of alternative en-
ergy sources inhibited development. FERC, 456 U.S.
at 750.

Section 210 addressed these concerns. To erode bar-
riers to market entry, Congress required utilities to
purchase electricity from alternative energy develop-
ers, based either on the purchasing utility’s avoided
costs, or as negotiated between the parties. 16 U.S.C.
824a-3(a)—(b). Congress directed the FERC to imple-
ment PURPA, and required states to incorporate the
FERC’s decisions. 16 U.S.C. 824a-3(a), (f)(1). Congress
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also established separate avenues for judicial review
of state promulgation of FERC policy, and subsequent
application of specific policies to particular generation
facilities. 16 U.S.C. 824a-3(g)—(h).

PURPA has teeth. The must-take provision ensures
that developers have buyers for their electricity. The
avoided cost requirement ensures customer price par-
ity—customers pay no more for developer-generated
energy than a utility’s avoided costs. State implemen-
tation ensures universal adoption. The robust review
and enforcement mechanisms provide healthy checks
and balances.

This petition concerns PURPA’s judicial review and
enforcement mechanisms. When parties challenge the
application of the “requirement of” any PURPA regu-
lation, judicial review is appropriate in state court. 16
U.S.C. 824a-3(g). When parties challenge the lawful
implementation of PURPA, however, only the FERC
and federal courts can “enforce” the law. 16 U.S.C.
824a-3(h). This provides two on-ramps for judicial re-
view. As-applied decisions are reviewed in state
courts, while implementation decisions are enforced -
by the FERC and federal courts.

The Montana Commission routinely responds to
implementation challenges before the FERC and fed-
eral courts. The FERC and federal courts have ad-
hered to this enforcement construct for close to 40
years.

The case below contradicts this longstanding prece-
dent.

MTSUN concludes as a matter of law that imple-
mentation challenges belong in state courts. This
leaves state courts with jurisdiction over both as-ap-
plied and implementation challenges, while the FERC
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and federal courts are left with largely ceremonial ju-
risdiction, limited to ensuring state commissions
merely incorporate FERC decisions.

FERC and federal court jurisdiction cannot be this
anemic. -

MTSUN also permits the FERC to outsource its
substantive decisions for state commissions to prom-
ulgate, and requires state courts to determine the law-
fulness of those state commission decisions. Under
FERC v. Mississippi, that unconstitutionally shifts
federal accountability for FERC decisions to the 50
states. The Tenth Amendment explicitly prevents this
~ federal buck-passing.

This is not an academic issue reserved for policy
wonks in beige buildings. The decision harms custom-
ers. MTSUN alone results in a $47.64 million cus-
tomer overcharge. It also results in the wrong kind of
projects getting built—those based on judicial edicts,
rather than utility avoided costs. MTSUN is also un-
workable. It requires the Commission to reconcile an
administrative regulation which the Montana Su-
preme Court found unlawful, even though the FERC
concluded the exact opposite four years prior.

PURPA'’s national energy policies require national
monitoring and national enforcement, which only the
FERC and federal courts can provide. This Court
should grant the petition, reverse the decision below,
and restore the delicate constitutional balance envi-
sioned by FERC v. Mississippi.

STATEMENT

| The FERC and federal courts have exclu-
sive jurisdiction to enforce PURPA
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1. Congress directed the FERC to establish national
energy policies consistent with PURPA’s goal to en-
courage cogeneration and small power production. 16
U.S.C. 824a-3(a). The FERC administers PURPA pri-
marily through rulemaking proceedings, and has the
continuing obligation to revise its regulations as nec-
essary. 18 C.F.R. 292.101 et seq. PURPA requires
states to incorporate each FERC regulation within one
year. 16 U.S.C. 824a-3(f)(1).

States typically ratified PURPA with enabling stat-
utes that delegated authority to state utility commis-
sions to implement PURPA. Montana followed this
approach. An Act to Comply with the Public Utility
Regulatory Policies Act, 1981 Mont. Laws 772 (subse-
quently codified at Mont. Code Ann. § 69-3-601 et seq.;
Mont. Admin. R. 38.5.1901 et seq.). Congress author-
ized appropriations of up to $40 million to defray the
initial state costs associated with PURPA ratification,
but only for fiscal years 1979 and 1980. 42 U.S.C.
6808; FERC, 456 U.S. at 751, n. 14.

After initial promulgation, state commissions can
implement FERC decisions “by issuing regulations, by
resolving disputes on a case-by-case basis, or by tak-
ing any other action reasonably designed to give effect
to FERC’s rules.” FERC, 456 U.S. at 751; Policy State-
ment Regarding the Commission’s Enforcement Role
Under Section 210 of the Public Utility Regulatory Pol-
icies Act of 1978, 23 FERC { 61,304, 61,644 (May 31,
1983) (FERC Policy Statement). This usually results
in two types of state-level PURPA proceedings: rule-
makings to establish rules of general applicability, or
contested case proceedings to adjudicate specific
rights, duties, or privileges, typically of developers
seeking to compel electric utilities into long-term
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power purchase agreements.

PURPA provides two opportunities for judicial re-
view. First, developers and utilities can seek judicial
review “for purposes of implementing any require-
ment of a rule” adopted by a state commission. 16
U.S.C. 824a-3(g)(1). This review “shall be pursuant to
any applicable State procedures.” 16 U.S.C.
2633(c)(1). Second, the FERC or federal courts can en-
force PURPA’s requirement that each state commis-
sion lawfully implement FERC regulations. 16 U.S.C.
824a-3(h)(2)(A). Under this federal cause of action, de-
velopers or utilities “may petition the Commission to
enforce the requirements of subsection (f)” against a
state commission. 16 U.S.C. 824a-3(h)(2)(B). If the
FERC declines to initiate an enforcement action, de-
velopers can raise that federal question in federal
court. Id.

2. In its initial statement regarding PURPA’s re-
view and enforcement provisions, the FERC noted
that Congress “provided not only for private causes of
action in State courts to obtain judicial review and en-
forcement of the implementation of the Commission’s
rules under section 210, but also provided that the
Commission may serve as a forum of review and en-
forcement of the implementation of this program.”
Regulations Implementing Section 210 of the Public
Utility Regulatory Policies Act of 1978, 45 Fed. Reg.
12,214, 12,231 (Feb. 25, 1980) (Order 69).

The FERC revisited this enforcement power “to
clarify our view of our appropriate place in an appar-
ently ambiguous statutory enforcement scheme and to
inform affected persons of the forums available if the
PURPA requirements are not fulfilled.” FERC Policy
Statement, 23 FERC { 61,304, 61,643. The FERC
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noted that its primary enforcement role under Section
210(h) is to ensure that state commission’s implement
PURPA “consistent with the regulations established
by the Commission under section 210(a) of PURPA.”
Id. at 61,645. This enforcement authority extends to
situations where state commissions “are alleged to
have completed the implementation process, but have
promulgated regulations which are inconsistent with
or contrary to the Commission’s regulations.” Id. at
61,644. This provides FERC both the first, and in most
cases the last, word on PURPA’s lawful implementa-
tion.

This enforcement authority is contrasted with state
judicial review procedures where FERC notes that
once a state commission has lawfully implemented
PURPA, “the Commission’s role is limited regarding
questions of proper application of these rules on a
case-by-case basis.” Id. at 61,645. In those fact-specific
challenges, Section 210(g) “provides the primary en-
forcement authority by which an aggrieved person
may challenge the application of a rule or rules.” Id.
(original FERC emphasis). The FERC provides sev-
eral examples of these as-applied challenges, where
“the application of a State-established rule would
properly lie before a State judicial forum of competent
jurisdiction.” Id.

The FERC has consistently applied this enforce-
ment policy ever since. Swecker v. Midland Power
Coop., et al., 170 FERC { 61,289, T 3 (2020) (“First,
PURPA provides that a QF may petition the Commis-
sion to enforce the requirements of the Commission’s
PURPA regulations, and, if the Commission declines
to initiate an enforcement action, the petitioner may
then bring its own action in an appropriate United
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States District Court.”); In re Roche Products, Inc., et
al., 29 FERC { 61,098 (1984).

3. The Eleventh Circuit incorporated FERC’s en-
forcement policy in 1988. Greensboro Lumber Co. v.
Georgia Power Co., 643 F.Supp. 1345, 1374 (N. Dist.
Ga. 1986) (“This Court lacks subject matter jurisdic-
tion over these ‘as applied’ claims.”), affd 844 F.2d
1538 (11th Cir. 1988). The Court determined as-ap-
plied claims “must be b[rJought in state court, which
has exclusive jurisdiction ‘to enforce any requirement’
of a nonregulated utility’s implementation plan.” Id.

Five Circuits followed thereafter. Portland GE Co. -
v. FERC, 854 F.3d 692 (D.C. Cir. 2017); Allco Renew-
able Energy Ltd. v. Massachusetts Electric Co., 875
F.3d 64, 68 (1st Cir. 2017); Allco Fin. Ltd. v. Klee, 805
F.3d 89, 95-97 (2nd Cir. 2015); Exelon Wind J LLC v.
Nelson, 766 F.3d 380, 388 (5th Cir. 2014); Cal. for Ren.
En.v. Cal. PUC, 922 F.3d 929, n. 4 (9th Cir. 2019).

4. The Montana Commission routinely responds to
implementation challenges before the FERC and fed-
eral courts. In re Hydrodynamics Inc., et al., 143
FERC { 61,193 (Mar. 20, 2014); In re FLS Energy,
Inc., et al., 157 FERC q 61,211 (Dec. 15, 2016); Bear
Gulch Solar, LLC v. Mont. Pub. Serv. Comm’n, 356 F.
Supp.3d 1041, at 1052 (D. Mont. 2018), affd in part,
rev’d in part, 775 F. App’x. 295 (9th Cir. 2019). '

II. The decision invades the exclusive juris-
diction of the FERC and federal courts

1. The FERC has long recognized that utilities can
frustrate the goals of PURPA by simply refusing to
contract with small power producers. Order 69, 45
Fed. Reg. at 12224. Accordingly, the FERC allows
small power producers to wunilaterally invoke
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PURPA’s mandatory purchase provision by creating a
legally enforceable obligation (LEO), which obligates
utilities to purchase power from small power produc-
ers. 18 C.F.R. 292.304(b)(5) (2021). The FERC noted
that an LEO is intended “to reconcile the requirement
that the rates for purchases equal the utilities’
avoided cost with the need for qualifying facilities to
be able to enter into contractual commitments based,
by necessity, on estimates of future costs.” Order 69,
45 Fed. Reg. at 12224. An LEO i1s intended to prevent
utilities from circumventing PURPA’s must-take pro-
vision “merely by refusing to enter into a contract with
the qualifying facility.” Id.

The FERC’s LEO regulation lacked detail for how
developers could form an LEO. Rather the regulation
outlined general price term requirements, and pro-
vided states the space to determine how specific devel-
opers can establish an LEO. See 18 C.F.R.
292.304(d)(2)(1)—(11) (2020) (rates for purchases shall
be based on the avoided costs “at the time of delivery”
or “at the time the obligation is incurred.”).!

2. The Montana Commission created its LEO test
in a 2010 contested case proceeding. In re Whitehall
Wind, Dkt. D2002.8.100, Order 6444e, 9 33—49
(Mont. PSC 2010). Under Whitehall Wind, a developer
establishes an LEO when it: (1) tenders “an executed
power purchase agreement to the utility;” with (2) “a
price term consistent with the utility’s avoided costs;”
(3) “specified beginning and ending dates, and with
sufficient guarantees to ensure performance during
the term of the contract;” and (4) “an executed inter-
connection agreement.” Id. | 47.

1 The FERC has recently revised its LEO regulations. 172
FERC { 61,041 (codified at 18 C.F.R. 292.304(b)(5) (2021)).
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On appeal, the Montana Supreme Court affirmed
the Commission’s application of its LEO test, though
the court declined to opine “whether the Commission’s
bright-line prospective test, announced in its order,
complies with PURPA.” Whitehall Wind, LLC v. Mont.
Pub. Serv. Com., 347 P.3d 1273, 1278 (Mont. 2015).

The Commission subsequently reaffirmed its
Whitehall Wind test in a 2016 contested case proceed-
ing. In re QF-1, Dkt. D2016.5.39, Order 7500, 47
(Mont. PSC 2016). :

Pursuant to 16 USC 824a-3(h)2)(B), developers
brought an enforcement petition before the FERC, ar-
guing in part that the Commission’s LEO test violated
PURPA. FLS Energy, 157 FERC {61,211, T 5. The
FERC concluded—although the entire Whitehall
Wind LEO test was at issue—that only one prong of
the Whitehall Wind test was unlawful under PURPA.
Id. 1 23 (“We find that * * * requiring a QF to tender
an executed interconnection agreement is equally in-
consistent with PURPA and our regulations.”).

3. In the contested case proceeding below, the Com-
mission determined that MTSUN did not incur an
LEO. App., infra, 140a-147a.2 Because MTSUN’s rec-
ommended $63.70/MWh price term was “70% higher
than the Commission’s avoided cost estimate of
$37.55/MWh,” the Commission concluded that the
price terms were inconsistent with the utility’s

avoided cost, and did not satisfy the second prong of
\

2 Consistent with FLS Energy, in 2018 the Commission incorpo-
rated its Whitehall Wind LEO in rule. 2019 Mont. Admin. Reg.
1298 (codified at Mont. Admin. R. 38.5.1909). No parties have
filed enforcement actions with the FERC or in federal court re-
garding the Commission’s current LEO regulation.
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the LEO test. Id. at 147a.2 On reconsideration, the
Commission reaffirmed its decision, and specifically
noted that FLS Energy only invalidated one prong of
the Commission’s LEO test, and that the remaining
balance of the test was lawful. Id. at 75a—80a.

On judicial review in state court, the developer as-
serted that the Commission’s test was unlawful as-ap-
plied under PURPA, and that MTSUN was entitled to
an LEO even though it did not satisfy the second
prong of the LEO test. Pet. for Jud. Rev., at 34. The
District Court concluded that the Commission’s LEO
decision “is unlawful as a violation of PURPA as ap-
plied to the MTSUN project.” App., infra, 67a. The
. District Court did not reach the question of whether
- the second prong (consistent price term requirement)
of the LEO test was lawful under PURPA.

On appeal, as before the District Court, the Com-
mission noted that the Montana Supreme Court
lacked jurisdiction to review any claims regarding the
lawfulness of the Commission’s LEO test, as that was
an issue for the FERC and federal courts. Comm’n. In.
Br., at 33 (“This semantic shift is important because
MTSUN attempts to vest jurisdiction in state court
over an issue where there is none.”).

In response MTSUN did not argue that the Com-
mission’s LEO test was unlawful under PURPA, or
that implementation claims are permitted in state
court. Instead, the developer argued “it met the Com-
mission’s LEO test to the extent it was possible to

3 For context, the current estimated levelized cost of electricity
for new solar projects over a 30 year term is $33.12/MWh. U.S.
Energy Information Administration, Levelized Cost and Lev-
elized Avoided Cost of New Generation Resources AEO2020, Ta-
ble 1b (Feb. 2020).
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meet the test.” MTSUN Resp. Br., at 12.

4. Despite neither party raising the issue below, the
Montana Supreme Court addressed the federal ques-
tion of whether the Commission’s LEO test was lawful
under PURPA. App., infra, 32a—42a.

Observing that the “issue of jurisdiction over imple-
mentation and as-applied challenges has long vexed
utilities, QF’s, state utility commissions, and even
FERC itself,” and that the “line between the two chal-
lenges is muddled and inconsistently applied,” the
Court proceeded to adopt a novel analysis of its juris-
diction under federal statutes. Id. at 32a—33a.

The Court declared that the “assertion that exclu-
sive jurisdiction lies with federal courts in PURPA im-
plementation challenges is incorrect.” Id. at 32a. Ra-
ther “Federal dJurisdiction under Section 210(h)
should not be stretched to cover disputes over how
well a regulatory entity implements FERC’s rules or
the propriety of that entity’s state or local rules.” Id.
at 35a (quoting Vote Solar v. City of Farmington, ___
F.Supp.3d __, 2020 U.S. Dist. LEXIS 23425, *22
(D.N.M. Feb. 11, 2020), appeal pending No. 20-2028
(10th Cir. filed Mar. 9, 2020) (original emphasis)). The
Court justified its incursion into federal jurisdiction
by classifying the case as a “post-implementation” dis-
pute—a novel category of cases that PURPA allegedly
left “in the hands of state courts.” Id. at 36a (quoting
City of Farmington, 2020 U.S. Dist. Lexis 23425, at
*23). Sensitive to appearances that it was annexing
federal jurisdiction, the Court hedged in a footnote
that its decision “is limited to clarifying state court ju-
risdiction over PURPA disputes and does not purport .
to limit FERC’s jurisdiction over these matters.” Id. at

36a, n. 17.
/
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Based on this assumption of jurisdiction, the Court

proceeded to conclude that the second prong of the
Commission’s LEO test (the requirement for con-
sistent avoided cost price terms) was unlawful under
PURPA and FERC regulations, and directed the Com-
mission to amend its LEO rule accordingly. Id. at 36a—
42a.
- 5. Two Justices disagreed with the Court’s jurisdic-
tional analysis: “the recent attempt to articulate a
bright-line rule by the court in City of Farmington,
upon which the Court relies, is oversimplistic in light
of federal precedent, and incorrect.” Id. at 52a (Rice,
J., with McKinnon, J., concurring). Noting that City of
Farmington “limits federal jurisdiction under Section
210(h),” the Justices concluded that while “federal ju-
risdiction is certainly circumscribed under PURPA, I
do not believe it is so severely narrowed to apply only
to cases where a state commission has ‘outright
failled] to adopt a FERC rule or requirement.” Id.

The concurring Justices would have instead applied
the familiar precedent where “federal jurisdiction ex-
tends to claims that a state commission’s rule or plan
facially fails to implement the requirements of FERC.”
Id. at 53a. On the merits of this case, “federal prece-
dent strongly suggests this is a challenge to the PSC’s
implementation plan, subject exclusively to federal ju-
risdiction.” Id. at 55a. “Consequently,” the concur-
rence noted, “the entire section of the Court’s opinion
following its jurisdictional analysis * * * is in excess of
the jurisdiction permitted this Court under PURPA,
despite the footnote disclaimer that the ruling ‘does
not purport to limit FERC’s jurisdiction over these
matters.” Id. '
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Justices Rice and McKinnon conclude that “the un-
fortunate consequence of this decision will likewise be
to significantly increase the costs for provision of
power that will ultimately become the burden of rate-
payers, in excess of, and therefore in violation of, the
intention of Congress under PURPA.” Id. at 58a.

This petition follows.

REASONS FOR GRANTING THE PETITION

I. The decision merits review

A. The decision is unconstitutional, and con-
flicts with FERC v. Mississippi

The decision below violates the Tenth Amendment,
and Articles Three and Six of the United States Con-
stitution, and conflicts with this Court’s decision in
FERC v. Mississippi.

“Upon ratification of the Constitution, the States
.entered the Union with their sovereignty intact.” Sos-
samon v. Texas, 563 U.S. 277, 283 (2011). This dual
sovereignty is a “defining feature of our Nation’s con-
stitutional blueprint.” Id. Thus, the “powers not dele-
gated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the
States respectively, or to the people.” U.S. Const.
Amend. X. This distilled “into a single sentence a prin-
ciple that supporters of the Constitution had insisted
was already part of the document’s general structure:
The new federal government would enjoy only those
powers explicitly enumerated or otherwise implicit in
the Constitution’s general framework.” Akhil Reed
Amar, America’s Constitution: A Biography, 320
(2005). The Tenth Amendment is thus firmly rooted in
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the space between the federal government’s “few and
defined” powers, and those of individual states, which
are “numerous and infinite.” The Federalist No. 45,
259 (R. Ferguson ed. 2006).

The Tenth Amendment is a shield. Congress can
lawfully preempt state law pursuant to an enumer-
ated power, but only when it regulates private actors.
Murphy v. NCAA, 138 S. Ct. 1461, 1479-1481 (2018).
Whether conflict, express, or field preemption, all
“work in the same way: Congress enacts a law that
imposes restrictions or confers rights on private ac-
tors; a state law confers rights or imposes restrictions -
that conflict with the federal law; and therefore the
federal law takes precedence and the state law is
preempted.” Id. at 1480.

Yet the Tenth Amendment ensures that Congress
cannot “regulate States as States.” Hodel v. Virginia
Surface Mining & Recl. Assn., 452 U.S. 264, 287
(1981). This is true “whether Congress directly com-
mands a State to regulate or indirectly coerces a State
to adopt a federal regulatory system of its own.” Nat’l
Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 578
(2012); Anthony Johnstone, The Future of Federalism,
from the Bottom Up, 76 Mont. L. Rev. 1, 14 (2015)
(“The translation of this accountability principle from
an anti-commandeering rule to a more general anti-
coercion rule support the crucial move in NFIB to in-
validate the Medicaid expansion.”).

Thus Congress cannot tell states what to do (New
York v. United States, 505 U.S. 144, 176 (1992)), nor
what not to do (Murphy, 138 S.Ct. at 1478). Congress
cannot conscript executive agents to enforce federal
law. Printz v. United States, 521 U.S. 898 (1997). Con-
gress can incentivize states to follow federal law
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(South Dakota v. Dole, 483 U.S. 203, 210 (1987)), but
not too much (Sebelius, 567 U.S. at 580). Congres-
sional mandates must be funded. Murphy, 138 S. Ct.
at 1477. Congress can require state courts to enforce
federal law. Testa v. Katt, 330 U.S. 386 (1947). And
that power can extend to executive agencies (FERC,
456 U.S. at 760), but only when those agencies act in
certain quasi-judicial capacities (Printz, 521 U.S. at
929, n. 14) (“We have no doubt that FERC would not
have been decided the way it was if nonadjudicative
responsibilities of the state agency were at issue.”)
(original emphasis).

These cases highlight the Constitution’s dual-sov-
ereignty bargain. States largely retain agency within
their spheres of government. And yet the federal gov-
ernment can nonetheless enlist states as foot soldier,
but only when the federal government—and not state
actors—remain accountable for these national policy
decisions. Federal laws that excessively restrict state
agency or limit federal accountability violate the
Tenth Amendment.

The Public Utility Regulatory Policies Act of 1978 is
as close as federal law has come without infringing the
Tenth Amendment.

PURPA has always troubled this Court. FERC, 456
U.S. at 759 (“the Federal Government attempts to use
state regulatory machinery to advance federal
goals.”). Concluding that the Congress “has some
power to enlist a branch of state government * * * to
further federal ends,” a simple majority of this Court
found Section 210 constitutional. Id. at 762. This was
because PURPA did not require states “to promulgate
and enforce laws and regulations.” Id. at 763 (refer-
ring to EPA v. Brown, 431 U.S. 99 (1977) (emphasis
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added)).

Four Justices in two separate dissents disagreed.

Justice O’Connor, joined by Chief Justice Burger
and Justice Rehnquist, was concerned with PURPA’s
coercion of state utility commissions and related en-
forcement mechanisms.

Congressional compulsion, “unlike pre-emption,
blurs the lines of political accountability and leaves
citizens feeling that their representatives are no
longer responsive to local needs.” Id. at 787 (O’Connor,
d., with Burger, C.J., and Rehnquist, J., dissenting).
By “taxing the limited resources of these commissions,
‘and decreasing their ability to address local regula-
tory ills, PURPA directly impairs the power of state
utility commissions to discharge their traditional
functions efficiently and effectively.” Id. at 781. Alt-
hough Congress’s goal “is a noble one, appellants have
not shown that Congress needed to commandeer state
utility commissions to achieve its aim * * * Congress
could have assigned PURPA’s tasks to national offi-
cials.” Id. at n. 8. The dissenting Justices would have
concluded that various aspects of PURPA violated the
Tenth Amendment. FERC, 456 U.S. at 776-791.

Curiously, these dissenting Justices would have
also upheld the implementation requirements in 16
U.S.C. 824a-3(f), but based on the mistaken assump-
tion that PURPA only requires state commissions to
serve in a judicial function. Id. at n. 1. This entirely
disregards the panoply of PURPA measures that
states are required to enact and implement through
statute, regulation, and administrative contested case
proceedings. E.g., An Act to Comply with the Public
Utility Regulatory Policies Act, 1981 Mont. Laws 772
(subsequently codified at Mont. Code Ann. § 69-3-601
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et seq.; Mont. Admin. R. 38.5.1901 et seq.).* Consider-
ing only the circumstances of quasi-judicial imple-
mentation of PURPA, and “without foreclosing the
possibility that particular applications of § 210’s im-
plementation provision might uncover hidden consti-
tutional defects,” the dissenting Justices would have
found 16 U.S.C. 824a-3(f) constitutional. FERC, 456
U.S. at 775, n. 1 (O’Connor, J., with Burger, C.J., and
Rehnquist, J., dissenting).
Regarding PURPA’s federal enforcement mecha-
.nism in 16 U.S.C. 824a-3(h)(2), these dissenting Jus-
tices also note “it is conceivable that this enforcement
provision would raise troubling federalism issues.”
FERC, 456 U.S. at 775, n. 1. They reserved judgment
on the issue, however, “preferring to consider the con-
stitutionality of this provision in the setting of a con-
crete controversy.” Id.

Justice Powell, separately dissenting, went further.
PURPA “does not simply ask States to consider quasi-
legislative matters that Congress believes they would
do well to adopt;” rather it “prescribes administrative
and judicial procedures that States must follow in de-
ciding whether to adopt the proposed standards.”
FERC, 456 U.S. at 771 (Powell, J., dissenting). To Jus-
tice Powell, the majority of PURPA violates the Tenth

4 A fact that dissenting Justice Thomas correctly observes in
Printz. 521 U.S. at 969 (Thomas, J., dissenting) (“Although the
commission was serving an adjudicative function, the commis- -
sioners were unquestionably not judges’ within the meaning of
Art. VI, cl. 2. It is impossible to reconcile the Court’s present
view that Testa rested entirely on the specific reference to state
judges in the Supremacy Clause without extension of that early
case in FERC.”).
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Amendment. Id.

This was because the “general rule, bottomed
deeply in belief in the importance of state control of
state judicial procedure, is that the federal law takes
the state courts as it finds them.” FERC, 456 U.S. at
774 (quoting Henry M. Hart, The Relations Between
State and Federal Law, 54 Columb. L. Rev. 489, 508
(1954)). Yet Section 210 of PURPA could “be the type
of gradual encroachment” which the Tenth Amend-
ment should guard against. Id. at 774. “Of course,”
Justice Powell continued, “no one expects Congress to
obliterate the states, at least in one fell swoop. If there
is any danger, it lies in the tyranny of small deci-
sions—in the prospect that Congress will nibble away
at state sovereignty, bit by bit, until someday essen-
tially nothing is left but a gutted shell.” Id. at 774-775
(quoting Laurence H. Tribe, American Constitutional
Law, (1st ed. 1978)).

FERC v. Mississippi was a near-death experience
for PURPA. It did not disenfranchise state actors too
much, nor sever accountability for federal decision
makers entirely, because it did not require states “to
promulgate and enforce” the law. FERC, 456 U.S. at

762 (emphasis added).
~ This distinction continues to guide this Court’s anti-
commandeering jurisprudence. Fifteen years after
. FERC v. Mississippi, this Court revisited the issue
and noted “we sustained statutes against constitu-
tional challenge only after assuring ourselves that
they did not require the States to enforce federal law.”
Printz, 521 U.S. at 926 (citing FERC) (emphasis
added). Twenty years after Printz, this Court again
“warned that it had ‘never * * * sanctioned explicitly
a federal command to the States to promulgate and
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enforce laws and regulations.” Murphy, 138 S. Ct. at
1479 (2018) (quoting FERC, 456 U.S. at 761-762) (em-
phasis added).

MTSUN shatters the fragile constitutional balance
which sustained PURPA. The decision below con-
cludes that the federal government can require states
to ratify FERC regulations. App., infra, 35a (“First,
FERC issues a rule under Section 210(a). Second, a
state PUC * * * implements that rule by incorporation
into its procedures or regulations under Section
210(9).”). The decision further concludes that the fed-
eral government can then require states to enforce
PURPA. Id. at 36a (“PURPA thus leaves post-imple-
mentation disputes in the hands of state courts”). This
decision concerned concurring dJustices Rice and
McKinnon. App., infra, 52a-53a (“While federal juris-
diction is certainly circumscribed under PURPA, I do
not believe it is so severely narrowed to apply only to
cases where a state commission has ‘outright fail[ed]
to adopt a FERC rule or requirement.”).

MTSUN goes further. By permitting both promul-
gation and enforcement, MTSUN squarely decided
this important federal question (which sovereign mon-
itors and enforces PURPA’s national energy policies)
in a way that directly conflicts with FERC v. Missis-
sippi. 456 U.S. at 761-762 (this Court has “never sanc-
tioned explicitly a federal command to the States to
promulgate and enforce laws and regulations.”). This
confers incredible power over state regulatory com-
missions, while severing any residual federal account-
ability—both politically and fiscally—which initially .
sustained FERC.

The FERC promulgates rules. 16 U.S.C. 824a-3(a).
‘States must incorporate each within one year. 16
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U.S.C. 824a-3(f)(1). Congress’s initial $40 million ap-
propriation to assist states with implementing
PURPA dried up 40 years ago. 42 U.S.C. 6808. The
FERC can now wash its hands of the matter, because
MTSUN requires state courts to review the lawful-
ness of the states’ implementation of PURPA. App.,
infra, 36a. This permits the FERC to entirely out-
source its PURPA decisions to often unwilling state
commissions, and divorces the federal government
from any political accountability for the FERC’s deci-
sions—without paying a dime to do it.

Justice O’Connor, even without MTSUN engrafting
novel state judicial review procedures on top of
PURPA’s conscription of state utility commissions,
was already concerned about PURPA’s lack of ac-
countability. State utility commissions “are not field
offices of the national bureaucracy. Nor are they think
tanks to which Congress may assign problems for ex-
tended study.” FERC, 456 U.S. at 777 (O’Connor, J.,
dissenting). “Utility regulation itself is a field marked
by valuable state invention.” Id. at 789. “Citizens,
however, cannot learn the lessons of self-government
if their local efforts are devoted to reviewing proposals
formulated by a faraway national legislature.” Id. at
790.

If a simple majority of this Court determined that
PURPA did not regulate “States as States,” Hodel, 452
U.S. at 286, precisely because it did not command
states “to promulgate and enforce laws and regula-
tions,” surely MTSUN’s novel amalgamation of state
implementation and judicial enforcement cannot sur-
vive constitutional scrutiny. FERC, 456 U.S. at 762—
763 (emphasis added); accord Printz, 521 U.S. at 926;
Sebelius, 567 U.S. at 578; Murphy, 138 S. Ct. at 1478.
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The Montana Commission is not requesting FERC
and federal court review of as-applied decisions. State
court review of fact-specific decisions is proper. This is
also not a question about whether state courts can en-
force federal law—<clearly they can.

This is about federal accountability and state
agency. Under MTSUN, both are at their unconstitu-
tional nadir. The decision transforms PURPA from an
acceptable exercise of federal power (requiring states
to implement PURPA, subject to enforcement by the
FERC and federal courts), to the unacceptable out-
sourcing of federal energy policy to state commissions,
with state courts holding state commission’s account-
able for the FERC’s decisions.

There is no comity if the federal government can
gift unfunded mandates to state agencies. Congress
must account, both politically and fiscally, for PURPA.
Murphy, 138 S. Ct. at 1477 (“If Congress enacts a law
and requires enforcement by the Executive Branch, it
must appropriate the funds needed to administer the
program.”). This is the “concrete controversy” that
Justice O’Connor sign-posted for future review by this
Court. FERC, 456 U.S. at 775, n. 1 (O’Connor, J., with
Burger, C.J., and Rehnquist, J., dissenting).

In addition to the Tenth Amendment, MTSUN vio-
lates Article Three and Six of the Constitution. The
decision below holds that the FERC and federal courts
only have jurisdiction to enforce PURPA if an agency
“outright fails to implement a FERC rule.” App., infra,
35a; City of Farmington, 2020 U.S. Dist. Lexis 23425,
at *22. While the decision “does not purport to limit
FERC’s jurisdiction over these matters”—it explicitly
rejects prior decisions which vest jurisdiction with the
FERC and federal courts for these challenges. App.,
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infra, 36a, n. 17. Taken at face value, MTSUN stands
for the proposition that the FERC and federal courts
have almost ceremonial jurisdiction to enforce
PURPA.

Of course this is not what PURPA requires. 16
U.S.C. 824a-3(h). And if Greensboro Lumber and its
progeny are accurate, MTSUN does not merely incor- -
rectly interpret federal statutes, it usurps jurisdiction
which the Congress explicitly granted to the FERC
and federal courts. The Constitution prohibits this as-
sumption of jurisdiction. U.S. Const. Art. III, § 2, Art.
VI

MTSUN renders PURPA unconstitutional and di-
rectly conflicts with FERC v. Mississippi. This Court
should grant the petition to preserve PURPA’s fragile
balance of power between state and federal sover-
eigns.

B. National energy policy requires national
monitoring and enforcement

This Court should grant the petition to answer the
important federal question of which sovereign—the
federal government or respective states—monitors
and enforces the nation’s energy policies.

Both should be centralized before FERC, the agency
uniquely qualified to ensure PURPA’s lawful imple-
mentation. If FERC declines to act on any given
PURPA question, federal courts then provide a far
more appropriate venue than state courts to establish
national energy policy.

Conceptually, choosing the correct vehicle for judi-
cial review under PURPA is unremarkable: proceed to
the FERC and federal courts to contest the lawfulness
of a state commission’s implementation of PURPA (16
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U.S.C. 824a-3(h)); or proceed to state court to contest
the application of PURPA regulations to fact-specific
contested case decisions. 16 U.S.C. 824a-3(g).

In practice, this decision is muddy. MTSUN cor-
rectly observes that the “issue of jurisdiction over im-
plementation and as-applied challenges has long
vexed utilities, QFs, state utility commissions, and
even FERC itself.” App., infra, 32a—33a (quoting Port-
land GE, 854 F.3d at 697). The “line between the two
challenges is muddled and inconsistently applied.” Id.
at 33a. Whatever the reason, litigants often choose the
wrong path for judicial review, and courts dismiss for
lack of subject matter jurisdiction. Greensboro Lum-
ber, 643 F.Supp. at 1374; Portland GE, 854 F.3d at
697-702; City of Farmington, 2020 U.S. Dist. Lexis
23425, at *36.

Review is even more complicated after MTS UN re-
jected Greensboro Lumber. Litigants could find them-
selves in the Sisyphean position of successfully de-
fending a decision before the FERC, only to have a
state court sua sponte assert jurisdiction on the exact
same issue and declare otherwise. Compare FLS En-
ergy, 157 FERC { 61,211 (finding prong two of the
Commission’s Whitehall Wind LEO test lawful), with,
App., infra, 41a—42a (declaring same LEO prong un-
lawful).

This Court should grant the petition to ensure more
uniform enforcement and monitoring of PURPA by
the FERC and federal courts.

- FERC review makes sense. Congress “is attuned to
the comparative advantages of agencies over courts in
making such policy judgements. Agencies (unlike
courts) have unique expertise, often of a scientific or
technical nature, relevant to applying a regulation to
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complex or changing circumstances.” Kisor v. Wilkie,
139 S. Ct. 2400, 2413 (2019) (quotation omitted). Con-
gress prefers “resolving interpretative issues by uni-
form administrative decision, rather than piecemeal
by litigation.” Id. (quotation omitted). That preference
“may be strongest when the interpretive issue arises
in the context of a complex and highly technical regu-
latory program.” Id. at 2413-2414 (quotation omit-
ted).

Here, Congress directed the FERC to administer
and enforce PURPA. 16 U.S.C. 824a-3(a), (h). The
FERC employs subject matter experts to effectuate its
responsibilities. 42 U.S.C. 7171(c). FERC has substan-
tial experience with LEO issues specifically. See Im-
plementation Issues Under PURPA, 172 FERC ¢
61,041 (Jul. 16, 2020) (comprehensive revisions to fed-
eral LEO regulations). Clearly, Congress wanted
FERC “to take the laboring oar” when “new issues de-
manding new policy calls” arise among the nation’s 50
state utility commissions. Kisor, 139 S. Ct. at 2413.

The FERC is uniquely qualified to monitor and en-
force PURPA in the exact way state courts of last re-
sort typically cannot. For example, if MTSUN was be-
fore the FERC, the agency would have found the Com-
mission’s LEO requirement lawful, as it did four years
earlier. FLS Energy, 157 FERC { 61,211.

It is unreasonable to expect perfectly uniform im-
plementation of PURPA, even with sole oversight by
the FERC. Yet the FERC is less prone to misunder-
stand or misinterpret consequential PURPA ques-
tions. For example, in MTSUN’s companion case in ju-
dicial review and on appeal, the court held as a matter
of law that PURPA requires energy prices to include
the cost of a nonexistent carbon tax. Vote Solar v.
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Mont. Dep’t of Pub. Serv. Reg., 473 P.3d 963, 977-978
(Mont. 2020). Vote Solar, relying on 16 U.S.C. 824a-
3(b)(2), also determined as a matter of law that
PURPA requires identical treatment of developer and
utility-owned generation assets. Id.

The FERC, as the agency endowed with authority
and institutional competencies would not judicially
mandate a nonexistent carbon tax. See, e.g., Policy
Statement Regarding Carbon Pricing in Organized
Wholesale Electricity Markets, 173 FERC { 61,062, |
61,460 (Oct. 15, 2020) (“Because the decision about the
carbon price would be determined by the state—which
could select a price of zero, should it choose—state au-
thority would be unaffected * * * ”); In re Cal. Pub.
Utilities Comm’n, et al., 133 FERC { 61,059, 61,268
(Oct. 21, 2010) (FERC reaffirmed that avoided costs
do not include adders for “environmental externalities
above avoided costs.”). Nor would FERC require sym-
metrical treatment between inherently asymmetrical
businesses and technologies. See, e.g. Implementation
Issues Under PURPA, Order 872-A, 173 FERC |
61,158, 0 136 (Nov. 19, 2020) (“We reiterate our hold-
ing in the final rule that PURPA does not require, and
indeed prohibits, subjecting QFs to the same rate
structures and procedures as utilities.”).

MTSUN also raises substantive problems. The de-
cision below merits review to prevent derivative (and
consequentially expensive) PURPA decisions from ex-
ploding across the nation.

Without FERC enforcement, state courts may un-
wittingly issue decisions that conflict with one an-
other, as well as FERC and federal court precedent.
Incorrect or conflicting decisions have profound im-
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pacts for ratepayers, developers, and utility commis-
sions. '

Ratepayers are captive customers to both their util-
ity, and to developers selling electricity to utilities un-
der PURPA’s must-take provisions. This double-cap-
ture ensures that when a court gets a PURPA decision
wrong, for example by establishing rates higher than
avoided cost, ratepayers foot the bill.

That bill can hurt. MTSUN’s concurring Justices
were prophetic when they observed that the “unfortu-
nate consequence of this decision will likewise be to
significantly increase the costs for provision of power
that will ultimately become the burden of ratepayers,
in excess of, and therefore in violation of, the intention
of Congress under PURPA.” Id. at 58a (Rice, J., with
McKinnon, J., concurring). MTSUN alone requires a
$47.64 million customer overcharge, a 144 percent in-
crease from Commission-established rates. Comm’n.
In. Br. at 17 (indicating a $33.00 million net present
value from Commission-established rates, compared
to the $80.64 million value required by the District
Court).

More problems exist on the project development
side. Each time a state court gets a decision materially
wrong, the wrong kind of projects get built. .

Currently, PURPA energy development is a laser-
focused game of arbitrage: Which states (when consid-
ering the various fiscal and regulatory policies, real
property values, market structures, etc.), provide the
best profit-per-electron? When prices reasonably re-
flect a utility’s avoided costs, PURPA’s dual-mandates
of customer indifference and nondiscriminatory prices
for developers are satisfied. 16 U.S.C. 824-3(b)(1)—(2).
This is how PURPA should work. Developers should




28

be incentivized to build projects in states with higher
avoided costs, which both diversifies that states’ gen-
eration portfolio, and exerts downward pressures on
power prices.

But when prices are divorced from avoided cost fun-
damentals (for example, when price terms are driven
by judicially-mandated decisions which explicitly con-

flict with FERC and federal court precedent), the .

wrong kind of projects get built. Developer decisions
are driven by judicial edicts, rather than the economic
realities of a specific generation project. This further
obscures already complex price signals in the nation’s
energy development market.

Under MTSUN, each of the 50 state courts of last
resort will have the opportunity to reach incorrect de-
cisions. That is specifically contrasted with review un-
der Greensboro Lumber, which ensures that the FERC
has the first and sometimes last bite at the apple to
determine the lawfulness of any state decision which
implements PURPA. If FERC gets it wrong or chooses
not to act, the federal judiciary, and nationwide reso-
lution of issues by this Court, provides a far more uni-
form remedy than state courts.

Most notably, MTSUN-type decisions create intrac-
table conflicts for state utility commissions. The Com-
mission is now in the impossible position of trying to
enact contradictory precedent from the FERC and
Montana Supreme Court. Under MTSUN the Com-
mission will get reversed in state court if it continues
to apply its current LEO regulation; though if parties
brought the same argument before the FERC, the
Commission would be affirmed under FLS Energy.

As a result, the Montana Commission must either
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thread the needle between these diametrically op-
posed precedents from entirely different jurisdictions,
'somehow abandon the field of PURPA regulation to
the FERC (which is prohibited by 16 U.S.C. 824a-
3(f)(1)), or seek certiorari to resolve these conflicts.

Certiorari is the only real remedy. If this Court does
not act, these issues will perpetually arise in each ju-
risdiction that incorporates MT'SUN or City of Farm-
ington.

The nation’s electrical grid requires more uniform
PURPA enforcement. This Court should grant the pe-
tition to centralize PURPA enforcement before the
FERC and federal courts.

C. The decision is incorrect, and conflicts
with federal court and FERC precedent

The decision below is incorrect. The plain language
of 16 U.S.C. 824a-3 provides the FERC and federal
courts exclusive jurisdiction to monitor and enforce
PURPA. ,

After a state commission has implemented FERC
regulations, developers have two on-ramps for judicial
review. They can seek judicial review and enforce-
ment in state court for “any proceeding conducted by
a State regulatory authority * * * for purposes of im-
plementing any requirement of a rule under subsec-
tion (a).” 16 U.S.C. 824a-3(g)(1). Judicial review is per-
mitted “in the same manner, and under the same re-
quirements” to which 16 U.S.C. 2633 applies, which
permits state court judicial review under applicable
state law. Id.; 16 U.S.C. 2633(c)(1). Developers can
also seek enforcement before the FERC and federal
courts “to enforce the requirements of subsection (f)”
against state commissions. 16 U.S.C. 824a-3(h)(2)(B).
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The first option requires a specific order of opera-
tions. First, the FERC issues regulations subject to 16
U.S.C. 824a-3(a). Second, state commissions incorpo-
rate those decisions, either in regulations, in specific
contested case decisions, or by other reasonable
means. 16 U.S.C. 824a-3(f)(1). Third, once a state com-
mission applies the “requirements of” any PURPA re-
quirement in a specific contested case proceeding, de-
velopers can seek judicial review of that “as-applied”
decision in state court. .

This is intuitive. State courts should review the
fact-specific, contested case decisions that apply state
PURPA requirements. Even though there is a federal
statutory overlay, this is plain vanilla judicial review
for state courts: ensure state agencies followed their
own regulations and prior contested case decisions,
and rendered decisions based on the record evidence.

This is contrasted with the second option for judi-
cial review, where the FERC and federal courts moni-
tor and enforce PURPA. These federal enforcement
mechanisms ensure that states lawfully implement
FERC regulations. 16 U.S.C. 824a-3(h)(2) (“The Com-
mission may enforce the requirements of subsection (f)
against any State regulatory authority * * *”),

This is also intuitive. The FERC, as the regulatory
body with delegated authority to implement PURPA,
is uniquely qualified to determine whether state deci-
sions align with the letter and spirit of the its own de-
cisions, regulations, and PURPA. The FERC, with its
substantial subject matter expertise, should be
PURPA’s primary auditor, backed by federal court re-
view if necessary.

The Montana Supreme Court, relying on a rogue
decision from the Northern District of New Mexico,
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however, ignored PURPA’s plain language and con-
cluded that state courts have jurisdiction over imple-
mentation claims.

Six Circuit Courts disagree, which have each ap-
plied the familiar Greensboro Lumber analysis that
vests exclusive jurisdiction over .implementation
claims with the FERC and federal courts. Portland
GE, 854 F.3d 692 (D.C. Cir. 2017); Allco Renewable
Energy Ltd., 875 F.3d at 68 (1st Cir. 2017); Allco Fin.
Ltd., 805 F.3d at 95-97 (2nd Cir. 2015); Exelon Wind
J LLC, 766 F.3d at 388 (5th Cir. 2014); Cal. for Ren.
En., 922 F.3d at 939, n. 4 (9th Cir. 2019); Greensboro -
Lumber Co., 643 F.Supp. at 1374 (N.D. Ga. 1986), aff’d
844 F.2d 1538 (11th Cir. 1988). '

The FERC also disagrees. Swecker, 170 FERC q
61,289 (2020); Roche Products, 29 FERC { 61,098
(1984). FERC Policy Statement, 23 FERC q 61,304,
61,644—61,655.

This Court should grant the petition to address this
conflict between state courts of last resort, federal cir-
cuit courts, and the FERC.

I1. This case is an ideal vehicle to determine
the lawful enforcement of PURPA

There are no jurisdictional or prudential considera-
tions that caution against review of this important
federal question.

The decision below explicitly considered the federal
question. The Commission raised the issue in briefing
before both the district court and on appeal. See
Comm’n In. Br. at 33-35 (“Federal courts have exclu-
sive jurisdiction over implementation challenges,
while state courts have exclusive jurisdiction over as-
applied challenges.”). The Court explicitly answered
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the question in the wrong direction. App., infra, 32a
(“The PSC and NorthWestern’s assertion that exclu-
sive jurisdiction lies with federal courts in PURPA im-
plementation challenges is incorrect.”). In doing so,

the Court rejected Greensboro Lumber’s traditional

as-applied/implementation interpretation of 16 U.S.C.
824a-3, in favor of the novel analysis established in
City of Farmington, and determined it had jurisdic-
tion to review implementation challenges. Id. at 32a—
36a.

The concurring Justices disagreed, and would have
instead applied the traditional Greensboro Lumber
analysis. App., infra, 52a-56a (Rice, J., with McKin-
non, dJ., concurring). “Consequently,” the concurring
Justices note, “the entire section of the Court’s opinion
following its jurisdictional analysis *.* * is in excess of
the jurisdiction permitted this Court under PURPA,
despite the footnote disclaimer that the ruling ‘does
not purpose to limit FERC’s jurisdiction over these
matters.” Id. at 55a.

The decision is also final for purposes of 28 U.S.C.
1257(a). The Montana Supreme Court is Montana’s
court of last resort. Mont. Code Ann. § 3-1-101(2).
MTSUN affirmed the District Court’s decision with-
out remand. App., infra, 50a—51a. Although the Court
directed the Commission to engage in rulemaking to
“the extent the PSC still relies on” its LEO rule to re-
quire consistent price terms (Id. at 41a), that decision
merely suggests a state rulemaking proceeding, which
1s unrelated to the important federal jurisdictional
question. Miss. Power & Light Co. v. Miss., 487 U.S.
354, 370, n. 11 (1988) (“The critical federal question—
whether federal law pre-empts such proceedings while
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the FERC order remains in effect—has, however, al-
ready been answered by the State Supreme Court and
its judgment is therefore ripe for review.”).

There are also no adequate or independent state
grounds which would otherwise divest this Court of
jurisdiction. The Court in MTSUN did not declare
that its decision rests upon adequate and independent
state grounds. Michigan v. Long, 463 U.S. 1032, 1042
(1983). MTSUN instead “rested its decision primarily
on federal law™—after rejecting federal precedent di-
vesting state courts of jurisdiction to consider imple-
mentation issues under PURPA, the Court concluded
the opposite, and proceeded to find the Commission’s
LEO test unlawful. Id.

Most importantly, the Commission is out of options
when it comes to resolving this issue.

The Commission could ask the FERC or a federal
court for a declaratory ruling regarding PURPA’s en-
forcement authority. Even if either concluded, con-
sistent with Greensboro Lumber, that the FERC and
federal courts have exclusive jurisdiction to enforce
PURPA, the Commission would then have to either
persuade Montana state courts to incorporate the de-
cision and explicitly overrule MTSUN, or appeal any
declaratory ruling to this Court for finality. Each con-
templates a several year time-horizon.

In the meantime, the Commission will serve disso-
nant masters: the FERC, federal courts, and Montana
.state courts assuming jurisdiction over implementa-
tion claims, one finding the Commission’s LEO test
lawful, the other not.

Fairness and equity strongly support review of
MTSUN in this instance, not at some point down the
road. This Court should grant the petition.
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CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted,

ZACHARY TAYLOR ROGALA
Lucas HAMILTON

LUKE CASEY

Montana Public Service
Commission

MARCH 2021
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