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TSHOMRE M. KELLEY4 T-06593

High Desext State Prison,
PO.Rox #3030
Gusanville, C A.96127-3030
Tn Pro S¢

SUPREME COURT OF UNI TED STAIES
TSHOMBE KELLEY Mo, USCAT Mo, 13-17157
PeriTioner,

V. MOTZON DirecTing Honorable LovrT

A HERRERA eV als ClerK TO File Perition For Wrir oF
Respandents, CevTiorari 0uT of Time W/ PeTirion.

feritioner moves pursuant To Rule 36 (@), F@d,R.APIO;P and Rule 13.3
Supreme CourT Rules for The Honovable CourT clenk( To file Petinon
For WAT OF CerTiovar] ouT of Time wiThfnorma| Talling caleulations
op)peﬂﬁon,’m Tha inferest of Fawness and Justice - The reasons
fo¢ This mamion ave ourhied in accompanying Peclavation in
GoppoeT OF This MaT ion To Compe), Rule 13,3 of Supreme Cour Rules
solares The dare resolving lawer court rulings 15 The darg
which beging Te\\\vy. Lower courT Tuled on Perinon fon R@heam;y
OVER Sixay-days afrac Aling; This preyucdicial action 15 am issue
rarsed, i PenTion Lor WeiT of CevTiovari, This Pemimign fov Wit of Cermiorar)
W45 Submmd May13,2020 eighry~Twg days afrer Ruling on Pemiiion
for Reheavrny Bn Bane Las Eled (naT recieved by Pennaner,).

Nate; Avgusr §,2020 Gigned;
Tshombo 16

19:41 TntmSs
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TSHOMBE MKELLEY %T-0593
Hig)\\ Desert STuts Prison
£.0.8ox # 3630
Susawville, €A 96127- 3030
Tn Pro 6¢
SUPREME CQURT oF UNsTep §taTEs
TSHOMBE mgulEY | ND.USCAT No.18-17157
PeTiTion &1, .

V. Declacagion In SupporT of MeTion

A. HERRERA eTal. DirecTing Hongeable Court Clerk To File
Respandents . Perivion For WeiT of CerTiorarl QuT of Time

e Y

Wit Tention.

_OECLARKTION TN SUPPGRT OF MOTION .

— |

TSHOMBE M. KELLEY eclares under penalry of perjury

OFFICE OF THE C|
SUPREME COURT,

{ RECEIVED
AUG 17 2020

o

)T am The PariTigner In This case, and maKe This declaiion
in SupporT of ryy mMoTaM To direct The clerk To file my ferinom
For Wit 0FCarmora] OUT of TIME,
g@I recieve d Minth, CirouiT Memorancum ‘oy Mail afrev A/ov,ulialg’
3)GvenTh rea-addirional-d ays ynder Rule 26¢Q), Fed.R. AW
eymited Pevition for Rehearing En Bancw
4) T vecieved an yntimely Culing O1 PeTiNon for Rehearing
En Ranc by Mai) afrer Fc%\omqulo, 2020 from lower caurr,
5.) The focegorng documents are submifed in Perimion fiWrirof cervon;
6) T raised Qeyection To VaTimely tuling and Sobvi el i)

12




O© 0 N AN W A W N e

NN N N NNNNN e e e e e el e b e e
=< I e ¥ P S I =TV B - - I I« N V) B O S S =)

NoTice OF’ evpor for l/nnmﬁ\/ rv lmgﬂ Louwrar QW@ Courny
7-) L 6(}\:)“’\3 WGA Petition £ ov Wit o CeyTi orarf iﬂy mad) w
gDI red GWIIJ- Notifacafnon from HOMMM@ Clerk 'g,ﬁ (/.. Supreme
CourT by mail afrer May 23,2020 STATg 1y Tima T ile Perimiz,
for WiiT of CevTiovar] had expived due ™ vntimely proling of pring,
for Reheari Sn Banc by the lower courts DU 7o That rling my
’ﬂ(me To fl‘ﬂ f)MV‘Tle M)Vm'bﬁ\f‘ Q.L,?—OW MML (’Mﬂlﬁ?j Fébmmzquﬁ
?,) On Tune ;2020 X subymiTez moTion o The honorablg courr
clerlC of This CourT 70 examine fkeqorerdsciW daie oh The Unnimal
ruliny gwan(fisy) denyiiny PeTimion for Reheaving En Bauc oy lower
(,oun%whw)f\ % did ot reclave by mail yanll afier Feb.14,2020,
10) On Avqust,2.920 T recieved anather Aorificanon from
The honorala Clevic of This courT dared Joly13,2020( STumped]
recieve by The prisen July 302020) 574ty T [usDfile manax
avd, Somit declavamenTo proceéd in Porme Pavperis
11) This 163 has bean rasied with e@hibirs in detai | fn Rgings,
for WeiT of cartiorgp),

PeY’JWY ﬂ"‘W TM Fmgolny is Trve m%( covveeT. |

Dated: A%%LS,_?_QZQ, Sighdf%

T5hombe
Tn P Cgifelloy

) of Z-
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NOT FOR PUBLICATION F I I— E D
UNITED STATES COURT OF APPEALS NOV 26 2019
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
TSHOMBE KELLEY, No. 18-17157
Plaintiff-Appellant, D.C. No. 2:16-cv-01894-JAM-CKD
V.
MEMORANDUM"
A. HERRERA, Correctional Officer; et al., '
Defendants-Appellees.

Appeal from the United States District Court
for the Eastern District of California
John A. Mendez, District Judge, Presiding
Submitted November 18, 2019™
Before: CANBY, TASHIMA, and CHRISTEN, Circuit Judges.
California state prisoner Tshombe Kelley appeals pro se from the district
court’s summary judgment in his 42 U.S.C. § 1983 action alleging excessive force

and failure to protect. We have jurisdiction under 28 U.S.C. § 1291. We review

de novo the district court’s ruling on cross-motions for summary judgment.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

" The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).
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Hamby v. Hammoﬁd, 821 F.3d 1085, 1090 (9th Cir. 2016). We affirm.

The district court properly granted summary judgment for defendants on
Kelley’s excessive force claim because Kelley failed to raise a genuine dispute of
material fact as to whether defendants maliciously and sadistically used force
against him. See Hudson v. McMillian, 503 U.S. 1, 6-7 (1992) (the “core judicial
inquiry” in resolving an Eighth Amendment excessive force claim is “whether
force was applied in a good-faith effort to maintain or restore discipline, or
maliciously and sadistically to cause harm™).

Because Kelley failed to raise a genuine dispute of material fact as to
whether defendants used excessive force against him, the district court properly
granted summary judgment for defendants on Kelley’s claim that defendants failed
to protect him from the use of excessive force. See Cunningham v. Gates, 229
F.3d 1271, 1289 (9th Cir. 2000) (officers “have a duty to intercede when their
fellow officers violate the constitutional rights of a suspect or other citizen”
(citation and internal quotation marks omitted)).

We reject as unsupported by the record Kelley’s contention that the district
court improperly sealed confidential materials.

We do not consider arguments and allegations raised for the first time on
appeal. See Padgettv. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).

AFFIRMED.

2 18-17157
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UNITED STATES COURT OF APPEALS F | L E D

FOR THE NINTH CIRCUIT FEB 20 2020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

TSHOMBE KELLEY, No. 18-17157
Plaintiff-Appellant, D.C. No. 2:16-cv-01894-JAM-CKD
Eastern District of California,
V. ' ' Sacramento

A. HERRERA, Correctional Officer; et al., ORDER

Defendants-Appellees.

Before: CANBY, TASHIMA, and CHRISTEN, Circuit Judges.
Kelley’s petition for rehearing en banc (Docket Entry No. 24) is rejected as
untimely.

No further filings will be entertained in this closed case.
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