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Office of DiscipJ.i.nary Counsel
201 Merchant Street, Suite 1600
llonoJ.uJ.u, Hawaii 968L3

As the enel.osed suxrmary disposition order shows,
the llawaii Intermediate Court, of Appeal.s
affirmed the revocation of the mortgiage
solicitor's ].icense of Hawaii a Gary

ased onVictor Dubin (attorney number
the fact that Gary Victor Dubin CL

response to a question on his
that asked whether he had been

ion fom
cted of a

crime during the prior 20 years. The enclosed
docnnent is pubJ-ic infonnation that is avaiJ.able
to any menber of ttre public on the Hawaii
Judiciar1' internet web site. Rul-e 8.4 (c) of the
Hawaii Rules of Professional Conduct, states: '*It
is professionaL ulsconduct for a J.arvyer
to: (c) engrage in conduct invoJ.ving
dishonesty, fraud, deceit or
misrepresentationl.J" As a member of the
pubJ-ic, I sugglest tl at you investigate this
incident that is al.ready a matter of public
record.

/s/ Joe Smith
t'tarch 3 , 20A6

oFHCe 
_or Ot.rtPr-INARY COUNSET

RECHffYE-E'-"
t{Aft - 7 ?916

,*,.!ry*lfu-__

ODC v. Gary Victor Dubin

Petitioner's gxhiUit A1 7
For Identification
In Evidence
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DUBIN FINANCIAL, LLC
55 Merchant Street

Suite 3l OO, Harbor Court
Honolulu, Hawaii 96813

Telephone (8O8) 585-888O
Facsimile (8O8) 58 5-888 I

Writer's E-Mail:
g d u b i n @d u b i nfi n a n c i a l. n et

www, d u b i nfi n a n ci a l. n et

May 15, 2009

HAND DELIVERED

Professional Licensing Division
Department of Commerce

and Consumer Affairs
335 Merchant Street, Room 301
Honolulu, Hawaii96813

Re: Withdrawal of Mortqase Brokefs License and of that of Desisnated Solicitor

Ladies and Gentlemen

Effective today, Friday, May 15, 2009, Dubin Financial, LLC is no longer in the
business of making mortgage loans, and therefore effective today the licenses for
Dubin Financial, LLC (MB-1317) and for me (MS-18741) are hereby withdrawn
entirely, inactive status not maintained.

Dubin Financial, LLC, will remain a Hawaii limited liability company.

Since I fired the company's designated solicitor, Richard Lindberg, last
summer, I have attempted to salvage the mortgage business for Dubin Financial,
LLC, prior thereto having not been active in the company, but economic conditions
have not been favorable, and I have been unable to devote the time needed, the
company having closed only one loan in the past twelve months.

It is therefore not financially feasible to continue mortgage operations on such
low volume, especially since lenders are now requesting mortgage brokers
understandably to have expensive erors and omissions insurance policies.



Thank you for your immediate processing of this request. We are releasing
our solicitors by separate letter, retuming the certificates we are presently able to
locate.

GVD/o/enclosures

Very truly yours,

/s/ Gory Victor Dubin

Gary Victor Dubin
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Kim v. Contractors License Bd.

Supreme Court of Hawai'i

October 28, 1998, Decided ; October 28, 1998, Filed

NO. 21 152

Reporter
88 Haw. 264*;965 P.2d 806 **; 1998 Haw. LEXIS 413 *"*

HARR' KtM, JR., and H K BUILDERS, misrepresentations made by appellants'

lNC., Appellants-Appellants, v. Overview
CONTRACTORS LICENSE BOARD,
Appellee-Appellee

Prior History: [*ll APPEAL FROM
THE FIRST CIRCUIT COURT. CIV.
NO. 96-4004-09.

Core Terms

license, misrepresentation, applications,
circuit court, answers, Hearings,
provides, material misrepresentation,
material fact, Contracts, questions,
contractor's license, clearly erroneous,
contractor, fraudulent, suspend, induce,
intent to deceive, Personnel,
ambiguous, brackets, renew, statutory
construction, fi nancial integrity,
qualifications, revocation, suspension,
recipient, licensee, revoke

Gase Summary

Procedural Posture
Appellant contractors challenged orders
from the First Circuit Court (Hawaii),
which affirmed appellee administrative
board's final decision suspending
appellants' licenses for six months and
fining them because of

One appellant applied for a contractor's
license several times. When appellant
applied for a third time, the other
appellant also applied for a license.
Thereafter, a regulatory board
petitioned for disciplinary action against
appellants for violations of state law. A
hearing officer recommended that
appellants' licenses be suspended
because of misrepresentations.
Appellee adopted the hearings officer's
findings of fact and conclusions of law.
The trial court affirmed appellee's
decision. On appeal, the court held a
material misrepresentation, in violation
of Haw. Rev. Sfaf. 1 did not
have to be either fraudulent or
intentional. One appellant conceded
that his answers to questions in the
application were carelessly and
negligently answered and submitted.
The court concluded that appellants
misrepresented material facts in their
applications. Judgment was affirmed.

Outcome
The trial court's judgment that affirmed
appellee's final decision suspending
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a secondary appeal.

HMlt*| State &
Governments, Licenses

) nttzl*1 state &
Governments, Licenses

See Haw. Rev. Stat. S 444-17.

Governments > State & Territorial
Governments > Licenses

appellants' licenses for six months and
fining them was affirmed because
evidence showed that appellants made
misrepresentations of material fact.

LexisNexis@ Headnotes

Governments > State & Territorial
Governments > Licenses

Administrative Law > Judicial
Review > Standards of
Review > General Overview

HNlt*| Judicial Review, Standards
of Review

An agency's decision carries a
presumption of validity and an appellant
has the heavy burden of making a
convincing showing that the decision is
invalid because it is unjust and
unreasonable in its consequences.

Administrative Law > Judicial
Review > Standards of
Review > General Overview

Hr\ts[*] Judicial Reviewn Standards
of Review

See Haw. Rev. 6 91-14tu1.

Administrative Law > Judicial
Review > Standards of
Review > Clearly Erroneous
Standard of Review

HN6l*l Standards of Review, Clearly
Erroneous Standard of Review

Territorial

Territorial

See Haw. Rev. Stat. S 4368-19.

Administrative Law > Judicial
Review > Standards of
Review > General Overview

Environmental Law > Administrative
Proceedings & Litigation > Judicial
Review

Hil3[q Judicial Review, Standards
of Review

when reviewins a circuit court's rgvjew 5[[*t:,Jjnft,,:;l*1. T rfl:i:f:l
of an administrative agency's declti?:-' fact is clearly erroneous when, despite
the appellate court essentially conducts evidence to support the finding, the

Page 2 of 15
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appeltate court is left with the definite

and firm conviction in reviewing the

entire evidence that a mistake has been

committed.

Administrative Law > Judicial
Review > Standards of Review > De

Novo Standard of Review

Civil
Procedure > APPeals > Standards of
Review > De Novo Review

Hl]1A Standards of Review, De

Novo Standard of Review

The interpretation of a statute is a

question of law reviewable de novo.

Governments > Legislation > lnterpre
tation

H N 8I*l Legislation, lnterpretation

The starting Point in statutory
construction is to determine the

legislative intent from the language of
the statute itself. When construing a
statute, a court's foremost obligation is

to ascertain and give effect to the

intention of the legislature, which is to
be obtained primarily from the language

contained in the statute itself. And a
court must read statutory language in

the context of the entire statute and

construe it in a manner consistent with

its purpose. When there is doubt,

doubleness of meaning, or

indistinctiveness or uncertainty of an

expression used in a statute, an

ambiguity exists.

Governments > Legislation > lnterpre

tation

HwgFt] Legislation, lnterpretation

tn construing an ambiguous statute, the

meaning of the ambiguous words maY

be sought by examining the context,

with which ambiguous words, phrases,

and sentences maY be comPared, in

order to ascertain their true meaning.

Haw. Rev. Stat. S 1-1 5(10) (1993).

Courts may resort to extrinsic aids in

determining legislative intent. One

avenue is the use of legislative history
as an interpretive tool. A reviewing court
may also consider the reason and spirit
of the taw, and the cause which induced

the tegislature to enact it to discover its
true meaning. Haw. v. Sfaf. 6 f-15Q1

(1993). Laws in pari materia, or upon

the same subiect matter, shall be

construed with reference to each other.

What is clear in one statute may be

called upon in aid to explain what is

doubtfut in another. Haw. Rev. Stat- S 1-

10 (ee3).

Governments > Legislation > lnterpre
tation

H N f 0[*l Leg islation, lnterpretation

A statute is ambiguous if it is capable of

Page 3 of 15
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HMlll*l State &
Governments, Licenses

being understood by reasonably well-
informed people in two or more different
SENSES.

Governments > State & Territorial
Governments > Licenses

Contracts Law > Defenses > Fraud &
Misrepresentation > General
Overview

HNlslJ|1 Fraud & MisrePresentation,
Material M isrepresentations

A misrepresentation is material if it

would be likely to induce a reasonable
person to manifest his assent, or if the
maker knows that it would be likely to
induce the recipient to do so. the

materiality of a misrepresentation is

determined from the viewpoint of the

maker, while the justification of reliance

is determined from the viewpoint of the
recipient, The requirement of materiality
may be met in either of two ways. First,

a misrepresentation is material if it

would be likely to induce a reasonable
person to manifest his assent. Second,
it is material if the maker knows that for
some special reason it is likely to induce

the particular recipient to manifest his

assent. There may be Personal
considerations that the recipient regards

as important even though they would

not be expected to affect others in his

situation, and if the maker is aware of
this the misrepresentation may be

material even though it would not be

expected to induce a reasonable person

to make the proposed contract.

Governments > State & Territorial
Governments > Licenses

Territorial

A material misrePresentation, in

viotation of Haw. Rev. Stat- S 444'
17(1q, need not be either fraudulent or
intentional.

Contracts Law > Defenses > Fraud &
Misrepresentation > Material
Misrepresentations

Governments > State & Territorial
Governments > Licenses

Contracts Law > Defenses > Fraud &
Misrepresentation > General
Overuiew

HNlzl*l Fraud & Misrepresentation,
Material M isrepresentations

tn order for the Contractors License
Board to revoke or suspend a license
under Haw. Rev. Stat. $ 444-17(10), the
misrepresentation must be material.

Contracts Law > Defenses > Fraud &

Misrepresentation > Material
Misrepresentations

HNl4l*l State &
Governments, Licenses

Page 4 ol 15
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HMflFA State &
Governments, Licenses

See Haw. Rev. Stat. S 444-11.

Governments > State & Territorial
Governments > Licenses

Ql concludino that Hawai'i Revised\,
Statutes (HRS| S 444-17(10) (1993) I

does not require intent.

f"2l First, Appellants misread the
circuit court's decision, rendering their
first point on appeal meritless. Second,
although the circuit court correctly
concluded that HRS S 444-17('10) does
not require intent, we affirm for different
reasons.

I. BACKGROUND

On May 29, 1992, Harry Kim applied for
a contractor's license from the
Contractors License Board (Board).
Although all of his answers were
correct, Kim did not pass all parts of the
examination. On December 30, 1992,
Kim applied again. He simply
photocopied the first application and
changed only the answer to the
question regarding previous
applications. Kim, again, did not pass all
parts of the examination.

On September 20, 1993, Kim applied a
third time. H K Builders also applied for
a license. Kim again photocopied his
application. Kim, who also applied as
the Responsible Managing Employee

a
1 HUll'il HRS S 44+17 provides in relevant part:

Revocation, suspension, and renewal of licenses. ln

addition to any other actions author2ed by law, the board

may revoke any license issued pursuant to this section,

or suspend the right of the licensee to use a license, or
refuse to renew a license for any cause author2ed by
law, including but not limited to the following:

(10) Misrepresentation of a material fact by an applicant
in obtaining a license. . . .

Territorial

See Haw. Rev. E 444-16.5.

Counsel: Emlyn H. Higa, for appellants-
appellants.

Bobbi W.Y. Lum, Staff, Attorney,
Regulated, lndustries ComPlaints,
Office, for appellee-appellee.

Judges: MOON, C.J., KLEIN,
LEVINSON, NAKAYAMA, AND RAMIL,
JJ.

Opinion by: RAMIL

Opinion

[*8081 1266] oPlNloN oF THE
COURT BY RAMIL, J.

Appellants-appellants Harry Kim, Jr.
and H K Builders, lnc. appeal the First
Circuit Court's orders affirming
Appellee-appellee Contractors License
Board's final decision susPending
Appellants' licenses for six months and
fining them, jointly and severallY, $
2,000.00. Appellants argue that the
circuit court erred (1) in applying the
"clearly erroneous standard of review to
the issue of statutory construction" and

Page 5 of 15
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for H K Builders, testified that he did not 444. On April 8, 1996, the hearings
read the applications before signing or officer found and concluded in pertinent
submitting them. part:

The application conspicuously provides
at the top of the first page: "Each
applicable question must be fully and
truthfully answered. Any material
misrepresentation is grounds for refusal
or subsequent revocation of license." At
its end, [**31 immediately above the
signature line, the application repeats
the previous statement and further
provides: "The undersigned hereby
apply for license pursuant to the
provisions of Chapter 444, Hawai'i
Revised Statutes and vouch for the truth
and accuracy of all statemenfg answers
and representations made in this
application, including all supplementary
statements hereto attached." (Emphasis
added.)

The Regulated lndustries Division of the
Department of Commerce and
Consumer Affairs petitioned for
disciplinary action against Kim and H K
Builders on February 15, 1995, for
violations of HRS Chapters 4368 2 and

1. Respondent Kim was licensed as
a contractor by the Contractor's
License Board ("Board") on January
25, 1994, License l*2671 [*809]
No. CT 18771. Respondent Kim
holds a license in the uBu

classification, and is the Responsible
Managing Employee ('RME') of
Respondent H K Builders.
2. H K Builders was licensed as a
contractor by the Board on January
25, 1994, License CT 18770.
Respondent H K Builders holds a
license in the "8" classification.

3. From May 1990 to approximately
September 1993, Respondent [**4J
Kim was the president and
supervisor of Land Data & Research
Corporation ("Land Data") License
No. CT 15991.
4. On May 29, 1992, Respondent
Kim submitted an Application for
Contractor's License ("Application")
for the purpose of becoming the
RME of Land Data. . . .

E2HNzl+l HRS S4368-t9 (1993) provides in relevant part:

Grounds for refusal to renew, reinstate, or restore
and for revocation, suspension, denial, or condition
of licenses. ln addition to any other acts or conditions
provided by law, the licensing authority may refuse to
renew, reinstate, restore, or may deny, revoke, suspend,
or condition in any manner, any license for any one or
more of the following acts or conditions on the part of the
licensee or the applicant thereof:

(5) Procuring a license through fraud, misrepresentation,
ordeceit....

8. On June 24, 1993, Land Data filed
a Voluntary Petition under Chapter
11 of the Bankruptcy Code with the
U.S. Bankruptcy Court for the District
of Hawaii. Respondent Km signed
the Voluntary Petition on behalf of
Land Data. The Final Decree was
filed on May 12,1995.
9. On September 20, 1993,

Page 6 of 15



88 Haw. 264,"267:965 P.2d 806, ""809; 1998 Haw' LEXIS 413'"*"4

Respondent Kim submitted an

Application for the PurPose of

becoming the RME for ResPondent

H K Builders.
10. On SePtember 20, 1993,

Respondent H K Builders submitted

an Application. The Application was

signed bY Angie Kim, its

Piesident/Treasurer/Secretary, and

Respondent Kim, as its RME.

11. ln each of the APPlications

submitted on SePtember 20, 1993,

Respondents Kim and H K Builders

answered "No," to the following
questions:

7. Are there now any unPaid Past
due bills or claims for labor,

materials, or services,

outstanding and unsatisfied, as a

result of the oPerations of anY

person listed under

"Personnel [**5] of Applicant" or

any construction organization in

which any such Person was a
member of the Personnel?
9. Has anY Person listed under

"Personnel of APPlicant" or has

any construction organization in

which any such Person was a
member of the Personnel ever

been adjudicated as bankruPt; or

is any Person listed under

"Personnel of APPlicant" or any

construction organization in

which any such Person is a

member of the Personnel,
presentlY in the Process of

bankruPtcY Proceedin gs?

13. ln the event that an applicant for
a contractor's license answers "Yes"

to the quesfions sef forth in

paragraph 11 above, the Board will

conduct a further review of the

apptication. Based on the

information suPPlied bY the

applicant, the Board may request

that the appticant appear before the

Board to Provide additional

information about the unpaid bills or

bankruptcy proceedings. lf the Board

has concerns about the aPPlicant's
quatifications, the Board may rssue a

conditional license or even deny the

lssuance of a (icense.

14. Respondent Kim testified that he

'Just signed" the second and third

applications without reviewing them

carefully, and that he had no intent

to deceive the Board or [***6]
anyone else.

III. CONCTUS/ONS OF LAW

There is no disPute that

Respondents' answers to questions

7 and 9 of their SePtember 2Q,1993
Applications were incorrect. Based

on evidence presented, the Hearings

Officer finds that ResPondents did

not intend to deceive the Board.

However, the Hearings Officer finds

that Respondents were careless and

negligent in not ensuring that all the

answers were accurate. The issue to

be determined ts whether

Respondent's conduct constituted

Page 7 of 15
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misrepresentation, in violation of
HRS $$ 4368-te(5] and 444-17(10)'

Petitioner argued that Respondents'

false statements, without a showing

of an intent to deceive, constituted

misrepresentation. ResPondents

argued that an intent to deceive

must be an element of

misrepresentation.

ln ln the Matter of the Real Estate

Broker's License of MarilYn S'

Knutson, dba Knutson & Associafes,

REC-91-2 (Commission's Final

Order July 24, 1992), the Real

Estate Commission rejected Prior
orders which adoPted the elements

of f2681 f"S10l fraud in defining

misrepresentation (which included

an intent to deceive) and instead,

adopted the following definition of

misrepresentation:

Commission in the Knutson case.

AccordinglY, the Hearings Officer

concludes that Respondents violated

HRS S 444-17(10).
(Emphases added.)

[***8] After the Board adoPted the

hearings officer's findings of fact (FOF)

and conclusions of law (COL)' the

Board, on August 28,1996, susPended

the Appellants' licenses for six months

and fined them, jointly and severally, $
2,000.00. Appellants appealed this

decision on SePtember 30, 1996. The

circuit court affirmed the Board's order

adopting the hearing officer's FOFs and

COLs on June 25, 1997, 3 and affirmed

the Board's $ 2,000.00 fine on October

23, 1997. The APPellants timelY

appealed.

3The circuit court stated the following in its June 25' 1997

Any manifestation by [***7] words order:

Of Othef COndUCt by One pefSOn tO The Court considered the Record on Appeal, the written

anOthef that, Undgf the briefs' and the arguments of counsel' and upon good

circumstances, amounts to 
';; cause shown' the court finds and concludes as follows:

aSSeftiOn nOt in aCCOfdanCe With 1' The decision bv the Hearinss officer in the

the facts. An untrue statement or ;:#ffi:":1i':Xff,:L',,i":il"""]]:Tf:XiJ,'::"?i?
faCt. An inCOffeCt Of false standard of review as set forth in HRS 6 91-14Q), and

representation. That which, if f
accepted, leads the mind to an ol uu,. zi aas p.za rcl 0ea4, the findings,

apprehension of a condition other conclusions and the decision of the Hearinss officer are

and different from that which not clearlv erroneous'

exists[.] i;,l5"i"iiilTff#:il:1",J;"";:i#ffi J;

td. ln the absence of current Board 'lE,ili"ifLi""ill r rffi
orders defining misrepresentation, usso.

the Hearings Officer recommends

that the Board adopt tn" o"nnitiJl :;'lH fl:i"ni5it".lffitk#'Llffi::l
approved by the Real Estate 

::.5;"J:i,[:T':l1J,L;ff,iJJffi:";li:il:;,.":"
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'-l [**91 ll. STANDA RD oF REVIEW

HMITI When reviewing a circuit court's

ieview of an administrative agency's

decision, the appellate court essentially

conducts a secondary aPPeal' See

Korean Buddhist Dae Won Sa Temqle

of Hawaii v. Sultivan. 87 Haw. 217, 229'

953 P.2d 131 5. 1327 (1998); GraY v'

1 57. e00 P.2d 1 61. 164 995): Dole

wail
w. 4 794

validity and [the a]ppellant has the

heavy burden of making a convincing

showing that the decision is invalid

because it is unjust and unreasonable in

its consequences." Tomasu. 79 Haw. at

157.900 P.2d at 164 (citations omitted

and brackets added); see a/so v.

Akiba, 84 Haw. 305, 309-310, 933 P.2d

1s39. 1s43-344 (1e97).

r26el H r6n

[**811] [**{01 Findings of fact will not

be disturbed unless clearly erroneous.

See Furukawa v. Honolulu Zoological
85 P.

648, reconsideration denied, 85 Haw.

196,940 P.2d 403 (1997) (citation

omitted). 'A finding of fact is clearly

erroneous when, despite evidence to
support the finding, the appellate court

is left with the definite and firm
conviction in reviewing the entire

evidence that a mistake has been

committe d." State v. Kane, 87 Haw. 71.

74, 951 P.2d 934. 937 (1998); see a/so

Brift v. United Sfafes A B6

Haw. 51 1. 516. 950 2d 695. 700

(1998). " HMTTI The interPretation ofa
statute is a question of law

reviewable de novo." GraY, 84 Haw- at

144. 931 P.2d at 586 (some brackets

added and some in original)'

ilt. D/scuss/oN

A. The Circuit Court Applied the Proper

Standard when Reviewing HRS 5 444-

17(10).

I 1 15. 1115 (1990). This court must

determine whether the circuit court was

right or wrong in its decision, pursuant

to tne standards set forth in HRS $ 91-

14(g).4 Our review is "qualified by the

prinCiple that HN4m the [agency's]
decision carries a PresumPtion of

4The applicable standards of review for decisions issued by

administrative agencies are supplied by HRS S 91'14(q)

(1993), providing in relevant Part:

H|l?i1 Upon review of the record the court may affirm

tnJ decision of the agency or remand the case with

instructions for further proceedings; or it may reverse or

modiff the decision and order if the substantial rights of

the petitioners may have been prejudiced because the

administrative fi ndings, conclusions, decisions, or orders

are:

(1) ln violation of constitutional or statutory provisions; or

(2) ln excess of the statutory authority or jurisdiction of

this agencY; or

(3) Made upon unlawful procedure; or

(4) Affected by other enor of law; or

(5) Glearly eroneous in view of the reliable' probative

and substantiat evidence on the whole record; or AppellantS afgUe that the CifCUit COUft

(6) Arbirr:ary, or capricious, or characterized by abuse of applied the Cteafly effOneOUS Standafd

discretion or clearly unwarranted exercise of discretion'

Page 9 of 15



88 Haw. 264,*269:965 P.2d 806, ""81 1 ; 1998 Haw' LEXIS 413, **"10

when reviewing statutory construction.
Appellants correctly point out that the
proper standard of review is de novo.

Clearly, however, the circuit court did

not give any deference to the hearings

officer's interpretation ["**11] of the

statute and, indeed, looked at the

statute anew.

The circuit court stated that "the plain

language of HRS 6 444-17(10) does not

require that an intent to deceive is an

essential element of misrepresentation
for the purpose of review and

consideration of an application for
professional license." BY the very

language of the circuit court's order, and

its analysis of the statute, the circuit
court did not apply the clearly erroneous

standard. Appellants' first point on

appeal is, therefore, meritless.

B. The Circuit Coutt Rightly Concluded
that HRS I444-17(10,t Does Not

Require Intent.

1. Material misrepresentation does not
require intent.

Appellants second point of error on

appeat presents an issue of statutory
construction. Appellants argue that the

term "misrepresentation," as included in

HBS S 444-17 (1 0), requires intent'
Appellees, of course, argue that the

statute does not. This case, therefore,

requires an interpretation of the statute

governing the revocation, suspension,
and renewal of contractors' licenses.

'Hlr8F] The starting point in statutory
construction is to determine the

legislative intent from the language of
the statute itself." State v. Kaakimaka,

289 P.

617, 62A, reconsideration denied 84

Haw. 496, 936 P.2d 191 (1992) (quoting

Sfafe Ortiz.74 w. 343. 351-52.845
P.2d 547. 551-52 (citations omitted),

reconsideration denied, 74 Haw. 650,

84e P.2d 81 (1ee3)).
When construing a statute, our

foremost obligation is to ascertain

and give effect to the intention of the

legistature, which is to be obtained
primarily from the language

contained in the statute itself. And

we must read statutory language in

the context of the entire statute and

construe it in a manner consistent

with its purpose.

When there is doubt, doubleness of
meaning, or indistinctiveness or

uncertainty of an expression used in

a statute, an ambiguitY exists.

.HNem

ln construing an ambiguous statute,
"the meaning of the ambiguous

words may be sought bY examining

the context, with which ambiguous

words, phrases, and sentences may

be compared, in order to ascertain

their true meaning." HRS S 1-15(10)

t(1993)1. Moreover, the courts maY

resort to extrinsic aids in determining

legislative intent. One avenue is the

use of legislative history as an

interpretive tool. Grav. 84 Haw. at
4B P. at

(quoting [***13] Sfafe v. Tovomura,

BO

Page 10 of 15
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903-04 (1995)) (brackets and ellipsis
points in original) (footnote omitted).
This court may also consider "the

reason and sPirit of the law, and the
cause which induced the legislature
to enact it . . . to discover its true
meaning." HRS S 1-1 5(2) (1993).

"Laws in pari materia, or uPon the
same subject matter, shall be

construed with reference to each

other. What is clear in one statute
may be f2701 f.8121 called upon

in aid to explain what is doubtful in

another." HRS .{ t-16 (1993).

Korean Buddhist Dae Won Sa Temqle

of Hawaii. 87 Haw.,at 229-30. 953 P.2d
at 1327-28 (quoting State v. Cullen. 86
Haw. 1. 8-9. 946 P.2d 955. 963-64
(1997) (some brackets in original and

some added)).

HNfOH "[A] statute is ambiguous if it is

capable of being understood bY

reasonably well-informed people in two
or more different senses-"

legislation will be construed to avoid, if
possibte, inconsistency, contradiction[,]
and illogicality." State v. Arceo. 84 Haw.

1. 19, 925 P.2d 843. 561 (1996)
(citation and internal quotation marks

omitted).

Turning to the instant case, the hearings

officer, when interpreting the statute,

framed the primary question as whether
Appettants' conduct constituted

misrepresentation. The more precise

question, however, is whether
Appellants' conduct constituted a

material misrepresentation . HRS S 444-
17U 0) provides that a

"misrepresentation of a material fact'
shall warrant the Board to revoke,

renew, or suspend a license. As the

circuit court stated, the language of
HRS S 444-17(10t is Plain and

unambiguous.

Although Chapter 444 does not define
"material misrepresentation," the term's
common understanding can be found in
both Btack's Law Dictionary 977 (6th ed.

1990) [*151 and the Restatement
(Second) of Contracts $ 159 (1981)

(Restatement of Contracts). Black's
defines material misrepresentation as

one that "retates to a mafter upon which
plaintiff could be expected to rely in
determining to engage in the conduct in

question. ln law of deceit, a
statement or undertaking of sufficient
subsfance and importance as to be the

foundation of an action if such

representation is false." (Emphases

added.) According to the Restatement

v.

80 Haw, 8. 19. P.2d
593. 904 (1995) (citing 2A N. Singer,

Sutherland Statutory Construction, S

45.02, at 6 (sth ed. 1992)) (internal
quotation marks omitted)' "[A] rational,

sensible and practicable interpretation

of a statute is preferred to one which is
unreasonable or [**14] impracticable[.]"
State v. Jumila. 87 Haw. 1. 9, 950 P.2d
1201. 1209 (1998) (quoting Keliipuleole
v. Witson, 85 Haw. 217. 221-22. 941

P.2d 300. 304-05 (1997) (brackets,

internal quotation marks, and citations
omitted)). "The legislature is presumed

not to intend an absurd result, and
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159, misrepresentation s Communications, Inc. v- Federal

that is not in accord with Communications Commission. 309 U.S'
of Contracfs $
is "an assertion
the facts." The commentary provides

that

an assertion need not be fraudulent
to be a misrePresentation- Thus a

statement intended to be truthful

may be a misrepresentation because

of ignorance or carelessness, as

when the word "not" is inadvertently
omitted or when inaccurate language
is used. But a misrepresentation that

is not fraudulent has no

consequences under this ChaPter

unless itis material.

Restatement of Contracts S 759, cmL a
(emphases added). The commentary to

S 162 also explains that "although a

fraudutent misrepresentation need not

be material in order to entitle the

recipient [*"16] to relief . a non-

fraudulent misrepresentation will not

entitte him to relief unless it is material."
Restatement of Contracts S 162, cmt- c-

ln support of Appellants' implicit

argument that HRS S 444-17(10) is

ambiguous and that "misrepresentation"
as contained therein requires intent,

they rely upon Swan Creek

sSimilarly, lhe Restatement (second) of Torts 6 552C (19771

addresses liability for innocent misrepresentation:

(1) One who, in a sale, rental or exchange transaction

with another, makes a misrepresentalion of a material

fact for the purpose of inducing the other to act or to

refrain from acting in reliance upon it, is subject to liability

to the other for pecuniary loss caused to him by his

justifiable reliance upon the misrepresentation, even

though it is not made fnudulently or negligently'

(Emphasis added.)

1 121

1994). The Swa n Creek court succinctly
pointed out that the Federal

Communicationsf.*171 Commission
(FCC) "defined misrepresentation as'an
intentional misrepresentation of fact
intended to deceive."' 39 F.3d at 1222

(citing Silver Star Communications-
Atbany. Inc.. 3 F.C.C.R. 6342. 6349

(Rev. Bd. 1988)). Swan Creek,

therefore, is distinguishable from the

instant case. Not only does HRS S 444-
17(10) not f2711 fsl3l define
"material misrePresentation" as

intentional, but also the Board

specifically concluded, in contrast to the
FCC's conclusion, that material
misrepresentation as contained within
HRS S 444-17(10) does not require
intent.

The Board contrastingly urges this court
to look first to the surrounding language
of HRS S 444-17. See Mathewson v-

Aloha Airtines. lnc., 82 Haw. 57. 71, 919
P.2d e69. 983 (1995l-. For example,
HRS SS 444-17(1), U), (5), (0), fl2),
(13), and (14) require a level of intent,

such as dishonest, fraudulent, deceitful,
or wilfut o conduct. HRS S aa4-17(10) is

conspicuously silent in describing

6Although it is unnecessary to find any of the hearings office/s

factual findings clearly eroneous based on our holding in this

case, we are not convinced that Appellants were not culpable

for the misrepresentation of material facts on their

applications. Especially in light of the fact that Kim signed the

bankruptcy petition just months earlier, Kim's second failure

not to re-read the application and not to insure that his

answers were conect amounted to, at the very least, a blatant

and reckless disregard for the truth.
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misrepresentation.

[*"*18] Looking beyond the statute, the

Board relies upon attorney discipline
cases where misrePresentation is

defined as "a broad term encompassing
nondisclosure of a material fact; it need

not be done with the intent to deceive or
commit a fraud." Conduct
Leonard, 308 Ore. 560. 784 P.2d 95.

100 (Or. 1989) (citing ln re Conduct of
Hiller. 298 Ore. 526. 694 P.2d 540.543-
46 @r. 198il. More close ly related to

the instant case, the Virginia Court of
Appeals stated, when assessing a
statute prohibiting "any false statement
or misrepresentation of fact' in a

building permit:
We recognize that this deficiency [in
the applicationl may have been the
result of oversight on Occoquan's
part, and that Occoquan may not
have intended to misrePresent
information in its applications. USBC

S 109.8, however, contains no
language requiring that the false
statements be intentionallY made,

and we decline to judiciallY amend
that provision to require such intent.

Cooper v. Occoquan Land Dev. -Corp..
BVa 1 s77 S.E.2d 631 635 Ma
Ct. App. 1989), reversed on other
grounds by, 239 Va. 363, 389 S.E.2d
464 Ma. 1990 ) (holding county failed to
perfect its appeal in a timely manner).

Similarly, the plain language [***191 of
HRS S 444-17(10) provides for the

Board's revocation or suspension of
licenses upon a "misrepresentation of a

material fact by an applicant in obtaining
a license[;]" it does not require an

intentional or fraudulent
misrepresentation. lnstead, it prohibits

any misrepresentation of a material fact.
Moreover, the apPlication
unambiguously informs the applicant
twice that any misrepresentation of a
material fact will be grounds for the
Board to revoke or suspend a license.

We hold that HMlm a material
misrepresentation, in violation of HRS .S

444-17ft01. need not be either
fraudulent or intentional. We are simply
not prepared to "amend" the statute in

order to read intent into it. Naturally, the
next question that we must answer is
whether Appellants' conduct constituted
a m ate ri a/ misrepresentation.

2. The application's questions regarding
the previous debfs and bankruptcy of
the applicant are material.

Appellants admitted to negligently and
carelessly providing false information on

their applications. Therefore, Appellants
"misrepresented" their answers to the
application's questions regarding
previous debts and bankruPtcY.
However, HM2m in order for the
Board to [*n*20] revoke or suspend a
license under HRS S 444-17U0), the
misrepresentation must be material.

Section 162(2) of the Restatement of
Contracts provides that AMsm "[a]
misrepresentation is material if it would
be likely to induce a reasonable person

to manifest his assent, or if the maker
knows that it would be likely to induce
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the recipient to do so." Restatement of
Confracfs $ 162(2). The Restatement

further provides that

the materiality of a misrepresentation
is determined from the viewpoint of
the maker, while the justification of
reliance is determined from the

viewpoint of the reciPient. The

requirement of materialitY f2721
f"8141 maY be met in either of two

ways. First, a misrepresentation is

, material if it would be likely to induce

a reasonable person to manifest his

assent. Second, it is material if the

maker knows that for some sPecial

reason it is likelY to induce the
particular recipient to manifest his

assent. There may be Personal
considerations that the recipient

regards as imPortant even though

they would not be expected to affect

others in his situation, and if the

maker is aware of this the

misrepresentation may be material

even though it would not be

expected to induce a

reasonable [***21] Person to make

the proposed contract.
Restatement of Contracts S 162, cmt. c.

Appellants urge the court to look to the

legislative history of HRS Chapter 444-

Both of the relevant Senate and House

committees reported that "the general

intent of this bill is to protect the general

public against dishonest, fraudulent,

unskillful or unqualified contractors. To

that end this Bitl requires application for
Iicensing and the licensing for
contractors who meet qualifications

required by this Bill . . . ." Sen. Conf.

Comm. Rep. No. 629, in 1957 Senate

Journal, at 617; Hse. Stand. Comm.

Rep. No. 618, in 1957 House Journal, at

813 (emphasis added).

Reading the legislative history and the

statute in their entirety, the construct of
"quatifications" is particularly salient.

Specifically, HM4m 6 1 1

(1993) provides in Pertinent Part:
No ticense hereunder shall be issued

to:

(3) Any Person who does not

possess a history of honestY,

truthfulness, financial integrity, and

fair dealing; Provided that any
person who during the six Years
priors to application has failed to

satisfy an undisPuted debt or a

judgment relating to seruices or
materials rendered in connection

f**22! with oPerations as a

contractor shall be presumed not to
possess a history of financial
integrity ....

(Emphases added.) Further, HMlflftl
HRS S 16.5 permits the Board to

require each licensee, aPPlicant,

individual or corPorate, who is a

specialty [or general] contractor to
put up bond in the sum of not less

than $ 5,000 executed bY the

ticensee or applicant as principal and

by a surety company authorized to
do busiriess in the State as surety.
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The board, in exercising its
discretion shall take into
consideration the licensee's or
applicant's financial condition and
experience in the field.

(Emphasis and brackets added.) The
legislature has also provided for a

recovery fund for the owners of private
residences who have suffered losses
when contracting with licensed
contractors, providing up to $ 12,500
per contract. See HRS S 444-26 (1993).

Accordingly, it appears that financial
integrity and solvency are
"qualifications" an applicant must have
in order to obtain a license. At the very
least, financial integrity is a factor in
determining whether to award a license
upon condition of a bond.

Here, questions seven and nine on the
Board's application ln*231 address the
financial integrity and solvency of the
applicant, by asking about past debts
and bankruptcy. The uncontroverted
findings adopted by the Board provide
that:

in the event that an applicant 'for a
contractor's license answers "Yes" to

questions [seven and nine], the
Board will conduct a further review of
the application. Based on the
information supplied bY the
applicant, the Board may request
that the applicant appear before the
Board to provide additional
information about the unpaid bills or
bankruptcy proceedings. lf the Board
has concerns about the applicant's

qualifications, the Board may issue a
conditional license or even deny the
issuance of a license.

Therefore, ?s a matter of law, an

applicant's answers to questions seven
and nine on the instant Contractors
License Board's application are
material.

Kim conceded that his answers to
questions seven and nine were
incorrect, being carelessly and
negligently answered and submitted.

f2rc1 f.8151 Therefore, ApPellants
rnisrepresented material facts in their
applications, in violation of HRS $ 444-
17(10). Accordingly, the circuit court
rightly concluded that HRS S 444-17(101
does not require intent and
correctly f**241 affirmed the
suspension of Appellants' licenses and
the imposition of the $ 2,000.00 fine.

rv. coNctus/oN

Based upon the foregoing, we affirm the
circuit court's ruling.

End of Document
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INTRODUCTION

.on Novemb et 9, 2olo, in MBs 2oog-l+1. 6e De,partment of Commerce and

cons'mer Afhirs, through its . Reguldted' Ind'stries complaints office (hereafter

.?etitioned),"fi1"d a petition for disciplinry aotioo a#nst di,e mortgage solicitor's license of

Respondeot Gtlq rv- Dubin (hereafter "Dubin')'

ORIGINAT



\-

!S 2010-31-L, Petitioner filed a petition for disciplinary

dln agaiqst ths.+ortgage b,mkecs licensd of Rospondent Dubin Financial, LIf (hereafter

*Dr$in Fbancial').

Notices of Hearing and preH*rirg cbnference were transnitted to the partiei and

--3 G,r.i- ord petfi rcial on January 2Or2OlI.
servdonRespondentDrrbinandRespdnderitDubinF'nar

onMarch29,2r,ll,"u",,itswasconductedbythtundersignedSeniorHearingg

officer- Petitioner was represeoted by Jobn T' Hasslgr''F'sq' Respondent Dubin aod

Respondeiit Dlftin Financiat wire DeP[€sented by Frederick J' Are'nsmeyer' Esq'

rto widence. nn - P"tin was callcd' .PetitioneCs Exhibie 1 ftoughS were admitbd in

as a witness by Petitioner. Respondeos' Exhibits t' tkough 5 and 19 tbroug! 125 were

admitted into evidence. In artdition, B€spond€n's'Joint Fre-Hearing conferenie s'tatqnmt,
':

filed with the office of Administrdive Headngs on Febnrary 25,201.1, was admitted by

stipulation into *{de,ncd in Eqr o,f R€spord€of,s ca[ing Ivtr- Dubin for firrther personal

testimonY.

Having reviewed and considered &e evid€il€ md argument prese'uted at the hearing'

together with the entire recor( of ffiis proceoding the senior Heatings officer rendcrs the

following findinp of fact' conclusions ofldw' *nd recommendcd order'

FETpINGSOF FA.CT

1. ResPondelrt Dubin was fnst liceosedas.amortgagesolicitorbytheMortgage

Brokers and soricitors proggam (hereafter.?rogr.am") trnder Lic€r*e No. MS lg74l on July

28,2ao8.

II.

2

t.



2- Respondent Dubin's'mortgage solicitor's li.cense was not renewed and was

ftffil on Decemb€r 31, 2009'

.3.RespoudentDubinFinancialwasfirstlicensedasamortgagebrokerbythe

ProgranrrnderLicenseNo.MB13lTonoraboutlvIzy16,200T,

4. Respondeot Dubitr Finaocial mortgagebroker's license was notre'lrewed and

yras forfeited on Dece'mb er3l,'2009

5. on January .SO,Iggi,Respondent llubin rnras copvicted of tbree misde'nreanor

counts for faihre to file federal income tax rctums in the United States District Court for the

Dis*ict of Hawaii in use..y- pubin cRg3{r43+MLR These three convictions were not

rer/ersed on appeal. [o addition, trcse thee onvictions have n"'rer been.vacatd annulled or

e4puoged-

6. On acormt of thcse fuce couvictiory Respondent Dubin was incarcerated for

tpprorimatelyninetee,lrandong-lralfoonrhsinc.leqlprison.

. 7. €nt Dubin Finmrial is a domestic limiteal liability company organized

nnder the laws of the state of Hauraii on or about Dccembec +2006'

g. Respondeot Drftinwas one ort*. members of Dubin Financial beginning on

or about Dece,luber 4, 2006. The other member.of lhrbin Financial was Long Huy vu

Qereafter*Vu')-
g. on or abo| Apnl 3o,2ow,Respon.de,nt Dubin rinancial.thtous its member

Vu, submitted a signed:application for a mortgage brokeCs license (hereafter'hortgage

broker's appl,ication ) to the Mortgage Brokers and Solicitors Program'
i 

'€sPondent Dubin
l0.QuestionNo.6onsaidmortgagebroker,sapplicationbyR

Einaflcial asked the following:

\-
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'Inthepast2oyears'hasanypwner'.corporation'officer.ofthe
,orporation"majofstoctfrolder'parher"manager'orme'mberof
the e,ntity ever been **iJJ lr.i ti'"" in which the convibtion

has not been annutled or oryunged?

'-r!

Respondent Dubin Financial answered 
*NO" to this question'

bY ResPondeirt
11. Instnrctions on the mortgage broker's application nrbmitted

Dtrbin Finarcial included the following

circle or underline answe6. If responseis.a/ES'to quStignJs) 3

,h.;ai;fid. a"tuitt on a sop-arate sheet and'attaph pertinent

dooumentation'

Respondent Dubin Firuociar did not asach to iF mortgage brbker's application any separate

sheet or pertinent doctmentatio"."gEdiog Question No''6 on that application

L2.AtthetimeDrbinFinancials'ft,'niueditsmortgagebroker,sapplication'

Respondeot o.$h was m owner, :tr"* 
of the orporation, major stockholder, partner'

msnag€r, orme,nber of RellpondenthbinFfuancial 
Dubin Financial

13.Theworkofprepariogthemor(gagebroker'sapplicationof)

was done by Richard Lindb€rg rrfudb€rg:l, and fte application w8n signed on behalf of

Responlent Dubin byvu Bodr Lindberg and Vu knew or shourd have known that'

Dubitr had be*n incarceratcd in p'rison because of a criminal conviction-

14. There was no eviddce that Responde'ot Dubin took part in th; preparation of

. 
the mortgage broker's applicatiln of Responde'nt Dubin Financiai or in the submission of that

application.Inaddition'therewasnoevide'ncetnat;rtner::t::-t"rVuconsulted

Respondent Dubin regarding the conteots of the. apprication or that Respondent Dubh had

anyknowledge of the contents ofthat application'

\-
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tl5.onoraboutJuty23,200s,RespondentDubinsubmittedhisapplicationfora

mortgage solicitor,s'liceirse (hrreafter"mortgage solicitor's applicationJ- Ttis application

was signed bY ResPondent Dubin'
j

16.QuestionNo.8onRestrlondentDrrbin'smottggesolicitor'sapplication

asksd; 
,.

Inthepast20years,havelouwerbggnconvictedofactimein
. whi.iilt*"t'iotionhas'not'heenannulledore'xpunged?

Reqondent Dubitr answqred'NO: to this ErqstioL ^

lT.TtbworkofpncpcingtheapplicationofRespondent.Dubi&ipcluding

*"orroirg.&e qpestions on ths qortgagp solicitot's atrrylication was initially Berformed by

"son€one' other than Respondent Dttbi-

.lS.Respondent.D$inpersonaltyrerrienr.edtheconte,ctsofhismortgage

solicitot's application'before tn,signed md subEi6ed iL He cbenged an inconed answer to

.,Question No. 3 before sigdng ard $.tftmiting thc 4plication' He $id not cbange'the

-proviously prepared *I{O.'to qqction No..& bpfore signing and submitting the

,.applicatioru

19. The.uiortgage solicitorls application fortrr submitted by Responde,nt pubin

contained thc fogowing instnrctions for au of the questions it asked' inctudingQuestiqn No'

g: *Girc'e a,uiwers- Attach detailed state,men(s) as needed-" Rgspondeot'Dubin did not

a*th any detailed statp'ne'nt to'his application'

..2O. 
The mortgage solicitor's application form submitted by Respondent Dubin

also contained the following instnrction in bold$pe:

If nespoDlte is '!es" to QootioY 6'7'8' 9' provide details on a

,.,p#r, sheet and arich docrrmentation from the prop€r

,, auttrorities'

\-
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ssponilent Dubin did not submit any separate sheet or documentrition with his application

Zl. Respondent Dubin is curre,utly an attorney lice,nsed to practice law in the State

of Hawaii and has been so lice,nsed since 1982. He has also.been licensed to practice law in

the State of Catifornia since 1964'

72. Fetitioner doe3 not assert or argue that there was atr intent to deceive the

licosing authority by R,espondent Dibin Fidaicial in,its arswer to Qtaestion No. 6 on its

mortgage !ro\er's 
application or by Re$tndenf Dubin ln his'answer to Question No' 8 on

'.

his mortgage solicitor's application-

22. HRS $4S+i(O ptrovid€s that rylilications frr a lice,nse under CtaPter 454

shal be on the .formq aod in the mannef, and accompanid by widence in support of the

,eppllcdtion as prescribed by &e cornrnissioirer-r That stafirle, firther provides that the

,commissbner shau 
'rcquirc informahon-wift rcgard to the applicant as the commissioner

,.ul&y deem desirable, with due reFd to the p*r*o*t intercsts of the public, as to the

,experience, integrity, und competmcy'offte aioplication a5 1q finencial 'trausactions involving

I primary or subordinate mortgagE finarcin&- In adilition' HRS $$ 4368-19(12) and 4368-

.19)14) allow the denial of a liceose nnder certain cirtumstances if the applicant has been

conviuted of acride-

2?u Question No. 6 on Responde,nt Dubin Financihl's mortgage broker's

application arid Question No. 8 on Respondent Dubin's mortgage solicitor's on thc

application reqUife iriformation thrit the commissioner has determined to be necessary in

order to fiIlber the appropriate licensing of mortgage brokers and mortgage solicitors

pr:rsuant to ChaPter 454.

6



M.A.Yes,?angwertothoseqtrestionswoqldnotnecessarilyr.esultinadenialof

a fuse. Howwer, it would provide information that coutd lead the coFnissioner to

request fi'ther information and/or make firther inquiries regarding the re'ported criminat

convictions in onder to determine if the convictions had a bearing on the fiEess of'&e

applicant for a license. A *r{o,, answgr to those q'estions, on the other hand, would not lead

the comm*sioner to req,rest firrther information and/or make further inquiries rega'ding the

gnreported crildnal cOnvictions' and'such thls prectudes the co'mmissioner from

determining whether the crininar oonvictions ba'e a bearing on the fitness of the applicant

for a license-

25. A misre,pr€sentation of the abscoce of criminal cpnvictions would be likely to

sioner to ap!rcte 
" 
fi"*r" apptication vfieneaS a correct statement about

the existence of criminar convictions could deniapentally affect the applicant's liceose

applietion

At the commeoce,m,ent of &ehearing; Respondents brought an oral motion to dismiss

the petitions against them on the basis of lack ofjurisdicion, raoik of standing mootness' and

.faiture to.state a clairq upon which relief could be granted rhe motion wis taken under

advisemeqt by the ucdersigned at tbat time. This .notion was zubsequentry denied by an

order dated Aprit 14r..2911, a copy of which is attached hereto as Exhibit "A'"'

' At the conclusion of Petitioner's case-in-chief' Respocde'lrts made an gral motion to

dismiss on the basis that petitioner had failed to prove intentionar. condu$ and failed to prove

\-

m.
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eu5r matefial uiisrtpresentations-

und€rsigned at that time.

lhis motion was takeii under advisement by the

''ry. CPNCLUSIONS OF'LAW ,

p6titionerhas charged Reqlondents withviolating the followingprovisions ofthe

IIRS:

$4368-19 Gfbirnds for refrsal to renew, reinstate or

iestore and for revocaEon' suspension, denial or
'condititiii of'liceuses. trn ailditioc to any other acts or

conditions provided by Law, &e liceosiqg authority m-ay

refuse to renerw, reinstate or r€ntgrE or may deny, revoke,

sspend' or condifion in any mtrrncr'' any liceose 9t *y
on" * iott tif,the frttowfug aats orOonditions on'the liatt
of the licensec orthc aqplicmt ftcrcof

*++++

+:3*+*

*++**

(2) nngagng fu trse, frufulot, ordeceptive advertising or

mi*ing uofdtt or inqrobable stahents;

(5) Proqring a ticensc tfuougft fi.a4 misrepiEsPdtation, or

deceit;

$454 Suspension, rwocafion

(b) The commissioner may revoke a liceirse if the application
'itri.tn" 

Hcedse csntaftrs: a materlirl misstate'meriq'the licensee

de,monstrates by a course of conduct neglige,lrce or incompete'lrco

i" prfeAi.g 
-aly 

trct for which 'the ticensee is required to bb

tifiseO gnder this chapter, or the licensee for h second time is

iesponsibto fcir. niisocindittt which warrants suspcnslon under

subsection (a).

8
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Responde, rt,s thr.ee fedqrat misde,neanor convictiofft lrere convictiqns of a qrime

risder federal law.

Uder Hawaii law, an offense for which a sente,nce of imprisonment is authorized

constitutes a crime. HRS $701-107'

The word *criqe" in Question No. 6 of the mortgage bmker's application of

Respondent Dubin Financial and the word *crime'? in Questiol No. I 'qf the. mortgage

solicitor,s application of Respondent Dubin ig.not ambiguous. Respoode'$ D'bin's tbree

fed€car tax misdemeanor convictions ue all crearry crimes wi&in the meaning.of thp word

'crimd' .i!, the aforesaid application qu€stiton$

Tbe wgrd .1rntn$hfiil. in HRs .W6.E tg@) neans *not truthf,ut.a;It re,fers.'to a

statement tbat is frlse or inacsuraie. Webstet's ili.d Nem International Dictionary (3t td

\gao. Proof of an untnrthfirl staheot wiftin'eB-meaoing' of this statute {oes nol require

pmof ofi intenu'.to'lie or inlent to not rcll ibetrudl.

Respondent Dubin Financial's t€sPorye to Question No 6 on its lice'nsprapPlication

was 
'ntnrthfur 

within the terms of ER^S $4368-19(2)" Bpspondeot Drsin's.rysponse to

QuestionNo.Sonhislicenseapplicationwasunfrrrfifirlwithintheter.msofHRsl$4368-

L9Q).

Proofofa..misrqresentation'assetforlhinHRs$4368-19('doesnotrequre

proof of any intentional or fiaudulent action- In KiF- v. conhactor's Licsnse"Board' 88 Haw'

2&, g65P.2d 806 (1.998), the Hawaii Supre'mc Court was @ncemed with o'disciplinary

action with respect to a contractor,s ricense because of any "misreprese,ntation of e material

fact',inconnectionwith.anapplicationforthatlice'me'sceHRSg44417(10)'Thecourt

held that the terrr "misre,Presentatiod' did not require any intentional or fraudulent

9



,nrlsrwcmqg6otr The term .lnisrqrresentation-' eircompassed any misre,prese'ntation even

thqdhft way be the result of carelessness or ignoraoce' 88 Haw' at 812-813 ' 965 P'zd at

y\vzTr. The same interpretation shoutd appry to the word "misreprese,ntation" in.HRs

s4368-1e(5).

r..rr,,Li- rinarr^ial'<.nesnonse to'Ouestion No 6 od its license applicition
Responde,lrt"Drbin Finadcial's'response to'Quest

was .a misrepresentation within the terms of HRS $436B-19(t)- Responde'nt Eubin's

reqportse tb euestion No. g on his ricinse ap,plicason sras.'d,nisrepresentation within the

terms. of HRS $4368-1 9(t'

Respondent Dubin Finarciat and Respondeqt'Dubin.procured their licenses tbroug!

misrep,tesentatiooltiithin the meaning of ER'S $4368-19(5)" '

The.wond imisstatemenr'in IIP*S $454f) rtfers'to a,statdme'nt tbat is false or

,incorrect Webster's Thir,al N'Er Inte'nationd'Dietiof,ar'y (34' €d"' 1967)' Ptoof of

misstatement lvithin the meaning of dris statute doesnotrequire proof of lnteirf to lie'orintsnt

to not.tsllthe truth-' :' 1 '

a'spondent Dubin Financial's rcsponse to Question.No, 6 on'its lice'ose"application

was a Eisstatemedt within the tqr'; of HRS $45+4(b). - Respondent Dubin's response !o

euestion No. g on his ricense application wa:r a misstaterne,nt wittfu the terms of HRS'945+

4(b). 
i:

In orde,r to revoke a lice$e prrrsuant.to IIRS $454.4(b), the lice,nse applicationmut

contain a mistatem.e,nt that is ..material.- The misstateoents on the li".ose applications of

Respondent Dubin Financial and Respondent Dubin were *.material" because"they would

fikely induce the comrnissioner.to approve the licEnse apprications. See Kin'v. c-onhacto-i's

I'imseBoar4supra.88ftraw.at8'13-8tr4,965P.2d'?lt|27|.2T.2.Contrarytothepositionof

\-
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XcW4ms,?etitioner did.not have to prove that the liceises would not have bee'n iszued if

Respondents had conectly answered the qnestions,en their license applications and revealed

.the existpnce of the crininal convictions

. Respondents, motion at the conclusion of Petitioner's case-in-chief is denied,

v. RECOMMENDED O.RDER 
,

For the reasons set forth above and: herein, the se,lrior Hearings.Qfficer recomme'lrds

tbat the mortgage brokerjs license of Respondent D.ubh Financial be revokd tbat the

mortgage soricitor,s rice,nse of Rpspouleot Drrbin be rwqked; and that Respondents be

orrrler,ed to immediately srbmit all indicis of licensure as a portgagp bmker and morrtgage

solicitor, respectivellr,,in.the.statp of.trcsaii to the Exeqrrti.ve offcer of the Pro.gram- The

S.enior Hearings Officer furtherrecommeods &atfinesbeiaposed Onboth Respogdeqts'

Negligent qnd cgreless actions sgsulting ip:incor-rect r€s.pqnseF to-quctions on the

license ,applications ne,gardiEg siniul ewiotions irQ" not c(minsL" ' Instoad tbey

detrimentally affeet the inteerittzof the 4plioation pnlc€ss' Both appligstions frtps gpve

ample notice and opportunity to explaia the cirsum,strnces surrounding Respopdint pubinls

convictions and to argu€, as Rcspondat Dubh no\r argues here at tengt!, that'those

.convictio's wene uujust and should have-no effect on the licensg applications. Inttead of

taking tbat pa-r*. the Respoodents' inaorrect answcrs on the license applications de'prived'the

licensing authority.of, the ability to.timely .obgiq fult informatio4"sn the.convictions and

eyaluate the circ'mstances of thosoconvictio .ns lefore the ap,pligatio.os were approved' Full

disclosnre of the situation after a zubsequent investigation has alrqdy begun is np gbstitute

forzubmitting a correct apptication in the first place'

1l



Respondent Dubin Financiat presented neither an oxplanation tor any mitigatiug

factbrs concerning'its actions. Therefore, in addition to the recomme,nded reyocation of

Respondent Dubin Financiat's license, the se,nior Heuinp''officer'recommenrds that

Respondent DubinFinancial be fined $1;000'00' 
' 

'

Respondent Dubin presented som€ exsuses forhis aitions that ch also'be considered

to be an assertion.that thbre were mitigEting faetors:

(1) He caughr an emor oh Questions No. 3 on his'application and corrected it

but night not hhve looked at the dnsweGt to otlter questions on the application This is

neither an bxctbe rior a'mitigating t"tut:

1.-: @) He was prwiously tbtd by somone connected to the l;iquor'Comlrission

tnut it was not interestea in mlsdemeanors vihen he applied fot' a liEror lice'nsg so he'tbought

,either tlat he diil not hav'e to tElt€al the misdemeanor convietions on his mlrtgage solicit'or's

application or that his failrrre b ,gr/€at fttu wasnotinportant Tte'Liqtror commissioa is

an ag€ncy 0f the city and county ofHonoturr+ and it is not an'egency of'.the stirte of Hawaii'

what.the Liquor commission mist have tho.r;ght is irrelevant !o Responde,nt Dubin's

jfrortgpge soliaitoi application- A.s an afiometr, Respondent Dr$in should have known this:

Fufther, it was not Respondent Dubin's pterogative 'to decide whether theconvictioEs were

.. or.,tfere not important. That was for he licensinga'thority to decide, a'decision Respondent

Dubin prevented byhis answer on the mortgage solici6or's application form'

(3) Beqause of the history sdrrrounding hls convictions ard the pe'lsonal ondeal

that he has gone through boea'se of those ccrnviqtions, Responde,nt:Dubin drd not consider

himserf to have committed hny crime. llowever, this hearing was not the fo.rm in which to

relive the history.surrounding the convictions. The extensive documentation presented in

\-
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R*qpun&nts' etchibiis could have beon presenfed to the licensing authority at the time

Respondent Dubin applied for his n"+a ,' Th" mortgage solicitor application explicitly

provided applicants with the opponroity to submit ocptanatory information, but lfr. Dubin

friled to hke advaitage of., that t*+Ot. y. E" had 
.lf"toTtt 

participated in an

explanatory process in connection with lis [quor lice,nse application, but he provided no

acceptable excuse as to why he did not.go tbrough any ocplanatory @ceqs with repect to

the mor.tgage solicitor 4ppfcatiun-

Therefore, in addition' b' 6" reoonrmended .rwocation of' Respondeot Dubin's

mortgage solicitor{s liceqte, the Senior Hearings Offis recommends that a fine of

$1,000.00 6s irrrFosed on R.espondentl)tftin-

' 
Tlig Senior Heddng3 Officer frrft€r teomnenAs tbat both Reqpondeots be

ondered to pay their rpsp$iw,finq wihfu siidy (60) days oi the Director's Final ollder'

Each Respondeot shall'seind'a certificd check or mone,ir order for'the amount of their

respective fine, made payable to fte orce Coryliance Resolution Fun4 to the Regulated

Industies Complnilrc Offiee, 7S5-Sorltr Bg&hiq str€et,.gs Fftior, Honolulu, Hawaii 96813

wiibitr the spec,tfiedtime. The Senic H-iloep Ofiiiir af"i, .e*.me,nds that pairnent of

the fine sirutt b, a conditidti for licaositrg should Respondents apply for a license under HRS

Chapter.454F or any other sucaessorp.-rBgrm to'thc now rcpealed tF.S 'Chaptff, 454. ' '

APR -l i 20ll

DATED: iTonolulu, Hawai'r'

TL

SeniorHearings Officer
Department of Commerce and

Consufirer Atrairs

\-
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DUBN LfrTffiffi
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HEARI}IGS OTFI'CE

MORTGAGE BROKERS AI.{D SOLICITORS PROORAM

OFFICF, OF ADMMSTRATTVE HEARINGS

DEPARTMENTOFCOI,IMERCE_4TDCONSUMERAFFArRS
STATE OF HAWAII :.

In the Matter ofthe
MortgBge Solicitor's License of

DIRECTOR'S FINAL ORDER

GARY V. DUBIN,

Responderrt

In thelldaffer the MBS 2010-3l-L

Mortlage Brokei's License of

DTIBIN FINA}.ICIAL, LLC,

Respondgd.

DIRECTOR'S FINAL ORDER

on April 21, zolL, the duly ppointed Hearings officer submitted his

proposed Findings of Fact, conclusions of l-aw and Recommended order in the above-

entitled matter to the parties. The parties were given an opportunity to file vnitten

exceptions. On May 9, 2lll, Respondents, by and through their attorney Frederick J'

Arensmeyer, ESq. filed written exceptions to the Hearings officer's recommended decision'

On May 24,2011, the Deparhent of Couimerce and Consumer Affairs ('Petitionet') by and

throughitsattorneyJohnT.Halsler,Esq.filedaslatementinzupportoftheHearings

Officer,s recommended decision. Oral argumelts were not requested'

Upon review of the entire record of this proceeding, including Respondents'

exceptions and Petitioner's statement in supPorq the Director is ctf the opinion that the

exceptions do not warrant a modification or reversal of the Hearings ofEcer's findings of

.sot or concrusions of law. Accordingly, the Director adopts the Hearings officer's

)
)
)
)
)
)

)
)
)
)
)
)
)

MBS 2009-14-L

\.-



,mssnilrffrdea decision as the Ditector's Final Order and finds and concludes that

Bryondents violated Hawaii Revised Statutes ("HRS') $$ 4368-19(2),4368-19(5) and 454-
':

40).

For the violations found the Director orders that Respondent Dubin Financial

LLC's mortgage bmker's license be revoked. and that it pay a $1,000.00 fine within sixty

(60) days of the Director's Final Order. The Director firther orders that Respondent Gary V.

Dubiri,s mortgage solicitor's license be revoked and that he pay a $1,000.00 fine within sixty

(60) days of the Director's Final Order. Respondents are also ordered to re$m all indicia of

licensure to,the Executive Officer of the Mortgage Brokers and Solicitors Program. Indicia

of licensure include wall certificates and pocket identification cards. Paynent of the fine

shall be a condition for licensing should Respondents apply for a license under HRS'Chapter

454F or any other successor program to the

DATED: Honolulq tlawaii'

Chapter 454.

KE.{LrI S. LOPEZ
Dircctor
nepafucnt of Commerce

and Consumer Atratrs

Finorcial, LLC

novt
iLo

\-
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MORTGAGE BROKERS AND SOLICITORS PROGRAM

OFFICE OF ADMINISTRATIVE HEARINGS
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS

STATE OF HAWAII

In the Matter. of the Mortgage
Solicitor's License of:

GARY V. DUBIN,

Respondent

In the Matter of the Mortgage
Solicitor's License of:

DUBIN FINANCIAL, LLC'

Re sPondent
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MB'S-20I0-31-L
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Before Hearings Officer Dav,,id H. Karlen
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2

3

4

5

6

7

8

9

1B

HEARING OFFICER: Thank you. I asked you

to go first because you have actually many more

the petition is fairlY

out of order and just

the ciefense side,

pretty clear from the

any questions about

exhibits and more material and

straiqhtforward; sq it's a bit

to help clarifY the issues in

because the Petitioner's side

MR. HASSLER: NO

HEARING OFFICER:

l-s

problem.

So now it's

present it the way You

10

11

72

13

14

petition and You haven't raised

ir.
3
I'I1 go back to theSo now, Mr. Hbssler,

traditional . 
order -

MR. HASSLER: That's okaY.

HBARING OFFICBR: Maybe this is the reply

opening statement, but I just did it a little bit

differentlY in this case.

15

T6

17

t_8

Pet.itioner's case and You

feel approPriate -

MR. HASSLER:

described in the Petition

. Thank ybu. The conduct

constituted what the state

can

1,9

20

2t believes it will Prove that the conduct undertaken bY

the application on22 Mr. Dubin and. whoever fi1led out

23 behalf of Dubin Financial, LLC constituted a violatiori

of three discrete statutory provisions, 4368-L9(2),

which involves making improbably or untrut'hfu1
24

H ROSENBERG COURT REPORTERS, INC.

Honolulu, Hl (808) 524-2090

25
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I

2

3

4

5

6

7

I

9

stat.ements, 4 36B-19 (5 ) , procuring a liCense through

misrepresentation, and 436 excuse rt€r 454-4 (b),

submitting an application for a license that includes
s

a material misrepresentation.

I believe the first one, 4368-79 (2) does

not involve materiality- It simply says if you're

a violation.making an untruthful statement'

believe that that I don't see

not that information would have

the authoritY as a criterion in

it's I

1_0

how the Respondents

can deny that they provided untruthful an

untruthful statement. It may not have been

intentionally untruthful, but it was untruthful.

The second Provision, 436B-19 (5) '
procuring a license through misrePresentation or

misstatement, I believe, doesn't h#ve an express

requirement of materiality. And similarly, 454-4 (b)

involves submi-tting an application for a license that

includes a material misrepresentation. And contrary

to Respondenls' argument, I believe that materiality

is not determined based on whether or not a license

would have been issued had the authority known about

the information. It's whether or not that information

would have made a difference in wel1, whether or

11

12

13

1_4

15

t6

L7

18

L9

20

2L

22

23

24

been relied

det-e rmini-ng

r,orii's such

upon by

whether

someone was fit and caPable of

H ROSENBERG COURT REPORTERS, INC.
Honolulu, Hl (808) 524-2090

25 a license.
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1

2

3

4

5

6

7

I

9

upon a misrepresentation of a material fact by an

applicant in obtaining a license. It does not require

an intentional or fraudul-ent misrepresentation.

The Hawaii Supreme Colrt came to tha't

conclusion based on its revi-ew of Chapter 444 and the

fact that there was a complete absence of any explicit

requirement of intentional state of mind on the part

of the applicant in holding that they were

basically they were not going to read a requirement of

intentional state of mind in a statute that just talks

about material misrepresentation.

I believe, similarly, in this case there

is no requirement of intent in that provision, dt

least in 454-4(b) and 4368-19(5). lta simply says

misrepresentation or material misrepresentation, and I

don't believe that I believe that gi-ven the

reasoning of the Hawaij- Supreme Court in Kim versus

Contractors License Board, it is the burden of the

Respondent to show why they betieve intent is a

requirement in order to prove a violation of those

provisions.

The Hawaii Supreme Court went on in Kim

to noLe that the laws regulating contractors

demonstrated a concern that contraCtors possess
3

financial inte grity and that Hawaij. Revised Statute

PH ROSENBERG COURT REPORTERS, INC.

Honolulu, Hl (808) 524-2090
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1 this case. The issue in this case is whether he

2

3

4

5

5

7

I

9

answer that had questj-on on the tpP_tication honestlY.

shows that he did not. . SoAnd I believe the evi-dence

I bel-ieve that on the issue of whether it was a crime

or not, it clearly was a crime.

fn any case, if he had any question about

that,

simply

it behooved him to seek clarification and not

assume that

10

11-

violations of the three aforementioned statutes.

we believe that the

of

Now, assumj-ng that

and this is an issue that

is, by necessity,

that if Mr. Dubin

information. on the

different scenario

his interpretation was correct. So

evidence presented shows

now, on tbe issue

the hearings officer

to "address. f believe
s13

L4

15

t6

t7

1-8

t9

20

27

L2

22

23

24

going to have

intentionally misrepresented this

application, that's qualitatively a

than if he simply recklessly or

negligently answered the question the way he did-

Now, I don't really know if my personal

opinion makes any difference. I don't think the

evidence supports a finding that he intentionally

tried to pu11 one over on the department by answering

that question oo, but it is rather perplexing and

strange why he answered it t.he wayJre did, he says

that one reason was he may'have arrs=tat"d it the same

way he answered the liquor commission application for

H ROSENBERG COURT REPORTERS, INC.
Honolulu, Hl (808) 524-2090

25
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1

2

3

4

5

6

1

8

9

a license

were only

matter is

commi- s s ion

make sense

application

Mr. Dubin's

was doing this

smart guy a4d

was that

don't and,

record that he

legal community

applied for the

of public record

so I don't think

and that he thought that

asking for felonies, but

he answered the question

the fact of

wouldn't catch

was a matter of public

they

the

think anyone in the

at the time that he

case it's a matter

of some publicity,

done that with

maybe there

on the liquor

application correctlyr so it doesn't rea11y

why he would do it incorrectly on the

for a mortgage solicitorrs license.

I -- I don't it. doesn't seem like

I mean I don't see. the evidence that he
3

intentionaliy, first, because he's a

he wouldn't think that the department

thatr so I

10

11

t2

13

L4

15

76

17

18

t9

20

that they

frankly, it

was convicted and f

probably knew that

license, and in any

and also a matter

Mr. Dubin would have

2L

22

23

answered it no. 'I think maybe there was some reason

why he didn't really like having to answer these

questions about his criminal record, so to speak, and

out of some kind of I mean, I don't want to

24 speculate about

the hopes that the department

So but it .is

arguing that he

wouldn I t know.
!

i!sort of mysterious why he

why he did this. I don't I'm not

did it j-ntent j-onalIy. f 'll leave it

PH ROSENBERG COURT REPORTERS, INC,
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25



81

CERTIFICATE

T, Jessica R. Perry, C€rtified Shorthand Reporter

for the State of Hawaii, hereby certify that the

audio-recorded proceedings were transcribed by me in

machine shorthand and the:ieafter reduced to
3

typewritten form; that the'foregoing represents to the

best of my ability, a t.rue and correct 'transcript of

the audio-recorded proceedings had in the foregoing

matter.

I further certify that I am not attorney for any of

the parties hereto, nor in a.ny way concerned with the

cause.

DATED this 1sth day of May, 201L, in Honolulu,

t6 Hawaii.
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der' '' cdses in Hawaii when no U.S. Senator from Hawaii would eue' ue giuen aduice and consent originalty approuing his presidin'

(Reprinted with permission from &e Sopt€rnber 2008 issu€ of ABA Journal. uopyright 2008, ABA Journal. All rights r€seru€d. License # ABA-4691-JMM)

Real Tlouble: a federal judge's behavior could move the line between judicial freedom and misconduct - By Terry Carter

re?

Gery Dubln
Photo by Chis McDonough

Gary Dubin spent i9V2 months in a
California federal prison and
returned to Hawall ln October 1996
to practlce law. The state's Offlce of
Dlsclpllnary Counsel, in an extremely
unuoual declsion concerning a mat-
ter of moral turpltude, determined
that a flndlng of proi€sslonal mlscon-
duct was "not warranted." Later,
even the U.S. Internal Reveoue
Servlce reversed ltself, saylng he
dldn't owe the $1.5 mllllon that wa6
the basis of hk three mlsdemeanor
convictlons for fallure to llle tax
teturns.

In fact, the agency gave hlm nearly
$100,000, including interest, from
payment ln an eerller tax year, The
IRS had found that he indeed had
substantlal business losses and

deductions lor the yeals in questlon, and that they could be carrled back.
He can't recoup the tlme behind bars: the same goes, thus far, lor the

$131,000 the iudge fined him. In 2006, the IRS looked into the posstblltty ol
crediting the fine to his next tax liabillty, but found lt couldn't because the
money went to the court.-

Dubin still seeks redress beyond his vhrdicatlon lrom the bar and the lRS.
He fus filed complaint after complaint ln venue after venue against the man
who sentenced him- tncluding a 2006 mandamus petition to the U.S.
Supreme Court, where cert was denied.

Dubin had been Hawaii's example in "Prolect Esqulre," a na$onwlde
dragnet by the IRS to snare lawyers for failure to file tax returns. Dubln's
case had ben scheduled for a bench ttial with a maglstrate there.

But on short notice, lt found its way to the docket ol U.S. District Judge
Manuel L. Real-a jurist known for a heavy hand with errant lawyers in the
Central District o{ Calilornia-who was visiting on the bench lrom Los
Angeles.

Dubin claims Real, now 84, railroaded him 14 years ago. lt is a rare
federal judge who hasn't attracted such complaints. But there have been
many similar complainis about Real (the Judge pronounces it "reel") over
four decades by plaintiffs, delendants and lawyers alike, as well as appellate
decisions occasionally attacking the iudge's handllng ol cases. Three times
this year, crees have been summarily removed from Real's docket.

ln one decision by the San Francisco-based gth U.S. Circuit Court of
Appeals in March, U.S. v Hall, the court remanded the case ol two men con-
victed of securities fraud and ordered that it be given to a diff€rent iudge.

The opinion noted "the catalog of inappropriate behavior by the trial
court is long, so we merely summarize it here." One example: "Sua sponte
interposing adverse evidentiary rulings with such frequency that the gov-
ernment was eitectively relieved of its responsibility to make objections."

"That's what he did to me, among other things," says Dubin. ln May he
reworked his detailed, document-rich petition and filed it with the Judicial
Conlerence o{ the United States, which recently expressed serious concerns
about the iudge's actions in scores of cases going back io the mid-lg8Os.

Since his conviction was upheld on appeat (though the gth Circuit accept-
ed on its face a crucial finding oi tact that seems indisputably erroneous),
Dubin knows he is seen by some-especially since serving as his own
lawyer-as a kook wsring a tinfoil hat.

"l have to pursue it," the 69-year-old Dubin still says. "lt was wrong."

JUDICIAL REVIEW
The Judicial Conduct and Disability Committee o{ the U.S. Judicial

Conlerence asked the gth Circuit Judicial Council in Jmuary to review 89 of
Real's cases in which the appeals court found problems. (The number
reportedly has been cut some what. And the review would not include
Dubin's conviction, because it was upheld on appeal.)

Judge Real did not respond to requests lor an interview. He has granted
them a number of tlnes over the years with various publications. But he
lately has hunkered down and lawyered up to battle investigations into
whether he has a "pattern and practice" of not giving reasons lor his deci-
qinns whan rF^ttireri an.l urhathA' il ic \rrillfrrl'

The story brings smiles to most who hear it. But if adopted generally,
such an approach in the courtroom could lree the gullty or send the
innocent to prison.

Los Angeles crimlnal defeose lawyer Stanley Greenberg belleves one of hls
cllents spent more than a yeal behlnd bars, fully lnnocent, betore the case,
U.S, v. Mayans, was remand ed and later dropped.

On appeal, the gth Circuit found Real made tour reversible rullngs con-
cerntng testimony and evldence. But the clrcult was partlcularly ranklei
about what lt vtewed as the unconstltutlonal denlal of an interpreter tor the
delendant, who had come from Cuba End ttruggled wlth Eng[sh.

The remand oplnlon noted that "we ftnd ourselve8 tn the pecullar
sltuatlon of being unable to revl€w the dlstrlct court's determination that
appellant dld not need En lnterpreter. The trhl tudg€ never concluslvely
made th|t determlnatlon, but rather urgod appellant over and over to try
testlfylng ln Engllsh-to 'try lt.' "

Otherwlse, Real had sald trom the b6nch, the tesilmony "takes twice as
long."

Although Greenberg, who wrs a federal prosecutor ln L.A, ln the early
1970s, ls reluctant to critlclze Real, others famlllar wlth the case say he's
stlll dlsm&yed nearly 16 yetts later. At trial, lnstead ot askhg whether the
prosecutlon had any more questlons lor a wltness, an exasperated
Greenberg ls sald to have asked U Real had &nythlng lurther to add.

"He's a complex person and there ts another slde to hlm," Greenberg says
now "l've seeo him do extraordlnarlly compassionate things lrom time to
tlme, taklng great interest ln probationers and actually readlng whatever I
submltted-which you don't always expect wlth other ludger.

"But glven a chotce, lt's not a courtroom I'd ever choose. lt's very
unpleasant because he makes it very unpleasant."

Oll the bench, Real is descrlbed by most who know him-lncluding some
who try to avoid his courtroom-as a caring gentleman and a charming,
pleasant figure at social and professlonal gatherings.

Manny Real, as many call him, grew up in San Pedro, Calii., where he lives
today. His parents emigrated from Spain and his father was a grocer.

For decades, he has inststed his law clerks live near enough to him that
they can rtde together for the 35- to 4s-mhute drives to and trom the
courthouse.

"lt was our alone tlme wtth the ludge," says Gregory Ellis, who clerked
with the ludge Jrom iggg to 2000. "We would listen to NPR and discuss the
news, or we could talk to him about pendlng cases, what he thought of
them, any motions we had heard; and if he had them, he'd ask us
questions."

Real takes an interest in stall throughout the courthouse, Ellis says:,,He
tries to create a family atmosphere lor everybody."

After finishing at Loyola Law School of Los Angeles ln 1951, Real spent
four years as an assistant U.S. attorney there and then l0 years in private
practice with his brother in San Pedro.

ln i964, a close lriend who was an influential Democrat recommended him
to be U.S. attorney in Los Angeles. Just two years into the iob, Real was
appointed to the Iederal bench by President Lyndon Johnson.
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about the judge. But Yagman's c6e
drew so much scrutiny that other
complaints were bound to gain
tractlon.

When the Judlclal Conlerence's
conduct committee upheld a publlc
reprlmand ol Real ln the probationer's
bankruptcy matter, it also issued
another opinlon concerning Real that
was a bombshell: lt asked the gth
Circult council to review scores ol
caces lor o willful pattern and
pracllce of not glvlng reasons for
declslons.

The matter had not prevlously
been disclosed.

Real has tound htmself, in etlect,
on the receiving end of advice he is Judge Real
lamous for giving lawyers ln hls photo hv Virpinia Lee Humer
court: "Thls isn't Burger King. We
don't do lt your way here."

Pittsburgh's Hellman says, "There has been evidence of problems with
Judge Real for a long time, and the lact they are acting now in this way may
be tled to the higher level of congressional interest and the raising o,
doubts whether the judiciary successlully policed misconduct in its raoks."

Yagman was Just one on a long list ol lawers who Real has jailed or tried
to lall over the years.

"Everybody has a horror story about a trial tbey had with Judge Real,"
says Maria Stratton, laughing besause she thinks well ot him. She was the
public delender lor the Central District ol Calitornia trom 1993 to 2006 and
is now a judge in Los Angeles Superior Court.

Real once inslsted she be in his courtroom at 9 a.m. rather than lirst
appearing at the 9th Circuii, nearby. Protocol defers to the higher court.

"He threatened to hold me in contempl," says Stratton, who said she
rushed and was only a few minutes late to Real's courtroom. "Then that
night at a bar tunction, after I'd gotten an acquittal in his court and he
seemed upset about it, he couldn't have been nicer."

JEKYLL OR HYDE?
Others say they never see Dr. Jekyll, only Mr. Hyde, when dealing with

Real.
ln 1971, Santa Monica criminal detense lawyer Victor Sherman wats

ordered to jail lor tour days over a routioe evidentiary question.
"But it was really because he Jound out from a marshal that I gave him the

Jinger as he stepped from tbe bench in another case shortly betore that,"
says Sherman, who had been exasperated by the.ludge's relusal to allow
him to examine a witness on a particular point.

The gth Circuit knocked down the jail term. "And I got him reversed on
the evidentiary matter," Sherman says. "At one point, I got him reversed six
times in a row.

"Lots of lawyers have these kinds ot stories about Judge Real, but not
many of them will talk aboul it publicly," he adds.

Indeed, a dozen Los Angeles lawyers contacted lor this story, some ot
them well-known, were eager to talk about bitter experiences in Real's
court, but not tor the record. One who has spoken out in the past, and is
known for his collection oi negative inlormation and court decisions about
the judge, declined to go on the record now because he has a client await-
ing sentencing before Real.

Real's defenders, and he has plenty (though some of them, ioo, declined
either to be interviewed or lo speak on the record), say his motives are not
malevolent.

The president ot the Los Angeles chapter oi the Federal Bar Association,
Cary Lincenberg, does speak out and disagrees with the mounting criticism
of Real. The jurist has long been on the association's boud and, while
others occasionally miss meetings, he is always there, says Lincenberg.
The judge is particularly interested in helping younger lawyers, he adds.

"Given the controversy he is in the middle of, I think that other iudges
might be bitter, bui he stays very locused on the big picture," says
Lincenberg. "lt's fine it somebody wants to criticize his decisions-thal's
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wrurrg ucctstolls-wIcn ls pIoIecleo, and Judlclal mFconduct, wnicn
isn't?" says Arthur Hellman, a prolessor at the University of pittsburgh
School ol law and a leading authority on federal judicial ethics.

"Does there come a point where a willful pattern and practice becomes
misconduct?" Hellman continues. "This touches closely on the substance of
judicial decision-making, which is olllimits trom disciplinary proceedings. tt
could be a major test case of where that line is."

David Oswalt, a senior counsel in the Los Angeles oflice of Arnold &
Porter, heads Real's team of lawyers, which draws from other firms as well
as academia, but says he cannot comment given the nature of the proceed-
ings.

AJter congressional rumblings in recent years about replacing the judicia-
ry's self-regulation with an inspector general, the U.S. Judicial Conterence is
pushing harder lor circuits to deal more forcetully with errant iudges. Real
became a prominent example in this eltort. He was called to appear at a
2006 hearing of the U.S. House Judiciary Committee, which was consiclering
his possible impeachment.

"lf the Democrats had not taken back control o{ the Congress shortly aJter
that, he might have been impeached," says Henry Weinstein, who lor many
years covered the gth Circuit lor the Los Angeles Times betore recently
Ieaving.

On the heels of such criticism, the U.S. Judicial Conlerence implemented
in April the first4ver nationwide rules and procedures lor all circuits' han-
dling of iudiclal misconduct complaints. lt's a step away trom the decentral-
ization that has given the circults wide latitude in dealing with their own.

And one element in the new disciplinary procedures was clearly tailored
to address the kinds oI issues that have com€ up with respect to Real.

The changes resulted from recommendations by a committee headed by
Supreme Court Justice Stephen G. Breyer. In 2004, partly responding to
complaints lrom Congress, then-Chiel Justice William H. Rehnquist created
the committee to study whether the lg80 Judiciat Conduct and Disability
Act had been eflective in dealing with complaints against judges.

The Breyer committee found that while for the most part the law was
effective, there were slgnificant shortcomings in high-profile matters. The
report detailed several instances without naming names, but one could be
clearly identifled as Real. The report said that actions by the chief tudge
and circuit council in dealing with a complaint against him were ,,inconsis-
tent with the law."

The rules declare that a "chief juclge shall not undertake to make findings
oi fact about any matter that is reasonably in dispute." Still, the complaini
against Real was twice dismissed by Chief Judge Mary Schroeder based on
her own findings-and upheld by the gth Circuit council.

Likewise, the Judicial Conierence's conduct committee tound its hands
tied when considering an appeal by the complainant: lt could review only
matters in which a chiel iudge named a special investigative committee,
which Judge Schroeder had not done.

Under the new rules suggested by the Breyer committee, the conduct
committee now can request that a circuit appoint one.

Compared to federal rules for judges, state canons ior iudicial ethics are
more specilic as to what judges can and cannot do. And it has been a long-
held belief in the federal circuits that they could, and should, eflectively
police their own-often with a quiet, personal touch.

^ 
ln the early 1990s, Charles Geyh, a professor at the lndiana University

School of Law, interviewed more than 30 current and tormer chief judgls in
the cjrcuits to study how they handled complaints against judges. He iound
that inlormal measures lor dealing with abusive or trcubtea iuages seemed
to work.

"But tr I've gotten farther down the road and also studied judicial disci_
pline.at the state level, I've begun to appreciate that even it federal judges
take keeping a clean shop seriously, there still are two problems: tne p-uUtic
does-n't know that they're doing so, so they suspect noihing is happening;
and.federal iudges take pride in collegiality, maiing it very-harO toi tnem to
deal with thelr own dirty laundry,"

REATS MODEL
Over the years, Manuel Real has told a story about a case he had as a

young prosecutor in the early lg50s in front of a judge who became his
judicial role model.

Real was prosecuting two men charged with sending pornography
through the mail- nothing more than bare breasts: ilwas tnJ eirty fSSOs.
One pleaded guilty betore Judge peirson Hall, who promptly acquitted the
other in a bench trial. The lirst man then asked to withdiaw his plea and go
to trial wilh Hall. The judge agreed,

That piqued Real, who demanded a Jury trtal. The iudge obliged, telling
his courtroom clerk to call a jury lor 1.0 p.m. Real said h; couljn't prepa;e
that soon-

Hall's reply: Case dismissed for lack of prosecution.

IRS letter inforning Dubin he had no filing requirement,apologizing
for"any inconuenience ae may haue caused," uhich he hung on
the aall of his ptison cell, not part of ABA"I article reprinted here.

Probably Real's most significant judiclal decision came early in his career.
ln 1970, he ordered busing to desegregate the pasadena public schools. It
was the first such order outside the South. A perris, Calif., elementary
school was later named lor him.

His most notorious decision ws in lg8S, after Hustler magazine publisher
Larry Flynt appeared before him on a contempt charge tromanoth;r judge
in U.S. v Flynt.

At sentencing, Flynt repeatedly taunted Real: ,,Motherf-, is that the bestye can do?"
Not to be outdone, Real upped the ante each time: from six months to 12

months to 15 months. The scene was in the 1996 movie The people vs.
Larry Flynt.

In real life, Real was reversedi the gth Circult ruled Real did not take into
account Flynt's mental competency.

PERSONAL TOUCH
With more normal delendants, Real is often known for his compassion,

and-sentencing guidelines be damned-it he thinks a person it sahage_
able, he crafts unique remedies, often with thousands of hours of communi-
ty service in lieu ol doing time. He monitors each of these probationers
personally.

ln a case in 2000, he went too iar to help one of his probationers. On his
own motion, Real seized her personal bankruptcy cffie and, based on ex
parte communication with her, stopped her landlord (former inJaws) lrom
evicting her or even collecting rent.

It is the matter that found its way into the Breyer committee's report lor
having been mishandled by the gth Circuit.

"Because he cares so much and gets personally involved in cases, I think
that sometimes backfires on him," says Laurie Levenson, a former federal
prosecutor in Los Angeles and now a prolessor at Loyola Law School there.

Real received a public reprimand in January for his handling of the bank-
ruptcy matter, though it took five years after the initial complaint was tiled
in 2003. lnterestingly, the complaint came trom Stephen yagman, a lawyer
with no interest in the case-other than a grudge against Real.

It is a grudge Yagman has carried since 1g84, whe; Real fined him
$250,000 lor unprofessional conduct in a civil suit. yagman was a prominent
civil rights lawyer with a spectalty in police misconduct.

Yagman said at the time that Real "is a tyrant who is a disgrace to democ_
racy - he is a modernday Torquemada. He suflers lrom boredom and
indulges himself in infantile and harsh behavior to create situations to alls
viate his boredom."

The 9th Circuit reversed the ruling and remanded the case for another
judge. Real reiused to let it go and instead sat on it-he was waiting lor a
ruling in another c6e in which he asked the appellate court to vacate an
order taking that matter from him.

Real then did the unthinkable.
He filed personal petitions lor certiorari with the Supreme Court, in 19g6

and i98?, asking that the two cases be returned to him. Cert w6 denied on
both Jn re Redl and Real o. Yagman.

Earlier this year, Yagman went to prison, convicted ol tax fraud. And there
is no word on the source ot a more recent and more signiticant complaint

sniifing out people who are unprepared and sniliing out witnesses not
telling the truth. The accuracy ol his BS detector was oll the charis.
Typically, il lawyers were prepared and knew the papers, they did OK !n his
courtroom, even if he didn't agree with them."

The celebrity lawyer Howard Weitzman says he always came prepared
and still had dilficulties peculiar to Real. In the 1970s he defended a lawyer
in a criminal case who was convicted in a trial before Real. The cree was
remanded and tried again before Real. On the second remand, the case was
heard betore another.iudge. The lawyer was acquitted.

Weitzman has tried a hall-dozen or more jury trials in front oI Real,
observed a number ol others and found the iudge! behavior problematic in
all ol them.

"l've seen him make it clear to jurors he doesn't agree with the direction
of your questioning or doesn't believe your client,,'Weitzman says. ,,And 

I
saw him take over questioning of witnesses it the side he preters wasn't
doing well. He continually demeans and puts down lawyers in front ol iuries
in such a way that I think it averts a Iair trial.,,

It was this sort ol courtroom in which Dubin says he lound himself in
1994.

His story in briel: Just before his trial, a psychiatrist was having Dubin
admitted to a psychiatric hospital lor depression over both the slow death
of his son two years earlier lrom AIDS and the whirlwind of events thai led
to his case being moved suddenly to a bench trial by Real.

Dubin, a respected litigator and appellate attorney, had been scrambling,
with the help of others, to get a topnotch lawyer-speciiically, Richard Ben-
Veniste oI Washington, D.C. - to represent him. Real denied a continuance.

Real sent U.S. marshals to bring him to court lor trial, just as he was being
admitted to the hospital. Dubin was forced to delend himsetf lor the next
day and a half while sluggish with oewly prescribed antidepression and
anti-anxiety medications, and without the letters and ta records he needed
to make his case-including proof extensive deductions and business loss-
es, and a letter from the IRS saying he did not have to tile yet for some ot
the years in question because he was already being audited before the
dragnet.

When Dubin-who Real kept in lockup when he wasn't in court-
complained that the evidmce w6 at his home, the iudge dispatched an
acquaintance ot Dubin's to obtain the iiles.

"The room at Dubin's home was wall-to-wall boxes of documents,,'says
James Clement, the now-retired td lawyer who ran the errand. ,,1 came
across some that looked right, but when I took them to the courthouse they
turned out to be copies of the prosecution's exhibits.

"lt is my understanding that everyone knew at the time that he didn't
have the records he needed Ior trial, and that the iudge just wouldn't be
bothered with it," says Clement.

Despite this, in his linding ol Iact No. I l, Real said the delendant had his
records "brought to him ... by a friend, also a lawyer, and thce records
were available to Dubin throughout the trial."

Real even tacked on lour months extra under the sentencing guidelines he
olten openly eschews, tor obstruction oI justice- because Dubin was at the
hospital instead ol court.

Clement later wrote in a signed declaration: "l know ol my own personal
knowledge that iinding oi tact No. I I is absolutely Jalse."

At the appellate level, there is a presumption that findings of fact are just
that-tact. And in the gth Circuit, Real's Iindings went unchallenged.

"What is disturbing about [Dubin's complaint] is that quire a bit of evi-
dence seems to have been available to the judiciary-long beiore the
impeachment proceeding or misconduct proceedings that resulted in
reprimands-that suggested the judge is really a danger on the bench,,'
says Hellman, who has not studied the Dubin ctre.

The iudiciary is now taking what many believe is a long-overclue, indepth
look at whether Real's decision-making runs so lar aioul of law and proce-
dure that he is engaging in misconduct.

As Hellman says, the result could draw a new line of demarcation between
independence and discipline-one o, the touchiest areas lor the judicial
branch.

Considering the gth Circutt council's call for a private reprimaDd for Judge
Real, the Judicial Conference's conduct committee in January said, in elleci,
no,

"ll the council iinds willfulness, it should consider a more severe silction,
such as a public censure or reprimand and an order that no lurther cdes
be assigned to the judge for a particular period ol time," the conduct com-
mittee wrote-

Short of iinpeachment, that would be the worst fate imaginable Ior a jurist
who twice petitioned the Supreme Court personally in an elfort to hold on
to cases that had been retrsigned.

Like his nemesis Dubin, Real is a man who tully believes he is right and
has been wronged. And he presses every challenge as lar as he can.
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rN THS T}ITER-PIEDL4TE COURT OF APPEATS

OF TiIE STATE Otr' gAi+AT.I

DUBIN FIIIANCIAL LIJC, Appellant, v. MORTGAGE BRCi@.S AI.ID

SOLICIfORS PROGRAM, OFFICE OF ADMINTS:NATNTE HEARINGS, DEPARTMSIT
OF COMMERCE AI{D CONSUIT{ER AFFAIRS. STATE OF HAWAI.I, Appellee

and

GARY v. DUBIN, Appe1lani,, v. MCR.TGAGB BRCEE:RS AITD SOLICTTORS
PF.OGRAII, OFFISE OF' AIIT.IINISTRATTVE HEARJ}EGS, DEPAR:3,!B{T OF
CCI$,iERCE AITD CCNSU'!{@. AFFAIRS, STATE OF I{AWAI'r, -Appe11ee

APPEA! F'ROM THE CTRCUIT COIIRT OF TI{E FTRST CIRSUIT
(crvrl, No. 1L-r.-1415 P.33r (l4BS-2010-31,-L & MBS-2009-14-L) )

SI}MMARY DISPOSTTION OPJER
{By: F'ujise, Presiding Judge, Leonard and Ginoza, ,f'f.)

Appellants Dubin Financial, TJ'C, (Dubin Financial") and

Gary v. Dubin {Du-bini {collectively, Appellants} appeal ircrm the

Order Af,firming the Director's Final Order and Final 'Judgment
entered by the Circuj.e Court of the First Clscuit {Circui!
Court)1 on February L3, 20L2. This appeal arises out of a

recan*nended order by the liearings Officer cf the Deparlment of
Commerce and Consumer Afiairs {DCCA), and eniry of sucb order by

the Director or DCCA, rewoking Appellatxts' Mortgage Soli.eitor
License a*d Mortgage Broker License and S.mposing a fine based on

material misstatements on Dr:binr s license applications.

The ilonorabie Rhonda A. Nishirnura presi-ded
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on appeal, ApoelJ-ants argue that the Circuit court
e,rred trhen it affi:rired Lhe order of the DCC.A because t1) the DCCA

cannot revoke a Withdra'arn license pursuant, to Chapter 454 of the

llawaii Revised SLaiutes {HRs) ; t2) violation of HRs S 4358-l-9

does not permit, impcsiiion of a monetary fine; {:} ihe DCCA

lacked stanCing to bring a coll,sumer complaint pursuant to lG,S

S 92-l-7 i t4) the DCCA erroneously relied upon unpublished

d.ecisions; and (5) chere j.s not s'.rbstantial- evideif,ce in the

record. to support the conclus j-on that Dubinr s a3.leged

misrepresentatio::s were'inientional or material,
Based on a carefuL rewiew of the issues raised and the

argir:ments made by t,he parties, tstre appllcable authoriLy, and the

record., we resolve AppeS.lanls' points on appeal as follows and

affirm.
1. Tbe *piration of Atrrpellants' l-icenses was not a

bar to disciplinary ac.,ion. Appellant,s argue thaE the DCCA erred
vrhen it revoked. their resnective licenses because a previously
wiChdravm license ca:::loe be revoked. By a "withd-rawno f-iqense,

AppellantS apparenclY atee:: "foffeiture, nonrenewal-, Surrender, or
voluntary reli-nquj-sbmeatl thereof . The DCCS' has ju:risd:lction
over a l"icense regard.less of lviLhdrawal or forfeiLure and has the

authority to revoke nr.sithdrawnn iicenses. I{RS S 4368-22 (2OL3lr2

t cb,apter 43gB esl:tai-rls tbe On-iforra Prcfessicaal a]:d Vocational
Liceasing Ace. l{R'S S 4369-2z provides lbat

?he fcrfeiture. noargrewai. surrender, aY voiunlary
relinguishs+ert of, a license by a licensee shal-l not bar
ir:r'i qfllsii.o:: bl, tbe licens!-ug authorley to proceed wiih any
investigaf;io:r, aet'io:o., or proceeding to reiroke. suspead.
sordiiion, or lirnit ctre Lieessee's licease or fine Lhe
licensee,

",Licensing auehorit:rr or 'auibority? $eang ehe director,'r arrd the h'Directorl
ales:rs tbe director of scrrgerce aad coaeumer affairs." I{RS S 4368'2 (20L3) '
Chapter 4368 sshall oal.y be apglicable to the proiessions and vocatio&s
reqlrred bgr 1an Eo be reg:*lared. by cbe iicensing autborlty. e lES g 436ts-3 ia)
(20t3) - Chapter e5* ii9t3) regui-red licensj-ng of mortgage brokers a-a.d

mortg:age soficitcss by tbe direetor of cornrnerce aod ccnsumer af fairs. See lltS
S 45t-3 (1993 and Supp, 2009), 8l:!ce*siag, reguiremeats, agplication- n aEd
S 454-1 (1993), oDeflnicicns.u {defini-ng tbe "commissioEern as ehe direcCor af
coflrmerca and eongurne:r af fairs. )

2
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and S 454-5 (a) {1993} -3

2.TheDCCAhasauthoritytofinealicensee.HRs
ss 4368-22, 435',8-L8 {2ol-3} 4 

'

3. Ehe DCCA haS Seal:ding to rnvestigaLe a licensee

upon its own motion. t{RS S 92-1? provides that, "upon receipt of

an invesEigation reFori generated by the board on its own

motion, " the DCCA may sanction a licensee'
4. Ti:e Hearings Cff icer did aot err vrhen he

considerec unpublished' oFinions' Appeli-rnes do noi' indicate

3 ?he Peiitios"s in ihls case rilere filed o:! !'Iovember 9, 20Lo'

chagter 45€ rcas repealeci and replaced by cbapter 454F, effective 'Iarruary 1'

izg-t:.' . Act 84' SS i9 aaci 38, 2OI0 liaw' Sess' Laws 156' 158' !{owever' the
."p""r or cta;,e*r e5+ ".io"u nct afiect rigbts ald duties t!:.at matured,
rre:alties ebai were ineurred. and proceedings lhat ltere begun' bef,ore

l.I"ottauy L. 2011i. Act 84, S 35 !!*, aE L58'

llls's5454-5(a)prcl'idedthai"[i]fttrecommissionerlDcc:l.Diregtor,
IiRS S 454,11 f.*" r..uoo'Uo buliu.te EiraE a lieensee or gnv pergarn hag violaied
Elti$ chapter, or tt1-" adopeed pursuaut thereio, or thats a:glr licea'ee iseued

,rod"r ti" .b"oE.= *"'r, b" UibiUnE Lo trr*o*ttt+o!1-tt-t"o'o"-tioo,rl lbe DCCA couli
iavesiigaie and t stal {euphasis addec) '

, HRS S 4358-18 provides tlrat

the licaasing
autlrority maY also !ryose condit or limiiaeions uPon a

licensee's license after a heari-rg co:rducted ir: aecordanee
wieir eha;rte:i 91 The irieia-Lioa of any co=ditioa sr
limieation on a liceasee's lieense naY be cause to j-mpose

addi tioaal sanction's aga ins-. ebe Licerrsee- gpless othen$ise

FrovideC bY iaw, a::Y ilne irnposed bY lire licensiag auihorilY
af t.er a lrearing ig accordanc e wlib ehaPier 9L ehaIl be no

day's violaeionless thas $3.00 for each
may be deeraed a separale

(EtrElhasis added. )

fiads tbat tbe cba
order one or more
relief: (5)

(trophasis added' )

viol ation, and eacb

IIRS S g2-L7 (20!21 Provides that

{b} rgon receiPt of a vrritBeq conqtlai:rt' or uoon receipi of

or upon staff stigation urhisb e isb.ee an

alleged violatisn of anY provisioa of 1aw or ru1e, the boa:rd

^- i:< : uthorized. representat ive sball rlouj.fy tbe licensee
or ]}ersol! reg:1aied of the eha:rEe against tbe liceasee or
person and conduet lrearing iP cosformiiy watlr chailt.er 91

if the malier ca.rlaeL be seeiled iirformal ].y. if che board
rge consticutes a violaEion, ebe board maY

vlolation

cf cbe f,ol.lowiag rened'ies as
I*rceit{on of a fine[-]

3

allpropriate
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where in the record on appea] such an a11eged1y improper reliance

occurred.. Appellants Ehus failed to meet their burden of

demonstrating rrerror by reierence to matiers in the recorci'd

state v" I{oanc, 93 }iawai'i 333, 334, 3 P.3d 499, 50S {2000) ).
n [WJe wil]. noi presume error from a silent record.n !1.- at 335,

3 P.3d at 502" MOreOVer, -Appellanls presenL no suppcrEing

aulhority for their assertion that a Hearings Officer may nol

rellr on prior agency decisions.
Reg'ardless. vJe cal: find no clear prohibition, and the

Hawai'i Supreme Court has noted. admiaistrative decisions in ihe

past. see Kj-m v. contractors License Bd., 88 HawaI'! 264, 268,

955 P.2d 806, 810 {fSge} {referencing a rsal es|ate broker's

d.isciplinary hearing) and. Govrt Enq>. Ins. Co. v- Danq, 89 Hawai'i

g, 15, 967 P.2d L056, 10?3 {1998} (applying an earlier agensy

decision to that case)

5. There was substantial evidence to supporr* the

Hearing Officer's CeterminaLion that violations cccurred.

Appel"lants argue that "the record arld hearing transcript contain

insufficient evid.ence io eseablish the reguisiee intenE and/or

materiality of the al-leged vioLations'rt Appellants apparently do

not dispute iha-u misrepresentations regardj.ng Dujcin's prior
convlction occurred, but rather whether such misrepresentations

were immaterial..
Fjrsuane to lt?s s 91-14 {s) (5} , adrninistrative ficdiags of
fact are reviewed r:ader cbe clearly erroaeous standard,
which requires [Ebe appEllaee] court eo sustai=, its findings
"ur.1ess the court i-s left wilb a firrn and defi:r1se
co::viction lbat a misiake bas been iaade't' Euma'nqla,ci v. Oaltu

Suqa:r Co., Lid. , 78 tla'ca!'; 275, 279, 892 P'zd 468, 472
(19tti (bio.k ioriuat a:ed cicatiop ornitted). ldsrinistrative
ccgulusions of !ana, !to'n-ever, are reviewed uader Ebe de actro
staad.ard. inasreuch as lbey are nno! binding o$ at1 aPgeLlate
court. tr Id. tbtock ior'lat and cicaiion ofti.tted}. .,tsbere

bcth mixed' quesEioas of fact and law are Prese3eed'
deference ,ili. l" Siven to t.be agea,cy's elqpeLiise a:ld_ 

-o-xperience in ehe pa:rticular field aad ehe court shculd not
subseicute lts orn-iudgae:t lor chat of rbe agescy." ilole
iiaidaii Div.-casgle & cooke, Inc- y. Ramil , 7! Havt. 1L9' 424,
lg+ E-Za ZftS. 111S (:-990). '?o be g:raated deEere:rce'
however, Ebe agensy's decisioa isusl be consisieot rai-.h the
iegislaei_ve purpose.u carnara v" Aqsalud, 67 liaw- 2L2, 2l.6'
585 9,2d''t94,'t97 (1984) .
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Peroulka v. Cronin, LL1 Hawai'i 323, 326, 1-79 P.3d 105C, 1OS3

(2C08).

Tl.e Hearings Offrcer nade the fcLlcwing Findiags of
F'act:

23. Qu,estion No. 6 on RespoEde$t Dubla Fj-nalciaL's
norcgage broker's appli-cation aad Quesiio:r No. I ot3'
Respondent Dubin's Eorigage soLicitor's f.1 aBplicatioe
require information that the conmissioner has determited to
be neeessary irr order to furtber the appropriate liceesinE
of nortgage brokers and morf,gage solicito:rs pursuar.e Eo
Chaptex 454-

24, A xgeso answer ic ihose questions rrouLd not
lecessarily result. in a denial of a License. ilowewer, it
would, provide informailon tbat cculd iead the comr'aissioner
Eo request f'.s-:lrer infcrmat:.on and/or make further inguiries
legrardir.g Ehe repori.ed erimiaal convictions in order to
deierruice if ehe conviclions had a beari*g on Ehe f,itaess of
ehe applicant, .ior a license. A uNon answer lo those
queseiots, on the other hand. would not lead the
coiruaissioner ec request further information and/or urake
furLher iaguirj.as reEardiag Ehe unreported criminal
convietionE. and such an answer Ebus precludes the
sommiesioner from determining whether tbe criminaL
eo=victions ba're a bearing oa the fitaess of f,be apgli.cani
io:r a 'l i.cense.

.o=,,:.. 3 ?oo"'",,,5 i;=#T :l:il":: nd:: *:T:fu ::$i::T:
alrprove a l-icense applicalion, ubereas e correct staLeneae
abouc, Ehe existence of crininal eonvicrlcss could
detrimeaially affecr che appliearll's Liceuse appl-icaiioe.

These unchallenged findings by the Hearings Officer i-ndicate ehai
the tlpe of misrepresentations in gueslion !,rere material to the
DCCA's applicaEion procedure. Appeliants did noe cha1l-enge these
findings, and Lherefore they are binding on appeal. pila'a eoo.

LLC v" Bd. of Land & Natural Res., L32 tiawal'L 24i, 268, 320 p.3d

912, 933 t2?a4) .

To the extent the Hearings Offlcer's findings represent
mixed qirestions of law and faei, given Lhe dererence we must give
such ageney deLerrnj.nat,j.ons, leroutka, id*, he 'i'ras not. wrong.

In llawai'i, an incorrect answer on a license
applicaeion "is materiai if ie would be likel-y to induce a
reasonabl-e oerscn to manj-fesc his assenc, or Lhe naker know-< that
it wculC be likely to induce the recipienL to do so.' Kim, 88

liawai'i aX 27Lt 955 P.2d aX 813 (ciE.ing Restatemen*u of Contracts
S i62 (2) ) . F"urcherrnore,
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[t]he maleri-ality of a rnisrepreseceaEion i.s determiaed from
the vi.ewgloint of the rnaker, rchile ehe just,ification of
relj.ance is deeermined. froo the vietrrpoiut of ehe recipieat.
The requireheni, or malerj.ality may be. uret il eitber of tiuo
1€ys. First,, a nisrepresenlatiotr iE material if it sould be
!.ikely to i.nduce a reasonabl.e person t,o rnani.fesE h:i.s a.ssenc.
Secoad., it. is uaterial if tbe naker knc*rs Chat for some
specj.aL reaso:1 ii is 1ike1y to induce the ;:ariicula:r
reci.gient to naniiest bis assent. ?bere nay be personaL
coasj.cierailons ilat ibe recipielt regards as import*nl eve::
tbough they wou}3. noi be elrpeeted co aifect oihers ia his
sii'.rati-on, and if f,be naker is arsere of this ibe
misrepreseatalion may be raaE.erial sreD tbougb. ie would aot,
ire expeceed to i.rduee a reasonable pergon t.o make the
prcposeci contsract.

Id.. 88 Hawaj-'i aL 27t-72, 955 P-2d at 8L3-i4 (quoting
Reseateme:lt cf Concracts 5 L62, cmt. c). fn Kim, the Supreme

Couri of Hawai'i held ihat, conLracLors mad.e mai'erial
misregresentaticns on their license appl-icaLions when they
negligent,ly a-nd carelessly provi ded false information i-n response

eo questions regard.ing previous debts and ba.nkruptcy because HRS

Chapter,444, the relewant licensing chapt.er, impiicitLy required
aElplicant.s to have a sound financial hist,or-y. Iq., 88 Havrai'i aE

272-73, 955 P.2C at, 814-15.
Similarly. in the insiant case HRS Cbapter 454 was

concerne<i wi.Eh the financial inlegriEy oi applicant.s and

licensees. For example, the DCCA nrequireldJ informat.ion with
regard tc the applicanE aE t'he connnissioner IDCCA} may deem

desirable, wii:h due regard co the pa.ramounf; j.nterests of the
public, as to the exper:-ence, fj-nancial int.egrity, and competency

of the aptrl icant as to Lhe financial transactions involvinE
primary or subordinaLe mortgage financing. n HRS S 454-3 {d} .

Further, mortgage brokers were required to posE $1s,000 bond to
assure compliance with l-icensing statutes. HRs S 454-3(c).
Finali-y, " [f ] aj-lure to raainLain a record or hj-story of
competency, trust'*crthiness, fair deaiing, aaci financial
inlegrj-ty" were Erouads for revocatj.on or den:-al of alL licensees
or applicants. iiRS S 4368-19(8) (2OL3} .

Taken t,ogeE,her, financial integriCy is a factor in
determinlng whether t,o award a license and where license
application questions are relevant Lo a statuLorily-rnandatred

o
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inqUiry, thcse questions are neceesarily material. See Kim, 88

Hawai'i at 272, 965 F.zd aL 8i4 (ho1i'iag ihae application
qr:est!.cns addressing the finaaciaL j-ntegrity and solvency of ihe

applicant, by asking aboui Fast debts and bankruptcy' were

materialJ . The Appel lants I rrNOrr answers were material becauSe

failing to dj-sclose three convictions for faiilng Eo file federal

tax returns cou.l-d lrave induced -uhe Frograa not to requ€st, furih€r
informaCion or make further inquiries regarding the unreported

criarinal convicticns, thus inE.erfering wiih tr'h.e Program's abilit'y
to determine wheth.er Appellants bad "mainEaialedl a record or

hisiory of cornpeeency, irustworthiness. .iair dealing and

financial ia|egrity.u fn short, lhe misrepresenEations

undermined the Program's applicant evaluaflion process and

therefore rnlarralltred re'.Iccalions and imposition of fines by the

DCCA.

Basec os the foregoing, the February i-3 , ?0!2 ord'er

Affirming the Director's Final Order and Final ,fudgment €4tered

by the Circuit Court of the Firse CircuiE are affinned.
DATED: Honolulu-, Han*ai'i, Ju:le 3 , zoIS '

On the briefs:

Frederick J. Arensmeyer and
Joi:n D. I,iaihee , TIT,
for Appellant,s '

a

Presidlng

John T. Hassler'
Regulated Industries
Coiaplaints ofriee, DePartmenE
of Commerce and Coaeumer
Lff=ir.6

.*-*G.Y,

for Appel lees.

sociale Judge

{-:-*At
AssociaLe ,.Tudge
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pECLARATION OE LONg H. VU

I, LONG H. VU, DECLARE:

1. I am a Member of the Hawaii Bar. I reside in the State of Florida, visiting

in Honolulu for the Holidays. I was employed in 2007-2008 as Mr. Dubin's

assistant. I make the within statements of my own personal firsthand knowledge.

2. As Mr. Dubin's assistant, I regularly prepared numerous administrative

papers for him and his companies, including forms and claims for workers' comp,

temporary disability insurance, payroll taxes, hazard insurance, unemployment

inSUrance, health insurance, general excise tax, perSOnnel abSences and

vacation requests, equipment requisitions, DCCA applications, repair orders, etc.

3. I also remember preparing mortgage broker/solicitor applications for Mr.

Dubin for his company, Dubin Financial, located in the Suite adjacent to our law

offices, after he discharged his company's mortgage broker for stealing.

4. ln those applications, I checked the "no conviction" box, knowing the

IRS had exonerated Mr. Dubin, apologizing to him, the IRS admitting owing him

$100,000 for the years for which he was tried for not filing, while having no filing

requirement, and who was also exonerated by the Office of Disciplinary Counsel.

S. My practice was to meet with Mr. Dubin, routinely to put the various

administrative forms before him on his desk, offer him a pen, and have him sign.

6. Given the volume of administrative papers that had to be filled out and

signed by Mr. Dubin almost daily, and his professional workload, he relied upon

my entries on the various forms for their accuracy. Any mistakes were my fault.

I declare under penalty of law that the foregoing is true and conect.

Executed at Honolulu, Hawaii, on December 27,2016

,\
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11
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13

t4

15

t6

1.7

l8

L9

20

2I

22

23

24

3

questions that shoul-d be done under oath '

HEARING OFFICER HUGHBS: Only when we get

to the substance.

MR. WAIHEE: So Long, dDYwaY, w€ are in

this hearing. At

that you need to

t.hat now.

this point, the first thing is

Do you know where do You reside at the

be sworn in' so we are going to do

HEARINGoFFICERHUGHES:Mr.Vu,I'mRoy

Hughes. I'm the hearings officer ' I'm going to

have the court reporter swear you in over the phone '

LONG VU,

calIed as a witness, being f irst duly sworn to tel-l-

thetruth,thewholetruthandnothingbutthe

truth,Wasexaminedanddeposedasfollows:

EXAMINATION

BY MR. WAIHEE:

o Would you state your name for t'he record?

A Long HuY Vu.

O Are you a member of the Hawaii Bar?

A

0

Yes.

West Palm Beach, FIorida.

RALPH RO^S.E}TBERG COURT REPOP.TERS, rNC

moment ?

25 A

(8Og) 524'2090/eourtzeporters9hawaii ' rr ' com
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1

2

3

4

5

6

7

8

9

O. Do you recall maklng a declaration for

in a case regarding the filing of an application

a license to run a mortgage companY?

A. Yes, f do.

O. Do you happen to have that and the

declaration was dated December 27 , 2016; is that

A. Yes. I have it in front of me.

O. So you have a coPY in front of You?

A. Yes.

0. Mr. Vu, I want to go through this

declaration and get you to get you to lay the

f oundati-on f or it.

Were you employed as an assistant to

Mr..Dubin in the year 2Q07 to 20LA Isic]?

A. Yes, I was .

RALPH ROSENBERG COURT REPORTERS, INC

for

10

11

L2

13

I4

15

2L

23

24

T6 0 And are the statements in this declaration

r'7 made from your own personaL knowledge?

t8 A Yes, they are.

L9 0 As Mr. Dubints assistant, what were your

20 duties?

A As his assistant r InY duties were to f i11

22 out forms, such as company forms, workerst comp/

temporary disability insurance/ health insurance'

and so forth, including the DccA applications for

the mortgage comPanY.25

( 8O 8 ) 524-20 90 /courtzeporters9hawaii. tr. com



1

2

3

4

5

6

7

I

9

10

11

L2

t_3

L4

15

I6

L7

18

t9

20

2t

22

23

24

6

He's just reading it into evidence now. He can do

this in testimonial form. He doesn't need this

pape r .

MR. WAfHEE: Mr. Hearings Officer

HEARING OFFICER HUGHES: I note the

obj ection. Let's continue.

BY MR. WAIHEE:

0. I just want to be very cLear that you have

the application before you and this is the resuft of

your that you wrote this application and that the

information on the application is accurate to the

best of Your knowledge.

A. Yes.

MR. WAIHEE: Mr. Hearings Officer, I'd

tike to submit as Exhibit 2 the application the

declaration of Long H. Vu.

MR.KIM:Wewouldobjecttotheadmission

of Exhibit 2. The witness can testify to these

matters, assuming he has personal knowledge of them.

He doesn'.t need to testify from a piece of paper.

What wetre interested in is his personal knowledge

regarding, I

appl icat i on,

preparation

guess, matters rel-ated to the DCCA

MR. WAIHEE:

RALP H ROSENB.ERG couRT REPORTERS, rNC

not some

for this

paper that he Prepared in

part icular hearing .

f 'm just trying to get it25

( 8Og) 524'2090/courtreporters9hawaii ' rr ' com



1

2

3

4

tr

6

7

8

9

2I

BY MR. WAIHEE:

O. Do you recall- preparing an appl ication f or

Mr. Dubin's for a broker solicitation license for

Mr. Dubin and Dubin Financial?

A. Yes.

O. In the course of Preparing that

application,wereyouresponsibleforfillingit

out ?

10

A. Yes. That was mY

O. On the aPPlication

t,hat asks whet'her or not Mr '

know I edge .

O. And Your

any kind of Prior

anything else?

responsibilitY.

form, there is a box

11_

L2

13

t4

15

T6

t7

1B

L9

20

2L

22

23

24

convicted of any kind of prior criminal

or something do You recall having

was box eight.

A. Yes, I recall.

O. Do you remember what you how you filled

that out, or did You fill that out?

A.Yes,Ididfilloutquestioneightonthe

form. I circled no.

O. V[hY would You do that ?

A. I was answering the question to my

Dubin had prior been

activities

I think it

what was Your belief regarding

any kind of Prior conviction or

RAT'PH ROSENBERG COURT F-EPORTERS ' I,NC

25

( 8Oe) 524-2090/courtzeportets9hawaii ' tt ' com



1 A I was aware of the Prior

2I

Mr. Dubin' s

past, but the question in its form asked if the

conviction was not or had not been annulled or

expunged. To my knowledge, the IRS had annulled the

conviction and there were no disciplinary actions

taken by the Hawaii Bar against Mr. Dubin. And

these questions si-x, seven and eight, I didn't

know

O.Andwhatwasyourpracticewhenyoufilled

out these applications? What do you do with it

or any of these forms which you did as a matter of

being an assistant to Mr. Dubin?

A. Any f orms that I rece j-ved that needs Lo be

filled out, I filled out properly. I would take the

time to find the rules of the form, filI out the

form to my best knowledge and then present it to

Mr. Dubin for signature, as in this mortgage form.

O. And so to your knowledge, Mr' Dubin had

well, it was your beLief that Mr. Dubin had been

exonerated because the IRS admitted the mi-stake and

that the ilm trying to clarify your testimony

and that the Hawaii Bar had done taken no action

as a result of this?

MR. KIM: Her s teading the witness '

A. Yes. To mY

RALPE ROSENBERG couRT REPORTERS, rrVC

2

3

4

5

6

1

B

9

10

11

I2

13

L4

15

t6

17

18

19

20

2T

22

23

24

25
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2

3

4

6

6

1

8

9

MR. KIM: Excuse me ' He ' s leading the

witnes s and there ' s no foundation '

MR.WAIHEE:I'mtryingtoexpeditethis.

MR.KIM:Butyou'releadingthewitness

and you haven't submitted any foundation for any of

these so-caIled statements he's made '

BY MR. WAIHEE:

O . At t right . Long, would You mind

reading

HEARINGoFFICERHUGHES:I'Ilpermitthe

examination.

BY MR. WAIHEE:

10

11

72

13 ls r-t

L4 collect alI of

15 including

Mr. Dubin'

this

l6

T7

18

L9

20

my understanding that You would

these papers, including the

particular aPPlication, take it t'o

O

stack it on his desk and wait there for

his signature?

A. Yes. I would my responsibility was to

filI out these forms, not just this mortgage form,

but aII other forms for the law firm. Mr. Dubin is

22 filled out, the mortgage

23

2I always busY, so this was my full resPonsibilitY. I

application accordingLY, to

was that the conviction wasmy best knowledge, which

24 overturned; hence, the IRS exonerated Mr' Dubin for

such conviction. And a9ain, the Hawaii Bar, there

RAT'PH ROSENBERG COURT REPOP.TERS, INC

25

(gO8) 524-2090/courtreportetsGhawaii ' tr ' com
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I2
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L4

15

t6

L7

18
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20

2I
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1

wasnodisciplinaryactionstakenagainstMr.Dubin'

nor did he Iose his lj-cense in any shape or form'

Thus, I filled out the application as such'

MR. WAIHEE: Thank You, Long' Just

reserving the right to redirect, Lf necessary'

HEARINGOFFICERHUGHES:Noted'Doyou

have any questions?

MR. KIM: Yes, I do '

EXAMINATION

BY MR. KIM:

O. Mr. Vu, did you talk to Mr' Dubin this

week?

A. Yes, I did, when he called me up to tell

me about this.

O. Did you talk to him regarding preparing

for your testimonY todaY?

A. No, I d'id not'

0. So what was the conversation about when he

called You this week?

A. He called me uP to tell me if f was

avail-ab1e f or this hearing'

O. Were you living in the state of Hawaii

back in December of 20I6?

A. No, I was not '

RALP H P.OSENBERG couRT REPORTERS, INC

25
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2

3

4

5

6

7

8

9

after he had been in prison for L9 and a half months

pursuant to that conviction?

A. Yes.

O. And you started with Mr' Dubin after

Mr. Dubin had served a year on probation after he

was released from federal prison; is that right?

Yes.A

O

10 which is in evidence as Petitionerrs Exhibit A3-6

From

in L999 until-

by the wdlr do You

mortgage solicitor

morning?

A

O

I6 that.

t1

18

I9

20

the time You started with Mr ' Dubin

you purportedly filIed out the form

have that aPPlication for

license document before You this
11

t2

t-3

!4

15

Yes, I do.

At any time between the time You strike

When did you first learn that Mr ' Dubin

had been exonerated bY the IRS?

A. As I recall , !tr was just a couPle of

months after working with Mr. Dubin. He was very

2L honest about it and it took a toIl 0n him. However,

22 his storY was amazing in terms of what hapPened

23 afterwards.

24 O So the only source of the information that

you had to make upon which Your declaration is

RALPH ROSENBERG COURT REPORTERS / rNC
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1 basedissomethingthatMr.Dubintoldyou?

2

3

a

5

6

7

I

9

A

O

No.

You said Mr. Dubin told you this' What

10

else did he tell You?

A You asked me what he told me. That's what

he told me first.

O. Did you have any other documents or

information or anything el-se independent of

Mr. Dubin to indicate that the IRS had exonerated

h im?

A. Yes.

O. What was that?

A. To mY recollection, there was

11

L2

13

L6

77

18

t9

t4 from the IRS, including a handwritten

15 letter.
Documents from the IRS?

Yes, including a handwritten letter'

Through the course

until 2008, when I

of working with Mr. Dubin uP

filled this out, I was able to

20 see other documentation, as weIl, too

O. Who Provided

A. in terms of his exoneration'

O. Who provided you with those documents?

A. Mr. Dubin did.

O. Same question with respect to apologLZLng

2I

22

23

24

RALPH P.OSENBERG couRT REPORTERS, INC
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1

2

J

4

5

6

1

8

9

9

to him. What other information, besides Mr. Dubin

telling you that, did you have to base this

declaration?

A. We11, there were letters from the IRS/

documentation. I was able to take a Iook at the

f itiilgs, the evidence that was put against hi-m.

Those documents came to you from whom?

Mr. Dubints files.

So Mr. Dubin gave them to You?

Yes.

11 S ame question with resPect to the IRS

him $ 100, 000 for the Years for whichL2 admitted owing

13 hewaStriedfornotfiling.AsidefromMr.

Mr. Dubin told You that; right?

A. Yes, supported by documentation'

O. Where did the documents come from to

support the allegation you make in this declaration

that the IRS admitted owing him $100'000?

A. We11, it was f rom the f inancial-

documentation that was presented before me.

O. Who Presented it for You?

A.Mr.Dubinandtheaccountantatthetime.

0. Okay. And then who Mr ' Dubin told you

he had been exonerated by the Office of Discipfinary

Counsel in Hawaii ?

L4

15

L6

L1

1B

L9

20

O

A

O

A

O

10

2T

22

23

24
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1_

2

3

4

q

6

7

I

9

A. Yes.

O. Is that the only basis for your statement

here in your decfaration?

A. I don't recall. I thought I saw some

other documentati-on, as wel-1, too, but

O. So you don't remember, aside from what

Mr. Dubin tol-d You, with respect to your claim in

this declaration that he had been, Quote, unquote,

exonerated by the Office of Disciplinary Counsel; is

that a correct understanding of what you just said?

A. Yes.

O. And you have no memory of any other

documents being shown you to you by Mr. Dubin to

confirm that he had been, QUote, unquote, exonerated

by the Office of Disciplinary Counsel?

A. Not that I recalI.

O. So basically, you have no personal

knowtedge of this statement that Mr. Dubin was

exonerated by the office of Disciplinary counsel-?

You have no personal knowledge of that, do you?

A. That's incorrect. I mentioned to you that

I saw documentation, but I don't recalI to what

extent.

O. Who gave You those documents?

A. Which ones? Excuse me.

RALPH ROSENBERG couRT REPORTERS, rNC

t_0

t1

L2

13

T4

15

L6
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1 at that

A.

walk in

o.

taI king

time, during the workdaY?

Yes. During the workdaY, PeoPIe

and out, talk to him.

And during the time that this

about this appfication for license

2

3

4

q

6

1

8

9

would

wetre

of

10

1-1

1-2

mortgage solicitor you dontt remember anYbodY

coming in the offlce during the time you spent with

him that daY?

A. I don't recal-l if anyone was in the of f ice

when I gave him this Piece of Paper.

0. Mr. Vu, you claim you filled out this

document for Mr. Dubin; correct?

A. Yes.

O. Which part did you fill out; the typed-in

part ?

A. I filled out the whole form, including the

typed-in Part.

0. So you tYPed it in; correct?

A. Yes.

O. You PhYsicallY tYPed it in, the

information on the form?

A. Yes. We had a tyPewriter.

O. Good. And then you what else did you

fill in besi_des the typed-in portions.of the form?

A. Incl-uding answering the questions?

RALP H ROSENBERG COURT REPOF.TEF.S, rNC
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1

2

3

4

5

6

7

I

9

O

does that

So when you say "answering the questions' "

mean you circled the yes or no portions of

10

11

the form?

A That's correct.

\l When you filIed out this form, Mr ' Vu ' for

Mr. Dubin, who did you understand was certifying the

truthfulness of the responses in the form; you or

Mr. Dubin?

A The signature on the aPPlication,

Mr. Dubin.

O. Do you know who was certifying at that

time on this form that any misrepresentations

contained in the form is grounds for refusal or

subsequent revocation of a license and is a

misdemeanor, close quote, under various sections of

t2

13

L4

15

1"6

17

1B

1-9

20

27

thC IRS ?

Who did You

representation in the

understand was certifYing that

form; you or Mr. Dubin?

22

23

A. Excuse me. I don't understand the

question in terms of the the preparer or

s ignator ?

o.Letmewithdrawthequestionandletme

askitthisway:Doyouhavethatapp]icationin

24 front of You?

Yes, I do.
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1

2

3

A.1

5

6

1

I

9

messenger in late L999 or early 2000'

n During that time Period' You were

collecting the mail, Processing theresponsible

papers and

for

so forth; is that correct?

A. Yes, that ' s correct '

O. So as things came into the office' any

kind of correspondence or the like, before anybody

else would see it at least during the period

around 2008 i-t would be processed through you?

10 A. Yes.

O. So You would have information

during that period, you would have seen

article that was written about that

in an exhibit as one of our things, but

11

L2

13

L4

15

T6

I7

1-8

I9

20

2T

22

23

24

about --

an ABA

as we have it

did you have

an occasion to see an American Bar Journal article

thatreviewedthecircumstancesofthetax

litigation?

MR. KIM: Obj ection ' He ' s leading him '

A. Yes. I do remember seeing the ABA one

j ournal article.

BY MR. WAIHEE:

O. So in the article, was the now/ as I

understand it and correct me if I'm wrong as I

understand it, s j-nce you are aware of it the

action that Mr. Dubin was unfortunately prosecuted

RALPH ROSENBERG coLtRT REPORTERS, rNC
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2 Mr. Dubin; is that correct? The fnternal- Revenue

3 service accused Mr. Dubin of not filing his taxes?

1

4

tr

6

1

8

9

for was an action was taken by the IRS against

A Yes. That's correct. The ABA Journal

actualty, what Mr. Dubin had mentioned and also the

documentation f 've seen.

o Right.. And during that period of time,

prior to signing this declaration, you were aware of

these documents and their existence?

A Yes.

MR. KIM: What documents ?

HEARING OFFICER HUGHES: ThC ABA.

MR. WAIHEE: ThE ABA the thing that was

1.4 entered lnto exhibits yesterday. f don't know

15 what

L6 BY MR. I{AIHEE:

L7 o Now, were there any besides the

18 American Bar Journal, was the were there any

10

11

L2

L3

L9

20

other documents

period t.hat you

the application

A. Yes.

that you may have

were fillinq out

for the mortgage

When I be9dD, as

seen during the

this the form,

solicitor?2L

22

23

24

f mentioned before,

Mr. Dubin was very up-front about his conviction and

his story behind it. I saw documentation in terms

of certified IRS documentations, the letter from the
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1

2

3

4

5

6

7

I

9

10

11

t2

13

L4

15

T6

I7

18

1,9

20

2L

22

z5

24

46

IRS claiming the financials, the do'cumentation from

the accountant and also the previous documentation

in his file, ds we]1, too.

O. Long, do you reca1l an art j-cle in the

star-BulIetin that. was published discussing the

star-Bulletin, AdverLiser, discussing these events?

A. I don't recal1 the exact article, but oVer

the course of the eight years, Irve read a fair

amount of information regarding Mr. Dubin's

situation.

O. All rlght. So your statement saying that

let me correct that. Now, I want to get back to

what the casethe case. So your understanding of

what was your

prosecuted bY

understanding of the case that was

The IRS ?

MR. KIM: This has been gone over multiple

times aIreadY.

MR. WAIHEE: He brouqht it uP.

MR. KIM: IL' s real1Y not his oPinion

he,s not here to give an opinion on this matter.

HEARING OFFICER HUGHES: He did not bring

it up.

MR. WAIHEE: All right. Wel1, I want to

get to the knowledge.

BY MR. WAIHEE:
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DEC OF LONGH.VU

I, LONG H. VU, DECLARE:

1. I am a Member of the Hawaii Bar. I reside in the State of Florida, visiting

in Honolutu for the Holidays. I was employed in 2OO7-2008 as Mr' Dubin's

assistant. I make the within statements of my own personalfirsthand knowledge.

2. As Mr. Dubin's assistant, I regutarly prepared numerous administrative

papers for him and his companies, including forms and claims for workers' comp,

temporary disability insurance, payroll taxes, hazard insurance, unemployment

insUrance, health insurance, general exCise tax, personnel absenceS and

vbcation requests, equipment requisitions, DCCA applications, repair orders, etc.

3. t also remember preparing mortgage broker/solicitor applications for Mr.

Dubin for his company, Dubin Financial, located in the Suite adjacent to our law

offices, after he discharged his company's mortgage broker for stealing.

4. ln those applications, t checked the "no conviction" box, knowing the

IRS had exonerated Mr. Dubin, apologizing to him, the IRS admitting owing him

g100,000 for the years for which he was tried for not filing, while having no filing

requirement, and who was also exonerated by the Office of Disciplinary Counsel.

5. My practice was to meet with Mr. Dubin, routinely to put the various

administrative forms before him on his desk, offer him a pen, and have him sign.

6. Given the volume of administrative papers that had to be filled out and

signed by Mr. Dubin almost daily, and his professional workload, he relied upon

my entries on the various forms for their accuracy. Any mistakes were my fault.

I declare under penalty of law that the foregoing is true and correct.

Executed at Honolulu, Hawaii, on December 27,2016'

h


