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INTRODUCTION 

Pursuant to Rule 23 of this Court and 28 U.S.C. § 2101(f), the Attorney General 

of Oklahoma, on behalf of the State of Oklahoma, respectfully applies for an order 

granting or extending a stay of the mandate of the Oklahoma Court of Criminal 

Appeals (“OCCA”) until this Court has an opportunity to rule on applicant’s 

forthcoming petition for certiorari and, if certiorari is granted, the merits of this case. 

This application seeks a stay for the same reasons as those offered in 

Oklahoma v. Bosse, No. 20A161. As in Bosse, the State sought a stay in the court 

below and the OCCA issued a limited stay (until June 1, 2021) of its mandate, which 

would grant postconviction relief to a non-Indian who murdered an Indian. If this 

Court grants a stay in Bosse, applicant will seek a further stay from the OCCA in this 

case to align with this Court’s stay in Bosse. However, in the event this Court’s 

decision in Bosse does not allow for sufficient time to seek a further stay from the 

OCCA in this case before the June 1 mandate issuance date, or in the event the OCCA 

denies a further stay despite any stay granted by this Court in Bosse, applicant files 

this application to preserve the ability of this Court to separately grant a stay here. 

STATEMENT 

On December 20, 2002, when his nine-month-old old child, B.C., would not stop 

crying, respondent “grabbed his daughter by the ankles and pushed her legs toward 

her head until she flipped over,” snapping her spine, severing her aorta, and killing 

her. Cole v. State, 164 P.3d 1089, 1092 (Okla. Crim. App. 2007). Respondent 

proceeded to play video games. Id. Later, he “denied anything was wrong with the 
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child when confronted by his wife, and said nothing to rescue or medical personnel 

about what had happened.” Id. After an autopsy confirmed the cause of death, 

however, respondent confessed to authorities he caused his daughter’s injuries. Id. at 

1093. A jury convicted respondent of murder and sentenced him to death. Id. at 1092.  

 Over the following years, respondent unsuccessfully sought relief from his 

conviction and death sentence in state and federal courts, though never challenging 

Oklahoma’s jurisdiction over his crime. See Cole, 164 P.3d 1089, cert. denied, 553 U.S. 

1055 (2008) (direct appeal); Cole v. State, No. PCD-2005-23 (Okla. Crim. App. Jan. 

24, 2008) (unpublished), cert. denied, 553 U.S. 1055 (2008) (first post-conviction); Cole 

v. Workman, No. 08-CV-0328, 2011 WL 3862143 (N.D. Okla. Sept. 1, 2011) 

(unpublished) (habeas petition); Cole v. Trammell, 755 F.3d 1142 (10th Cir. 2014), 

cert. denied, 574 U.S. 891 (2014) (habeas appeal). 

 In May 2020, as the cases of Sharp v. Murphy, No. 17-1107, and McGirt v. 

Oklahoma, No. 18-9526, were pending in this Court, respondent filed a successive 

post-conviction application in state court. Respondent (who is not himself an Indian) 

argued that B.C. was Indian, that he murdered her within the boundaries of the 

Cherokee reservation, and thus that state courts lacked jurisdiction over his crime. 

On July 9, 2020, this Court held Congress had established a reservation for the 

Muscogee (Creek) Nation in Eastern Oklahoma that had not been disestablished, and 

that the state lacked jurisdiction over an Indian who committed a crime against 

another Indian under the Major Crimes Act, 18 U.S.C. § 1153. McGirt v. Oklahoma, 

140 S. Ct. 2452, 2459 (2020). On the same day, and for the reasons stated in McGirt, 
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this Court affirmed the Tenth Circuit’s same conclusion in Murphy. Sharp v. Murphy, 

140 S. Ct. 2412 (2020).  

 After those decisions, the OCCA remanded this case to the state district court 

for an evidentiary hearing. When the case returned, the OCCA agreed with 

respondent that the State lacked jurisdiction over his crime, which it held was 

committed within the boundaries of the Cherokee Nation’s reservation. Appendix 1. 

The OCCA rejected the State’s assertions that respondent’s jurisdictional claim was 

procedurally barred and subject to laches because those arguments were foreclosed 

by its recent decision in Bosse v. State, 484 P.3d 286, 293-94 (Okla. Crim. App. 2021).  

Appendix 1 at 12. Also based on Bosse, the OCCA rejected the State’s assertion of 

jurisdiction, concurrent with the federal government’s General Crimes Act (18 U.S.C. 

§ 1152) jurisdiction, over non-Indians like respondent. Appendix 1 at 12. 

 In its decision, the OCCA initially stayed its mandate for 20 days. Appendix 1 

at 14. The State asked the OCCA to further stay its mandate pending the filing of a 

petition for writ of certiorari in this Court, consistent with its earlier limited stay in 

Bosse. Respondent did not oppose a stay “until June 1, 2021, consistent with this 

Court’s grant of a 45-day stay in Bosse.” Appendix 2 at 25. Respondent further stated 

that, “[f]ollowing June 1, 2021, this Court should proceed in accordance with the 

course taken by the Supreme Court in Bosse.” Id. In a written order, the OCCA stayed 

its mandate until June 1, 2021. Appendix 3 at 27.  
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REASONS FOR GRANTING THE APPLICATION 

 The State seeks a stay of the mandate pending the filing of a petition for 

certiorari, and ultimate disposition of the case by this Court, for the same reasons 

offered by the State in Oklahoma v. Bosse, No. 20A161. This case raises the same two 

questions presented in Bosse, with all the same attendant importance, consequences, 

and irreparable harm associated with those questions.  

In the event this Court grants a stay in Bosse, applicant will seek a further 

stay from the court below. The parties agree that a stay in Bosse would warrant a 

similar stay in this case. See Appendix 2 at 25. The OCCA, in fact, granted a stay 

below consistent with the stay it granted in Bosse. As the State has noted, lower 

courts are likely to follow this Court’s lead in Bosse, given how they have treated 

similar cases following Bosse. See Bosse Appl. Reply 14-15; contra Bosse Chickasaw 

Br. 30-31. 

In the event this Court issues a stay in Bosse at or near the June 1, 2021 date 

(when the mandate in both Bosse and this case is scheduled to issue), such that the 

State would not have time to seek and receive a further stay from the OCCA in this 

case, the State has filed this application to preserve this Court’s ability to 

independently stay the mandate here. A stay is also sought if the court below declines 

to further stay this case even if this Court issues a stay in Bosse.  



CONCLUSION

For the foregoing reasons, and the reasons offered in Bosse, this Court should

further stay the mandate of the court below until applicant can file a timely petition

for certiorari and this Court has ruled on that petition and this case.

Respectfully submitted,

MIKF HUNTER

Attorney General of Oklahoma

A’A
MITHUN MANSINGHANI*

Solicitor General
JENNIFER L. CRABB

CAIoLINE E.J. HUNT

Assistant Attorneys General
313 NE 21st Street
Oklahoma City, Oklahoma 73105
(405) 521-3921 FAX (405) 521-6246

Counsel for Applicant

*Counsel of record
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