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Liberty must at all hazards be supported. We have a right to it, derived from our 
Maker. But if we had not, our fathers have earned and bought it for us, at the expense of 
their ease, their estates, their pleasure, and their blood.
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By all Plaintiffs against all Defendants

See W. Va. State Bd. of Educ. v. Barnette

Cantwell v. Connecticut

Church of the Lukumi Babalu Aye, Inc. v. Hialeah

Stormans, Inc. v. Wiesman
Lukumi

Id.

Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 18 of 36   Page ID #:18

App.188



ad hoc

Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 19 of 36   Page ID #:19

App.189



By all Plaintiffs against all Defendants

McCreary Cty., Ky. v. Am. Civil Liberties Union of 
Ky. citing Epperson v. Arkansas

Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 20 of 36   Page ID #:20

App.190



Everson v. Board of Ed. of Ewing

ad hoc

Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 21 of 36   Page ID #:21

App.191



By all Plaintiffs against all Defendants

ad hoc

Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 22 of 36   Page ID #:22

App.192



By all Plaintiffs against all Defendants

De Jonge v. Oregon

Whitney v. California

See, e.g. San Antonio Indep. Sch. Dist. 
v. Rodriguez Dunn v. Blumstein

Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 23 of 36   Page ID #:23

App.193



Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 24 of 36   Page ID #:24

App.194



By all Plaintiffs against all Defendants

Connally v. General Const. Co.
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TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD: 
PLEASE TAKE NOTICE that Plaintiffs Wendy Gish, Patrick Scales, James 

Dean Moffatt, and Brenda Wood, by and through counsel, will and hereby do apply to 
this Court pursuant to Fed. R. Civ. P. 65(b) and Local Rule 65-1 for a temporary 
restraining order against Defendants Gavin Newsom, in his official capacity as 
Governor of California; Xavier Becerra, in his official capacity as Attorney General of 
California; Erin Gustafson, in her official capacity as the San Bernardino County 
Acting Public Health Officer; John McMahon, in his official capacity as the San 
Bernardino County Sheriff; Robert A. Lovinggood, in his official capacity as a San 
Bernardino County Supervisor; Janice Rutherford, in her official capacity as a San 
Bernardino County Supervisor; Dawn Rowe, in her official capacity as a San 
Bernardino County Supervisor; Curt Hagman, in his official capacity as a San 
Bernardino County Supervisor; Josie Gonzales, in his official capacity as a San 
Bernardino County Supervisor; Cameron Kaiser, in his official capacity as the 
Riverside County Public Health Officer; George Johnson, in his official capacity as 
the Riverside County Executive Officer and Director of Emergency Services; Chad 
Bianco, in his official capacity as the Riverside County Sheriff; Kevin Jeffries, in his 
official capacity as a Riverside County Supervisor; Karen Spiegel, in her official 
capacity as a Riverside County Supervisor; Chuck Washington, in his official capacity 
as a Riverside County Supervisor; V. Manuel Perez, in his official capacity as a 
Riverside County Supervisor; and Jeff Hewitt, in his official capacity as a Riverside 
County Supervisor (“Defendants”), and for the issuance of an order to show cause 
why a preliminary injunction should not issue, as follows: 

1. Defendants, as well as their agents, employees, and successors in office, 
shall be restrained and enjoined from enforcing, attempting to enforce, threatening to 
enforce, or otherwise requiring compliance with any prohibition on Plaintiffs’ 
engagement in religious services, practices, or activities at which the Center for 
Disease Control’s social distancing guidelines are followed. 
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2. Defendants shall show cause, at a time and place to be directed by the 
Court, why a preliminary injunction should not issue requiring Defendants to act as 
described in above; the temporary restraining order shall remain effective until such 
time as the Court has ruled on whether a preliminary injunction should issue. 

This Application is made on the grounds that Plaintiffs are likely to succeed on 
the merits of this case, they will suffer irreparable harm without injunctive relief, the 
balance of equities tips sharply in their favor, and the relief sought is in the public 
interest.  

Good cause exists to issue the requested Order to preserve Plaintiffs’ rights 
under the Constitution of the United States and the Constitution of the State of 
California, and to avoid irreparable harm to those rights. This Application is supported 
by the accompanying Memorandum of Points and Authorities, by Plaintiffs’ Verified 
Complaint, and all exhibits attached thereto, by the declarations of Plaintiffs and their 
counsel, Mark P. Meuser, and all exhibits attached thereto, and by such further 
argument and evidence that may be adduced at any hearing on this matter or of which 
the Court may take judicial notice. 
 The Verified Complaint in this action was filed on April 13, 2020; this 
Application followed. All papers relating to this Application will be delivered by 
email to the Defendants’ counsel by 4:00 p.m. on April 14. As reflected in the 
accompanying declaration of Mark P. Meuser, Plaintiffs have notified the Office of 
the California Attorney General and county counsel for San Bernardino and Riverside 
Counties, informing counsel of Plaintiffs’ intention to file this Application and to seek 
a temporary restraining order of the nature described above.  
 Plaintiffs request that the Court waive any bond requirement, because enjoining 
Defendants from unconstitutionally prohibiting religious practices will not financially 
affect Defendants. 
 
// 
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Respectfully submitted, 

Date: April 14, 2020 DHILLON LAW GROUP INC. 
 
 By: /s/ Harmeet K. Dhillon    

HARMEET K. DHILLON (SBN: 207873) 
harmeet@dhillonlaw.com 
MARK P. MEUSER (SBN: 231335) 
mmeuser@dhillonlaw.com  
GREGORY R. MICHAEL (SBN: 306814) 
gmichael@dhillonlaw.com 
DHILLON LAW GROUP INC. 
177 Post Street, Suite 700 
San Francisco, California 94108 
Telephone: (415) 433-1700 
 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 
U.S. Attorney General William Barr Issues Statement  

on Religious Practice and Social Distance 
On April 14, 2020, U.S. Attorney General William Barr issued the following 

statement: 

…As we explain in the Statement of Interest, where a state has not acted 
evenhandedly, it must have a compelling reason to impose restrictions on 
places of worship and must ensure that those restrictions are narrowly 
tailored to advance its compelling interest.  While we believe that during 
this period there is a sufficient basis for the social distancing rules that 
have been put in place, the scope and justification of restrictions beyond 
that will have to be assessed based on the circumstances as they evolve. 

Religion and religious worship continue to be central to the lives of 
millions of Americans.  This is true more so than ever during this 
difficult time.  The pandemic has changed the ways Americans live their 
lives.  Religious communities have rallied to the critical need to protect 
the community from the spread of this disease by making services 
available online and in ways that otherwise comply with social distancing 
guidelines.  

The United States Department of Justice will continue to ensure that 
religious freedom remains protected if any state or local government, in 
their response to COVID-19, singles out, targets, or discriminates against 
any house of worship for special restrictions. 

Meuser Dec., Ex. 8. 

INTRODUCTION 
The United States and California Constitutions do not contain blanket 

exceptions for pandemics, and neither may California’s lawmakers ignore 
fundamental Constitutional norms on the basis of a health crisis. In a knee-jerk 
response to the coronavirus pandemic, at a time when people of faith around the 
world have a greater need than ever for spiritual solace, Defendants have 
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criminalized communal worship across California. While protecting the health and 
safety of the public during this crisis is certainly critically important—to Plaintiffs 
also—that interest may not be secured by abrogating the rights and liberties 
enshrined by the U.S. and California Constitutions.  

Despite declarations of national, state, and local emergencies surrounding the 
coronavirus outbreak, Defendants have decided to allow “essential” businesses (as 
determined by Defendants on an ad hoc basis) to continue operations provided that 
certain social distancing guidelines are followed. For example, Defendants permit 
marijuana dispensaries, fast food restaurants, and laundromats to continue 
operations, subject to these restrictions. Statewide, the news media have been 
permitted to continue operations. 

Churches and religious services, however, have not made Defendants’ cut. 
Instead, Defendants insist that all religious worship take place only at home, by live-
streaming, apparently assuming that all Californians have access to high-speed 
internet, computer equipment, a desire to add intrusive, data-collecting apps to their 
computer devices, and the willingness to suspend a lifetime of worship practices at 
the command of the government. The United States and California Constitutions 
simply do not tolerate such arbitrary and discriminatory restrictions thrust upon 
fundamental rights while less restrictive measures are available and are being 
allowed for entities the Government deems “essential.” This Court should 
immediately enjoin Defendants from further violating Plaintiffs’ religious liberty  by 
ascribing second-class status to faith practices. 

RELEVANT FACTUAL BACKGROUND 
On March 13, 2020, President Donald J. Trump proclaimed a National State of 

Emergency as a result of the threat of the emergence of a novel coronavirus, COVID-
19. Verified Complaint [dkt. #1-1] (“Compl.”), ¶ 28. Since the initial outbreak of 
COVID-19 in the United States in February and March 2020, the federal 
government’s projections of the anticipated national death toll related to the virus has 
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decreased substantially, by an order of magnitude. Despite such revisions, Defendants 
have increasingly restricted—where not outright banned— Plaintiffs’ engagement in 
constitutionally-protected activities. Compl., ¶ 29. 

On March 4, 2020, California Governor Gavin Newsom proclaimed a State of 
Emergency as a result of the threat of COVID-19. Compl., ¶ 30. On March 19, 2020, 
California Governor Newsom issued Executive Order N-33-20 in which he ordered 
“all residents are directed to immediately heed the current State public health 
directives.” Compl., ¶ 31. The state public health directive requires “all individuals 
living in the State of California to stay home or at their place of residence except as 
needed to maintain continuity of operations of the federal critical infrastructure sectors 
…”. Compl., ¶ 32. The public health directive provides that its directives “shall stay in 
effect until further notice.” Compl., ¶ 35. 

On March 22, 2020, the California Public Health Officer designated a list of 
“Essential Critical Infrastructure Workers.” Included on the list of the “essential 
workforce” are “faith based services that are provided through streaming or other 
technology.” Compl., ¶ 33. The California state decree prohibits all religious leaders 
from conducting in-person and out-of-home religious services, regardless of measures 
taken to reduce or eliminate the risk of the virus spreading, such as offering socially 
distanced seating for family units, mask and glove requirements, or drive-in-only 
services. Meanwhile, the list deems the continuity of services provided by coffee 
baristas, burger flippers, and laundromat technicians to be so necessary for society that 
these activities are permitted to continue under the State Order, despite the existence 
of the very same risk Defendants rely on to inhibit the exercise of fundamental First 
Amendment rights. Compl., ¶ 34.  

On or about April 7, 2020, Dr. Erin Gustafson signed the San Bernardino Order. 
Compl., ¶ 36. This Order “allow[s] faith based services that are provided through 
streaming or other technology, while individuals remain in their homes, but does not 
allow individuals to leave their home for driving parades or drive-up services, or for 
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picking up non-essential items.” Compl., ¶ 37. It also states that any violation “is a 
crime punishable by fine, imprisonment, or both.” Compl., ¶ 39. The Order states that 
it will remain in effect “until rescinded.” Compl., ¶ 40.  

On April 8, 2020, San Bernardino County released a document on their website 
titled “Clarification of religious services and face-covering order” (hereinafter 
Clarification”). The Clarification is not signed by the Public Health Officer nor does it 
revoke the April 7th Order. Compl., ¶ 44-45. It states “[o]n the subject of enforcement, 
the public is advised that although violation of a health order is a violation of the 
California Health and Safety Code, the County does not expect law enforcement to 
broadly impose citations on violators.” Compl., ¶ 46. The Clarification does not 
revoke law enforcement authority to criminally charge any individual who violates the 
San Bernardino Order. Compl., ¶ 47. 

Defendants have granted law enforcement unfettered discretion when deciding 
whether or not to enforce the San Bernardino Order. Compl., ¶ 48. The Clarification 
states that the “specific reference to drive-in religious service so close to major 
religious observances taking place during the next four days, for which organizations 
had already conducted considerable planning and incurred expenses, are clarified as 
follows: Organizations that have planned such services for the coming weekend 
should proceed with those services if they choose to do so and make every effort to 
prevent contact between congregants.” Compl., ¶ 49. 

Patrick Scales’ church, Shield of Faith Family Church, Inc., is located in San 
Bernardino County. Compl., ¶ 51. He desires to hold in-person religious services for 
those congregants who desire to attend church. Compl., ¶ 52. Scales believes that he 
can hold such religious services and abide by social distancing tips recommended by 
the CDC by keeping congregants at least six feet apart, and provide for the wearing of 
masks and gloves. Compl., ¶ 53. He believes that religious services are essential for 
the spiritual health of the congregation so that the congregants can exhort one another 
during these difficult times. Compl., ¶ 54. Scales recognizes that most of his 
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congregants will stay at home, but he wants to be available for those who are healthy 
and feel that in-person church service can be safely attended with social distancing 
and other measures. Compl., ¶ 55. 

Wendy Gish attends Shield of Faith Family Church and would attend an in-
person church service should it be made available to her. Compl., ¶ 56. She regularly 
attends church services and believes that she has a scriptural command to “not neglect 
meeting together.” Compl., ¶ 57. To her knowledge, Gish has never had or contracted 
said coronavirus; she has never been at any time exposed to the danger of contracting 
it and has never been in close proximity to any locality where said coronavirus has or 
have existed. Compl., ¶ 58. As a result of not being able to attend in-person church, 
she has been deprived of the opportunity for important cultural, social, and religious 
activities, including speech activities pertaining to the coronavirus outbreak and the 
government’s response. Compl., ¶ 59. 

As of April 11, 2020, San Bernardino County has eight hundred ten (810) 
coronavirus cases and twenty-five (25) COVID-19 associated deaths, according to 
information posted on the county’s website. Compl., ¶ 60. The United States Census 
estimates that as of July 1, 2019, San Bernardino County’s population is 2,180,085 
people. Compl., ¶ 61. 

On or about April 6, 2020, Dr. Cameron Kaiser and George Johnson signed the 
Riverside Order. Compl., ¶ 62. It prohibits “[a]ll public or private gatherings . . . 
including, but not limited to an auditorium, . . . church, . . . or any other indoor or 
outdoor space used for any non-essential purpose including, but not limited to . . . 
church . . . .” Compl., ¶ 63. Exempted from its prohibition on public or private 
gatherings are numerous services, industries, and activities, including: “courts of law, 
medical providers . . . daycare and child care . . . [and] necessary shopping at fuel 
stations, stores or malls,” provided that a “state and federal guidelines for infection 
control” are observed. Compl., ¶ 64. The Riverside Order provides that “[a]ll essential 
business that remain in operation . . . shall follow the Social Distancing and Infection 
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Control Guidelines published by the [Center for Disease Control] and California 
Department of Public Health . . . or the facility shall be closed.” Compl., ¶ 65. The 
Order expressly states that any violation “is a crime publishable by fine, 
imprisonment, or both.” Compl., ¶ 67.  

On April 10, 2020, Riverside County issued a press release in which they stated 
that “Drive-up church services that practice proper social distancing will be allowed 
this weekend in Riverside County, although the order to prohibit such activates will 
remain after Easter Sunday.” Compl., ¶ 71. The April 10th clarification was issued by 
George Johnson. Compl., ¶ 72. 

James Moffatt’s church, “Church Unlimited” is located in Riverside County. 
Compl., ¶ 73. Upon learning about the coronavirus, he immediately had his church 
building cleaned and disinfected. Compl., ¶ 74. Moffatt ensured that sanitizing 
materials were available to each person who entered his church and encouraged family 
units to sit at least six feet apart. Compl., ¶ 75. He encouraged anyone who was 
uncomfortable with gathering during coronavirus to stay at home. Compl., ¶ 76. He 
also encouraged anyone who was sick to stay at home. Compl., ¶ 77. 

On April 9, 2020, Moffatt was fined $1,000 for violating the Riverside Order 
for holding a church service on April 5, 2020, Palm Sunday. Compl., ¶ 78. To his 
knowledge, he has never had or contracted the coronavirus; he has never been at any 
time exposed to the danger of contracting it; and has never been in close proximity to 
any locality where said coronavirus has or have existed. Compl., ¶ 79. But for the 
Riverside Order and Defendants’ enforcement thereof, Moffatt would continue to hold 
in-person religious services in Riverside County, while taking the same social 
distancing precautions taken by “essential businesses” that Defendants continue to 
allow to operate in the county, despite any prevalence of COVID-19. He believes that 
it is important for Christians to come together, remember, and celebrate all that Jesus 
has done for this world. Compl., ¶ 80. As a result of not being able to conduct an in-
person church service, Moffatt has been deprived of the opportunity for important 
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cultural, socials, and religious activities, including speech activities pertaining to the 
coronavirus outbreak and the government’s response. Compl., ¶ 81. 

Brenda Wood’s church, Word of Life Ministries International Inc. is located in 
Riverside County. Compl., ¶ 82. Word of Life Ministries International Inc. has 
approximately 20-30 regular attendees. Compl., ¶ 83. Wood believes Scripture 
commands her to provide opportunities for the believers to obey Hebrews 10:25 where 
the believers meet together and encourage one another. Compl., ¶ 84. 

Wood held a drive-up church service on Easter Sunday. Compl., ¶ 85. The 
drive-up church service provided appropriate social distancing, with everyone wearing 
masks and staying in their vehicles. The restrooms were not made available. Each car 
was parked at least six feet from other vehicles. Compl., ¶ 86. During the service, 
Wood used a portable sound amplification system. The congregants had to roll down 
their windows in order to listen. Compl., ¶ 87. During the service, communion was 
served by an individual wearing a mask and gloves and the elements were pre-
packaged. The person serving communion used tongs to remove the communion cups 
from the pre-packaged box. Compl., ¶ 88. At this time, Wood has postponed all 
baptisms at her church. Compl., ¶ 89. She would like to hold drive-up church services 
every Sunday following safe social distancing practices until the state of emergency 
has been lifted. Compl., ¶ 89. 

As of April 11, 2020, Riverside County has one thousand four hundred thirty-
one (1,431) coronavirus cases and forty-one (41) coronavirus associated deaths, 
according to information posted on the county’s website. Compl., ¶ 91. The United 
States Census estimates that as of July 1, 2019, Riverside County’s population is 
2,470,546 people. Compl., ¶ 92. 

LEGAL STANDARD 
A temporary restraining order preserves the status quo and prevents irreparable 

harm until a hearing can be held on a preliminary injunction application. See Granny 
Goose Foods, Inc. v. Brotherhood of Teamsters & Auto Truck Drivers, 415 U.S. 423, 
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439 (1974). A temporary restraining order may be issued without providing the 
opposing party an opportunity to be heard where “specific facts in an affidavit or a 
verified complaint clearly show that immediate and irreparable injury, loss, or damage 
will result to the movant before the adverse party can be heard in opposition,” and 
“the movant’s attorney certifies in writing any efforts made to give notice and the 
reasons why it should not be required.” Fed. R. Civ. P. 65(b)(1). 

The standards for issuing a temporary restraining order and a preliminary 
injunction are the same. See, e.g., Stuhlbarg Int'l Sales Co., Inc. v. John D. Brush & 
Co., Inc., 240 F.3d 832, 839 n.7 (9th Cir. 2001). The Ninth Circuit has established two 
sets of criteria for evaluating a request for injunctive relief. Earth Island Inst. v. 
United States Forest Serv., 351 F.3d 1291, 1297 (9th Cir. 2003). Under the 
“traditional” criteria, a plaintiff must show (1) a strong likelihood of success on the 
merits, (2) a likelihood of irreparable injury to plaintiff if preliminary relief is not 
granted, (3) a balance of hardships favoring the plaintiff, and (4) advancement of the 
public interest. See, e.g., Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 
(2008). Alternatively, a temporary restraining order or preliminary injunction may be 
appropriate when a movant raises “serious questions going to the merits” and the 
“balance of hardships tips sharply in the plaintiff’s favor,” provided that the plaintiff is 
able to show there is a likelihood of irreparable injury and that the injunction is in the 
public interest. All. for Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). 
 
 
 
 
 
// 
// 
// 
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ARGUMENT 

I. PLAINTIFFS ARE ENTITLED TO TEMPORARY AND 
PRELIMINARY INJUNCTIVE RELIEF. 

A. There Is a Strong Likelihood Plaintiffs’ Will Succeed in Proving 
Their Claims on Multiple Constitutional Grounds. 

1. Defendants’ Ban on Communal Religious Worship Violates the First 
Amendment’s Free Exercise Clause and California Constitution 
Article 1, Section 4. 

As Plaintiffs’ first and eleventh causes of action, they assert facial and as-
applied challenges pursuant to (1) 42 U.S.C. Section 1983 on the grounds that 
Defendants’ Orders violate the Free Exercise Clause of the First Amendment to the 
U.S. Constitution, and (2) state law on the grounds that the Orders violate Article 1, 
Section 4 of the California Constitution.1 See Catholic Charities of Sacramento, Inc. v. 
Superior Court, 32 Cal. 4th 527, 562 (2004) (implicitly recognizing state law claim 
for violations of Art. 1, Section 4 of the California Constitution); Ketchum v. Alameda 
Cnty., 811 F.2d 1243, 1245 (9th Cir. 1987) (a cause of action arises under Section 
1983 where “(1) the conduct that harm[ed] [Plaintiffs] [was] committed under color of 
state law (i.e. state action), and (2) the conduct . . . deprive[d] [Plaintiffs] of a 
constitutional right.”); Dennis v. Higgins, 498 U.S. 439 (1991) (The rights guaranteed 
by Section 1983 are to be “liberally and beneficently construed.”) (quoting Monell v. 
Dept. of Soc. Servs., 436 U.S. 658, 684 (1978)).2  

The First Amendment to the U.S. Constitution prohibits government actors 
from enforcing any “law respecting an establishment of religion, or prohibiting the 
free exercise thereof.” U. S. Const. amend. I; see also Cantwell v. Connecticut, 310 

 
1 Defendants cannot credibly contest that the issuance and enforcement of the Orders 
by Defendants in their official capacities constitute state action. Accordingly, the 
likelihood of Plaintiffs’ success turns on whether Defendants deprived Plaintiffs of a 
constitutional right. As discussed herein, Plaintiffs have amply established such 
deprivations. 
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U.S. 296, 303 (1940) (applying the First Amendment to the States through the 
Fourteenth Amendment). The California Constitution similarly protects the “[f]ree 
exercise and enjoyment of religion without discrimination or preference.” Cal. Const., 
art. I, § 4; see also Catholic Charities of Sacramento, Inc., 32 Cal. 4th at 562. 

As the Supreme Court has noted, “a law burdening religious practice that is not 
neutral or not of general application must undergo the most rigorous of scrutiny.” 
Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546 (1993). “A law 
is not generally applicable if its prohibitions substantially underinclude non-
religiously motivated conduct that might endanger the same governmental interest that 
the law is designed to protect.” Stormans, Inc. v. Wiesman, 794 F.3d 1064, 1079 (9th 
Cir. 2015) (citing Lukumi, 508 U.S. at 542–46). “In other words, if a law pursues the 
government’s interest ‘only against conduct motivated by religious belief,’ but fails to 
include in its prohibitions substantial, comparable secular conduct that would 
similarly threaten the government’s interest, then the law is not generally applicable.” 
Id. 

The Orders are neither neutral nor of general application. Defendants’ 
restrictions have specifically and explicitly targeted religious and “faith-based” 
services and are thus not neutral on their face. Defendants have prohibited certain 
public and private gatherings deemed “non-essential,” including out-of-home religious 
services, while exempting a laundry list of industries and services purportedly 
“essential” to the government’s various interests, including medical cannabis 
dispensaries and other medical providers, courts, public utilities, daycare and 
childcare, and “necessary” shopping. Further, several Defendants have granted ad hoc 
exemptions to the Orders for particular religious gatherings of particular faiths – i.e., 
Christians permitted to celebrate Easter, but not for other gatherings or other faiths.  

Defendants’ mandates are not “narrowly tailored” to further any compelling 
governmental interest. Defendants have granted numerous special exemptions to their 
bans on public gatherings and conduct, including for purportedly “essential” 
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businesses and activities, provided that social distancing practices are observed; and 
even for out-of-home religious services during Easter, an important day of religious 
significance for Christians. Since these gatherings may be permitted, there can be no 
doubt that Defendants may, and therefore must, permit Plaintiffs to engage in 
equivalent religious activities and services provided that Plaintiffs also adhere to the 
social distancing guidelines currently in place.  

Requiring Plaintiffs to abstain from religious gatherings, despite substantial 
modifications to satisfy the public health interests at stake, violates Plaintiffs’ 
Constitutional right to free exercise of religion. The state does not have the power 
under our Constitutional scheme to decree that as to faith activities, “streaming” (for 
those congregations and parishioners with the wealth and technological acumen to 
partake of such truncated substitutes) is “good enough” while at the same time 
acknowledging media organizations’ First Amendment rights to freedom of the press. 
Because narrower restrictions may be applied to Plaintiffs, while still protecting 
legitimate governmental interests, the Orders are unconstitutional and Defendants 
should be enjoined. 

2. The Orders Violate the Establishment Clause of the First 
Amendment. 

The Orders and Defendants’ enforcement thereof violate the First Amendment, 
both facially and as-applied to Plaintiffs. The Establishment Clause of the “First 
Amendment mandates governmental neutrality between religion and religion, and 
between religion and nonreligion.” McCreary Cnty., Ky. v. Am. Civil Liberties Union 
of Ky., 545 U.S. 844, 860 (2005) (citing Epperson v. Arkansas, 393 U.S. 97, 104 
(1968)). The Establishment Clause applies to the states through the Due Process 
Clause of the Fourteenth Amendment. Everson v. Board of Ed. of Ewing, 330 U.S. 1 
(1947).  

Under the Lemon test, the courts ask whether the government action (1) has a 
clear secular purpose; (2) has a “principal or primary effect” that “neither advances 
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nor inhibits religion”; and (3) does not foster “an excessive government entanglement 
with religion.” Lemon v. Kurtzman, 403 U. S. 602 (1971); but see Am. Legion v. Am. 
Humanist Ass’n, 139 S. Ct. 2067 (2019) (writing for the plurality, Justice Samuel 
Alito refused to apply the Lemon test to a religious-display case, but failed to garner 
majority support for any other test).  

Defendants have not and do not act with a clearly secular purpose in adopting 
and enforcing the Orders. The Orders are ambiguous in scope and application, 
granting law enforcement unfettered discretion in deciding what conduct shall 
constitute a crime, and what conduct is “essential,” and therefore permissible. This 
discretion has already been exercised by government officials to temporarily exempt 
specific faiths (namely, Christians) from compliance with the Orders during Easter. It 
is not for Defendants to determine which faiths, and on which days of religious 
significance to those faiths, religious services may take place. 

The Orders and Defendants’ ad hoc enforcement thereof have the primary 
effect of inhibiting religious activity. Indeed, the Orders expressly prohibit religious 
services unless practiced within the home, by live-streaming. As a result, Defendants 
have also failed to avoid excessive government entanglement with religion. 
Defendants permit only some forms of religious observance, while disallowing all 
communal worship. Thus, the Court should grant this Application and enjoin further 
enforcement of the Orders. 

3. Defendants Violate Plaintiffs’ Free Speech Rights. 
As Plaintiffs’ third and ninth causes of action, they assert facial and as-applied 

challenges pursuant to (1) 42 U.S.C. Section 1983 on the grounds that Defendants’ 
Orders violate the Free Speech Clause of the First Amendment to the U.S. 
Constitution, and (2) state law on the grounds that the Orders violate Article 1, 
Section 2 of the California Constitution. “[T]he California liberty of speech clause is 
broader and more protective than the free speech clause of the First Amendment.” 
Fantasyland Video, Inc. v. Cty. of San Diego, 496 F.3d 1040, 1042 (9th Cir. 2007). 
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However, in some areas, the protection afforded by the California liberty of speech 
clause is coterminous with that provided by the federal Constitution. Los Angeles All. 
For Survival v. City of Los Angeles, 22 Cal. 4th 352, 367, n.12 (2000). California 
courts treat the prior restraint and overbreadth doctrine similarly to federal courts. See 
Wilson v. Superior Court, 13 Cal.3d 652, 658-62 (1975) (relying mostly on federal 
citations to analyze prior restraint doctrine under California Constitution); In re J.M., 
36 Cal. App. 5th 668, 680 (2019) (citing some federal cases and paralleling 
overbreadth doctrine analysis under California Constitution with that under the U.S. 
Constitution). 

The Orders—by acting as a prior restraint to protected speech—are 
unconstitutional facially and as-applied because they impermissibly burden Plaintiffs’ 
right to freedom of speech under the First Amendment and California Constitution, 
Article 1, Section 2. See IDK, Inc. v. Clark Cnty., 836 F.2d 1185, 1191 (9th Cir. 1988) 
(stating that a law is facially unconstitutional if it impermissibly burdened the 
plaintiff’s rights, such as in the case of a prior restraint); U.S. Const., amend. I; Cal. 
Const., art. I, § 2. The term prior restraint is used “to describe administrative and 
judicial orders forbidding certain communications when issued in advance of the time 
that such communications are to occur.” Alexander v. United States, 509 U.S. 544, 
550 (1993) (citation omitted). “Religious worship and discussion are protected speech 
under the First Amendment.” Widmar v. Vincent (“Widmar”), 454 U.S. 263, 269, n. 6 
(1981).   

Here, the Orders, with the exception of Easter, ban all in-person, religious 
meetings by excluding faith-based services from a list of essential businesses, and 
prohibiting people from going outside their homes. Compl. at ¶¶ 31-50, 62-71. The 
Orders were issued before the protected speech was to occur because they prohibit 
congregating to engage in protected speech for the foreseeable future. Accordingly, 
the Orders are facially unconstitutional because they act as a prior restraint to 
protected speech: religious services.  
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The Orders are also facially unconstitutional on the separate basis that they are 
substantially overbroad.  See IDK, Inc., 836 F.2d at 1191 (stating that a law is facially 
unconstitutional if it impermissibly burdens the rights of third parties, such as in the 
case of an unconstitutionally overbroad law).  “Substantial overbreadth” is shown not 
where one shows that he can conceive of some impermissible applications of the 
order, but where one can show a significant number of situations where an order could 
be applied to prohibit constitutionally protected speech.  Houston v. Hill (“Houston”), 
482 U.S. 451 (1987) (ordinance--outlawing interruption of police officers while 
carrying out their duties--was unconstitutionally overbroad because it criminalized 
substantial amount of constitutionally protected speech and allowed police unfettered 
discretion in enforcement of the ordinance).  

Here, the purpose of the Orders is to slow the transmission rate of the COVID-
19 pandemic in California and its counties.  However, it virtually eliminates all in-
person, religious meetings (Compl. ¶¶ 37-39, 63-67), a form of protected speech 
(Widmar, 454 U.S. at 269, n.6), despite the fact that alternatives, such as drive-in 
services, would allow such religious speech without risking transmission.  This is a 
substantial burden because it covers the protected speech that every Californian who 
attends mosques, temples, synagogues, gurdwaras, and churches regularly usually 
would enjoy. In their current form, the Orders do not allow drive-in church services; 
unsigned clarifications from San Bernardino and Riverside County allowed such 
services for Easter, but not for any Sunday thereafter, nor exceptions for other 
faiths.  Compl. ¶¶ 37, 49-50. 

Not only this, but here, akin to Houston, law enforcement officers have 
unfettered discretion in enforcing the law because they are provided no standards as to 
when to enforce, or exempt some event from, the law.  Furthermore, violators of the 
Orders are liable for criminal penalties. Compl. ¶¶ 39, 67.  Because the Orders 
criminalize a substantial amount of protected speech that is unnecessary for their 
underlying purpose, and provide law enforcement officers no guidance as to 
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enforcement, the Orders are unconstitutionally overbroad, and this Court should grant 
injunctive relief. 

4. The Orders Ban All Public and Private Assembly in Violation of the 
First Amendment to the U.S. Constitution and California 
Constitution. 

“The right of free speech, the right to teach, and the right of assembly are, of 
course, fundamental rights.” Whitney v. California, 274 U.S. 357, 373 (1927). The 
First Amendment of the Constitution protects the “right of the people peaceably to 
assemble.” The Freedom of Assembly Clause was incorporated against the states in 
De Jonge v. Oregon, 299 U.S. 353 (1937).  The California Constitution also protects 
the right to freely assemble. See, e.g., Cal. Const. art. 1, § 3; People v. Chambers, 22 
Cal. App 2d 687, 706 (1937) (“laws should not infringe upon our guaranteed freedom 
of speech and lawful assembly.”). When a government practice restricts fundamental 
rights, it is subject to “strict scrutiny” and can be justified only if it furthers a 
compelling government purpose and, even then, only if no less restrictive alternative 
is available. See, e.g., San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16-17 
(1973); Dunn v. Blumstein, 405 U.S. 330 (1972).   

The Orders and Defendants’ enforcement thereof violate the First Amendment, 
both facially and as-applied to Plaintiffs. By denying Plaintiffs the ability to conduct 
services that complies with the CDC guidelines for social distancing, Defendants are 
in violation of the Freedom of Assembly Clause. Defendants cannot meet the no-less-
restrictive-alternative test. The CDC’s social distancing guidelines are appropriate to 
limit the spread of COVID-19. Imposing more restrictive requirements that target 
churches and their drive-in services while at the same time allowing restaurants, 
coffee shops, marijuana dispensaries to operate drive-ups is not the least restrictive 
means of achieving Defendants’ public safety goals. 

Requiring Plaintiffs to abstain from religious gatherings, despite substantial 
modifications to satisfy the public health interests at stake (modifications that have 
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been deemed acceptable in the cases of operations deemed “essential” by government 
decree), violates Plaintiffs’ Constitutional right to peaceably assemble.  

5. Defendants’ Orders Are Void for Reasons of Vagueness.  

A regulation is constitutionally void on its face when, as matter of due process, 
it is so vague that persons “of common intelligence must necessarily guess at its 
meaning and differ as to its application.” Connally v. General Const. Co., 269 U.S. 
385, 391 (1926); People ex rel. Gallo v. Acuna, 14 Cal.4th 1090, 1115 (1997). Vague 
laws “trap the innocent by not providing fair warning.” Grayned v. City of Rockford, 
408 U.S. 104, 108–109 (1972). If “arbitrary and discriminatory enforcement is to be 
prevented, laws must provide explicit standards for those who apply them.” Id. The 
problem with a vague regulation is that it “impermissibly delegates basic policy 
matters to policemen, judges, and juries for resolution on an ad hoc and subjective 
basis with the attendant dangers of arbitrary and discriminatory application.” Id.; see 
also Sessions v. Dimaya, 138 S. Ct. 1204, 1212 (2018). 

The Orders at issue in this case are so vague as to their scope and application as 
to run afoul of the Due Process Clause of the Fourteenth Amendment. Embedded 
within the State Order is a public health directive to shelter in place. The State Order 
itself merely orders the public to “heed” the public health directive, it does not appear 
to order compliance therewith; Webster’s Dictionary defines the word “heed” to mean 
“to give consideration or attention to”—not to “adhere” or comply. Despite this, state 
and local officials and the media have widely reported the State Order to require 
compliance with the public health directive by sheltering in place. The San Bernardino 
and Riverside Orders, for example, both state this.3 Complt. Ex. 2, ¶ 2; Ex. 3, ¶ 1 

 
3 The New York Times, for example, reported that “Gov. Gavin Newsom of 
California on Thursday ordered Californians—all 40 million of them—to stay in their 
houses….” As of the date of this filing, the article is available online at the following 
URL: https://www.nytimes.com/2020/03/19/us/California-stay-at-home-order-
virus.html. 
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(“Executive Order N-33-20 issued by the Governor of the State of California . . . 
ordered all individuals living in the State of California to stay home . . . .”). Given this 
ambiguity, neither Plaintiffs nor any other reasonable person can understand precisely 
what is being ordered, and what actions may result in criminal penalties, fines, or 
imprisonment. As such, the State Order is void for vagueness. 

The San Bernardino and Riverside Orders, and Defendants enforcement thereof, 
muddle the issue further. None of the Orders exempt specific religious holidays. 
Nevertheless, San Bernardino County explicitly exempted compliance during Easter 
weekend, only. Meuser Decl., Ex. 5. San Bernardino County officials have also stated 
that it “does not expect law enforcement to broadly impose citations on violators” and 
that “the expectation is that law enforcement will rely upon community members to 
use good judgment, common sense, and act in the best interest of their own health and 
the health of their loved ones and the community at large.” Meuser Decl., Ex. 2. In 
apparent self-contradiction, the Riverside Order states that “non-essential personnel . . 
. are prohibited from entry into any hospital or long-term care facility,” ostensibly 
banning “non-essential” people from seeking medical care. Complt., Ex. 3. Yet, that 
same Order states that “visitors” may be permitted access to hospitals under certain 
conditions. Complt., Ex. 3. 

No reasonable person can make sense of what conduct is permitted under the 
Orders and what conduct will result in criminal penalties.  

6. The Orders Violate Plaintiffs’ Substantive Due Process Rights 
Under the Fourteenth Amendment. 

The Orders and Defendants’ enforcement thereof violate Plaintiffs’ substantive 
due process rights secured by the Fourteenth Amendment to the U.S. Constitution. 
Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive 
any person of life, liberty, or property, without due process of law.” The fundamental 
liberties protected by this Clause include most of the rights enumerated in the Bill of 
Rights. See Duncan v. Louisiana, 391 U.S. 145, 147–149 (1968). In addition, these 
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liberties extend to certain personal choices central to individual dignity and autonomy, 
including intimate choices that define personal identity and beliefs. See, e.g., 
Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Griswold v. Connecticut, 381 U.S. 479, 
484–486 (1965). 

Plaintiffs’ rights to freedom of religion, assembly, speech, and travel are 
fundamental rights protected by the U.S. Constitution. See, e.g., Aptheker v. Secretary 
of State, 378 U.S. 500, 520 (1964); Kent v. Dulles, 357 U.S. 116, 127 (1958). When a 
government practice restricts fundamental right, as is the case here, it is subject to 
“strict scrutiny” and can be justified only if it furthers a compelling government 
purpose, and, even then, only if no less restrictive alternative is available. See, e.g. 
Memorial Hospital v. Maricopa Cnty., 415 U.S. 250, 257-258 (1974); Dunn, 405 U.S. 
at 339-341; Shapiro v. Thompson, 394 U.S. 618, 660 (1969); Maher v. Roe, 432 U.S. 
464, 488 (1977). 

Strict scrutiny applies to Plaintiffs’ claims because all three Orders mandate that 
Plaintiffs stay at home because Plaintiffs desired actions are not deemed essential, 
impinging on their fundamental rights to freedom of religion, assembly, speech, and 
travel. Defendants’ mandates are not “narrowly tailored” to further any compelling 
governmental interest. Defendants’ have granted numerous special exemptions to their 
bans on public gatherings, including for purportedly “essential” businesses and 
activities, provided that social distancing practices are observed; and even for out-of-
home religious services during Easter. Since these gatherings can be permitted, there 
can be no doubt that Defendants may, and therefore must, permit Plaintiffs to engage 
in equivalent constitutionally-protected activities provided that Plaintiffs also adhere 
to the social distancing guidelines.  

7. The Orders Violate Article 1, Section 1 of the California 
Constitution. 

All Californians “are by nature free and independent and have inalienable 
rights. Among these are enjoying and defending life and liberty, acquiring, possessing, 
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and protecting property, and pursuing and obtaining safety, happiness, and privacy. 
Cal. Const. art. 1, § 1. Understanding the basic fundamental right of liberty, California 
courts have held that Public Health Officials’ authority is limited. Before exercising 
their full powers to quarantine, there must be “reasonable grounds [] to support the 
belief that the person so held is infected.” Ex parte Martin, 83 Cal. App. 2d 164 
(1948). Public Health Officials must be able to show “probable cause to believe the 
person so held has an infectious disease …” Id.  

In a case that is somewhat analogous to what Californians are facing with the 
coronavirus pandemic of 2020, California courts found that Public Health Officials 
could not quarantine 12 blocks of San Francisco Chinatown because of nine deaths 
due to bubonic plague. See Jew Ho v. Williamson, 103 F. 10 (C.C. Cal. 1900); Wong 
Wai v. Williamson, 103 F. 1 (C.C. Cal. 1900). These courts found it “purely arbitrary, 
unreasonable, unwarranted, wrongful, and oppressive interference with the personal 
liberty of complainant” who had “never had or contracted said bubonic plague; that he 
has never been at any time exposed to the danger of contracting it, and has never been 
in any locality where said bubonic plague, or any germs of bacteria thereof, has or 
have existed.” Jew Ho, 103 F. at 10.  

In Jew Ho and Wong Wai, the courts found that there were more than 15,000 
people living in the twelve blocks of San Francisco Chinatown who were to be 
quarantined. The courts found it unreasonable to shut down the ability of over 15,000 
people to make a living because of nine deaths. This was one death for every 1,666 
inhabitants of Chinatown. As of July 1, 2020, San Bernardino and Riverside Counties 
have a combined population of 4,650,631 individuals and as of April 11, 2020, San 
Bernardino and Riverside Counties have a total of 66 coronavirus deaths. That is one 
death for every 70,464 inhabitants. 

California courts have found that “a mere suspicion [of a contagious disease], 
unsupported by facts giving rise to reasonable or probable cause, will afford no 
justification at all for depriving persons of their liberty and subjecting them to virtual 
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imprisonment under a purported order of quarantine.” Ex parte Arta, 52 Cal. App. 
380, 383 (1921) (emphasis added). Plaintiffs have never had or contracted said 
coronavirus; they have never been at any time exposed to the danger of contracting it, 
and have never been in any locality where said coronavirus, or any germs of bacteria 
thereof, are known to have existed. 

Requiring Plaintiffs to abstain from all religious gatherings, despite substantial 
modifications to satisfy the public health interests at stake, violates their California 
Constitutional liberty rights. 

8. Defendants Violate the Equal Protection Clause of the Fourteenth 
Amendment. 

As to Plaintiffs’ seventh claim, the Orders and Defendants’ enforcement thereof 
violate the Fourteenth Amendment, both facially and as applied to Plaintiffs. The 
Fourteenth Amendment of the Constitution provides that “[n]o State shall . . . deny to 
any person within its jurisdiction the equal protection of the laws.” U.S. Const. 
amend. XIV, § 1. Equal protection requires the state to govern impartially—not draw 
arbitrary distinctions between individuals based solely on differences that are 
irrelevant to a legitimate governmental objection. City of Cleburne, Tex. v. Cleburne 
Living Ctr., 473 U.S. 432, 446 (1985). 

Defendants intentionally and arbitrarily categorize individuals and conduct as 
either “essential” or “non-essential.” Compl. ¶¶ 31-34, 37, 63-65. Those persons 
classified as “essential,” or as participating in essential services, are permitted to go 
about their business and activities provided certain social distancing practices are 
employed. Id. Those classified as “nonessential,” or as engaging in non-essential 
activities, are required to stay in their residence, unless it becomes necessary for them 
to leave for one of the enumerated “essential” activities. Id. 

Strict scrutiny under the Equal Protection Clause applies where, as here, the 
classification impinges on a fundamental right, including the right to practice religion 
freely, to right to free speech and assembly, and the right to travel, among 
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others. Maynard v. U.S. Dist. Court for the Cent. Dist. of California, 701 F. Supp. 
738, 742 (C.D. Cal. 1988) (“When a law disadvantages a suspect class or impinges 
upon a ‘fundamental right,’ the court will examine the law by applying a strict 
scrutiny standard”), aff'd sub nom. Maynard v. U.S. Dist. Court for Cent. Dist. of 
California, 915 F.2d 1581 (9th Cir. 1990). Under strict scrutiny review, the law can be 
justified only if it furthers a compelling government purpose, and, even then, only if 
no less restrictive alternative is available. See, e.g. Memorial Hospital, 415 U.S. at 
257-258. 

 Defendants cannot satisfy strict scrutiny; their arbitrary classifications are not 
narrowly tailored measures (that further a compelling government interest) because 
defendants’ have granted numerous special exemptions to their bans on public 
gatherings, including for purportedly “essential” businesses and activities—provided 
that social distancing practices are observed—and even for out-of-home religious 
services during Easter. Since these gatherings can be permitted, there can be no doubt 
that Defendants must permit Plaintiffs to engage in equivalent constitutionally-
protected activities provided that Plaintiffs also adhere to the social distancing 
guidelines. 

B. Plaintiffs Face Imminent Irreparable Harm Absent Immediate 
Injunctive Relief 

“In a case like the one at bar, where the First Amendment is implicated, the 
Supreme Court has made clear that ‘[t]he loss of First Amendment freedoms, for even 
minimal periods of time, unquestionably constitutes irreparable injury’ for purposes of 
the issuance of a preliminary injunction.” College Republicans at San Francisco State 
University v. Reed, 523 F. Supp. 2d 1005, 1011 (N.D. Cal. 2007) (citing Sammartano 
v. First Jud. Dist. Ct., 303 F.3d 959, 973-74 (9th Cir. 2002), in turn citing Elrod v. 
Burns, 427 U.S. 347, 373 (1976)); see also S.O.C., Inc. v. Cnty. of Clark, 152 F.3d 
1136, 1148 (9th Cir. 1998) (holding that a civil liberties organization that had 
demonstrated probable success on the merits of its First Amendment overbreadth 
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claim had thereby also demonstrated irreparable harm). “In other words, the 
requirement that a party who is seeking a preliminary injunction show ‘irreparable 
injury’ is deemed fully satisfied if the party shows that, without the injunction, First 
Amendment freedoms would be lost, even for a short period.” Reed, 523 F. Supp. 2d 
at 1011. “Unlike a monetary injury, violations of the First Amendment ‘cannot be 
adequately remedied through damages.’” Americans for Prosperity Foundation v. 
Harris, 182 F. Supp. 3d 1049, 1058 (C.D. Cal. 2016) (citing Stormans, Inc. v. Selecky, 
586 F.3d 1109, 1138 (9th Cir. 2009)). 

Without an injunction preventing Defendants from further enforcing the Orders 
will suffer irreparable harm in the form of deprivation of fundamental freedoms 
secured by the First and Fourteenth Amendment to the U.S. Constitution and the 
California Constitution. Plaintiffs’ irreparable injuries cannot adequately be 
compensated by damages or any other remedy available at law. Thus, irreparable 
injury is clearly shown, necessitating the relief Plaintiffs seek in this Application. 

C. The Balance of Hardships Tips Decidedly in Plaintiffs’ Favor. 
In cases implicating constitutional rights, “the ‘balancing of the hardships’ 

factor also tends to turn on whether the challengers can show that the regulations they 
attack are substantially overbroad.” Reed, 523 F. Supp. 2d at 1101.  

Given Plaintiffs’ showing of the facially and as-applied invalidity of the vague, 
overbroad Orders, Plaintiffs necessarily have shown that leaving those Orders in place 
for even a brief period of time “would substantially chill the exercise of fragile and 
constitutionally fundamental rights,” and thereby constitute an intolerable hardship to 
Plaintiffs. Reed, 523 F.Supp.2d at 1101. As mentioned above, Defendants’ ban on 
communal religious services will deprive Plaintiffs, and potentially millions of other 
Californians, of their ability to exercise religious freedom as secured by the First and 
Fourteenth Amendments and Article 1 of the California Constitution. 

By contrast, temporarily enjoining Defendants’ enforcement of the Orders will 
not result in hardship to Defendants, who are in a position to adopt, at least on an 

Case 5:20-cv-00755-JGB-KK   Document 8   Filed 04/14/20   Page 32 of 35   Page ID #:105

App.256



 

23 
Plaintiffs’ Application for TRO and  Case No. 5:20-cv-00755-JGB-KK 
For OSC Re: Preliminary Injunction 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

interim basis, a more narrowly crafted set of equally applied provisions that enable the 
government to achieve any legitimate ends without unjustifiably invading First and 
Fourteenth Amendment freedoms. See id. In addition, Defendants will suffer no 
legitimate harm by accommodating a Plaintiffs’ exercise of fundamental rights in the 
same manner Defendants are accommodating thousands—and millions—of others 
engaged in secular activities. The Constitution demands no less. 

D. Injunctive Relief Is in the Public Interest  
“As the Ninth Circuit has consistently recognized, there is a significant public 

interest in upholding First Amendment principles.” Americans for Prosperity 
Foundation, 182 F. Supp. 3d at 1059 (internal citations omitted); see also Doe v. 
Harris, 772 F.3d 563, 683 (9th Cir.2014); Sammartano, 303 F.3d at 974. As such, the 
requirement that issuance of a preliminary injunction be in the “public interest” 
usually is deemed satisfied when it is clear that core constitutional rights would 
remain in jeopardy unless the court intervened. Reed, 523 F. Supp. 2d at 1101. The 
public is best served by preserving a foundational tenet of this American democracy: 
religious liberty. See Sammartano, 303 F.3d at 974 (“Courts considering requests for 
preliminary injunctions have consistently recognized the significant public interest in 
upholding First Amendment principles.”).  

As discussed above, Plaintiffs’ core constitutional rights to practice religion 
freely, free speech, due process, and equal protection, will remain in jeopardy so long 
as Defendants remain free to enforce their Orders. Accordingly, issuance of injunctive 
relief is proper, and the Court should grant this Application. 

II. THE COURT SHOULD DISPENSE WITH ANY BOND 
REQUIREMENT  
Rule 65(c) of the Federal Rules of Civil Procedure provides that a TRO or 

preliminary injunction may be issued “only if the movant gives security in an amount 
that the court considers proper to pay the costs and damages sustained by any party 
found to have been wrongfully enjoined or restrained.” Fed. R. Civ. P. 65(c). 
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However, the Court has discretion as to whether any security is required and, if so, the 
amount thereof. See, e.g., Jorgensen v. Cassiday, 320 F.3d 906, 919 (9th Cir. 2003).  

Plaintiffs request that the Court waive any bond requirement, because enjoining 
Defendants from unconstitutionally enforcing the orders as to religious activities will 
not financially affect Defendants, who already categorically exempt specified non-
religious activities from compliance. A bond would, however, be burdensome on 
already burdened Plaintiffs under these circumstances. See, e.g., Bible Club v. 
Placentia-Yorba Linda School Dist., 573 F. Supp. 2d 1291, fn. 6 (C.D. Cal. 2008) 
(waiving requirement of student group to post a bond where case involved “the 
probable violation of [the club’s] First Amendment rights” and minimal damages to 
the District of issuing injunction); citing Doctor John’s, Inc. v. Sioux City, 305 F. 
Supp. 2d 1022, 1043-44 (N.D. Iowa 2004) (“requiring a bond to issue before 
enjoining potentially unconstitutional conduct by a governmental entity simply seems 
inappropriate, because the rights potentially impinged by the governmental entity’s 
actions are of such gravity that protection of those rights should not be contingent 
upon an ability to pay.”). 

CONCLUSION 
Plaintiffs respectfully request that the Court grant Plaintiffs’ motion for a 

temporary restraining order, and issue an order to show cause why a preliminary 
injunction should not be issued, as follows: 

1. Defendants, as well as their agents, employees, and successors in office, 
shall be restrained and enjoined from enforcing, attempting to enforce, threatening to 
enforce, or otherwise requiring compliance with any prohibition on Plaintiffs’ 
engagement in religious services, practices, or activities at which the Center for 
Disease Control’s social distancing guidelines are followed. 

2. Defendants shall show cause, at a time and place to be directed by the 
Court, why a preliminary injunction should not issue requiring Defendants to act as 
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described in above; the temporary restraining order shall remain effective until such 
time as the Court has ruled on whether a preliminary injunction should issue. 
Such relief is necessary to prevent Defendants from further violating Plaintiffs’ 
constitutional rights, pending trial on the merits of Plaintiffs’ claims. 

Respectfully submitted, 

Date: April 14, 2020 DHILLON LAW GROUP INC. 
 
 By: /s/ Harmeet K. Dhillon    

HARMEET K. DHILLON (SBN: 207873) 
harmeet@dhillonlaw.com 
MARK P. MEUSER (SBN: 231335) 
mmeuser@dhillonlaw.com  
GREGORY R. MICHAEL (SBN: 306814) 
gmichael@dhillonlaw.com 
DHILLON LAW GROUP INC. 
177 Post Street, Suite 700 
San Francisco, California 94108 
Telephone: (415) 433-1700 
 
Attorneys for Plaintiffs 
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The Court GRANTS the application for temporary restraining order filed by 
Plaintiffs Wendy Gish, Patrick Scales, James Dean Moffatt, and Brenda Wood, 
(hereinafter “Plaintiffs”) against Defendants Gavin Newsom, in his official capacity as 
Governor of California; Xavier Becerra, in his official capacity as Attorney General of 
California; Erin Gustafson, in her official capacity as the San Bernardino County 
Acting Public Health Officer; John McMahon, in his official capacity as the San 
Bernardino County Sheriff; Robert A. Lovinggood, in his official capacity as a San 
Bernardino County Supervisor; Janice Rutherford, in her official capacity as a San 
Bernardino County Supervisor; Dawn Rowe, in her official capacity as a San 
Bernardino County Supervisor; Curt Hagman, in his official capacity as a San 
Bernardino County Supervisor; Josie Gonzales, in his official capacity as a San 
Bernardino County Supervisor; Cameron Kaiser, in his official capacity as the 
Riverside County Public Health Officer; George Johnson, in his official capacity as 
the Riverside County Executive Officer and Director of Emergency Services; Chad 
Bianco, in his official capacity as the Riverside County Sheriff; Kevin Jeffries, in his 
official capacity as a Riverside County Supervisor; Karen Spiegel, in her official 
capacity as a Riverside County Supervisor; Chuck Washington, in his official capacity 
as a Riverside County Supervisor; V. Manuel Perez, in his official capacity as a 
Riverside County Supervisor; and Jeff Hewitt, in his official capacity as a Riverside 
County Supervisor (hereinafter “Defendants”). 

The Court ENJOINS Defendants from enforcing, attempting to enforce; 
threatening to enforce; or otherwise requiring compliance with any prohibition on any 
faith based or religious services in the State of California where the faith based or 
religious services are being conducted within the guidelines for social distancing 
issued by the Center for Disease Control. 

Unless the Court enters this Temporary Restraining Order, all faith based or 
religious services will suffer irreparable harm. The government has substantially 
burdened and plans to continue to substantially burden the religious practice of 
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millions of Californians. 
Notice to the Defendants before entering this Temporary Restraining Order is 

not necessary. The facts in the Verified Complaint clearly show that immediate and 
irreparable injury, loss, or damage will result to Plaintiffs and all Californians who 
wish to freely exercise their religious rights will result before defendants may be heard 
in opposition. Mark Meuser, Plaintiffs’ lawyer, certified that he sent Defendants a 
copy of the complaint before the filing of this Motion for Temporary Restraining 
Order. 

The Court issues this Temporary Restraining Order without notice because of 
the immediate and ongoing harm to the fundamental constitutional right to free 
exercise of religion. Providing notice to Defendants before entering this Temporary 
Restraining Order would be impractical in such a short period of time. 

Plaintiffs do not need to post a security because enjoining defendants from 
prohibiting religious services that comply with the CDC guidance on social distancing 
does not interfere with Defendants’ rights. 

The Court ORDERS Defendants to show cause why a preliminary injunction 
should not issue in this matter. The Court will hold a telephonic hearing on the 
preliminary injunction motion on ________ at __:__ __M. Defendants shall file any 
opposition no later than ___________, and are encourage to consolidate briefs. 
Plaintiffs may file a reply no later than ___________.  

The Court ORDERS Plaintiffs’ lawyers to serve a copy of this Temporary 
Restraining Order on Defendants. 

IT IS SO ORDERED. 
 

Dated:           
U.S. District Court Judge 
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« Public Health officer orders face covering, electronic-only religious services
San Bernardino County mountains closed to snow play »

Get e-mail updates when this information changes.

Clarification of religious services and face-coverings order
Published April 8, 2020 | By County of San Bernardino

The need has arisen for clarification of a
Public Health Order and subsequent guidance
issued Tuesday regarding religious services
and face coverings.

The County acknowledges the manner in
which the order and guidance were created

and disseminated created unintended consequences and hardships. The County has taken steps to ensure
appropriate notice and coordination will occur in the future as we address the complicated and fast-moving crisis
faced by our community and the entire world.

“We recognize the need to act quickly to slow the spread of COVID-19 throughout San Bernardino County,” said
Board of Supervisors Chairman Curt Hagman. “But we also recognize that we must take into consideration the
myriad of impacts that can be felt in a large and diverse county, and be willing to provide clarification and make
adjustments while keeping our communities safe and healthy.”

The specific references to drive-in religious services so close to major religious observances taking place during
the next four days, for which organizations had already conducted considerable planning and incurred expenses,
are clarified as follows: Organizations that have planned such services for the coming weekend should proceed
with those services if they choose to do so and make every effort to prevent contact between congregants.

Regarding the use of face-coverings while driving, there is no need for drivers traveling alone or with members
of their households to wear face coverings unless they must lower their windows to interact with first
responders, food service workers, or others who are not members of their households.

Other clarifying guidance will be forthcoming.

On the subject of enforcement, the public is advised that although violation of a health order is a violation of the
California Health and Safety Code, the County does not expect law enforcement to broadly impose citations on
violators. The expectation is that law enforcement will rely upon community members to use good judgment,
common sense, and act in the best interests of their own health and the health of their loved ones and the
community at large. The imposition of penalties on members of the public who willfully and grossly disregard
public health orders by putting others at risk of exposure to this infectious disease is meant as a tool for law
enforcement to use as a deterrent.

San Bernardino County has 547 confirmed cases of COVID-19 and the deaths of 17 county residents have been
associated with the disease.

Various appropriate County departments and agencies have been working together since Jan. 25 to protect the
community from the COVID-19 pandemic.

COUNTYWIRE HOME SBCOUNTY HOME COMMENTS OR QUESTIONS

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 13 of 48   Page ID #:124

App.275



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

August 2019

July 2019

June 2019

May 2019

April 2019

March 2019

February 2019

January 2019

December 2018

November 2018

October 2018

September 2018

August 2018

July 2018

June 2018

May 2018

April 2018

March 2018

February 2018

January 2018

December 2017

November 2017

October 2017

September 2017

August 2017

July 2017

June 2017

May 2017

April 2017

March 2017

February 2017

January 2017

December 2016

November 2016

October 2016

September 2016

August 2016

July 2016

June 2016

May 2016

April 2016

March 2016

February 2016

January 2016

December 2015

November 2015

For information about the coronavirus crisis, visit the County’s coronavirus website at sbcovid19.com. New
information and resources are updated daily. The public can also contact the COVID-19 hotline from 9 a.m. to 5
p.m., Monday through Friday at (909) 387-3911, or email the County at coronavirus@dph.sbcounty.gov.

Aclaración de servicios religiosos y orden de cobertura de la cara.

Ha surgido la necesidad de aclaración de una Orden de Salud Pública y posterior orientación emitida el martes
en relación con los servicios religiosos y cobertura de la cara.

El Condado reconoce la manera en que la orden y la orientación fueron creados y difundidos creando
consecuencias y dificultades no deseadas. El Condado ha tomado medidas para asegurar que el aviso y la
coordinación apropiada ocurran en el futuro a medida mientras dirigimos la crisis complicada y de rápido
movimiento que enfrenta nuestra comunidad y el mundo entero.

“Reconocemos la necesidad de actuar rápidamente para frenar la propagación de COVID-19 en todo el condado
de San Bernardino”, dijo el Presidente de la Junta de Supervisores, Curt Hagman. “Pero también reconocemos
que debemos tener en cuenta la infinidad de impactos que se pueden sentir en un condado grande y diverso, y
estar dispuestos a proporcionar aclaraciones y hacer ajustes mientras mantenemos a nuestras comunidades
seguras y saludables”.

Las referencias específicas a los servicios religiosos tan cercanos a las principales celebraciones religiosas que se
llevaran a cabo durante los próximos cuatro días, por los cuales las organizaciones ya habían llevado a cabo una
planificación considerable y gastos incurridos, se aclaran de la siguiente manera: Las organizaciones que han
planificado dichos servicios para el próximo fin de semana deben proceder con esos servicios si así lo deciden y
hacer todo lo posible para evitar el contacto entre los congregantes.

Con respeto al uso de coberturas faciales mientras conducen, no hay necesidad de que los conductores que
viajen solos o con miembros de sus hogares usen cubiertas faciales a menos que deban bajar las ventanas para
interactuar con los socorristas, los trabajadores de servicios de alimentos u otras personas que no son miembros
de sus hogares.

Se presentarán otras orientaciones de clarificación.

En cuanto a la aplicación de la ley, se informa al público que aunque la violación de una orden de salud es una
violación del Código de Salud y Seguridad de California, el Condado no espera que Agencias de aplicación de la
ley impongan ampliamente citas a los infractores. La expectativa es que Agencias de aplicación de la ley confíen
en los miembros de la comunidad que utilicen el buen juicio, el sentido común y actúen en el mejor interés de su
propia salud y la salud de sus seres queridos y de la comunidad en general. La imposición de sanciones a los
miembros del público que descuidan deliberadamente las órdenes de salud pública poniendo a otros en riesgo
de exposición a esta enfermedad infecciosa se entiende como una herramienta para que Agencias de aplicación
de la ley la utilicen como elemento disuasorio.

El condado de San Bernardino tiene 547 casos confirmados de COVID-19 y la muerte de 17 residentes del
condado se ha asociado con la enfermedad.

Varios departamentos y agencias del Condado han estado trabajando juntos desde el 25 de enero para proteger
a la comunidad de la pandemia COVID-19.

Para obtener información sobre la crisis del coronavirus, visite el sitio web del coronavirus del Condado en
sbcovid19.com. La nueva información y los recursos se actualizan diariamente. El público también puede
comunicarse con la línea directa COVID-19 de 9 a.m. a 5 p.m., de lunes a viernes al (909) 387-3911, o enviar un
correo electrónico al Condado al coronavirus@dph.sbcounty.gov.

Leave a Reply
Your email address will not be published. Required fields are marked *

Comment 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 14 of 48   Page ID #:125

App.276



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

October 2015

September 2015

August 2015

July 2015

June 2015

May 2015

April 2015

March 2015

February 2015

January 2015

December 2014

November 2014

October 2014

September 2014

August 2014

July 2014

June 2014

May 2014

April 2014

March 2014

February 2014

January 2014

December 2013

November 2013

October 2013

September 2013

Categories

Aging and Adult Services

Animal Care and Control

Arrowhead Regional Medical Center

Assessor-Recorder-County Clerk

Auditor-Controller/Treasurer/Tax Collector

Behavioral Health

Big Bear Alpine Zoo

Board of Supervisors

Census

Child Support Services

Children and Family Services

Children's Fund

Children's Network

Clerk of the Board

Coalition Against Sexual Exploitation

Code Enforcement

Name * 

Email * 

Website 

Save my name, email, and website in this browser for the next time I comment.

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 15 of 48   Page ID #:126

App.277



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

Community Development and Housing

Community Vital Signs

County Administrative Office

County Fire

County Library

County Museum

County Surveyor

Countywide Plan

Disasters

District Attorney

Economic Development Agency

Environment

Environmental Health Services

Equal Opportunity Commission

Facilities Management

First 5 San Bernardino

Fleet Management

Government Works

Grand Jury

Homeownership Protection Program JPA

Housing Authority

Human Resources

Human Services

Information Services Department

Land Use Services

Office of Emergency Services

Office of Homeless Services

Preschool Services

Probation Department

Public Defender

Public Health

Public Works

Purchasing Department

Real Estate Services

Regional Parks

Registrar of Voters

San Bernardino County Employees' Retirement
Association

SANBAG

SBCERA

Sheriff's Department

South Coast AIr Quality Management District

Special Districts Department

Superintendent of Schools

Superior Court

Transitional Assistance Department

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 16 of 48   Page ID #:127

App.278



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

Uncategorized

Veterans Affairs

Workforce Investment Board

Meta

Log in

Entries RSS

Comments RSS

WordPress.org

Accessibility | Disclaimer | Privacy Policy
Copyright © 2013. All Rights Reserved. County of San Bernardino 385 N. Arrowhead Ave., San Bernardino, CA 92415

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 17 of 48   Page ID #:128

App.279



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 3 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 18 of 48   Page ID #:129

App.280



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 19 of 48   Page ID #:130

App.281



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 20 of 48   Page ID #:131

App.282



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 21 of 48   Page ID #:132

App.283



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 22 of 48   Page ID #:133

App.284



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 23 of 48   Page ID #:134

App.285



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 24 of 48   Page ID #:135

App.286



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 25 of 48   Page ID #:136

App.287



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 26 of 48   Page ID #:137

App.288



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 4 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 27 of 48   Page ID #:138

App.289



 see also Cantwell v. Connecticut

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 28 of 48   Page ID #:139

App.290



Catholic Charities of 
Sacramento, Inc. v. Superior Court

See e.g. Church of the Lukumi 
Babalu Aye, Inc. v. City of Hialeah

no

Thornhill v. State of Alabama Gatto v. Cty. of Sonoma

Id.

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 29 of 48   Page ID #:140

App.291



See, e.g. Tinker v. Des Moines Indep. Cmty. Sch. Dist.

Janus v. Am. Fed'n of State, Cty., & Mun. Employees, Council 
31

per se
See Karr v. Schmidt

Connally v. General Const. Co. People ex rel. 
Gallo v. Acuna

Ketchens v. Reiner

Grayned v. City of Rockford

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 30 of 48   Page ID #:141

App.292



not

Ex parte Martin
Jew Ho v. Williamson

Wong Wai v. Williamson

see also Ex parte Arta

each

Kent v. Dulles 

Id
Dunn v. Blumstein

See, e.g.
Memorial Hospital v. Maricopa County Dunn v. Blumstein

Shapiro v. Thompson

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 31 of 48   Page ID #:142

App.293



Dunn Dunn

Dunn

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 32 of 48   Page ID #:143

App.294



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 33 of 48   Page ID #:144

App.295



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 5 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 34 of 48   Page ID #:145

App.296



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 35 of 48   Page ID #:146

App.297



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 36 of 48   Page ID #:147

App.298



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 6 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 37 of 48   Page ID #:148

App.299



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 38 of 48   Page ID #:149

App.300



 see also Cantwell v. Connecticut

Catholic
Charities of Sacramento, Inc. v. Superior Court

See e.g. Church of 
the Lukumi Babalu Aye, Inc. v. City of Hialeah

no

Thornhill v. State of Alabama Gatto v. Cty. of Sonoma

Id.

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 39 of 48   Page ID #:150

App.301



See, e.g. Tinker v. Des Moines Indep. Cmty. Sch. Dist.

Janus v. Am. Fed'n of State, Cty., & Mun. Employees, 
Council 31

per se
See Karr v. Schmidt

Connally v. General Const. Co. People ex rel. 
Gallo v. Acuna

Ketchens v. Reiner

Grayned v. City of Rockford

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 40 of 48   Page ID #:151

App.302



not

Ex parte Martin
Jew Ho v. Williamson

Wong Wai v. Williamson

Ex parte Arta

each

Kent v. Dulles 

Id
Dunn v. 

Blumstein

See, e.g.
Memorial Hospital v. Maricopa County Dunn v. Blumstein

Shapiro v. Thompson

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 41 of 48   Page ID #:152

App.303



Dunn
Dunn

Dunn

most

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 42 of 48   Page ID #:153

App.304



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 43 of 48   Page ID #:154

App.305



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 7 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 44 of 48   Page ID #:155

App.306



 
  
April 10, 2020 
  
Riverside County 

NEWS RELEASE  
  
Contact: 
Brooke Federico 
(951) 743-0075 
bcfederico@rivco.org 
  

Drive-in religious services permitted this weekend 
only 
Drive-up church services that practice proper social distancing will be allowed this weekend in 
Riverside County, although the order to prohibit such activities will remain after Easter Sunday. 
  
The clarification is issued from County Executive Officer George Johnson, who is the Director of 
Emergency Services during emergencies and disasters. This clarification is issued today, April 10 
(Friday) and includes drive-up services for April 10, 11 and 12 (Easter). 
  
Health officials continue to believe that residents should remain at home and only travel for 
essential services, such as grocery shopping, trips to the pharmacy and purchasing gasoline. The 
order remains until April 30. 
  
They are also required to wear a face covering whenever they leave their residences. 
  
#   #   # 
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 ix 

(2)  Facts showing the existence and nature of the emergency: 

This appeal follows the April 23, 2020 Order of the U.S. District Court, 

Central District of California, which denied Plaintiffs-Appellants’ emergency 

motion for temporary and preliminary injunctive relief. A copy of the Order is 

attached here as Exhibit A. 

In a facially overbroad response to the coronavirus pandemic, at a time when 

Californians of faith need spiritual solace most, Defendants-Appellees—all of 

whom are California State and county officials—have criminalized communal 

religious gatherings across California. In March and April 2020, Appellees issued a 

series of orders requiring the public to shelter in place until further notice, 

including: (1) the March 19, 2020 Executive Order N-20-33 (“Executive Order”) 

issued by California Governor Gavin Newsom, attached here as Exhibit B; and (2) 

the April 7, 2020 “Order of the Health Officer of the County of San Bernardino for 

the Control of COVID-19” (the “San Bernardino Order”) attached here as Exhibit 

C. The Executive Order and San Bernardino Order are hereafter referred to as the 

“Shelter-In-Place Orders.” 1 

 

1 In the district court, Appellants also challenge a shelter-in-place order issued by 

Riverside County officials. Appellants understand that Riverside County now 

relies solely on the Executive Order for purposes of enforcement. See 

https://www.rivcoph.org/Portals/0/Documents/CoronaVirus/April/News/4.29.20_k

aiser_order_CLARIFICATION.pdf?ver=2020-04-29-160508-

500&timestamp=1588201557824. Accordingly, Appellants seek emergency 

injunctive relief as to the Executive Order and San Bernardino Order, only. 
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 x 

Despite nominally applying to all persons in California, the Shelter-In-Place 

Orders permit “essential” businesses (as determined by Appellees on an ad hoc 

basis) to continue operations provided they comply with social distancing 

protocols that by now have become familiar to all Americans—namely, by having 

customers remain six feet apart. These essential businesses include, for example, 

grocery stores, marijuana dispensaries, hardware stores, and shipping providers. 

No such accommodation is afforded to houses of worship and their 

congregants. Thus, Appellants—each of whom are practicing Christians, and three 

of whom are religious leaders in their respective communities—may lawfully stand 

six feet apart in line with dozens of strangers while waiting to pay for groceries. 

They may shop for hammers in aisle 6 with several strangers. They may linger in 

the wine section of any number of alcohol retailers in California for an unlimited 

time.  But if they attempt to enter their house of worship for the purpose of 

receiving or providing the Sacrament of Holy Communion, however, they are 

labeled criminals and may be arrested, imprisoned for up to ninety days, and fined 

up to one thousand dollars.  

There is only one meaningful difference between these activities: the 

activities permitted by the State are motivated by secular concerns (physical 

sustenance, home improvement/maintenance, or consuming alcohol), while the 

latter is motivated by religious conviction (spiritual sustenance). And yet, of these 
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 xi 

actions, the Shelter-In-Place Orders expressly criminalize only the actions 

undertaken with the religious purpose. Even though many other gatherings are also 

banned, the wide array of activities that are permitted under the Shelter-in-Place 

orders, makes it clear that the government has selected winners and losers in the 

enjoyment of civil rights in a manner that places religion at a lower level of 

importance than numerous secular actions. Falling woefully short of a neutral order 

of general applicability, the Shelter-In-Place Orders facially criminalize certain 

acts only when motivated by religious belief.2 This, the U.S. and California 

Constitutions do not abide, even for a day. 

On April 13, 2020, Appellants filed suit, challenging the Shelter-In-Place 

Orders and moving for a temporary restraining order and an order to show cause 

why preliminary injunctive relief should not issue. Dkts.3 1, 8. On April 23, 2020, 

following a full briefing and hour-long telephone hearing on the matter, the U.S. 

District Court, Central District of California issued an Order denying Plaintiffs-

Appellants’ motion. Ex. A. A copy of the reporter’s transcript of the hearing is 

 

2 Other examples include: (1) socially distancing in a park (permitted) versus 

socially distancing at a cemetery for a funeral (prohibited); (2) performing an 

elective surgery at a hospital (permitted) versus performing a baptism (prohibited); 

and (3) providing plumbing services at another’s home (permitted) versus 

providing the Sacrament of Reconciliation (prohibited). 

3 All citations to “Dkt.” in this filing refer to the district court’s docket for this 

case.  
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 xii 

attached here as Exhibit D. In it, the court did not grant Appellants’ request, in 

their moving papers and at the hearing, for a preliminary injunction hearing. 

With each passing moment, Appellants suffer irreparable harm of the worst 

caliber: a severe deprivation of religious liberty. This Court should therefore 

immediately enjoin enforcement of Appellees’ orders against religious activities 

that comply with the same social distancing protocols that “essential” businesses 

follow. See, e.g., Pickup v. Brown, No. 12-17681, 2012 WL 6869637, at *1 (9th 

Cir. Dec. 21, 2012) (granting an injunction pending an appeal following denial of 

preliminary injunction motion). 

(3) When and how counsel was notified:  

The undersigned counsel notified counsel for Appellees by email on April 

27, 2020 of Appellants’ intent to file a notice of appeal and to thereafter request 

that this Court expedite that appeal. On May 1, 2020, counsel further notified 

Appellees’ counsel and this Court of Appellants’ intent to file this Emergency 

Motion seeking interim injunctive relief. Appellees have indicated that they oppose 

Appellants’ request to expedite, but they have not yet indicated their position as to 

Appellants’ request for emergency injunctive relief. 

(4)  Timeliness and Relief Sought Below: 

On April 13, 2020, Appellants filed their Verified Complaint with the 

district court, followed by their emergency request for temporary and preliminary 
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 xiii 

injunctive relief on April 14, 2020. Dkts. 1, 8. A copy of the Verified Complaint is 

attached here as Exhibit E. Appellees filed oppositions to the motion on April 17, 

2020. Dkts. 13-15. Appellants filed their reply and motion for leave to file the 

same on April 19.4 Dkt. 30. On April 22, 2020, the district court held a telephonic 

hearing on Appellants’ motion, and later issued an Order denying the motion on 

April 23, 2020. Ex. A. 

Appellants filed their notice of appeal the following court day, April 27, 

2020. Dkt. 52. The transcript for the April 22 hearing was completed and received 

by counsel on April 30. See Dtks. 59-60. Appellants filed this Motion three days 

thereafter, on May 3, 2020. 

Appellants have proceeded in this matter as expeditiously as reasonably 

possible. They do so in the face of Appellees’ Shelter-In-Place Orders, which 

restrict access to ordinary business environs otherwise available to Appellants and 

their counsel. Further, since the district court has already refused to provide the 

interim injunctive relief of the same form sought by this Motion (or even a hearing 

on such relief), Appellants submit that filing a repetitive request with the district 

court for relief pending this appeal would be impracticable and waste judicial 

resources; the district court has already denied Appellants’ motion for injunctive 

 

4 As of the date of this filing, the district court has not yet issued any order on 

Appellants’ unopposed motion for leave to file the reply.  
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relief on the same set of facts, after a full briefing, and a nearly hour-long hearing. 

Accordingly, Appellants do not intend to file a separate motion in the district court 

for entry of an injunction pending this appeal. 
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INTRODUCTION 

Flouting the U.S. and California Constitutions, Appellees have unilaterally 

decided that communal religious worship is not “essential” during the current 

coronavirus crisis. Under Appellees’ Shelter-In-Place Orders, secular activities of 

an indistinguishable nature from religiously-motivated activities are still permitted, 

provided that certain social distancing protocols are observed. As a result, 

Appellants and their congregations are free to stroll down the busy aisles of their 

local grocery store; go to the hospital for certain types of elective surgeries; and 

even arrange for plumbers, electricians, and exterminators to come into their 

homes for extended periods. Yet, they cannot go to church; attend a baptism; 

gather to pray for the sick and dying; or even attend an outdoor funeral service for 

departed loved ones, regardless of the precautions they may take.  

The Shelter-In-Place Orders violate Appellants’ fundamental rights to 

religious liberty, freedom of speech and assembly, and due process and equal 

protection under the law. Accordingly, Appellants respectfully request that this 

Court grant their Emergency Motion and enjoin enforcement of the orders against 

religious activities compliant with the Center for Disease Control’s social 

distancing standards pending this appeal, or, alternatively, expedite this appeal. 
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STATEMENT OF JURISDICTION 

This Court may hear appeals from interlocutory orders of the District Court, 

which grant, continue, modify, refuse, or dissolve injunctions. See 28 U.S.C. § 

1292(a)(1). An order denying a temporary restraining order may be appealable if it 

is tantamount to the denial of a preliminary injunction. Religious Tech. Ctr., 

Church of Scientology Int’l, Inc. v. Scott, 869 F.2d 1306, 1308 (9th Cir. 1989) 

(citing Envtl. Defense Fund, Inc. v. Andrus, 625 F.2d 861, 862 (9th Cir. 1980)). 

This is so where the denial followed a “full adversary hearing” and if, “in the 

absence of review, the appellant would be effectively foreclosed from pursuing 

further interlocutory relief.” Andrus, 625 F.2d at 862.  

Here, this Court has jurisdiction over this appeal because the Order below is 

tantamount to the denial of a preliminary injunction. Appellants had moved for (1) 

a temporary restraining order and (2) an order to show cause why a preliminary 

injunction should not issue. Dkt. 8. The district denied their requests following a 

full briefing on the merits and a lengthy telephonic hearing, at which all parties 

were represented by counsel. Ex. D. 

At the conclusion of the hearing, Appellants’ counsel renewed their request 

for a further hearing on whether a preliminary injunction should issue. Ex. D. The 

Honorable Jesus G. Bernal responded by stating that he would “consider that,” and 
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thereafter issued the Order denying Appellants’ motion in full, and without setting 

any further hearing on Appellants’ request for a preliminary injunction. Exs. A, D. 

By denying Appellants’ motion, the district court effectively decided the 

merits of the case and foreclosed the possibility of any further interlocutory relief. 

In the Order, the district court erroneously held, for example, that “as acts of the 

executive in response to a national emergency, the [Shelter-In-Place] Orders are 

subject to only minimal scrutiny, which they easily survive.” Ex. A, p. 4. The court 

further held that “even absent consideration of greater leeway afforded to executive 

acts during a state of emergency, the [Shelter-In-Place] Orders do not violate 

Plaintiffs’ rights under traditional constitutional analysis,” because the orders 

survive rational basis review. Ex. A.  

The court’s decision, while incorrect, conclusively denies interlocutory 

injunctive relief. Given the evolving nature of the government’s response to the 

coronavirus outbreak, interlocutory relief may very well be the only relief 

Appellants may expect to achieve in this action. As such, the district court’s order 

is tantamount to an order denying injunctive relief altogether, which decision this 

Court has jurisdiction to review. 

FACTUAL BACKGROUND 

On March 13, 2020, President Donald J. Trump proclaimed a National State 

of Emergency following an outbreak of a novel coronavirus, COVID-19. Ex. E, ¶ 
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28. In the weeks since, the federal government’s projections of the anticipated 

national death toll from the virus has decreased substantially.5 Id. 

On March 4, 2020, California Governor Gavin Newsom proclaimed a State 

of Emergency as a result of the threat of COVID-19. Id. at ¶ 30. On March 19, 

2020, Newsom issued the Executive Order, requiring that “all residents . . . heed 

the current State public health directives.” Ex. B. The state public health directive 

requires “all individuals living in the State of California to stay home or at their 

place of residence except as needed to maintain continuity of operations of the 

federal critical infrastructure sectors . . . .” Id. The directive states that it “shall stay 

in effect until further notice.” Id. 

On March 22, 2020, the California Public Health Officer designated a list of 

“Essential Critical Infrastructure Workers.” Ex. L, p. 16-24. Included on the list of 

the “essential workforce” are variety of activities, including services provided by 

coffee baristas, grocery stores, and laundromats. The list also includes “faith based 

services that are provided through streaming or other technology.” Id. at p. 26. 

Accordingly, the Executive Order prohibits religious leaders from providing 

 

5 According to data released by the Center for Disease Control, the percentage of 

hospital visits for influenza-like illnesses (“ILI”) has fallen sharply in recent weeks 

and is currently lower than ILI rates at the end of 2019, before any known outbreak 

of COVID-19 in the United States. https://www.cdc.gov/coronavirus/2019-

ncov/covid-data/covidview/index.html. 
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communal religious services to their congregations, regardless of whether any non-

technological measures might be taken to reduce or eliminate the risk of the virus 

spreading, such as offering socially-distanced seating for family units, or mask and 

glove requirements. Ex. E, ¶ 34.  

On or about April 7, 2020, Dr. Erin Gustafson signed the San Bernardino 

Order. Ex. C. As with the Executive Order, the San Bernardino Order “allow[s] 

faith based services that are provided through streaming or other technology.” Id. 

The order also provides that any violation “is a crime punishable by fine, 

imprisonment, or both,” and that it will remain in effect “until rescinded.” Id.  

On April 8, 2020, San Bernardino County issued a “Clarification of religious 

services and face-covering order” stating that “[o]n the subject of enforcement, the 

public is advised that although violation of a health order is a violation of the 

California Health and Safety Code, the County does not expect law enforcement to 

broadly impose citations on violators.” Id. The Clarification further provided that 

religious organizations that “have planned [] services for the coming [Easter] 

weekend should proceed with those services if they choose to do so and make 

every effort to prevent contact between congregants.” Id. at ¶ 49.6 

 

6 In Governor Newsom’s opposition brief filed in the district court, he indicated 

that drive-in worship services were permitted under the Executive Order as a form 

of “other technology.” Dkt. 13. Thereafter, San Bernardino and Riverside Counties 

issued statements indicating that drive-in worship services would henceforth be 
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Appellant Patrick Scales’ church, Shield of Faith Family Church, Inc., is 

located in San Bernardino County.7 Id. at ¶ 51; Ex. I. He desires to hold in-person 

religious services for those congregants who desire to attend church. Ex. E, ¶ 52. 

Scales believes that he can hold such religious services and abide by social 

distancing tips recommended by the CDC by keeping congregants at least six feet 

apart and providing masks and gloves. Id. at ¶ 53. He believes that religious 

services are essential for the spiritual health of the congregation so that the 

congregants may exhort one another during these difficult times. Id. at ¶ 54. Scales 

recognizes that most of his congregants will stay at home, but he wants to be 

available for those who are healthy and feel that in-person church service can be 

safely attended with social distancing and other measures. Id. at ¶ 55. 

Appellant Wendy Gish attends Shield of Faith Family Church and would 

attend an in-person church service should it be made available to her.8 Id. at ¶ 56; 

Ex. G. She regularly attends church services and believes that she has a scriptural 

command to “not neglect meeting together.” Ex. E, ¶ 57. 

 

permitted. See https://www.pe.com/2020/04/17/riverside-san-bernardino-counties-

change-course-allow-drive-up-worship/. 

7 A copy of Scales’ declaration submitted to the district court is attached here as 

Exhibit I. 

8 A copy of Gish’s declaration submitted to the district court is attached here as 

Exhibit G. 

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-1, Page 19 of 35
(19 of 391)

App.342

https://www.pe.com/2020/04/17/riverside-san-bernardino-counties-change-course-allow-drive-up-worship/
https://www.pe.com/2020/04/17/riverside-san-bernardino-counties-change-course-allow-drive-up-worship/


 7 

Appellant James Moffatt’s church, Church Unlimited, is located in Riverside 

County.9 Id. at ¶ 73; Ex. H. Upon learning about the coronavirus, he immediately 

had his church building cleaned and disinfected. Ex. E, ¶ 74. Moffatt ensured that 

sanitizing materials were available to each person who entered his church and 

encouraged family units to sit at least six feet apart. Id. at ¶ 75. He encouraged 

anyone who was uncomfortable with gathering to stay at home. Id. at ¶ 76. He also 

encouraged anyone experiencing symptoms of illness to stay at home. Id. at ¶ 77. 

On April 9, 2020, Moffatt was threatened with a fine of one thousand dollars 

for holding a church service on April 5, 2020, Palm Sunday. Ex. H. But for the 

Executive Order, Moffatt would continue to hold in-person religious services in 

Riverside County, while taking the same social distancing precautions taken by the 

laundry list of “essential businesses” that continue to operate in the county, despite 

any prevalence of COVID-19. He believes that it is important for Christians to 

come together, remember, and celebrate all that Jesus has done for this world. Id. 

at ¶ 80.  

Appellant Brenda Wood’s church, Word of Life Ministries International Inc. 

is located in Riverside County.10 Id. at ¶ 82; Ex. J. Word of Life Ministries 

 

9 A copy of Moffatt’s declaration submitted to the district court is attached here as 

Exhibit H. 

10 A copy of Wood’s declaration submitted to the district court is attached here as 

Exhibit J. 
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International Inc. has approximately 20-30 regular attendees. Ex. E, ¶ 83. Wood 

believes Scripture commands her to provide opportunities for the believers to obey 

Hebrews 10:25 where the believers meet together and encourage one another. Id. at 

¶ 84. 

During a drive-up Easter Sunday service at her church, communion was 

served by an individual wearing a mask and gloves and the elements were pre-

packaged. Ex. J. The person serving Holy Communion used tongs to remove the 

communion cups from the pre-packaged box. Ex. E, at ¶ 88. At this time, Wood 

has postponed all baptisms at her church. Id. at ¶ 89. She would like to hold drive-

up church services every Sunday, including by following reasonable precautions 

while sharing Holy Communion with her congregation. Id. at ¶ 89. 

THE PROCEEDINGS BELOW 

On April 13, 2020, Appellants filed their Verified Complaint, followed by 

an emergency motion for a temporary restraining order and for an order to show 

cause why a preliminary injunction should not issue on April 14, 2020. Ex. E; Dkt. 

8. Appellees filed oppositions to the motion on April 17, 2020. Dkts. 13-15. 

Appellants filed their reply and motion for leave to file the same on April 19. Dkt. 

30. On April 22, 2020, the District Court held a telephonic hearing on Appellants’ 

motion, and later issued the Order denying the motion on April 24, 2020. Exs. A; 

D.  
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Appellants filed their notice of appeal on the following court day, April 27, 

2020. This Motion followed. 

RELIEF SOUGHT 

 Pursuant to Rule 8(a) of the Federal Rules of Appellate Procedure, Plaintiffs 

respectfully request that this Court grant injunctive relief pending the outcome of 

their appeal as follows: 

Defendants-Appellees, as well as their agents, employees, 

and successors in office, shall be restrained and enjoined 

from enforcing, attempting to enforce, threatening to 

enforce, or otherwise requiring compliance with any 

prohibition on Plaintiffs-Appellants’ engagement in 

religious services, practices, or activities at which the 

Center for Disease Control’s social distancing guidelines 

are followed.  

 

 Alternatively, Appellants request that this Court issue an order expediting 

this matter to the extent reasonably possible, including by requiring simultaneous 

briefing on the merits, and by scheduling a telephonic oral argument for the earliest 

date available with the Court. 

LEGAL STANDARD 

A temporary restraining order and preliminary injunction preserves the 

status quo and prevents irreparable harm until a decision may be reached on the 

merits. See Granny Goose Foods, Inc. v. Brotherhood of Teamsters & Auto Truck 

Drivers, 415 U.S. 423, 439 (1974); Stuhlbarg Int'l Sales Co., Inc. v. John D. Brush 

& Co., Inc., 240 F.3d 832, 839 n.7 (9th Cir. 2001).  
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This Court has established two sets of criteria for evaluating a request for 

injunctive relief. Earth Island Inst. v. United States Forest Serv., 351 F.3d 1291, 

1297 (9th Cir. 2003). Under the “traditional” criteria, a plaintiff must show (1) a 

strong likelihood of success on the merits, (2) a likelihood of irreparable injury to 

plaintiff if preliminary relief is not granted, (3) a balance of hardships favoring the 

plaintiff, and (4) advancement of the public interest. See, e.g., Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). Alternatively, injunctive relief may 

be appropriate when a movant raises “serious questions going to the merits” and 

the “balance of hardships tips sharply in the plaintiff’s favor,” provided that the 

plaintiff is able to show there is a likelihood of irreparable injury and that the 

injunction is in the public interest. All. for Wild Rockies v. Cottrell, 632 F.3d 1127, 

1131 (9th Cir. 2011). 

ARGUMENT  

I. THIS COURT SHOULD ENJOIN ENFORCEMENT OF 

APPELLEES’ SHELTER-IN-PLACE ORDERS AGAINST 

SOCIALLY-DISTANCED RELIGIOUS ACTIVITIES PENDING 

THIS APPEAL. 

 

A. Appellants Are Likely to Succeed on the Merits. 

 

Central to each of Appellants’ eleven causes of action asserted under the 

U.S. and California Constitutions is Appellees’ criminalization of gatherings for 
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religious purposes.11 Appellants are likely to succeed on each of their claims, and, 

at an absolute minimum, they have established serious constitutional questions 

concerning Appellants’ rights, such that immediate injunctive relief is proper. See 

Cottrell, 632 F.3d at 1131. 

1. The Shelter-In-Place Orders violate Appellants’ fundamental 

rights, including freedom of religion, assembly, speech, due 

process, and equal protection. 

 

The First Amendment to the U.S. Constitution prohibits government actors 

from enforcing any “law respecting an establishment of religion, or prohibiting the 

free exercise thereof.” U. S. Const. amend. I; see also Cantwell v. Connecticut, 310 

U.S. 296, 303 (1940). The California Constitution similarly protects the “[f]ree 

exercise and enjoyment of religion without discrimination or preference.” Cal. 

Const., Art. 1, § 4; see also Catholic Charities of Sacramento, Inc. v. Superior 

Court, 32 Cal. 4th 527, 562 (2004). “Religious worship and discussion are 

 

11 The Verified Complaint asserts the following causes of action: (1) violation of 

the Free Exercise Clause of First Amendment; (2) violation of the Establishment 

Clause of First Amendment; (3) violation of the Free Speech Clause of First 

Amendment; (4) violation of the First Amendment Freedom of Assembly; (5) 

violation of the Due Process Clause of Fourteenth Amendment by reason of 

vagueness; (6) violation of substantive rights protected by the Due Process Clause 

of Fourteenth Amendment; (7) violation of the Equal Protection Clause of 

Fourteenth Amendment; (8) violation of the Right to Liberty (Cal. Const. Art. 1, § 

1); (9) Freedom of Speech (Cal. Const. Art. 1, § 2); (10) Freedom of Assembly 

(Cal. Const. Art. 1, § 3); and (11) Free Exercise and Enjoyment of Religion (Cal. 

Const. Art. 1, § 4). Ex. E. 
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protected speech under the First Amendment.” Widmar v. Vincent, 454 U.S. 263, 

269, n. 6 (1981). 

“[I]f a law pursues the government’s interest ‘only against conduct 

motivated by religious belief,’ but fails to include in its prohibitions substantial, 

comparable secular conduct that would similarly threaten the government’s 

interest, then the law is not generally applicable” and is subject to strict scrutiny. 

Stormans, Inc. v. Wiesman, 794 F.3d 1064, 1079 (9th Cir. 2015) (citing Lukumi, 

508 U.S. at 542–46); see also Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 

508 U.S. 520, 546 (1993). Relatedly, the “First Amendment mandates 

governmental neutrality between religion and religion, and between religion and 

nonreligion.” McCreary Cnty., Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 

844, 860 (2005). 

Here, the Shelter-In-Place Orders violate the Free Exercise and 

Establishment Clauses of First Amendment and related protections provided by the 

California Constitution. The orders are simultaneously underinclusive—by 

permitting equally risky non-religiously motivated activities—and overinclusive—

by proscribing religious activities to a degree greater than necessary, as made 

evident by “essential” businesses being allowed to continue operations. See On 

Fire Christian Ctr., Inc. v. Fischer, No. 3:20-CV-264-JRW, 2020 WL 1820249, at 

*7 (W.D. Ky. Apr. 11, 2020) (granting a temporary restraining order against 
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Louisville’s prohibition on religious gatherings); First Baptist Church v. Kelly, No. 

20-1102-JWB, 2020 WL 1910021, at *6 (D. Kan. Apr. 18, 2020) (granting a 

temporary restraining order against Kansas State’s prohibition on religious 

gatherings).  

The orders are also unconstitutionally vague on their faces, indefinite in 

effect, and afford law enforcement unfettered discretion in deciding which 

religious ceremonies may be observed and which may not. Connally v. General 

Const. Co., 269 U.S. 385, 391 (1926) (holding that a regulation is constitutionally 

void on its face when, as matter of due process, it is so vague that persons “of 

common intelligence must necessarily guess at its meaning and differ as to its 

application.”); see also Sessions v. Dimaya, 138 S. Ct. 1204, 1212 (2018). This 

discretion has already been exercised by officials, who discriminatorily suspended 

the orders on an important day for Christians (Easter), without doing so on days 

important to other faiths.12  

When a government practice restricts fundamental rights, it is subject to 

strict scrutiny and can be justified only if it furthers a compelling government 

 

12 On April 8, 2020, San Bernardino County officials issued the Clarification, 

excepting religious services held on Easter weekend from the San Bernardino 

Order. Ex. F, p. 14. The Clarification further provided that the “County does not 

expect law enforcement to broadly impose citations on violators.” Id. On April 10, 

2020, Riverside County officials issued a similar statement, declaring that “[d]rive-

in religious services [would be] permitted [Easter] weekend, only.” Id. at p. 46.  
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purpose and, even then, only if no less restrictive alternative is available. See, e.g., 

San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16-17 (1973); Dunn v. 

Blumstein, 405 U.S. 330 (1972). 

In their current form, the Shelter-In-Place Orders do not allow any 

gatherings undertaken for a religious purpose, even those that can take place while 

maintaining CDC guidelines on social distancing. Exs. B-C. This is a substantial 

burden because it prohibits every Californian from attending religious services 

during this time of crisis; not all Californians own cars or have access to “other 

technology” needed to engage in communal worship while sheltering at home. 

Violators of the orders are liable for harsh criminal penalties including a fine of up 

to one thousand dollars and imprisonment for up to ninety days. The Shelter-In-

Place Orders are unconstitutional under the First and Fourteenth Amendments to 

the U.S. Constitution, and under Article One, Sections One through Four of the 

California Constitution. This Court should therefore immediately enjoin 

enforcement of the orders as to socially-distanced religious practices for the 

duration of this appeal.  

2. The presence of an emergency does not subjugate 

fundamental rights to executive whims. 

 

The district court improperly relied on Jacobson v. Commonwealth of 

Massachusetts, 197 U.S. 11 (1905) when reviewing Appellants’ claims, holding 

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-1, Page 27 of 35
(27 of 391)

App.350



 15 

that during a state of emergency executive actions are reviewed with “minimal 

scrutiny.” Ex. A. However, Jacobson is inapposite to the facts at hand.  

In Jacobson, the Supreme Court upheld a conviction under a Massachusetts 

statute that criminalized the defendant’s refusal to vaccinate himself from 

smallpox, despite the defendant’s assertion that the statute violated his Fourteenth 

Amendment rights. Jacobson, 197 U.S. at 12. Jacobson was decided decades 

before the First Amendment was held to apply to the States by incorporation; it 

was not a case involving religious liberty. See Gitlow v. New York, 268 U.S. 652 

(1925) (incorporating the Free Speech Clause against the States); De Jonge v. 

Oregon, 299 U.S. 353, 365 (1937) (Free Assembly Clause); Edwards v. South 

Carolina, 372 U.S. 229 (1963) (Right to Petition). As such, Jacobson does not, and 

could not, control this Court’s analysis of Appellants’ First Amendment claims.  

During the 115 years since Jacobson was decided, the Supreme Court has 

developed a substantial and durable body of case law establishing, unequivocally, 

that a state’s infringement of fundamental rights enshrined by the First Amendment 

to the U.S. Constitution are subject to the most rigorous from of judicial scrutiny: 

strict scrutiny. See, e.g., New York Times Co. v. United States, 403 U.S. 713, 717 

(1971) (“The word ‘security’ is a broad, vague generality whose contours should 

not be invoked to abrogate the fundamental law embodied in the First 

Amendment.”). The Court should not abandon this analysis here, for the first time.  
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Even under Jacobson, government action is still rendered unconstitutional if 

it “has no real or substantial relation to those objects, or is, beyond all question, a 

plain, palpable invasion of rights secured by the fundamental law.” Jacobson, 197 

U.S. at 31; see also Robinson v. Marshall, No. 2:19CV365-MHT, 2020 WL 

1847128 (M.D. Ala. Apr. 12, 2020) (granting a temporary restraining order to 

abortion providers) (appeal pending); First Baptist Church, No. 20-1102-JWB, 

2020 WL 1910021, at *3 (applying strict scrutiny to the plaintiff’s claims of 

constitutional violations arising from Kansas’ prohibition on public gatherings).  

Appellees cannot meet even the more deferential standard applied in 

Jacobson; their indefinite and total ban on gatherings undertaken for purposes of 

communal worship is beyond all question, a plain, palpable invasion of 

fundamental rights protected by the First and Fourteenth Amendments.  

B. Appellants Face Imminent Irreparable Harm Absent Immediate 

Injunctive Relief. 

 

“In a case like the one at bar, where the First Amendment is implicated, the 

Supreme Court has made clear that ‘[t]he loss of First Amendment freedoms, for 

even minimal periods of time, unquestionably constitutes irreparable injury’ for 

purposes of the issuance of a preliminary injunction.” College Republicans at San 

Francisco State University v. Reed, 523 F. Supp. 2d 1005, 1011 (N.D. Cal. 2007) 

(citing Sammartano v. First Jud. Dist. Ct., 303 F.3d 959, 973-74 (9th Cir. 2002), in 

turn citing Elrod v. Burns, 427 U.S. 347, 373 (1976)); see also S.O.C., Inc. v. Cnty. 
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of Clark, 152 F.3d 1136, 1148 (9th Cir. 1998). “Unlike a monetary injury, 

violations of the First Amendment ‘cannot be adequately remedied through 

damages.’” Americans for Prosperity Foundation v. Harris, 182 F. Supp. 3d 1049, 

1058 (C.D. Cal. 2016) (citing Stormans, Inc. v. Selecky, 586 F.3d 1109, 1138 (9th 

Cir. 2009)). 

Without an injunction preventing Appellees from further enforcing the 

Shelter-In-Place Orders, Appellants will suffer irreparable harm in the form of 

deprivations of fundamental freedoms secured by the First and Fourteenth 

Amendments to the U.S. and the California Constitutions. Thus, irreparable injury 

is shown and interim injunctive relief is proper. 

C. Appellants Satisfy the Remaining Factors for Injunctive Relief. 

“The fact that a case raises serious First Amendment questions compels a 

finding that there exists the potential for irreparable injury, or that at the very least 

the balance of hardships tips sharply in [movant’s] favor.” Sammartano, 303 F.3d 

at 973. The Shelter-In-Place Orders raise serious constitutional questions 

concerning the rights of Appellants. As such, the balance of hardships tips strongly 

in favor of granting relief. Finally, “it is always in the public interest to prevent the 

violation of a party’s constitutional rights.” G & V Lounge, Inc. v. Mich. Liquor 

Control Comm’n, 23 F.3d 1071, 1079 (6th Cir. 1994); see also Reed, 523 F. Supp. 

2d at 1101; Sammartano, 303 F.3d at 974.  
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II. ALTERNATIVELY, THE COURT SHOULD EXPEDITE THIS 

APPEAL. 

 

Pursuant to 28 U.S.C. § 1657, Fed. R. App. P. 27, and Circuit Rule 27-12, 

Appellants respectfully move in the alternative for expedited treatment of this case. 

Appellants request that the Court issue an order requiring simultaneous briefing on 

the merits. Alternatively, Appellants request that the Court set an expedited 

briefing schedule as follows: 

May 11, 2020: Appellants file their opening brief; 

May 21, 2020: Appellees file their responding brief; 

May 27, 2020: Appellants file their reply brief.  

Appellants further request that the Court schedule oral argument for as soon as 

practicable thereafter. Pursuant to Circuit Rule 27(a), Appellants notified 

Appellees of their intent to file this Motion, and counsel for Appellees have 

indicated that they oppose any expedited treatment of this appeal. 

 Appellants submit that their appeal warrants to be further expedited for the 

following reasons: 

1. As an appeal following the denial of temporary and preliminary 

injunctive relief, this matter is entitled to priority by statute. 28 U.S.C. § 1657. 

While the Court has already set an expedited briefing schedule pursuant to Circuit 

Rule 3-3, standard for all appeals following an order granting or denying 

preliminary injunctive relief, the current schedule provides that Appellees’ 
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answering brief is due on June 23, 2020. Under the current schedule, Appellants 

will be deprived of their fundamental rights for at least two additional months. 

2. This case presents constitutional issues of major and daily 

significance to millions of Californians. Recognizing the need for prompt review 

of constitutional issues relating to COVID-19, other courts have expeditiously 

reviewed those cases. See In re Abbott, 954 F.3d 772 (5th Cir. 2020) (granting writ 

of mandamus less than one week following the district court’s issuance of a 

preliminary injunction). 

3. As discussed above, Appellants continue to suffer irreparable harm 

with each passing moment. Appellees have criminalized communal religious 

worship in violation of Appellants’ fundamental rights.  

4. The Parties presented full briefs and argument to the district court on 

an even more expedited basis. The transcript of the hearing at the district court has 

already been prepared and is available to counsel. 

CONCLUSION 

For the foregoing reasons, Plaintiffs-Appellants respectfully request that this 

Court grant their Motion for injunctive relief pending their appeal, or, alternatively, 

expedite the appeal by requiring simultaneous or expedited briefing and setting 

oral argument for as soon as reasonably possible. 
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May 3, 2020 Respectfully submitted, 

/s/ Harmeet K. Dhillon    

Harmeet K. Dhillon 

Mark P. Meuser 

Gregory R. Michael 

DHILLON LAW GROUP INC. 

177 Post Street, Suite 700 

San Francisco, California 94108 

Telephone: (415) 433-1700 

 

Attorneys for Plaintiffs and Appellants 

Wendy Gish, Patrick Scales, James 

Dean Moffatt, and Brenda Wood 
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CERTIFICATE OF COMPLIANCE 

I hereby certify that the foregoing motion complies with the requirements of 
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CERTIFICATE OF SERVICE 
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Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by 

using the appellate CM/ECF system. 

 I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system. 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES—GENERAL 
 

Case No. EDCV 20-755 JGB (KKx) Date April 23, 2020 

Title Wendy Gish, et al. v. Gavin Newsom, et al. 
  

 

Present: The Honorable JESUS G. BERNAL, UNITED STATES DISTRICT JUDGE 

  
MAYNOR GALVEZ  Not Reported 

Deputy Clerk  Court Reporter 
   

Attorney(s) Present for Plaintiff(s):  Attorney(s) Present for Defendant(s): 

None Present  None Present 
 

 
Proceedings: Order DENYING Plaintiffs’ Emergency Request for Temporary 

Restraining Order (Dkt. No. 8) (IN CHAMBERS) 
 
Before the Court is an Emergency Request for Temporary Restraining Order filed by 

Plaintiffs Patrick Scales, Wendy Gish, James Dean Moffatt, and Brenda Wood.  (“Request,” 
Dkt. No. 8.)  The Court held a hearing on the Request on April 22, 2020.  After considering the 
papers filed in support of and in opposition to the Request and argument presented at the 
hearing, the Court DENIES the Request.   
 

I. BACKGROUND 
 

On April 13, 2020, Plaintiffs filed their complaint against Defendants Xavier Becerra and 
Gavin Newsom (collectively, “State Defendants”); Chad Bianco, Jeff Hewitt, Kevin Jeffries, 
George Johnson, Cameron Kaiser, V. Manuel Perez, Karen Spiegel, and Chuck Washington 
(collectively, “Riverside Defendants”); Erin Gustafson, John McMahon, Robert A. Lovingood, 
Janice Rutherford, Dawn Rowe, Curt Hagman, and Josie Gonzales (collectively, “San 
Bernardino Defendants”).  (“Complaint,” Dkt. No. 1.)  The Complaint alleges eleven causes of 
action: (1) Violation of Free Exercise Clause of First Amendment to U.S. Constitution; (2) 
Violation of Establishment Clause of First Amendment to U.S. Constitution; (3) Violation of 
Free Speech Clause of First Amendment to U.S. Constitution; (4) Violation of First Amendment 
Freedom of Assembly Clause; (5) Violation of Due Process Clause of Fourteenth Amendment to 
U.S. Constitution; (6) Violation of Due Process Clause of Fourteenth Amendment to U.S. 
Constitution; (7) Violation of Equal Protection Clause of Fourteenth Amendment to U.S. 
Constitution; (8) Right to Liberty (Cal. Const. Art. 1, § 1); (9) Freedom of Speech (Cal. Const. 
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Art. 1, § 2); (10) Freedom of Assembly (Cal. Const. Art. 1, § 3); and (11) Free Exercise and 
Enjoyment of Religion (Cal. Const. Art. 1, § 4). 

 
Plaintiffs filed the Request on April 13, 2020, the same day they filed the Complaint.  

(Request.)  In support of the Request, Plaintiffs filed:  
 

x Declaration of Mark Meuser (“Meuser Declaration,” Dkt. No. 8-2);  
x Declaration of Wendy Gish (“Gish Declaration,” Dkt. No. 8-3); 
x Declaration of James Moffatt (“Moffatt Declaration,” Dkt. No. 8-4);   
x Declaration of Patrick Scales (“Scales Declaration,” Dkt. No. 8-5);   
x Declaration of Brenda Wood (“Wood Declaration,” Dkt. No. 8-6); 

 
Defendants opposed the Request on April 17, 2020.  (“State Opposition,” Dkt. No. 13; 

“Riverside Opposition,” Dkt. No. 15; “San Bernardino Opposition,” Dkt. No. 18.)   In support 
of the State Opposition, State Defendants filed the Declaration of Todd Grabarsky.  (Grabarsky 
Declaration,” Dkt. No. 13-1.)  In support of the Riverside Opposition, Riverside Defendants 
filed: 

x Request for Judicial Notice (“Riverside RJN,” Dkt. No. 15-1); 
x Jason Anderson (“Anderson Declaration,” Dkt. No. 15-2);  
x Declaration of Kelly A. Moran, (“Moran Declaration,” Dkt. No. 15-3);  
x Declaration of Dr. Cameron Kaiser (“Kaiser Declaration,” Dkt. No. 15-4.) 

 
In support of the San Bernardino Opposition, San Bernardino Defendants filed a request for 
judicial notice.  (“San Bernardino RJN,” Dkt. No. 18-1.)  The Court held a telephonic hearing on 
April 22, 2020. 

 
II. REQUESTS FOR JUDICIAL NOTICE 

 
Riverside Defendants and San Bernardino Defendants separately submit unopposed 

requests for judicial notice.  (See Riverside RJN; San Bernardino RJN.)  A court may take judicial 
notice of an adjudicative fact not subject to “reasonable dispute,” either because it is “generally 
known within the territorial jurisdiction of the trial court,” or it is capable of accurate and ready 
determination by resort to sources whose “accuracy cannot reasonably be questioned.”  Fed. R. 
Evid. 201.  Under Federal Rule of Evidence 201, “[a] court must take judicial notice if a party 
requests it and the court is supplied with the necessary information.”  Fed. R. Evid. 201(c)(2).   

 
Judicial notice is appropriate here.  The documents at issue are publicly available and not 

subject to reasonable dispute.  Moreover, Defendants request only that the Court take judicial 
notice of the contents of the documents, not of the truth of those contents.  Accordingly, the 
Court GRANTS the Riverside RJN and the San Bernardino RJN. 

 
III. FACTS 

 
On December 31, 2019, China reported incidents of a pneumonia of unknown cause 
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 to the World Health Organization.  Since then, that infectious disease, which came to be known 
as coronavirus disease 2019 (COVID-19), has swept the globe, infecting millions and killing 
nearly two hundred thousand people.1 
 

Defendant Newsom, the Governor of California, declared a State of Emergency in 
California on March 4, 2020.  (Complaint ¶ 30; Grabarsky Declaration, Exhibit 1.)  On March 19, 
2020, the Defendant Newsom issued Executive Order N-33-20, which directed all California 
residents to heed the State’s public health directives relating to COVID-19, including the March 
19, 2020 Order of the State Public Health Officer (“State Order”).  (Complaint ¶ 31; Grabarsky 
Declaration, Exhibit 3.)  The State Order requires “all individuals living in the State of California 
to stay home or at their place of residence except as needed to maintain continuity of operations 
of the federal critical infrastructure sectors.”  (Grabarsky Declaration, Exhibit 3.)  On March 22, 
2020, the Public Health Officer designated a list of “Essential Critical Infrastructure Workers,” 
including “[f]aith based services that are provided through streaming or other technology.”  
(Grabarsky Declaration, Exhibit 4.) 

 
Defendant Kaiser, Riverside County’s Public Health Officer, issued a Declaration of 

Local Health Emergency in Riverside County on March 8, 2020.  (Kaiser Declaration ¶ 10.)   On 
April 6, 2020, Defendants Kaiser and Johnson issued an Amended Order of the Health Officer 
for the County of Riverside and of the County Executive Officer as Director of Emergency 
Services (“Riverside Order”).  (Complaint ¶ 62; Kaiser Declaration ¶ 10, Exhibit I.)  The 
Riverside Order prohibits “[a]ll public or private gatherings . . . including, but not limited to an 
auditorium, . . . church, . . . or any other indoor or outdoor space used for any non-essential 
purpose including, but not limited to . . . church . . . .” (Complaint ¶ 63; Kaiser Declaration, 
Exhibit I.)  Consistent with the State Order, the Riverside Order exempts essential business, 
including “courts of law, medical providers . . . daycare and child care . . . [and] necessary 
shopping at fuel stations, stores or malls,” provided that a “state and federal guidelines for 
infection control” are observed.  (Complaint ¶ 64; Kaiser Declaration Exhibit I.) 

 
The County of San Bernardino Board of Supervisors declared a Local Health Emergency 

in San Bernardino County on March 10, 2020.  (San Bernardino RJN, Exhibits F and G.)  On 
April 7, 2020, Defendant Gustafson, the San Bernardino Health Officer, signed the Order of the 
Health Officer of the County of San Bernardino for the Control of COVID-19 (“San Bernardino 
Order”).  (Complaint ¶ 36; San Bernardino RJN, Exhibit I.)  The San Bernardino Order 
“allow[s] faith based services that are provided through streaming or other technology, while 
individuals remain in their homes, but does not allow individuals to leave their home for driving 
parades or drive-up services, or for picking up non-essential items.”  (Complaint ¶ 37; San 
Bernardino RJN, Exhibit I.) 
 

1 World Health Organization, Coronavirus Disease 2019 Situation Report, April 23, 2020
https://www.who.int/docs/default-source/coronaviruse/situation-reports/20200423-sitrep-94-
covid-19.pdf?sfvrsn=b8304bf0_4 
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IV. LEGAL STANDARD 
 

The purpose of a temporary restraining order is to preserve the status quo and prevent 
irreparable harm until a hearing may be held on the propriety of a preliminary injunction.  See 
Reno Air Racing Ass’n, Inc. v. McCord, 452 F.3d 1126, 1131 (9th Cir. 2006).  The standard for 
issuing a temporary restraining order is identical to the standard for issuing a preliminary 
injunction.  Lockheed Missile & Space Co. v. Hughes Aircraft Co., 887 F. Supp. 1320, 1323 
(N.D. Cal. 1995); see Stuhlbarg Intern. Sales Co., Inc. v. John D. Brushy and Co., Inc., 240 F.3d 
832, 839 n.7 (9th Cir. 2011). 
 

“A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on 
the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the 
balance of equities tips in his favor, and that an injunction is in the public interest.”  Winter v. 
Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  The Ninth Circuit employs the “serious 
questions” test, which states “‘serious questions going to the merits’ and a balance of hardships 
that tips sharply towards the plaintiff can support issuance of a preliminary injunction, so long as 
the plaintiff also shows that there is a likelihood of irreparable injury and that the injunction is in 
the public interest.”  Alliance for Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011).  
“A preliminary injunction is an ‘extraordinary and drastic remedy.’  It should never be awarded 
as of right.”  Munaf v. Geren, 553 U.S. 674, 690 (2008) (citation omitted).  When seeking a 
temporary restraining order through an ex parte application, a plaintiff must further show that he 
is without fault in creating the crisis necessitating the bypass of regular motion procedures.  See 
Mission Power Eng’g Co. v. Cont’l Gas Co., 883 F. Supp. 488, 492–93 (C.D. Cal. 1995).  The 
propriety of a temporary restraining order, in particular, hinges on a significant threat of 
irreparable injury, Simula, Inc. Autoliv, Inc., 175 F.3d 716, 725 (9th Cir. 1999), that must be 
imminent in nature, Caribbean Marine Serv. Co. v. Baldridge, 844 F.2d 668, 674 (9th Cir. 1988). 

 
V. DISCUSSION 

 
Plaintiffs request that the Court enjoin enforcement of the State Order, Riverside Order, 

and San Bernardino Order (collectively, “Orders”) to “Plaintiffs’ engagement in religious 
services, practices, or activities at which the Center for Disease Control’s social distancing 
guidelines are followed.”  (Request at 24.)   To succeed, Plaintiffs must demonstrate that they 
are likely to succeed on their claims that the Orders violate their constitutional rights and 
demonstrate that the other factors weigh in favor of granting the temporary restraining order.   

 
A. Success on the Merits or Serious Questions 
 

Plaintiffs assert that the Orders violate their constitutionally protected rights, including 
their right to the free exercise of religion.  (Request at 9–21.)  In response, Defendants argue that 
Plaintiffs will not succeed on their constitutional claims for two reasons:  First, as acts of the 
executive in response to a national emergency, the Orders are subject to only minimal scrutiny, 
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which they easily survive.2  (State Opposition at 7–14.)  Second, even absent consideration of 
greater leeway afforded to executive acts during a state of emergency, the Orders do not violate 
Plaintiffs’ rights under traditional constitutional analysis.  (State Opposition at 14–19; Riverside 
Opposition at 16–34; San Bernardino Opposition at 11–17.) 
 

1. Exercise of Executive Powers During State of Emergency 
 

State Defendants argue that because the Orders are temporary executive actions taken in 
response to a national emergency, they are entitled to substantial judicial deference and not 
subject to traditional constitutional scrutiny.  (State Opposition at 7–14.)  The Court agrees: 
Defendants have a right to protect California residents from the spread of COVID-19—even if 
those protections temporarily burden constitutional rights to a greater degree than normally 
permissible. 

 
 The Supreme Court held over a century ago that “a community has the right to protect 

itself against an epidemic of disease which threatens the safety of its members.”   Jacobson v. 
Commonwealth of Massachusetts, 197 U.S. 11, 27 (1905).  The COVID-19 pandemic threatens 
the lives of all Californians: indeed, nearly 1,500 have already died.3  The virus has proven to be 
extremely contagious—it is airborne and can linger on surfaces for days.4  Because asymptomatic 
and pre-symptomatic carriers of the virus can infect others, a belief that one “has never had or 
contracted the coronavirus . . . been at any time exposed to the danger of contracting it . .  . and 
has never been in close proximity to any locality where said coronavirus has or have existed” is 
largely meaningless.   (See Complaint ¶¶ 58, 79.)  Anyone could be an unknowing, undetectable 
vector for the virus at any time.  For these reasons, government and health officials have 
struggled to contain the virus.  Without a vaccine, measures limiting physical contact between 
citizens, such as the Orders, are widely recognized as the only way to effectively slow the spread 
of the virus.   
 

Undoubtedly, the Orders—and the similar orders in effect around the country—restrict 
the rights and freedoms normally enjoyed by citizens.  The residents of California are confined to 
their homes, unable to gather with friends and family, unable to attend political rallies, unable to 
enjoy art and recreation, and largely unable to work or go to school.  The Orders also prevent 
Plaintiffs (and all other California residents) from gathering for in-person worship or laying hands 
upon each other.  Because Plaintiffs’ religious beliefs compel them to do these things, the Orders 

2 Although only the State Defendants advance this argument, the Court will apply it to all 
three orders. 

3 Tracking Coronavirus in California, Los Angeles Times 
https://www.latimes.com/projects/california-coronavirus-cases-tracking-outbreak/ (last 
accessed April 23, 2020.) 

4 Neeltje van Doremalen, Ph.D., et al., Aerosol and Surface Stability of SARS-CoV-2 as 
Compared with SARS-CoV-1, N. England J. Med. 2020; 382:1564-1567 
https://www.nejm.org/doi/full/10.1056/NEJMc2004973  (last accessed April 23, 2020.) 
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do burden Plaintiffs’ unrestrained exercise of their religion.  But the Constitution does not 
guarantee “an absolute right in each person to be, at all times and in all circumstances, wholly 
freed from restraint.”  Jacobson, 197 U.S. at 26.   Indeed, “[t]he right to practice religion freely 
does not include liberty to expose the community . . . to communicable disease.”  Prince v. 
Massachusetts, 321 U.S. 158, 166–67 (1944). 

 
Recognizing that the need to protect the public may trump individual rights during a 

crisis, the Supreme Court has held that states and municipalities have greater leeway to burden 
constitutionally protected rights during public emergencies:   

 
In every well-ordered society charged with the duty of conserving the safety of its 
members the rights of the individual in respect of his liberty may at times, under 
the pressure of great dangers, be subjected to such restraint, to be enforced by 
reasonable regulations, as the safety of the general public may demand. 

 
Jacobson, 197 U.S. at 29; see also United States v. Caltex, 344 U.S. 149 (1952) (acknowledging 
that “in times of imminent peril—such as when fire threatened a whole community—the 
sovereign could, with immunity, destroy the property of a few that the property of many and the 
lives of many more could be saved”).  When responding to the COVID-19 pandemic, therefore, 
Defendants “may implement emergency measures that curtail constitutional rights so long as the 
measures have at least some ‘real or substantial relation’ to the public health crisis and are not 
‘beyond all question, a plain, palpable invasion of rights secured by the fundamental law.’”  In re 
Abbott, 2020 WL 1685929, at *7 (5th Cir. Apr. 7, 2020) (quoting Jacobson, 197 U.S. at 31).  In 
other words, during an emergency, traditional constitutional scrutiny does not apply.  Instead, 
any measures that limit or suspend constitutional rights (1) must have a “real or substantial 
relation” to the crisis and (2) must not represent “plain, palpable” invasions of clearly protected 
rights. Jacobson, 197 U.S. at 31. 
 

The Orders easily meet that test.  First, they have a substantial relation to the COVID-19 
crisis: they require the physical distancing that is needed to slow the spread of the virus.  Second, 
there is no “plain, palpable invasion” of Plaintiffs’ free exercise of religion.  While Plaintiffs are 
unable to gather together in-person, they are free to gather virtually or over the phone.  They are 
also free to gather in-person with the members of their household.  They remain free to practice 
their religion in whatever way they see fit so long as they remain within the confines of their own 
homes.  Although physical contact with others is curtailed, a wide swath of religious expression 
remains untouched by the Orders.  The Orders, therefore, do not represent a plain or palpable 
invasion of the general right to free exercise of religion.  Accordingly, the Orders are likely a 
permissible exercise of executive authority during a national emergency. 
 

2. Traditional Constitutional Analysis  
 

Because the Orders survive the minimal scrutiny required where executive action taken in 
response to an emergency, the Court need not determine whether the Orders likewise survive 
traditional constitutional analysis.  But they do: the Request must also be denied because the 
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Orders likely do not impermissibly infringe on Plaintiffs’ constitutional rights even when 
applying the traditional constitutional scrutiny.   

 
a. Free Exercise of Religion 

 
Plaintiffs argue that the Orders target religion and must therefore be subjected to a strict 

scrutiny analysis.  (Request at 9–11.)  Defendants respond that the Orders are neutral and 
generally applicable and therefore only rational basis review applies.  (State Opposition 15–16; 
Riverside Opposition at 16–19; San Bernardino Opposition at 11–13.)  “In assessing neutrality 
and general applicability, courts evaluate both ‘the text of the challenged law as well as the effect 
. . . in its real operation.”  Parents for Privacy v. Barr, 949 F.3d 1210, 1234 (9th Cir. 2020). 

 
The Orders are neutral on their faces: they “make no reference to any religious practice, 

conduct, belief, or motivation.”  Stormans, Inc. v. Wiesman, 794 F.3d 1064, 1076 (9th Cir. 2015).   
While they do list faith-based gatherings as a type of in-person gathering that is prohibited, faith-
based gatherings are referenced as an example—they are not the target of the Orders.  (See e.g., 
Kaiser Declaration Exhibit I (prohibiting all gatherings including those for “church”).)  Facial 
neutrality does not require freedom from any mention of religion, instead “the minimum 
requirement of neutrality is that a law not discriminate on its face.”  Church of the Lukumi Babalu 
Aye, Inc. v. City of Hialeah, 508 U.S. 520, 533 (1993) (emphasis added).  Because the orders 
apply to both religious and secular gatherings, they do not discriminate, and are therefore facially 
neutral.   

 
The Orders are also neutral in operation: they apply to both religious and secular conduct 

and do not “substantially underinclude nonreligiously motivated conduct that might endanger 
the same governmental interest that the law is designed to protect.”  See Stormans, 794 F.3d at 
1079.  The Supreme Court has long recognized that “[o]fficial action that targets religious 
conduct for distinctive treatment cannot be shielded by mere compliance with the requirement of 
facial neutrality.”  Church of the Lukumi Babalu Aye, 508 U.S. at 534.  Plaintiffs have presented 
no evidence that the Orders target religious conduct over secular conduct.  And a review of the 
Orders demonstrates that both secular and religious conduct are prohibited equally.  The 
majority of the prohibited conduct is secular: schools are closed, restaurants are shuttered, 
concerts and sporting events are canceled; citizens cannot visit public recreation spaces or gather 
with friends who live outside of their household; non-essential workers fortunate enough to still 
have jobs must work from home.   Far from singling out religious conduct for additional 
restrictions, the State Order identifies workers preparing religious videoconferences as essential 
workers—an exception that facilitates religious conduct.  Similar exceptions have not been made 
for sports, concerts, or non-essential work events.  The Orders, therefore, are not restrictions 
against religion in disguise.  They are generally applicable restrictions on gatherings of all kinds. 
 

Plaintiffs argue that the Orders are underinclusive of secular activities that may also 
contribute to the spread of COVID-19 because they allow grocery stores, fast food restaurants, 
and marijuana dispensaries to remain open.  (Request at 10.)   But these are all essential services: 
without access to the food and medicines sold at these locations, more citizens would become ill 
or die.  And despite social distancing the virus is spreading at these locations—grocery store 
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employees are falling ill and dying.5   If the state applies the same rules to in-person religious 
gatherings as it does to grocery stores, people will get sick and die from attending religious 
gatherings just as they are dying from working in grocery stores.    

 
Moreover, because the risk of transmission increases with every out-of-home contact, it is 

necessary to suspend non-essential activities so that essential functions can be less dangerous.  
Many older and immunocompromised people must leave their homes to purchase food and 
medicine.  Grocery store employees, food preparers, delivery drivers, pharmacists, and other 
essential workers must go to work to ensure that California residents have what they need to 
survive.  These individuals risk contracting the virus when performing these essential tasks.  If 
those that they encounter engage in non-essential contacts, the risk of transmission increases.  
But if everyone limits their out-of-home contacts to only essential tasks, the risk decreases.  
When we all reduce our contacts to the minimum possible level, the rates of transmission go 
down.  In sum, Californians need to stay home whenever possible to protect those who cannot.   

 
Finally, as Defendants argued at the hearing, constitutional analysis only requires that the 

Court compare the prohibited religious conduct with analogous secular conduct when assessing 
underinclusivity.  See Stormans, Inc. v. Wiesman, 794 F.3d 1064, 1079 (9th Cir. 2015) (holding 
that a law is only fatally underinclusive if it prohibits religious conduct but not “comparable 
secular conduct”).  An in-person religious gathering is not analogous to picking up groceries, 
food, or medicine, where people enter a building quickly, do not engage directly with others 
except at points of sale, and leave once the task is complete.  Instead, it is more analogous to 
attending school or a concert—activities where people sit together in an enclosed space to share a 
communal experience.  Those activities are prohibited under the Orders.  Because the Orders 
treat in-person religious gatherings the same as they treat secular in-person communal activities, 
they are generally applicable.   
 

Because the Orders are facially neutral and generally applicable, they are subject to 
rational basis review.  Stormans, Inc., 794 F.3d at 1075–76.  And they easily survive rational basis: 
the social distancing measures implemented by the Order are rationally related to slowing the 
spread of COVID-19—a state interest that is not only legitimate but compelling.  Accordingly, 
the Orders likely do not violate the Free Exercise Clause. 

 
b. Establishment of Religion 

 
A government action violates the Establishment Clause if it lacks a “secular legislative 

purpose” or endorses religion.  Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971); see also Trunk 
v. City of San Diego, 629 F.3d 1099, 1106 (9th Cir. 2011) (noting that “the Supreme Court 

5 Dalvin Brown, COVID-19 Claims Lives of 30 Grocery Store Workers, Thousands More May 
Have It, Union Says, USA Today, 
https://www.usatoday.com/story/money/2020/04/14/coronavirus-claims-lives-30-grocery-
store-workers-union-says/2987754001/ (last accessed April 23, 2020.) 

(continued . . . ) 
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essentially has collapsed the[] last two prongs [of the test articulated in Lemon] to ask whether 
the challenged governmental practice has the effect of endorsing religion.”)  The Orders do 
neither.  First, they serve the important secular purpose of slowing the spread of COVID-19.  
Second, they do not endorse any religion: the order bans gatherings for all religions along with 
secular gatherings.6   Accordingly, the Orders likely do not violate the Establishment Clause. 
 

c. Other Alleged Constitutional Violations 
 

Plaintiffs make several other claims for violations of their rights under the U.S. and 
California Constitutions.  (Request at 12–20.)  Each of these, however, is premised on Plaintiffs’ 
argument that the Orders impermissibly restrict their religious exercise.  (See, e.g., Request at 13 
(arguing that the Orders are an unconstitutional prior restraint on speech because religious 
worship is protected speech).)  Because the Court concludes that the Orders do not 
impermissibly restrict Plaintiffs’ free exercise of religion, Plaintiffs’ other claims likely fail as 
well. 

 
B. Remaining TRO Factors 
 

Defendants have shown that because the Orders are likely a proper exercise of executive 
authority in a state of emergency they are entitled to enhanced deference, even where they 
infringe on typically protected rights.  Moreover, even applying a traditional constitutional 
analysis, Plaintiffs’ claims are unlikely to succeed.  Accordingly, Plaintiffs are not likely to 
succeed on the merits of their claims, and the Court need not consider the remaining factors. 
 

VI. CONCLUSION 
 

For the reasons above, the Court DENIES Plaintiffs’ Request.   
 
 
 
IT IS SO ORDERED. 

6 Plaintiffs argue that special accommodations were made by the Riverside Defendants 
and the San Bernardino Defendants for Christians celebrating Easter.  (Request at 2.)  However, 
they do not seek to enjoin enforcement of any Easter exception.  And they could not: Easter has 
passed.  Accordingly, the Court need not determine whether the Easter exceptions violated the 
Establishment Clause. 
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UNITED STATES DISTRICT COURT
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- - -
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- - -

WENDY GISH, an individual, et al., )
)
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)

vs. ) No. EDCV 20-755-JGB
)

GAVIN NEWSOM, in his official )
capacity as Governor of California,)
et al., )

)
Defendants. )
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WEDNESDAY, APRIL 22, 2020; RIVERSIDE, CALIFORNIA

-o0o-

THE CLERK: Case No. ED-20-CV-755, Wendy Gish, et

al., v. Gavin Newsom, et al. And if I can have plaintiffs'

counsel state their name for their appearance, and then once

they are done, defense counsel can then proceed. Thank you

very much.

MS. DHILLON: This is Harmeet Dhillon at the Dhillon

Law Group appearing on behalf of all of the plaintiffs in this

case.

THE COURT: Good afternoon.

MR. MEUSER: This is Mark Meuser on behalf of the

Dhillon Law Group representing all plaintiffs.

THE COURT: Good afternoon.

MR. MICHAEL: Good afternoon, Your Honor. This is

Gregory Michael also appearing on behalf of the plaintiffs.

THE COURT: Good afternoon.

Very well. Now, for the defendants, for the County

of Riverside, who is appearing?

MS. MORAN: Good afternoon, Your Honor. This is

Kelly Moran on behalf of the County of Riverside.

MR. PATEL: Good morning, Your Honor. This is Ronak

Patel on behalf of the County of Riverside defendants.

MR. BROWN: Good afternoon, Your Honor. Jeb Brown,

Riverside County Counsel, on behalf of the Riverside County
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4

defendants.

THE COURT: Very well. And for the State of

California?

MR. GRABARSKY: Good afternoon, Your Honor. This is

Deputy Attorney General Todd Grabarsky on behalf of the State

defendants, Governor Newsom, and Attorney General Becerra.

THE COURT: Very well. Any other appearances?

MS. FOX: Yes, Your Honor. This is Deborah Fox of

Meyers Nave on behalf of the various named County of San

Bernardino defendants, Dr. Erin Gustafson, Sheriff John

McMahon, Supervisor Lovinggood, Supervisor Janice Rutherford,

Supervisor Dawn Rowe, Supervisor Curt Hagman, and Supervisor

Josie Gonzales.

THE COURT: Thank you and good afternoon.

MS. MORAN: Ms. Fox, do you plan on arguing or have

you delegated the argument to anybody else?

MS. FOX: I plan on arguing, Your Honor, and as well

joining me is my colleague on the line, Ms. Margaret Rosequist.

THE COURT: Very well.

Who is going to be arguing for the County of

Riverside?

MR. PATEL: Your Honor, Ronak Patel and Kelly Moran.

THE COURT: Very well. So I would prefer that only

one person argue for each group of defendants. It makes it

easier, especially in a telephonic hearing, especially where
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5

you might not be in each other's presence so you might step

over each other trying to speak. If that can't be helped and

more than one person wants to speak on behalf of any particular

group of defendants, then it's going to get a little bit

messier, but if you feel compelled to speak up, you can do so.

So do I understand that for the State of California

only Mr. Grabarsky is going to argue?

MR. GRABARSKY: Yes, that's correct, Your Honor.

This is Todd Grabarsky.

THE COURT: And for the San Bernardino officers,

Ms. Fox and Ms. Rosequist, which one of you will argue?

MS. FOX: Your Honor, I will be arguing. This is

Deborah Fox.

THE COURT: Very well.

And for the County of Riverside, it will be

Mr. Patel?

MR. PATEL: Yes, Your Honor.

THE COURT: Very well.

So, Ms. Vasquez, have you taken the appearances?

THE CLERK: Yes, I have, Judge.

THE COURT: Very well. So for others listening on

the hearing, please remember that the normal prohibitions

against the recording of any proceeding stand in place and

remain. So even though we are conducting this hearing through

a telephone, you are prohibited from recording any aspect of
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6

this hearing.

Very well. So the matter is on calendar today for

the application for an emergency request for a Temporary

Restraining Order by the plaintiffs in this case against

various officers from the counties of Riverside and San

Bernardino as well as Governor Newsom and various State

officers.

So I've read your submissions and I think that a good

way to start or a good place to start might be the defendants,

at least the California defendants we'll call them, the primary

argument that this ordinance or these orders should not be

subjected to traditional constitutional analysis and instead

should be viewed in the light of the wide latitude given to

executive officers in the course of an emergency, a health

emergency primarily, so they're not subject to traditional

constitutional analysis.

So why doesn't the plaintiff please respond to that

position and argue why this ordinance should be subjected to

constitutional analysis, or maybe you can argue that even if it

is under an emergency state, that it's still invalid.

Ms. Dhillon.

MS. DHILLON: Yes, Your Honor. Thank you for that.

I will start by saying that, of course, we disagree with the

proposition that this order -- these orders should be subjected

to rational basis review simply because of the state of
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emergency. And I do not believe there is case law that

supports the proposition that the normal constitutional

standards that apply in cases analyzing burdens on religion,

burdens on assembly, and burdens on speech, which are the First

Amendment burdens that are implicated in this case, are waived

in an emergency setting.

I will also add that the emergency nature of the

orders here is evolving on a daily basis. Only earlier today

the governor, in a press conference, amended their

restrictions. So these restrictions are ongoing and they are

rolling and they are being edited and amended on the fly. In a

reply brief -- in an opposition brief in this matter filed with

this Court last Friday, the Government amended its position.

And so we have a real problem here with a lack of

clarity in these orders, which is part of what we've attacked

in our complaint and our brief. And that actually enhances the

need for this Court to bring some constitutional certainty to

this situation.

Many of the cases cited by both parties, Your Honor,

involve some type of emergency. In fact the Jew Ho case, which

is discussed by all the parties, involving the attempted

quarantine of everybody in San Francisco's Chinatown on the

basis of a health emergency, was examined on the basis of then

current constitutional standards regarding disparate treatment.

So I don't believe there is a compelling need here to suspend
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the constitutional analysis that would otherwise apply.

And I think -- and to be very fair and in credit to

the government, I think the fact that the attorney general on

behalf of the governor responded in their brief last week that,

in fact, drive-in services, which had widely been understood to

not apply in California, were, in fact, being allowed. I think

that is a concession by the government that they respect and

understand that there are important needs being expressed here

by people of faith that are not being met. And, in fact, both

of the other defendants here changed their position immediately

in response to that. And so even the government itself is

recognizing that these are important rights, they are simply

getting the balance wrong.

And I also want to note, Your Honor, that there have

been some comments in the briefs to suggest that we are

accusing the governor or the state officials of acting with

malice or in bad faith, and that is not true. I think

everybody here is acting in good faith, but it is important

given the fundamental nature of these rights and the fact that

the governor himself has expressed that this emergency and

restrictions will go on into the fall. And after the time that

the briefs were filed in this case, people of -- faith leaders

in this state and the county that I'm sitting in right now, in

Sonoma County, Your Honor, were informed that church would not

be allowed to resume until September at the earliest. This
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imposes not a two-week or a four-week or a very limited

restriction on faith, but it is potentially the better part of

a year and potentially into next year. This sharpens the need

for an immediate analysis of this situation and bringing some

clarity to it under traditional constitutional norm.

Your Honor then asked me to articulate our position

with respect to if one were to apply the traditional, what we

believe should be strict scrutiny analysis here because we do

not have a law of general applicability with the orders. We

have numerous exceptions, numerous exceptions for every one of

the 40 million Californians living under these orders, numerous

exceptions exceeding, by my mathematics, over a million

essential workers who are permitted to ply their trades under

the current orders, and specific restrictions on religious

practices, in the governor's order and in the orders of the two

counties, that make these laws clearly not laws of general and

neutral applicability under the test and under the Church of

the Lukumi Babalu, the Santeria case out of Florida in 1993,

which is the unanimous decision in the judgment by the United

States Supreme Court.

And so where a law lacks facial neutrality, as do all

of the orders in question here, by referring to religious

practices, which all of these orders do, and where they assign

different rights to citizens based on whether they are pursuing

a secular practice, i.e., going to the grocery store, going to
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the marijuana store, going to the liquor store, going to the

laundromat versus going to the church, going to the Sikh

gurdwara, the temple or the mosque, these restrictions may be

permissible, but they must be analyzed under a strict scrutiny

analysis.

THE COURT: Let me stop you right there.

MS. DHILLON: Yes, Your Honor.

THE COURT: Just so we're all on the same page, I

think the defendants' arguments are that if this is deemed an

emergency action by an executive, then the ordinances and the

orders are not subject to either rational basis or strict

scrutiny but, rather, should be evaluated under the standards

set out in Jacobson; and one, they must have a real substantial

relation to the crisis and must not present a plain and

probable invasion of the protected rights. So I think that's

their argument.

I don't think they're arguing that if this is an

emergency order, it goes down to rational basis. It's even a

more lenient standard than that, and they have presented some

authority, especially in the Prince case by the Supreme Court

in 1944, and the Jacobson case. This might apply, this

emergency situation might apply to cases in which there is an

infringement of the practice of religion. And we'll talk about

Lukumi a little bit more. I have my views on that case, but I

think it's distinguishable.
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But I'll let the defendants respond to Ms. Dhillon.

MS. DHILLON: Your Honor, if I may just address

Jacobson for a moment. I'm sorry if I did not get your

question correctly in the first instance, but I can respond to

that briefly, if I may.

THE COURT: Let me have the defendants respond first

and then you may respond to them.

MS. DHILLON: Thank you.

MR. GRABARSKY: Thank you, Your Honor. This is Todd

Grabarsky for the State defendants.

To respond to plaintiffs' counsel's contention that

there's no case law covering this, we disagree with that, and

we've cited several cases in our briefs. In really an

emergency situation, and this is a highly unusual,

extraordinary, once in a century pandemic involving an

extremely contagious and dangerous disease that really

threatens to cause severe illness and death on a massive scale,

on an unprecedented massive scale.

In situations like this, the Supreme Court has

instructed that states can protect themselves even where those

measures might infringe on freedoms and liberties that would

otherwise be protected in normal times. That principle is

derived from Prince and Jacobson. That principle has been

applied in rulings from the Fourth Circuit, the

United States v. Chalk case; the Eleventh Circuit, Smith v.
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Avino; and the Fifth Circuit, in re Abbott, which deals

directly with the present COVID-19 pandemic, all of which we've

cited and discussed in our briefs.

And I also draw the Court's attention to the routine

upholding of mandatory vaccination laws. Like what was at

issue in Jacobson against constitutional challenges in order to

preemptively protect against disease epidemics like COVID-19.

And those cases beyond Jacobson, the mandatory vaccination

cases, they all rely on standards established in Jacobson and

Prince.

Quoting from Abbott, this is a settled rule that

states facing emergencies are allowed to, quote, restrict, for

example, one's right to peaceably assemble, publicly worship,

to travel, and even leave one's home. And that's the Abbott

decision at page 1. And that's why in the face of such an

extraordinary pandemic, courts recognize the necessity to defer

to state executives' swift and decisive action to slow the

spread of such a dangerous disease as long as those actions are

made in good faith and there's some factual basis for them.

Plaintiffs' counsel appears to concede that the

State's order was made in good faith, and that's our

contention. And plaintiffs make no argument that the

stay-at-home order lacks a factual basis. The order has -- in

California has proven to be effective, especially when compared

to other states like New York or regions like northern Italy.
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Fortunately, you know, although there is a significant -- there

is a death toll in California, it's significantly less than in

other places. And I'll note that this is true even in highly

dense areas like San Francisco, which is the second densest

major city in the United States that has really done well to

mitigate the effects of the virus due, in part, to the

stay-at-home order.

Plaintiffs' counsel also contends that this situation

is analogous to the Jew Ho v. Williamson case. That case is

readily distinguishable from the situation here. In Jew Ho the

Government or the Court considered --

THE COURT: Mr. Grabarsky, I know that case. You

don't have to argue that.

Mr. Patel, anything you'd like to add?

MR. PATEL: No, Your Honor.

THE COURT: Very well. Ms. Dhillon, you may respond.

MS. DHILLON: Yes, Your Honor. Thank you. So in the

Jacobson case, it is readily distinguishable from the

circumstances here in a number of different respects. First of

all, that case in 1905 precedes the incorporation of the First

Amendment's establishment and free clause jurisprudence to the

states in the Everson case in 1947. So a different standard

applied there.

Second, it was a facially neutral smallpox

vaccination law. That is the factual circumstance there. So,
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in effect, the religious plaintiffs in that case were seeking

an exception from an undoubtedly facially neutral law. But our

factual pattern is Jacobson and its progeny on its head. In

fact, the state and the county laws have numerous exceptions,

in fact, metastasizing, growing with exceptions every single

day. In every press conference there's a new exception, and

that's in good faith and I appreciate the increasing liberty

that we're all getting.

But, in reality, religion is continuing to be

burdened under rules that are not being applied to the same

individuals when they visit a Walmart or other commercial

entities. They're allowed to go and visit them and practice

social distancing. We all have experienced, those of us who

have gone to grocery stores, the six feet apart markings, the

protections for the clerk, the requirement in most counties now

and municipalities to wear masks, and in some instances people

are also wearing gloves, and behaving responsibly.

Yet while this is permitted for a large category of

secular endeavor, laundromats are included, for example, pet

groomers are now being allowed in some counties, it is barred

for people of faith to practice their faith inside a church

building in a socially distanced manner. In fact, until

Friday's opposition brief by the attorney general, it was

considered to be barred to have drive-in services throughout

the State of California.
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And so that is a significant burden on people of

faith that is not being imposed on the same people of faith

pursuing secular things, because the Government has decided, in

good faith, that getting your marijuana or your liquor or

getting your laundry done or your food or getting your dog

groomed, in some circumstances, is more important than being

able to have a religious service.

And also due to the emergency nature of this

proceeding, Your Honor, it was not fully briefed, that many

people in California do not have access to the only type of

worship that the government permitted in its original order

which is video conferencing. There are many counties in

California that have no -- have very limited bandwidth and

limited broadband access and no ability to do that.

And so the Jacobson situation simply does not apply.

People of faith in California, through this lawsuit,

are not seeking a special dispensation to be exempt from the

shutdown or stay-at-home orders. Instead, they are asking that

the least restrictive aspects of those orders, i.e., social

distancing and limited gatherings for limited purposes, be

permitted. And speaking on behalf of my clients in this case,

and, of course, not on behalf of all people of faith in

California, they have been willing to submit themselves to

reasonable restrictions.

But we are not dealing with a short outbreak or an
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epidemic that is -- or a vaccination situation. We are dealing

with, according to some analysis by the governor, a situation

that will last into the next year. So the Government's current

position is, people cannot engage in any in-person enjoyment of

their First Amendment rights of assembly or of speech or of

religion if that involves a gathering, whereas assembly and

speech and certain types of other activities are permitted

under the orders for a broad swath of categories.

And so we are simply asking that the least

restrictive means necessary, as is required under strict

scrutiny, be allowed.

THE COURT: Very well. Let me hear from

Mr. Grabarsky in response to that argument.

So Ms. Dhillon's argument seems to be that they're

not seeking special treatment, they're seeking to be treated

just as the other exceptions are being treated, to be permitted

to engage in those activities with the restrictions of social

distancing. What is your response?

MR. GRABARSKY: Yes, Your Honor. First I'll note

that liquor stores are subject to the exemptions only where

they sell food. And cannabis dispensaries are exempted under

the health care category of exemptions due to the medicinal

status of cannabis.

Second, Lukumi instructs us that when we're comparing

activities, we must compare analogous activities. So comparing
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indoor gatherings of large amounts of people at places of

worship for an extended period of time to picking up food at

takeout restaurants, picking up food at restaurants via takeout

or picking up food at the grocery store, it's really a false

equivalent that isn't the right analogy.

What plaintiffs here seek to have is large groups of

people gathering indoors in close space sharing in a communal

experience. And they're looking for people to come that are

inside at the same time for the same amount of time and in the

same enclosed space. Thus, the proper comparison is actually

with similarly situated activities of communal experience like

theaters, schools, concert halls, sporting events, dining rooms

at restaurants, jury trials, all of those secular gatherings

are prohibited by the State's order.

In contrast, grocery stores and drive-through

restaurants, picking up takeout or picking up medicine, are

singular and transitory experiences that don't involve groups

of people gathered together. For example, picking up takeout

is just a brief interaction. Often it's not even required to

interact -- for two people to interact with each other at all.

At grocery stores individuals enter the store at different

times for different lengths of time, purchase various items.

They move around individually. Grocery stores and restaurants

are subject to stringent health codes and regulations even in

normal times and additional cleanliness guidelines in light of
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the present pandemic emergency. Individuals, they pay for the

food and then they leave.

So these exempted activities aren't gatherings in the

same way that concerts or schools or jury trials in courthouses

or court hearings or indoor worship services that plaintiffs

are making a comparison, they're not like each other. The

analogous secular conduct is also prohibited by the

stay-at-home order.

And also to respond to plaintiffs' counsel's point

that the order is changing often, you know, I'm not sure what

is happening in Sonoma County, but the governor's order has

been consistent since March 19th when it was issued.

March 27th -- March 22nd the executive order incorporated the

list of exemptions from the public health officers. And we'll

note that that list of exemptions specifically includes

faith-based workers.

So, in other words, faith-based services are deemed

as essential services in the executive order to the extent that

they provide congregants with worship opportunities through

technology such as online streaming. They could do

teleconferencing. There's various free platforms, Zoom, WeBex,

Facebook, Google, to accomplish this that wouldn't require, you

know, spending any money, and through drive-in services

provided that congregants observe distancing and refrain from

direct or indirect physical contact.
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So this notion that the order is changing, the

State's order is changing, is just not correct. It's been

consistent since -- fortunately, since March when, you know,

before things really started to take a toll on public health

and safety.

THE COURT: Thank you.

Mr. Patel, anything you'd like to add to that?

MR. PATEL: Just very briefly, Your Honor. There was

a mention about Jacobson and it being a very early case that

predated the incorporation of the Fourteenth Amendment. I did

want to note for the Court that we have cited three cases in

our brief, including Carroll, West Virginia, and Collins, that

all apply a clear and present danger sort of situation to

limiting peaceful assembly. I just wanted to make that known

for the record, Your Honor. That's it.

THE COURT: Very well. So let's move on.

MS. FOX: Your Honor, if I might, this is Deborah

Fox. Might I speak to this issue for the County of San

Bernardino defendants?

THE COURT: You may briefly.

MS. FOX: Thank you so much. Your Honor, I join with

the State's argument that the proper examination, in looking at

the State orders and the County orders at play, are whether or

not the distinction as to gathering are of general application

here. They apply both to secular and nonsecular activities
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across the board, private or public. They're restricted

without regard to contact. So whether you want to have people

over to your private home for a dinner party, a birthday party,

a book club, a Bible study, those are all temporarily

restricted.

Similarly, if you want to have public gatherings,

whether it's at the Fontana Raceway, the Mission Inn, the

Coachella Music Festival, the LoanMart Field, or any of the

various faith communities, churches, mosques, synagogues in San

Bernardino and Riverside County, those public gatherings are

also temporarily restricted.

The denominator and the common denominator here is

the gatherings. The various secular exceptions are different

qualitatively. I think the State has aptly noted that a

gathering is directed at activities which by design people come

together for a communal experience at a set time and set place.

The overall design is to spend time with the group. That's

markedly different from going to pick up a prescription at CVS

or to get milk and eggs at Ralph's. That is not a gathering.

It's a single transitory event.

As well, plaintiffs in their TRO application ask this

Court and somewhat dismissively refer to the burger flippers

and the baristas who are part of the food service industry.

You are only allowed to go there and get items to go. You

can't go in and sit inside a McDonald's and have a burger and
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fries, nor can you go into Starbucks with your latte in hand

and sit and read the New York Times. Those are all equivalent

to gatherings and they are all precluded under these particular

orders.

So there is no similar secular gatherings that are

exempted from the orders. Theaters, restaurants, conventions,

exercise classes, sporting events, concerts, they're all

prohibited. And so, Your Honor, we think this very much meets

the definition of restrictions of general application.

THE COURT: Thank you.

So we'll move on to, in the event that it applies, so

let's have a brief discussion about traditional constitutional

analysis and whether or not the orders should be subjected to

strict scrutiny or a rational basis.

So the plaintiffs make the argument that, relying

somewhat heavily on Lukumi, that this ordinance as to these

orders are not to be analyzed under rational basis but under

strict scrutiny because they single out religion and are not

neurtral, even though they might be facially neutral because of

the exceptions in the way it prohibits religious activities

that is not subject to a rational basis analysis.

So, you know, just in reading Lukumi, it's very

obvious to me that that's a case in which, even though the

ordinance against animal sacrifices was neutral on its face,

the object of the ordinance by the city council was very much
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aimed at the fact that the city council knew that there was

going to be a new Santeria church established within its

jurisdiction, that they had leased land, and there was, in

response to that, an emergency meeting which resulted in the

passing of the restriction on the animal sacrifice.

So for me, I view Lukumi as standing for the

proposition that even though an ordinance or law can be

facially neutral if it is -- if it has as its object the

infringement or targets specifically the infringement of

religion, it is not on -- it should not be treated as a

facially neutral ordinance but is subject to a higher standard.

So there are distinctive features in Lukumi which are

not present here, i.e., the fact that the ordinance seems to

have targeted that specific prospective religious exercise, and

there was an emergency meeting, as I said, by the city council.

And in his opinion, Justice Kennedy pointed all those facts

out.

So I guess the question turns to the plaintiff.

Given those differences between what happened in Florida and

here, how do you think that Lukumi applies to the situation at

hand?

MS. DHILLON: Well, Your Honor, thank you for that

question. And the point is taken that there appears to have

been an animus against Santeria in that case; however, the case

law does not rest on the animus, but rather, I believe, the
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various justices, of course, had different positions on that.

But what came out of Lukumi was a rule that has been applied in

numerous other circumstances.

And in this situation, I think it is very clear from

the face of the governor's orders taken together, including the

exception provided for faith-based organizations to, you know,

put on a performance, if you will, for streaming purposes or

audio purposes with ten or fewer people, that specifically

calls out and mentions religion and dictates the manner in

which people may enjoy religious services in California.

Now, it is interesting that the State has taken the

position now that all along drive-in services were permitted

because they are a technology; yet, in fact, nobody in

California understood that to be the case, including two of the

defendants here who issued tickets as well as, you know,

demands to disperse and not hold services for our plaintiffs

who were contemplating only drive-in services at that time.

And so these rules have been perceived by people of faith and

law enforcement throughout the State of California to have

special rules for religion.

I would even have sympathy for the concept that these

were rules of general applicability if there were some sort of

temporal limitation or numerical limitation assigned to some of

the secular activities that are permitted by these orders. For

example, if one were limited to no more than ten minutes in a
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grocery store or call it half an hour in a Costco or there was

a limit of ten people in any establishment at any given time,

but that is not the case. In fact, theoretically, a creative

person of faith who wanted to hold a gathering but in a safe

way could actually do it at a Costco and people could stand six

feet apart, and they could stay there for an hour. There are

no restrictions on that. In fact, I think if this Court and

other courts that look at this issue do not right side that

situation, we are going to see creative people making use of

such loopholes, vast loopholes in these laws.

Nobody has argued for large, closely packed

gatherings of people. And I want to be clear, none of my

clients want their parishioners or each other to get sick.

People of faith are no riskier or more or less caring about

human life than secular people are. And nobody wants to get

sick. There are many ways that people of faith and the pastors

in this case can enjoy religious activities, but following the

same secular rules that permit people to spend an unlimited

amount of time in a Costco or a Walmart or have an unlimited

number of people in those institutions so long as they are

socially distanced.

For example, pastors could hold multiple services on

a Sunday. Pastors could hold services limited to a certain

number of people. There could be a statewide rule regarding

their duration of time people are permitted to be in a
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facility. There could be religious observances that are

practiced outdoors for safety purposes. In fact, as the State

concedes, the science is evolving on these issues, the State

bears the burden of justifying these restrictions, by the way,

not the plaintiffs. But the science is evolving. And, in

fact, there do not appear to be cases of outdoor transmission.

So there are a number of ways that people could

safely practice their faith without -- and in the same way as

the State has permitted secular people to practice their

interest and their important endeavors without putting people

at risk under current science.

And I would also add that none of the cases under

discussion involve emergencies stretching out, as we have

before us, according to our governor, for the better part of a

year or well into next year. In fact, some people in the

government have suggested that we have restrictions on our

liberty until such time as a vaccine is developed for this

disease, which could be 18 months or more.

So what we are seeking is a uniform rule. If the

State had a uniform rule regarding the nature of duration or

occupancy of secular institutions, I would have a harder time

arguing that such restrictions should not apply to faith

organizations, but to say that there is one rule for churches

or gurdwaras or synagogues and a different rule for Walmart,

simply does not pass either rational basis scrutiny or
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certainly strict scrutiny.

THE COURT: Thank you.

Any response by Mr. Patel or Mr. Grabarsky?

MR. GRABARSKY: Yes, Your Honor. Plaintiffs' counsel

isn't discussing the legal standard that the Ninth Circuit has

extracted from Lukumi. In Stormans v. Weisman the Court was

concerned in analyzing whether a law is generally applicable

when concerned with substantial under-inclusion of analogous

secular conduct.

Here, as I've discussed, the analogous conduct,

gatherings at schools or schools or concerts or movie theaters

or playhouses, that conduct is prohibited under the

stay-at-home order. So we have to look at what the case law

instructs, not to compare analogous secular conduct.

With regard to plaintiff counsel's point that they

could gather indoors in an enclosed space for worship and do so

in a healthful way in light of the COVID disease, there's

simply no evidence that they've presented confirming that.

What we're dealing with is really a highly technical

public health problem that -- really that the Government has

considered of what might be -- what's best. And in the

emergency situation, deference is owed to the executive

decision that, look, it's an emergency. People need to refrain

from being out there, from gathering in large spaces, and need

to remain home.
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So in our briefing we discussed numerous examples of

large gatherings, even in houses of religious worship where,

unfortunately, they were -- there were claims for super

spreaders of the disease. And we discussed that and

plaintiffs' counsel haven't responded directly to those

situations.

So, in light of the fact that they aren't presenting

evidence of that -- of the specifics of what precautions

they're going to take and the effectiveness of those

precautions, deference must be owed to the State on this

matter.

THE COURT: Very well.

Mr. Patel, anything to add?

MR. PATEL: No, Your Honor.

THE COURT: Ms. Fox?

MS. FOX: Your Honor, just that I think that the

Lukumi case yields the results that the position of the general

application prevails here. The restrictions on gatherings here

is not based on the government deciding one religious activity

is more important than another religious activity but, indeed,

it stems from the singular motivation to control the spread of

this highly contagious and many times deadly disease.

THE COURT: Thank you. So I think I will give each

side some minutes to sum up their arguments, if you wish.

So, Ms. Dhillon, do you wish to sum up in a few
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minutes?

MS. DHILLON: I do, Your Honor. I'll try to be

brief. I think we've covered a lot of the points already.

With regard to the point about super spreaders, that is not

addressed because, frankly, it did not merit response. But now

that it's been brought up, I think it is clear that the

incidents that are referred to by the government occurred prior

to the governor's order, in most instances, and certainly prior

to knowledge of the nature of this pandemic being known. In

fact, many of those gatherings took place before there was any

declaration of emergency in the United States. And so I don't

think it's apposite at all. And, again, people of faith are no

more interested in dying than anybody else in this state.

I will also say that in regards to what is analogous

and what isn't, in fact, if you look closely at the governor's

order, it allows, in its exemption of so-called essential

workers, many types of gatherings that would be analogous to

what could be proposed here. So the State entities seem to be

comparing a religious gathering to a concert, a Coachella, or

some sort of an optional frivolous entertainment, which is not

the case. In fact, religion is as central to people of faith

as eating, as going to work, and even more so for many people.

So it is not optional, it is not entertainment, it is not

weekend for people, it is central.

So many businesses that are described as essential
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businesses in California are allowed to operate and if you

would like to call it congregate and gather in close quarters.

For example, businesses that provide shipping services, you

know, people who are -- Amazon workers are gathering together

in warehouses to ship and provide items to the public, the

government is deeming that necessary. But, in fact, to people

of faith, gathering together with other people of faith in a

safe manner is more important than those types of activities.

The media from day one was given a free pass out of

these orders without any restrictions. And, in fact, reporters

are free to gather together, if they wish, and be in a

newsroom. So many businesses are allowed to operate under the

exceptions. And by my calculation, again, that's over a

million people in this state who are operating under those

circumstances.

So what we are seeking here in this situation, Your

Honor, is that given the importance of faith, it is not

entertainment, it is not optional, it is not for Sundays only,

and it is not something that can be suspended legally for

six months or a year because, otherwise, you will definitely

100 percent have churches going underground as they go in

countries where religious gatherings are prohibited. And that

will not be safe for the public.

I think what would be safe and reasonable and

rational would be to allow limited coming together so people
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can share fellowship and in a time where they need it more than

normally. And I think that that is what we are asking for

here, reasonable restrictions that are no more onerous than

those deemed important by the State.

The State has deemed religious gatherings to be of a

second tier of importance and has dictated to California

residents what is permitted and what is not. The State's order

has assumed that people have cars, has assumed that people have

Wi-Fi, has assumed that people are interested in putting Google

or Zoom or WebEx or some other form of technology that may, in

fact, be stealing their data on their computers, assumes they

have computers. These are all false assumptions.

But what is not a false assumption is that, if

allowed, people of faith would like to come together and use

the same restrictions that are allowed for secular endeavors to

safely worship. And if there are temporal restrictions applied

to that, I think that the churches in question would be open to

that. If there are numerical restrictions that are applied

that are reasonable within the safe that is allowed for these

purposes, people would be willing and have submitted that that

is acceptable. And it is actually not the burden of the

plaintiffs to prove that these practices are safe. We are

actually submitting that whatever the restrictions are that the

government is allowing for secular endeavors, those are good

enough for the plaintiff.
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Since the government has been changing those

restrictions on a regular basis, including today the governor

allowed certain types of elective procedures to move forward,

so he is allowing more people to be in hospitals and health

facilities than he was yesterday, we similarly request that the

State look at expanding the limited rights that are allowed to

all citizens in this state for secular purposes to allow those

for religious purposes; and, frankly, not to characterize them

and treat them as if they are a concert for entertainment.

That is not what they are.

And under the applicable standards, Your Honor, I

think it is clear that we do not have law of general

applicability. And there are so many exceptions and so many

evolving exceptions, including in the opposition brief in this

case on Friday, that it is important that there be a rule and

there be a rule of general applicability, and that rule of

general applicability be applied to people of faith and allow

them to practice in the same way that secular endeavors are

allowed.

But even if it were a rational basis test, Your

Honor, the government has not proved a rational basis to treat

limited, health-compliant, CDC-compliant, safe gatherings any

differently than people gathering, if you will, at a grocery

store or at some of these other places, or at work places that

are deemed essential, including certain government offices,
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including healthcare workers, including others.

So I think, Your Honor, I would submit that many

people of faith, including, you know, people who practice my

faith, the Sikh faith, would be satisfied with a short or a

limited or some form of coming together, but streaming and

dictating that we use technology that is not readily available

to all Californians is simply inadequate substitute. And we

cannot go for six months or a year or eighteen months without

enjoying our rights to practice our faith without, in fact,

increasing the health risk on Californians by driving faith

underground.

Thank you, Your Honor.

THE COURT: Thank you.

Mr. Patel or Mr. Grabarsky?

MR. GRABARSKY: Yes, Your Honor. This is Todd

Grabarsky. To respond first to the point about frivolous

entertainment activities are prohibited, as I mentioned and as

we discussed in our brief, I also note that schools,

courthouses, essential -- really fundamental essential

gatherings for society to operate would also be prohibited by

the stay-at-home order. Gatherings at those places are

prohibited.

Next, plaintiffs' counsel is suggesting that strict

scrutiny were to be applied, if the Court, you know, as we've

argued, strict scrutiny is not the proper standard in the
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emergency situation. Even under normal constitutional

analysis, it's rational basis given the neutral and general

application of the State's order, but even if strict scrutiny

were to be applied, it's narrowly tailored to fulfill-- to

further the compelling interest.

And plaintiffs don't argue that the government --

that the order doesn't further a compelling interest nor could

they. This is really an unprecedented emergency health

situation. The COVID-19 virus is causing severe illness and

death on really a massive scale. And there is a wealth of

examples demonstrating how the -- that the virus spreads in

gatherings of all types. And what's particularly disturbing

about the way that the virus transmits is that it can transmit

among people, even those who don't exhibit symptoms. It would

be asymptomatic transmission.

So taking plaintiffs' declarations that they haven't

been in contact with someone who was exposed to Corona virus

just can't be given much weight given the asymptomatic

transmission of the virus. And we've cited examples,

unfortunate incidences of houses of worship having gatherings

and attempting to abide by distancing and cleanliness

precautions, yet the virus has broken out, unfortunately, among

the congregants.

With regard to narrowly tailoring, it's important to

note that the order is limited in scope. There is a temporal
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limit. It's only for the course of the pandemic. From the

issuance of the order back in March, faith-based leaders and

staff have been recognized as exempted, essential, and critical

workers. Those persons may leave their homes to set up and

broadcast services over online streaming. They can also do it

over teleconferencing, over telephones, which even though the

Internet in this day and age is really akin to a utility, it's

really a utility akin to that of a telephone or electricity,

but they can broadcast services over the telephone.

And third, the order allows for drive-in services,

again, provided that people remain in their cars and refrain

from direct or indirect touching. So there is this narrow

tailoring of the order.

And just to emphasize how dangerous this situation

could be, the statistics are changing on a daily or hourly

basis, but tens of thousands have perished in the United States

where there's over 800,000 cases. I believe it's close to

150,000 deaths across the world. And we need only look to

places like New York or Northern Italy or Iran or other places

to really appreciate the deadliness that this disease poses and

the problems it causes for hospitals and healthcare systems

that have been really overwhelmed in a frightening way by the

disease's effect. And, again, this is based on how the disease

spreads from person to person, even those who aren't exhibiting

symptoms. The virus is still spreading. It's infecting people
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and killing people.

And we'll note that, again, California has been

fortunate to have done as best a job as they could in

minimizing the effects of the disease, but that's due in large

part to the State's stay-at-home order.

Lastly, just to comment on the remaining factors that

weigh heavily against issuing a TRO in plaintiffs' favor, any

harm plaintiffs suffer is really significantly outweighed by

the harm to the public health that this disease provides. That

harm being a significant risk of severe illness and death on a

massive scale. We're dealing with a life and death situation

of whole groups of people. And for those reasons, the Court

should deny plaintiffs' TRO application.

THE COURT: Very well.

Mr. Patel, do you wish to add anything?

MR. PATEL: No, Your Honor.

THE COURT: Very well. So I have thought about this.

I'll issue an order shortly. My intent is to deny the

application. I do think that the State, the defendants, have

put forth some authority that during a state of emergency the

executive powers are in effect and that they are empowered to

provide for emergency remedies which may infringe on

fundamental constitutional rights. And even if that wasn't the

case, I think rational basis would apply and that it would pass

muster under that standard.
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I want to congratulate both sides for both briefing

these issues very well and for arguing today very well. This

is probably the best argument that I've had on a telephonic

conference of all the hearings that I've had. So I

congratulate both sides on their fine performance.

I'll issue the order probably tomorrow or the next

day. And thank you very much. The matter is under submission.

MS. DHILLON: Your Honor, if I may ask -- thank you

for your comments. If I may ask a clarifying question

regarding our request for a hearing date on the preliminary

injunction. In light of the fact that we do not have an end

date for these restrictions, I do think that we would like to

pursue that and I request that the Court may set a date for

preliminary injunction on the same matter.

THE COURT: I'll consider that. Thank you.

Thank you, counsel.

MS. DHILLON: Thank you, Your Honor.

(Proceedings concluded.)

-o0o-
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6XSHUYLVRU��-$1,&(�
587+(5)25'��LQ�KHU�RIILFLDO�
FDSDFLW\�DV�D�6DQ�%HUQDUGLQR�&RXQW\�
6XSHUYLVRU��'$:1�52:(��LQ�KHU�
RIILFLDO�FDSDFLW\�DV�D�6DQ�%HUQDUGLQR�
&RXQW\�6XSHUYLVRU��&857�+$*0$1��
LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�6DQ�
%HUQDUGLQR�&RXQW\�6XSHUYLVRU��-26,(�
*21=$/(6��LQ�KLV�RIILFLDO�FDSDFLW\�DV�
D�6DQ�%HUQDUGLQR�&RXQW\�6XSHUYLVRU��
&$0(521�.$,6(5��LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�5LYHUVLGH�&RXQW\�3XEOLF�
+HDOWK�2IILFHU��*(25*(�-2+1621��
LQ�KLV�RIILFLDO�FDSDFLW\�DV�WKH�5LYHUVLGH�
&RXQW\�([HFXWLYH�2IILFHU�DQG�'LUHFWRU�
RI�(PHUJHQF\�6HUYLFHV��&+$'�
%,$1&2��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�
5LYHUVLGH�&RXQW\�6KHULII��.(9,1�
-())5,(6��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�
5LYHUVLGH�&RXQW\�6XSHUYLVRU��.$5(1�
63,(*(/��LQ�KHU�RIILFLDO�FDSDFLW\�DV�D�
5LYHUVLGH�&RXQW\�6XSHUYLVRU��&+8&.�
:$6+,1*721��LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�5LYHUVLGH�&RXQW\�
6XSHUYLVRU��9��0$18(/�3(5(=��LQ�
KLV�RIILFLDO�FDSDFLW\�DV�D�5LYHUVLGH�
&RXQW\�6XSHUYLVRU��DQG�-())�
+(:,77��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�
5LYHUVLGH�&RXQW\�6XSHUYLVRU��

� 'HIHQGDQWV��

� �
Liberty must at all hazards be supported. We have a right to it, derived from our 

Maker. But if we had not, our fathers have earned and bought it for us, at the expense of 
their ease, their estates, their pleasure, and their blood.  

±�-RKQ�$GDPV�������
�

������������������������������
�����������������������	��
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12:�&20(�WKH�DERYH�QDPHG�3ODLQWLIIV�:HQG\�*LVK��3DWULFN�6FDOHV��-DPHV�
'HDQ�0RIIDWW��DQG�%UHQGD�:RRG��E\�DQG�WKURXJK�WKHLU�DWWRUQH\V��'KLOORQ�/DZ�*URXS��
,QF���DV�DQG�IRU�FODLPV�DJDLQVW�WKH�DERYH�QDPHG�'HIHQGDQWV�*DYLQ�1HZVRP��LQ�KLV�
RIILFLDO�FDSDFLW\�DV�*RYHUQRU�RI�&DOLIRUQLD��;DYLHU�%HFHUUD��LQ�KLV�RIILFLDO�FDSDFLW\�DV�
$WWRUQH\�*HQHUDO�RI�&DOLIRUQLD��(ULQ�*XVWDIVRQ��LQ�KHU�RIILFLDO�FDSDFLW\�DV�WKH�6DQ�
%HUQDUGLQR�&RXQW\�$FWLQJ�3XEOLF�+HDOWK�2IILFHU��-RKQ�0F0DKRQ��LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�6DQ�%HUQDUGLQR�&RXQW\�6KHULII��5REHUW�$��/RYLQJJRRG��LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�6DQ�%HUQDUGLQR�&RXQW\�6XSHUYLVRU��-DQLFH�5XWKHUIRUG��LQ�KHU�RIILFLDO�
FDSDFLW\�DV�D�6DQ�%HUQDUGLQR�&RXQW\�6XSHUYLVRU��'DZQ�5RZH��LQ�KHU�RIILFLDO�FDSDFLW\�
DV�D�6DQ�%HUQDUGLQR�&RXQW\�6XSHUYLVRU��&XUW�+DJPDQ��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�6DQ�
%HUQDUGLQR�&RXQW\�6XSHUYLVRU��-RVLH�*RQ]DOHV��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�6DQ�
%HUQDUGLQR�&RXQW\�6XSHUYLVRU��&DPHURQ�.DLVHU��LQ�KLV�RIILFLDO�FDSDFLW\�DV�WKH�
5LYHUVLGH�&RXQW\�3XEOLF�+HDOWK�2IILFHU��*HRUJH�-RKQVRQ��LQ�KLV�RIILFLDO�FDSDFLW\�DV�WKH�
5LYHUVLGH�&RXQW\�([HFXWLYH�2IILFHU�DQG�'LUHFWRU�RI�(PHUJHQF\�6HUYLFHV��&KDG�%LDQFR��
LQ�KLV�RIILFLDO�FDSDFLW\�DV�WKH�5LYHUVLGH�&RXQW\�6KHULII��.HYLQ�-HIIULHV��LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�5LYHUVLGH�&RXQW\�6XSHUYLVRU��.DUHQ�6SLHJHO��LQ�KHU�RIILFLDO�FDSDFLW\�DV�D�
5LYHUVLGH�&RXQW\�6XSHUYLVRU��&KXFN�:DVKLQJWRQ��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�5LYHUVLGH�
&RXQW\�6XSHUYLVRU��9��0DQXHO�3HUH]��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�5LYHUVLGH�&RXQW\�
6XSHUYLVRU��DQG�-HII�+HZLWW��LQ�KLV�RIILFLDO�FDSDFLW\�DV�D�5LYHUVLGH�&RXQW\�6XSHUYLVRU��
DOOHJH�DQG�VKRZ�WKH�&RXUW�DV�IROORZV��WKLV�³&RPSODLQW´���

1$785(�2)�$&7,21�
��� 'HIHQGDQWV��LQ�D�JURVV�DEXVH�RI�WKHLU�SRZHU��KDYH�VHL]HG�WKH�&RURQDYLUXV�

SDQGHPLF�WR�H[SDQG�WKHLU�DXWKRULW\�E\�XQSUHFHGHQWHG�OHQJWKV��GHSULYLQJ�3ODLQWLIIV�DQG�
DOO�RWKHU�UHVLGHQWV�RI�&DOLIRUQLD�RI�IXQGDPHQWDO�ULJKWV�SURWHFWHG�E\�WKH�8�6��DQG�
&DOLIRUQLD�&RQVWLWXWLRQV��LQFOXGLQJ�IUHHGRP�RI�UHOLJLRQ��VSHHFK��DQG�DVVHPEO\��DQG�GXH�
SURFHVV�DQG�HTXDO�SURWHFWLRQ�XQGHU�WKH�ODZ��,W�LV�WKLV�&RXUW¶V�GXW\�WR�GHIHQG�WKHVH�
FRQVWLWXWLRQDO�SULQFLSOHV��E\�VDIHJXDUGLQJ�WKH�PDQ\�ULJKWV�DQG�OLEHUWLHV�RI�&DOLIRUQLDQV�
WKDW�'HIHQGDQWV�VR�EUD]HQO\�YLRODWH��

������������������������������
�����������������������	��
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��� 7KLV�$FWLRQ�SUHVHQWV�IDFLDO�DQG�DV�DSSOLHG�FKDOOHQJHV�WR�WKH�*RYHUQRU�RI�
&DOLIRUQLD¶V�0DUFK����������([HFXWLYH�2UGHU�1��������WKH�³6WDWH�2UGHU´��DWWDFKHG�KHUH�
DV�([KLELW����WKH�$SULO���������³2UGHU�RI�WKH�+HDOWK�2IILFHU�RI�WKH�&RXQW\�RI�6DQ�
%HUQDUGLQR�IRU�WKH�&RQWURO�RI�&29,'���´��WKH�³6DQ�%HUQDUGLQR�2UGHU´��DWWDFKHG�KHUH�
DV�([KLELW����DQG�WKH�$SULO���������³$PHQGHG�2UGHU�RI�WKH�+HDOWK�2IILFHU�IRU�WKH�
&RXQW\�RI�5LYHUVLGH�DQG�RI�WKH�&RXQW\�([HFXWLYH�2IILFHU�DV�'LUHFWRU�RI�(PHUJHQF\�
6HUYLFHV´��WKH�³5LYHUVLGH�2UGHU´��DWWDFKHG�KHUH�DV�([KLELW����ZKLFK�YLRODWH�WKH�
FRQVWLWXWLRQDO�ULJKWV�RI�3ODLQWLIIV�DQG�WKH�SHRSOH�RI�&DOLIRUQLD��7KH�6WDWH�2UGHU��6DQ�
%HUQDUGLQR�2UGHU��DQG�5LYHUVLGH�2UGHU�PD\�DW�WLPHV�EH�UHIHUUHG�WR�FROOHFWLYHO\�DV�WKH�
³2UGHUV´�LQ�WKLV�&RPSODLQW����

��� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH��,��WKH�)UHH�
([HUFLVH�&ODXVH�RI�WKH�)LUVW�$PHQGPHQW���,,��WKH�(VWDEOLVKPHQW�&ODXVH�RI�WKH�)LUVW�
$PHQGPHQW���,,,��WKH�)UHH�6SHHFK�&ODXVH�RI�WKH�)LUVW�$PHQGPHQW���,9��WKH�)UHHGRP�RI�
$VVHPEO\�&ODXVH�RI�WKH�)LUVW�$PHQGPHQW���9��WKH�9DJXHQHVV�'RFWULQH�HQVKULQHG�E\�
'XH�3URFHVV�RI�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW���9,��VXEVWDQWLYH�ULJKWV�SURWHFWHG�
E\�'XH�3URFHVV�RI�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW���9,,��WKH�(TXDO�3URWHFWLRQ�
&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW���9,,,��&DOLIRUQLD�&RQVWLWXWLRQ�$UWLFOH����6HFWLRQ�
�¶V�ULJKW�WR�OLEHUW\���,;��&DOLIRUQLD�&RQVWLWXWLRQ�$UWLFOH����6HFWLRQ��¶V�ULJKW�WR�IUHH�

�����������������������������������������������������������
��$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�6WDWH�2UGHU��6DQ�%HUQDUGLQR�2UGHU��DQG�5LYHUVLGH�
2UGHU��UHVSHFWLYHO\��PD\�EH�DFFHVVHG�RQOLQH�DW�WKH�IROORZLQJ�85/V��
�
6WDWH�2UGHU��KWWSV���FRYLG���FD�JRY�LPJ�([HFXWLYH�2UGHU�1�������SGI��
�
6DQ�%HUQDUGLQR�2UGHU��KWWS���ZS�VEFRXQW\�JRY�GSK�ZS�
FRQWHQW�XSORDGV�VLWHV�����������6.0B&���������������SGI��
�
5LYHUVLGH�2UGHU��
KWWSV���ZZZ�ULYFRSK�RUJ�3RUWDOV���'RFXPHQWV�&RURQD9LUXV�$SULO�3+2UGHUV�5LY�
(2&B��������B�������SGI"YHU ������������������
���	WLPHVWDPS ���������������

������������������������������
�����������������������	��
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VSHHFK���;��&DOLIRUQLD�&RQVWLWXWLRQ�$UWLFOH����6HFWLRQ��¶V�ULJKW�WR�DVVHPEOH�IUHHO\���;,��
&DOLIRUQLD�&RQVWLWXWLRQ�$UWLFOH����6HFWLRQ��¶V�ULJKW�IUHH�H[HUFLVH�DQG�HQMR\PHQW�RI�
UHOLJLRQ��

-85,6',&7,21�$1'�9(18(�
��� 7KLV�DFWLRQ�DULVHV�XQGHU����8�6�&���������LQ�UHODWLRQ�WR�'HIHQGDQWV¶�

GHSULYDWLRQ�RI�3ODLQWLIIV¶�FRQVWLWXWLRQDO�ULJKWV�WR�IUHHGRP�RI�UHOLJLRQ��VSHHFK��DQG�
DVVHPEO\��GXH�SURFHVV��DQG�HTXDO�SURWHFWLRQ�ULJKWV�XQGHU�WKH�)LUVW�DQG�)RXUWHHQWK�
$PHQGPHQWV�WR�WKH�8�6��&RQVWLWXWLRQ��$FFRUGLQJO\��WKLV�&RXUW�KDV�IHGHUDO�TXHVWLRQ�
MXULVGLFWLRQ�XQGHU����8�6�&����������DQG�������7KLV�&RXUW�KDV�DXWKRULW\�WR�DZDUG�WKH�
UHTXHVWHG�GHFODUDWRU\�UHOLHI�XQGHU����8�6�&����������WKH�UHTXHVWHG�LQMXQFWLYH�UHOLHI�DQG�
GDPDJHV�XQGHU����8�6�&���������D���DQG�DWWRUQH\V¶�IHHV�DQG�FRVWV�XQGHU����8�6�&����
������

��� 7KH�&HQWUDO�'LVWULFW�RI�&DOLIRUQLD�LV�WKH�DSSURSULDWH�YHQXH�IRU�WKLV�DFWLRQ�
SXUVXDQW�WR����8�6�&����������E�����DQG�����EHFDXVH�LW�LV�WKH�'LVWULFW�LQ�ZKLFK�
'HIHQGDQWV�PDLQWDLQ�RIILFHV��H[HUFLVH�WKHLU�DXWKRULW\�LQ�WKHLU�RIILFLDO�FDSDFLWLHV��DQG�ZLOO�
HQIRUFH�WKH�2UGHUV��DQG�LW�LV�WKH�'LVWULFW�LQ�ZKLFK�VXEVWDQWLDOO\�DOO�RI�WKH�HYHQWV�JLYLQJ�
ULVH�WR�WKH�FODLPV�RFFXUUHG���

3$57,(6�
��� 3ODLQWLII�:HQG\�*LVK�LV�D�UHVLGHQW�RI�6DQ�%HUQDUGLQR�&RXQW\��&DOLIRUQLD��

6KH�DWWHQGV�6KLHOG�RI�)DLWK�)DPLO\�&KXUFK�ORFDWHG�LQ�)RQWDQD��&DOLIRUQLD��*LVK�LV�D�
VWURQJ�EHOLHYHU�LQ�WKH�VFULSWXUDO�FRPPDQG�IRXQG�LQ�+HEUHZ��������³/HW�XV�QRW�QHJOHFW�
PHHWLQJ�WRJHWKHU��DV�VRPH�KDYH�PDGH�D�KDELW��EXW�OHW�XV�HQFRXUDJH�RQH�DQRWKHU��DQG�DOO�
WKH�PRUH�DV�\RX�VHH�WKH�'D\�DSSURDFKLQJ�´�,Q�IXOILOOPHQW�RI�KHU�VLQFHUHO\�KHOG�UHOLJLRXV�
EHOLHI��*LVK�DWWHQGV�FKXUFK�WZLFH�D�ZHHN��6XQGD\V�DQG�:HGQHVGD\��

��� 3ODLQWLII�3DWULFN�6FDOHV�LV�D�UHVLGHQW�RI�6DQ�%HUQDUGLQR�&RXQW\��&DOLIRUQLD��
+H�LV�WKH�KHDG�SDVWRU�RI�6KLHOG�RI�)DLWK�)DPLO\�&KXUFK�ORFDWHG�LQ�)RQWDQD��&DOLIRUQLD��
6FDOHV�EHOLHYHV�WKDW�KH�PXVW�VHUYH�WKH�QHHGV�RI�KLV�FKXUFK¶V�SDULVKLRQHUV��HVSHFLDOO\�
ULJKW�QRZ�LQ�WKH�PLGVW�RI�WKH�&29,'����FULVLV��-DPHV������FRPPDQGV�EHOLHYHUV�WKDW�³,V�

������������������������������
�����������������������	��
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DQ\�VLFN�DPRQJ�\RX"�/HW�KLP�FDOO�IRU�WKH�HOGHUV�RI�WKH�FKXUFK��DQG�OHW�WKHP�SUD\�RYHU�
KLP��DQRLQWLQJ�KLP�ZLWK�RLO�LQ�WKH�QDPH�RI�WKH�/RUG�«��´�6FDOHV�GHVLUHV�WR�NHHS�6KLHOG�
RI�)DLWK�)DPLO\�&KXUFK�RSHQ�WR�KHOS�GHDO�ZLWK�WKH�VSLULWXDO�DQG�SK\VLFDO�QHHGV�RI�LWV�
FRQJUHJDQWV��6FDOHV�EHOLHYHV�WKDW�KH�FDQ�KDYH�LQ�SHUVRQ�FKXUFK�VHUYLFHV�ZKLOH�PDNLQJ�
HYHU\�HIIRUW�WR�SUHYHQW�FRQWDFW�EHWZHHQ�FRQJUHJDQWV�E\�DGKHULQJ�WR�VRFLDO�GLVWDQFLQJ�
JXLGDQFH��MXVW�DV�JURFHU\�VWRUHV��ODXQGURPDWV��DQG�PDULMXDQD�GLVSHQVDULHV�DUH�
LPSOHPHQWLQJ�WR�NHHS�WKHLU�FXVWRPHUV�VDIH��&RQJUHJDQWV�LQ�WKH�6KLHOG�RI�)DLWK�)DPLO\�
&KXUFK�DUH�VHDWHG�ZLWK�IDPLO\�XQLWV�DW�OHDVW�VL[�IHHW�DSDUW��DQG�DOO�ZRUVKLSSHUV�ZHDULQJ�
PDVNV�LQ�WKH�FKXUFK��

��� 3ODLQWLII�-DPHV�'HDQ�0RIIDWW�LV�D�UHVLGHQW�RI�5LYHUVLGH�&RXQW\��0RIIDWW�LV�
WKH�VHQLRU�SDVWRU�DW�&KXUFK�8QOLPLWHG�ORFDWHG�LQ�,QGLR��&DOLIRUQLD��0RIIDWW�EHOLHYHV�WKDW�
VFULSWXUH�FRPPDQGV�KLP�DV�D�SDVWRU�WR�OD\�KDQGV�RQ�SHRSOH�DQG�SUD\�IRU�WKHP��WKLV�
LQFOXGHV�WKH�VLFN��0RIIDWW�DOVR�EHOLHYHV�WKDW�KH�LV�UHTXLUHG�E\�VFULSWXUH�WR�EDSWL]H�
LQGLYLGXDOV��VRPHWKLQJ�WKDW�FDQQRW�EH�GRQH�DW�DQ�RQOLQH�VHUYLFH��

��� 3ODLQWLII�%UHQGD�:RRG�LV�D�UHVLGHQW�RI�5LYHUVLGH�&RXQW\��:RRG�LV�WKH�
VHQLRU�SDVWRU�DW�:RUG�RI�/LIH�0LQLVWULHV�,QWHUQDWLRQDO��,QF��ORFDWHG�LQ�5LYHUVLGH��
&DOLIRUQLD��:RRG�GHVLUHV�WR�KROG�VHUYLFHV�LQ�D�PDQQHU�WKDW�SURSHUO\�SURWHFWV�KHU�
SDULVKLRQHUV�VR�WKDW�LWV�SDULVKLRQHUV�PD\�IROORZ�+HEUHZV�������DQG�HQFRXUDJH�RQH�
DQRWKHU�GXULQJ�WKHVH�WURXEOLQJ�WLPHV�RI�&29,'�����:RRG�EHOLHYHV�WKDW�KHU�SDULVKLRQHUV�
QHHG�WR�FRQQHFW�ZLWK�RWKHU�SHRSOH�VR�DV�WR�JLYH�WKHP�KRSH�DQG�HQFRXUDJHPHQW��:RRG�
EHOLHYHV�VKH�FDQ�LPSOHPHQW�SURSHU�VRFLDO�GLVWDQFLQJ�PHDVXUHV�VLPLODU�WR�WKRVH�SUDFWLFHG�
E\�UHVWDXUDQWV��DXWR�PHFKDQLFV��DQG�DERUWLRQ�FOLQLFV��:RRG�DOVR�ZRXOG�OLNH�WR�RIIHU�
GULYH�LQ�VHUYLFHV�IRU�SDULVKLRQHUV��

���� 'HIHQGDQW�*DYLQ�1HZVRP�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�*RYHUQRU�RI�&DOLIRUQLD��7KH�&DOLIRUQLD�&RQVWLWXWLRQ�YHVWV�WKH�³VXSUHPH�
H[HFXWLYH�SRZHU�RI�WKH�6WDWH´�LQ�WKH�*RYHUQRU��ZKR�³VKDOO�VHH�WKDW�WKH�ODZ�LV�IDLWKIXOO\�
H[HFXWHG�´�&DO��&RQVW��$UW��9�������*RYHUQRU�1HZVRP�VLJQHG�WKH�6WDWH�2UGHU��

������������������������������
�����������������������	��
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���� 'HIHQGDQW�;DYLHU�%HFHUUD�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�$WWRUQH\�*HQHUDO�RI�&DOLIRUQLD��8QGHU�&DOLIRUQLD�ODZ�KH�LV�WKH�FKLHI�ODZ�
HQIRUFHPHQW�RIILFHU�ZLWK�VXSHUYLVLRQ�RYHU�DOO�VKHULIIV�LQ�WKH�VWDWH��&DO��&RQVW��$UW��9����
����

���� 'HIHQGDQW�(ULQ�*XVWDIVRQ�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KHU�RIILFLDO�
FDSDFLW\�DV�WKH�6DQ�%HUQDUGLQR�&RXQW\�$FWLQJ�3XEOLF�+HDOWK�2IILFHU��6KH�VLJQHG�WKH�
6DQ�%HUQDUGLQR�2UGHU��

���� 'HIHQGDQW�-RKQ�0DKRQ�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�6DQ�%HUQDUGLQR�&RXQW\�6KHULII��8QGHU�&DOLIRUQLD�ODZ�KH�KDV�WKH�
UHVSRQVLELOLW\�WR�HQIRUFH�WKH�6DQ�%HUQDUGLQR�2UGHU�LQ�6DQ�%HUQDUGLQR�&RXQW\��See�&DO��
*RY¶W��&RGH����������

���� 'HIHQGDQW�5REHUW�$��/RYLQJJRRG�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�
RIILFLDO�FDSDFLW\�DV�D�PHPEHU�RI�WKH�6DQ�%HUQDUGLQR�&RXQW\�%RDUG�RI�6XSHUYLVRUV��
ZKLFK�H[HUFLVHV�EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�
&DOLIRUQLD�ODZ��LQFOXGLQJ�WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�
RIILFLDOV��See, e.g.��&DO��*RY¶W��&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH���
��������

���� 'HIHQGDQW�-DQLFH�5XWKHUIRUG�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KHU�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�6DQ�%HUQDUGLQR�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�
H[HUFLVHV�EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��
LQFOXGLQJ�WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��
*RY¶W��&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�'DZQ�5RZH�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KHU�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�6DQ�%HUQDUGLQR�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�
H[HUFLVHV�EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��
LQFOXGLQJ�WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��
*RY¶W��&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

������������������������������
�����������������������	��
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���� 'HIHQGDQW�&XUW�+DJPDQ�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�6DQ�%HUQDUGLQR�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�
H[HUFLVHV�EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��
LQFOXGLQJ�WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��
*RY¶W��&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�-RVLH�*RQ]DOHV�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�6DQ�%HUQDUGLQR�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�
H[HUFLVHV�EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��
LQFOXGLQJ�WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��
*RY¶W��&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�&DPHURQ�.DLVHU�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�5LYHUVLGH�&RXQW\�3XEOLF�+HDOWK�2IILFHU��+H�VLJQHG�WKH�5LYHUVLGH�2UGHU�
RQ�$SULO����������

���� 'HIHQGDQW�*HRUJH�-RKQVRQ�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�5LYHUVLGH�&RXQW\�([HFXWLYH�2IILFHU�DQG�'LUHFWRU�RI�(PHUJHQF\�
6HUYLFHV��+H�DOVR�VLJQHG�WKH�5LYHUVLGH�2UGHU�RQ�$SULO����������

���� 'HIHQGDQW�&KDG�%LDQFR�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�WKH�5LYHUVLGH�&RXQW\�6KHULII��8QGHU�&DOLIRUQLD�ODZ�KH�KDV�WKH�UHVSRQVLELOLW\�
WR�HQIRUFH�WKH�5LYHUVLGH�$PHQG�2UGHU�LQ�5LYHUVLGH�&RXQW\��See�&DO��*RY¶W��&RGH���
�������

���� 'HIHQGDQW�.HYLQ�-HIIULHV�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�5LYHUVLGH�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�H[HUFLVHV�
EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��LQFOXGLQJ�
WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��*RY¶W��
&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�.DUHQ�6SLHJHO�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KHU�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�5LYHUVLGH�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�H[HUFLVHV�
EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��LQFOXGLQJ�

������������������������������
�����������������������	��
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WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��*RY¶W��
&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�&KXFN�:DVKLQJWRQ�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�5LYHUVLGH�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�H[HUFLVHV�
EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��LQFOXGLQJ�
WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��*RY¶W��
&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�9��0DQXHO�3HUH]�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�
FDSDFLW\�DV�D�PHPEHU�RI�WKH�5LYHUVLGH�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�H[HUFLVHV�
EURDG�OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��LQFOXGLQJ�
WKH�VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��*RY¶W��
&RGH����������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� 'HIHQGDQW�-HII�+HZLWW�LV�PDGH�D�SDUW\�WR�WKLV�$FWLRQ�LQ�KLV�RIILFLDO�FDSDFLW\�
DV�D�PHPEHU�RI�WKH�5LYHUVLGH�&RXQW\�%RDUG�RI�6XSHUYLVRUV��ZKLFK�H[HUFLVHV�EURDG�
OHJLVODWLYH��H[HFXWLYH��DQG�TXDVL�MXGLFLDO�DXWKRULW\�XQGHU�&DOLIRUQLD�ODZ��LQFOXGLQJ�WKH�
VXSHUYLVLRQ�RI�WKH�FRXQW\�VKHULII�DQG�SXEOLF�KHDOWK�RIILFLDOV��See, e.g.��&DO��*RY¶W��&RGH�
���������et seq���&DO��+HDOWK�	�6DIHW\�&RGH�����������

���� (DFK�DQG�HYHU\�'HIHQGDQW�DFWHG�XQGHU�FRORU�RI�VWDWH�ODZ�ZLWK�UHVSHFW�WR�DOO�
DFWV�RU�RPLVVLRQV�KHUHLQ�DOOHJHG��

)$&78$/�$//(*$7,216�
���� 2Q�RU�DERXW�0DUFK�����������3UHVLGHQW�'RQDOG�-��7UXPS�SURFODLPHG�D�

1DWLRQDO�6WDWH�RI�(PHUJHQF\�DV�D�UHVXOW�RI�WKH�WKUHDW�RI�WKH�HPHUJHQFH�RI�D�QRYHO�
FRURQDYLUXV��&29,'������

���� 6LQFH�WKH�LQLWLDO�RXWEUHDN�RI�&29,'����LQ�WKH�8QLWHG�6WDWHV�LQ�)HEUXDU\�
DQG�0DUFK�������WKH�IHGHUDO�JRYHUQPHQW¶V�SURMHFWLRQV�RI�WKH�DQWLFLSDWHG�QDWLRQDO�GHDWK�

�����������������������������������������������������������
��$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�3URFODPDWLRQ�RI�D�1DWLRQDO�(PHUJHQF\�FDQ�EH�IRXQG�
RQOLQH�DW��KWWSV���ZZZ�ZKLWHKRXVH�JRY�SUHVLGHQWLDO�DFWLRQV�SURFODPDWLRQ�GHFODULQJ�
QDWLRQDO�HPHUJHQF\�FRQFHUQLQJ�QRYHO�FRURQDYLUXV�GLVHDVH�FRYLG����RXWEUHDN���

������������������������������
�����������������������	��
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WROO�UHODWHG�WR�WKH�YLUXV�KDV�GHFUHDVHG�VXEVWDQWLDOO\��E\�DQ�RUGHU�RI�PDJQLWXGH��'HVSLWH�
VXFK�UHYLVLRQV��'HIHQGDQWV�KDYH�LQFUHDVLQJO\�UHVWULFWHG²ZKHUH�QRW�RXWULJKW�EDQQHG²�
3ODLQWLIIV¶�HQJDJHPHQW�LQ�FRQVWLWXWLRQDOO\�SURWHFWHG�DFWLYLWLHV���

)$&78$/�$//(*$7,216�$6�72�7+(�67$7(�2)�&$/,)251,$�
���� 2Q�RU�DERXW�0DUFK����������&DOLIRUQLD�*RYHUQRU�*DYLQ�1HZVRP�

SURFODLPHG�D�6WDWH�RI�(PHUJHQF\�DV�D�UHVXOW�RI�WKH�WKUHDW�RI�&29,'������
���� 2Q�RU�DERXW�0DUFK�����������&DOLIRUQLD�*RYHUQRU�1HZVRP�LVVXHG�

([HFXWLYH�2UGHU�1�������LQ�ZKLFK�KH�RUGHUHG�³DOO�UHVLGHQWV�DUH�GLUHFWHG�WR�LPPHGLDWHO\�
KHHG�WKH�FXUUHQW�6WDWH�SXEOLF�KHDOWK�GLUHFWLYHV�´��

���� 7KH�VWDWH�SXEOLF�KHDOWK�GLUHFWLYH�UHTXLUHV�³DOO�LQGLYLGXDOV�OLYLQJ�LQ�WKH�6WDWH�
RI�&DOLIRUQLD�WR�VWD\�KRPH�RU�DW�WKHLU�SODFH�RI�UHVLGHQFH�H[FHSW�DV�QHHGHG�WR�PDLQWDLQ�
FRQWLQXLW\�RI�RSHUDWLRQV�RI�WKH�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV�«´���

���� 2Q�RU�DERXW�0DUFK�����������WKH�&DOLIRUQLD�3XEOLF�+HDOWK�2IILFHU�
GHVLJQDWHG�D�OLVW�RI�³(VVHQWLDO�&ULWLFDO�,QIUDVWUXFWXUH�:RUNHUV�´��,QFOXGHG�RQ�WKH�OLVW�RI�
WKH�³HVVHQWLDO�ZRUNIRUFH´�DUH�³IDLWK�EDVHG�VHUYLFHV�WKDW�DUH�SURYLGHG�WKURXJK�VWUHDPLQJ�
RU�RWKHU�WHFKQRORJ\�´�

�����������������������������������������������������������

��See,�e.g.��
KWWSV���ZZZ�XVDWRGD\�FRP�VWRU\�QHZV�LQYHVWLJDWLRQV������������FRURQDYLUXV�GHDWKV�X�
V�FRXOG�FORVHU����N�QHZ�PRGHO�VKRZV��������������

��$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�3URFODPDWLRQ�RI�D�6WDWH�RI�(PHUJHQF\�FDQ�EH�IRXQG�
RQOLQH�DW��KWWSV���ZZZ�JRY�FD�JRY�ZS�FRQWHQW�XSORDGV����������������&RURQDYLUXV�
62(�3URFODPDWLRQ�SGI��
�
�7KH�6WDWH�3XEOLF�+HDOWK�'LUHFWLYH�ZDV�LQFOXGHG�LQ�WKH�WH[W�RI�([HFXWLYH�2UGHU�1����
����
�
��$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�OLVW�RI�(VVHQWLDO�&ULWLFDO�,QIUDVWUXFWXUH�:RUNHUV�FDQ�EH�
IRXQG�RQOLQH�DW��KWWSV���FRYLG���FD�JRY�LPJ�(VVHQWLDO&ULWLFDO,QIUDVWUXFWXUH:RUNHUV�SGI��

������������������������������
�����������������������	��
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���� $FFRUGLQJO\��WKLV�OLVW�SURKLELWV�DOO�UHOLJLRXV�OHDGHUV�IURP�FRQGXFWLQJ�LQ�
SHUVRQ�DQG�RXW�RI�KRPH�UHOLJLRXV�VHUYLFHV��UHJDUGOHVV�RI�WKH�PHDVXUHV�WDNHQ�WR�UHGXFH�RU�
HOLPLQDWH�WKH�ULVN�RI�WKH�YLUXV�VSUHDGLQJ��0HDQZKLOH��WKH�OLVW�GHHPV�WKH�FRQWLQXLW\�RI�
VHUYLFHV�SURYLGHG�E\�FRIIHH�EDULVWDV��EXUJHU�IOLSSHUV��DQG�ODXQGURPDW�WHFKQLFLDQV�WR�EH�
VR�QHFHVVDU\�IRU�VRFLHW\�WKDW�WKHVH�DFWLYLWLHV�DUH�SHUPLWWHG�WR�FRQWLQXH�XQGHU�WKH�6WDWH�
2UGHU��GHVSLWH�WKH�H[LVWHQFH�RI�WKH�YHU\�VDPH�ULVN�'HIHQGDQWV�UHO\�RQ�WR�VW\PLH�WKH�
H[HUFLVH�RI�IXQGDPHQWDO�ULJKWV��

���� 7KH�SXEOLF�KHDOWK�GLUHFWLYH�SURYLGHV�WKDW�LWV�GLUHFWLYHV�³VKDOO�VWD\�LQ�HIIHFW�
XQWLO�IXUWKHU�QRWLFH�´�([������

)$&78$/�$//(*$7,216�$6�72�6$1�%(51$',12�&2817<�
���� 2Q�RU�DERXW�$SULO����������GHIHQGDQW�'U��(ULQ�*XVWDIVRQ�VLJQHG�WKH�6DQ�

%HUQDUGLQR�2UGHU���
���� 7KH�6DQ�%HUQDUGLQR�2UGHU�³DOORZ>V@�IDLWK�EDVHG�VHUYLFHV�WKDW�DUH�SURYLGHG�

WKURXJK�VWUHDPLQJ�RU�RWKHU�WHFKQRORJ\��ZKLOH�LQGLYLGXDOV�UHPDLQ�LQ�WKHLU�KRPHV��EXW�
GRHV�QRW�DOORZ�LQGLYLGXDOV�WR�OHDYH�WKHLU�KRPH�IRU�GULYLQJ�SDUDGHV�RU�GULYH�XS�VHUYLFHV��
RU�IRU�SLFNLQJ�XS�QRQ�HVVHQWLDO�LWHPV�´�([����������

���� 7KH�6DQ�%HUQDUGLQR�2UGHU�UHTXLUHV�DOO�UHVLGHQWV�WR�³ZHDU�IDFH�FRYHULQJV��
VXFK�DV�VFDUYHV��GHQVH�IDEULF��ZLWKRXW�KROHV���EDQGDQDV��QHFN�JDLWHUV��RU�RWKHU�IDEULF�
IDFH�FRYHULQJV�ZKHQ�WKH\�OHDYH�WKHLU�KRPHV�RU�SODFHV�RI�UHVLGHQFH�IRU�HVVHQWLDO�
DFWLYLWLHV�´�([����������

���� 7KH�6DQ�%HUQDUGLQR�2UGHU�VWDWHV�WKDW�DQ\�YLRODWLRQ�³LV�D�FULPH�SXQLVKDEOH�
E\�ILQH��LPSULVRQPHQW��RU�ERWK�´�([�����

���� 7KH�2UGHU�VWDWHV�WKDW�LW�ZLOO�UHPDLQ�LQ�HIIHFW�³XQWLO�UHVFLQGHG�´�([�����
���� 7KH�6DQ�%HUQDUGLQR�2UGHU�LV�VLJQHG�E\�'HIHQGDQW�'U��(ULQ�*XVWDIVRQ��

�����������������������������������������������������������
��$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�6DQ�%HUQDUGLQR�2UGHU�PD\�EH�DFFHVVHG�RQOLQH�DW�WKH�
IROORZLQJ�85/V��KWWS���ZS�VEFRXQW\�JRY�GSK�ZS�
FRQWHQW�XSORDGV�VLWHV�����������6.0B&���������������SGI��

������������������������������
�����������������������	��
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���� 'U��(ULQ�*XVWDIVRQ�LV�QRW�DQ�HOHFWHG�RIILFLDO�EXW�LV�WKH�$FWLQJ�3XEOLF�+HDOWK�
2IILFHU�RI�6DQ�%HUQDUGLQR��7KH�6DQ�%HUQDUGLQR�%RDUG�RI�6XSHUYLVRUV�KDYH�QRW�DSSRLQWHG�
D�3XEOLF�+HDOWK�2IILFHU�SXUVXDQW�WR�&DO��+HDOWK�	�6DIHW\�&RGH����������

���� 2Q�$SULO����������6DQ�%HUQDUGLQR�&RXQW\�UHOHDVHG�D�GRFXPHQW�RQ�WKHLU�
ZHEVLWH�WLWOHG�³&ODULILFDWLRQ�RI�UHOLJLRXV�VHUYLFHV�DQG�IDFH�FRYHULQJ�RUGHU´��KHUHLQDIWHU�
&ODULILFDWLRQ´���$�FRS\�RI�WKH�&ODULILFDWLRQ�LV�DWWDFKHG�KHUH�DV�([KLELW�����

���� 7KH�&ODULILFDWLRQ�LV�QRW�VLJQHG�E\�WKH�3XEOLF�+HDOWK�2IILFHU��
���� 7KH�&ODULILFDWLRQ�GRHV�QRW�UHYRNH�WKH�6DQ�%HUQDUGLQR�2UGHU��
���� 7KH�&ODULILFDWLRQ�VWDWHV�³>R@Q�WKH�VXEMHFW�RI�HQIRUFHPHQW��WKH�SXEOLF�LV�

DGYLVHG�WKDW�DOWKRXJK�YLRODWLRQ�RI�D�KHDOWK�RUGHU�LV�D�YLRODWLRQ�RI�WKH�&DOLIRUQLD�+HDOWK�
DQG�6DIHW\�&RGH��WKH�&RXQW\�GRHV�QRW�H[SHFW�ODZ�HQIRUFHPHQW�WR�EURDGO\�LPSRVH�
FLWDWLRQV�RQ�YLRODWRUV�´�

���� 7KH�&ODULILFDWLRQ�GRHV�QRW�UHYRNH�ODZ�HQIRUFHPHQW�DXWKRULW\�WR�FULPLQDOO\�
FKDUJH�DQ\�LQGLYLGXDO�ZKR�YLRODWHV�WKH�6DQ�%HUQDUGLQR�2UGHU��

���� 'HIHQGDQWV�KDYH�JUDQWHG�ODZ�HQIRUFHPHQW�XQIHWWHUHG�GLVFUHWLRQ�ZKHQ�
GHFLGLQJ�ZKHWKHU�RU�QRW�WR�HQIRUFH�WKH�6DQ�%HUQDUGLQR�2UGHU��

���� 7KH�&ODULILFDWLRQ�VWDWHV�WKDW�WKH�³VSHFLILF�UHIHUHQFH�WR�GULYH�LQ�UHOLJLRXV�
VHUYLFH�VR�FORVH�WR�PDMRU�UHOLJLRXV�REVHUYDQFHV�WDNLQJ�SODFH�GXULQJ�WKH�QH[W�IRXU�GD\V��
IRU�ZKLFK�RUJDQL]DWLRQV�KDG�DOUHDG\�FRQGXFWHG�FRQVLGHUDEOH�SODQQLQJ�DQG�LQFXUUHG�
H[SHQVHV��DUH�FODULILHG�DV�IROORZV��2UJDQL]DWLRQV�WKDW�KDYH�SODQQHG�VXFK�VHUYLFHV�IRU�WKH�
FRPLQJ�ZHHNHQG�VKRXOG�SURFHHG�ZLWK�WKRVH�VHUYLFHV�LI�WKH\�FKRRVH�WR�GR�VR�DQG�PDNH�
HYHU\�HIIRUW�WR�SUHYHQW�FRQWDFW�EHWZHHQ�FRQJUHJDQWV�´�

���� 7KH�&ODULILFDWLRQ��ZKLFK�LV�QRW�VLJQHG�E\�DQ\�LQGLYLGXDO�DQG�LV�VLPSO\�D�
GRFXPHQW�SRVWHG�RQOLQH��GLUHFWO\�FRQWUDGLFWV�WKH�ZULWWHQ�6DQ�%HUQDUGLQR�2UGHU�WKDW�

�����������������������������������������������������������
��$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�6DQ�%HUQDUGLQR�&ODULILFDWLRQ�FDQ�EH�IRXQG�RQOLQH�DW��
KWWS���ZS�VEFRXQW\�JRY�FDR�FRXQW\ZLUH�"S ������

������������������������������
�����������������������	��
Case 5:20-cv-00755-JGB-KK   Document 1   Filed 04/13/20   Page 12 of 36   Page ID #:12

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-6, Page 13 of 54
(104 of 391)

App.427



�

���
9HULILHG�&RPSODLQW� &DVH�1R���

�
�
�
�
�
�
�
�
�
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��

PDNHV�LW�D�FULPH�IRU�FKXUFKHV�WR�KDYH�GULYH�LQ�UHOLJLRXV�VHUYLFHV�DQG�IRU�SDULVKLRQHUV�WR�
DWWHQG�VXFK�VHUYLFHV��

���� 3ODLQWLII�3DWULFN�6FDOHV¶�FKXUFK��6KLHOG�RI�)DLWK�)DPLO\�&KXUFK��,QF���LV�
ORFDWHG�LQ�6DQ�%HUQDUGLQR�&RXQW\��

���� 3ODLQWLII�6FDOHV�GHVLUHV�WR�KROG�LQ�SHUVRQ�UHOLJLRXV�VHUYLFHV�IRU�WKRVH�
FRQJUHJDQWV�ZKR�GHVLUH�WR�DWWHQG�FKXUFK��

���� 3ODLQWLII�6FDOHV�EHOLHYHV�WKDW�KH�FDQ�KROG�VXFK�UHOLJLRXV�VHUYLFHV�DQG�
DELGLQJ�E\�VRFLDO�GLVWDQFLQJ�WLSV�UHFRPPHQGHG�E\�WKH�&'&�E\�NHHSLQJ�FRQJUHJDQWV�DW�
OHDVW�VL[�IHHW�DSDUW��DQG�SURYLGH�IRU�WKH�ZHDULQJ�RI�PDVNV�DQG�JORYHV��

���� 3ODLQWLII�6FDOHV�EHOLHYHV�WKDW�UHOLJLRXV�VHUYLFHV�DUH�HVVHQWLDO�IRU�WKH�VSLULWXDO�
KHDOWK�RI�WKH�FRQJUHJDWLRQ�VR�WKDW�WKH�FRQJUHJDQWV�FDQ�H[KRUW�RQH�DQRWKHU�GXULQJ�WKHVH�
GLIILFXOW�WLPHV��

���� 3ODLQWLII�6FDOHV�UHFRJQL]HV�WKDW�PRVW�RI�KLV�FRQJUHJDQWV�ZLOO�VWD\�DW�KRPH�
EXW�KH�ZDQWV�WR�EH�DYDLODEOH�IRU�WKRVH�ZKR�DUH�KHDOWK\�DQG�IHHO�WKDW�LQ�SHUVRQ�FKXUFK�
VHUYLFH�FDQ�EH�VDIHO\�DWWHQGHG��

���� 3ODLQWLII�:HQG\�*LVK�DWWHQGV�6KLHOG�RI�)DLWK�)DPLO\�&KXUFK�DQG�ZRXOG�
DWWHQG�DQ�LQ�SHUVRQ�FKXUFK�VHUYLFH�VKRXOG�LW�EH�PDGH�DYDLODEOH�WR�KHU��

���� 3ODLQWLII�*LVK�UHJXODUO\�DWWHQGV�FKXUFK�VHUYLFHV�DQG�EHOLHYHV�WKDW�VKH�KDV�D�
VFULSWXUDO�FRPPDQG�WR�³QRW�QHJOHFW�PHHWLQJ�WRJHWKHU�´�

���� 7R�KHU�NQRZOHGJH��3ODLQWLII�*LVK�KDV�QHYHU�KDG�RU�FRQWUDFWHG�VDLG�
FRURQDYLUXV��VKH�KDV�QHYHU�EHHQ�DW�DQ\�WLPH�H[SRVHG�WR�WKH�GDQJHU�RI�FRQWUDFWLQJ�LW�DQG�
KDV�QHYHU�EHHQ�LQ�FORVH�SUR[LPLW\�WR�DQ\�ORFDOLW\�ZKHUH�VDLG�FRURQDYLUXV�KDV�RU�KDYH�
H[LVWHG��

���� $V�D�UHVXOW�RI�QRW�EHLQJ�DEOH�WR�DWWHQG�LQ�SHUVRQ�FKXUFK��3ODLQWLII�*LVK�KDV�
EHHQ�GHSULYHG�RI�WKH�RSSRUWXQLW\�IRU�LPSRUWDQW�FXOWXUDO��VRFLDO��DQG�UHOLJLRXV�DFWLYLWLHV��
LQFOXGLQJ�VSHHFK�DFWLYLWLHV�SHUWDLQLQJ�WR�WKH�FRURQDYLUXV�RXWEUHDN�DQG�WKH�JRYHUQPHQW¶V�
UHVSRQVH��

������������������������������
�����������������������	��
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���� $V�RI�$SULO�����������6DQ�%HUQDUGLQR�&RXQW\�KDV�HLJKW�KXQGUHG�WHQ�������
FRURQDYLUXV�FDVHV�DQG�WZHQW\�ILYH������&29,'����DVVRFLDWHG�GHDWKV��DFFRUGLQJ�WR�
LQIRUPDWLRQ�SRVWHG�RQ�WKH�FRXQW\¶V�ZHEVLWH���

���� 7KH�8QLWHG�6WDWHV�&HQVXV�HVWLPDWHV�WKDW�DV�RI�-XO\����������6DQ�%HUQDUGLQR�
&RXQW\¶V�SRSXODWLRQ�LV�����������SHRSOH����

)$&78$/�$//(*$7,216�$6�72�5,9(56,'(�&2817<�
���� 2Q�RU�DERXW�$SULO����������GHIHQGDQWV�'U��&DPHURQ�.DLVHU�DQG�*HRUJH�

-RKQVRQ�VLJQHG�WKH�5LYHUVLGH�2UGHU�����
���� 7KH�5LYHUVLGH�2UGHU�SURKLELWV�³>D@OO�SXEOLF�RU�SULYDWH�JDWKHULQJV�������

LQFOXGLQJ��EXW�QRW�OLPLWHG�WR�DQ�DXGLWRULXP��������FKXUFK��������RU�DQ\�RWKHU�LQGRRU�RU�
RXWGRRU�VSDFH�XVHG�IRU�DQ\�QRQ�HVVHQWLDO�SXUSRVH�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR�������
FKXUFK��������´�([���������D���

���� ([HPSWHG�IURP�LWV�SURKLELWLRQ�RQ�SXEOLF�RU�SULYDWH�JDWKHULQJV�DUH�
QXPHURXV�VHUYLFHV��LQGXVWULHV��DQG�DFWLYLWLHV��LQFOXGLQJ��³FRXUWV�RI�ODZ��PHGLFDO�
SURYLGHUV�������GD\FDUH�DQG�FKLOG�FDUH�������>DQG@�QHFHVVDU\�VKRSSLQJ�DW�IXHO�VWDWLRQV��VWRUHV�
RU�PDOOV�´�SURYLGHG�WKDW�D�³VWDWH�DQG�IHGHUDO�JXLGHOLQHV�IRU�LQIHFWLRQ�FRQWURO´�DUH�
REVHUYHG��([���������E����

�����������������������������������������������������������
��3HU�6DQ�%HUQDUGLQR�&RXQW\�'HSDUWPHQW�RI�3XEOLF�+HDOWK¶V�ZHE�SDJH�YLVLWHG�RQ�$SULO�
���������KWWS���ZS�VEFRXQW\�JRY�GSK�FRURQDYLUXV���
�
���8QLWHG�6WDWHV�&HQVXV�%XUHDX�TXLFN�IDFWV�IRU�6DQ�%HUQDUGLQR�&RXQW\�FDQ�EH�IRXQG�
RQOLQH�DW��
KWWSV���ZZZ�FHQVXV�JRY�TXLFNIDFWV�IDFW�WDEOH�VDQEHUQDUGLQRFRXQW\FDOLIRUQLD�367�����
���
�
���$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�5LYHUVLGH�2UGHU�PD\�EH�DFFHVVHG�RQOLQH�DW�WKH�
IROORZLQJ�85/V��
KWWSV���ZZZ�ULYFRSK�RUJ�3RUWDOV���'RFXPHQWV�&RURQD9LUXV�$SULO�3+2UGHUV�5LY�
(2&B��������B�������SGI"YHU ������������������
���	WLPHVWDPS ���������������

������������������������������
�����������������������	��
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���� 7KH�5LYHUVLGH�2UGHU�SURYLGHV�WKDW�³>D@OO�HVVHQWLDO�EXVLQHVV�WKDW�UHPDLQ�LQ�
RSHUDWLRQ�������VKDOO�IROORZ�WKH�6RFLDO�'LVWDQFLQJ�DQG�,QIHFWLRQ�&RQWURO�*XLGHOLQHV�
SXEOLVKHG�E\�WKH�>&HQWHU�IRU�'LVHDVH�&RQWURO@�DQG�&DOLIRUQLD�'HSDUWPHQW�RI�3XEOLF�
+HDOWK�������RU�WKH�IDFLOLW\�VKDOO�EH�FORVHG�´�([���������F���

���� 7KH�5LYHUVLGH�2UGHU�PDQGDWHV�WKDW�DOO�SHRSOH�ZHDU�IDFH�FRYHULQJV��([�������
��G���

���� 7KH�5LYHUVLGH�2UGHU�H[SUHVVO\�VWDWHV�WKDW�DQ\�YLRODWLRQ�³LV�D�FULPH�
SXEOLVKDEOH�E\�ILQH��LPSULVRQPHQW��RU�ERWK�´�([�����������

���� 7KH�5LYHUVLGH�2UGHU�LV�VLJQHG�E\�'HIHQGDQW�'U��&DPHURQ�.DLVHU��
���� 7KH�5LYHUVLGH�2UGHU�LV�DOVR�VLJQHG�E\�'HIHQGDQW�*HRUJH�-RKQVRQ�DV�&RXQW\�

([HFXWLYH�2IILFHU�DQG�'LUHFWRU�RI�(PHUJHQF\�6HUYLFHV��
���� 'U�� &DPHURQ� .DLVHU� LV� QRW� DQ� HOHFWHG� RIILFLDO� EXW� LV� DSSRLQWHG� E\� WKH�

5LYHUVLGH�&RXQW\�%RDUG�RI�6XSHUYLVRUV��See�&DO��+HDOWK�	�6DIHW\�&RGH����������
���� 2Q�$SULO�����������5LYHUVLGH�&RXQW\�LVVXHG�D�SUHVV�UHOHDVH�LQ�ZKLFK�WKH\�

VWDWHG�WKDW�³'ULYH�XS�FKXUFK�VHUYLFHV�WKDW�SUDFWLFH�SURSHU�VRFLDO�GLVWDQFLQJ�ZLOO�EH�
DOORZHG�WKLV�ZHHNHQG�LQ�5LYHUVLGH�&RXQW\��DOWKRXJK�WKH�RUGHU�WR�SURKLELW�VXFK�DFWLYDWHV�
ZLOO�UHPDLQ�DIWHU�(DVWHU�6XQGD\�´���

���� 7KH�$SULO���WK�FODULILFDWLRQ�ZDV�LVVXHG�E\�'HIHQGDQW�*HRUJH�-RKQVRQ��
���� 3ODLQWLII�-DPHV�'HDQ�0RIIDWW¶V�FKXUFK��³&KXUFK�8QOLPLWHG´�LV�ORFDWHG�LQ�

5LYHUVLGH�&RXQW\��
���� 3ODLQWLII�-DPHV�'HDQ�0RIIDWW��XSRQ�OHDUQLQJ�DERXW�WKH�FRURQDYLUXV��

LPPHGLDWHO\�KDG�KLV�FKXUFK�EXLOGLQJ�FOHDQHG�DQG�GLVLQIHFWHG��
���� 3ODLQWLII�0RIIDWW�HQVXUHG�WKDW�VDQLWL]LQJ�PDWHULDOV�ZHUH�DYDLODEOH�WR�HDFK�

SHUVRQ�ZKR�HQWHUHG�KLV�FKXUFK�DQG�HQFRXUDJHG�IDPLO\�XQLWV�WR�VLW�DW�OHDVW�VL[�IHHW�DSDUW��

�����������������������������������������������������������
���$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��WKH�5LYHUVLGH�&RXQW\�1HZV�5HOHDVH�FDQ�EH�IRXQG�RQOLQH�
DW��
KWWSV���ZZZ�ULYFRSK�RUJ�3RUWDOV���'RFXPHQWV�&RURQD9LUXV�$SULO�1HZV�$SULOB���SGI"Y
HU ���������������������	WLPHVWDPS ���������������

������������������������������
�����������������������	��
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���� 3ODLQWLII�0RIIDWW�HQFRXUDJHG�DQ\RQH�ZKR�ZDV�XQFRPIRUWDEOH�ZLWK�
JDWKHULQJ�GXULQJ�FRURQDYLUXV�WR�VWD\�DW�KRPH��

���� 3ODLQWLII�0RIIDWW�HQFRXUDJHG�DQ\RQH�ZKR�ZDV�VLFN�WR�VWD\�DW�KRPH��
���� 2Q�$SULO����������3ODLQWLII�0RIIDWW�ZDV�ILQHG��������IRU�YLRODWLQJ�WKH�

5LYHUVLGH�2UGHU�IRU�KROGLQJ�D�FKXUFK�VHUYLFH�RQ�$SULO����������3DOP�6XQGD\��
���� 7R�KLV�NQRZOHGJH��3ODLQWLII�0RIIDWW�KDV�QHYHU�KDG�RU�FRQWUDFWHG�WKH�

FRURQDYLUXV��KH�KDV�QHYHU�EHHQ�DW�DQ\�WLPH�H[SRVHG�WR�WKH�GDQJHU�RI�FRQWUDFWLQJ�LW��DQG�
KDV�QHYHU�EHHQ�LQ�FORVH�SUR[LPLW\�WR�DQ\�ORFDOLW\�ZKHUH�VDLG�FRURQDYLUXV�KDV�RU�KDYH�
H[LVWHG��

���� %XW�IRU�WKH�5LYHUVLGH�2UGHU�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI��3ODLQWLII�
0RIIDWW�ZRXOG�FRQWLQXH�WR�KROG�LQ�SHUVRQ�UHOLJLRXV�VHUYLFHV�LQ�5LYHUVLGH�&RXQW\��ZKLOH�
WDNLQJ�WKH�VDPH�VRFLDO�GLVWDQFLQJ�SUHFDXWLRQV�WDNHQ�E\�³HVVHQWLDO�EXVLQHVVHV´�WKDW�
'HIHQGDQWV�FRQWLQXH�WR�DOORZ�WR�RSHUDWH�LQ�WKH�FRXQW\��GHVSLWH�DQ\�SUHYDOHQFH�RI�
&29,'�����3ODLQWLII�0RIIDWW�EHOLHYHV�WKDW�LW�LV�LPSRUWDQW�IRU�&KULVWLDQV�WR�FRPH�
WRJHWKHU��UHPHPEHU��DQG�FHOHEUDWH�DOO�WKDW�-HVXV�KDV�GRQH�IRU�WKLV�ZRUOG��

���� $V�D�UHVXOW�RI�QRW�EHLQJ�DEOH�WR�FRQGXFW�DQ�LQ�SHUVRQ�FKXUFK�VHUYLFH��
3ODLQWLII�0RIIDWW�KDV�EHHQ�GHSULYHG�RI�WKH�RSSRUWXQLW\�IRU�LPSRUWDQW�FXOWXUDO��VRFLDOV��
DQG�UHOLJLRXV�DFWLYLWLHV��LQFOXGLQJ�VSHHFK�DFWLYLWLHV�SHUWDLQLQJ�WR�WKH�FRURQDYLUXV�
RXWEUHDN�DQG�WKH�JRYHUQPHQW¶V�UHVSRQVH��

���� 3ODLQWLII�%UHQGD�:RRG¶V�FKXUFK��:RUG�RI�/LIH�0LQLVWULHV�,QWHUQDWLRQDO�,QF��
LV�ORFDWHG�LQ�5LYHUVLGH�&RXQW\��

���� :RUG�RI�/LIH�0LQLVWULHV�,QWHUQDWLRQDO�,QF��KDV�DSSUR[LPDWHO\�������UHJXODU�
DWWHQGHHV��

���� 3ODLQWLII�%UHQGD�:RRG�EHOLHYHV�6FULSWXUH�FRPPDQGV�KHU�WR�SURYLGH�
RSSRUWXQLWLHV�IRU�WKH�EHOLHYHUV�WR�REH\�+HEUHZV�������ZKHUH�WKH�EHOLHYHUV�PHHW�WRJHWKHU�
DQG�HQFRXUDJH�RQH�DQRWKHU��

���� 3ODLQWLII�%UHQGD�:RRG�KHOG�D�GULYH�XS�FKXUFK�VHUYLFH�RQ�(DVWHU�6XQGD\��

������������������������������
�����������������������	��
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���� 7KH�GULYH�XS�FKXUFK�VHUYLFH�SURYLGHG�DSSURSULDWH�VRFLDO�GLVWDQFLQJ��ZLWK�
HYHU\RQH�ZHDULQJ�PDVNV�DQG�VWD\LQJ�LQ�WKHLU�YHKLFOHV��7KH�UHVWURRPV�ZHUH�QRW�PDGH�
DYDLODEOH��(DFK�FDU�ZDV�SDUNHG�DW�OHDVW�VL[�IHHW�IURP�RWKHU�YHKLFOHV��

���� 'XULQJ�WKH�VHUYLFH��3ODLQWLII�%UHQGD�:RRG�XVHG�D�SRUWDEOH�VRXQG�
DPSOLILFDWLRQ�V\VWHP��7KH�FRQJUHJDQWV�KDG�WR�UROO�GRZQ�WKHLU�ZLQGRZV�LQ�RUGHU�WR�OLVWHQ��

���� 'XULQJ�WKH�VHUYLFH��FRPPXQLRQ�ZDV�VHUYHG�E\�DQ�LQGLYLGXDO�ZHDULQJ�D�
PDVN�DQG�JORYHV�DQG�WKH�HOHPHQWV�ZHUH�SUH�SDFNDJHG��7KH�SHUVRQ�VHUYLQJ�FRPPXQLRQ�
XVHG�WRQJV�WR�UHPRYH�WKH�FRPPXQLRQ�FXSV�IURP�WKH�SUH�SDFNDJHG�ER[��

���� $W�WKLV�WLPH��3ODLQWLII�%UHQGD�:RRG�KDV�SRVWSRQHG�DOO�EDSWLVPV�DW�KHU�
FKXUFK��

���� 3ODLQWLII�%UHQGD�:RRG�ZRXOG�OLNH�WR�KROG�GULYH�XS�FKXUFK�VHUYLFHV�HYHU\�
6XQGD\�IROORZLQJ�VDIH�VRFLDO�GLVWDQFLQJ�SUDFWLFHV�XQWLO�WKH�VWDWH�RI�HPHUJHQF\�KDV�EHHQ�
OLIWHG��

���� $V�RI�$SULO�����������5LYHUVLGH�&RXQW\�KDV�RQH�WKRXVDQG�IRXU�KXQGUHG�
WKLUW\�RQH���������FRURQDYLUXV�FDVHV�DQG�IRUW\�RQH������FRURQDYLUXV�DVVRFLDWHG�GHDWKV��
DFFRUGLQJ�WR�LQIRUPDWLRQ�SRVWHG�RQ�WKH�FRXQW\¶V�ZHEVLWH����

���� 7KH� 8QLWHG� 6WDWHV� &HQVXV� HVWLPDWHV� WKDW� DV� RI� -XO\� ��� ������ 5LYHUVLGH�
&RXQW\¶V�SRSXODWLRQ�LV������������SHRSOH����
�
�
�
�
���

�����������������������������������������������������������
���3HU�5LYHUVLGH�&RXQW\�'HSDUWPHQW�RI�3XEOLF�+HDOWK¶V�ZHE�SDJH�YLVLWHG�RQ�$SULO�����
�����KWWSV���ULYFRSK�RUJ�FRURQDYLUXV��
�
���8QLWHG�6WDWHV�&HQVXV�%XUHDX�TXLFN�IDFWV�IRU�5LYHUVLGH�&RXQW\�FDQ�EH�IRXQG�RQOLQH�DW��
KWWSV���ZZZ�FHQVXV�JRY�TXLFNIDFWV�IDFW�WDEOH�ULYHUVLGHFRXQW\FDOLIRUQLD�367��������

������������������������������
�����������������������	��
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&/$,06�
),567�&/$,0�)25�5(/,()�

)UHH�([HUFLVH�&ODXVH�RI�)LUVW�$PHQGPHQW�WR�8�6��&RQVWLWXWLRQ��
����8�6�&����������

�By all Plaintiffs against all Defendants��
���� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�

SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���
���� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�WKH�)LUVW�

$PHQGPHQW��ERWK�IDFLDOO\�DQG�DV�DSSOLHG�WR�3ODLQWLIIV��7KH�)LUVW�$PHQGPHQW�RI�WKH�
&RQVWLWXWLRQ�SURWHFWV�WKH�³IUHH�H[HUFLVH´�RI�UHOLJLRQ��)XQGDPHQWDO�WR�WKLV�SURWHFWLRQ�LV�
WKH�ULJKW�WR�JDWKHU�DQG�ZRUVKLS��See W. Va. State Bd. of Educ. v. Barnette������8�6�������
������������³7KH�YHU\�SXUSRVH�RI�D�%LOO�RI�5LJKWV�ZDV�WR�ZLWKGUDZ�FHUWDLQ�VXEMHFWV�
IURP�WKH�YLFLVVLWXGHV�RI�SROLWLFDO�FRQWURYHUV\��WR�SODFH�WKHP�EH\RQG�WKH�UHDFK�RI�
PDMRULWLHV�DQG�RIILFLDOV�DQG�WR�HVWDEOLVK�WKHP�DV�OHJDO�SULQFLSOHV�WR�EH�DSSOLHG�E\�WKH�
FRXUWV�«�>VXFK�DV�WKH@�IUHHGRP�RI�ZRUVKLS�DQG�DVVHPEO\�´���7KH�)UHH�([HUFLVH�&ODXVH�
DSSOLHV�WR�WKH�VWDWHV�WKURXJK�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW��
Cantwell v. Connecticut������8�6���������������

���� $V�WKH�6XSUHPH�&RXUW�KDV�QRWHG��³D�ODZ�EXUGHQLQJ�UHOLJLRXV�SUDFWLFH�WKDW�LV�
QRW�QHXWUDO�RU�QRW�RI�JHQHUDO�DSSOLFDWLRQ�PXVW�XQGHUJR�WKH�PRVW�ULJRURXV�RI�VFUXWLQ\�´�
Church of the Lukumi Babalu Aye, Inc. v. Hialeah������8�6�������������������³$�ODZ�LV�
QRW�JHQHUDOO\�DSSOLFDEOH�LI�LWV�SURKLELWLRQV�VXEVWDQWLDOO\�XQGHULQFOXGH�QRQ�UHOLJLRXVO\�
PRWLYDWHG�FRQGXFW�WKDW�PLJKW�HQGDQJHU�WKH�VDPH�JRYHUQPHQWDO�LQWHUHVW�WKDW�WKH�ODZ�LV�
GHVLJQHG�WR�SURWHFW�´�Stormans, Inc. v. Wiesman������)��G��������������WK�&LU��������
�FLWLQJ�Lukumi������8�6��DW����±�����³,Q�RWKHU�ZRUGV��LI�D�ODZ�SXUVXHV�WKH�JRYHUQPHQW¶V�
LQWHUHVW�µRQO\�DJDLQVW�FRQGXFW�PRWLYDWHG�E\�UHOLJLRXV�EHOLHI�¶�EXW�IDLOV�WR�LQFOXGH�LQ�LWV�
SURKLELWLRQV�VXEVWDQWLDO��FRPSDUDEOH�VHFXODU�FRQGXFW�WKDW�ZRXOG�VLPLODUO\�WKUHDWHQ�WKH�
JRYHUQPHQW¶V�LQWHUHVW��WKHQ�WKH�ODZ�LV�QRW�JHQHUDOO\�DSSOLFDEOH�´�Id.�

������������������������������
�����������������������	��
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���� 7KH�2UGHUV�DUH�QHLWKHU�QHXWUDO�QRU�RI�JHQHUDO�DSSOLFDWLRQ��'HIHQGDQWV¶�
UHVWULFWLRQV�KDYH�VSHFLILFDOO\�DQG�H[SOLFLWO\�WDUJHWHG�UHOLJLRXV�DQG�³IDLWK�EDVHG´�VHUYLFHV�
DQG�DUH�WKXV�QRW�QHXWUDO�RQ�WKHLU�IDFH��'HIHQGDQWV�KDYH�SURKLELWHG�FHUWDLQ�SXEOLF�DQG�
SULYDWH�JDWKHULQJV�GHHPHG�³QRQ�HVVHQWLDO�´�LQFOXGLQJ�RXW�RI�KRPH�UHOLJLRXV�VHUYLFHV��
ZKLOH�H[HPSWLQJ�D�ODXQGU\�OLVW�RI�LQGXVWULHV�DQG�VHUYLFHV�SXUSRUWHGO\�³HVVHQWLDO´�WR�WKH�
JRYHUQPHQW¶V�YDULRXV�LQWHUHVWV��LQFOXGLQJ�PHGLFDO�FDQQDELV�GLVSHQVDULHV�DQG�RWKHU�
PHGLFDO�SURYLGHUV��FRXUWV��SXEOLF�XWLOLWLHV��GD\FDUH�DQG�FKLOGFDUH��DQG�³QHFHVVDU\´�
VKRSSLQJ��)XUWKHU��VHYHUDO�'HIHQGDQWV�KDYH�JUDQWHG�ad hoc�H[HPSWLRQV�WR�WKH�2UGHUV�IRU�
SDUWLFXODU�UHOLJLRXV�JDWKHULQJV�RI�SDUWLFXODU�IDLWKV�±�L�H���&KULVWLDQV�SHUPLWWHG�WR�
FHOHEUDWH�(DVWHU��EXW�QR�RWKHU�JDWKHULQJV��DQG�RWKHU�IDLWKV�JLYHQ�QR�H[HPSWLRQV���

���� ,Q�DGGLWLRQ�WR�UHOHJDWLQJ�DOO�IDLWK�DFWLYLWLHV�WR�D�VHFRQG�FODVV�VWDWXV��DW�EHVW���
'HIHQGDQWV�KDYH�WKUHDWHQHG�FULPLQDO�SHQDOWLHV�IRU�KROGLQJ�LQ�SHUVRQ�VHUYLFHV��DQG�KDYH�
WKXV�VXEVWDQWLDOO\�EXUGHQHG�3ODLQWLIIV¶�UHOLJLRXV�H[HUFLVH�E\�IRUFLQJ�WKHP�WR�FKRRVH�
EHWZHHQ�WKHLU�VLQFHUHO\�KHOG�UHOLJLRXV�EHOLHIV�DQG�WKHLU�GHVLUH�WR�IROORZ�VHFXODU�UXOHV��LQ�
PDQ\�FDVHV�LPSRVHG�E\�XQHOHFWHG�RIILFLDOV���

���� /DZV�DQG�JRYHUQPHQW�DFWLRQV�WKDW�EXUGHQ�UHOLJLRXV�SUDFWLFH�DQG�DUH�HLWKHU�
QRW�QHXWUDO�RU�QRW�JHQHUDOO\�DSSOLFDEOH�PXVW�VDWLVI\�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�
DQG�EH�QDUURZO\�WDLORUHG�WR�DFKLHYH�WKDW�HQG���

���� 'HIHQGDQWV¶�PDQGDWHV�DUH�QRW�³QDUURZO\�WDLORUHG´�WR�IXUWKHU�DQ\�
FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��'HIHQGDQWV�KDYH�JUDQWHG�QXPHURXV�VSHFLDO�
H[HPSWLRQV�WR�WKHLU�EDQV�RQ�SXEOLF�JDWKHULQJV�DQG�FRQGXFW��LQFOXGLQJ�IRU�SXUSRUWHGO\�
³HVVHQWLDO´�EXVLQHVVHV�DQG�DFWLYLWLHV��SURYLGHG�WKDW�VRFLDO�GLVWDQFLQJ�SUDFWLFHV�DUH�
REVHUYHG��DQG�HYHQ�IRU�RXW�RI�KRPH�UHOLJLRXV�VHUYLFHV�GXULQJ�(DVWHU��DQ�LPSRUWDQW�GD\�
RI�UHOLJLRXV�VLJQLILFDQFH�IRU�&KULVWLDQV��6LQFH�WKHVH�JDWKHULQJV�PD\�EH�SHUPLWWHG��WKHUH�
FDQ�EH�QR�GRXEW�WKDW�'HIHQGDQWV�PD\��DQG�WKHUHIRUH�PXVW��SHUPLW�3ODLQWLIIV�WR�HQJDJH�LQ�
HTXLYDOHQW�UHOLJLRXV�DFWLYLWLHV�DQG�VHUYLFHV�SURYLGHG�WKDW�3ODLQWLIIV�DOVR�DGKHUH�WR�WKH�
VRFLDO�GLVWDQFLQJ�JXLGHOLQHV�FXUUHQWO\�LQ�SODFH���

������������������������������
�����������������������	��
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����� 5HTXLULQJ�3ODLQWLIIV�WR�DEVWDLQ�IURP�UHOLJLRXV�JDWKHULQJV��GHVSLWH�
VXEVWDQWLDO�PRGLILFDWLRQV�WR�VDWLVI\�WKH�SXEOLF�KHDOWK�LQWHUHVWV�DW�VWDNH��YLRODWHV�
3ODLQWLIIV¶�&RQVWLWXWLRQDO�ULJKW�WR�IUHH�H[HUFLVH�RI�UHOLJLRQ��7KH�VWDWH�GRHV�QRW�KDYH�WKH�
SRZHU�XQGHU�RXU�&RQVWLWXWLRQDO�VFKHPH�WR�GHFUHH�WKDW�DV�WR�IDLWK�DFWLYLWLHV��³VWUHDPLQJ´�
�IRU�WKRVH�FRQJUHJDWLRQV�DQG�SDULVKLRQHUV�ZLWK�WKH�ZHDOWK�DQG�WHFKQRORJLFDO�DFXPHQ�WR�
SDUWDNH�RI�VXFK�WUXQFDWHG�VXEVWLWXWHV��LV�³JRRG�HQRXJK´�ZKHQ�DW�WKH�VDPH�WLPH�WKH�VWDWH�
SURWHFWV�WKH�PHGLD�RUJDQL]DWLRQV¶�)LUVW�$PHQGPHQW�ULJKWV�WR�IUHHGRP�RI�WKH�SUHVV�ZKLOH�
GHQ\LQJ�WKH�SODLQWLIIV�)LUVW�$PHQGPHQW�)UHH�([HUFLVH�RI�5HOLJLRQ��

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�
GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������

6(&21'�&/$,0�)25�5(/,()�
(VWDEOLVKPHQW�&ODXVH�RI�)LUVW�$PHQGPHQW�WR�8�6��&RQVWLWXWLRQ��

����8�6�&����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�WKH�)LUVW�
$PHQGPHQW��ERWK�IDFLDOO\�DQG�DV�DSSOLHG�WR�3ODLQWLIIV��7KH�(VWDEOLVKPHQW�&ODXVH�RI�WKH�
³)LUVW�$PHQGPHQW�PDQGDWHV�JRYHUQPHQWDO�QHXWUDOLW\�EHWZHHQ�UHOLJLRQ�DQG�UHOLJLRQ��DQG�
EHWZHHQ�UHOLJLRQ�DQG�QRQUHOLJLRQ�´�McCreary Cty., Ky. v. Am. Civil Liberties Union of 
Ky.������8�6�������������������citing Epperson v. Arkansas������8�6�������������������

������������������������������
�����������������������	��
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7KH�(VWDEOLVKPHQW�&ODXVH�DSSOLHV�WR�WKH�VWDWHV�WKURXJK�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�
)RXUWHHQWK�$PHQGPHQW��Everson v. Board of Ed. of Ewing������8�6������������

����� 'HIHQGDQWV�KDYH�QRW�DQG�GR�QRW�DFW�ZLWK�D�FOHDUO\�VHFXODU�SXUSRVH�LQ�
DGRSWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��'HIHQGDQWV�KDYH�PDGH�VHYHUDO�H[FHSWLRQV�WR�WKHLU�
2UGHUV��LQFOXGLQJ�FHUWDLQ�UHOLJLRXV�DFWLYLWLHV�GXULQJ�(DVWHU��D�GD\�VLJQLILFDQW�WR�
&KULVWLDQV��ZLWKRXW�H[HPSWLQJ�WKRVH�VDPH�DFWLYLWLHV�ZKHQ�RFFXUULQJ�RQ�GD\V�ERWK�EHIRUH�
DQG�DIWHU�(DVWHU��RU�RQ�GD\V�VLJQLILFDQW�WR�RWKHU�IDLWKV��,W�LV�QRW�IRU�'HIHQGDQWV�WR�
GHWHUPLQH�ZKLFK�IDLWKV��DQG�RQ�ZKLFK�GD\V�RI�UHOLJLRXV�VLJQLILFDQFH�WR�WKRVH�IDLWKV��
UHOLJLRXV�VHUYLFHV�PD\�WDNH�SODFH��

����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�ad hoc�HQIRUFHPHQW�WKHUHRI�KDYH�WKH�SULPDU\�
HIIHFW�RI�LQKLELWLQJ�UHOLJLRXV�DFWLYLW\���

����� 'HIHQGDQWV�KDYH�IDLOHG�WR�DYRLG�H[FHVVLYH�JRYHUQPHQW�HQWDQJOHPHQW�ZLWK�
UHOLJLRQ��'HIHQGDQWV�SHUPLW�RQO\�VRPH�IRUPV�RI�UHOLJLRXV�REVHUYDQFH��VXFK�DV�OLYH�
VWUHDPHG��DW�KRPH�UHOLJLRXV�DFWLYLWLHV��DQG��DV�WR�WKH�5LYHUVLGH�2UGHU�RQO\��LQ�SHUVRQ�
VHUYLFHV�GXULQJ�(DVWHU�ZHHNHQG���

����� 7KHUH�LV�QR�KLVWRULFDO�SUHFHGHQFH�LQ�WKH�8QLWHG�6WDWHV�IRU�LQKLELWLQJ�
UHOLJLRXV�SUDFWLFHV�RQ�WHUPV�PRUH�UHVWULFWLYH�WKDQ�WKRVH�LPSRVHG�RQ�LGHQWLFDO�VHFXODU�
DFWLYLWLHV��DV�'HIHQGDQWV�GR�QRZ���

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�
GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������
�

������������������������������
�����������������������	��
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7+,5'�&/$,0�)25�5(/,()�
)UHH�6SHHFK�&ODXVH�RI�)LUVW�$PHQGPHQW�WR�8�6��&RQVWLWXWLRQ�

����8�6�&����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�WKH�)LUVW�
$PHQGPHQW��ERWK�IDFLDOO\�DQG�DV�DSSOLHG�WR�3ODLQWLIIV��

����� 8QGHU�'HIHQGDQWV¶�2UGHUV��SXEOLF�JDWKHULQJV�DQG�FKXUFK�VHUYLFHV�DUH�
SURKLELWHG��

����� 3ODLQWLIIV�HQJDJH�LQ�SURWHFWHG�VSHHFK�WKURXJK�ZRUVKLS��UHOLJLRXV�
GLVFXVVLRQV��VLQJLQJ�K\PQDOV��DQG�SUD\LQJ�ZLWK�WKHLU�FRQJUHJDWLRQ��

����� 'HIHQGDQWV¶�LPSRVLWLRQ�RI�WKH�2UGHUV�LV�XQUHDVRQDEOH�DQG�KDV�D�FKLOOLQJ�
HIIHFW�RQ�SURWHFWHG�VSHHFK�E\�RXWULJKW�EDQQLQJ�LQ�SHUVRQ�FKXUFK�VHUYLFHV�DW�WKH�SDLQ�RI�
FULPLQDO�SHQDOW\���)XUWKHUPRUH��VHYHUDO�RI�WKH�'HIHQGDQWV�KDYH�JUDQWHG�ad hoc�
H[HPSWLRQV�WR�WKH�2UGHUV�IRU�(DVWHU��EXW�QRW�DQ\�RWKHU�6XQGD\�RU�GD\�RI�UHOLJLRXV�
VLJQLILFDQFH�WR�RWKHU�IDLWKV��$GGLWLRQDOO\��D�UHSUHVHQWDWLYH�RI�5LYHUVLGH�&RXQW\�KDV�
VWDWHG�WKDW�6KHULIIV�DUH�QRW�H[SHFWHG�WR�HQIRUFH�HYHU\�YLRODWLRQ��EXW�IDLOHG�WR�SURYLGH�DQ\�
JXLGDQFH�DV�WR�ZKDW�YLRODWLRQV�ZRXOG�EH�SULRULWL]HG��OHDYLQJ�LW�XS�WR�WKH�6KHULIIV¶�
XQIHWWHUHG�GLVFUHWLRQ�WR�GHFLGH�ZKLFK�YLRODWLRQV�WR�HQIRUFH��6XFK�D�ODFN�RI�VWDQGDUGV�
DORQJ�ZLWK�D�JUDQW�RI�VXFK�GLVFUHWLRQ�UHQGHUV�WKH�2UGHUV�XQFRQVWLWXWLRQDO�ERWK�IDFLDOO\�
DQG�DV�WKH\�DUH�DSSOLHG��

����� 7KH�2UGHUV�DUH�XQFRQVWLWXWLRQDOO\�RYHUEURDG��DQG�WKHUHIRUH�YRLG�DV�D�PDWWHU�
RI�ODZ��ERWK�RQ�WKHLU�IDFHV��DQG�DV�LW�LV�DSSOLHG��

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�

������������������������������
�����������������������	��
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GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������

)2857+�&/$,0�)25�5(/,()�
9LRODWLRQ�RI�)LUVW�$PHQGPHQW�)UHHGRP�RI�$VVHPEO\�&ODXVH��

����8�6�&����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�WKH�)LUVW�
$PHQGPHQW��ERWK�IDFLDOO\�DQG�DV�DSSOLHG�WR�3ODLQWLIIV��7KH�)LUVW�$PHQGPHQW�RI�WKH�
&RQVWLWXWLRQ�SURWHFWV�WKH�³ULJKW�RI�WKH�SHRSOH�SHDFHDEO\�WR�DVVHPEOH�´�7KH�)UHHGRP�RI�
$VVHPEO\�&ODXVH�ZDV�LQFRUSRUDWHG�DJDLQVW�WKH�VWDWHV�LQ�De Jonge v. Oregon������8�6��
�������������

����� ³7KH�ULJKW�RI�IUHH�VSHHFK��WKH�ULJKW�WR�WHDFK��DQG�WKH�ULJKW�RI�DVVHPEO\�DUH��
RI�FRXUVH��IXQGDPHQWDO�ULJKWV�´�Whitney v. California������8�6�������������������:KHQ�
D�JRYHUQPHQW�SUDFWLFH�UHVWULFWV�IXQGDPHQWDO�ULJKWV��LW�LV�VXEMHFW�WR�³VWULFW�VFUXWLQ\´�DQG�
FDQ�EH�MXVWLILHG�RQO\�LI�LW�IXUWKHUV�D�FRPSHOOLQJ�JRYHUQPHQW�SXUSRVH�DQG��HYHQ�WKHQ��
RQO\�LI�QR�OHVV�UHVWULFWLYH�DOWHUQDWLYH�LV�DYDLODEOH��See, e.g.��San Antonio Indep. Sch. Dist. 
v. Rodriguez������8�6�������������������Dunn v. Blumstein������8�6���������������

����� %\�GHQ\LQJ�3ODLQWLII�%UHQGD�:RRG�WKH�DELOLW\�WR�FRQGXFW�VHUYLFHV�YLD�D�
GULYH�LQ�FKXUFK�VHUYLFH�WKDW�FRPSOLHV�ZLWK�WKH�&'&�JXLGHOLQHV�IRU�VRFLDO�GLVWDQFLQJ��
'HIHQGDQWV�DUH�LQ�YLRODWLRQ�RI�WKH�)UHHGRP�RI�$VVHPEO\�&ODXVH��'HIHQGDQWV�FDQQRW�
PHHW�WKH�QR�OHVV�UHVWULFWLYH�DOWHUQDWLYH�WHVW��7KH�&'&¶V�VRFLDO�GLVWDQFLQJ�JXLGHOLQHV�DUH�
DSSURSULDWH�WR�OLPLW�WKH�VSUHDG�RI�&29,'�����,PSRVLQJ�PRUH�UHVWULFWLYH�UHTXLUHPHQWV�
WKDW�WDUJHW�FKXUFKHV�DQG�WKHLU�GULYH�LQ�VHUYLFHV�ZKLOH�DW�WKH�VDPH�WLPH�DOORZLQJ�

������������������������������
�����������������������	��
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UHVWDXUDQWV��FRIIHH�VKRSV��PDULMXDQD�GLVSHQVDULHV�WR�RSHUDWH�GULYH�XSV�LV�QRW�WKH�OHDVW�
UHVWULFWLYH�PHDQV�RI�DFKLHYLQJ�'HIHQGDQWV¶�SXEOLF�VDIHW\�JRDOV��

����� %\�GHQ\LQJ�3ODLQWLII�3DWULFN�6FDOHV�IURP�6KLHOG�RI�)DLWK�)DPLO\�&KXUFK�
DQG�3ODLQWLII�-DPHV�0RIIDWW�RI�&KXUFK�8QOLPLWHG�WKH�DELOLW\�WR�DVVHPEOH�YLD�DQ�LQ�
SHUVRQ�FKXUFK�VHUYLFH�WKDW�FRPSOLHV�ZLWK�WKH�&'&�JXLGHOLQHV�IRU�VRFLDO�GLVWDQFLQJ��
'HIHQGDQWV�DUH�LQ�YLRODWLRQ�RI�WKH�)UHHGRP�RI�$VVHPEO\�&ODXVH��'HIHQGDQWV�FDQQRW�
PHHW�WKH�QR�OHVV�UHVWULFWLYH�DOWHUQDWLYH�WHVW��7KH�&'&¶V�VRFLDO�GLVWDQFLQJ�JXLGHOLQHV�DUH�
DSSURSULDWH�WR�OLPLW�WKH�VSUHDG�RI�&29,'�����,PSRVLQJ�PRUH�UHVWULFWLYH�UHTXLUHPHQWV�
WKDW�WDUJHW�FKXUFKHV�DQG�WKHLU�LQ�SHUVRQ�VHUYLFHV�ZKLOH�DOORZLQJ�JURFHU\�VWRUHV��
ODXQGURPDWV��DQG�PDULMXDQD�GLVSHQVDULHV�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV�RI�DFKLHYLQJ�
'HIHQGDQWV¶�SXEOLF�VDIHW\�JRDOV��

����� 5HTXLULQJ�3ODLQWLIIV�WR�DEVWDLQ�IURP�UHOLJLRXV�JDWKHULQJV��GHVSLWH�
VXEVWDQWLDO�PRGLILFDWLRQV�WR�VDWLVI\�WKH�SXEOLF�KHDOWK�LQWHUHVWV�DW�VWDNH��YLRODWHV�
3ODLQWLIIV¶�&RQVWLWXWLRQDO�ULJKW�WR�SHDFHDEO\�DVVHPEOH���

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�
GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������
�
�
�
�
���

������������������������������
�����������������������	��
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),)7+�&/$,0�)25�5(/,()�
'XH�3URFHVV�&ODXVH�RI�)RXUWHHQWK�$PHQGPHQW�WR�8�6��&RQVWLWXWLRQ��

����8�6�&����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�WKH�'XH�3URFHVV�
&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW��ERWK�IDFLDOO\�DQG�DV�DSSOLHG�WR�3ODLQWLIIV��

����� $�UHJXODWLRQ�LV�FRQVWLWXWLRQDOO\�YRLG�RQ�LWV�IDFH�ZKHQ��DV�PDWWHU�RI�GXH�
SURFHVV��LW�LV�VR�YDJXH�WKDW�SHUVRQV�³RI�FRPPRQ�LQWHOOLJHQFH�PXVW�QHFHVVDULO\�JXHVV�DW�
LWV�PHDQLQJ�DQG�GLIIHU�DV�WR�LWV�DSSOLFDWLRQ´�Connally v. General Const. Co.������8�6��
�����������������People ex rel. Gallo v. Acuna�����&DO��WK��������������������7KH�YRLG�
IRU�YDJXHQHVV�GRFWULQH�LV�GHVLJQHG�WR�SUHYHQW�DUELWUDU\�DQG�GLVFULPLQDWRU\�HQIRUFHPHQW��
7KH�SUREOHP�ZLWK�D�YDJXH�UHJXODWLRQ�LV�WKDW�LW�³LPSHUPLVVLEO\�GHOHJDWHV�EDVLF�SROLF\�
PDWWHUV�WR�SROLFHPHQ��MXGJHV��DQG�MXULHV�IRU�UHVROXWLRQ�RQ�DQ�DG�KRF�DQG�VXEMHFWLYH�
EDVLV����´�Grayned v. City of Rockford������8�6����������±������������

����� 'HIHQGDQWV¶�2UGHUV�DUH�YRLG�IRU�YDJXHQHVV��,Q�FRQMXQFWLRQ�ZLWK�LVVXLQJ�WKH�
2UGHUV��LQFOXGLQJ�IRU�WKH�IROORZLQJ�UHDVRQV��

D�� 7KH�6WDWH�2UGHU�SURYLGHV�WKDW�LQGLYLGXDOV�DUH�RUGHUHG�WR�³KHHG´�6WDWH�
SXEOLF�KHDOWK�GLUHFWLYHV��7KH�ZRUG�³KHHG´�LV�GHILQHG�E\�:HEVWHU¶V�'LFWLRQDU\�WR�PHDQ�
³WR�JLYH�FRQVLGHUDWLRQ�RU�DWWHQWLRQ�WR´�²QRW�VSHFLILFDOO\�WR�DGKHUH�WR�WKRVH�GLUHFWLYHV��
<HW��WKH�6WDWH�2UGHU�LV�ZLGHO\�UHSRUWHG�LQ�WKH�PHGLD�DQG�FLWHG�E\�ORFDO�DQG�VWDWH�
RIILFLDOV��LQFOXGLQJ�WKH�6DQ�%HUQDUGLQR�DQG�5LYHUVLGH�2UGHUV��DV�FRPSHOOLQJ�FRPSOLDQFH�
ZLWK�6WDWH�SXEOLF�KHDOWK�GLUHFWLYHV�WR�VKHOWHU�LQ�SODFH�XQOHVV�FRQGXFWLQJ�HVVHQWLDO�
EXVLQHVV��7KH�6WDWH�2UGHU�DOVR�LQFOXGHV�WKH�WH[W�RI�WKH�SXEOLF�KHDOWK�GLUHFWLYH��ZKLFK�
LQFOXGHV�ODQJXDJH�WKDW�RVWHQVLEO\�³RUGHU>V@´�FRPSOLDQFH��FUHDWLQJ�IXUWKHU�DPELJXLW\�DV�
WR�ZKHWKHU�3ODLQWLIIV�PXVW�FRPSO\�ZLWK��RU�PHUHO\�KHHG��WKH�SXEOLF�KHDOWK�GLUHFWLYH��

������������������������������
�����������������������	��
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$FFRUGLQJO\��WKH�6WDWH�2UGHU�LV�YDJXH�DV�WR�ZKDW�SUHFLVHO\�LV�EHLQJ�RUGHUHG��DQG�ZKDW�
DFWLRQV�PD\�UHVXOW�LQ�FULPLQDO�SHQDOWLHV��ILQHV��RU�LPSULVRQPHQW���

E�� 7KH�6DQ�%HUQDUGLQR�2UGHU�GRHV�QRW�H[HPSW�DQ\�SDUWLFXODU�UHOLJLRXV�
KROLGD\V��\HW�6DQ�%HUQDUGLQR�KDV�H[SOLFLWO\�H[HPSWHG�FRPSOLDQFH�GXULQJ�(DVWHU�
ZHHNHQG��&RXQW\�RIILFLDOV�KDYH�DOVR�VWDWHG�WKDW�LW�³GRHV�QRW�H[SHFW�ODZ�HQIRUFHPHQW�WR�
EURDGO\�LPSRVH�FLWDWLRQV�RQ�YLRODWRUV´�DQG�WKDW�³WKH�H[SHFWDWLRQ�LV�WKDW�ODZ�HQIRUFHPHQW�
ZLOO�UHO\�XSRQ�FRPPXQLW\�PHPEHUV�WR�XVH�JRRG�MXGJPHQW��FRPPRQ�VHQVH��DQG�DFW�LQ�
WKH�EHVW�LQWHUHVW�RI�WKHLU�RZQ�KHDOWK�DQG�WKH�KHDOWK�RI�WKHLU�ORYHG�RQHV�DQG�WKH�
FRPPXQLW\�DW�ODUJH�´�

F�� 7KH�5LYHUVLGH�&RXQW\�2UGHU�VWDWHV�WKDW�³QRQ�HVVHQWLDO�SHUVRQQHO�������DUH�
SURKLELWHG�IURP�HQWU\�LQWR�DQ\�KRVSLWDO�RU�ORQJ�WHUP�FDUH�IDFLOLW\�´�RVWHQVLEO\�EDQQLQJ�
³QRQ�HVVHQWLDO´�SHRSOH�IURP�VHHNLQJ�PHGLFDO�FDUH��<HW��WKH�2UGHU�VWDWHV�WKDW�³YLVLWRUV´�
PD\�EH�SHUPLWWHG�DFFHVV�WR�KRVSLWDOV�XQGHU�FHUWDLQ�FRQGLWLRQV��1R�UHDVRQDEOH�SHUVRQ�FDQ�
PDNH�VHQVH�RI�ZKDW�FRQGXFW�LV�SHUPLWWHG�XQGHU�WKH�2UGHU��

����� $V�D�UHVXOW�RI�WKHVH�DPELJXLWLHV��QR�UHDVRQDEOH�SHUVRQ�FRXOG�XQGHUVWDQG�
ZKDW�FRQGXFW�YLRODWHV�WKH�2UGHU�DQG�PLJKW�VXEMHFW�WKDW�SHUVRQ�WR�FULPLQDO�SHQDOWLHV����

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�
GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������
�
�
���

������������������������������
�����������������������	��
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6,;7+�&/$,0�)25�5(/,()�
'XH�3URFHVV�&ODXVH�RI�)RXUWHHQWK�$PHQGPHQW�WR�8�6��&RQVWLWXWLRQ��

����8�6�&����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�3ODLQWLIIV¶�
VXEVWDQWLYH�GXH�SURFHVV�ULJKWV�VHFXUHG�E\�WKH�)RXUWHHQWK�$PHQGPHQW�WR�WKH�8�6��
&RQVWLWXWLRQ��8QGHU�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW��QR�6WDWH�
VKDOO�³GHSULYH�DQ\�SHUVRQ�RI�OLIH��OLEHUW\��RU�SURSHUW\��ZLWKRXW�GXH�SURFHVV�RI�ODZ�´�7KH�
IXQGDPHQWDO�OLEHUWLHV�SURWHFWHG�E\�WKLV�&ODXVH�LQFOXGH�PRVW�RI�WKH�ULJKWV�HQXPHUDWHG�LQ�
WKH�%LOO�RI�5LJKWV��See Duncan v. Louisiana������8�6����������±������������,Q�DGGLWLRQ��
WKHVH�OLEHUWLHV�H[WHQG�WR�FHUWDLQ�SHUVRQDO�FKRLFHV�FHQWUDO�WR�LQGLYLGXDO�GLJQLW\�DQG�
DXWRQRP\��LQFOXGLQJ�LQWLPDWH�FKRLFHV�WKDW�GHILQH�SHUVRQDO�LGHQWLW\�DQG�EHOLHIV��See, e.g.��
Eisenstadt v. Baird������8�6�������������������Griswold v. Connecticut������8�6�������
���±������������

����� 3ODLQWLIIV¶�ULJKWV�WR�IUHHGRP�RI�UHOLJLRQ��DVVHPEO\��VSHHFK��DQG�WUDYHO�DUH�
IXQGDPHQWDO�ULJKWV�SURWHFWHG�E\�WKH�8�6��&RQVWLWXWLRQ��See, e.g.��Aptheker v. Secretary 
of State������8�6�������������������Kent v. Dulles������8�6�������������������

����� :KHQ�D�JRYHUQPHQW�SUDFWLFH�UHVWULFWV�IXQGDPHQWDO�ULJKWV�VXFK�DV�WKH�ULJKW�
WR�SUDFWLFH�UHOLJLRQ�IUHHO\��DVVHPEOH�SHDFHIXOO\��VSHDN��DQG�WUDYHO��LW�LV�VXEMHFW�WR�³VWULFW�
VFUXWLQ\´�DQG�FDQ�EH�MXVWLILHG�RQO\�LI�LW�IXUWKHUV�D�FRPSHOOLQJ�JRYHUQPHQW�SXUSRVH��DQG��
HYHQ�WKHQ��RQO\�LI�QR�OHVV�UHVWULFWLYH�DOWHUQDWLYH�LV�DYDLODEOH��See, e.g. Memorial Hospital 
v. Maricopa County������8�6�����������������������Dunn v. Blumstein������8�6�������
����������������Shapiro v. Thompson������8�6������������������Maher v. Roe������
8�6�������������������

����� 6WULFW�VFUXWLQ\�DSSOLHV�WR�3ODLQWLIIV¶�FODLPV�EHFDXVH�ERWK�WKH�5LYHUVLGH�
2UGHU�DQG�WKH�6DQ�%HUQDUGLQR�2UGHU�PDQGDWH�WKDW�3ODLQWLIIV�VWD\�DW�KRPH��LPSLQJLQJ�RQ�

������������������������������
�����������������������	��
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WKHLU�IXQGDPHQWDO�ULJKWV�WR�IUHHGRP�RI�UHOLJLRQ��DVVHPEO\��VSHHFK��DQG�WUDYHO��7KHVH�
2UGHUV�GR�QRW�SHUPLW�3ODLQWLIIV�WR�H[HUFLVH�WKHVH�ULJKWV��HYHQ�ZKLOH�FRQIRUPLQJ�WR�WKH�
&'&�JXLGHOLQHV�IRU�VRFLDO�GLVWDQFLQJ��XQOHVV�'HIHQGDQWV�GHHP�WKHP�³HVVHQWLDO´�RU�DV�
SDUWLFLSDWLQJ�LQ�³HVVHQWLDO´�DFWLYLWLHV��

����� 'HIHQGDQWV¶�PDQGDWHV�DUH�QRW�³QDUURZO\�WDLORUHG´�WR�IXUWKHU�DQ\�
FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��'HIHQGDQWV¶�KDYH�JUDQWHG�QXPHURXV�VSHFLDO�
H[HPSWLRQV�WR�WKHLU�EDQV�RQ�SXEOLF�JDWKHULQJV��LQFOXGLQJ�IRU�SXUSRUWHGO\�³HVVHQWLDO´�
EXVLQHVVHV�DQG�DFWLYLWLHV��SURYLGHG�WKDW�VRFLDO�GLVWDQFLQJ�SUDFWLFHV�DUH�REVHUYHG��DQG�
HYHQ�IRU�RXW�RI�KRPH�UHOLJLRXV�VHUYLFHV�GXULQJ�(DVWHU��DQ�LPSRUWDQW�GD\�RI�UHOLJLRXV�
VLJQLILFDQFH�IRU�&KULVWLDQV��6LQFH�WKHVH�JDWKHULQJV�FDQ�EH�SHUPLWWHG��WKHUH�FDQ�EH�QR�
GRXEW�WKDW�'HIHQGDQWV�PD\��DQG�WKHUHIRUH�PXVW��SHUPLW�3ODLQWLIIV�WR�HQJDJH�LQ�
HTXLYDOHQW�FRQVWLWXWLRQDOO\�SURWHFWHG�DFWLYLWLHV�SURYLGHG�WKDW�3ODLQWLIIV�DOVR�DGKHUH�WR�WKH�
VRFLDO�GLVWDQFLQJ�JXLGHOLQHV���

����� 3ODLQWLIIV� KDYH� QR� DGHTXDWH� UHPHG\� DW� ODZ� DQG� ZLOO� VXIIHU� VHULRXV� DQG�
LUUHSDUDEOH� KDUP� WR� WKHLU� FRQVWLWXWLRQDO� ULJKWV� XQOHVV� 'HIHQGDQWV� DUH� HQMRLQHG� IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�
GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������

6(9(17+�&/$,0�)25�5(/,()�
(TXDO�3URWHFWLRQ�&ODXVH�RI�)RXUWHHQWK�$PHQGPHQW�WR�8�6��&RQVWLWXWLRQ��

����8�6�&����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

������������������������������
�����������������������	��
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����� 7KH�2UGHUV�DQG�'HIHQGDQWV¶�HQIRUFHPHQW�WKHUHRI�YLRODWH�WKH�)RXUWHHQWK�
$PHQGPHQW��ERWK�IDFLDOO\�DQG�DV�DSSOLHG�WR�3ODLQWLIIV��7KH�)RXUWHHQWK�$PHQGPHQW�RI�
WKH�&RQVWLWXWLRQ�SURYLGHV�WKDW�³>Q@R�6WDWH�VKDOO�������GHQ\�WR�DQ\�SHUVRQ�ZLWKLQ�LWV�
MXULVGLFWLRQ�WKH�HTXDO�SURWHFWLRQ�RI�WKH�ODZV�´�(TXDO�SURWHFWLRQ�UHTXLUHV�WKH�VWDWH�WR�
JRYHUQ�LPSDUWLDOO\²QRW�GUDZ�DUELWUDU\�GLVWLQFWLRQV�EHWZHHQ�LQGLYLGXDOV�EDVHG�VROHO\�RQ�
GLIIHUHQFHV�WKDW�DUH�LUUHOHYDQW�WR�D�OHJLWLPDWH�JRYHUQPHQWDO�REMHFWLRQ���

����� 'HIHQGDQWV�LQWHQWLRQDOO\�DQG�DUELWUDULO\�FDWHJRUL]H�LQGLYLGXDOV�DQG�FRQGXFW�
DV�HLWKHU�³HVVHQWLDO´�RU�³QRQ�HVVHQWLDO�´�7KRVH�SHUVRQV�FODVVLILHG�DV�³HVVHQWLDO�´�RU�DV�
SDUWLFLSDWLQJ�LQ�HVVHQWLDO�VHUYLFHV��DUH�SHUPLWWHG�WR�JR�DERXW�WKHLU�EXVLQHVV�DQG�DFWLYLWLHV�
SURYLGHG�FHUWDLQ�VRFLDO�GLVWDQFLQJ�SUDFWLFHV�DUH�HPSOR\HG��7KRVH�FODVVLILHG�DV�³QRQ�
HVVHQWLDO�´�RU�DV�HQJDJLQJ�LQ�QRQ�HVVHQWLDO�DFWLYLWLHV��DUH�UHTXLUHG�WR�VWD\�LQ�WKHLU�
UHVLGHQFH��XQOHVV�LW�EHFRPHV�QHFHVVDU\�IRU�WKHP�WR�OHDYH�IRU�RQH�RI�WKH�HQXPHUDWHG�
³HVVHQWLDO´�DFWLYLWLHV���

����� 6WULFW�VFUXWLQ\�XQGHU�WKH�(TXDO�3URWHFWLRQ�&ODXVH�DSSOLHV�ZKHUH��DV�KHUH��
WKH�FODVVLILFDWLRQ�LPSLQJHV�RQ�D�IXQGDPHQWDO�ULJKW��LQFOXGLQJ�WKH�ULJKW�WR�SUDFWLFH�
UHOLJLRQ�IUHHO\��WR�ULJKW�WR�IUHH�VSHHFK�DQG�DVVHPEO\��DQG�WKH�ULJKW�WR�WUDYHO��DPRQJ�
RWKHUV���

����� 'HIHQGDQWV�FDQQRW�VDWLVI\�VWULFW�VFUXWLQ\��EHFDXVH�WKHLU�DUELWUDU\�
FODVVLILFDWLRQV�DUH�QRW�QDUURZO\�WDLORUHG�PHDVXUHV�WKDW�IXUWKHU�FRPSHOOLQJ�JRYHUQPHQW�
LQWHUHVWV��IRU�WKH�UHDVRQV�VWDWHG�DERYH���

����� 3ODLQWLIIV� KDYH� QR� DGHTXDWH� UHPHG\� DW� ODZ� DQG� ZLOO� VXIIHU� VHULRXV� DQG�
LUUHSDUDEOH� KDUP� WR� WKHLU� FRQVWLWXWLRQDO� ULJKWV� XQOHVV� 'HIHQGDQWV� DUH� HQMRLQHG� IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3XUVXDQW�WR����8�6�&����������DQG�������3ODLQWLIIV�DUH�HQWLWOHG�WR�
GHFODUDWRU\�UHOLHI�DQG�WHPSRUDU\��SUHOLPLQDU\��DQG�SHUPDQHQW�LQMXQFWLYH�UHOLHI�
LQYDOLGDWLQJ�DQG�UHVWUDLQLQJ�HQIRUFHPHQW�RI�WKH�2UGHUV���

����� 3ODLQWLIIV�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�WR�
YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�

������������������������������
�����������������������	��
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DWWRUQH\V¶�IHHV�SXUVXDQW�WR����8�6�&����������
(,*+7+�&/$,0�)25�5(/,()�

5LJKW�WR�/LEHUW\�
�&DO��&RQVW��$UW�����������

�By all Plaintiffs against all Defendants��
����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�

SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���
����� ,Q�&DOLIRUQLD��³>D@OO�SHRSOH�DUH�E\�QDWXUH�IUHH�DQG�LQGHSHQGHQW�DQG�KDYH�

LQDOLHQDEOH�ULJKWV��$PRQJ�WKHVH�DUH�HQMR\LQJ�DQG�GHIHQGLQJ�OLIH�DQG�OLEHUW\��DFTXLULQJ��
SRVVHVVLQJ��DQG�SURWHFWLQJ�SURSHUW\��DQG�SXUVXLQJ�DQG�REWDLQLQJ�VDIHW\��KDSSLQHVV��DQG�
SULYDF\��&DO��&RQVW��$UW���������

����� &DOLIRUQLD�FRXUWV�KDYH�KHOG�WKDW�3XEOLF�+HDOWK�2IILFLDOV¶�DXWKRULW\�RYHU�WKH�
ULJKWV�RI�SHUVRQDO�OLEHUW\�LV�OLPLWHG��%HIRUH�H[HUFLVLQJ�WKHLU�IXOO�SRZHUV�WR�TXDUDQWLQH��
WKHUH�PXVW�EH�³UHDVRQDEOH�JURXQGV�>@�WR�VXSSRUW�WKH�EHOLHI�WKDW�WKH�SHUVRQ�VR�KHOG�LV�
LQIHFWHG�´�Ex parte Martin�����&DO��$SS���G�������������3XEOLF�+HDOWK�2IILFLDOV�PXVW�EH�
DEOH�WR�VKRZ�³SUREDEOH�FDXVH�WR�EHOLHYH�WKH�SHUVRQ�VR�KHOG�KDV�DQ�LQIHFWLRXV�GLVHDVH�«´�
Id.�

����� &DOLIRUQLD�FRXUWV�IRXQG�WKDW�3XEOLF�+HDOWK�2IILFLDOV�FRXOG�QRW�TXDUDQWLQH�
���EORFNV�RI�6DQ�)UDQFLVFR�&KLQDWRZQ�EHFDXVH�RI�QLQH�����GHDWKV�GXH�WR�EXERQLF�
SODJXH��See Jew Ho v. Williamson������)������&�&��&DO���������DQG�Wong Wai v. 
Williamson,�����)�����&�&��&DO�����������

����� 7KH�FRXUW�IRXQG�LW�³SXUHO\�DUELWUDU\��XQUHDVRQDEOH��XQZDUUDQWHG��ZURQJIXO��
DQG�RSSUHVVLYH�LQWHUIHUHQFH�ZLWK�WKH�SHUVRQDO�OLEHUW\�RI�FRPSODLQDQW´�ZKR�KDG�³QHYHU�
KDG�RU�FRQWUDFWHG�VDLG�EXERQLF�SODJXH��WKDW�KH�KDV�QHYHU�EHHQ�DW�DQ\�WLPH�H[SRVHG�WR�WKH�
GDQJHU�RI�FRQWUDFWLQJ�LW��DQG�KDV�QHYHU�EHHQ�LQ�DQ\�ORFDOLW\�ZKHUH�VDLG�EXERQLF�SODJXH��
RU�DQ\�JHUPV�RI�EDFWHULD�WKHUHRI��KDV�RU�KDYH�H[LVWHG´��Jew Ho������)������&�&��&DO��
�������

������������������������������
�����������������������	��
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����� &DOLIRUQLD�FRXUWV�KDYH�IRXQG�WKDW�³D�PHUH�VXVSLFLRQ�>RI�D�FRQWDJLRXV�
GLVHDVH@��XQVXSSRUWHG�E\�IDFWV�JLYLQJ�ULVH�WR�UHDVRQDEOH�RU�SUREDEOH�FDXVH��ZLOO�DIIRUG�
QR�MXVWLILFDWLRQ�DW�DOO�for depriving persons of their liberty�DQG�VXEMHFWLQJ�WKHP�WR�YLUWXDO�
LPSULVRQPHQW�XQGHU�D�SXUSRUWHG�RUGHU�RI�TXDUDQWLQH�´�Ex parte Arta�����&DO��$SS�������
������������HPSKDVLV�DGGHG���

����� ,Q�Jew Ho v. Williamson,�����)������&�&��&DO���������DQG�Wong Wai v. 
Williamson,�����)�����&&�&DO���������WKH�&DOLIRUQLD�FRXUWV�IRXQG�WKDW�WKHUH�ZHUH�PRUH�
WKDQ��������SHRSOH�OLYLQJ�LQ�WKH�WZHOYH�EORFNV�RI�6DQ�)UDQFLVFR�&KLQDWRZQ�ZKR�ZHUH�WR�
EH�TXDUDQWLQHG��7KH�FRXUWV�IRXQG�LW�XQUHDVRQDEOH�WR�VKXW�GRZQ�WKH�DELOLW\�RI�RYHU�
�������SHRSOH�WR�PDNH�D�OLYLQJ�EHFDXVH�RI�QLQH�GHDWKV��7KLV�ZDV�RQH�GHDWK�IRU�HYHU\�
������LQKDELWDQWV�RI�&KLQDWRZQ��

����� $V�RI�-XO\����������6DQ�%HUQDUGLQR�DQG�5LYHUVLGH�&RXQWLHV�KDYH�D�
FRPELQHG�SRSXODWLRQ�RI�����������LQGLYLGXDOV�DQG�DV�RI�$SULO�����������6DQ�%HUQDUGLQR�
DQG�5LYHUVLGH�&RXQWLHV�KDYH�D�WRWDO�RI����FRURQDYLUXV�GHDWKV��7KDW�LV�RQH�GHDWK�IRU�
HYHU\��������LQKDELWDQWV��

����� 3ODLQWLIIV�KDYH�QHYHU�KDG�RU�FRQWUDFWHG�VDLG�FRURQDYLUXV��WKH\�KDYH�QHYHU�
EHHQ�DW�DQ\�WLPH�H[SRVHG�WR�WKH�GDQJHU�RI�FRQWUDFWLQJ�LW��DQG�KDYH�QHYHU�EHHQ�LQ�DQ\�
ORFDOLW\�ZKHUH�VDLG�FRURQDYLUXV��RU�DQ\�JHUPV�RI�EDFWHULD�WKHUHRI��KDV�RU�KDYH�H[LVWHG��

����� 5HTXLULQJ�3ODLQWLIIV�WR�DEVWDLQ�IURP�DOO�UHOLJLRXV�JDWKHULQJV��GHVSLWH�
VXEVWDQWLDO�PRGLILFDWLRQV�WR�VDWLVI\�WKH�SXEOLF�KHDOWK�LQWHUHVWV�DW�VWDNH��YLRODWHV�WKHLU�
&DOLIRUQLD�&RQVWLWXWLRQDO�OLEHUW\�ULJKWV��

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3ODLQWLIIV�KDYH�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�
WR�YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\�IHHV�DQG�FRVWV�SXUVXDQW�WR�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH�6HFWLRQ���������
�

������������������������������
�����������������������	��
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1,17+�&/$,0�)25�5(/,()�
)UHHGRP�RI�6SHHFK�

�&DO��&RQVW��$UW����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� ,Q�&DOLIRUQLD�³>H@YHU\�SHUVRQ�PD\�IUHHO\�VSHDN��ZULWH�DQG�SXEOLVK�KLV�RU�KHU�
VHQWLPHQWV�RQ�DOO�VXEMHFWV��EHLQJ�UHVSRQVLEOH�IRU�WKH�DEXVH�RI�WKLV�ULJKW��$�ODZ�PD\�QRW�
UHVWUDLQ�RU�DEULGJH�OLEHUW\�RI�VSHHFK�RU�SUHVV�´�&DO��&RQVW��$UW���������

����� ³7KH�&DOLIRUQLD�6XSUHPH�&RXUW�KDV�UHFRJQL]HG�WKDW�WKH�&DOLIRUQLD�
&RQVWLWXWLRQ�LV�µPRUH�SURWHFWLYH��GHILQLWLYH�DQG�LQFOXVLYH�RI�ULJKWV�WR�H[SUHVVLRQ�DQG�
VSHHFK¶�WKDQ�WKH�)LUVW�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�´�Rosenbaum v. 
City and County of San Francisco������)��G��������������WK�&LU���������

����� )RU�WKH�UHDVRQV�VWDWHG�LQ�3ODLQWLIIV¶�7KLUG�&ODLP�IRU�5HOLHI��UHTXLULQJ�
3ODLQWLIIV�WR�DEVWDLQ�IURP�LWV�UHOLJLRXV�JDWKHULQJV��GHVSLWH�VXEVWDQWLDO�PRGLILFDWLRQV�WR�
VDWLVI\�WKH�SXEOLF�KHDOWK�LQWHUHVWV�DW�VWDNH��YLRODWHV�3ODLQWLIIV¶�OLEHUW\�RI�VSHHFK�ULJKWV�
XQGHU�WKH�&DOLIRUQLD�&RQVWLWXWLRQ�DV�ZHOO��

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3ODLQWLIIV�KDYH�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�
WR�YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\�IHHV�DQG�FRVWV�SXUVXDQW�WR�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH�6HFWLRQ���������
�
�
�
�
���

������������������������������
�����������������������	��
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7(17+�&/$,0�)25�5(/,()�
)UHHGRP�RI�$VVHPEO\�
�&DO��&RQVW��$UW�����������

�By all Plaintiffs against all Defendants��
����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�

SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��
����� ,Q�&DOLIRUQLD�³>W@KH�SHRSOH�KDYH�WKH�ULJKW�WR�«�DVVHPEOH�IUHHO\�WR�FRQVXOW�

IRU�WKH�FRPPRQ�JRRG�´�&DO��&RQVW��$UW���������
����� )RU�WKH�UHDVRQV�VWDWHG�LQ�3ODLQWLIIV¶�)RXUWK�&ODLP�IRU�5HOLHI��UHTXLULQJ�

3ODLQWLIIV�WR�DEVWDLQ�IURP�LWV�UHOLJLRXV�JDWKHULQJV��GHVSLWH�VXEVWDQWLDO�PRGLILFDWLRQV�WR�
VDWLVI\�WKH�SXEOLF�KHDOWK�LQWHUHVWV�DW�VWDNH��YLRODWHV�3ODLQWLIIV¶�ULJKW�WR�DVVHPEOH�IUHHO\�
XQGHU�WKH�&DOLIRUQLD�&RQVWLWXWLRQ�DV�ZHOO��

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3ODLQWLIIV�KDYH�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�
WR�YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\�IHHV�DQG�FRVWV�SXUVXDQW�WR�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH�6HFWLRQ���������

(/(9(17+�&/$,0�)25�5(/,()�
)UHH�([HUFLVH�DQG�(QMR\PHQW�RI�5HOLJLRQ�

�&DO��&RQVW��$UW�����������
�By all Plaintiffs against all Defendants��

����� 3ODLQWLIIV�LQFRUSRUDWH�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�LQ�WKH�SUHFHGLQJ�
SDUDJUDSKV��DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� ,Q�&DOLIRUQLD�³>I@UHH�H[HUFLVH�DQG�HQMR\PHQW�RI�UHOLJLRQ�ZLWKRXW�
GLVFULPLQDWLRQ�RU�SUHIHUHQFH�DUH�JXDUDQWHHG�´�&DO��&RQVW��$UW���������

������������������������������
�����������������������	��
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����� ³,Q�JHQHUDO��WKH�UHOLJLRQ�FODXVHV�RI�WKH�&DOLIRUQLD�&RQVWLWXWLRQ�DUH�UHDG�
PRUH�EURDGO\�WKDQ�WKHLU�FRXQWHUSDUWV�LQ�WKH�IHGHUDO�&RQVWLWXWLRQ�´�Carpenter v. City and 
County of San Francisco�����)��G������������WK�&LU���������

����� )RU�WKH�UHDVRQV�VWDWHG�LQ�3ODLQWLIIV¶�)LUVW�&ODLP�IRU�5HOLHI��UHTXLULQJ�
3ODLQWLIIV�WR�DEVWDLQ�IURP�LWV�UHOLJLRXV�JDWKHULQJV��GHVSLWH�VXEVWDQWLDO�PRGLILFDWLRQV�WR�
VDWLVI\�WKH�SXEOLF�KHDOWK�LQWHUHVWV�DW�VWDNH��YLRODWHV�3ODLQWLIIV¶�IUHH�H[HUFLVH�ULJKWV�XQGHU�
WKH�&DOLIRUQLD�&RQVWLWXWLRQ�DV�ZHOO��

����� 3ODLQWLIIV�KDYH�QR�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�VXIIHU�VHULRXV�DQG�
LUUHSDUDEOH�KDUP�WR�WKHLU�FRQVWLWXWLRQDO�ULJKWV�XQOHVV�'HIHQGDQWV�DUH�HQMRLQHG�IURP�
LPSOHPHQWLQJ�DQG�HQIRUFLQJ�WKH�2UGHUV��

����� 3ODLQWLIIV�KDYH�IRXQG�LW�QHFHVVDU\�WR�HQJDJH�WKH�VHUYLFHV�RI�SULYDWH�FRXQVHO�
WR�YLQGLFDWH�WKHLU�ULJKWV�XQGHU�WKH�ODZ��3ODLQWLIIV�DUH�WKHUHIRUH�HQWLWOHG�WR�DQ�DZDUG�RI�
DWWRUQH\�IHHV�DQG�FRVWV�SXUVXDQW�WR�&DOLIRUQLD�&RGH�RI�&LYLO�3URFHGXUH�6HFWLRQ���������

:+(5()25(��3ODLQWLIIV�UHVSHFWIXOO\�UHTXHVW�WKDW�WKLV�&RXUW�HQWHU�MXGJPHQW�
DJDLQVW�'HIHQGDQWV�DV�IROORZV��

$�� $Q�RUGHU�DQG�MXGJPHQW�GHFODULQJ�WKDW�WKH�2UGHUV��IDFLDOO\�DQG�DV�DSSOLHG�WR�
3ODLQWLIIV��YLRODWH�WKH�)LUVW�DQG�)RXUWHHQWK�$PHQGPHQWV�WR�WKH�8�6��&RQVWLWXWLRQ�DQG�
$UWLFOH����6HFWLRQV�������DQG���RI�WKH�&DOLIRUQLD�&RQVWLWXWLRQ��
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&RXUWV�RI�WKH�6WDWH�RI�&DOLIRUQLD�VLQFH�-XQH�������WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW��

WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�1LQWK�&LUFXLW��DQG�EHIRUH�WKH�DOO�IRXU�

8QLWHG�6WDWHV�'LVWULFW�&RXUWV�ORFDWHG�LQ�&DOLIRUQLD��([FHSW�DV�WR�WKRVH�PDWWHUV�VWDWHG�

RQ�LQIRUPDWLRQ�DQG�EHOLHI��,�KDYH�SHUVRQDO�NQRZOHGJH�RI�WKH�PDWWHUV�VHW�IRUWK�KHUHLQ��

DQG�LI�FDOOHG�DV�D�ZLWQHVV�FRXOG�DQG�ZRXOG�FRPSHWHQWO\�WHVWLI\�WKHUHWR��$V�WR�WKRVH�

PDWWHUV�VWDWHG�RQ�LQIRUPDWLRQ�DQG�EHOLHI��,�EHOLHYH�WKHP�WR�EH�WUXH��

��� $WWDFKHG�DV�([KLELW���LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�$SULO���������

2UGHU�RI�WKH�+HDOWK�2IILFHU�RI�WKH�&RXQW\�RI�6DQ�%HUQDUGLQR�GDWHG�$SULO����������,Q�

WKLV�RUGHU��WKH�3XEOLF�+HDOWK�RIILFLDO�LV�UHIHUULQJ�WR�WKH�6WDWH¶V�(VVHQWLDO�&ULWLFDO�

,QIUDVWUXFWXUH�:RUNHUV�OLVW�DQG�VWDWHV�WKDW�³>W@KLV�JXLGDQFH�GRHV�DOORZ�IDLWK�EDVHG�

VHUYLFHV�WKDW�DUH�SURYLGHG�WKURXJK�VWUHDPLQJ�RU�RWKHU�WHFKQRORJ\��ZKLOH�LQGLYLGXDOV�

UHPDLQ�LQ�WKHLU�KRPHV��EXW�GRHV�QRW�DOORZ�LQGLYLGXDOV�WR�OHDYH�WKHLU�KRPHV�IRU�GULYLQJ�

SDUDGHV�RU�GULYH�XS�VHUYLFHV��RU�IRU�SLFNLQJ�XS�QRQ�HVVHQWLDO�LWHPV�´�

��� $WWDFKHG�DV�([KLELW���LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�$SULO���������

&ODULILFDWLRQ�ZKHUHE\�LQ�DQ�XQVLJQHG�SUHVV�UHOHDVH�WKH�FRXQW\�VWDWHG�³2Q�WKH�VXEMHFW�

RI�HQIRUFHPHQW��WKH�SXEOLF�LV�DGYLVHG�WKDW�DOWKRXJK�YLRODWLRQ�RI�D�KHDOWK�RUGHU�LV�D�

YLRODWLRQ�RI�WKH�&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH��WKH�&RXQW\�GRHV�QRW�H[SHFW�ODZ�

HQIRUFHPHQW�WR�EURDGO\�LPSRVH�FLWDWLRQV�RQ�YLRODWRUV�´�

��� $WWDFKHG�DV�([KLELW���LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�$SULO���������

$PHQGHG�2UGHU�RI�WKH�+HDOWK�2IILFHU�IRU�WKH�&RXQW\�RI�5LYHUVLGH��,Q�WKLV�$PHQGHG�

2UGHU�³>D@OO�SXEOLF�RU�SULYDWH�µJDWKHULQJV¶�«�DUH�SURKLELWHG��UHJDUGOHVV�RI�YHQXH�RU�

VL]H��«��)RU�WKH�SXUSRVHV�RI�WKLV�2UGHU��µ*DWKHULQJV¶�LV�DQ\�HYHQW�RU�FRQYHQLQJ�WKDW�

EULQJV�WRJHWKHU�SHRSOH�LQ�D�VLQJOH�URRP�RU�VLQJOH�VSDFH�DW�WKH�VDPH�WLPH��LQFOXGLQJ��EXW�

QRW�OLPLWHG�WR�«�FKXUFK�«��RU�DQ\�RWKHU�LQGRRU�RU�RXWGRRU�VSDFH�XVHG�IRU�DQ\�QRQ�
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HVVHQWLDO�SXUSRVH�LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�«�FKXUFK�VHUYLFHV�«��´�

��� $WWDFKHG�DV�([KLELW���LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�GHPDQG�OHWWHU�WKDW�

'KLOORQ�/DZ�*URXS�VHQW�WR�6DQ�%HUQDUGLQR�&RXQW\�RQ�$SULO���������DW������30��,�

HPDLOHG�WKLV�OHWWHU�WR�WKH�ILYH�&RXQW\�6XSHUYLVRUV�DQG�WR�&RXQW\�&RXQVHO�DW�WKH�

DGGUHVVHV�OLVWHG�LQ�WKH�OHWWHU��,�GLG�QRW�UHFHLYH�DQ\�HOHFWURQLF�QRWLILFDWLRQV�WKDW�DQ\�RI�

WKH�HPDLOV�WKDW�,�VHQW�WKH�OHWWHU�WR�KDG�ERXQFHG��

��� 2Q�$SULO����������DW�DSSUR[LPDWHO\������30��,�FDOOHG�6DQ�%HUQDUGLQR�

&RXQW\�&RXQVHO¶V�RIILFH�DQG�UHTXHVWHG�WR�VSHDN�WR�&RXQW\�&RXQVHO�UHJDUGLQJ�RXU�

ILUPV�SODQ�WR�ILOH�D�FRPSODLQW�LQ�)HGHUDO�&RXUW�DORQJ�ZLWK�D�0RWLRQ�IRU�D�7HPSRUDU\�

5HVWUDLQLQJ�2UGHU�WKH�IROORZLQJ�PRUQLQJ��

��� 2Q�$SULO����������DURXQG������30��6DQ�%HUQDUGLQR�&RXQW\�&RXQVHO�

0LFKHOOH�%ODNHQPRUH�DQG�,�VSRNH�RQ�WKH�SKRQH��,�LQIRUPHG�KHU�RI�RXU�SODQV�WR�ILOH�D�

ODZVXLW�LQ�WKH�&HQWUDO�'LVWULFW�RI�&DOLIRUQLD�DQG�ILOH�D�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�VR�

WKDW�RXU�FOLHQWV�FRXOG�FRQGXFW�WKHLU�(DVWHU�6HUYLFHV��

��� $WWDFKHG�DV�([KLELW����LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�OHWWHU�WKDW�,�

UHFHLYHG�YLD�HPDLO�IURP�6DQ�%HUQDUGLQR�&RXQW\�&RXQVHO�0LFKHOOH�%ODNHQPRUH�DW������

30�RQ�$SULO����������

��� %DVHG�RQ�&RXQW\�&RXQVHO¶V�UHSUHVHQWDWLRQ�WKDW�³IDLWK�EDVHG�RUJDQL]DWLRQV�

RU�LQGLYLGXDOV��IDFH�QR�WKUHDW�RI�FLWDWLRQV�RU�RWKHU�SXQLVKPHQW�IRU�WKHLU�IDLWK�EDVHG�

DFWLYLWLHV�RYHU�WKH�(DVWHU�ZHHNHQG�ZKHUHLQ�HYHU\�HIIRUW�LV�PDGH�WR�SUHYHQW�FRQWDFW�

EHWZHHQ�FRQJUHJDQWV�DQG�DGKHUHQFH�WR�VRFLDO�GLVWDQFLQJ�JXLGDQFH�´�P\�ILUP�LQ�

FRQVXOWDWLRQ�ZLWK�RXU�FOLHQWV�GHWHUPLQHG�WKDW�D�752�ZDV�QHFHVVDU\�WR�HQVXUH�WKHLU�

DELOLW\�WR�IUHHO\�H[HUFLVH�UHOLJLRQV�ULJKWV�DIWHU�WKH�(DVWHU�:HHNHQG��

���� $WWDFKHG�DV�([KLELW���LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�GHPDQG�OHWWHU�WKDW�

'KLOORQ�/DZ�*URXS�VHQW�WR�5LYHUVLGH�&RXQW\�RQ�$SULO���������DW������30��,�HPDLOHG�

WKLV�OHWWHU�WR�WKH�ILYH�&RXQW\�6XSHUYLVRUV��&RXQW\�&RXQVHO��WKH�3XEOLF�+HDOWK�2IILFHU��
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WKH�6HQLRU�3XEOLF�,QIRUPDWLRQ�6SHFLDOLVW��DQG�WKH�&RXQW\�3XEOLF�,QIRUPDWLRQ�2IILFHU�WR�

WKH�DGGUHVVHV�OLVWHG�LQ�WKH�OHWWHU��,�GLG�QRW�UHFHLYH�DQ\�HOHFWURQLF�QRWLILFDWLRQV�WKDW�DQ\�

RI�WKH�HPDLOV�WKDW�,�VHQW�WKH�OHWWHU�WR�KDG�ERXQFHG��

���� 2Q�$SULO����������DW�DSSUR[LPDWHO\������30��,�FDOOHG�5LYHUVLGH�&RXQW\�

&RXQVHO¶V�RIILFH�DQG�OHIW�D�YRLFH�PHVVDJH�WR�WDON�WR�&RXQW\�&RXQVHO�DERXW�WKH�SHQGLQJ�

FRPSODLQW�DQG�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�WKDW�ZH�SUHSDUHG�WR�ILOH�WKH�QH[W�GD\��,�

KDYH�QRW�UHFHLYHG�D�UHVSRQVH�DV�RI�WKH�GDWH�RI�WKLV�GHFODUDWLRQ��

���� 2Q�$SULO�����������LQ�WKH�DIWHUQRRQ��,�KHDUG�WKDW�5LYHUVLGH�&RXQW\�KDG�

LVVXHG�D�JXLGDQFH�WKDW�WKH\�ZRXOG�SHUPLW�GULYH�XS�FKXUFK�VHUYLFHV�RYHU�WKH�(DVWHU�

:HHNHQG��$WWDFKHG�DV�([KLELW���LV�D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�5LYHUVLGH�&RXQW\�

3UHVV�UHOHDVH��

���� %HFDXVH�ERWK�6DQ�%HUQDUGLQR�DQG�5LYHUVLGH�&RXQW\�RQO\�SHUPLWWHG�WKH�

IUHH�H[HUFLVH�RI�UHOLJLRQ�RYHU�(DVWHU�ZHHNHQG��P\�FOLHQWV¶�&RQVWLWXWLRQDO�ULJKWV�DUH�

VWLOO�EHLQJ�YLRODWHG��$V�VXFK��LQ�RUGHU�WR�SURWHFW�DJDLQVW�WKHVH�RQJRLQJ�YLRODWLRQV��D�

7HPSRUDU\�5HVWUDLQLQJ�2UGHU�LV�QHFHVVDU\��

���� 2Q�$SULO�����������DW������30�P\�ILUP�ILOHG�WKH�YHULILHG�FRPSODLQW�LQ�WKH�

DERYH�UHIHUHQFHG�PDWWHU��

���� $W�DSSUR[LPDWHO\������30��,�SHUVRQDOO\�HPDLOHG�%HQMDPLQ�*OLFNPDQ��

6XSHUYLVLQJ�'HSXW\�$WWRUQH\�*HQHUDO�RI�&DOLIRUQLD�IRU�WKH�*RYHUQPHQW�/DZ�6HFWLRQ�

DQG�7KRPDV�3DWWHUVRQ��6HQLRU�$VVLVWDQW�$WWRUQH\�*HQHUDO�RI�&DOLIRUQLD��0LFKHOOH�

%ODNHPRUH��&RXQW\�&RXQVHO�IRU�6DQ�%HUQDUGLQR�&RXQW\��DQG�*UHJ�3ULDPRV��&RXQW\�

&RXQVHO�IRU�5LYHUVLGH�&RXQW\�ZLWK�D�FRS\�RI�WKH�&RPSODLQW��,�GLG�QRW�UHFHLYH�DQ\�

HOHFWURQLF�QRWLILFDWLRQV�WKDW�DQ\�RI�WKH�HPDLOV�WKDW�,�VHQW�WKH�FRPSODLQW�WR�KDG�ERXQFHG��

���� ,Q�WKLV�HPDLO��,�QRWLILHG�WKH�UHFHLYHUV�WKDW�RXU�ILUP�ZDV�LQWHQGHG�WR�ILOH�DQ�

DSSOLFDWLRQ�IRU�D�7HPSRUDU\�5HVWUDLQLQJ�2UGHU��

���� $W������3�0���,�UHFHLYHG�DQ�HPDLO�IURP�%HQMDPLQ�*OLFNPDQ�WKDQNLQJ�PH�
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IRU�IRUZDUGLQJ�WKH�&RPSODLQW�DQG�UHTXHVWLQJ�WKDW�,�FRQWLQXH�VHQGLQJ�GRFXPHQWV�WR�

KLP�DQG�7KRPDV�3DWWHUVRQ�XQWLO�WKH\�DVVLJQHG�DQ�DWWRUQH\�WR�WKH�PDWWHU��

���� $W������3�0��,�FDOOHG�DQG�OHIW�D�PHVVDJH�IRU�0LFKHOOH�%ODNHPRUH��&RXQW\�

&RXQVHO�IRU�6DQ�%HUQDUGLQR�&RXQW\�DQG�LQIRUPHG�KHU�WKDW�,�KDG�HPDLOHG�KHU�D�FRS\�RI�

WKH�YHULILHG�FRPSODLQW�DQG�WKDW�RXU�ILUP�LQWHQGHG�WR�ILOH�DQ�DSSOLFDWLRQ�IRU�D�

7HPSRUDU\�5HVWUDLQLQJ�2UGHU�DQG�WKDW�ZKHQ�ZH�GLG��,�ZRXOG�IRUZDUG�WKH�DSSOLFDWLRQ�

WR�KHU�YLD�HPDLO��

���� $W������3�0��,�FDOOHG�DQG�OHIW�D�PHVVDJH�IRU�*UHJ�3ULDPRV��&RXQW\�

&RXQVHO�IRU�5LYHUVLGH�&RXQW\�DQG�LQIRUPHG�KLP�WKDW�RXU�ILUP�LQWHQGHG�WR�ILOH�DQ�

DSSOLFDWLRQ�IRU�D�7HPSRUDU\�5HVWUDLQLQJ�2UGHU��,�ZDV�WROG�E\�WKH�RSHUDWRU�WKDW�KH�KDG�

DOUHDG\�RSHQHG�P\�HPDLO�WKDW�FRQWDLQHG�D�FRS\�RI�WKH�YHULILHG�FRPSODLQW��

���� 2Q�$SULO�����������8QLWHG�6WDWHV�$WWRUQH\�*HQHUDO�:LOOLDP�3��%DUU�

LVVXHG�D�6WDWHPHQW�RQ�5HOLJLRXV�3UDFWLFH�DQG�6RFLDO�'LVWDQFLQJ��$�WUXH�DQG�FRUUHFW�

FRS\�RI�WKH�$WWRUQH\�*HQHUDO¶V�6WDWHPHQW�LV�DWWDFKHG�DV�([KLELW����7KH�$WWRUQH\�

*HQHUDO�VWDWHG��

$V�ZH�H[SODLQ�LQ�WKH�6WDWHPHQW�RI�,QWHUHVW��ZKHUH�D�VWDWH�KDV�QRW�DFWHG�
HYHQKDQGHGO\��LW�PXVW�KDYH�D�FRPSHOOLQJ�UHDVRQ�WR�LPSRVH�UHVWULFWLRQV�RQ�
SODFHV�RI�ZRUVKLS�DQG�PXVW�HQVXUH�WKDW�WKRVH�UHVWULFWLRQV�DUH�QDUURZO\�
WDLORUHG�WR�DGYDQFH�LWV�FRPSHOOLQJ�LQWHUHVW���:KLOH�ZH�EHOLHYH�WKDW�GXULQJ�
WKLV�SHULRG�WKHUH�LV�D�VXIILFLHQW�EDVLV�IRU�WKH�VRFLDO�GLVWDQFLQJ�UXOHV�WKDW�
KDYH�EHHQ�SXW�LQ�SODFH��WKH�VFRSH�DQG�MXVWLILFDWLRQ�RI�UHVWULFWLRQV�EH\RQG�
WKDW�ZLOO�KDYH�WR�EH�DVVHVVHG�EDVHG�RQ�WKH�FLUFXPVWDQFHV�DV�WKH\�HYROYH��

5HOLJLRQ�DQG�UHOLJLRXV�ZRUVKLS�FRQWLQXH�WR�EH�FHQWUDO�WR�WKH�OLYHV�RI�
PLOOLRQV�RI�$PHULFDQV���7KLV�LV�WUXH�PRUH�VR�WKDQ�HYHU�GXULQJ�WKLV�
GLIILFXOW�WLPH���7KH�SDQGHPLF�KDV�FKDQJHG�WKH�ZD\V�$PHULFDQV�OLYH�WKHLU�
OLYHV���5HOLJLRXV�FRPPXQLWLHV�KDYH�UDOOLHG�WR�WKH�FULWLFDO�QHHG�WR�SURWHFW�
WKH�FRPPXQLW\�IURP�WKH�VSUHDG�RI�WKLV�GLVHDVH�E\�PDNLQJ�VHUYLFHV�
DYDLODEOH�RQOLQH�DQG�LQ�ZD\V�WKDW�RWKHUZLVH�FRPSO\�ZLWK�VRFLDO�GLVWDQFLQJ�
JXLGHOLQHV���
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7KH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�ZLOO�FRQWLQXH�WR�HQVXUH�WKDW�
UHOLJLRXV�IUHHGRP�UHPDLQV�SURWHFWHG�LI�DQ\�VWDWH�RU�ORFDO�JRYHUQPHQW��LQ�
WKHLU�UHVSRQVH�WR�&29,'�����VLQJOHV�RXW��WDUJHWV��RU�GLVFULPLQDWHV�DJDLQVW�
DQ\�KRXVH�RI�ZRUVKLS�IRU�VSHFLDO�UHVWULFWLRQV��

,�GHFODUH�XQGHU�SHQDOW\�RI�SHUMXU\�XQGHU�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�RI�

$PHULFD�WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG�FRUUHFW�DQG�LV�H[HFXWHG�WKLV���WK�GD\�RI�$SULO��

������DW�3DVDGHQD��&DOLIRUQLD��
�
�
'DWHG��$SULO����������� � �V�0DUN�3��0HXVHU�� � �

0DUN�3��0HXVHU�
�
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« Public Health officer orders face covering, electronic-only religious services
San Bernardino County mountains closed to snow play »

Get e-mail updates when this information changes.

Clarification of religious services and face-coverings order
Published April 8, 2020 | By County of San Bernardino

The need has arisen for clarification of a
Public Health Order and subsequent guidance
issued Tuesday regarding religious services
and face coverings.

The County acknowledges the manner in
which the order and guidance were created

and disseminated created unintended consequences and hardships. The County has taken steps to ensure
appropriate notice and coordination will occur in the future as we address the complicated and fast-moving crisis
faced by our community and the entire world.

“We recognize the need to act quickly to slow the spread of COVID-19 throughout San Bernardino County,” said
Board of Supervisors Chairman Curt Hagman. “But we also recognize that we must take into consideration the
myriad of impacts that can be felt in a large and diverse county, and be willing to provide clarification and make
adjustments while keeping our communities safe and healthy.”

The specific references to drive-in religious services so close to major religious observances taking place during
the next four days, for which organizations had already conducted considerable planning and incurred expenses,
are clarified as follows: Organizations that have planned such services for the coming weekend should proceed
with those services if they choose to do so and make every effort to prevent contact between congregants.

Regarding the use of face-coverings while driving, there is no need for drivers traveling alone or with members
of their households to wear face coverings unless they must lower their windows to interact with first
responders, food service workers, or others who are not members of their households.

Other clarifying guidance will be forthcoming.

On the subject of enforcement, the public is advised that although violation of a health order is a violation of the
California Health and Safety Code, the County does not expect law enforcement to broadly impose citations on
violators. The expectation is that law enforcement will rely upon community members to use good judgment,
common sense, and act in the best interests of their own health and the health of their loved ones and the
community at large. The imposition of penalties on members of the public who willfully and grossly disregard
public health orders by putting others at risk of exposure to this infectious disease is meant as a tool for law
enforcement to use as a deterrent.

San Bernardino County has 547 confirmed cases of COVID-19 and the deaths of 17 county residents have been
associated with the disease.

Various appropriate County departments and agencies have been working together since Jan. 25 to protect the
community from the COVID-19 pandemic.
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For information about the coronavirus crisis, visit the County’s coronavirus website at sbcovid19.com. New
information and resources are updated daily. The public can also contact the COVID-19 hotline from 9 a.m. to 5
p.m., Monday through Friday at (909) 387-3911, or email the County at coronavirus@dph.sbcounty.gov.

Aclaración de servicios religiosos y orden de cobertura de la cara.

Ha surgido la necesidad de aclaración de una Orden de Salud Pública y posterior orientación emitida el martes
en relación con los servicios religiosos y cobertura de la cara.

El Condado reconoce la manera en que la orden y la orientación fueron creados y difundidos creando
consecuencias y dificultades no deseadas. El Condado ha tomado medidas para asegurar que el aviso y la
coordinación apropiada ocurran en el futuro a medida mientras dirigimos la crisis complicada y de rápido
movimiento que enfrenta nuestra comunidad y el mundo entero.

“Reconocemos la necesidad de actuar rápidamente para frenar la propagación de COVID-19 en todo el condado
de San Bernardino”, dijo el Presidente de la Junta de Supervisores, Curt Hagman. “Pero también reconocemos
que debemos tener en cuenta la infinidad de impactos que se pueden sentir en un condado grande y diverso, y
estar dispuestos a proporcionar aclaraciones y hacer ajustes mientras mantenemos a nuestras comunidades
seguras y saludables”.

Las referencias específicas a los servicios religiosos tan cercanos a las principales celebraciones religiosas que se
llevaran a cabo durante los próximos cuatro días, por los cuales las organizaciones ya habían llevado a cabo una
planificación considerable y gastos incurridos, se aclaran de la siguiente manera: Las organizaciones que han
planificado dichos servicios para el próximo fin de semana deben proceder con esos servicios si así lo deciden y
hacer todo lo posible para evitar el contacto entre los congregantes.

Con respeto al uso de coberturas faciales mientras conducen, no hay necesidad de que los conductores que
viajen solos o con miembros de sus hogares usen cubiertas faciales a menos que deban bajar las ventanas para
interactuar con los socorristas, los trabajadores de servicios de alimentos u otras personas que no son miembros
de sus hogares.

Se presentarán otras orientaciones de clarificación.

En cuanto a la aplicación de la ley, se informa al público que aunque la violación de una orden de salud es una
violación del Código de Salud y Seguridad de California, el Condado no espera que Agencias de aplicación de la
ley impongan ampliamente citas a los infractores. La expectativa es que Agencias de aplicación de la ley confíen
en los miembros de la comunidad que utilicen el buen juicio, el sentido común y actúen en el mejor interés de su
propia salud y la salud de sus seres queridos y de la comunidad en general. La imposición de sanciones a los
miembros del público que descuidan deliberadamente las órdenes de salud pública poniendo a otros en riesgo
de exposición a esta enfermedad infecciosa se entiende como una herramienta para que Agencias de aplicación
de la ley la utilicen como elemento disuasorio.

El condado de San Bernardino tiene 547 casos confirmados de COVID-19 y la muerte de 17 residentes del
condado se ha asociado con la enfermedad.

Varios departamentos y agencias del Condado han estado trabajando juntos desde el 25 de enero para proteger
a la comunidad de la pandemia COVID-19.

Para obtener información sobre la crisis del coronavirus, visite el sitio web del coronavirus del Condado en
sbcovid19.com. La nueva información y los recursos se actualizan diariamente. El público también puede
comunicarse con la línea directa COVID-19 de 9 a.m. a 5 p.m., de lunes a viernes al (909) 387-3911, o enviar un
correo electrónico al Condado al coronavirus@dph.sbcounty.gov.

Leave a Reply
Your email address will not be published. Required fields are marked *

Comment 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 14 of 48   Page ID #:125

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 15 of 49
(160 of 391)

App.483



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

October 2015

September 2015

August 2015

July 2015

June 2015

May 2015

April 2015

March 2015

February 2015

January 2015

December 2014

November 2014

October 2014

September 2014

August 2014

July 2014

June 2014

May 2014

April 2014

March 2014

February 2014

January 2014

December 2013

November 2013

October 2013

September 2013

Categories

Aging and Adult Services

Animal Care and Control

Arrowhead Regional Medical Center

Assessor-Recorder-County Clerk

Auditor-Controller/Treasurer/Tax Collector

Behavioral Health

Big Bear Alpine Zoo

Board of Supervisors

Census

Child Support Services

Children and Family Services

Children's Fund

Children's Network

Clerk of the Board

Coalition Against Sexual Exploitation

Code Enforcement

Name * 

Email * 

Website 

Save my name, email, and website in this browser for the next time I comment.

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 15 of 48   Page ID #:126

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 16 of 49
(161 of 391)

App.484



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

Community Development and Housing

Community Vital Signs

County Administrative Office

County Fire

County Library

County Museum

County Surveyor

Countywide Plan

Disasters

District Attorney

Economic Development Agency

Environment

Environmental Health Services

Equal Opportunity Commission

Facilities Management

First 5 San Bernardino

Fleet Management

Government Works

Grand Jury

Homeownership Protection Program JPA

Housing Authority

Human Resources

Human Services

Information Services Department

Land Use Services

Office of Emergency Services

Office of Homeless Services

Preschool Services

Probation Department

Public Defender

Public Health

Public Works

Purchasing Department

Real Estate Services

Regional Parks

Registrar of Voters

San Bernardino County Employees' Retirement
Association

SANBAG

SBCERA

Sheriff's Department

South Coast AIr Quality Management District

Special Districts Department

Superintendent of Schools

Superior Court

Transitional Assistance Department

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 16 of 48   Page ID #:127

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 17 of 49
(162 of 391)

App.485



Clarification of religious services and face-coverings order | County of San Bernardino – CountyWire

http://wp.sbcounty.gov/cao/countywire/?p=5862[4/14/2020 9:33:01 AM]

Uncategorized

Veterans Affairs

Workforce Investment Board

Meta

Log in

Entries RSS

Comments RSS

WordPress.org

Accessibility | Disclaimer | Privacy Policy
Copyright © 2013. All Rights Reserved. County of San Bernardino 385 N. Arrowhead Ave., San Bernardino, CA 92415

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 17 of 48   Page ID #:128

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 18 of 49
(163 of 391)

App.486



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 3 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 18 of 48   Page ID #:129

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 19 of 49
(164 of 391)

App.487



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 19 of 48   Page ID #:130

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 20 of 49
(165 of 391)

App.488



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 20 of 48   Page ID #:131

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 21 of 49
(166 of 391)

App.489



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 21 of 48   Page ID #:132

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 22 of 49
(167 of 391)

App.490



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 22 of 48   Page ID #:133

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 23 of 49
(168 of 391)

App.491



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 23 of 48   Page ID #:134

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 24 of 49
(169 of 391)

App.492



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 24 of 48   Page ID #:135

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 25 of 49
(170 of 391)

App.493



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 25 of 48   Page ID #:136

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 26 of 49
(171 of 391)

App.494



Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 26 of 48   Page ID #:137

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 27 of 49
(172 of 391)

App.495



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 4 

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 27 of 48   Page ID #:138

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 28 of 49
(173 of 391)

App.496



ȱ +DUPHHW�.��'KLOORQ�
+DUPHHW#'KLOORQ/DZ�FRP

�

����3267�675((7��68,7(�����_�6$1�)5$1&,6&2��&$�������_��������������_���������������)��

$SULO���������
�

9,$�(0$,/�
�
5REHUW�$��/RYLQJRRG��6XSHUYLVRU�
5REHUW�/RYLQJRRG#ERV�VEFRXQW\�JRY�
�
-DQLFH�5XWKHUIRUG��6XSHUYLVRU�
-DQLFH�5XWKHUIRUG#ERV�VEFRXQW\�JRY�
�
'DZQ�5RZH��6XSHUYLVRU�
6XSHUYLVRU�URZH#ERV�VEFRXQW\�JRY��
�

�
&XUW�+DJPDQ��6XSHUYLVRU�
&XUW�+DJPDQ#ERV�VEFRXQW\�JRY�
�
-RVLH�*RQ]DOHV��6XSHUYLVRU�
-JRQ]DOHV#VEFRXQW\�JRY�
�
0LFKHOOH�%ODNHPRUH��&RXQW\�&RXQVHO�
0EODNHPRUH#FF�VEFRXQW\�JRY�
�

�
5H�� 'HPDQG� IRU� 5HVFLVVLRQ� RI� ,OOHJLWLPDWH� DQG� 8QFRQVWLWXWLRQDO� $SULO� ��� �����

2UGHU�RI�WKH�+HDOWK�2IILFH�RI�6DQ�%HUQDUGLQR�&RXQW\� �
�
'HDU�&RXQW\�6XSHUYLVRUV��
�
� 7KLV�ILUP��LQ�FRRUGLQDWLRQ�ZLWK�WKH�&HQWHU�IRU�$PHULFDQ�/LEHUW\��LV�LQ�WKH�SURFHVV�RI�
EHLQJ�UHWDLQHG�E\�VHYHUDO�6DQ�%HUQDUGLQR�&RXQW\�UHVLGHQWV�LQ�FRQQHFWLRQ�ZLWK�WKH�&RXQW\¶V�
DGRSWLRQ�DQG�HQIRUFHPHQW�RI�WKH�$SULO���������2UGHU�RI�WKH�+HDOWK�2IILFHU�RI�6DQ�%HUQDUGLQR�
&RXQW\��KHUHLQDIWHU�³2UGHU´����)RU�WKH�UHDVRQV�DGGUHVVHG�LQ�WKLV�OHWWHU��WKH�2UGHU�LV�
XQFRQVWLWXWLRQDO�RQ�QXPHURXV�JURXQGV��$FFRUGLQJO\��ZH�DVN�WKDW�WKH�&RXQW\�LPPHGLDWHO\�UHVFLQG�
WKH�2UGHU�DQG�QRWLI\�WKLV�RIILFH�DQG�WKH�SXEOLF�RI�WKH�VDPH�E\������S�P��RQ�$SULO����������,I�WKH�
&RXQW\�IDLOV�WR�GR�VR��RXU�FOLHQW�LV�SUHSDUHG�WR�ILOH�D�IHGHUDO�ODZVXLW�LQ�WKH�LPPHGLDWH�IXWXUH��
VHHNLQJ�LPPHGLDWH�LQMXQFWLYH�UHOLHI��
�
,��� 7KH�2UGHU¶V�%DQ�RQ�,Q�3HUVRQ�5HOLJLRXV�6HUYLFHV�9LRODWHV�WKH�)LUVW�$PHQGPHQW��
�

7KH�)LUVW�$PHQGPHQW�WR�WKH�8�6��&RQVWLWXWLRQ�SURKLELWV�JRYHUQPHQW�DFWRUV�IURP�
HQIRUFLQJ�DQ\�³ODZ�UHVSHFWLQJ�DQ�HVWDEOLVKPHQW�RI�UHOLJLRQ��RU�SURKLELWLQJ�WKH�IUHH�H[HUFLVH�
WKHUHRI�´�8��6��&RQVW��DPHQG��,� see also�Cantwell v. Connecticut������8�6������������������
�DSSO\LQJ�WKH�)LUVW�$PHQGPHQW�WR�WKH�6WDWHV�WKURXJK�WKH�)RXUWHHQWK�$PHQGPHQW���7KH�
&DOLIRUQLD�&RQVWLWXWLRQ�VLPLODUO\�SURWHFWV�IUHHGRP�RI�UHOLJLRQ��&DO��&RQVW���DUW��,�������
$FFRUGLQJO\��WKH�&RXQW\�FDQQRW�EDQ�³IDLWK�EDVHG�VHUYLFHV´�WDNLQJ�SODFH�RXWVLGH�WKH�KRPH�ZLWKRXW�

�������������������������������������������������
��$V�RI�WKH�GDWH�RI�WKLV�OHWWHU��WKH�2UGHU�LV�DYDLODEOH�RQOLQH�DW�WKH�IROORZLQJ�85/��
KWWS���ZS�VEFRXQW\�JRY�GSK�ZS�FRQWHQW�XSORDGV�VLWHV�����������6.0B&���������������SGI��

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 28 of 48   Page ID #:139

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 29 of 49
(174 of 391)

App.497



6DQ�%HUQDUGLQR�&RXQW\�
$SULO���������
3DJH���RI���

�

�

'+,//21�/$:�*5283�,1&��
����3267�675((7��68,7(�����_�6$1�)5$1&,6&2��&$�������_��������������_���������������)��

ILUVW�VDWLVI\LQJ�WKH�PRVW�H[DFWLQJ�VWDQGDUG�RI�MXGLFLDO�UHYLHZ��VWULFW�VFUXWLQ\��Catholic Charities of 
Sacramento, Inc. v. Superior Court�����&DO���WK������������������

�
8QGHU�VWULFW�VFUXWLQ\��WKH�JRYHUQPHQW�FDQQRW�EXUGHQ�UHOLJLRXV�DFWLYLW\�XQOHVV�LW�ILUVW�

HVWDEOLVKHV�����D�FRPSHOOLQJ�LQWHUHVW�IRU�LPSRVLQJ�VXFK�EXUGHQV��DQG�����WKDW�WKH�EXUGHQV�DUH�WKH�
³OHDVW�UHVWULFWLYH�PHDQV´�QHFHVVDU\�WR�IXUWKHU�WKDW�FRPSHOOLQJ�LQWHUHVW��)HGHUDO�FRXUWV�URXWLQHO\�
HQMRLQ�WKH�HQIRUFHPHQW�RI�ODZV�DQG�SROLFLHV�XQGHU�WKLV�VWDQGDUG��See e.g.��Church of the Lukumi 
Babalu Aye, Inc. v. City of Hialeah������������8�6������������

�
+HUH��WKH�2UGHU�VWDWHV�WKDW�IDLWK�EDVHG�VHUYLFHV�DUH�SHUPLWWHG�RQO\�³WKURXJK�VWUHDPLQJ�RU�

RWKHU�WHFKQRORJ\��ZKLOH�LQGLYLGXDOV�UHPDLQ�LQ�WKHLU�KRPHV��EXW�GRHV�QRW�DOORZ�LQGLYLGXDOV�WR�
OHDYH�WKHLU�KRPHV�IRU�GULYLQJ�SDUDGHV�RU�GULYH�XS�VHUYLFHV��RU�IRU�SLFNLQJ�XS�QRQ�HVVHQWLDO�
LWHPV�´��7KH�2UGHU�PDNHV�QR�H[FHSWLRQV�IRU�XSFRPLQJ�UHOLJLRXV�KROLGD\V��LQFOXGLQJ�(DVWHU��
ZKLFK�LV�D�YHU\�LPSRUWDQW�UHOLJLRXV�REVHUYDQFH�GD\�WR�PDQ\�&KULVWLDQV�ZRUOGZLGH��7KH�2UGHU�
DOVR�PDNHV�QR�H[FHSWLRQV�IRU�FRQJUHJDWHV�WDNLQJ�H[WHQVLYH�SURWHFWLYH�PHDVXUHV��VXFK�DV�LQ�
SHUVRQ�VHUYLFHV�LQ�ZKLFK�SDUWLFLSDQWV�DUH�VHSDUDWHG�E\�PRUH�WKDQ�VL[�IHHW��HWF��6LPSO\�SXW��WKHUH�
ZDV�HVVHQWLDOO\�no�HIIRUW�WR�QDUURZO\�WDLORU�WKH�2UGHU�VR�DV�QRW�WR�YLRODWH�LQGLYLGXDOV¶�ULJKW�WR�
UHOLJLRXV�IUHHGRP��,QVWHDG��WKH�&RXQW\�SURFODLPHG�LWV�GUDFRQLDQ�UHVWULFWLRQV��HVVHQWLDOO\�EODQNHW�
EDQQLQJ�SDUWLFLSDWLRQ�LQ�UHOLJLRXV�VHUYLFHV�IRU�DQ�LQGHILQLWH�SHULRG�RI�WLPH��ZKLOH�DW�WKH�VDPH�WLPH�
DOORZLQJ�RWKHU�QHFHVVDU\�DQG�LPSRUWDQW�PRYHPHQW��$V�WKH�2UGHU�FDQQRW�ZLWKVWDQG�VWULFW�
VFUXWLQ\²RU�DQ\�RWKHU�IRUP�RI�VFUXWLQ\²LW�PXVW�EH�UHVFLQGHG�LPPHGLDWHO\���

�
,,�� 7KH�2UGHU�,V�2YHUEURDG�DQG�&KLOOV�5HOLJLRXV�DQG�([SUHVVLYH�$FWLYLW\�3URWHFWHG�E\�

WKH�)LUVW�$PHQGPHQW��
�
$�VWDWXWH�RU�UHJXODWLRQ�LV�RYHUEURDG�LI�LW�³GRHV�QRW�DLP�VSHFLILFDOO\�DW�HYLOV�ZLWKLQ�WKH�

DOORZDEOH�DUHD�RI�>JRYHUQPHQWDO@�FRQWURO��EXW�����VZHHSV�ZLWKLQ�LWV�DPELW�RWKHU�DFWLYLWLHV�LQ�
RUGLQDU\�FLUFXPVWDQFHV�WKDW�FRQVWLWXWH�DQ�H[HUFLVH´�RI�SURWHFWHG�H[SUHVVLRQ�DQG�FRQGXFW��
Thornhill v. State of Alabama������������8�6����������,Q�Gatto v. Cty. of Sonoma�����������&DO��
$SS���WK�����������IRU�H[DPSOH��WKH�&DOLIRUQLD�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�6RQRPD�&RXQW\�
)DLU�GUHVV�FRGH�ZDV�RYHUEURDG�DQG�YRLG�IRU�YDJXHQHVV��7KHUH��WKH�FRXQW\�HMHFWHG�WKH�SODLQWLII�
IURP�WKH�IDLU�IRU�ZHDULQJ�D�MDFNHW�DGRUQHG�ZLWK�D�+HOO¶V�$QJHO�LQVLJQLD�EHFDXVH�LW�ZDV�GHHPHG�
³SURYRFDWLYH�´�Id.�DW������7KH�&RXUW�RI�$SSHDO�KHOG�WKH�FRXQW\¶V�GUHVV�FRGH�IDLOHG�WR�SDVV�
FRQVWLWXWLRQDO�PXVWHU��

�
+HUH��WKH�2UGHU�EURDGO\�SURKLELWV�HQWLUH�VZDWKV�RI�DFWLYLWLHV��LQFOXGLQJ�UHOLJLRXV��WUDYHO��

DQG�VSHHFK�DFWLYLWLHV��ZLWKRXW�DQ\�HIIRUW�WR�H[FHSW�FRQVWLWXWLRQDOO\�SURWHFWHG�DFWLYLWLHV��,Q�
DGGLWLRQ�WR�EDQQLQJ�DOO�RXW�RI�KRPH�UHOLJLRXV�DFWLYLWLHV��WKH�2UGHU�UHTXLUHV�WKDW�DOO�HVVHQWLDO�
ZRUNHUV�³ZHDU�IDFH�FRYHULQJV��VXFK�DV�VFDUYHV��GHQVH�IDEULF��ZLWKRXW�KROHV���EDQGDQDV��QHFN�
JDLWHUV��RU�RWKHU�IDEULF�IDFH�FRYHULQJV��ZKHQ�WKH\�OHDYH�WKHLU�KRPHV«�´��

�

�������������������������������������������������
��:H�XQGHUVWDQG�WKH�&RXQW\¶V�UHFHQW�VWDWHPHQW�FODULILHV�WKDW�WKH�&RXQW\�ZLOO�QRZ�SHUPLW�GULYH�LQ�
UHOLJLRXV�VHUYLFHV��DOWKRXJK�DW�WKLV�WLPH�QR�XSGDWHG�RUGHU�KDV�EHHQ�UHOHDVHG�WR�WKH�SXEOLF��
KWWS���ZS�VEFRXQW\�JRY�FDR�FRXQW\ZLUH�"S ������
�

Case 5:20-cv-00755-JGB-KK   Document 8-2   Filed 04/14/20   Page 29 of 48   Page ID #:140

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-7, Page 30 of 49
(175 of 391)

App.498



6DQ�%HUQDUGLQR�&RXQW\�
$SULO���������
3DJH���RI���

�

�

'+,//21�/$:�*5283�,1&��
����3267�675((7��68,7(�����_�6$1�)5$1&,6&2��&$�������_��������������_���������������)��

&RXUWV�FRQVLVWHQWO\�UHFRJQL]H�WKDW�D�SHUVRQ¶V�FORWKLQJ�PD\�FRQWDLQ�RU�FRQVWLWXWH�SURWHFWHG�
VSHHFK��See, e.g.��Tinker v. Des Moines Indep. Cmty. Sch. Dist.������������8�6�������7KH�
&RXQW\¶V�FRPSXOVRU\�ZHDULQJ�RI�IDFH�FRYHULQJV�QHFHVVDULO\�LQKLELWV²WKURXJK�SULRU�UHVWUDLQW�QR�
OHVV²DOO�H[SUHVVLYH�FRQGXFW�UHODWHG�WR�IDFLDO�DGRUQPHQWV��DQG�PD\�HYHQ�FRPSHO�FLWL]HQV�WR�VSHDN�
ZKHQ�WKH\�ZRXOG�RWKHUZLVH�QRW��Janus v. Am. Fed'n of State, Cty., & Mun. Employees, Council 
31������������6��&W�������������>³)RUFLQJ�IUHH�DQG�LQGHSHQGHQW�LQGLYLGXDOV�WR�HQGRUVH�LGHDV�
WKH\�ILQG�REMHFWLRQDEOH�LV�DOZD\V�GHPHDQLQJ��DQG�IRU�WKLV�UHDVRQ��RQH�RI�RXU�ODQGPDUN�IUHH�
VSHHFK�FDVHV�VDLG�WKDW�D�ODZ�FRPPDQGLQJ�³LQYROXQWDU\�DIILUPDWLRQ´�RI�REMHFWHG�WR�EHOLHIV�ZRXOG�
UHTXLUH�³HYHQ�PRUH�LPPHGLDWH�DQG�XUJHQW�JURXQGV´�WKDQ�D�ODZ�GHPDQGLQJ�VLOHQFH�´@��(YHQ�ZKHUH�
VXFK�FORWKLQJ�LV�QRW�H[SUHVVLYH�per se��WKH�IRUFHG�GUHVV�VWLOO�YLRODWHV�FLWL]HQ¶V�SURWHFWHG�OLEHUW\�
LQWHUHVW�LQ�FKRRVLQJ�WKHLU�RZQ�DWWLUH��See Karr v. Schmidt���WK�&LU�����������)��G�����������GLV��
RSQ��RI�:LVGRP��-���>³>I@RUFHG�GUHVV�����KXPLOLDWHV�WKH�XQZLOOLQJ�FRPSOLHU��IRUFHV�KLP�WR�
VXEPHUJH�KLV�LQGLYLGXDOLW\�LQ�WKH�µXQGLVWUDFWLQJ¶�PDVV��DQG�LQ�JHQHUDO��VPDFNV�RI�WKH�H[DOWDWLRQ�RI�
RUJDQL]DWLRQ�RYHU�PHPEHU��XQLW�RYHU�FRPSRQHQW��DQG�VWDWH�RYHU�LQGLYLGXDO�´@��$FFRUGLQJO\��WKH�
2UGHU�UXQV�DIRXO�RI�WKH�RYHUEUHDGWK�GRFWULQH�DQG�LV�ZKROO\�XQFRQVWLWXWLRQDO��
�
,,,�� 7KH�2UGHU�,V�9RLG�IRU�9DJXHQHVV��

�
$�UHJXODWLRQ�LV�FRQVWLWXWLRQDOO\�YRLG�RQ�LWV�IDFH�ZKHQ��DV�PDWWHU�RI�GXH�SURFHVV��LW�LV�VR�

YDJXH�WKDW�SHUVRQV�³RI�FRPPRQ�LQWHOOLJHQFH�PXVW�QHFHVVDULO\�JXHVV�DW�LWV�PHDQLQJ�DQG�GLIIHU�DV�
WR�LWV�DSSOLFDWLRQ´�Connally v. General Const. Co.������������8�6������������People ex rel. 
Gallo v. Acuna�����������&DO��WK�������������7KH�YRLG�IRU�YDJXHQHVV�GRFWULQH�LV�GHVLJQHG�WR�
SUHYHQW�DUELWUDU\�DQG�GLVFULPLQDWRU\�HQIRUFHPHQW��Ketchens v. Reiner������������&DO�$SS��G�
����������7KH�SUREOHP�ZLWK�D�YDJXH�UHJXODWLRQ�LV�WKDW�LW�³LPSHUPLVVLEO\�GHOHJDWHV�EDVLF�SROLF\�
PDWWHUV�WR�SROLFHPHQ��MXGJHV��DQG�MXULHV�IRU�UHVROXWLRQ�RQ�DQ�DG�KRF�DQG�VXEMHFWLYH�EDVLV����´�
Grayned v. City of Rockford������������8�6����������±�����

�
+HUH��WKH�2UGHU�LV�YDJXH�IRU�VHYHUDO�UHDVRQV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKRVH�DGGUHVVHG�

EHORZ��
�
$�� 7KH�2UGHU�5HOLHV�RQ�$EVHQW�DQG�,QDSSOLFDEOH�$XWKRULW\���
�
7KH�&RXQW\�VWDWHV�WKDW�WKH�2UGHU�LV�DXWKRUL]HG�E\�&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH�

6HFWLRQV��������DQG���������7KLV�LV�VLPSO\�LQFRUUHFW��(PHUJHQF\�SRZHUV�H[HUFLVHG�SXUVXDQW�WR�
6HFWLRQ��������UHTXLUH�WKDW�DQ�HPHUJHQF\�EH�GHFODUHG�SXUVXDQW�WR�6HFWLRQ���������ZKLFK�LQ�WXUQ�
DSSOLHV�RQO\�ZKHQ�³D�UHOHDVH��VSLOO��HVFDSH��RU�HQWU\�RI�ZDVWH�RFFXUV�DV�GHVFULEHG�LQ�SDUDJUDSK�����
RI�VXEGLYLVLRQ��E��RI�6HFWLRQ��������´�6LQFH�WKHUH�LV�QR�³UHOHDVH��VSLOO��HVFDSH��RU�HQWU\�RI�
ZDVWH�´�6HFWLRQ��������LV�QRW�DSSOLFDEOH��DQG�WKH�2UGHU�LV�YRLG��
�

7KH�&RXQW\�DOVR�VWDWHV�WKDW�LW�UHOLHV�XSRQ�³([HFXWLYH�2UGHU�1������´�DV�DXWKRULW\�IRU�
LVVXLQJ�WKH�2UGHU��$V�IDU�DV�ZH�DUH�DZDUH��QR�VXFK�H[HFXWLYH�RUGHU�H[LVWV��
�
�
�
�
�
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%�� *RYHUQRU�1HZVRP¶V�2UGHU�5HTXLUHV�2QO\�WKDW�3HUVRQV�³+HHG´�WKH�3XEOLF�
+HDOWK�2IILFLDO¶V�³6WD\�DW�+RPH´�1RWLFH��

�
*RYHUQRU�1HZVRP¶V�0DUFK����������([HFXWLYH�2UGHU�1�������DSSHDUV�WR�EH�WKH�

LQWHQGHG�UHIHUHQFH�PLVWDNHQO\�WLWOHG�1�������LQ�WKH�2UGHU��(YHQ�VR��WKH�&RXQW\�EUD]HQO\�
PLVFKDUDFWHUL]HV�LW���

�
&RQWUDU\�WR�WKH�&RXQW\¶V�DVVHUWLRQV�LQ�WKH�2UGHU��*RYHUQRU�1HZVRP¶V�RUGHU�GRHV�not�

VWDWH�WKDW��³DOO�SHUVRQV�UHVLGLQJ�LQ�WKH�6WDWH�>DUH@�WR�UHPDLQ�LQ�WKHLU�KRPHV�RU�SODFHV�RI�UHVLGHQFH�
«´��$�FDUHIXO�UHDGLQJ�RI�WKH�*RYHUQRU¶V�RUGHU�UHYHDOV�WKDW�UHVLGHQWV�DUH�RQO\�LQVWUXFWHG�WR�
³KHHG´�6WDWH�SXEOLF�KHDOWK�GLUHFWLYHV�«´��$FFRUGLQJ�WR�0HULDP�:HEVWHU��WKH�SODLQ�PHDQLQJ�RI�
WKH�ZRUG�³KHHG´�LV�³WR�JLYH�FRQVLGHUDWLRQ�RU�DWWHQWLRQ�WR´²QRW�WR�VXEPLW�RU�FRPSO\�ZLWK��DV�
VXJJHVWHG�E\�WKH�&RXQW\¶V�LQWHUSUHWDWLRQ��*RYHUQRU�1HZVRP¶V�RUGHU�WKDW�&DOLIRUQLD�UHVLGHQWV�
JLYH�FDUHIXO�WKRXJKW�WR�WKH�GLUHFWLYHV�RI�WKH�'HSDUWPHQW�RI�3XEOLF�+HDOWK�GRHV�QRW�HTXDWH�WR�DQ�
RUGHU�WR�FRPSO\�ZLWK�WKRVH�GLUHFWLYHV��
�

7KH�3XEOLF�+HDOWK�GLUHFWLYH�LWVHOI�FDUULHV�QR�OHJDO�ZHLJKW��GHVSLWH�QRPLQDOO\�³RUGHULQJ´�
WKDW�DOO�SHUVRQV�QRW�HQJDJLQJ�LQ�HVVHQWLDO�DFWLYLWLHV�VWD\�DW�KRPH��8QGHU�HVWDEOLVKHG�&DOLIRUQLD�
ODZ��WKH�3XEOLF�+HDOWK�'HSDUWPHQW�FDQQRW�IRUFLEO\�TXDUDQWLQH�SHUVRQV�XQOHVV�WKHUH�LV�SUREDEOH�
FDXVH�WKDW�VXFK�SHUVRQV�DUH�DFWXDOO\�LQIHFWHG��Ex parte Martin�����������&D�$SS��G�����������
Jew Ho v. Williamson��&�&��&DO������������)�����>6DQ�)UDQFLVFR¶V�TXDUDQWLQH�WR�FRQWDLQ�EXERQLF�
SODJXH�LQ�0D\������IRXQG�WR�EH�XQUHDVRQDEOH@��Wong Wai v. Williamson��&&�&DO������������)��
��>KROGLQJ�WKDW�6DQ�)UDQFLVFR¶V�0D\������TXDUDQWLQH�YLRODWHG�ULJKWV�VHFXUHG�E\�WKH�(TXDO�
3URWHFWLRQ�&ODXVH@��see also�Ex parte Arta�����������&DO�$SS�����������>³D�PHUH�VXVSLFLRQ��
XQVXSSRUWHG�E\�IDFWV�JLYLQJ�ULVH�WR�UHDVRQDEOH�RU�SUREDEOH�FDXVH��ZLOO�DIIRUG�QR�MXVWLILFDWLRQ�DW�DOO�
IRU�GHSULYLQJ�SHUVRQV�RI�WKHLU�OLEHUW\�DQG�VXEMHFWLQJ�WKHP�WR�YLUWXDO�LPSULVRQPHQW�XQGHU�D�
SXUSRUWHG�RUGHU�RI�TXDUDQWLQH�´@��$V�VXFK��GLUHFWLYHV�IURP�&DOLIRUQLD�SXEOLF�KHDOWK�RIILFLDOV�DUH�
HQIRUFHDEOH�RQO\�WR�WKH�H[WHQW�WKHUH�H[LVWV�SUREDEOH�FDXVH�WKDW�each VXFK�QRQ�HVVHQWLDO�ZRUNHU�
KDV�FRQWUDFWHG�&RYLG���²ZKLFK�LV�FOHDUO\�QRW�WKH�FDVH��$EVHQW�VXFK�SUREDEOH�FDXVH��WKH�
GLUHFWLYH�KDV�QR�OHJDOO\�HQIRUFHDEOH�HIIHFW�DV�WR�DQ\�SHUVRQ�QRW�VKRZQ�WR�EH�H[SRVHG�ZLWKLQ�WKH�
PHDQLQJ�RI�WKH�VWDWXWH�DQG�SUHFHGHQW��
�

,9�� 7KH�2UGHU�9LRODWHV�WKH�)XQGDPHQWDO�5LJKW�WR�7UDYHO��
�

7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH�³ULJKW�WR�WUDYHO�LV�D�SDUW�RI�WKH�OLEHUW\�
RI�ZKLFK�WKH�FLWL]HQ�FDQQRW�EH�GHSULYHG�ZLWKRXW�WKH�GXH�SURFHVV�RI�ODZ�XQGHU�WKH�)LIWK�
$PHQGPHQW�´�Kent v. Dulles �����������8�6������������7KH�&RXUW�IRXQG�WKDW�³>W@UDYHO�DEURDG��
OLNH�WUDYHO�ZLWKLQ�WKH�FRXQWU\��PD\�EH�QHFHVVDU\�IRU�D�OLYHOLKRRG��,W�PD\�EH�DV�FORVH�WR�WKH�KHDUW�
RI�WKH�LQGLYLGXDO�DV�FKRLFH�RI�ZKDW�KH�HDWV��RU�ZHDUV��RU�UHDGV��)UHHGRP�RI�PRYHPHQW�LV�EDVLF�LQ�
RXU�VFKHPH�RI�YDOXHV�´�Id DW������7KH\�KDYH�DOVR�UXOHG�WKDW�WKH�³ULJKW�WR�WUDYHO�LV�DQ�
XQFRQGLWLRQDO�SHUVRQDO�ULJKW��D�ULJKW�ZKRVH�H[HUFLVH�PD\�QRW�EH�FRQGLWLRQHG�´�Dunn v. Blumstein�
�����������8�6������������

�
&RXUWV�DSSO\�WKH�FRPSHOOLQJ�VWDWH�LQWHUHVW�WHVW�WR�DVVHVV�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�

JRYHUQPHQW¶V�DFWLRQ�ZKHQ�WKDW�DFWLRQ�LPSOLFDWHV�WKH�IXQGDPHQWDO�ULJKW�WR�WUDYHO��See, e.g.�
Memorial Hospital v. Maricopa County������������8�6�������Dunn v. Blumstein������������8�6��
�����DQG�Shapiro v. Thompson�������������8�6�������8QGHU�WKH�FRPSHOOLQJ�VWDWH�LQWHUHVW�WHVW��WKH�
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JRYHUQPHQW�PXVW�SURYH�WKDW�WKHUH�LV�D�³FOHDU�VKRZLQJ�WKDW�WKH�EXUGHQ�LPSRVHG�LV�QHFHVVDU\�WR�
SURWHFW�D�FRPSHOOLQJ�DQG�VXEVWDQWLDO�JRYHUQPHQWDO�LQWHUHVW�´�Dunn�DW������7KH�Dunn &RXUW�
FRQWLQXHG�E\�ILQGLQJ�WKDW�LQ�RUGHU�WR�SURYH�WKDW�WKHUH�LV�D�VXEVWDQWLDO�JRYHUQPHQW�LQWHUHVW��WKH�
JRYHUQPHQW�³FDQQRW�FKRRVH�PHDQV�WKDW�XQQHFHVVDULO\�EXUGHQ�RU�UHVWULFW�FRQVWLWXWLRQDOO\�SURWHFWHG�
DFWLYLW\�´�WKDW�WKH�VWDWXWH�PXVW�EH�³GUDZQ�ZLWK�SUHFLVLRQ�´�DQG�³PXVW�EH�WDLORUHG�WR�VHUYH�WKHLU�
OHJLWLPDWH�REMHFWLYHV�´�Dunn�DW������

�
7KH�&RXQW\�IDLOV�WR�VDWLVI\�WKLV�VWDQGDUG��7KH�&RXQW\�LV�SLFNLQJ�DQG�FKRRVLQJ�ZKR�FDQ�EH�

RSHQ�DQG�ZKR�FDQQRW�EH�RSHQ��$V�VXFK��WKLV�RUGHU�LV�QRW�QDUURZO\�WDLORUHG�DQG�WKH�IDFW�WKDW�WKH�
&RXQW\�LV�QRW�DOORZLQJ�EXVLQHVVHV�RU�FKXUFKHV�WR�DWWHPSW�WR�SUDFWLFH�VRFLDO�GLVWDQFLQJ�FOHDUO\�
VKRZV�WKDW�WKH�JRYHUQPHQW�LV�QRW�H[HFXWLQJ�D�SODQ�WKDW�LV�WKH�OHDVW�UHVWULFWLYH�RQH�SRVVLEOH��
�
9�� 7KH�0DQGDWH�WR�:HDU�D�0DVN�KDV�D�'LVSURSRUWLRQDWH�,PSDFW�8SRQ�WKH�3RRU�DQG�
7KRVH�WKDW�&DQQRW�:HDU�D�0DVN�IRU�0HGLFDO�RU�2WKHU�5HDVRQV��
�

7KH�2UGHU�DOVR�YLRODWHV�WKH�(TXDO�3URWHFWLRQ�&ODXVH��E\�PDQGDWLQJ�WKDW�DOO�SHUVRQV�ZKR�
OHDYH�WKHLU�SODFHV�RI�UHVLGHQFH�PXVW�ZHDU�D�IDFH�FRYHULQJ��GLVSURSRUWLRQDWHO\�DIIHFWLQJ�LQGLJHQW�
UHVLGHQWV�RI�WKH�&RXQW\��DQG�WKRVH�WKDW�FDQQRW�ZHDU�D�IDFH�FRYHULQJ�IRU�OHJLWLPDWH�PHGLFDO�RU�
RWKHU�UHDVRQV��,QGHHG��WKRVH�ZLWKRXW�IDFLDO�FRYHULQJV�FDQQRW�H[HUFLVH�IXQGDPHQWDO�FRQVWLWXWLRQDO�
ULJKWV²LQFOXGLQJ�OHDYLQJ�WKHLU�KRPH�IRU�HVVHQWLDO�JRRGV�DQG�VHUYLFHV²ZKLOH�PRUH�DIIOXHQW�
LQGLYLGXDOV�PD\�EH�DEOH�WR�FRPSO\��7KH�RUGHU�GRHV�QRW�SURYLGH�IRU�WKH�SURYLVLRQ�WR�SXUFKDVH�VXFK�
IDFH�FRYHULQJV�IRU�WKRVH�ZKR�GR�QRW�DOUHDG\�KDYH�VXLWDEOH�PDVNV�DQG�DUH�QRW�DEOH�WR�DIIRUG�WKHP���
7KH�2UGHU�PDQGDWHV�WKDW�HYHU\RQH�XVH�RU�SXUFKDVH�VXLWDEOH�PDVNV�LQ�RUGHU�WR�FRPSO\�ZLWK�WKH�
2UGHU��$V�VXFK��DW�D�PLQLPXP��WKH�&RXQW\�QHHGV�WR�KDYH�SURYLVLRQV�LQ�SODFH�WR�IXQG�WKH�SXUFKDVH�
WKH�DSSOLFDEOH�PDVNV�IRU�WKRVH�ZKR�FDQQRW�DIIRUG�WKHP��,W�IDLOV�WR�SURYLGH�IRU�WKLV��DQG�WKHUHIRUH�
FDQQRW�UHVW�WKH�H[HUFLVH�RI�IXQGDPHQWDO�ULJKWV�RQ�SHRSOH¶V�DELOLW\�WR�DIIRUG�WKRVH�ULJKWV��
�
9,�� 7KH�2UGHU�)DLOV�WR�3URSHUO\�(GXFDWH�WKH�3XEOLF�RQ�3URSHU�8VH�RI�WKH�0DVN��
�

)LQDOO\��WKH�2UGHU�VHHPV�WR�EH�JURVVO\�QHJOLJHQW�LQ�WKDW�LW�PDQGDWHV�WKH�ZHDULQJ�RI�FORWK�
PDVNV�ZLWKRXW�DQ\�LQVWUXFWLRQ�WR�WKH�SXEOLF�DV�WR�KRZ�WR�SURSHUO\�PDLQWDLQ�WKH�PDVN�RU�KRZ�RIWHQ�
LW�LV�WR�EH�FKDQJHG��,Q�OLJKW�RI�DOO�WKH�FRQWUDGLFWRU\�HYLGHQFH�EHLQJ�SUHVHQWHG�RQ�PDVN�XVH��LI�WKH�
&RXQW\�LV�JRLQJ�WR�PDQGDWH�LW��WKH\�RZH�D�GXW\�WR�WKH�JHQHUDO�SXEOLF�WR�HQVXUH�WKDW�DORQJ�ZLWK�WKH�
RUGHU��SURSHU�LQVWUXFWLRQV�DUH�JLYHQ�DV�WR�KRZ�WR�XVH�DQG�PDLQWDLQ�WKH�PDVN�IRU�SXEOLF�KHDOWK��
�

�
�
�
�
�
�

�������������������������������������������������
��,Q�RWKHU�FRQWH[WV��IRU�H[DPSOH��&DOLIRUQLD�ODZ�SURKLELWV�VFKRROV�IURP�LPSRVLQJ�D�GUHVV�FRGH�RQ�
FKLOGUHQ�XQOHVV�WKHUH�DUH�DGHTXDWH�SURYLVLRQV�WR�³DVVLVW�HFRQRPLFDOO\�GLVDGYDQWDJH�SXSLOV´��(GXF��
&RGH���������G���/LNHZLVH��HPSOR\HUV�ZKR�PDQGDWH�WKDW�DQ�HPSOR\HH�PXVW�ZHDU�D�XQLIRUP�DUH�
UHTXLUHG�WR�SD\�IRU�WKDW�XQLIRUP��/DERU�&RGH���������
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,Q�FRQFOXVLRQ��IRU�WKH�IRUHJRLQJ�UHDVRQV��ZH�IHHO�WKDW�WKH�2UGHU�LV�GHIHFWLYH�DQG�QHHGV�WR�
EH�LPPHGLDWHO\�UHVFLQGHG�LQ�RUGHU�WR�OLPLW�WKH�&RXQW\¶V�OLDELOLW\�IRU�YLRODWLRQV�WR�UHVLGHQWV¶�
FRQVWLWXWLRQDO�ULJKWV��2XU�ILUP�LV�SUHSDULQJ�WKH�QHFHVVDU\�SDSHUZRUN�WR�ILOH�D�WHPSRUDU\�DQG�
SHUPDQHQW�UHVWUDLQLQJ�RUGHU��)DLOXUH�WR�UHVFLQG�WKLV�RUGHU�E\�WKH�HQG�RI�EXVLQHVV�RQ�$SULO��WK�ZLOO�
UHVXOW�LQ�D�ODZVXLW�EHLQJ�ILOHG��

��
5HJDUGV��

+DUPHHW�.��'KLOORQ�
�
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$SULO���������
�

9,$�(0$,/�
�
<ĞǀŝŶ�:ĞĨĨƌŝĞƐ͕�^ƵƉĞƌǀŝƐŽƌ�
ĚŝƐƚƌŝĐƚϭΛƌŝǀĐŽ͘ŽƌŐ�
�
<ĂƌĞŶ�^ƉŝĞŐĞů͕�^ƵƉĞƌǀŝƐŽƌ�
ĚŝƐƚƌŝĐƚϮΛƌŝǀĐŽ͘ŽƌŐ�
�
�ŚƵĐŬ�tĂƐŚŝŶŐƚŽŶ͕�^ƵƉĞƌǀŝƐŽƌ�
�ŝƐƚƌŝĐƚϯΛƌŝǀĐŽ͘ŽƌŐ�
�
s͘�DĂŶƵĞů�WĞƌĞǌ͕�^ƵƉĞƌǀŝƐŽƌ�
ĚŝƐƚƌŝĐƚϰΛƌŝǀĐŽ͘ŽƌŐ�
�
:ĞĨĨ�,Ğǁŝƚƚ͕�^ƵƉĞƌǀŝƐŽƌ�
ĚŝƐƚƌŝĐƚϱΛƌŝǀĐŽ͘ŽƌŐ�

'ƌĞŐŽƌǇ�WƌŝĂŵŽƐ͕��ŽƵŶƚǇ��ŽƵŶƐĞů�
ŐƉƌŝĂŵŽƐΛƌŝǀĐŽ͘ŽƌŐ��
�
�ƌ͘��ĂŵĞƌŽŶ�<ĂŝƐĞƌ͕�WƵďůŝĐ�,ĞĂůƚŚ�KĨĨŝĐĞƌ�
ĐŚĂǁĞďŵĂƐƚĞƌΛƌŝǀĐŽĐŚĂ͘ŽƌŐ��
�
:ŽƐĞ��ƌďĂůůŽ͕�:ƌ͕͘�^ĞŶŝŽƌ�WƵďůŝĐ�/ŶĨŽƌŵĂƚŝŽŶ�
^ƉĞĐŝĂůŝƐƚ�
:ĂƌďĂůůŽũƌΛƌƵŚĞĂůƚŚ͘ŽƌŐ�
�
�ƌŽŽŬĞ�&ĞĚĞƌŝĐŽ͕��ŽƵŶƚǇ�WƵďůŝĐ�
/ŶĨŽƌŵĂƚŝŽŶ�KĨĨŝĐĞƌ�
EFIHGHULFR#ULYFR�RUJ�

�
5H�� 'HPDQG�IRU�5HVFLVVLRQ�RI�,OOHJLWLPDWH�DQG�8QFRQVWLWXWLRQDO�$SULO���������

$PHQGHG�2UGHU�RI�WKH�+HDOWK�2IILFH�RI�5LYHUVLGH�&RXQW\�
�
'HDU�&RXQW\�6XSHUYLVRUV��
�
� 7KLV�ILUP��LQ�FRRUGLQDWLRQ�ZLWK�WKH�&HQWHU�IRU�$PHULFDQ�/LEHUW\��LV�LQ�WKH�SURFHVV�RI�
EHLQJ�UHWDLQHG�E\�UHVLGHQWV�RI�5LYHUVLGH�&RXQW\�LQ�FRQQHFWLRQ�ZLWK�WKH�&RXQW\¶V�DGRSWLRQ�DQG�
HQIRUFHPHQW�RI�WKH�$SULO���������$PHQGHG�2UGHU�RI�WKH�+HDOWK�2IILFHU�RI�5LYHUVLGH�&RXQW\�
�KHUHLQDIWHU�³2UGHU´����)RU�WKH�UHDVRQV�DGGUHVVHG�LQ�WKLV�OHWWHU��WKH�2UGHU�LV�XQFRQVWLWXWLRQDO�RQ�
QXPHURXV�JURXQGV��$FFRUGLQJO\��ZH�DVN�WKDW�WKH�&RXQW\�LPPHGLDWHO\�UHVFLQG�WKH�2UGHU�DQG�
QRWLI\�WKLV�RIILFH�DQG�WKH�SXEOLF�RI�WKH�VDPH�E\������S�P��RQ�$SULO����������,I�WKH�&RXQW\�IDLOV�
WR�GR�VR��RXU�FOLHQW�LV�SUHSDUHG�WR�ILOH�D�IHGHUDO�ODZVXLW�LQ�WKH�LPPHGLDWH�IXWXUH��VHHNLQJ�
LPPHGLDWH�LQMXQFWLYH�UHOLHI��
�
�
�
�

�������������������������������������������������
��$V�RI�WKH�GDWH�RI�WKLV�OHWWHU��WKH�$SULO���������$PHQGHG�2UGHU�LV�DYDLODEOH�RQOLQH�DW��
KWWSV���ZZZ�ULYFRSK�RUJ�3RUWDOV���'RFXPHQWV�&RURQD9LUXV�$SULO�3+2UGHUV�5LY�
(2&B��������B�������SGI"YHU ���������������������	WLPHVWDPS ���������������
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,��� 7KH�$SULO��WK�2UGHU¶V�%DQ�RQ�5HOLJLRXV�6HUYLFHV�9LRODWHV�WKH�)LUVW�$PHQGPHQW��
�

7KH�)LUVW�$PHQGPHQW�WR�WKH�8�6��&RQVWLWXWLRQ�SURKLELWV�JRYHUQPHQW�DFWRUV�IURP�
HQIRUFLQJ�DQ\�³ODZ�UHVSHFWLQJ�DQ�HVWDEOLVKPHQW�RI�UHOLJLRQ��RU�SURKLELWLQJ�WKH�IUHH�H[HUFLVH�
WKHUHRI�´�8��6��&RQVW��DPHQG��,� see also�Cantwell v. Connecticut������8�6������������������
�DSSO\LQJ�WKH�)LUVW�$PHQGPHQW�WR�WKH�6WDWHV�WKURXJK�WKH�)RXUWHHQWK�$PHQGPHQW���7KH�
&DOLIRUQLD�&RQVWLWXWLRQ�VLPLODUO\�SURWHFWV�IUHHGRP�RI�UHOLJLRQ��&DO��&RQVW���DUW��,�������
$FFRUGLQJO\��WKH�&RXQW\�FDQQRW�EDQ�³IDLWK�EDVHG�VHUYLFHV´�WDNLQJ�SODFH�RXWVLGH�WKH�KRPH�
ZLWKRXW�ILUVW�VDWLVI\LQJ�WKH�PRVW�H[DFWLQJ�VWDQGDUG�RI�MXGLFLDO�UHYLHZ��VWULFW�VFUXWLQ\��Catholic
Charities of Sacramento, Inc. v. Superior Court�����&DO���WK������������������

�
8QGHU�VWULFW�VFUXWLQ\��WKH�JRYHUQPHQW�FDQQRW�EXUGHQ�UHOLJLRXV�DFWLYLW\�XQOHVV�LW�ILUVW�

HVWDEOLVKHV�����D�FRPSHOOLQJ�LQWHUHVW�IRU�LPSRVLQJ�VXFK�EXUGHQV��DQG�����WKDW�WKH�EXUGHQV�DUH�
WKH�³OHDVW�UHVWULFWLYH�PHDQV´�QHFHVVDU\�WR�IXUWKHU�WKDW�FRPSHOOLQJ�LQWHUHVW��)HGHUDO�FRXUWV�
URXWLQHO\�HQMRLQ�WKH�HQIRUFHPHQW�RI�ODZV�DQG�SROLFLHV�XQGHU�WKLV�VWDQGDUG��See e.g.��Church of 
the Lukumi Babalu Aye, Inc. v. City of Hialeah������������8�6������������

�
+HUH��WKH�2UGHU�VWDWHV�WKDW�DOO�SXEOLF�RU�SULYDWH�JDWKHULQJV�DUH�SURKLELWHG�UHJDUGOHVV�RI�

YHQXH�RU�VL]H��7KH�$SULO��WK�2UGHU�PDNHV�QR�H[FHSWLRQV�IRU�XSFRPLQJ�PDMRU�UHOLJLRXV�
REVHUYDQFHV��LQFOXGLQJ�(DVWHU��ZKLFK�LV�D�YHU\�LPSRUWDQW�UHOLJLRXV�REVHUYDQFH�GD\�WR�PRVW�
&KULVWLDQV��7KH�$SULO��WK�2UGHU�DOVR�PDNHV�QR�H[FHSWLRQV�IRU�FRQJUHJDWHV�WDNLQJ�H[WHQVLYH�
SURWHFWLYH�PHDVXUHV��VXFK�DV�GULYH�LQ�VHUYLFHV�LQ�ZKLFK�SDUWLFLSDQWV�UHPDLQ�LVRODWHG�LQ�WKHLU�
FDUV��RU�LQ�SHUVRQ�VHUYLFHV�LQ�ZKLFK�SDUWLFLSDQWV�DUH�VHSDUDWHG�E\�PRUH�WKDQ�VL[�IHHW��6LPSO\�
SXW��WKHUH�ZDV�HVVHQWLDOO\�no�HIIRUW�WR�QDUURZO\�WDLORU�WKH�2UGHU�VR�DV�QRW�WR�YLRODWH�
LQGLYLGXDOV¶�ULJKW�WR�UHOLJLRXV�IUHHGRP��,QVWHDG��WKH�&RXQW\�SURFODLPHG�LWV�GUDFRQLDQ�
UHVWULFWLRQV��HVVHQWLDOO\�EODQNHW�EDQQLQJ�SDUWLFLSDWLRQ�LQ�UHOLJLRXV�VHUYLFHV�IRU�DQ�LQGHILQLWH�
SHULRG�RI�WLPH��ZKLOH�DW�WKH�VDPH�WLPH�DOORZLQJ�RWKHU�QHFHVVDU\�DQG�LPSRUWDQW�PRYHPHQW��$V�
WKH�2UGHU�FDQQRW�ZLWKVWDQG�VWULFW�VFUXWLQ\²RU�DQ\�RWKHU�IRUP�RI�VFUXWLQ\²LW�PXVW�EH�
UHVFLQGHG�LPPHGLDWHO\���

�
,,�� 7KH�2UGHU�,V�2YHUEURDG�DQG�&KLOOV�5HOLJLRXV�DQG�([SUHVVLYH�$FWLYLW\�3URWHFWHG�

E\�WKH�)LUVW�$PHQGPHQW��
�
$�VWDWXWH�RU�UHJXODWLRQ�LV�RYHUEURDG�LI�LW�³GRHV�QRW�DLP�VSHFLILFDOO\�DW�HYLOV�ZLWKLQ�WKH�

DOORZDEOH�DUHD�RI�>JRYHUQPHQWDO@�FRQWURO��EXW�����VZHHSV�ZLWKLQ�LWV�DPELW�RWKHU�DFWLYLWLHV�LQ�
RUGLQDU\�FLUFXPVWDQFHV�WKDW�FRQVWLWXWH�DQ�H[HUFLVH´�RI�SURWHFWHG�H[SUHVVLRQ�DQG�FRQGXFW��
Thornhill v. State of Alabama������������8�6����������,Q�Gatto v. Cty. of Sonoma�����������
&DO��$SS���WK�����������IRU�H[DPSOH��WKH�&DOLIRUQLD�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�6RQRPD�
&RXQW\�)DLU�GUHVV�FRGH�ZDV�RYHUEURDG�DQG�YRLG�IRU�YDJXHQHVV��7KHUH��WKH�FRXQW\�HMHFWHG�WKH�
SODLQWLII�IURP�WKH�IDLU�IRU�ZHDULQJ�D�MDFNHW�DGRUQHG�ZLWK�D�+HOO¶V�$QJHO�LQVLJQLD�EHFDXVH�LW�ZDV�
GHHPHG�³SURYRFDWLYH�´�Id.�DW������7KH�&RXUW�RI�$SSHDO�KHOG�WKH�FRXQW\¶V�GUHVV�FRGH�IDLOHG�WR�
SDVV�FRQVWLWXWLRQDO�PXVWHU��

�
+HUH��WKH�2UGHU�EURDGO\�SURKLELWV�HQWLUH�VZDWKV�RI�DFWLYLWLHV��LQFOXGLQJ�UHOLJLRXV��

WUDYHO��DQG�VSHHFK�FRPSULVLQJ�WKH�PDMRULW\�RI�DFWLYLWLHV�PRVW�&DOLIRUQLDQV�SHUIRUP�RQ�D�GDLO\�
EDVLV��ZLWKRXW�DQ\�HIIRUW�WR�H[FHSW�FRQVWLWXWLRQDOO\�SURWHFWHG�DFWLYLWLHV��,Q�DGGLWLRQ�WR�EDQQLQJ�
DOO�RXW�RI�KRPH�UHOLJLRXV�DFWLYLWLHV��WKH�2UGHU�UHTXLUHV�WKDW�DOO�LQGLYLGXDOV�³ZHDU�IDFH�
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FRYHULQJV��VXFK�DV�VFDUYHV��GHQVH�IDEULF��ZLWKRXW�KROHV���EDQGDQDV��QHFN�JDLWHUV��RU�RWKHU�
IDEULF�IDFH�FRYHULQJV�´�%DVLFDOO\��WKLV�RUGHU�PDQGDWHV�SHRSOH�ZKHUH�IDFH�FRYHULQJV����KRXUV�D�
GD\����GD\V�D�ZHHN��UHJDUGOHVV�LI�WKH\�DUH�LQ�WKHLU�KRPH�RU�FDU��DQG�ZLWKRXW�UHJDUG�WR�WKH�
KHDOWK�RU�H[SUHVVLYH�FRQFHUQV�LPSOLFDWHG�E\�WKLV�EODQNHW��RQH�VL]H�ILWV�DOO�RUGHU��

�
&RXUWV�FRQVLVWHQWO\�UHFRJQL]H�WKDW�FORWKLQJ�PD\�JLYH�ULVH�WR�SURWHFWHG��VSHHFK�

DFWLYLWLHV��See, e.g.��Tinker v. Des Moines Indep. Cmty. Sch. Dist.������������8�6�������7KH�
&RXQW\¶V�FRPSXOVRU\�ZHDULQJ�RI�IDFH�FRYHULQJV�QHFHVVDULO\�LQKLELWV²WKURXJK�SULRU�UHVWUDLQW�
QR�OHVV²DOO�H[SUHVVLYH�FRQGXFW�UHODWHG�WR�IDFLDO�DGRUQPHQWV��DQG�PD\�HYHQ�FRPSHO�FLWL]HQV�WR�
VSHDN�ZKHQ�WKH\�ZRXOG�RWKHUZLVH�QRW��Janus v. Am. Fed'n of State, Cty., & Mun. Employees, 
Council 31������������6��&W�������������>³)RUFLQJ�IUHH�DQG�LQGHSHQGHQW�LQGLYLGXDOV�WR�
HQGRUVH�LGHDV�WKH\�ILQG�REMHFWLRQDEOH�LV�DOZD\V�GHPHDQLQJ��DQG�IRU�WKLV�UHDVRQ��RQH�RI�RXU�
ODQGPDUN�IUHH�VSHHFK�FDVHV�VDLG�WKDW�D�ODZ�FRPPDQGLQJ�³LQYROXQWDU\�DIILUPDWLRQ´�RI�
REMHFWHG�WR�EHOLHIV�ZRXOG�UHTXLUH�³HYHQ�PRUH�LPPHGLDWH�DQG�XUJHQW�JURXQGV´�WKDQ�D�ODZ�
GHPDQGLQJ�VLOHQFH�´@��(YHQ�ZKHUH�VXFK�FORWKLQJ�LV�QRW�H[SUHVVLYH�per se��WKH�IRUFHG�GUHVV�VWLOO�
YLRODWHV�FLWL]HQ¶V�SURWHFWHG�OLEHUW\�LQWHUHVW�LQ�FKRRVLQJ�WKHLU�RZQ�DWWLUH��See Karr v. Schmidt�
��WK�&LU�����������)��G�����������GLV��RSQ��RI�:LVGRP��-���>³>I@RUFHG�GUHVV�����KXPLOLDWHV�WKH�
XQZLOOLQJ�FRPSOLHU��IRUFHV�KLP�WR�VXEPHUJH�KLV�LQGLYLGXDOLW\�LQ�WKH�µXQGLVWUDFWLQJ¶�PDVV��DQG�
LQ�JHQHUDO��VPDFNV�RI�WKH�H[DOWDWLRQ�RI�RUJDQL]DWLRQ�RYHU�PHPEHU��XQLW�RYHU�FRPSRQHQW��DQG�
VWDWH�RYHU�LQGLYLGXDO�´@��$FFRUGLQJO\��WKH�2UGHU�UXQV�DIRXO�RI�WKH�RYHUEUHDGWK�GRFWULQH�DQG�LV�
ZKROO\�XQFRQVWLWXWLRQDO��
�
,,,�� 7KH�2UGHU�,V�9RLG�IRU�9DJXHQHVV��

�
$�UHJXODWLRQ�LV�FRQVWLWXWLRQDOO\�YRLG�RQ�LWV�IDFH�ZKHQ��DV�PDWWHU�RI�GXH�SURFHVV��LW�LV�VR�

YDJXH�WKDW�SHUVRQV�³RI�FRPPRQ�LQWHOOLJHQFH�PXVW�QHFHVVDULO\�JXHVV�DW�LWV�PHDQLQJ�DQG�GLIIHU�
DV�WR�LWV�DSSOLFDWLRQ´�Connally v. General Const. Co.������������8�6������������People ex rel. 
Gallo v. Acuna�����������&DO��WK�������������7KH�YRLG�IRU�YDJXHQHVV�GRFWULQH�LV�GHVLJQHG�WR�
SUHYHQW�DUELWUDU\�DQG�GLVFULPLQDWRU\�HQIRUFHPHQW��Ketchens v. Reiner������������&DO�$SS��G�
����������7KH�SUREOHP�ZLWK�D�YDJXH�UHJXODWLRQ�LV�WKDW�LW�³LPSHUPLVVLEO\�GHOHJDWHV�EDVLF�SROLF\�
PDWWHUV�WR�SROLFHPHQ��MXGJHV��DQG�MXULHV�IRU�UHVROXWLRQ�RQ�DQ�DG�KRF�DQG�VXEMHFWLYH�EDVLV����´�
Grayned v. City of Rockford������������8�6����������±�����

�
+HUH��WKH�2UGHU�LV�YDJXH�IRU�VHYHUDO�UHDVRQV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKRVH�

DGGUHVVHG�EHORZ��
�
$�� 7KH�2UGHU�5HOLHV�RQ�,QDSSOLFDEOH�$XWKRULW\���
�
7KH�&RXQW\�VWDWHV�WKDW�WKH�2UGHU�LV�DXWKRUL]HG�E\�&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH�

6HFWLRQV���������7KLV�LV�VLPSO\�LQFRUUHFW��(PHUJHQF\�SRZHUV�H[HUFLVHG�SXUVXDQW�WR�6HFWLRQ�
�������UHTXLUH�WKDW�DQ�HPHUJHQF\�EH�GHFODUHG�SXUVXDQW�WR�6HFWLRQ���������ZKLFK�LQ�WXUQ�
DSSOLHV�RQO\�ZKHQ�³D�UHOHDVH��VSLOO��HVFDSH��RU�HQWU\�RI�ZDVWH�RFFXUV�DV�GHVFULEHG�LQ�SDUDJUDSK�
����RI�VXEGLYLVLRQ��E��RI�6HFWLRQ��������´�6LQFH�WKHUH�LV�QR�³UHOHDVH��VSLOO��HVFDSH��RU�HQWU\�RI�
ZDVWH�´�6HFWLRQ��������LV�QRW�DSSOLFDEOH��DQG�WKH�2UGHU�LV�YRLG��

�
�
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%�� *RYHUQRU�1HZVRP¶V�2UGHU�5HTXLUHV�2QO\�WKDW�3HUVRQV�³+HHG´�WKH�3XEOLF�
+HDOWK�2IILFLDO¶V�³6WD\�DW�+RPH´�1RWLFH��

�
7KH�&RXQW\�EUD]HQO\�PLVFKDUDFWHUL]HV�*RYHUQRU�1HZVRP¶V�0DUFK����������

([HFXWLYH�2UGHU�1��������
�
&RQWUDU\�WR�WKH�&RXQW\¶V�DVVHUWLRQV�LQ�WKH�2UGHU��*RYHUQRU�1HZVRP¶V�RUGHU�GRHV�not�

VWDWH�WKDW�³DOO�LQGLYLGXDOV�OLYLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD�>DUH@�WR�VWD\�KRPH�RU�DW�WKHLU�SODFH�RI�
UHVLGHQFH�«´��$�FDUHIXO�UHDGLQJ�RI�WKH�*RYHUQRU¶V�RUGHU�UHYHDOV�WKDW�UHVLGHQWV�DUH�RQO\�
LQVWUXFWHG�WR�³KHHG´�6WDWH�SXEOLF�KHDOWK�GLUHFWLYHV�«´��$FFRUGLQJ�WR�0HULDP�:HEVWHU��WKH�
SODLQ�PHDQLQJ�RI�WKH�ZRUG�³KHHG´�LV�³WR�JLYH�FRQVLGHUDWLRQ�RU�DWWHQWLRQ�WR´²QRW�WR�VXEPLW�RU�
FRPSO\�ZLWK��DV�VXJJHVWHG�E\�WKH�&RXQW\¶V�LQWHUSUHWDWLRQ��*RYHUQRU�1HZVRP¶V�RUGHU�WKDW�
&DOLIRUQLD�UHVLGHQWV�JLYH�FDUHIXO�WKRXJKW�WR�WKH�GLUHFWLYHV�RI�WKH�'HSDUWPHQW�RI�3XEOLF�+HDOWK�
GRHV�QRW�HTXDWH�WR�DQ�RUGHU�WR�FRPSO\�ZLWK�WKRVH�GLUHFWLYHV��
�

7KH�3XEOLF�+HDOWK�GLUHFWLYH�LWVHOI�FDUULHV�QR�OHJDO�ZHLJKW��GHVSLWH�QRPLQDOO\�³RUGHULQJ´�
WKDW�DOO�SHUVRQV�QRW�HQJDJLQJ�LQ�HVVHQWLDO�DFWLYLWLHV�VWD\�DW�KRPH��8QGHU�HVWDEOLVKHG�&DOLIRUQLD�
ODZ��WKH�3XEOLF�+HDOWK�'HSDUWPHQW�FDQQRW�IRUFLEO\�TXDUDQWLQH�SHUVRQV�XQOHVV�WKHUH�LV�SUREDEOH�
FDXVH�WKDW�VXFK�SHUVRQV�DUH�DFWXDOO\�LQIHFWHG��Ex parte Martin�����������&D�$SS��G�����������
Jew Ho v. Williamson��&�&��&DO������������)�����>6DQ�)UDQFLVFR¶V�TXDUDQWLQH�WR�FRQWDLQ�
EXERQLF�SODJXH�LQ�0D\������IRXQG�WR�EH�XQUHDVRQDEOH@��Wong Wai v. Williamson��&&�&DO��
����������)����>KROGLQJ�WKDW�6DQ�)UDQFLVFR¶V�0D\������TXDUDQWLQH�YLRODWHG�ULJKWV�VHFXUHG�E\�
WKH�(TXDO�3URWHFWLRQ�&ODXVH@��VHH�DOVR�Ex parte Arta�����������&DO�$SS�����������>³D�PHUH�
VXVSLFLRQ��XQVXSSRUWHG�E\�IDFWV�JLYLQJ�ULVH�WR�UHDVRQDEOH�RU�SUREDEOH�FDXVH��ZLOO�DIIRUG�QR�
MXVWLILFDWLRQ�DW�DOO�IRU�GHSULYLQJ�SHUVRQV�RI�WKHLU�OLEHUW\�DQG�VXEMHFWLQJ�WKHP�WR�YLUWXDO�
LPSULVRQPHQW�XQGHU�D�SXUSRUWHG�RUGHU�RI�TXDUDQWLQH�´@��$V�VXFK��GLUHFWLYHV�IURP�&DOLIRUQLD�
SXEOLF�KHDOWK�RIILFLDOV�DUH�HQIRUFHDEOH�RQO\�WR�WKH�H[WHQW�WKHUH�H[LVWV�SUREDEOH�FDXVH�WKDW�each
VXFK�QRQ�HVVHQWLDO�ZRUNHU�KDV�FRQWUDFWHG�&RYLG���²ZKLFK�LV�FOHDUO\�QRW�WKH�FDVH��$EVHQW�
VXFK�SUREDEOH�FDXVH��WKH�GLUHFWLYH�KDV�QR�OHJDOO\�HQIRUFHDEOH�HIIHFW�DV�WR�DQ\�SHUVRQ�QRW�
VKRZQ�WR�EH�H[SRVHG�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�VWDWXH�DQG�SUHFHGHQW��
�

,9�� 7KH�2UGHU�9LRODWHV�WKH�)XQGDPHQWDO�5LJKW�WR�7UDYHO��
�

7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH�³ULJKW�WR�WUDYHO�LV�D�SDUW�RI�WKH�
OLEHUW\�RI�ZKLFK�WKH�FLWL]HQ�FDQQRW�EH�GHSULYHG�ZLWKRXW�WKH�GXH�SURFHVV�RI�ODZ�XQGHU�WKH�)LIWK�
$PHQGPHQW�´�Kent v. Dulles �����������8�6������������7KH�&RXUW�IRXQG�WKDW�³>W@UDYHO�DEURDG��
OLNH�WUDYHO�ZLWKLQ�WKH�FRXQWU\��PD\�EH�QHFHVVDU\�IRU�D�OLYHOLKRRG��,W�PD\�EH�DV�FORVH�WR�WKH�
KHDUW�RI�WKH�LQGLYLGXDO�DV�FKRLFH�RI�ZKDW�KH�HDWV��RU�ZHDUV��RU�UHDGV��)UHHGRP�RI�PRYHPHQW�LV�
EDVLF�LQ�RXU�VFKHPH�RI�YDOXHV�´�Id DW������7KH\�KDYH�DOVR�UXOHG�WKDW�WKH�³ULJKW�WR�WUDYHO�LV�DQ�
XQFRQGLWLRQDO�SHUVRQDO�ULJKW��D�ULJKW�ZKRVH�H[HUFLVH�PD\�QRW�EH�FRQGLWLRQHG�´�Dunn v. 
Blumstein������������8�6������������

�
&RXUW¶V�DSSO\�WKH�FRPSHOOLQJ�VWDWH�LQWHUHVW�WHVW�WR�DVVHVV�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�

JRYHUQPHQW¶V�DFWLRQ�ZKHQ�WKDW�DFWLRQ�LPSOLFDWHV�WKH�IXQGDPHQWDO�ULJKW�WR�WUDYHO��See, e.g.�
Memorial Hospital v. Maricopa County������������8�6�������Dunn v. Blumstein������������
8�6�������DQG�Shapiro v. Thompson�������������8�6�������8QGHU�WKH�FRPSHOOLQJ�VWDWH�LQWHUHVW�
WHVW��WKH�JRYHUQPHQW�PXVW�SURYH�WKDW�WKHUH�LV�D�³FOHDU�VKRZLQJ�WKDW�WKH�EXUGHQ�LPSRVHG�LV�
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QHFHVVDU\�WR�SURWHFW�D�FRPSHOOLQJ�DQG�VXEVWDQWLDO�JRYHUQPHQWDO�LQWHUHVW�´�Dunn�DW������7KH�
Dunn &RXUW�FRQWLQXHG�E\�ILQGLQJ�WKDW�LQ�RUGHU�WR�SURYH�WKDW�WKHUH�LV�D�VXEVWDQWLDO�JRYHUQPHQW�
LQWHUHVW��WKH�JRYHUQPHQW�³FDQQRW�FKRRVH�PHDQV�WKDW�XQQHFHVVDULO\�EXUGHQ�RU�UHVWULFW�
FRQVWLWXWLRQDOO\�SURWHFWHG�DFWLYLW\´��WKDW�WKH�VWDWXWH�PXVW�EH�³GUDZQ�ZLWK�SUHFLVLRQ´��DQG�³PXVW�
EH�WDLORUHG�WR�VHUYH�WKHLU�OHJLWLPDWH�REMHFWLYHV�´�Dunn�DW������
�

7KH�&RXQW\�IDLOV�WR�VDWLVI\�WKLV�VWDQGDUG��7KH�&RXQW\�LV�SLFNLQJ�DQG�FKRRVLQJ�ZKR�FDQ�
EH�RSHQ�DQG�ZKR�FDQQRW�EH�RSHQ��$V�VXFK��WKH�2UGHU�LV�QRW�QDUURZO\�WDLORUHG�DQG�WKH�IDFW�WKDW�
WKH�&RXQW\�LV�QRW�DOORZLQJ�EXVLQHVVHV�RU�FKXUFKHV�WR�DWWHPSW�WR�SUDFWLFH�VRFLDO�GLVWDQFLQJ�
FOHDUO\�VKRZV�WKDW�WKH�JRYHUQPHQW�LV�QRW�H[HFXWLQJ�D�SODQ�WKDW�LV�WKH�OHDVW�UHVWULFWLYH�RQH�
SRVVLEOH�±�LQ�IDFW�LV�KDV�LPSRVHG�WKH�most�UHVWULFWLYH�SRVVLEOH�PHDQV�RI�DFFRPSOLVKLQJ�LWV�
HQGV��
�
9�� 7KH�0DQGDWH�WR�:HDU�D�0DVN�KDV�D�'LVSURSRUWLRQDWH�,PSDFW�8SRQ�WKH�3RRU��
�

7KH�$SULO��WK�2UGHU�DOVR�YLRODWHV�WKH�(TXDO�3URWHFWLRQ�&ODXVH��E\�PDQGDWLQJ�WKDW�DOO�
SHUVRQV�PXVW�ZHDU�D�IDFH�FRYHULQJ��GLVSURSRUWLRQDWHO\�DIIHFWLQJ�LQGLJHQW�UHVLGHQWV�RI�WKH�
&RXQW\��,QGHHG��WKRVH�ZLWKRXW�IDFLDO�FRYHULQJV�FDQQRW�H[HUFLVH�IXQGDPHQWDO�FRQVWLWXWLRQDO�
ULJKWV�±�LQFOXGLQJ�OHDYLQJ�WKHLU�KRPH�IRU�HVVHQWLDO�JRRGV�DQG�VHUYLFHV�±�ZKLOH�PRUH�DIIOXHQW�
LQGLYLGXDOV�PD\�EH�DEOH�WR�FRPSO\��7KLV�2UGHU�GRHV�QRW�SURYLGH�IRU�WKH�SURYLVLRQ�WR�SXUFKDVH�
VXFK�IDFH�FRYHULQJV�IRU�WKRVH�ZKR�GR�QRW�DOUHDG\�KDYH�VXLWDEOH�PDVNV�DQG�DUH�QRW�DEOH�WR�
DIIRUG�WKHP����
�

7KH�2UGHU�PDQGDWHV�WKDW�HYHU\RQH�XVH�RU�SXUFKDVH�VXLWDEOH�PDVNV�LQ�RUGHU�WR�FRPSO\�
ZLWK�WKH�2UGHU��$V�VXFK��DW�D�PLQLPXP��WKH�&RXQW\�QHHGV�WR�KDYH�SURYLVLRQV�LQ�SODFH�WR�IXQG�
WKH�SXUFKDVH�WKH�DSSOLFDEOH�PDVNV�IRU�WKRVH�ZKR�FDQQRW�DIIRUG�WKHP��,W�IDLOV�WR�SURYLGH�IRU�
WKLV��DQG�WKHUHIRUH�FDQQRW�UHVW�WKH�H[HUFLVH�RI�IXQGDPHQWDO�ULJKWV�RQ�SHRSOH¶V�DELOLW\�WR�DIIRUG�
WKRVH�ULJKWV��)XUWKHUPRUH��WKLV�RUGHU�RIIHUV�QR�H[FHSWLRQ�IRU�WKRVH�SHRSOH�ZKR�FRPIRUWDEO\�
FDQQRW�ZHDU�D�PDVN�GXH�WR�RWKHU�PHGLFDO�FRQGLWLRQV��
�
9,�� 7KH�2UGHU�)DLOV�WR�3URSHUO\�(GXFDWH�WKH�3XEOLF�RQ�3URSHU�8VH�RI�WKH�0DVN��
�

)LQDOO\��WKH�$SULO��WK�2UGHU�VHHPV�WR�EH�JURVVO\�QHJOLJHQW�LQ�WKDW�LW�PDQGDWHV�WKH�
ZHDULQJ�RI�FORWK�PDVNV�ZLWKRXW�DQ\�LQVWUXFWLRQ�WR�WKH�SXEOLF�DV�WR�KRZ�WR�SURSHUO\�PDLQWDLQ�
WKH�PDVN�RU�KRZ�RIWHQ�LW�LV�WR�EH�FKDQJHG��,Q�OLJKW�RI�DOO�WKH�FRQWUDGLFWRU\�HYLGHQFH�EHLQJ�
SUHVHQWHG�RQ�PDVN�XVH��LI�WKH�&RXQW\�LV�JRLQJ�WR�PDQGDWH�LW��WKH\�RZH�D�GXW\�WR�WKH�JHQHUDO�
SXEOLF�WR�HQVXUH�WKDW�DORQJ�ZLWK�WKH�RUGHU��SURSHU�LQVWUXFWLRQV�DUH�JLYHQ�DV�WR�KRZ�WR�XVH�DQG�
PDLQWDLQ�WKH�PDVN�IRU�SXEOLF�KHDOWK��)RU�H[DPSOH��LQVWUXFWLRQV�RQ�ZDVKLQJ��UH�XV�±�DQG�WKH�
UHDO�ULVN�RI�UH�LQIHFWLRQ�WKURXJK�WKH�XVH�RI�D�PDVN��

�
�

�

�������������������������������������������������
��,Q�RWKHU�FRQWH[WV��IRU�H[DPSOH��&DOLIRUQLD�ODZ�SURKLELWV�VFKRROV�IURP�LPSRVLQJ�D�GUHVV�FRGH�RQ�FKLOGUHQ�XQOHVV�
WKHUH�DUH�DGHTXDWH�SURYLVLRQV�WR�³DVVLVW�HFRQRPLFDOO\�GLVDGYDQWDJH�SXSLOV´��(GXF��&RGH���������G���/LNHZLVH��
HPSOR\HUV�ZKR�PDQGDWH�WKDW�DQ�HPSOR\HH�PXVW�ZHDU�D�XQLIRUP�DUH�UHTXLUHG�WR�SD\�IRU�WKDW�XQLIRUP��/DERU�&RGH�
��������
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,Q�FRQFOXVLRQ��IRU�WKH�IRUHJRLQJ�UHDVRQV��ZH�IHHO�WKDW�WKH�2UGHU�LV�GHIHFWLYH�DQG�PXVW�
EH�LPPHGLDWHO\�UHVFLQGHG�LQ�RUGHU�WR�OLPLW�WKH�&RXQW\¶V�OLDELOLW\�IRU�YLRODWLRQV�WR�UHVLGHQWV¶�
FRQVWLWXWLRQDO�ULJKWV��2XU�ILUP�LV�SUHSDULQJ�WKH�QHFHVVDU\�SDSHUZRUN�WR�ILOH�D�VXLW�VHHNLQJ�
LPPHGLDWH�UHOLHI��)DLOXUH�WR�UHVFLQG�WKLV�RUGHU�E\�WKH�HQG�RI�EXVLQHVV�RQ�$SULO��WK�ZLOO�UHVXOW�LQ�
D�ODZVXLW�EHLQJ�ILOHG��

��
�

5HJDUGV��

+DUPHHW�.��'KLOORQ�
�
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April 10, 2020 
  
Riverside County 

NEWS RELEASE  
  
Contact: 
Brooke Federico 
(951) 743-0075 
bcfederico@rivco.org 
  

Drive-in religious services permitted this weekend 
only 
Drive-up church services that practice proper social distancing will be allowed this weekend in 
Riverside County, although the order to prohibit such activities will remain after Easter Sunday. 
  
The clarification is issued from County Executive Officer George Johnson, who is the Director of 
Emergency Services during emergencies and disasters. This clarification is issued today, April 10 
(Friday) and includes drive-up services for April 10, 11 and 12 (Easter). 
  
Health officials continue to believe that residents should remain at home and only travel for 
essential services, such as grocery shopping, trips to the pharmacy and purchasing gasoline. The 
order remains until April 30. 
  
They are also required to wear a face covering whenever they leave their residences. 
  
#   #   # 
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��������� $WWRUQH\�*HQHUDO�:LOOLDP�3��%DUU�,VVXHV�6WDWHPHQW�RQ�5HOLJLRXV�3UDFWLFH�DQG�6RFLDO�'LVWDQFLQJ��'HSDUWPHQW�RI�-XVWLFH�)LOHV�6WDWHPHQW�RI«

KWWSV���ZZZ�MXVWLFH�JRY�RSD�SU�DWWRUQH\�JHQHUDO�ZLOOLDP�S�EDUU�LVVXHV�VWDWHPHQW�UHOLJLRXV�SUDFWLFH�DQG�VRFLDO�GLVWDQFLQJ�� ���

$Q�RIILFLDO�ZHEVLWH�RI�WKH�8QLWHG�6WDWHV�JRYHUQPHQW
+HUH¶V�KRZ�\RX�NQRZ

)25�,00(',$7(�5(/($6( 7XHVGD\��$SULO���������

-867,&(�1(:6

'HSDUWPHQW�RI�-XVWLFH

2IILFH�RI�3XEOLF�$IIDLUV

$WWRUQH\�*HQHUDO�:LOOLDP�3��%DUU�,VVXHV�6WDWHPHQW�RQ�5HOLJLRXV�3UDFWLFH�DQG�6RFLDO
'LVWDQFLQJ��'HSDUWPHQW�RI�-XVWLFH�)LOHV�6WDWHPHQW�RI�,QWHUHVW�LQ�0LVVLVVLSSL�&KXUFK

&DVH

$WWRUQH\�*HQHUDO�:LOOLDP�3��%DUU�LVVXHG�WKH�IROORZLQJ�VWDWHPHQW�

�,Q�OLJKW�RI�WKH�&29,'����SDQGHPLF��WKH�3UHVLGHQW�KDV�LVVXHG�JXLGHOLQHV�FDOOLQJ�RQ�DOO�$PHULFDQV�WR�GR�WKHLU�SDUW�WR�VORZ
WKH�VSUHDG�RI�D�GDQJHURXV�DQG�KLJKO\�FRQWDJLRXV�YLUXV���7KRVH�PHDVXUHV�DUH�LPSRUWDQW�EHFDXVH�WKH�YLUXV�LV�WUDQVPLWWHG
VR�HDVLO\�IURP�SHUVRQ�WR�SHUVRQ��DQG�EHFDXVH�LW�DOO�WRR�RIWHQ�KDV�OLIH�WKUHDWHQLQJ�FRQVHTXHQFHV�IRU�LWV�YLFWLPV��LW�KDV�WKH
SRWHQWLDO�WR�RYHUZKHOP�KHDOWK�FDUH�V\VWHPV�ZKHQ�LW�VXUJHV����������������������������

7R�FRQWDLQ�WKH�YLUXV�DQG�SURWHFW�WKH�PRVW�YXOQHUDEOH�DPRQJ�XV��$PHULFDQV�KDYH�EHHQ�DVNHG��IRU�D�OLPLWHG�SHULRG�RI
WLPH��WR�SUDFWLFH�ULJRURXV�VRFLDO�GLVWDQFLQJ���7KH�3UHVLGHQW�KDV�DOVR�DVNHG�$PHULFDQV�WR�OLVWHQ�WR�DQG�IROORZ�GLUHFWLRQV
LVVXHG�E\�VWDWH�DQG�ORFDO�DXWKRULWLHV�UHJDUGLQJ�VRFLDO�GLVWDQFLQJ���6RFLDO�GLVWDQFLQJ��ZKLOH�GLIILFXOW�DQG�XQIDPLOLDU�IRU�D
QDWLRQ�WKDW�KDV�ORQJ�SULGHG�LWVHOI�RQ�WKH�VWUHQJWK�RI�LWV�YROXQWDU\�DVVRFLDWLRQV��KDV�WKH�SRWHQWLDO�WR�VDYH�KXQGUHGV�RI
WKRXVDQGV�RI�$PHULFDQ�OLYHV�IURP�DQ�LPPLQHQW�WKUHDW���6FUXSXORXVO\�REVHUYLQJ�WKHVH�JXLGHOLQHV�LV�WKH�EHVW�SDWK�WR
VZLIWO\�HQGLQJ�&29,'���¶V�SURIRXQG�GLVUXSWLRQV�WR�RXU�QDWLRQDO�OLIH�DQG�UHVXPLQJ�WKH�QRUPDO�HFRQRPLF�OLIH�RI�RXU
FRXQWU\���&LWL]HQV�ZKR�VHHN�WR�GR�RWKHUZLVH�DUH�QRW�PHUHO\�DVVXPLQJ�ULVN�ZLWK�UHVSHFW�WR�WKHPVHOYHV��EXW�DUH�H[SRVLQJ
RWKHUV�WR�GDQJHU���,Q�H[LJHQW�FLUFXPVWDQFHV��ZKHQ�WKH�FRPPXQLW\�DV�D�ZKROH�IDFHV�DQ�LPSHQGLQJ�KDUP�RI�WKLV
PDJQLWXGH��DQG�ZKHUH�WKH�PHDVXUHV�DUH�WDLORUHG�WR�PHHWLQJ�WKH�LPPLQHQW�GDQJHU��WKH�FRQVWLWXWLRQ�GRHV�DOORZ�VRPH
WHPSRUDU\�UHVWULFWLRQ�RQ�RXU�OLEHUWLHV�WKDW�ZRXOG�QRW�EH�WROHUDWHG�LQ�QRUPDO�FLUFXPVWDQFHV��

%XW�HYHQ�LQ�WLPHV�RI�HPHUJHQF\��ZKHQ�UHDVRQDEOH�DQG�WHPSRUDU\�UHVWULFWLRQV�DUH�SODFHG�RQ�ULJKWV��WKH�)LUVW�$PHQGPHQW
DQG�IHGHUDO�VWDWXWRU\�ODZ�SURKLELW�GLVFULPLQDWLRQ�DJDLQVW�UHOLJLRXV�LQVWLWXWLRQV�DQG�UHOLJLRXV�EHOLHYHUV���7KXV��JRYHUQPHQW
PD\�QRW�LPSRVH�VSHFLDO�UHVWULFWLRQV�RQ�UHOLJLRXV�DFWLYLW\�WKDW�GR�QRW�DOVR�DSSO\�WR�VLPLODU�QRQUHOLJLRXV�DFWLYLW\��)RU
H[DPSOH��LI�D�JRYHUQPHQW�DOORZV�PRYLH�WKHDWHUV��UHVWDXUDQWV��FRQFHUW�KDOOV��DQG�RWKHU�FRPSDUDEOH�SODFHV�RI�DVVHPEO\
WR�UHPDLQ�RSHQ�DQG�XQUHVWULFWHG��LW�PD\�QRW�RUGHU�KRXVHV�RI�ZRUVKLS�WR�FORVH��OLPLW�WKHLU�FRQJUHJDWLRQ�VL]H��RU�RWKHUZLVH
LPSHGH�UHOLJLRXV�JDWKHULQJV���5HOLJLRXV�LQVWLWXWLRQV�PXVW�QRW�EH�VLQJOHG�RXW�IRU�VSHFLDO�EXUGHQV���

7RGD\��WKH�'HSDUWPHQW�ILOHG�D�6WDWHPHQW�RI�,QWHUHVW�LQ�VXSSRUW�RI�D�FKXUFK�LQ�0LVVLVVLSSL�WKDW�DOOHJHGO\�VRXJKW�WR�KROG
SDUNLQJ�ORW�ZRUVKLS�VHUYLFHV��LQ�ZKLFK�FRQJUHJDQWV�OLVWHQHG�WR�WKHLU�SDVWRU�SUHDFK�RYHU�WKHLU�FDU�UDGLRV��ZKLOH�VLWWLQJ�LQ
WKHLU�FDUV�LQ�WKH�FKXUFK�SDUNLQJ�ORW�ZLWK�WKHLU�ZLQGRZV�UROOHG�XS���7KH�&LW\�RI�*UHHQYLOOH�ILQHG�FRQJUHJDQWV������SHU
SHUVRQ�IRU�DWWHQGLQJ�WKHVH�SDUNLQJ�ORW�VHUYLFHV�±�ZKLOH�SHUPLWWLQJ�FLWL]HQV�WR�DWWHQG�QHDUE\�GULYH�LQ�UHVWDXUDQWV��HYHQ
ZLWK�WKHLU�ZLQGRZV�RSHQ�>�@ ��7KH�&LW\�DSSHDUV�WR�KDYH�WKHUHE\�VLQJOHG�FKXUFKHV�RXW�DV�WKH�RQO\�HVVHQWLDO�VHUYLFH��DV
GHVLJQDWHG�E\�WKH�VWDWH�RI�0LVVLVVLSSL��WKDW�PD\�QRW�RSHUDWH�GHVSLWH�IROORZLQJ�DOO�&'&�DQG�VWDWH�UHFRPPHQGDWLRQV
UHJDUGLQJ�VRFLDO�GLVWDQFLQJ�

$V�ZH�H[SODLQ�LQ�WKH�6WDWHPHQW�RI�,QWHUHVW��ZKHUH�D�VWDWH�KDV�QRW�DFWHG�HYHQKDQGHGO\��LW�PXVW�KDYH�D�FRPSHOOLQJ�UHDVRQ
WR�LPSRVH�UHVWULFWLRQV�RQ�SODFHV�RI�ZRUVKLS�DQG�PXVW�HQVXUH�WKDW�WKRVH�UHVWULFWLRQV�DUH�QDUURZO\�WDLORUHG�WR�DGYDQFH�LWV
FRPSHOOLQJ�LQWHUHVW���:KLOH�ZH�EHOLHYH�WKDW�GXULQJ�WKLV�SHULRG�WKHUH�LV�D�VXIILFLHQW�EDVLV�IRU�WKH�VRFLDO�GLVWDQFLQJ�UXOHV�WKDW
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��������� $WWRUQH\�*HQHUDO�:LOOLDP�3��%DUU�,VVXHV�6WDWHPHQW�RQ�5HOLJLRXV�3UDFWLFH�DQG�6RFLDO�'LVWDQFLQJ��'HSDUWPHQW�RI�-XVWLFH�)LOHV�6WDWHPHQW�RI«

KWWSV���ZZZ�MXVWLFH�JRY�RSD�SU�DWWRUQH\�JHQHUDO�ZLOOLDP�S�EDUU�LVVXHV�VWDWHPHQW�UHOLJLRXV�SUDFWLFH�DQG�VRFLDO�GLVWDQFLQJ�� ���

KDYH�EHHQ�SXW�LQ�SODFH��WKH�VFRSH�DQG�MXVWLILFDWLRQ�RI�UHVWULFWLRQV�EH\RQG�WKDW�ZLOO�KDYH�WR�EH�DVVHVVHG�EDVHG�RQ�WKH
FLUFXPVWDQFHV�DV�WKH\�HYROYH�

5HOLJLRQ�DQG�UHOLJLRXV�ZRUVKLS�FRQWLQXH�WR�EH�FHQWUDO�WR�WKH�OLYHV�RI�PLOOLRQV�RI�$PHULFDQV���7KLV�LV�WUXH�PRUH�VR�WKDQ
HYHU�GXULQJ�WKLV�GLIILFXOW�WLPH���7KH�SDQGHPLF�KDV�FKDQJHG�WKH�ZD\V�$PHULFDQV�OLYH�WKHLU�OLYHV���5HOLJLRXV�FRPPXQLWLHV
KDYH�UDOOLHG�WR�WKH�FULWLFDO�QHHG�WR�SURWHFW�WKH�FRPPXQLW\�IURP�WKH�VSUHDG�RI�WKLV�GLVHDVH�E\�PDNLQJ�VHUYLFHV�DYDLODEOH
RQOLQH�DQG�LQ�ZD\V�WKDW�RWKHUZLVH�FRPSO\�ZLWK�VRFLDO�GLVWDQFLQJ�JXLGHOLQHV��

7KH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�ZLOO�FRQWLQXH�WR�HQVXUH�WKDW�UHOLJLRXV�IUHHGRP�UHPDLQV�SURWHFWHG�LI�DQ\�VWDWH�RU
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��� $V�D�SDVWRU��,�EHOLHYH�WKDW�,�KDYH�D�GXW\�WR�*RG�WR�WHQG�WR�WKH�VSLULWXDO�

KHDOWK�RI�P\�FRQJUHJDWLRQ��7KLV�LQFOXGHV�PHHWLQJ�LQ�SHUVRQ�UHJXODUO\�ZKHUH�,�SUHDFK��

SUD\��DQG�HQFRXUDJH�FRQJUHJDQWV���

��� +HEUHZV��������LW�VD\V��³/HW�XV�QRW�QHJOHFW�PHHWLQJ�WRJHWKHU��DV�VRPH�

KDYH�PDGH�D�KDELW��EXW�OHW�XV�HQFRXUDJH�RQH�DQRWKHU��DQG�DOO�WKH�PRUH�DV�\RX�VHH�WKH�

'D\�DSSURDFKLQJ�´�,�EHOLHYH�WKH�%LEOH�LV�YHU\�FOHDU�KHUH��UHJXODU�LQ�SHUVRQ�FKXUFK�

VHUYLFHV�DUH�D�FRPPDQG�IURP�*RG���

��� $W�6KLHOG�RI�)DLWK�)DPLO\�&KXUFK��ZH�RIIHU�VHUYLFHV�RQ�6XQGD\�PRUQLQJ��

:HGQHVGD\�HYHQLQJ��DQG�)ULGD\�HYHQLQJ��

��� ,�DP�FRQFHUQHG�WKDW�P\�FKXUFK�ZLOO�QR�ORQJHU�EH�DEOH�WR�H[LVW��XQGHU�WKH�

SURKLELWLRQV�DJDLQVW�FRPPXQDO�JDWKHULQJV��,�EHOLHYH�WKHVH�SURKLELWLRQV²ERWK�RQ�WKH�

VWDWH�OHYHO�DQG�FRXQW\�OHYHO²KDYH�D�FKLOOLQJ�HIIHFW�RQ�WKH�H[HUFLVH�RI�RXU�IDLWK���

��� ,I�WKLV�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�LV�JUDQWHG��RXU�FKXUFK�VHUYLFHV�ZLOO�

DGKHUH�WR�VRFLDO�GLVWDQFLQJ�JXLGHOLQHV��7KH�FRQJUHJDWLRQ�ZLOO�ZHDU�JORYHV��7KH\�ZLOO�

ZHDU�PDVNV��$QG��IDPLO\�XQLWV�ZLOO�VLW�VL[�IHHW�DSDUW��:H�ZLOO�DOVR�HQFRXUDJH�DQ\RQH�

ZKR�LV�VLFN��RU�H[KLELWLQJ�FROG�RU�IOX�V\PSWRPV��WR�VWD\�KRPH��

��� 7R�P\�NQRZOHGJH��,�KDYH�QHYHU�KDG�RU�FRQWUDFWHG�WKH�FRURQDYLUXV��,�GR�

QRW�EHOLHYH�WKDW�,¶YH�HYHU�EHHQ�LQ�FORVH�SUR[LPLW\�RU�H[SRVHG�WR�LW���

��� ,�DP�DZDUH�WKDW�KLVWRU\�LV�IXOO�RI�H[DPSOHV�RI�KRZ�GXULQJ�WKH�%ODFN�

3ODJXH�LQ�(XURSH��UHOLJLRXV�OHDGHUV�ZHUH�HVVHQWLDO�WR�KHOSLQJ�WDNH�FDUH�RI�WKH�QHHGV�RI�

WKRVH�DURXQG�WKHP��

���� ,�EHOLHYH�WKDW�DV�D�SDVWRU��LW�LV�P\�GXW\�ERWK�WRZDUGV�P\�*RG�DQG�WR�P\�

FRPPXQLW\�WR�NHHS�WKH�GRRUV�RI�P\�FKXUFK�RSHQ�VR�WKDW�,�FDQ�VHUYH�ERWK�WKH�SK\VLFDO�
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DQG�VSLULWXDO�QHHGV�RI�QRW�RQO\�P\�FRQJUHJDQWV�EXW�DOVR�P\�FRPPXQLW\��

,�GHFODUH�XQGHU�SHQDOW\�RI�SHUMXU\�XQGHU�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�RI�

$PHULFD�WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG�FRUUHFW�DQG�LV�H[HFXWHG�WKLV���WK�GD\�RI�$SULO��

������DW�6DQ�%HUQDUGLQR�&RXQW\��&DOLIRUQLD��
�
�
'DWHG��$SULO����������� � � � � � � � �
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,��%UHQGD�:RRG�GHFODUH��

��� ,�DP�D�UHVLGHQW�RI�5LYHUVLGH�&RXQW\��&DOLIRUQLD��

��� ,�DP�WKH�SDVWRU�RI�:RUG�RI�/LIH�0LQLVWULHV�,QWHUQDWLRQDO�,QF��LQ�5LYHUVLGH��

&DOLIRUQLD���

��� 2Q�6XQGD\�PRUQLQJV��ZH�DYHUDJH�EHWZHHQ����DQG����SHRSOH�LQ�VHUYLFH���

��� $V�D�&KULVWLDQ��,�EHOLHYH�WKH�6FULSWXUH�LQ�+HEUHZV�������WHOOV�XV�WR�PHHW�

WRJHWKHU�WR�HQFRXUDJH�RQH�DQRWKHU��7KLV�LV�HVSHFLDOO\�WUXH�LV�GD\V�OLNH�WRGD\�ZKHUH�

SHRSOH�GHVSHUDWHO\�QHHG�D�PHVVDJH�RI�KRSH���

��� ,�IHHO�LQWLPLGDWHG�E\�WKH�VWDWH¶V�DQG�FRXQW\¶V�FULPLQDOL]DWLRQ�RI�KROGLQJ�D�

GULYH�LQ�FKXUFK�VHUYLFH��,�DP�DIUDLG�WKDW�,�ZLOO�EH�ILQHG�RU�SXW�LQ�MDLO�IRU�VHUYLQJ�P\�

FKXUFK��DV�SDVWRU��LQ�WKH�PDQQHU�WKDW�,�EHOLHYH�*RG�KDV�FDOOHG�PH�WR�VHUYH���

��� ,I�WKLV�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�LV�JUDQWHG��RXU�FKXUFK�VHUYLFHV�ZLOO�

DGKHUH�WR�VRFLDO�GLVWDQFLQJ�JXLGHOLQHV��6HUYLFHV�ZLOO�FRQWLQXH�WR�EH�PDGH�DYDLODEOH�

RQOLQH��:H�ZLOO�DOVR�KRVW�GULYH�LQ�FKXUFK�VHUYLFHV�WKDW�WDNH�SODFH�LQ�RXU�SDUNLQJ�ORW��

&DUV�ZLOO�EH�SDUNHG�VL[�IHHW�DSDUW��&RQJUHJDQWV�ZLOO�EH�HQFRXUDJHG�WR�SDUWLFLSDWH�LQ�WKH�

VHUYLFHV�IURP�WKHLU�FDUV��:H�ZLOO�XVH�D�VKRUW�ZDYH�UDGLR�WKDW�FDQ�EH�SOD\HG�WKURXJK�FDU�

VWHUHRV��:H�ZLOO�DOVR�XWLOL]H�D�SRUWDEOH�3$�V\VWHP��&RPPXQLRQ�ZLOO�EH�VHUYHG�E\�D�

SHUVRQ�ZHDULQJ�D�PDVN�DQG�JORYHV��DOO�RI�WKH�FRPPXQLRQ�HOHPHQWV�DUH�SUH�SDFNDJHG�

LQGLYLGXDOO\²ERWK�WKH�FXS�DQG�WKH�ZDIHU��7KH�SHUVRQ�KDQGLQJ�RXW�WKH�LQGLYLGXDOO\�

SDFNDJHG�FRPPXQLRQ�HOHPHQWV�ZLOO�GR�VR�ZLWK�WRQJV��7R�IXUWKHU�DGKHUH�WR�VRFLDO�

GLVWDQFLQJ��ZH�ZLOO�SRVWSRQH�EDSWLVPV���

��� 7R�P\�NQRZOHGJH��,�KDYH�QHYHU�KDG�RU�FRQWUDFWHG�WKH�FRURQDYLUXV��,�GR�

QRW�EHOLHYH�WKDW�,¶YH�HYHU�EHHQ�LQ�FORVH�SUR[LPLW\�RU�H[SRVHG�WR�LW���

��� ,�DP�DZDUH�WKDW�KLVWRU\�LV�IXOO�RI�H[DPSOHV�RI�KRZ�GXULQJ�WKH�%ODFN�

3ODJXH�LQ�(XURSH��UHOLJLRXV�OHDGHUV�ZHUH�HVVHQWLDO�WR�KHOSLQJ�WDNH�FDUH�RI�WKH�QHHGV�RI�

WKRVH�DURXQG�WKHP��
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��� ,�EHOLHYH�WKDW�DV�D�SDVWRU��LW�LV�P\�GXW\�ERWK�WRZDUGV�P\�*RG�DQG�WR�P\�

FRPPXQLW\�WR�NHHS�WKH�GRRUV�RI�P\�FKXUFK�RSHQ�VR�WKDW�,�FDQ�VHUYH�ERWK�WKH�SK\VLFDO�

DQG�VSLULWXDO�QHHGV�RI�QRW�RQO\�P\�FRQJUHJDQWV�EXW�DOVR�P\�FRPPXQLW\��

,�GHFODUH�XQGHU�SHQDOW\�RI�SHUMXU\�XQGHU�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�RI�

$PHULFD�WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG�FRUUHFW�DQG�LV�H[HFXWHG�WKLV���WK�GD\�RI�$SULO��

������DW�5LYHUVLGH�&RXQW\��&DOLIRUQLD��
�
�
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  Case No. 5:20-cv-00755 
COUNTY OF SAN BERNARDINO DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF  

OPPOSITION TO PLAINTIFFS REQUEST FOR TEMPORARY RESTRAINING ORDER 
 

Deborah J. Fox (SBN: 110929) 
dfox@meyersnave.com 
Margaret W. Rosequist (SBN: 203790) 
mrosequist@meyersnave.com 
MEYERS, NAVE, RIBACK, SILVER & WILSON 
707 Wilshire Blvd., 24th Floor 
Los Angeles, California 90017 
Telephone: (213) 626-2906 
Facsimile: (213) 626-0215 
 
Michelle D. Blakemore, County Counsel (SBN: 110474) 
Penny Alexander-Kelley, Chief Assistant 
County Counsel (SBN: 145129) 
Office of County Counsel 
County of San Bernardino 
385 North Arrowhead Avenue 
San Bernardino, California  92415 
Telephone:  (909) 387-5455 
Facsimile:  (909) 387-5462 
 
Attorneys for Defendants 
 
COUNTY OF SAN BERNARDINO, DR. ERIN 
GUSTAFSON, SHERIFF JOHN MCMAHON,  
SUPERVISOR ROBERT A. LOVINGOOD, SUPERVISOR 
JANICE RUTHERFORD, SUPERVISOR DAWN ROWE,  
SUPERVISOR CURT HAGMAN AND  
SUPERVISOR JOSIE GONZALES  
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION 

 

WENDY GISH, an individual; 
PATRICK SCALES, an individual; 
JAMES DEAN MOFFATT. an 
individual; and BRENDA WOOD, an 
individual, 
 

Plaintiffs, 
 

v. 
 
GAVIN NEWSOM, in his official 
capacity as to Governor of California; 
XAVIER BECERRA, in his official 
capacity as the Attorney General of 
California; ERIN GUSTAFSON, in her 
official capacity as the San Bernardino 
County Acting Public Health Officer; 
 
[CONTINUED ON NEXT PAGE] 
 

 Case No. 5:20-cv-00755-JGB-KK 
 
COUNTY OF SAN BERNARDINO 
DEFENDANTS’ REQUEST FOR 
JUDICIAL NOTICE IN SUPPORT 
OF OPPOSITION TO PLAINTIFFS’ 
REQUEST FOR TEMPORARY 
RESTRAINING ORDER 
 
Trial Date: None Set 
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 2 Case No. 5:20-cv-00755 
COUNTY OF SAN BERNARDINO DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF  

OPPOSITION TO PLAINTIFFS’ REQUEST FOR TEMPORARY RESTRAINING ORDER 
 

 
JOHN MCMAHON, in his official 
capacity as the San Bernardino County 
Sheriff; ROBERT A. LOVINGGOOD, 
in his official capacity as a San 
Bernardino County Supervisor;  
JANICE RUTHERFORD, in her 
official capacity as a San Bernardino 
County Supervisor; DAWN ROWE, in 
her official capacity as a San 
Bernardino County Supervisor; CURT 
HAGMAN in his official capacity as a 
San Bernardino County Supervisor; 
JOSIE GONZALES, in his official 
capacity as a San Bernardino County 
Supervisor; CAMERON KAISER, in 
his official capacity as the Riverside 
County Public Health Officer; 
GEORGE JOHNSON in his official 
capacity as the Riverside County 
Executive Officer and  Director of 
Emergency Services; CHAD BIANCO, 
in his official capacity as the Riverside 
County Sheriff; KEVIN JEFFRIES, in 
his official capacity as a Riverside 
County Supervisor; KAREN SPIEGEL, 
in her official capacity as a Riverside 
County Supervisor; CHUCK 
WASHINGTON, in his official capacity 
as a Riverside County Supervisor; V. 
MANUAL PEREZ, in his official 
capacity as a Riverside County 
Supervisor; and JEFF HEWITT, in his 
official capacity as a Riverside County 
Supervisor, 
 

Defendants. 
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 1 Case No. 5:20-cv-00755 
COUNTY OF SAN BERNARDINO DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF  

OPPOSITION TO PLAINTIFFS REQUEST FOR TEMPORARY RESTRAINING ORDER 
 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

The County of San Bernardino Defendants pursuant to Federal Rules of 

Evidence Rule 201, requests that this Court take judicial notice of the following: 

The County of San Bernardino Defendants respectfully requests the Court 

take judicial notice of the following official public documents including: 

Exhibit A. State of California’s Proclamation of a Statewide Emergency, from 

the Executive Department, State of California, signed by Governor 

Gavin Newsom on March 4, 2020;  

Exhibit B. State of California Department – Health and Human Services 

Agency, California Department of Public Health, Public Guidance 

for the Prevention of COVID-19 Transmission for Gatherings, 

dated March 16, 2020; 

Exhibit C. Executive Order N-33-20, from the Executive Department of the 

State of California, signed by Governor Gavin Newsom on March 

19, 2020; 

Exhibit D. U.S. Department of Homeland Security Advisory Memorandum on 

Identification of Essential Critical Infrastructure Workers During 

COVID-19 Response, from Director Christopher C. Krebs, dated 

March 28, 2020; 

Exhibit E. State of California Public Health Officer Designation of Essential 

Critical Infrastructure Workers, dated March 22, 2020; 

Exhibit F. Report/Recommendation to the Board of Supervisors of the County 

of San Bernardino and Record of Action to Ratify the Existence of 

a Local Health Emergency, dated March 10, 2020;  

Exhibit G. Report/Recommendation to the Board of Supervisors of the County 

of San Bernardino and Record of Action to Issue a Proclamation of 

a Local State of Emergency, dated March 10, 2020;  
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 2 Case No. 5:20-cv-00755 
COUNTY OF SAN BERNARDINO DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF  

OPPOSITION TO PLAINTIFFS’ REQUEST FOR TEMPORARY RESTRAINING ORDER 
 

Exhibit H. County of San Bernardino Board of Supervisors Proclamation of a 

Local Emergency, dated Mach 10, 20200;  

Exhibit I. Order of the Health Officer of the County of San Bernardino 

Cancelling All Gatherings, dated March 17, 2020; 

Exhibit J. Order of the Health Officer of the County of San Bernardino for 

the Control of COVID-19 For All to Stay at Home, dated April 7, 

2020; and 

Exhibit K. Clarification of the Health Officer of the County of San 

Bernardino’s for the Control of COVID-19 For All to Stay at 

Home, dated April 8, 2020. 

The County of San Bernardino Defendants respectfully submits that public 

documents (Exhibits A-K) are proper for judicial notice as well as for consideration 

by this Court with the County of San Bernardino Defendants’ Opposition to 

Temporary Restraining Order.  Courts may take judicial notice of “a fact that is not 

subject to reasonable dispute because it… can be accurately and readily determined 

from sources whose accuracy cannot reasonably be questioned.”  Fed. R. Evid. 

201(b)(2); Pac. Gas & Elec. Co. v. Lynch, No. CV 01-1083RSWLSHX, 2001 WL 

840611, at *6 (C.D. Cal. May 2, 2001) [taking judicial notice of California 

Governor Gray Davis's January 17, 2001, Proclamation of a State of Emergency]; 

U.S. ex rel. Modglin v. DJO Global Inc., 48 F. Supp. 3d 1362, 1381 (C.D. Cal. 

2014) [“Under Rule 201, the court can take judicial notice of ‘[p]ublic records and 

government documents available from reliable sources on the Internet,’” such as 

websites run by governmental agencies.”]; County of Santa Clara v. Trump, 250 F. 

Supp. 3d 497, 520 (N.D. Cal. 2017) [taking judicial notice of proclamations made 

by the U.S. Attorney General Jeff Sessions]; Merced Irrigation Dist. v. Cnty. of 

Mariposa, 941 F. Supp. 2d 1237, 1261–62 (E.D.Cal. 2013) [taking judicial notice of 

Board of Supervisors' resolution as matter of public record]; Catholic League for 

Religious & Civil Rights v. City & Cnty. of San Francisco, 567 F.3d 595, 606 (9th 
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Cir. 2009), on reh'g en banc, 624 F.3d 1043 (9th Cir. 2010) [judicial notice of 

county board of supervisors’ actions according to its public resolution]; Elena Selk 

v. Pioneers Mem’l Healthcare Dist., No. 13CV0244 DMS (BGS), 2014 WL 

12729166, at *2 (S.D. Cal. Apr. 7, 2014) [taking judicial notice of date entity was 

established according to board of supervisors’ resolution]. 

Here, the attached exhibits are publicly available records whose authenticity 

is not reasonably questionable.  As a result, the County of San Bernardino 

Defendants asks that this Court take judicial notice of these documents. 

 

DATED:  April 17, 2020 MEYERS, NAVE, RIBACK, SILVER & 
WILSON 

 
 
 
 By:  
 DEBORAH J. FOX 

MARGARET W. ROSEQUIST 
Attorneys for Defendants 
COUNTY OF SAN BERNARDINO, et al 

3510744.2  
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State of California—Health and Human Services Agency 

California Department of Public Health   
  

 
 SONIA Y. ANGELL, MD, MPH GAVIN NEWSOM 
 State Public Health Officer & Director Governor 

CDPH Guidance for the Prevention of COVID-19 Transmission for 
Gatherings 

March 16, 2020 

To protect public health and slow the rate of transmission of COVID-19, gatherings as 
described below should be postponed or canceled across the state of California until 
further guidance is issued by the California Department of Public Health. 

The California Department of Public Health finds the following: 
x All gatherings  should be postponed or canceled. 

o This includes gatherings such as concerts, conferences, and 
professional, college, and school sporting events. 

x Gyms, health clubs, and theaters should be closed. 
x A “gathering” is any event or convening that brings together people in a single room 

or single space at the same time, such as an auditorium, stadium, arena, large 
conference room, meeting hall, cafeteria, or any other indoor or outdoor space. 

This applies to all non-essential professional, social, and community gatherings 
regardless of their sponsor. Gatherings that do not meet the aforementioned criteria 
should only be conducted when they are essential—that is, if the activity is essential 
and could not be postponed or achieved without gathering, meaning that some other 
means of communication could not be used to conduct the essential function. 

What will this achieve? 

The timely implementation of aggressive strategies that create social distance and 
those that reduce close contact of people not regularly together, including limiting 
gatherings, has proven effective in prior pandemics at delaying rates of transmission 
and reducing illness and death.  

By decreasing the prevalence of disease across California we will: 
x Reduce the number of Californians who contract COVID-19 before an effective 

treatment or vaccine is available. 
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x Protect those most likely to experience severe symptoms, such as older 
Californians and those with underlying chronic conditions. 

x Preserve and protect our health care delivery system, including our health care 
workforce, so they can care for the least healthy individuals in the community for 
any medical condition, not just COVID-19. 

x Minimize the social and economic impacts of COVID-19 over the long run. 

How long will these limitations apply? 

This guidance will remain in place until further guidance is released by the California 
Department of Public Health. As with all guidance that relates to COVID-19 response, 
authorities will revisit this guidance on a regular basis to evaluate the continued public 
health need for it and to evaluate if any elements need to be changed. To stay informed, 
continue to monitor the California Department of Public Health’s web page on  
COVID-19 guidance. 

Examples of Essential Events this Does Not Apply To 

The goal of this recommendation is to prevent people physically coming together 
unnecessarily, where people who have the infection can easily spread it to others. This 
guidance does not apply to activities such as attendance at regular school classes, 
work, or essential services. 

Please see the guidance for schools document for additional information. 

Certain activities are essential to the functioning of our state and must continue. Hence, 
this does not apply to essential public transportation, airport travel, shopping at a store, 
mall, or farmers’ market, or charitable food pantries and distributions. Other specific 
guidance can be found on the CDPH website to help people take actions that can 
protect them in those settings. 

This does not apply to congregate living situations, including dormitories and homeless 
encampments. For more information on what can be done to protect homeless 
individuals, please see the Guidance for Homeless Assistance Providers on Novel 
Coronavirus (COVID-19) (PDF). 
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U.S. Department of Homeland Security 
Cybersecurity & Infrastructure Security Agency
Office of the Director
Washington, DC 20528

March 28, 2020 

ADVISORY MEMORANDUM ON IDENTIFICATION OF ESSENTIAL CRITICAL 
INFRASTRUCTURE WORKERS DURING COVID-19 RESPONSE

FROM: Christopher C. Krebs 
Director
Cybersecurity and Infrastructure Security Agency (CISA)

As the Nation comes together to slow the spread of COVID-19, on March 16th the 
President issued updated Coronavirus Guidance for America that highlighted the 
importance of the critical infrastructure workforce.

The Cybersecurity and Infrastructure Security Agency (CISA) executes the Secretary of 
Homeland Security’s authorities to secure critical infrastructure. Consistent with these
authorities, CISA has developed, in collaboration with other federal agencies, State and 
local governments, and the private sector, an “Essential Critical Infrastructure Workforce” 
advisory list. This list is intendedto help State, local, tribalandterritorialofficials as they work to 
protect their communities, while ensuring continuity of functions critical to public health 
and safety, as well as economic and national security. Decisions informed by this list 
should also take into consideration additional public health considerations based on the 
specific COVID-19-related concerns of particular jurisdictions.

This list is advisory in nature. It is not, nor should it be considered, a federal directive 
or standard. Additionally, this advisory list is not intended to be the exclusive list of 
critical infrastructure sectors, workers, and functions that should continue during 
the COVID-19 response across all jurisdictions. Individual jurisdictions should add 
or subtract essential workforce categories based on their own requirements and 
discretion.

The advisorylist identifies workers who conduct a range of operations and services that are 
typically essential to continued critical infrastructure viability, including staffing 
operations centers, maintaining and repairing critical infrastructure, operating call centers, 
working construction, and performing operational functions, among others. It also 
includes workers who support crucial supply chains and enable functions for critical 
infrastructure. The industries they support represent, but are not limited to, medical and 
healthcare, telecommunications, information technology systems, defense, food and 
agriculture, transportation and logistics, energy, water and wastewater, law enforcement,
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and public works. 

State, local, tribal, and territorial governments are responsible for implementing and 
executing response activities, including decisions about access and reentry, in their 
communities, while the Federal Government is in a supporting role. Officials should use 
their own judgment in issuing implementation directives and guidance. Similarly, while 
adhering to relevant public health guidance, critical infrastructure owners and operators 
are expected to use their own judgement on issues of the prioritization of business 
processes and workforce allocation to best ensure continuity of the essential goods and 
services they support. All decisions should appropriately balance public safety, the health 
and safety of the workforce, and the continued delivery of essential critical infrastructure 
services and functions. While this advisory list is meant to help public officials and 
employers identify essential work functions, it allows for the reality that some workers 
engaged in activity determined to be essential may be unable to perform those functions 
because of health-related concerns.

CISA will continue to work with our partners in the critical infrastructure community to 
update this advisory list if necessary as the Nation’s response to COVID-19 evolves. 

Should you have questions about this list, please contact CISA at CISA.CAT@cisa.dhs.gov.

Attachment: “Guidance on the Essential Critical Infrastructure Workforce: Ensuring Community 
and National Resilience in COVID-19 Response Version 2.0” 
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GGuidance on the Essential Critical Infrastructure Workforce: 
Ensuring Community and National Resilience in COVID-19 
Response 
Version 2.0 (March 28, 2020)

THE IMPORTANCE OF ESSENTIAL CRITICAL INFRASTRUCTURE WORKERS 
Functioning critical infrastructure is imperative during the response to the COVID-19 emergency for both public health 
and safety as well as community well-being. Certain critical infrastructure industries have a special responsibility in these 
times to continue operations. 

This advisory guidance and accompanying list are intended to support state, local, tribal, territorial and industry partners 
in identifying the critical infrastructure sectors and the essential workers needed to maintain the services and functions 
Americans depend on daily and that need to be able to operate resiliently during the COVID-19 pandemic response. 

This document gives advisory guidance on defining essential critical infrastructure workers. Promoting the ability of such 
workers to continue to work during periods of community restriction, access management, social distancing, or closure 
orders/directives is crucial to community resilience and continuity of essential functions. 

CISA will continually solicit and accept feedback on the list and will evolve the list in response to stakeholder feedback. 
We will also use our various stakeholder engagement mechanisms to work with partners on how they are using this list 
and share those lessons learned and best practices broadly. Feedback can be sent to CISA.CAT@CISA.DHS.GOV. 

 
CONSIDERATIONS FOR GOVERNMENT AND BUSINESS 

This list was developed in consultation with federal agency partners, industry experts, and State and local officials, and 
is based on several key principles: 

1. Response efforts to the COVID-19 pandemic are locally executed, state managed, and federally supported. 

2. Everyone should follow guidance from the CDC, as well as State and local government officials, regarding 
strategies to limit disease spread. 

3. Workers should be encouraged to work remotely when possible and focus on core business activities. In- 
person, non-mandatory activities should be delayed until the resumption of normal operations. 

4. When continuous remote work is not possible, businesses should enlist strategies to reduce the likelihood of 
spreading the disease. This includes, but is not necessarily limited to, separating staff by off-setting shift hours 
or days and/or social distancing. These steps can preserve the workforce and allow operations to continue. 

5. All organizations should implement their business continuity and pandemic plans or put plans in place if they 
do not exist. Delaying implementation is not advised and puts at risk the viability of the business and the 

 
 
 

CONNECT WITH US 
www.cisa.gov 

 
For more information, 

Linkedin.com/company/cybersecurity- 
and-infrastructure-security-agency 

 
@CISAgov | @cyber | @uscert_gov 
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health and safety of the employees. 
 

6. Reliance on technology and just-in-time supply chains means that certain workers must be able to access 
certain sites, facilities, and assets to ensure continuity of functions. 

 
7. Government employees, such as emergency managers, and the business community need to establish and 

maintain lines of communication. 
 

8. When government and businesses engage in discussions about essential critical infrastructure workers, they 
need to consider the implications of business operations beyond the jurisdiction where the asset or facility is 
located. Businesses can have sizeable economic and societal impacts as well as supply chain dependencies 
that are geographically distributed. 

 
9. Whenever possible, jurisdictions should align access and movement control policies related to critical 

infrastructure workers to lower the burden of workers crossing jurisdictional boundaries. 
 

IDENTIFYING ESSENTIAL CRITICAL INFRASTRUCTURE WORKERS 
The following list of identified essential critical infrastructure workers is intended to be overly inclusive reflecting the 
diversity of industries across the United States. 
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HEALTHCARE / PUBLIC HEALTH 
x Workers who perform critical clinical research, development, and testing needed for COVID-19 response.�
x Healthcare providers and Caregivers including physicians, dentists, psychologists, mid-level practitioners, nurses 

and assistants, infection control and quality assurance personnel, pharmacists, physical and occupational 
therapists and assistants, social workers, optometrists, speech pathologists, chiropractors, and diagnostic and 
therapeutic technicians and technologists.�

x Hospital and laboratory personnel (including accounting, administrative, admitting and discharge, engineering, 
epidemiological, source plasma and blood donation, food service, housekeeping, medical records, information 
technology and operational technology, nutritionists, sanitarians, respiratory therapists, etc.).�

x Workers in other medical and biomedical facilities (including Ambulatory Health and Surgical, Blood Banks, 
Clinics, Community Mental Health, Comprehensive Outpatient rehabilitation, End Stage Renal Disease, Health 
Departments, Home Health care, Hospices, Hospitals, Long Term Care, Nursing Care Facilities, Organ 
Pharmacies, Procurement Organizations, Psychiatric Residential, Rural Health Clinics and Federally Qualified 
Health Centers, and retail facilities specializing in medical good and supplies).�

x Manufacturer workers for health manufacturing (including biotechnology companies), materials and parts 
suppliers, logistics and warehouse operators, distributors of medical equipment (including those who test and 
repair), personal protective equipment (PPE), isolation barriers, medical gases, pharmaceuticals (including 
materials used in radioactive drugs), dietary supplements, blood and blood products, vaccines, testing materials, 
laboratory supplies, cleaning, sanitizing, disinfecting or sterilization supplies, and tissue and paper towel 
products.�

x Public health / community health workers, including those who compile, model, analyze and communicate public 
health information.�

x Blood and plasma donors and the employees of the organizations that operate and manage related activities.�
x Workers who manage health plans, billing, and health information, who cannot practically work remotely.�
x Workers who conduct community-based public health functions, conducting epidemiologic surveillance, 

compiling, analyzing and communicating public health information, who cannot practically work remotely.�
x Workers performing information technology and cybersecurity functions at healthcare and public health facilities, 

who cannot practically work remotely.�
x Workers performing security, incident management, and emergency operations functions at or on behalf of 

healthcare entities including healthcare coalitions, who cannot practically work remotely.�
x Pharmacy employees necessary to maintain uninterrupted prescription filling.�
x Workers performing mortuary funeral, cremation, burial, cemetery, and related services, including funeral homes, 

crematoriums, cemetery workers, and coffin makers.�
x Workers who coordinate with other organizations to ensure the proper recovery, handling, identification, 

transportation, tracking, storage, and disposal of human remains and personal effects; certify cause of death; 
and facilitate access to mental/behavioral health services to the family members, responders, and survivors of 
an incident.�
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LAW ENFORCEMENT, PUBLIC SAFETY, AND OTHER FIRST RESPONDERS 
x Public, private, and voluntary personnel (front line and management) in emergency management, law 

enforcement, fire and rescue services, emergency medical services, and private security, to include public and 
private hazardous material responders, air medical service providers (pilots and supporting technicians), 
corrections, and search and rescue personnel.�

x 911 call center employees and Public Safety Answering Points who can’t perform their duties remotely.�
x Fusion Center employees.�
x Workers – including contracted vendors -- who maintain, manufacture, or supply equipment and services 

supporting law enforcement emergency service and response operations (to include electronic security and life 
safety security personnel).�

x Workers supporting the manufacturing of safety equipment and uniforms for law enforcement, public safety 
personnel, and first responder.�

x Workers supporting the operation of firearm or ammunition product manufacturers, retailers, importers, 
distributors, and shooting ranges.�

x Public agency workers responding to abuse and neglect of children, elders, and dependent adults.�
x Workers who support weather disaster / natural hazard mitigation and prevention activities.�
x Security staff to maintain building access control and physical security measures.�

 
FOOD AND AGRICULTURE 

x Workers supporting groceries, pharmacies, convenience stores, and other retail (including unattended and 
vending) that sells human food, animal/pet food and pet supply, and beverage products, including retail 
customer support service and information technology support staff necessary for online orders, pickup and 
delivery.�

x Restaurant carry-out and quick serve food operations, including dark kitchen and food prep centers, and carry- 
out and delivery food employees.�

x Food manufacturer employees and their supplier employees—to include those employed in food ingredient 
production and processing facilities; livestock, poultry, seafood slaughter facilities; pet and animal feed 
processing facilities; human food facilities producing by-products for animal food; beverage production facilities; 
and the production of food packaging.�

x Farmers, farm workers, and agribusiness support services to include those employed in auction and sales: grain 
and oilseed handling, processing and distribution; animal food, feed, and ingredient production, packaging, and 
distribution; manufacturing, packaging, and distribution of veterinary drugs; truck delivery and transport; farm 
and fishery labor needed to produce our food supply domestically and for export.�

x Farmers, farm workers, support service workers, and their supplier employees to include those engaged in 
producing and harvesting field crops; commodity inspection; fuel ethanol facilities; biodiesel and renewable 
diesel facilities; storage facilities; and other agricultural inputs.�

x Employees and firms supporting the distribution of food, feed, and beverage and ingredients used in these 
products, including warehouse workers, vendor- managed inventory controllers and blockchain managers.�

x Workers supporting the sanitation and pest control of all food manufacturing processes and operations from 
wholesale to retail.�

x Employees in cafeterias used to feed employees, particularly employee populations sheltered against COVID-19.�
x Workers in animal diagnostic and food testing laboratories in private industries and in institutions of higher 

education.�
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x Government, private, and non-governmental organizations’ workers essential for food assistance programs 
(including school lunch programs) and government payments.�

x Employees of companies engaged in the production, storage, transport, and distribution of chemicals, 
medicines, vaccines, and other substances used by the food and agriculture industry, including seeds, 
pesticides, herbicides, fertilizers, minerals, enrichments, and other agricultural production aids.�

x Animal agriculture workers to include those employed in veterinary health (including those involved in supporting 
emergency veterinary or livestock services); raising of animals for food; animal production operations; livestock 
markets; slaughter and packing plants, manufacturers, renderers, and associated regulatory and government 
workforce.�

x Transportation supporting animal agricultural industries, including movement of animal medical and reproductive 
supplies and materials, animal vaccines, animal drugs, feed ingredients, feed, and bedding, live animals, animal 
by-products, and deceased animals for disposal.�

x Workers who support sawmills and the manufacture and distribution of fiber and forest products, including, but 
not limited to timber, paper, and other wood and fiber products.�

x Employees engaged in the manufacture and maintenance of equipment and other infrastructure necessary for 
agricultural production and distribution.�

 
ENERGY 

x Workers supporting the energy sector, regardless of the energy source (including but not limited to nuclear, 
fossil, hydroelectric, or renewable), segment of the system, or infrastructure the worker is involved in, or who are 
needed to monitor, operate, engineer, and maintain the reliability, safety, environmental health, and physical 
and cyber security of the energy system.�

x Energy/commodity trading/scheduling/marketing functions, who can't perform their duties remotely.�
x IT and OT technology for essential energy sector operations including support workers, customer service 

operations; energy management systems, control systems, and Supervisory Control and Data Acquisition SCADA 
systems, and energy sector entity data centers; cybersecurity engineers; and cybersecurity risk management.�

x Workers supporting the energy sector through renewable energy infrastructure (including, but not limited to 
wind, solar, biomass, hydrogen, ocean, geothermal, and/or hydroelectric), including those supporting 
construction, manufacturing, transportation, permitting, operation/maintenance, monitoring, and logistics. 

x Workers and security staff involved in nuclear re-fueling operations. 
x Providing services related to energy sector fuels (including, but not limited, petroleum (crude oil), natural 

gas, propane, natural gas liquids, other liquid fuels, nuclear, and coal), supporting the mining, processing, 
manufacturing, construction, logistics, transportation, permitting, operation/maintenance, security, waste 
disposal and storage, and monitoring of support for resources.  

x Environmental remediation/monitoring, limited to immediate critical needs technicians. 
x Manufacturing and distribution of equipment, supplies, and parts necessary to maintain production, maintenance, 

restoration, and service at energy sector facilities (across all energy sector segments). 
 

Electricity industry: 
x Workers who maintain, ensure, or restore, or are involved in the development, transportation, fuel procurement, 

expansion, or operation of the generation, transmission, and distribution of electric power, including call 
centers, utility workers, engineers, retail electricity, constraint maintenance, and fleet maintenance technicians- 
who cannot perform their duties remotely.�

x Workers at coal mines, production facilities, and those involved in manufacturing, transportation, permitting, 
operation/maintenance and monitoring at coal sites which is critical to ensuring the reliability of the electrical 
system.�
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x Workers who produce, process, ship and handle coal used for power generation and manufacturing.�
x Workers needed for safe and secure operations at nuclear generation to include but not limited to, the broader 

nuclear supply chain, parts to maintain nuclear equipment, fuel manufacturers and fuel components used in 
the manufacturing of fuel.�

x Workers at renewable energy infrastructure (including, but not limited to wind, solar, biomass, hydrogen, 
geothermal, and/or hydroelectric), including those supporting construction, manufacturing, transportation, 
permitting, operation/maintenance, monitoring, and logistics.�

x Workers at generation, transmission, and electric black start facilities.�
x Workers at Reliability Coordinator, Balancing Authorities, and primary and backup Control Centers, including but 

not limited to independent system operators, regional transmission organizations, and local distribution control 
centers.�

x Mutual assistance personnel which may include workers from outside of the state or local jurisdiction.�
x Vegetation management and traffic control for supporting those crews.�
x Environmental remediation/monitoring workers limited to immediate critical needs technicians.�
x Instrumentation, protection, and control technicians.�
x Essential support personnel for electricity operations.�
x Generator set support workers such as diesel engineers used in power generation including those providing fuel.�

Petroleum industry: 
x Workers for onshore and offshore petroleum drilling operations; platform and drilling construction and 

maintenance; transportation (including helicopter operations), maritime transportation, supply, and dredging 
operations; maritime navigation; well stimulation, intervention, monitoring, automation and control, extraction, 
production; processing; waste disposal, and maintenance, construction, and operations.�

x Workers for crude oil, petroleum and petroleum product storage and transportation, including pipeline, 
marine transport, terminals, rail transport, storage facilities and racks and roadtransport for use as end-
use fuels such as gasoline, diesel fuel, jet fuel, and heating fuels or feedstocks for chemical 
manufacturing.�

x Petroleum and petroleum product security operations center employees and workers who support 
maintenance and emergency response services.�

x Petroleum and petroleum product operations control rooms/centers and refinery facilities.�
x Retail fuel centers such as gas stations and truck stops, and the distribution systems that support them.�
x Supporting new and existing construction projects, including, but not limited to, pipeline construction��

Natural Gas, Natural Gas Liquids (NGL), Propane, and other liquid fuels 
x Workers who support onshore and offshore drilling operations, platform and drilling construction and 

maintenance; transportation (including helicopter operations); maritime transportation, supply, and dredging 
operations; maritime navigation; natural gas and natural gas liquid production, processing, extraction, storage 
and transportation; well intervention, monitoring, automation and control; waste disposal, and maintenance, 
construction, and operations.�

x Transmission and distribution pipeline workers, including compressor stations and any other required, 
operations maintenance, construction, and support for natural gas, natural gas liquid, propane, and other 
liquid fuels. �

x Natural gas, propane, natural gas liquids, and other liquid fuel processing plants, including construction, maintenance, and 
support operations. �

x Natural gas processing plants workers, and those that deal with natural gas liquids.�
x Workers who staff natural gas, propane, natural gas liquids, and other liquid fuel security operations centers, 

operations dispatch and control rooms/centers, and emergency response and customer emergencies (including 
leak calls) operations.�

x Drilling, production, processing, refining, and transporting natural gas for use as end-use fuels, feedstocks for 
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chemical manufacturing, or use in electricity generation.�
x Dispatch and control rooms and emergency response and customer emergencies, including propane 

leak calls.�
x Propane gas service maintenance and restoration, including call centers.�
x Propane, natural gas liquids, and other liquid fuel distribution centers.�
x Propane gas storage, transmission, and distribution centers.�
x Supporting new and existing construction projects, including, but not limited to, pipeline construction��
x Ethanol and biofuel production, refining, and distribution.�
x Workers in fuel sectors (including, but not limited to nuclear, coal, and gas types and liquid fuels) 

supporting the mining, manufacturing, logistics, transportation, permitting, operation/maintenance, and 
monitoring of support for resources.�

 
WATER AND WASTEWATER 
Employees needed to operate and maintain drinking water and wastewater/drainage infrastructure, including: 

x Operational staff at water authorities.�
x Operational staff at community water systems.�
x Operational staff at wastewater treatment facilities.�
x Workers repairing water and wastewater conveyances and performing required sampling or monitoring, 

including field staff.�
x Operational staff for water distribution and testing.�
x Operational staff at wastewater collection facilities.�
x Operational staff and technical support for SCADA Control systems.�
x Chemical and equipment suppliers to water and wastewater systems and personnel protection.�
x Workers who maintain digital systems infrastructure supporting water and wastewater operations.�

 
TRANSPORTATION AND LOGISTICS 

x Employees supporting or enabling transportation functions, including truck drivers, bus drivers, dispatchers, 
maintenance and repair technicians, warehouse workers, truck stop and rest area workers, Department of 
Motor Vehicle (DMV) employees, towing/recovery services, roadside assistance workers, intermodal 
transportation personnel, and workers who maintain and inspect infrastructure (including those that require 
cross-jurisdiction travel).�

x Workers supporting the distribution of food, pharmaceuticals (including materials used in radioactive drugs) and 
other medical materials, fuels, chemicals needed for water or water treatment and energy Maintenance and 
operation of essential highway infrastructure, including roads, bridges, and tunnels (e.g., traffic operations 
centers and moveable bridge operators).�

x Employees of firms providing services, supplies, and equipment that enable warehouse and operations, including 
cooling, storing, packaging, and distributing products for wholesale or retail sale or use. Includes cold- and 
frozen-chain logistics for food and critical biologic products.�

x Mass transit workers and providing critical transit services and/or performing critical or routine maintenance to 
mass transit infrastructure or equipment.�

x Employees supporting personal and commercial transportation services – including taxis, delivery services, 
vehicle rental services, bicycle maintenance and car-sharing services, and transportation network providers.�

x Workers responsible for operating and dispatching passenger, commuter and freight trains and maintaining rail 
infrastructure and equipment.�

x Maritime transportation workers, including dredgers, port workers, mariners, ship crewmembers, ship pilots and 
tug boat operators, equipment operators (to include maintenance and repair, and maritime-specific medical 
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providers), ship supply, chandler, and repair companies.�
x Workers including truck drivers, railroad employees and contractors, maintenance crew, and cleaners 

supporting transportation of chemicals, hazardous, medical, and waste materials to support critical infrastructure, 
capabilities, functions, and services, including specialized carriers, crane and rigging industry workers.�

x Bus drivers and workers who provide or support intercity, commuter and charter bus service in support of other 
essential services or functions.�

x Automotive repair, maintenance, and transportation equipment manufacturing and distribution facilities 
(including those who repair and maintain electric vehicle charging stations).�

x Transportation safety inspectors, including hazardous material inspectors and accident investigator inspectors.�
x Manufacturers and distributors (to include service centers and related operations) of packaging materials, 

pallets, crates, containers, and other supplies needed to support manufacturing, packaging staging and 
distribution operations.�

x Postal, parcel, courier, last-mile delivery, and shipping and related workers, to include private companies.�
x Employees who repair and maintain vehicles, aircraft, rail equipment, marine vessels, bicycles, and the 

equipment and infrastructure that enables operations that encompass movement of cargo and passengers.�
x Air transportation employees, including air traffic controllers and maintenance personnel, ramp workers, aviation 

and aerospace safety, security, and operations personnel and accident investigations.�
x Workers who support the operation, distribution, maintenance, and sanitation, of air transportation for cargo and 

passengers, including flight crews, maintenance, airport operations, those responsible for cleaning and 
disinfection, and other on- and off- airport facilities workers.�

x Workers supporting transportation via inland waterways such as barge crew, dredging, river port workers for 
essential goods.�

x Workers critical to rental and leasing of vehicles and equipment that facilitate continuity of operations for 
essential workforces and other essential travel.�

x Warehouse operators, including vendors and support personnel critical for business continuity (including HVAC & 
electrical engineers; security personnel; and janitorial staff) and customer service for essential functions.�

 
PUBLIC WORKS AND INFRASTRUCTURE SUPPORT SERVICES 

x Workers who support the operation, inspection, and maintenance of essential public works facilities and 
operations, including bridges, water and sewer main breaks, fleet maintenance personnel, construction of 
critical or strategic infrastructure, traffic signal maintenance, emergency location services for buried utilities, 
maintenance of digital systems infrastructure supporting public works operations, and other emergent issues.�

x Workers such as plumbers, electricians, exterminators, builders, contractors, HVAC Technicians, landscapers, 
and other service providers who provide services that are necessary to maintaining the safety, sanitation, and 
essential operation of residences, businesses and buildings such as hospitals, senior living facilities, any 
temporary construction required to support COVID-19 response.�

x Workers who support, such as road and line clearing, to ensure the availability of and access to needed facilities, 
transportation, energy and communications.�

x Support to ensure the effective removal, storage, and disposal of residential and commercial solid waste and 
hazardous waste, including landfill operations.�

x Workers who support the operation, inspection, and maintenance of essential dams, locks and levees.�
x Workers who support the inspection and maintenance of aids to navigation, and other government provided 

services that ensure continued maritime commerce.�
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COMMUNICATIONS AND INFORMATION TECHNOLOGY 
Communications: 

x Maintenance of communications infrastructure- including privately owned and maintained communication 
systems- supported by technicians, operators, call -centers, wireline and wireless providers, cable service 
providers, satellite operations, Internet Exchange Points, Points of Presence, Network Access Points, back haul 
and front haul facilities, and manufacturers and distributors of communications equipment.�

x Government and private sector employees (including government contractors) with work related to undersea 
cable infrastructure and support facilities, including cable landing sites, beach manhole vaults and covers, 
submarine cable depots and submarine cable ship facilities.�

x Government and private sector employees (including government contractors) supporting Department of 
Defense internet and communications facilities.�

x Workers who support radio, television, and media service, including, but not limited to front-line news reporters, 
studio, and technicians for newsgathering, and reporting, and publishing news.�

x Network Operations staff, engineers and/or technicians to include IT managers and staff, HVAC & electrical 
engineers, security personnel, software and hardware engineers, and database administrators that manage the 
network or operate facilities.�

x Engineers, technicians and associated personnel responsible for infrastructure construction and restoration, 
including contractors for construction and engineering of fiber optic cables, buried conduit, small cells, other 
wireless facilities, and other communications sector-related infrastructure. This includes construction of new 
facilities and deployment of new technology as these are required to address congestion or customer usage due 
to unprecedented use of remote services.�

x Installation, maintenance and repair technicians that establish, support or repair service as needed.�
x Central office personnel to maintain and operate central office, data centers, and other network office 

facilities, critical support personnel assisting front line employees.�
x Customer service and support staff, including managed and professional services as well as remote providers of 

support to transitioning employees to set up and maintain home offices, who interface with customers to 
manage or support service environments and security issues, including payroll, billing, fraud, logistics, and 
troubleshooting.�

x Workers providing electronic security, fire, monitoring and life safety services, and to ensure physical 
security, cleanliness and safety of facilities and personnel, including temporary licensing waivers for 
security personnel to work in other States of Municipalities.�

x Dispatchers involved with service repair and restoration.�
x Retail customer service personnel at critical service center locations for onboarding customers, distributing and 

repairing equipment and addressing customer issues in order to support individuals’ remote emergency 
communications needs, supply chain and logistics personnel to ensure goods and products are on-boarded to 
provision these front-line employees.�

x External Affairs personnel to assist in coordinating with local, state and federal officials to address 
communications needs supporting COVID-19 response, public safety, and national security.�

Information Technology: 
x Workers who support command centers, including, but not limited to Network Operations Command Centers, 

Broadcast Operations Control Centers and Security Operations Command Centers.�
x Data center operators, including system administrators, HVAC & electrical engineers, security personnel, IT 

managers and purchasers, data transfer solutions engineers, software and hardware engineers, and database 
administrators, for all industries (including financial services).�
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x Workers who support client service centers, field engineers, and other technicians and workers supporting 
critical infrastructure, as well as manufacturers and supply chain vendors that provide hardware and software, 
support services, research and development, and information technology equipment (to include 
microelectronics and semiconductors), and HVAC and electrical equipment for critical infrastructure, and test 
labs and certification agencies that qualify such equipment(to include microelectronics, optoelectronics, and 
semiconductors) for critical infrastructure, including data centers.�

x Workers needed to preempt and respond to cyber incidents involving critical infrastructure, including medical 
facilities, SLTT governments and federal facilities, energy and utilities, and banks and financial institutions, 
securities/other exchanges, other entities that support the functioning of capital markets, public works, critical 
manufacturing, food & agricultural production, transportation, and other critical infrastructure categories and 
personnel, in addition to all cyber defense workers (who can't perform their duties remotely).�

x Suppliers, designers, transporters and other workers supporting the manufacture, distribution and provision and 
construction of essential global, national and local infrastructure for computing services (including cloud 
computing services and telework capabilities), business infrastructure, financial transactions/services, web- 
based services, and critical manufacturing.�

x Workers supporting communications systems and information technology- and work from home solutions- used 
by law enforcement, public safety, medical, energy, public works, critical manufacturing, food & agricultural 
production, financial services, education, and other critical industries and businesses.�

x Employees required in person to support Software as a Service businesses that enable remote working, 
performance of business operations, distance learning, media services, and digital health offerings, or required 
for technical support crucial for business continuity and connectivity.�

 
OTHER COMMUNITY- OR GOVERNMENT-BASED OPERATIONS AND ESSENTIAL 
FUNCTIONS 

x Workers to ensure continuity of building functions, including but not limited to security and environmental 
controls (e.g., HVAC), the manufacturing and distribution of the products required for these functions, and the 
permits and inspections for construction supporting essential infrastructure.�

x Elections personnel to include both public and private sector elections support.�
x Workers supporting the operations of the judicial system.�
x Federal, State, and Local, Tribal, and Territorial employees who support Mission Essential Functions and 

communications networks.�
x Trade Officials (FTA negotiators; international data flow administrators).�
x Employees necessary to maintain news and media operations across various media.�
x Employees supporting Census 2020.�
x Weather forecasters.�
x Clergy for essential support.�
x Workers who maintain digital systems infrastructure supporting other critical government operations.�
x Workers who support necessary credentialing, vetting and licensing operations for critical infrastructure workers.�
x Customs and immigration workers who are critical to facilitating trade in support of the national emergency 

response supply chain.�
x Educators supporting public and private K-12 schools, colleges, and universities for purposes of facilitating 

distance learning or performing other essential functions.�
x Staff at government offices who perform title search, notary, and recording services in support of mortgage and 

real estate services and transactions.�
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x Residential and commercial real estate services, including settlement services.�
x Workers supporting essential maintenance, manufacturing, design, operation, inspection, security, and 

construction for essential products, services, and supply chain and COVID 19 relief efforts.�
 

CRITICAL MANUFACTURING 
x Workers necessary for the manufacturing of metals (including steel and aluminum), industrial minerals, 

semiconductors, materials and products needed for medical supply chains, and for supply chains associated 
with transportation, energy, communications, information technology, food and agriculture, chemical 
manufacturing, nuclear facilities, wood products, commodities used as fuel for power generation facilities, the 
operation of dams, water and wastewater treatment, processing and reprocessing of solid waste, emergency 
services, and the defense industrial base. Additionally, workers needed to maintain the continuity of these 
manufacturing functions and associated supply chains, and workers necessary to maintain a manufacturing 
operation in warm standby.�

x Workers necessary for the manufacturing of materials and products needed to manufacture medical equipment 
and personal protective equipment (PPE).�

x Workers necessary for mining and production of critical minerals, materials and associated essential 
supply chains, and workers engaged in the manufacture and maintenance of equipment and other 
infrastructure necessary for mining production and distribution.�

x Workers who produce or manufacture parts or equipment that supports continued operations for any essential 
services and increase in remote workforce (including computing and communication devices, semiconductors, 
and equipment such as security tools for Security Operations Centers (SOCs) or datacenters).�

 
HAZARDOUS MATERIALS 

x Workers who manage hazardous materials associated with any other essential activity, including but not limited 
to healthcare waste (medical, pharmaceuticals, medical material production), testing operations (laboratories 
processing test kits), and energy (nuclear facilities) Workers at nuclear facilities, workers managing medical 
waste, workers managing waste from pharmaceuticals and medical material production, and workers at 
laboratories processing tests Workers who support hazardous materials response and cleanup.�

x Workers who maintain digital systems infrastructure supporting hazardous materials management operations.�
 

FINANCIAL SERVICES 
x Workers who are needed to provide, process and maintain systems for processing, verification, and recording of 

financial transactions and services, including payment, clearing, and settlement; wholesale funding; insurance 
services; consumer and commercial lending; and capital markets activities).�

x Workers who are needed to maintain orderly market operations to ensure the continuity of financial 
transactions and services.�

x Workers who are needed to provide business, commercial, and consumer access to bank and non-bank financial 
services and lending services, including ATMs, lending and money transmission, and to move currency, checks, 
securities, and payments (e.g., armored cash carriers).�

x Workers who support financial operations and those staffing call centers, such as those staffing data and 
security operations centers, managing physical security, or providing accounting services.�

x Workers supporting production and distribution of debit and credit cards.�
x Workers providing electronic point of sale support personnel for essential businesses and workers.�

COSB RFJN - PAGE 029

Case 5:20-cv-00755-JGB-KK   Document 14-2   Filed 04/17/20   Page 26 of 67   Page ID #:378

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-12, Page 32 of 73
(242 of 391)

App.565



 

CHEMICAL 
x Workers supporting the chemical and industrial gas supply chains, including workers at chemical manufacturing 

plants, workers in laboratories, workers at distribution facilities, workers who transport basic raw chemical 
materials to the producers of industrial and consumer goods, including hand sanitizers, food and food additives, 
pharmaceuticals, paintings and coatings, textiles, building materials, plumbing, electrical, and paper products.�

x Workers supporting the safe transportation of chemicals, including those supporting tank truck cleaning facilities 
and workers who manufacture packaging items.�

x Workers supporting the production of protective cleaning and medical solutions, personal protective equipment, 
disinfectants, fragrances, and packaging that prevents the contamination of food, water, medicine, among others 
essential.�

x Workers supporting the operation and maintenance of facilities (particularly those with high risk chemicals and/ 
or sites that cannot be shut down) whose work cannot be done remotely and requires the presence of highly 
trained personnel to ensure safe operations, including plant contract workers who provide inspections.�

x Workers who support the production and transportation of chlorine and alkali manufacturing, single-use 
plastics, and packaging that prevents the contamination or supports the continued manufacture of food, water, 
medicine, and other essential products, including glass container manufacturing.�

 
DEFENSE INDUSTRIAL BASE 

x Workers who support the essential services required to meet national security commitments to the federal 
government and U.S. Military. These individuals include, but are not limited to, space and aerospace; 
mechanical and software engineers (various disciplines), manufacturing/production workers; IT support; 
security staff; security personnel; intelligence support, aircraft and weapon system mechanics and maintainers; 
and sanitary workers who maintain the hygienic viability of necessary facilities.�

x Personnel working for companies, and their subcontractors, who perform under contract or sub-contract to the 
Department of Defense, as well as personnel at government-owned/contractor- operated and government- 
owned/government-operated facilities, and who provide materials and services to the Department of Defense, 
including support for weapon systems, software systems and cybersecurity, defense and intelligence 
communications and surveillance, space systems and other activities in support of our military, intelligence and 
space forces.�

 
COMMERCIAL FACILITIES 

x Workers who support the supply chain of building materials from production through application/installation, 
including cabinetry, fixtures, doors, cement, hardware, plumbing, electrical, heating/cooling, refrigeration, 
appliances, paint/coatings, and employees who provide services that enable repair materials and equipment for 
essential functions.�

x Workers supporting ecommerce through distribution, warehouse, call center facilities, and other essential 
operational support functions.�

x Workers in hardware and building materials stores, consumer electronics, technology and appliances retail, and 
related merchant wholesalers and distributors - with reduced staff to ensure continued operations.�

x Workers distributing, servicing, repairing, installing residential and commercial HVAC systems, boilers, furnaces 
and other heating, cooling, refrigeration, and ventilation equipment.�

 
RESIDENTIAL/SHELTER FACILITIES AND SERVICES 

x Workers in dependent care services, in support of workers in other essential products and services.�
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x Workers who support food, shelter, and social services, and other necessities of life for needy groups and 
individuals, including in-need populations and COVID-19 responders (including travelling medical staff).�

x Workers in animal shelters.�
x Workers responsible for the leasing of residential properties to provide individuals and families with ready 

access to available housing.�
x Workers responsible for handling property management, maintenance, and related service calls who can 

coordinate the response to emergency “at-home” situations requiring immediate attention, as well as facilitate 
the reception of deliveries, mail, and other necessary services.�

x Workers performing housing construction related activities to ensure additional units can be made available to 
combat the nation’s existing housing supply shortage.�

x Workers performing services in support of the elderly and disabled populations who coordinate a variety of 
services, including health care appointments and activities of daily living.�

x Workers supporting the construction of housing, including those supporting government functions related to the 
building and development process, such as inspections, permitting and plan review services that can be 
modified to protect the public health, but fundamentally should continue and serve the construction of housing 
(e.g., allow qualified private third-party inspections in case of government shutdown).�

 
HYGIENE PRODUCTS AND SERVICES 

x Workers who produce hygiene products.�
x Workers in laundromats, laundry services, and dry cleaners.�
x Workers providing personal and household goods repair and maintenance.�
x Workers providing disinfection services, for all essential facilities and modes of transportation, and supporting 

the sanitation of all food manufacturing processes and operations from wholesale to retail.�
x Workers necessary for the installation, maintenance, distribution, and manufacturing of water and space 

heating equipment and its components.�
x Support required for continuity of services, including commercial disinfectant services, janitorial/cleaning 

personnel, and support personnel functions that need freedom of movement to access facilities in support of 
front-line employees.�
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On March 19, 2020, Governor Newsom issued Executive Order N-33-20 directing all residents 
immediately to heed current State public health directives to stay home, except as needed to maintain 
continuity of operations of essential critical infrastructure sectors and additional sectors as the State 
Public Health Officer may designate as critical to protect health and well-being of aall Californians. 

In accordance with this order, the State Public Health Officer has designated the following list of 
“Essential Critical Infrastructure Workers” to help state, local, tribal, and industry partners as they work 
to protect communities, while ensuring continuity of functions critical to public health and safety, as 
well as economic and national security.  

 

 

HEALTHCARE / PUBLIC HEALTH 
Sector Profile 

The Healthcare and Public Health (HPH) Sector is large, diverse, and open, spanning both the public and 
private sectors. It includes publicly accessible healthcare facilities, research centers, suppliers, 
manufacturers, and other physical assets and vast, complex public-private information technology 
systems required for care delivery and to support the rapid, secure transmission and storage of large 
amounts of HPH data. 

 

Essential Workforce 

• Workers providing COVID-19 testing; Workers that perform critical clinical research needed for 
COVID-19 response. 

• Health care providers and caregivers (e.g., physicians, dentists, psychologists, mid-level 
practitioners, nurses and assistants, infection control and quality assurance personnel, pharmacists, 
physical and occupational therapists and assistants, social workers, speech pathologists and 
diagnostic and therapeutic technicians and technologists). 

• Hospital and laboratory personnel (including accounting, administrative, admitting and discharge, 
engineering, epidemiological, source plasma and blood donation, food service, housekeeping, 
medical records, information technology and operational technology, nutritionists, sanitarians, 
respiratory therapists, etc.). 

• Workers in other medical facilities (including Ambulatory Health and Surgical, Blood Banks, Clinics, 
Community Mental Health, Comprehensive Outpatient rehabilitation, End Stage Renal Disease, 
Health Departments, Home Health care, Hospices, Hospitals, Long Term Care, Organ Pharmacies, 
Procurement Organizations, Psychiatric, Residential, Rural Health Clinics and Federally Qualified 
Health Centers, cannabis retailers). 

• Manufacturers, technicians, logistics and warehouse operators, and distributors of medical 
equipment, personal protective equipment (PPE), medical gases, pharmaceuticals, blood and blood 
products, vaccines, testing materials, laboratory supplies, cleaning, sanitizing, disinfecting or 
sterilization supplies, personal care/hygiene products, and tissue and paper towel products. 
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• Public health / community health workers, including those who compile, model, analyze and 
communicate public health information. 

• Behavioral health workers (including mental and substance use disorder) responsible for 
coordination, outreach, engagement, and treatment to individuals in need of mental health and/or 
substance use disorder services.  

• Blood and plasma donors and the employees of the organizations that operate and manage related 
activities. 

• Workers that manage health plans, billing, and health information, who cannot practically work 
remotely. 

• Workers who conduct community-based public health functions, conducting epidemiologic 
surveillance, compiling, analyzing and communicating public health information, who cannot 
practically work remotely. 

• Workers who provide support to vulnerable populations to ensure their health and well-being 
including family care providers 

• Workers performing cybersecurity functions at healthcare and public health facilities, who cannot 
practically work remotely. 

• Workers conducting research critical to COVID-19 response. 
• Workers performing security, incident management, and emergency operations functions at or on 

behalf of healthcare entities including healthcare coalitions, who cannot practically work remotely. 
• Workers who support food, shelter, and social services, and other necessities of life for economically 

disadvantaged or otherwise needy individuals, such as those residing in shelters. 
• Pharmacy employees necessary for filling prescriptions. 
• Workers performing mortuary services, including funeral homes, crematoriums, and cemetery 

workers. 
• Workers who coordinate with other organizations to ensure the proper recovery, handling, 

identification, transportation, tracking, storage, and disposal of human remains and personal 
effects; certify cause of death; and facilitate access to behavioral health services to the family 
members, responders, and survivors of an incident.  

• Workers supporting veterinary hospitals and clinics 

 

 

EMERGENCY SERVICES SECTOR 
Sector Profile 

The Emergency Services Sector (ESS) is a community of highly-skilled, trained personnel, along with the 
physical and cyber resources, that provide a wide range of prevention, preparedness, response, and 
recovery services during both day-to-day operations and incident response. The ESS includes 
geographically distributed facilities and equipment in both paid and volunteer capacities organized 
primarily at the federal, state, local, tribal, and territorial levels of government, such as city police 
departments and fire stations, county sheriff’s offices, Department of Defense police and fire 
departments, and town public works departments. The ESS also includes private sector resources, such 
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as industrial fire departments, private security organizations, and private emergency medical services 
providers. 

 

Essential Workforce - Law Enforcement, Public Safety and First Responders 

• Including front line and management, personnel include emergency management, law enforcement, 
Emergency Management Systems, fire, and corrections, search and rescue, tactical teams including 
maritime, aviation, and canine units. 

• Emergency Medical Technicians 
• Public Safety Answering Points and 911 call center employees 
• Fusion Center employees 
• Fire Mitigation Activities 
• Hazardous material responders and hazardous devices teams, from government and the private 

sector. 
• Workers – including contracted vendors -- who maintain digital systems infrastructure supporting 

law enforcement and emergency service operations. 
• Private security, private fire departments, and private emergency medical services personnel. 
• County workers responding to abuse and neglect of children, elders and dependent adults.  
• Animal control officers and humane officers 

 

Essential Workforce - Public Works 

• Workers who support the operation, inspection, and maintenance of essential dams, locks and 
levees 

• Workers who support the operation, inspection, and maintenance of essential public works facilities 
and operations, including bridges, water and sewer main breaks, fleet maintenance personnel, 
construction of critical or strategic infrastructure, construction material suppliers,  traffic signal 
maintenance, emergency location services for buried utilities, maintenance of digital systems 
infrastructure supporting public works operations, and other emergent issues 

• Workers such as plumbers, electricians, exterminators, and other service providers who provide 
services that are necessary to maintaining the safety, sanitation, and essential operation of 
residences. 

• Support, such as road and line clearing, to ensure the availability of needed facilities, transportation, 
energy and communications Support to ensure the effective removal, storage, and disposal of 
residential and commercial solid waste and hazardous waste. 

 

 

FOOD AND AGRICULTURE 

Sector Profile 
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The Food and Agricultural (FA) Sector is composed of complex production, processing, and delivery 
systems and has the capacity to feed people and animals both within and beyond the boundaries of the 
United States. Beyond domestic food production, the FA Sector also imports many ingredients and 
finished products, leading to a complex web of growers, processors, suppliers, transporters, distributors, 
and consumers. This sectors is critical to maintaining and securing our food supply. 

 

Essential Workforce 

• Workers supporting groceries, pharmacies, and other retail that sells food and beverage products, 
including but not limited to Grocery stores, Corner stores and convenience stores, including liquor 
stores that sell food, Farmers’ markets, Food banks, Farm and produce stands, Supermarkets, 
Similar food retail establishments, Big box stores that sell groceries and essentials 

• Restaurant carry-out and quick serve food operations – including food preparation, carry-out and 
delivery food employees 

• Food manufacturer employees and their supplier employees—to include those employed in food 
processing (packers, meat processing, cheese plants, milk plants, produce, etc.) facilities; livestock, 
poultry, seafood slaughter facilities; pet and animal feed processing facilities; human food facilities 
producing by-products for animal food; beverage production facilities; and the production of food 
packaging 

• Farm workers to include those employed in animal food, feed, and ingredient production, 
packaging, and distribution; manufacturing, packaging, and distribution of veterinary drugs; truck 
delivery and transport; farm and fishery labor needed to produce our food supply domestically 

• Farm workers and support service workers to include those who field crops; commodity inspection; 
fuel ethanol facilities; storage facilities; and other agricultural inputs 

• Employees and firms supporting food, feed, and beverage distribution (including curbside 
distribution and deliveries), including warehouse workers, vendor-managed inventory controllers, 
blockchain managers, distribution 

• Workers supporting the sanitation of all food manufacturing processes and operations from 
wholesale to retail 

• Company cafeterias - in-plant cafeterias used to feed employees 
• Workers in food testing labs in private industries and in institutions of higher education 
• Workers essential for assistance programs and government payments 
• Workers supporting cannabis retail and dietary supplement retail 
• Employees of companies engaged in the production of chemicals, medicines, vaccines, and other 

substances used by the food and agriculture industry, including pesticides, herbicides, fertilizers, 
minerals, enrichments, and other agricultural production aids 

• Animal agriculture workers to include those employed in veterinary health; manufacturing and 
distribution of animal medical materials, animal vaccines, animal drugs, feed ingredients, feed, and 
bedding, etc.; transportation of live animals, animal medical materials; transportation of deceased 
animals for disposal; raising of animals for food; animal production operations; slaughter and 
packing plants and associated regulatory and government workforce 

• Workers who support the manufacture and distribution of forest products, including, but not limited 
to timber, paper, and other wood products 
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• Employees engaged in the manufacture and maintenance of equipment and other infrastructure 
necessary to agricultural production and distribution 

 

 

ENERGY 
Sector Profile 

The Energy Sector consists of widely-diverse and geographically-dispersed critical assets and systems 
that are often interdependent of one another. This critical infrastructure is divided into three 
interrelated segments or subsectors—electricity, oil, and natural gas—to include the production, 
refining, storage, and distribution of oil, gas, and electric power, except for hydroelectric and 
commercial nuclear power facilities and pipelines. The Energy Sector supplies fuels to the transportation 
industry, electricity to households and businesses, and other sources of energy that are integral to 
growth and production across the Nation. In turn, it depends on the Nation’s transportation, 
information technology, communications, finance, water, and government infrastructures.  

 

Essential Workforce - Electricity industry: 

• Workers who maintain, ensure, or restore the generation, transmission, and distribution of electric 
power, including call centers, utility workers, reliability engineers and fleet maintenance technicians 

• Workers needed for safe and secure operations at nuclear generation 
• Workers at generation, transmission, and electric blackstart facilities 
• Workers at Reliability Coordinator (RC), Balancing Authorities (BA), and primary and backup Control 

Centers (CC), including but not limited to independent system operators, regional transmission 
organizations, and balancing authorities 

• Mutual assistance personnel 
• IT and OT technology staff – for EMS (Energy Management Systems) and Supervisory Control and 

Data 
• Acquisition (SCADA) systems, and utility data centers; Cybersecurity engineers; cybersecurity risk 

management 
• Vegetation management crews and traffic workers who support 
• Environmental remediation/monitoring technicians 
• Instrumentation, protection, and control technicians 

 

Essential Workforce - Petroleum workers: 

• Petroleum product storage, pipeline, marine transport, terminals, rail transport, road transport 
• Crude oil storage facilities, pipeline, and marine transport 
• Petroleum refinery facilities 
• Petroleum security operations center employees and workers who support emergency response 

services 
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• Petroleum operations control rooms/centers 
• Petroleum drilling, extraction, production, processing, refining, terminal operations, transporting, 

and retail for use as end-use fuels or feedstocks for chemical manufacturing 
• Onshore and offshore operations for maintenance and emergency response 
• Retail fuel centers such as gas stations and truck stops, and the distribution systems that support 

them. 

 

Essential Workforce - Natural and propane gas workers: 

• Natural gas transmission and distribution pipelines, including compressor stations 
• Underground storage of natural gas 
• Natural gas processing plants, and those that deal with natural gas liquids 
• Liquefied Natural Gas (LNG) facilities 
• Natural gas security operations center, natural gas operations dispatch and control rooms/centers 

natural gas emergency response and customer emergencies, including natural gas leak calls 
• Drilling, production, processing, refining, and transporting natural gas for use as end-use fuels, 

feedstocks for chemical manufacturing, or use in electricity generation 
• Propane gas dispatch and control rooms and emergency response and customer emergencies, 

including propane leak calls 
• Propane gas service maintenance and restoration, including call centers 
• Processing, refining, and transporting natural liquids, including propane gas, for use as end-use fuels 

or feedstocks for chemical manufacturing  
• Propane gas storage, transmission, and distribution centers 

 

 

WATER AND WASTEWATER 
Sector Profile 

The Water and Wastewater Sector is a complex sector composed of drinking water and wastewater 
infrastructure of varying sizes and ownership types. Multiple governing authorities pertaining to the 
Water and Wastewater Sector provide for public health, environmental protection, and security 
measures, among others. 

Essential Workforce 

Employees needed to operate and maintain drinking water and wastewater/drainage infrastructure, 
including: 

• Operational staff at water authorities 
• Operational staff at community water systems 
• Operational staff at wastewater treatment facilities 
• Workers repairing water and wastewater conveyances and performing required sampling or 

monitoring 

COSB RFJN - PAGE 038

Case 5:20-cv-00755-JGB-KK   Document 14-2   Filed 04/17/20   Page 35 of 67   Page ID #:387

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-12, Page 41 of 73
(251 of 391)

App.574



March 22, 2020 

7 
 

• Operational staff for water distribution and testing 
• Operational staff at wastewater collection facilities 
• Operational staff and technical support for SCADA Control systems 
• Chemical disinfectant suppliers for wastewater and personnel protection 
• Workers that maintain digital systems infrastructure supporting water and wastewater operations 

 

 

TRANSPORTATION AND LOGISTICS 
Sector Profile 

The Transportation Systems Sector consists of seven key subsectors, or modes: 

- Aviation includes aircraft, air traffic control systems, and airports, heliports, and landing strips. 
Commercial aviation services at civil and joint-use military airports, heliports, and sea plane 
bases.  In addition, the aviation mode includes commercial and recreational aircraft (manned 
and unmanned) and a wide-variety of support services, such as aircraft repair stations, fueling 
facilities, navigation aids, and flight schools. 

- Highway and Motor Carrier encompasses roadway, bridges, and tunnels. Vehicles include trucks, 
including those carrying hazardous materials; other commercial vehicles, including commercial 
motorcoaches and school buses; vehicle and driver licensing systems; taxis, transportation 
services including Transportation Network Companies, and delivery services including Delivery 
Network Companies; traffic management systems; AND cyber systems used for operational 
management.  

- Maritime Transportation System consists of coastline, ports, waterways, and intermodal 
landside connections that allow the various modes of transportation to move people and goods 
to, from, and on the water. 

- Mass Transit and Passenger Rail includes terminals, operational systems, and supporting 
infrastructure for passenger services by transit buses, trolleybuses, monorail, heavy rail—also 
known as subways or metros—light rail, passenger rail, and vanpool/rideshare.  

- Pipeline Systems consist of pipelines carrying natural gas hazardous liquids, as well as various 
chemicals. Above-ground assets, such as compressor stations and pumping stations, are also 
included. 

- Freight Rail consists of major carriers, smaller railroads, active railroad, freight cars, and 
locomotives.  

- Postal and Shipping includes large integrated carriers, regional and local courier services, mail 
services, mail management firms, and chartered and delivery services. 

 

Essential Workforce 
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• Employees supporting or enabling transportation functions, including dispatchers, maintenance and 
repair technicians, warehouse workers, truck stop and rest area workers, and workers that maintain 
and inspect infrastructure (including those that require cross-border travel) 

• Employees of firms providing services that enable logistics operations, including cooling, storing, 
packaging, and distributing products for wholesale or retail sale or use. 

• Mass transit workers 
• Taxis, transportation services including Transportation Network Companies, and delivery services 

including Delivery Network Companies 
• Workers responsible for operating dispatching passenger, commuter and freight trains and 

maintaining rail infrastructure and equipment 
• Maritime transportation workers - port workers, mariners, equipment operators 
• Truck drivers who haul hazardous and waste materials to support critical infrastructure, capabilities, 

functions, and services 
• Automotive repair and maintenance facilities 
• Manufacturers and distributors (to include service centers and related operations) of packaging 

materials, pallets, crates, containers, and other supplies needed to support manufacturing, 
packaging staging and distribution operations 

• Postal and shipping workers, to include private companies 
• Employees who repair and maintain vehicles, aircraft, rail equipment, marine vessels, and the 

equipment and infrastructure that enables operations that encompass movement of cargo and 
passengers 

• Air transportation employees, including air traffic controllers, ramp personnel, aviation security, and 
aviation management 

• Workers who support the maintenance and operation of cargo by air transportation, including flight 
crews, maintenance, airport operations, and other on- and off- airport facilities workers 

 

 

COMMUNICATIONS AND INFORMATION TECHNOLOGY 
Sector Profile 

The Communications Sector provides products and services that support the efficient operation of 
today’s global information-based society. Communication networks enable people around the world to 
contact one another, access information instantly, and communicate from remote areas. This involves 
creating a link between a sender (including voice signals) and one or more recipients using technology 
(e.g., a telephone system or the Internet) to transmit information from one location to another. 
Technologies are changing at a rapid pace, increasing the number of products, services, service 
providers, and communication options. The national communications architecture is a complex 
collection of networks that are owned and operated by individual service providers. Many of this 
sector’s products and services are foundational or necessary for the operations and services provided by 
other critical infrastructure sectors. The nature of communication networks involve both physical 
infrastructure (buildings, switches, towers, antennas, etc.) and cyber infrastructure (routing and 
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switching software, operational support systems, user applications, etc.), representing a holistic 
challenge to address the entire physical-cyber infrastructure.  

 

The IT Sector provides products and services that support the efficient operation of today’s global 
information-based society and are integral to the operations and services provided by other critical 
infrastructure Sectors. The IT Sector is comprised of small and medium businesses, as well as large 
multinational companies. Unlike many critical infrastructure Sectors composed of finite and easily 
identifiable physical assets, the IT Sector is a functions-based Sector that comprises not only physical 
assets but also virtual systems and networks that enable key capabilities and services in both the public 
and private sectors. 

 

Essential Workforce - Communications: 

• Maintenance of communications infrastructure- including privately owned and maintained 
communication systems- supported by technicians, operators, call-centers, wireline and wireless 
providers, cable service providers, satellite operations, undersea cable landing stations, Internet 
Exchange Points, and manufacturers and distributors of communications equipment 

• Workers who support radio, television, and media service, including, but not limited to front line 
news reporters, studio, and technicians for newsgathering and reporting 

• Workers at Independent System Operators and Regional Transmission Organizations, and Network 
Operations staff, engineers and/or technicians to manage the network or operate facilities 

• Engineers, technicians and associated personnel responsible for infrastructure construction and 
restoration, including contractors for construction and engineering of fiber optic cables 

• Installation, maintenance and repair technicians that establish, support or repair service as needed 
• Central office personnel to maintain and operate central office, data centers, and other network 

office facilities 
• Customer service and support staff, including managed and professional services as well as remote 

providers of support to transitioning employees to set up and maintain home offices, who interface 
with customers to manage or support service environments and security issues, including payroll, 
billing, fraud, and troubleshooting 

• Dispatchers involved with service repair and restoration 

 

Essential Workforce - Information Technology: 

• Workers who support command centers, including, but not limited to Network Operations 
Command Center, Broadcast Operations Control Center and Security Operations Command Center 

• Data center operators, including system administrators, HVAC & electrical engineers, security 
personnel, IT managers, data transfer solutions engineers, software and hardware engineers, and 
database administrators 

• Client service centers, field engineers, and other technicians supporting critical infrastructure, as 
well as manufacturers and supply chain vendors that provide hardware and software, and 
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information technology equipment (to include microelectronics and semiconductors) for critical 
infrastructure 

• Workers responding to cyber incidents involving critical infrastructure, including medical facilities, 
SLTT governments and federal facilities, energy and utilities, and banks and financial institutions, 
and other critical infrastructure categories and personnel 

• Workers supporting the provision of essential global, national and local infrastructure for computing 
services (incl. cloud computing services), business infrastructure, web-based services, and critical 
manufacturing 

• Workers supporting communications systems and information technology used by law enforcement, 
public safety, medical, energy and other critical industries 

• Support required for continuity of services, including janitorial/cleaning personnel 

 

 

OTHER COMMUNITY-BASED GOVERNMENT OPERATIONS AND 
ESSENTIAL FUNCTIONS 
 

Essential Workforce 

• Critical government workers, as defined by the employer and consistent with Continuity of 
Operations Plans and Continuity of Government plans. 

• County workers responsible for determining eligibility for safety net benefits 
• The Courts, consistent with guidance released by the California Chief Justice 
• Workers to ensure continuity of building functions 
• Security staff to maintain building access control and physical security measures 
• Elections personnel 
• Federal, State, and Local, Tribal, and Territorial employees who support Mission Essential Functions 

and communications networks 
• Trade Officials (FTA negotiators; international data flow administrators) 
• Weather forecasters 
• Workers that maintain digital systems infrastructure supporting other critical government 

operations 
• Workers at operations centers necessary to maintain other essential functions 
• Workers who support necessary credentialing, vetting and licensing operations for transportation 

workers 
• Workers who are critical to facilitating trade in support of the national, state, and local emergency 

response supply chain 
• Workers supporting public and private childcare establishments, pre-K establishments, K-12 schools, 

colleges, and universities for purposes of distance learning, provision of school meals, or care and 
supervision of minors to support essential workforce across all sectors 
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• Workers and instructors supporting academies and training facilities and courses for the purpose of 
graduating students and cadets that comprise the essential workforce for all identified critical 
sectors 

• Hotel Workers where hotels are used for COVID-19 mitigation and containment measures, including 
measures to protect homeless populations. 

• Construction Workers who support the construction, operation, inspection, and maintenance of 
construction sites and construction projects (including housing construction) 

• Workers such as plumbers, electricians, exterminators, and other service providers who provide 
services that are necessary to maintaining the safety, sanitation, construction material sources, and 
essential operation of construction sites and construction projects (including those that support 
such projects to ensure the availability of needed facilities, transportation, energy and 
communications; and support to ensure the effective removal, storage, and disposal of solid waste 
and hazardous waste) 

• Commercial Retail Stores, that supply essential sectors, including convenience stores, pet supply 
stores, auto supplies and repair, hardware and home improvement, and home appliance retailers 

• Workers supporting the entertainment industries, studios, and other related establishments, 
provided they follow covid-19 public health guidance around social distancing. 

• Workers critical to operating Rental Car companies that facilitate continuity of operations for 
essential workforces, and other essential travel 

• Workers that provide or determine eligibility for food, shelter, in-home supportive services, child 
welfare, adult protective services and social services, and other necessities of life for economically 
disadvantaged or otherwise needy individuals (including family members) 

• Professional services, such as legal or accounting services, when necessary to assist in compliance 
with legally mandated activities and critical sector services 

• Faith based services that are provided through streaming or other technology 
• Laundromats and laundry services 
• Workers at animal care facilities that provide food, shelter, veterinary and/or routine care and other 

necessities of life for animals. 

 

 

CRITICAL MANUFACTURING 
Sector Profile 

The Critical Manufacturing Sector identifies several industries to serve as the core of the sector: Primary 
Metals Manufacturing, Machinery Manufacturing, Electrical Equipment, Appliance, and Component 
Manufacturing, Transportation Equipment Manufacturing Products made by these manufacturing 
industries are essential to many other critical infrastructure sectors.  

 

Essential Workforce 
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• Workers necessary for the manufacturing of materials and products needed for medical supply chains, 
transportation, energy, communications, food and agriculture, chemical manufacturing, nuclear 
facilities, the operation of dams, water and wastewater treatment, emergency services, and the defense 
industrial base. 

 

 

HAZARDOUS MATERIALS 
Essential Workforce 

• Workers at nuclear facilities, workers managing medical waste, workers managing waste from 
pharmaceuticals and medical material production, and workers at laboratories processing test kits 

• Workers who support hazardous materials response and cleanup 
• Workers who maintain digital systems infrastructure supporting hazardous materials management 

operations 

 

 

FINANCIAL SERVICES 
Sector Profile 

The Financial Services Sector includes thousands of depository institutions, providers of investment 
products, insurance companies, other credit and financing organizations, and the providers of the 
critical financial utilities and services that support these functions. Financial institutions vary widely in 
size and presence, ranging from some of the world’s largest global companies with thousands of 
employees and many billions of dollars in assets, to community banks and credit unions with a small 
number of employees serving individual communities. Whether an individual savings account, financial 
derivatives, credit extended to a large organization, or investments made to a foreign country, these 
products allow customers to: Deposit funds and make payments to other parties; Provide credit and 
liquidity to customers; Invest funds for both long and short periods; Transfer financial risks between 
customers. 

 

Essential Workforce 

• Workers who are needed to process and maintain systems for processing financial transactions and 
services (e.g., payment, clearing, and settlement; wholesale funding; insurance services; and capital 
markets activities) 

• Workers who are needed to provide consumer access to banking and lending services, including 
ATMs, and to move currency and payments (e.g., armored cash carriers) 

• Workers who support financial operations, such as those staffing data and security operations 
centers 
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CHEMICAL 
Sector Profile 

The Chemical Sector—composed of a complex, global supply chain—converts various raw materials into 
diverse products that are essential to modern life. Based on the end product produced, the sector can 
be divided into five main segments, each of which has distinct characteristics, growth dynamics, 
markets, new developments, and issues: Basic chemicals; Specialty chemicals; Agricultural chemicals; 
Pharmaceuticals; Consumer products 

 

Essential Workforce 

• Workers supporting the chemical and industrial gas supply chains, including workers at chemical 
manufacturing plants, workers in laboratories, workers at distribution facilities, workers who 
transport basic raw chemical materials to the producers of industrial and consumer goods, including 
hand sanitizers, food and food additives, pharmaceuticals, textiles, and paper products. 

• Workers supporting the safe transportation of chemicals, including those supporting tank truck 
cleaning facilities and workers who manufacture packaging items 

• Workers supporting the production of protective cleaning and medical solutions, personal 
protective equipment, and packaging that prevents the contamination of food, water, medicine, 
among others essential products 

• Workers supporting the operation and maintenance of facilities (particularly those with high risk 
chemicals and/ or sites that cannot be shut down) whose work cannot be done remotely and 
requires the presence of highly trained personnel to ensure safe operations, including plant contract 
workers who provide inspections 

• Workers who support the production and transportation of chlorine and alkali manufacturing, 
single-use plastics, and packaging that prevents the contamination or supports the continued 
manufacture of food, water, medicine, and other essential products, including glass container 
manufacturing 

 

 

DEFENSE INDUSTRIAL BASE 

Sector Profile 

The Defense Industrial Base Sector is the worldwide industrial complex that enables research and 
development, as well as design, production, delivery, and maintenance of military weapons systems, 
subsystems, and components or parts, to meet U.S. military requirements. The Defense Industrial Base 
partnership consists of Department of Defense components, Defense Industrial Base companies and 
their subcontractors who perform under contract to the Department of Defense, companies providing 
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incidental materials and services to the Department of Defense, and government-owned/contractor-
operated and government-owned/government-operated facilities. Defense Industrial Base companies 
include domestic and foreign entities, with production assets located in many countries. The sector 
provides products and services that are essential to mobilize, deploy, and sustain military operations.  

 

Essential Workforce 

• Workers who support the essential services required to meet national security commitments to the 
federal government and U.S. Military. These individuals, include but are not limited to, aerospace; 
mechanical and software engineers, manufacturing/production workers; IT support; security staff; 
security personnel; intelligence support, aircraft and weapon system mechanics and maintainers 

• Personnel working for companies, and their subcontractors, who perform under contract to the 
Department of Defense providing materials and services to the Department of Defense, and 
government-owned/contractor-operated and government-owned/government-operated facilities 
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KRJDUHV�

6H�SUHVHQWDUiQ�RWUDV�RULHQWDFLRQHV�GH�FODULILFDFLyQ�

(Q�FXDQWR�D�OD�DSOLFDFLyQ�GH�OD�OH\��VH�LQIRUPD�DO�S~EOLFR�TXH�DXQTXH�OD�YLRODFLyQ�GH�XQD�RUGHQ�GH�VDOXG�HV�XQD
YLRODFLyQ�GHO�&yGLJR�GH�6DOXG�\�6HJXULGDG�GH�&DOLIRUQLD��HO�&RQGDGR�QR�HVSHUD�TXH�$JHQFLDV�GH�DSOLFDFLyQ�GH�OD
OH\�LPSRQJDQ�DPSOLDPHQWH�FLWDV�D�ORV�LQIUDFWRUHV��/D�H[SHFWDWLYD�HV�TXH�$JHQFLDV�GH�DSOLFDFLyQ�GH�OD�OH\�FRQItHQ
HQ�ORV�PLHPEURV�GH�OD�FRPXQLGDG�TXH�XWLOLFHQ�HO�EXHQ�MXLFLR��HO�VHQWLGR�FRP~Q�\�DFW~HQ�HQ�HO�PHMRU�LQWHUpV�GH�VX
SURSLD�VDOXG�\�OD�VDOXG�GH�VXV�VHUHV�TXHULGRV�\�GH�OD�FRPXQLGDG�HQ�JHQHUDO��/D�LPSRVLFLyQ�GH�VDQFLRQHV�D�ORV
PLHPEURV�GHO�S~EOLFR�TXH�GHVFXLGDQ�GHOLEHUDGDPHQWH�ODV�yUGHQHV�GH�VDOXG�S~EOLFD�SRQLHQGR�D�RWURV�HQ�ULHVJR�GH
H[SRVLFLyQ�D�HVWD�HQIHUPHGDG�LQIHFFLRVD�VH�HQWLHQGH�FRPR�XQD�KHUUDPLHQWD�SDUD�TXH�$JHQFLDV�GH�DSOLFDFLyQ�GH�OD
OH\�OD�XWLOLFHQ�FRPR�HOHPHQWR�GLVXDVRULR�

(O�FRQGDGR�GH�6DQ�%HUQDUGLQR�WLHQH�����FDVRV�FRQILUPDGRV�GH�&29,'����\�OD�PXHUWH�GH����UHVLGHQWHV�GHO
FRQGDGR�VH�KD�DVRFLDGR�FRQ�OD�HQIHUPHGDG�

9DULRV�GHSDUWDPHQWRV�\�DJHQFLDV�GHO�&RQGDGR�KDQ�HVWDGR�WUDEDMDQGR�MXQWRV�GHVGH�HO����GH�HQHUR�SDUD�SURWHJHU�D�OD
FRPXQLGDG�GH�OD�SDQGHPLD�&29,'����

COSB RFJN - PAGE 069

Case 5:20-cv-00755-JGB-KK   Document 14-2   Filed 04/17/20   Page 66 of 67   Page ID #:418

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-12, Page 72 of 73
(282 of 391)

App.605



��������� &ODULILFDWLRQ�RI�UHOLJLRXV�VHUYLFHV�DQG�IDFH�FRYHULQJV�RUGHU�_�&RXQW\�RI�6DQ�%HUQDUGLQR�±�&RXQW\:LUH

ZS�VEFRXQW\�JRY�FDR�FRXQW\ZLUH�"S ���� ���

3DUD�REWHQHU�LQIRUPDFLyQ�VREUH�OD�FULVLV�GHO�FRURQDYLUXV��YLVLWH�HO�VLWLR�ZHE�GHO�FRURQDYLUXV�GHO�&RQGDGR�HQ
VEFRYLG���FRP��/D�QXHYD�LQIRUPDFLyQ�\�ORV�UHFXUVRV�VH�DFWXDOL]DQ�GLDULDPHQWH��(O�S~EOLFR�WDPELpQ�SXHGH
FRPXQLFDUVH�FRQ�OD�OtQHD�GLUHFWD�&29,'����GH���D�P��D���S�P���GH�OXQHV�D�YLHUQHV�DO�����������������R�HQYLDU�XQ
FRUUHR�HOHFWUyQLFR�DO�&RQGDGR�DO�FRURQDYLUXV#GSK�VEFRXQW\�JRY�
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&RPPHQW�
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:HEVLWH�

6DYH�P\�QDPH��HPDLO��DQG�ZHEVLWH�LQ�WKLV�EURZVHU�IRU�WKH�QH[W�WLPH�,�FRPPHQW�

3RVW�&RPPHQW

)ROORZ�#6%&RXQW\�RQ�7ZLWWHU�

�
5HFHQW�3RVWV

&29,'����FULVLV�HQGXUHV��EXW�&RXQW\�SODQV�IRU�UHFRYHU\
+RPHOHVV�VKHOWHULQJ�HIIRUW�WR�SURWHFW�DOO�FRXQW\�UHVLGHQWV�JHWV�XQGHUZD\
6SHFLPHQ�FROOHFWLRQ�IRU�&29,'����WHVWLQJ�WR�EH�KHOG�LQ�0RQWFODLU
&RXQW\��SDUWQHUV�SURYLGH�PRUH�ORFDWLRQV�IRU�GULYH�XS�&29,'����WHVWLQJ
&RXQW\�ODXQFKHV�&29,'����³6WD\�+RPH��6WD\�6DIH´�ELOOERDUG�FDPSDLJQ

5HFHQW�&RPPHQWV

&RXQW\�RI�6DQ�%HUQDUGLQR�RQ�&RXQW\�RUGHUV�FDQFHOODWLRQ�RI�DOO�JDWKHULQJV��7KLUG�FDVH�FRQILUPHG
&RXQW\�RI�6DQ�%HUQDUGLQR�RQ�&RPPHQWV�RU�4XHVWLRQV
&RXQW\�RI�6DQ�%HUQDUGLQR�RQ�6HFRQG�FDVH�RI�QRYHO�FRURQDYLUXV�UHFRUGHG�ZLWKLQ�FRXQW\
&RXQW\�RI�6DQ�%HUQDUGLQR�RQ�&RXQW\�RUGHUV�FDQFHOODWLRQ�RI�DOO�JDWKHULQJV��7KLUG�FDVH�FRQILUPHG
&RXQW\�RI�6DQ�%HUQDUGLQR�RQ�6HFRQG�FDVH�RI�QRYHO�FRURQDYLUXV�UHFRUGHG�ZLWKLQ�FRXQW\
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DECLARATION OF TODD GRABARSKY 

I, Todd Grabarsky, declare:  

1. I am a Deputy Attorney General at the Office of the California Attorney 

General.  I serve as counsel to Defendants California Governor Gavin Newsom and 

Attorney General Xavier Becerra in the above-captioned matter.  

2. I make this declaration of my own personal knowledge and experience 

and, if called as a witness, I could and would testify competently to the truth of the 

matters set forth herein.  

3. Attached as Exhibit 1 is a true and correct copy of Governor Newsom’s 

Proclamation declaring a State of Emergency.  The proclamation is also available at 

https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOE-

Proclamation.pdf.  

4. Attached as Exhibit 2 is a true and correct copy of Governor Newsom’s 

March 4, 2020 press release titled “Governor Newsom Declares State of 

Emergency to Help State Prepare for Broader Spread of COVID-19.”  The press 

release is also available at https://www.gov.ca.gov/2020/03/04/governor-newsom- 

declares-state-of-emergency-to-help-state-prepare-for-broader-spread-of-covid- 19. 

5. Attached as Exhibit 3 is a true and correct copy of Executive Order N- 

33-20.  A copy of Executive Order N-33-20 is also available at 

https://covid19.ca.gov/img/N-33-20.pdf.  

6. Attached as Exhibit 4 is a true and correct copy of the State Public 

Health Officer’s designation of “Essential Critical Infrastructure Workers” 

published on March 22, 2020.  A copy of the list is also available at 

https://covid19.ca.gov/img/EssentialCriticalInfrastructureWorkers.pdf.  

7. Attached as Exhibit 5 is a true and correct copy of the Advisory 

Memorandum on Identification of Essential Critical Infrastructure Workers During 

Covid-19 Response issued by the federal Cybersecurity and Infrastructure Security 

Agency updated on March 19, 2020.  A copy of that Memorandum is also available 
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at https://www.cisa.gov/sites/default/files/publications/CISA-Guidance-on-

Essential-Critical-Infrastructure-Workers-1-20-508c.pdf. 

8. Attached as Exhibit 6 is a true and correct copy of an Order Granting in 

Part and Denying in Part the County of Riverside’s Ex Parte Application for 

Temporary Restraining Order in the case, County of Riverside v. Church Unlimited, 

No. PSC2002064 (Riverside Cty. Sup. Ct., Apr. 8, 2020).  This document is 

judicially noticeable under Federal Rule of Evidence 201(b) because “[f]ederal 

courts may ‘take notice of proceedings in other courts, both within and without the 

federal judicial system, if those proceedings have a direct relation to the matters at 

issue.’” United States v. S. Cal. Edison, 300 F. Supp. 2d 964, 973 (E.D. Cal. 2004) 

(quoting U.S. ex rel Robinson Rancheria Citizens Council v. Borneo, Inc., 971 F.2d 

244, 248 (9th Cir.1992)). 

9. Attached as Exhibit 7 are true and correct copies of the following 

documents in the case Abiding Place Ministries v. Wooten, No. 3:20-cv-00683-

BAS-AHG (C.D. Cal.): Plaintiff’s Ex Parte Motion for Temporary Restraining 

Order; Defendants’ Opposition to Plaintiff’s Ex Parte Application for Temporary 

Restraining Order; and the electronic docket listing of that case obtained from 

LexisNexis CourtLink on April 15, 2020.  These documents are also judicially 

noticeable under Rule 201(b) as court filings. 

 I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on April 17, 2020     /s/ Todd Grabarsky 

        TODD GRABARSKY 

        Deputy Attorney General 
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On March 19, 2020, Governor Newsom issued Executive Order N-33-20 directing all residents 
immediately to heed current State public health directives to stay home, except as needed to maintain 
continuity of operations of essential critical infrastructure sectors and additional sectors as the State 
Public Health Officer may designate as critical to protect health and well-being of aall Californians. 

In accordance with this order, the State Public Health Officer has designated the following list of 
“Essential Critical Infrastructure Workers” to help state, local, tribal, and industry partners as they work 
to protect communities, while ensuring continuity of functions critical to public health and safety, as 
well as economic and national security.  

 

 

HEALTHCARE / PUBLIC HEALTH 
Sector Profile 

The Healthcare and Public Health (HPH) Sector is large, diverse, and open, spanning both the public and 
private sectors. It includes publicly accessible healthcare facilities, research centers, suppliers, 
manufacturers, and other physical assets and vast, complex public-private information technology 
systems required for care delivery and to support the rapid, secure transmission and storage of large 
amounts of HPH data. 

 

Essential Workforce 

• Workers providing COVID-19 testing; Workers that perform critical clinical research needed for 
COVID-19 response. 

• Health care providers and caregivers (e.g., physicians, dentists, psychologists, mid-level 
practitioners, nurses and assistants, infection control and quality assurance personnel, pharmacists, 
physical and occupational therapists and assistants, social workers, speech pathologists and 
diagnostic and therapeutic technicians and technologists). 

• Hospital and laboratory personnel (including accounting, administrative, admitting and discharge, 
engineering, epidemiological, source plasma and blood donation, food service, housekeeping, 
medical records, information technology and operational technology, nutritionists, sanitarians, 
respiratory therapists, etc.). 

• Workers in other medical facilities (including Ambulatory Health and Surgical, Blood Banks, Clinics, 
Community Mental Health, Comprehensive Outpatient rehabilitation, End Stage Renal Disease, 
Health Departments, Home Health care, Hospices, Hospitals, Long Term Care, Organ Pharmacies, 
Procurement Organizations, Psychiatric, Residential, Rural Health Clinics and Federally Qualified 
Health Centers, cannabis retailers). 

• Manufacturers, technicians, logistics and warehouse operators, and distributors of medical 
equipment, personal protective equipment (PPE), medical gases, pharmaceuticals, blood and blood 
products, vaccines, testing materials, laboratory supplies, cleaning, sanitizing, disinfecting or 
sterilization supplies, personal care/hygiene products, and tissue and paper towel products. 
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• Public health / community health workers, including those who compile, model, analyze and 
communicate public health information. 

• Behavioral health workers (including mental and substance use disorder) responsible for 
coordination, outreach, engagement, and treatment to individuals in need of mental health and/or 
substance use disorder services.  

• Blood and plasma donors and the employees of the organizations that operate and manage related 
activities. 

• Workers that manage health plans, billing, and health information, who cannot practically work 
remotely. 

• Workers who conduct community-based public health functions, conducting epidemiologic 
surveillance, compiling, analyzing and communicating public health information, who cannot 
practically work remotely. 

• Workers who provide support to vulnerable populations to ensure their health and well-being 
including family care providers 

• Workers performing cybersecurity functions at healthcare and public health facilities, who cannot 
practically work remotely. 

• Workers conducting research critical to COVID-19 response. 
• Workers performing security, incident management, and emergency operations functions at or on 

behalf of healthcare entities including healthcare coalitions, who cannot practically work remotely. 
• Workers who support food, shelter, and social services, and other necessities of life for economically 

disadvantaged or otherwise needy individuals, such as those residing in shelters. 
• Pharmacy employees necessary for filling prescriptions. 
• Workers performing mortuary services, including funeral homes, crematoriums, and cemetery 

workers. 
• Workers who coordinate with other organizations to ensure the proper recovery, handling, 

identification, transportation, tracking, storage, and disposal of human remains and personal 
effects; certify cause of death; and facilitate access to behavioral health services to the family 
members, responders, and survivors of an incident.  

• Workers supporting veterinary hospitals and clinics 

 

 

EMERGENCY SERVICES SECTOR 
Sector Profile 

The Emergency Services Sector (ESS) is a community of highly-skilled, trained personnel, along with the 
physical and cyber resources, that provide a wide range of prevention, preparedness, response, and 
recovery services during both day-to-day operations and incident response. The ESS includes 
geographically distributed facilities and equipment in both paid and volunteer capacities organized 
primarily at the federal, state, local, tribal, and territorial levels of government, such as city police 
departments and fire stations, county sheriff’s offices, Department of Defense police and fire 
departments, and town public works departments. The ESS also includes private sector resources, such 
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as industrial fire departments, private security organizations, and private emergency medical services 
providers. 

 

Essential Workforce - Law Enforcement, Public Safety and First Responders 

• Including front line and management, personnel include emergency management, law enforcement, 
Emergency Management Systems, fire, and corrections, search and rescue, tactical teams including 
maritime, aviation, and canine units. 

• Emergency Medical Technicians 
• Public Safety Answering Points and 911 call center employees 
• Fusion Center employees 
• Fire Mitigation Activities 
• Hazardous material responders and hazardous devices teams, from government and the private 

sector. 
• Workers – including contracted vendors -- who maintain digital systems infrastructure supporting 

law enforcement and emergency service operations. 
• Private security, private fire departments, and private emergency medical services personnel. 
• County workers responding to abuse and neglect of children, elders and dependent adults.  
• Animal control officers and humane officers 

 

Essential Workforce - Public Works 

• Workers who support the operation, inspection, and maintenance of essential dams, locks and 
levees 

• Workers who support the operation, inspection, and maintenance of essential public works facilities 
and operations, including bridges, water and sewer main breaks, fleet maintenance personnel, 
construction of critical or strategic infrastructure, construction material suppliers,  traffic signal 
maintenance, emergency location services for buried utilities, maintenance of digital systems 
infrastructure supporting public works operations, and other emergent issues 

• Workers such as plumbers, electricians, exterminators, and other service providers who provide 
services that are necessary to maintaining the safety, sanitation, and essential operation of 
residences. 

• Support, such as road and line clearing, to ensure the availability of needed facilities, transportation, 
energy and communications Support to ensure the effective removal, storage, and disposal of 
residential and commercial solid waste and hazardous waste. 

 

 

FOOD AND AGRICULTURE 

Sector Profile 
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The Food and Agricultural (FA) Sector is composed of complex production, processing, and delivery 
systems and has the capacity to feed people and animals both within and beyond the boundaries of the 
United States. Beyond domestic food production, the FA Sector also imports many ingredients and 
finished products, leading to a complex web of growers, processors, suppliers, transporters, distributors, 
and consumers. This sectors is critical to maintaining and securing our food supply. 

 

Essential Workforce 

• Workers supporting groceries, pharmacies, and other retail that sells food and beverage products, 
including but not limited to Grocery stores, Corner stores and convenience stores, including liquor 
stores that sell food, Farmers’ markets, Food banks, Farm and produce stands, Supermarkets, 
Similar food retail establishments, Big box stores that sell groceries and essentials 

• Restaurant carry-out and quick serve food operations – including food preparation, carry-out and 
delivery food employees 

• Food manufacturer employees and their supplier employees—to include those employed in food 
processing (packers, meat processing, cheese plants, milk plants, produce, etc.) facilities; livestock, 
poultry, seafood slaughter facilities; pet and animal feed processing facilities; human food facilities 
producing by-products for animal food; beverage production facilities; and the production of food 
packaging 

• Farm workers to include those employed in animal food, feed, and ingredient production, 
packaging, and distribution; manufacturing, packaging, and distribution of veterinary drugs; truck 
delivery and transport; farm and fishery labor needed to produce our food supply domestically 

• Farm workers and support service workers to include those who field crops; commodity inspection; 
fuel ethanol facilities; storage facilities; and other agricultural inputs 

• Employees and firms supporting food, feed, and beverage distribution (including curbside 
distribution and deliveries), including warehouse workers, vendor-managed inventory controllers, 
blockchain managers, distribution 

• Workers supporting the sanitation of all food manufacturing processes and operations from 
wholesale to retail 

• Company cafeterias - in-plant cafeterias used to feed employees 
• Workers in food testing labs in private industries and in institutions of higher education 
• Workers essential for assistance programs and government payments 
• Workers supporting cannabis retail and dietary supplement retail 
• Employees of companies engaged in the production of chemicals, medicines, vaccines, and other 

substances used by the food and agriculture industry, including pesticides, herbicides, fertilizers, 
minerals, enrichments, and other agricultural production aids 

• Animal agriculture workers to include those employed in veterinary health; manufacturing and 
distribution of animal medical materials, animal vaccines, animal drugs, feed ingredients, feed, and 
bedding, etc.; transportation of live animals, animal medical materials; transportation of deceased 
animals for disposal; raising of animals for food; animal production operations; slaughter and 
packing plants and associated regulatory and government workforce 

• Workers who support the manufacture and distribution of forest products, including, but not limited 
to timber, paper, and other wood products 
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• Employees engaged in the manufacture and maintenance of equipment and other infrastructure 
necessary to agricultural production and distribution 

 

 

ENERGY 
Sector Profile 

The Energy Sector consists of widely-diverse and geographically-dispersed critical assets and systems 
that are often interdependent of one another. This critical infrastructure is divided into three 
interrelated segments or subsectors—electricity, oil, and natural gas—to include the production, 
refining, storage, and distribution of oil, gas, and electric power, except for hydroelectric and 
commercial nuclear power facilities and pipelines. The Energy Sector supplies fuels to the transportation 
industry, electricity to households and businesses, and other sources of energy that are integral to 
growth and production across the Nation. In turn, it depends on the Nation’s transportation, 
information technology, communications, finance, water, and government infrastructures.  

 

Essential Workforce - Electricity industry: 

• Workers who maintain, ensure, or restore the generation, transmission, and distribution of electric 
power, including call centers, utility workers, reliability engineers and fleet maintenance technicians 

• Workers needed for safe and secure operations at nuclear generation 
• Workers at generation, transmission, and electric blackstart facilities 
• Workers at Reliability Coordinator (RC), Balancing Authorities (BA), and primary and backup Control 

Centers (CC), including but not limited to independent system operators, regional transmission 
organizations, and balancing authorities 

• Mutual assistance personnel 
• IT and OT technology staff – for EMS (Energy Management Systems) and Supervisory Control and 

Data 
• Acquisition (SCADA) systems, and utility data centers; Cybersecurity engineers; cybersecurity risk 

management 
• Vegetation management crews and traffic workers who support 
• Environmental remediation/monitoring technicians 
• Instrumentation, protection, and control technicians 

 

Essential Workforce - Petroleum workers: 

• Petroleum product storage, pipeline, marine transport, terminals, rail transport, road transport 
• Crude oil storage facilities, pipeline, and marine transport 
• Petroleum refinery facilities 
• Petroleum security operations center employees and workers who support emergency response 

services 
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• Petroleum operations control rooms/centers 
• Petroleum drilling, extraction, production, processing, refining, terminal operations, transporting, 

and retail for use as end-use fuels or feedstocks for chemical manufacturing 
• Onshore and offshore operations for maintenance and emergency response 
• Retail fuel centers such as gas stations and truck stops, and the distribution systems that support 

them. 

 

Essential Workforce - Natural and propane gas workers: 

• Natural gas transmission and distribution pipelines, including compressor stations 
• Underground storage of natural gas 
• Natural gas processing plants, and those that deal with natural gas liquids 
• Liquefied Natural Gas (LNG) facilities 
• Natural gas security operations center, natural gas operations dispatch and control rooms/centers 

natural gas emergency response and customer emergencies, including natural gas leak calls 
• Drilling, production, processing, refining, and transporting natural gas for use as end-use fuels, 

feedstocks for chemical manufacturing, or use in electricity generation 
• Propane gas dispatch and control rooms and emergency response and customer emergencies, 

including propane leak calls 
• Propane gas service maintenance and restoration, including call centers 
• Processing, refining, and transporting natural liquids, including propane gas, for use as end-use fuels 

or feedstocks for chemical manufacturing  
• Propane gas storage, transmission, and distribution centers 

 

 

WATER AND WASTEWATER 
Sector Profile 

The Water and Wastewater Sector is a complex sector composed of drinking water and wastewater 
infrastructure of varying sizes and ownership types. Multiple governing authorities pertaining to the 
Water and Wastewater Sector provide for public health, environmental protection, and security 
measures, among others. 

Essential Workforce 

Employees needed to operate and maintain drinking water and wastewater/drainage infrastructure, 
including: 

• Operational staff at water authorities 
• Operational staff at community water systems 
• Operational staff at wastewater treatment facilities 
• Workers repairing water and wastewater conveyances and performing required sampling or 

monitoring 
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• Operational staff for water distribution and testing 
• Operational staff at wastewater collection facilities 
• Operational staff and technical support for SCADA Control systems 
• Chemical disinfectant suppliers for wastewater and personnel protection 
• Workers that maintain digital systems infrastructure supporting water and wastewater operations 

 

 

TRANSPORTATION AND LOGISTICS 
Sector Profile 

The Transportation Systems Sector consists of seven key subsectors, or modes: 

- Aviation includes aircraft, air traffic control systems, and airports, heliports, and landing strips. 
Commercial aviation services at civil and joint-use military airports, heliports, and sea plane 
bases.  In addition, the aviation mode includes commercial and recreational aircraft (manned 
and unmanned) and a wide-variety of support services, such as aircraft repair stations, fueling 
facilities, navigation aids, and flight schools. 

- Highway and Motor Carrier encompasses roadway, bridges, and tunnels. Vehicles include trucks, 
including those carrying hazardous materials; other commercial vehicles, including commercial 
motorcoaches and school buses; vehicle and driver licensing systems; taxis, transportation 
services including Transportation Network Companies, and delivery services including Delivery 
Network Companies; traffic management systems; AND cyber systems used for operational 
management.  

- Maritime Transportation System consists of coastline, ports, waterways, and intermodal 
landside connections that allow the various modes of transportation to move people and goods 
to, from, and on the water. 

- Mass Transit and Passenger Rail includes terminals, operational systems, and supporting 
infrastructure for passenger services by transit buses, trolleybuses, monorail, heavy rail—also 
known as subways or metros—light rail, passenger rail, and vanpool/rideshare.  

- Pipeline Systems consist of pipelines carrying natural gas hazardous liquids, as well as various 
chemicals. Above-ground assets, such as compressor stations and pumping stations, are also 
included. 

- Freight Rail consists of major carriers, smaller railroads, active railroad, freight cars, and 
locomotives.  

- Postal and Shipping includes large integrated carriers, regional and local courier services, mail 
services, mail management firms, and chartered and delivery services. 

 

Essential Workforce 
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• Employees supporting or enabling transportation functions, including dispatchers, maintenance and 
repair technicians, warehouse workers, truck stop and rest area workers, and workers that maintain 
and inspect infrastructure (including those that require cross-border travel) 

• Employees of firms providing services that enable logistics operations, including cooling, storing, 
packaging, and distributing products for wholesale or retail sale or use. 

• Mass transit workers 
• Taxis, transportation services including Transportation Network Companies, and delivery services 

including Delivery Network Companies 
• Workers responsible for operating dispatching passenger, commuter and freight trains and 

maintaining rail infrastructure and equipment 
• Maritime transportation workers - port workers, mariners, equipment operators 
• Truck drivers who haul hazardous and waste materials to support critical infrastructure, capabilities, 

functions, and services 
• Automotive repair and maintenance facilities 
• Manufacturers and distributors (to include service centers and related operations) of packaging 

materials, pallets, crates, containers, and other supplies needed to support manufacturing, 
packaging staging and distribution operations 

• Postal and shipping workers, to include private companies 
• Employees who repair and maintain vehicles, aircraft, rail equipment, marine vessels, and the 

equipment and infrastructure that enables operations that encompass movement of cargo and 
passengers 

• Air transportation employees, including air traffic controllers, ramp personnel, aviation security, and 
aviation management 

• Workers who support the maintenance and operation of cargo by air transportation, including flight 
crews, maintenance, airport operations, and other on- and off- airport facilities workers 

 

 

COMMUNICATIONS AND INFORMATION TECHNOLOGY 
Sector Profile 

The Communications Sector provides products and services that support the efficient operation of 
today’s global information-based society. Communication networks enable people around the world to 
contact one another, access information instantly, and communicate from remote areas. This involves 
creating a link between a sender (including voice signals) and one or more recipients using technology 
(e.g., a telephone system or the Internet) to transmit information from one location to another. 
Technologies are changing at a rapid pace, increasing the number of products, services, service 
providers, and communication options. The national communications architecture is a complex 
collection of networks that are owned and operated by individual service providers. Many of this 
sector’s products and services are foundational or necessary for the operations and services provided by 
other critical infrastructure sectors. The nature of communication networks involve both physical 
infrastructure (buildings, switches, towers, antennas, etc.) and cyber infrastructure (routing and 
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switching software, operational support systems, user applications, etc.), representing a holistic 
challenge to address the entire physical-cyber infrastructure.  

 

The IT Sector provides products and services that support the efficient operation of today’s global 
information-based society and are integral to the operations and services provided by other critical 
infrastructure Sectors. The IT Sector is comprised of small and medium businesses, as well as large 
multinational companies. Unlike many critical infrastructure Sectors composed of finite and easily 
identifiable physical assets, the IT Sector is a functions-based Sector that comprises not only physical 
assets but also virtual systems and networks that enable key capabilities and services in both the public 
and private sectors. 

 

Essential Workforce - Communications: 

• Maintenance of communications infrastructure- including privately owned and maintained 
communication systems- supported by technicians, operators, call-centers, wireline and wireless 
providers, cable service providers, satellite operations, undersea cable landing stations, Internet 
Exchange Points, and manufacturers and distributors of communications equipment 

• Workers who support radio, television, and media service, including, but not limited to front line 
news reporters, studio, and technicians for newsgathering and reporting 

• Workers at Independent System Operators and Regional Transmission Organizations, and Network 
Operations staff, engineers and/or technicians to manage the network or operate facilities 

• Engineers, technicians and associated personnel responsible for infrastructure construction and 
restoration, including contractors for construction and engineering of fiber optic cables 

• Installation, maintenance and repair technicians that establish, support or repair service as needed 
• Central office personnel to maintain and operate central office, data centers, and other network 

office facilities 
• Customer service and support staff, including managed and professional services as well as remote 

providers of support to transitioning employees to set up and maintain home offices, who interface 
with customers to manage or support service environments and security issues, including payroll, 
billing, fraud, and troubleshooting 

• Dispatchers involved with service repair and restoration 

 

Essential Workforce - Information Technology: 

• Workers who support command centers, including, but not limited to Network Operations 
Command Center, Broadcast Operations Control Center and Security Operations Command Center 

• Data center operators, including system administrators, HVAC & electrical engineers, security 
personnel, IT managers, data transfer solutions engineers, software and hardware engineers, and 
database administrators 

• Client service centers, field engineers, and other technicians supporting critical infrastructure, as 
well as manufacturers and supply chain vendors that provide hardware and software, and 
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information technology equipment (to include microelectronics and semiconductors) for critical 
infrastructure 

• Workers responding to cyber incidents involving critical infrastructure, including medical facilities, 
SLTT governments and federal facilities, energy and utilities, and banks and financial institutions, 
and other critical infrastructure categories and personnel 

• Workers supporting the provision of essential global, national and local infrastructure for computing 
services (incl. cloud computing services), business infrastructure, web-based services, and critical 
manufacturing 

• Workers supporting communications systems and information technology used by law enforcement, 
public safety, medical, energy and other critical industries 

• Support required for continuity of services, including janitorial/cleaning personnel 

 

 

OTHER COMMUNITY-BASED GOVERNMENT OPERATIONS AND 
ESSENTIAL FUNCTIONS 
 

Essential Workforce 

• Critical government workers, as defined by the employer and consistent with Continuity of 
Operations Plans and Continuity of Government plans. 

• County workers responsible for determining eligibility for safety net benefits 
• The Courts, consistent with guidance released by the California Chief Justice 
• Workers to ensure continuity of building functions 
• Security staff to maintain building access control and physical security measures 
• Elections personnel 
• Federal, State, and Local, Tribal, and Territorial employees who support Mission Essential Functions 

and communications networks 
• Trade Officials (FTA negotiators; international data flow administrators) 
• Weather forecasters 
• Workers that maintain digital systems infrastructure supporting other critical government 

operations 
• Workers at operations centers necessary to maintain other essential functions 
• Workers who support necessary credentialing, vetting and licensing operations for transportation 

workers 
• Workers who are critical to facilitating trade in support of the national, state, and local emergency 

response supply chain 
• Workers supporting public and private childcare establishments, pre-K establishments, K-12 schools, 

colleges, and universities for purposes of distance learning, provision of school meals, or care and 
supervision of minors to support essential workforce across all sectors 
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• Workers and instructors supporting academies and training facilities and courses for the purpose of 
graduating students and cadets that comprise the essential workforce for all identified critical 
sectors 

• Hotel Workers where hotels are used for COVID-19 mitigation and containment measures, including 
measures to protect homeless populations. 

• Construction Workers who support the construction, operation, inspection, and maintenance of 
construction sites and construction projects (including housing construction) 

• Workers such as plumbers, electricians, exterminators, and other service providers who provide 
services that are necessary to maintaining the safety, sanitation, construction material sources, and 
essential operation of construction sites and construction projects (including those that support 
such projects to ensure the availability of needed facilities, transportation, energy and 
communications; and support to ensure the effective removal, storage, and disposal of solid waste 
and hazardous waste) 

• Commercial Retail Stores, that supply essential sectors, including convenience stores, pet supply 
stores, auto supplies and repair, hardware and home improvement, and home appliance retailers 

• Workers supporting the entertainment industries, studios, and other related establishments, 
provided they follow covid-19 public health guidance around social distancing. 

• Workers critical to operating Rental Car companies that facilitate continuity of operations for 
essential workforces, and other essential travel 

• Workers that provide or determine eligibility for food, shelter, in-home supportive services, child 
welfare, adult protective services and social services, and other necessities of life for economically 
disadvantaged or otherwise needy individuals (including family members) 

• Professional services, such as legal or accounting services, when necessary to assist in compliance 
with legally mandated activities and critical sector services 

• Faith based services that are provided through streaming or other technology 
• Laundromats and laundry services 
• Workers at animal care facilities that provide food, shelter, veterinary and/or routine care and other 

necessities of life for animals. 

 

 

CRITICAL MANUFACTURING 
Sector Profile 

The Critical Manufacturing Sector identifies several industries to serve as the core of the sector: Primary 
Metals Manufacturing, Machinery Manufacturing, Electrical Equipment, Appliance, and Component 
Manufacturing, Transportation Equipment Manufacturing Products made by these manufacturing 
industries are essential to many other critical infrastructure sectors.  

 

Essential Workforce 
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• Workers necessary for the manufacturing of materials and products needed for medical supply chains, 
transportation, energy, communications, food and agriculture, chemical manufacturing, nuclear 
facilities, the operation of dams, water and wastewater treatment, emergency services, and the defense 
industrial base. 

 

 

HAZARDOUS MATERIALS 
Essential Workforce 

• Workers at nuclear facilities, workers managing medical waste, workers managing waste from 
pharmaceuticals and medical material production, and workers at laboratories processing test kits 

• Workers who support hazardous materials response and cleanup 
• Workers who maintain digital systems infrastructure supporting hazardous materials management 

operations 

 

 

FINANCIAL SERVICES 
Sector Profile 

The Financial Services Sector includes thousands of depository institutions, providers of investment 
products, insurance companies, other credit and financing organizations, and the providers of the 
critical financial utilities and services that support these functions. Financial institutions vary widely in 
size and presence, ranging from some of the world’s largest global companies with thousands of 
employees and many billions of dollars in assets, to community banks and credit unions with a small 
number of employees serving individual communities. Whether an individual savings account, financial 
derivatives, credit extended to a large organization, or investments made to a foreign country, these 
products allow customers to: Deposit funds and make payments to other parties; Provide credit and 
liquidity to customers; Invest funds for both long and short periods; Transfer financial risks between 
customers. 

 

Essential Workforce 

• Workers who are needed to process and maintain systems for processing financial transactions and 
services (e.g., payment, clearing, and settlement; wholesale funding; insurance services; and capital 
markets activities) 

• Workers who are needed to provide consumer access to banking and lending services, including 
ATMs, and to move currency and payments (e.g., armored cash carriers) 

• Workers who support financial operations, such as those staffing data and security operations 
centers 
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CHEMICAL 
Sector Profile 

The Chemical Sector—composed of a complex, global supply chain—converts various raw materials into 
diverse products that are essential to modern life. Based on the end product produced, the sector can 
be divided into five main segments, each of which has distinct characteristics, growth dynamics, 
markets, new developments, and issues: Basic chemicals; Specialty chemicals; Agricultural chemicals; 
Pharmaceuticals; Consumer products 

 

Essential Workforce 

• Workers supporting the chemical and industrial gas supply chains, including workers at chemical 
manufacturing plants, workers in laboratories, workers at distribution facilities, workers who 
transport basic raw chemical materials to the producers of industrial and consumer goods, including 
hand sanitizers, food and food additives, pharmaceuticals, textiles, and paper products. 

• Workers supporting the safe transportation of chemicals, including those supporting tank truck 
cleaning facilities and workers who manufacture packaging items 

• Workers supporting the production of protective cleaning and medical solutions, personal 
protective equipment, and packaging that prevents the contamination of food, water, medicine, 
among others essential products 

• Workers supporting the operation and maintenance of facilities (particularly those with high risk 
chemicals and/ or sites that cannot be shut down) whose work cannot be done remotely and 
requires the presence of highly trained personnel to ensure safe operations, including plant contract 
workers who provide inspections 

• Workers who support the production and transportation of chlorine and alkali manufacturing, 
single-use plastics, and packaging that prevents the contamination or supports the continued 
manufacture of food, water, medicine, and other essential products, including glass container 
manufacturing 

 

 

DEFENSE INDUSTRIAL BASE 

Sector Profile 

The Defense Industrial Base Sector is the worldwide industrial complex that enables research and 
development, as well as design, production, delivery, and maintenance of military weapons systems, 
subsystems, and components or parts, to meet U.S. military requirements. The Defense Industrial Base 
partnership consists of Department of Defense components, Defense Industrial Base companies and 
their subcontractors who perform under contract to the Department of Defense, companies providing 
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incidental materials and services to the Department of Defense, and government-owned/contractor-
operated and government-owned/government-operated facilities. Defense Industrial Base companies 
include domestic and foreign entities, with production assets located in many countries. The sector 
provides products and services that are essential to mobilize, deploy, and sustain military operations.  

 

Essential Workforce 

• Workers who support the essential services required to meet national security commitments to the 
federal government and U.S. Military. These individuals, include but are not limited to, aerospace; 
mechanical and software engineers, manufacturing/production workers; IT support; security staff; 
security personnel; intelligence support, aircraft and weapon system mechanics and maintainers 

• Personnel working for companies, and their subcontractors, who perform under contract to the 
Department of Defense providing materials and services to the Department of Defense, and 
government-owned/contractor-operated and government-owned/government-operated facilities 
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U.S. Department of Homeland Security 
Cybersecurity & Infrastructure Security Agency 
Office of the Director 
Washington, DC 20528 

March 19, 2020 

MEMORANDUM ON IDENTIFICATION OF ESSENTIAL CRITICAL 
INFRASTRUCTURE WORKERS DURING COVID-19 RESPONSE 

FROM: Christopher C. Krebs 
Director 
Cybersecurity and Infrastructure Security Agency (CISA) 

As the Nation comes together to slow the spread of COVID-19, on March 16th, the President issued 
updated Coronavirus Guidance for America. This guidance states that: 

“If you work in a critical infrastructure industry, as defined by the Department of 
Homeland Security, such as healthcare services and pharmaceutical and food supply, you 
have a special responsibility to maintain your normal work schedule.” 

The Cybersecurity and Infrastructure Security Agency (CISA) executes the Secretary of Homeland 
Security’s responsibilities as assigned under the Homeland Security Act of 2002 to provide strategic 
guidance, promote a national unity of effort, and coordinate the overall federal effort to ensure the 
security and resilience of the Nation's critical infrastructure. CISA uses trusted partnerships with 
both the public and private sectors to deliver infrastructure resilience assistance and guidance to a 
broad range of partners.  

In accordance with this mandate, and in collaboration with other federal agencies and the private 
sector, CISA developed an initial list of “Essential Critical Infrastructure Workers” to help State and 
local officials as they work to protect their communities, while ensuring continuity of functions 
critical to public health and safety, as well as economic and national security. The list can also 
inform critical infrastructure community decision-making to determine the sectors, sub-sectors, 
segments, or critical functions that should continue normal operations, appropriately modified to 
account for Centers for Disease Control (CDC) workforce and customer protection guidance. 

The attached list identifies workers who conduct a range of operations and services that are essential 
to continued critical infrastructure viability, including staffing operations centers, maintaining and 
repairing critical infrastructure, operating call centers, working construction, and performing 
management functions, among others. The industries they support represent, but are not necessarily 
limited to, medical and healthcare, telecommunications, information technology systems, defense, 
food and agriculture, transportation and logistics, energy, water and wastewater, law enforcement, 
and public works. 
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We recognize that State, local, tribal, and territorial governments are ultimately in charge of 
implementing and executing response activities in communities under their jurisdiction, while the 
Federal Government is in a supporting role. As State and local communities consider 
COVID-19-related restrictions, CISA is offering this list to assist prioritizing activities related to 
continuity of operations and incident response, including the appropriate movement of critical 
infrastructure workers within and between jurisdictions. 

Accordingly, this list is advisory in nature. It is not, nor should it be considered to be, a federal 
directive or standard in and of itself. 

In addition, these identified sectors and workers are not intended to be the authoritative or exhaustive 
list of critical infrastructure sectors and functions that should continue during the COVID-19 
response. Instead, State and local officials should use their own judgment in using their authorities 
and issuing implementation directives and guidance. Similarly, critical infrastructure industry 
partners will use their own judgment, informed by this list, to ensure continued operations of critical 
infrastructure services and functions. All decisions should appropriately balance public safety while 
ensuring the continued delivery of critical infrastructure services and functions. 

CISA will continue to work with you and our partners in the critical infrastructure community to 
update this list as the Nation’s response to COVID-19 evolves. We also encourage you to submit 
how you might use this list so that we can develop a repository of use cases for broad sharing across 
the country. 

Should you have questions about this list, please contact CISA at CISA.CAT@cisa.dhs.gov. 

Attachment: “Guidance on the Essential Critical Infrastructure Workforce: Ensuring Community 
and National Resilience in COVID-19 Response” 
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Guidance on the Essential Critical Infrastructure Workforce: 
Ensuring Community and National Resilience in COVID-19 
Response 
Version 1.0 (March 19, 2020) 

THE IMPORTANCE OF ESSENTIAL CRITICAL INFRASTRUCTURE WORKERS 
Functioning critical infrastructure is imperative during the response to the COVID-19 emergency for both public health 
and safety as well as community well-being. Certain critical infrastructure industries have a special responsibility in 
these times to continue operations.   

This guidance and accompanying list are intended to support State, Local, and industry partners in identifying the 
critical infrastructure sectors and the essential workers needed to maintain the services and functions Americans 
depend on daily and WKDW�need to be able to operate resiliently during the COVID-19 pandemic response. 

This document gives guidance to 6tate, local, tribal, and territorial jurisdictions and the private sector on defining 
essential critical infrastructure workers. Promoting the ability of such workers to continue to work during periods of 
community restriction, access management, social distancing, or closure orders/directives is crucial to community 
resilience and continuity of essential functions. 

CONSIDERATIONS FOR GOVERNMENT AND BUSINESS 
This list was developed in consultation with federal agency partners, industry experts, and 6tate and local officials, 
and is based on several key principles: 

�� Response efforts to the COVID-19 pandemic are locally executed, 6tate managed, and federally supported

�� Everyone should follow guidance from the CDC, as well as 6tate and local government officials� regarding�
strategies to limit disease spread.

�� Workers should be encouraged to work remotely when possible and focus on core business activities. In-
person, non-mandatory activities should be delayed until the resumption of normal operations.

�� When continuous remote work is not possible, businesses should enlist strategies to reduce the likelihood of�
spreading the disease. This includes� but is not QHFHVVDULO\�limited to� separating staff by off-setting shift 
hours or days�and/or social distancing. These steps can preserve the workforce and allow operations to 
continue.
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5. All organizations should implement their business continuity and pandemic plans, or put plans in place if they
do not exist. Delaying implementation is not advised and puts at risk the viability of the business and the
health and safety of the employees.

6. In the modern economy, reliance on technology and just-in-time supply chains means that certain workers
must be able to access certain sites, facilities, and assets to ensure continuity of functions.

7. Government employees, such as emergency managers, and the business community need to establish and
maintain lines of communication.

8. When government and businesses engage in discussions about critical infrastructure workers, they need to
consider the implications of business operations beyond the jurisdiction where the asset or facility is located.
Businesses can have sizeable economic and societal impacts as well as supply chain dependencies that are
geographically distributed.

9. Whenever possible, jurisdictions should align access and movement control policies related to critical
infrastructure workers to lower the burden of workers crossing jurisdictional boundaries.

IDENTIFYING ESSENTIAL CRITICAL INFRASTRUCTURE WORKERS  
The following list of sectors and identified essential critical infrastructure workers are an initial recommended set and 
are intended to be overly inclusive reflecting the diversity of industries across the United States. CISA will continually 
solicit and accept feedback on the list (both sectors/sub sectors and identified essential workers) and will evolve the 
list in response to stakeholder feedback. We will also use our various stakeholder engagement mechanisms to work 
with partners on how they are using this list and share those lessons learned and best practices broadly. We ask that 
you share your feedback, both positive and negative on this list so we can provide the most useful guidance to our 
critical infrastructure partners.  Feedback can be sent to CISA.CAT@CISA.DHS.GOV.  
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HEALTHCARE / PUBLIC HEALTH 
x Workers providing COVID-19 testing; Workers that perform critical clinical research needed for COVID-19

response
x Caregivers (e.g., physicians, dentists, psychologists, mid-level practitioners, nurses and assistants, infection

control and quality assurance personnel, pharmacists, physical and occupational therapists and assistants,
social workers, speech pathologists and diagnostic and therapeutic technicians and technologists)

x Hospital and laboratory personnel (including accounting, administrative, admitting and discharge, engineering,
epidemiological, source plasma and blood donation, food service, housekeeping, medical records, information
technology and operational technology, nutritionists, sanitarians, respiratory therapists, etc.)

x Workers in other medical facilities (including Ambulatory Health and Surgical, Blood Banks, Clinics, Community
Mental Health, Comprehensive Outpatient rehabilitation, End Stage Renal Disease, Health Departments, Home
Health care, Hospices, Hospitals, Long Term Care, Organ Pharmacies, Procurement Organizations, Psychiatric
Residential, Rural Health Clinics and Federally Qualified Health Centers)

x Manufacturers, technicians, logistics and warehouse operators, and distributors of medical equipment,
personal protective equipment (PPE), medical gases, pharmaceuticals, blood and blood products, vaccines,
testing materials, laboratory supplies, cleaning, sanitizing, disinfecting or sterilization supplies, and tissue and
paper towel products

x Public health / community health workers, including those who compile, model, analyze and communicate
public health information

x Blood and plasma donors and the employees of the organizations that operate and manage related activities
x Workers that manage health plans, billing, and health information, who cannot practically work remotely
x Workers who conduct community-based public health functions, conducting epidemiologic surveillance,

compiling, analyzing and communicating public health information, who cannot practically work remotely
x Workers performing cybersecurity functions at healthcare and public health facilities, who cannot practically

work remotely
x Workers conducting research critical to COVID-19 response
x Workers performing security, incident management, and emergency operations functions at or on behalf of

healthcare entities including healthcare coalitions, who cannot practically work remotely
x Workers who support food, shelter, and social services, and other necessities of life for economically

disadvantaged or otherwise needy individuals, such as those residing in shelters
x Pharmacy employees necessary for filling prescriptions
x Workers performing mortuary services, including funeral homes, crematoriums, and cemetery workers
x Workers who coordinate with other organizations to ensure the proper recovery, handling, identification,

transportation, tracking, storage, and disposal of human remains and personal effects; certify cause of death;
and facilitate access to mental/behavioral health services to the family members, responders, and survivors of
an incident
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LAW ENFORCEMENT, PUBLIC SAFETY, FIRST RESPONDERS 
x Personnel in emergency management, law enforcement, Emergency Management Systems, fire, and

corrections, including front line and management
x Emergency Medical Technicians
x 911 call center employees
x Fusion Center employees
x Hazardous material responders from government and the private sector.
x Workers – including contracted vendors -- who maintain digital systems infrastructure supporting law

enforcement and emergency service operations.

FOOD AND AGRICULTURE 
x Workers supporting groceries, pharmacies and other retail that sells food and beverage products
x Restaurant carry-out and quick serve food operations - Carry-out and delivery food employees
x Food manufacturer employees and their supplier employees—to include those employed in food processing

(packers, meat processing, cheese plants, milk plants, produce, etc.) facilities; livestock, poultry, seafood
slaughter facilities; pet and animal feed processing facilities; human food facilities producing by-products for
animal food; beverage production facilities; and the production of food packaging

x Farm workers to include those employed in animal food, feed, and ingredient production, packaging, and
distribution; manufacturing, packaging, and distribution of veterinary drugs; truck delivery and transport; farm
and fishery labor needed to produce our food supply domestically

x Farm workers and support service workers to include those who field crops; commodity inspection; fuel ethanol
facilities; storage facilities; and other agricultural inputs

x Employees and firms supporting food, feed, and beverage distribution, including warehouse workers, vendor-
managed inventory controllers and blockchain managers

x Workers supporting the sanitation of all food manufacturing processes and operations from wholesale to retail
x Company cafeterias - in-plant cafeterias used to feed employees
x Workers in food testing labs in private industries and in institutions of higher education
x Workers essential for assistance programs and government payments
x Employees of companies engaged in the production of chemicals, medicines, vaccines, and other substances

used by the food and agriculture industry, including pesticides, herbicides, fertilizers, minerals, enrichments,
and other agricultural production aids

x Animal agriculture workers to include those employed in veterinary health; manufacturing and distribution of
animal medical materials, animal vaccines, animal drugs, feed ingredients, feed, and bedding, etc.;
transportation of live animals, animal medical materials; transportation of deceased animals for disposal;
raising of animals for food; animal production operations; slaughter and packing plants and associated
regulatory and government workforce

x Workers who support the manufacture and distribution of forest products, including, but not limited to timber,
paper, and other wood products

x Employees engaged in the manufacture and maintenance of equipment and other infrastructure necessary to
agricultural production and distribution
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ENERGY 
Electricity industry: 

x Workers who maintain, ensure, or restore the generation, transmission, and distribution of electric power,�
including call centers, utility workers, reliability engineers and fleet maintenance technicians

x Workers needed for safe and secure operations at nuclear generation
x Workers at generation, transmission� and electric blackstart facilities
x Workers at Reliability Coordinator (RC), Balancing Authorities (BA), and primary and backup Control Centers

(CC), including but not limited to independent system operators, regional transmission organizations, and�
balancing authorities

x Mutual assistance personnel
x IT and OT technology staff – for EMS (Energy Management Systems) and Supervisory Control and Data�

Acquisition (SCADA) systems, and utility data centers; Cybersecurity engineers; cybersecurity risk management
x Vegetation management crews and traffic workers who support
x Environmental remediation/monitoring technicians
x Instrumentation, protection, and control technicians

Petroleum workers: 
x Petroleum product storage, pipeline, marine transport, terminals, rail transport, road transport
x Crude oil storage facilities, pipeline, and marine transport
x Petroleum refinery facilities
x Petroleum security operations center employees and workers who support emergency response services
x Petroleum operations control rooms/centers
x Petroleum drilling, extraction, production, processing, refining, terminal operations, transporting, and retail for

use as end-use fuels or feedstocks for chemical manufacturing
x Onshore and offshore operations for maintenance and emergency response
x Retail fuel centers such as gas stations and truck stops, and the distribution systems that support them

Natural and propane gas workers: 
x Natural gas transmission and distribution pipelines, including compressor stations
x Underground storage of natural gas
x Natural gas processing plants, and those that deal with natural gas liquids
x Liquefied Natural Gas (LNG) facilities
x Natural gas security operations center, natural gas operations dispatch and control rooms/centers natural gas

emergency response and customer emergencies, including natural gas leak calls
x Drilling, production, processing, refining, and transporting natural gas for use as end-use fuels, feedstocks for

chemical manufacturing, or use in electricity generation
x Propane gas dispatch and control rooms and emergency response and customer emergencies, including

propane leak calls
x Propane gas service maintenance and restoration, including call centers
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x Processing, refining, and transporting natural liquids, including propane gas, for use as end-use fuels or
feedstocks for chemical manufacturing

x Propane gas storage, transmission, and distribution centers

WATER AND WASTEWATER 
Employees needed to operate and maintain drinking water and wastewater/drainage infrastructure, including: 

x Operational staff at water authorities
x Operational staff at community water systems
x Operational staff at wastewater treatment facilities
x Workers repairing water and wastewater conveyances and performing required sampling or monitoring
x Operational staff for water distribution and testing
x Operational staff at wastewater collection facilities
x Operational staff and technical support for SCADA Control systems
x Chemical disinfectant suppliers for wastewater and personnel protection
x Workers that maintain digital systems infrastructure supporting water and wastewater operations

TRANSPORTATION AND LOGISTICS 
x Employees supporting or enabling transportation functions, including dispatchers, maintenance and repair

technicians, warehouse workers, truck stop and rest area workers, and workers that maintain and inspect
infrastructure (including those that require cross-border travel)

x Employees of firms providing services that enable logistics operations, including cooling, storing, packaging,
and distributing products for wholesale or retail sale or use.

x Mass transit workers
x Workers responsible for operating dispatching passenger, commuter and freight trains and maintaining rail

infrastructure and equipment
x Maritime transportation workers - port workers, mariners, equipment operators
x Truck drivers who haul hazardous and waste materials to support critical infrastructure, capabilities, functions,

and services
x Automotive repair and maintenance facilities
x Manufacturers and distributors (to include service centers and related operations) of packaging materials,

pallets, crates, containers, and other supplies needed to support manufacturing, packaging staging and
distribution operations

x Postal and shipping workers, to include private companies
x Employees who repair and maintain vehicles, aircraft, rail equipment, marine vessels, and the equipment and

infrastructure that enables operations that encompass movement of cargo and passengers
x Air transportation employees, including air traffic controllers, ramp personnel, aviation security, and aviation

management
x Workers who support the maintenance and operation of cargo by air transportation, including flight crews,

maintenance, airport operations, and other on- and off- airport facilities workers
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PUBLIC WORKS 
x Workers who support the operation, inspection, and maintenance of essential dams, locks and levees
x Workers who support the operation, inspection, and maintenance of essential public works facilities and

operations, including bridges, water and sewer main breaks, fleet maintenance personnel, construction of
critical or strategic infrastructure, traffic signal maintenance, emergency location services for buried utilities,
maintenance of digital systems infrastructure supporting public works operations, and other emergent issues

x Workers such as plumbers, electricians, exterminators, and other service providers who provide services that
are necessary to maintaining the safety, sanitation, and essential operation of residences

x Support, such as road and line clearing, to ensure the availability of needed facilities, transportation, energy
and communications

x Support to ensure the effective removal, storage, and disposal of residential and commercial solid waste and
hazardous waste

COMMUNICATIONS AND INFORMATION TECHNOLOGY 
Communications: 

x Maintenance of communications infrastructure- including privately owned and maintained communication
systems- supported by technicians, operators, call-centers, wireline and wireless providers, cable service
providers, satellite operations, undersea cable landing stations, Internet Exchange Points, and manufacturers
and distributors of communications equipment

x Workers who support radio, television, and media service, including, but not limited to front line news
reporters, studio, and technicians for newsgathering and reporting

x Workers at Independent System Operators and Regional Transmission Organizations, and Network Operations
staff, engineers and/or technicians to manage the network or operate facilities

x Engineers, technicians and associated personnel responsible for infrastructure construction and restoration,
including contractors for construction and engineering of fiber optic cables

x Installation, maintenance and repair technicians that establish, support or repair service as needed
x Central office personnel to maintain and operate central office, data centers, and other network office facilities
x Customer service and support staff, including managed and professional services as well as remote providers

of support to transitioning employees to set up and maintain home offices, who interface with customers to
manage or support service environments and security issues, including payroll, billing, fraud, and
troubleshooting

x Dispatchers involved with service repair and restoration

Information Technology: 
x Workers who support command centers, including, but not limited to Network Operations Command Center,

Broadcast Operations Control Center and Security Operations Command Center
x Data center operators, including system administrators, HVAC & electrical engineers, security personnel, IT

managers, data transfer solutions engineers, software and hardware engineers, and database administrators
x Client service centers, field engineers, and other technicians supporting critical infrastructure, as well as
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manufacturers and supply chain vendors that provide hardware and software, and information technology 
equipment (to include microelectronics�DQG�VHPLFRQGXFWRUV) for critical infrastructure

x Workers responding to cyber incidents involving critical infrastructure, including medical facilities, SLTT
governments and federal facilities, energy and utilities, and banks and financial institutions, and other critical
infrastructure categories and personnel

x Workers supporting the provision of essential global, national and local infrastructure for computing services
(incl. cloud computing services), business infrastructure, web-based services, and critical manufacturing

x Workers supporting communications systems and information technology used by law enforcement, public
safety, medical, energy and other critical industries

x Support required for continuity of services, including janitorial/cleaning personnel

OTHER COMMUNITY-BASED GOVERNMENT OPERATIONS AND ESSENTIAL 
FUNCTIONS 

x Workers to ensure continuity of building functions
x Security staff to maintain building access control and physical security measures
x Elections personnel
x Federal, State, and Local, Tribal, and Territorial employees who support Mission Essential Functions and�

communications networks
x Trade Officials (FTA negotiators; international data flow administrators)
x Weather forecasters
x Workers that maintain digital systems infrastructure supporting other critical government operations
x Workers at operations centers necessary to maintain other essential functions
x Workers who support necessary credentialing, vetting and licensing operations for transportation workers
x Customs workers who are critical to facilitating trade in support of the national emergency response supply�

chain
x Educators supporting public and private K-12 schools, colleges, and universities for purposes of facilitating�

distance learning or performing other essential functions, if operating under rules for social distancing
x Hotel Workers where hotels are used for COVID-19 mitigation and containment measures

CRITICAL MANUFACTURING 
x Workers necessary for the manufacturing of materials and products needed for medical supply chains,�

transportation, energy, communications, food and agriculture, chemical manufacturing, nuclear facilities, the�
operation of dams, water and wastewater treatment, emergency services, and the defense industrial base.

HAZARDOUS MATERIALS 
x Workers at nuclear facilities, workers managing medical waste, workers managing waste from pharmaceuticals�

and medical material production, and workers at laboratories processing test kits
x Workers who support hazardous materials response and cleanup
x Workers who maintain digital systems infrastructure supporting hazardous materials management operations
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FINANCIAL SERVICES 
x Workers who are needed to process and maintain systems for processing financial transactions and services�

(e.g., payment, clearing, and settlement; wholesale funding; insurance services; and capital markets activities)
x Workers who are needed to provide consumer access to banking and lending services, including ATMs, and to�

move currency and payments (e.g., armored cash carriers)
x Workers who support financial operations, such as those staffing data and security operations centers

CHEMICAL 
x Workers supporting the chemical and industrial gas supply chains, including workers at chemical�manufacturing 

plants, workers in laboratories, workers at distribution facilities, workers who transport basic�raw chemical 
materials to the producers of industrial and consumer goods, including hand sanitizers, food and�food 
additives, pharmaceuticals, textiles, and paper products.

x Workers supporting the safe transportation of chemicals, including those supporting tank truck cleaning�
facilities and workers who manufacture packaging items

x Workers supporting the production of protective cleaning and medical solutions, personal protective�equipment, 
and packaging that prevents the contamination of food, water, medicine, among others essential�products

x Workers supporting the operation and maintenance of facilities (particularly those with high risk chemicals�and/
or sites that cannot be shut down) whose work cannot be done remotely and requires the presence of�highly 
trained personnel to ensure safe operations, including plant contract workers who provide inspections

x Workers who support the production and transportation of chlorine and alkali manufacturing, single-use�
plastics, and packaging that prevents the contamination or supports the continued manufacture of food, water,�
medicine, and other essential products, including glass container manufacturing

DEFENSE INDUSTRIAL BASE 
x Workers who support the essential services required to meet national security commitments to the federal�

government and U.S. Military. These individuals, include but are not limited to, aerospace; mechanical and�
software engineers, manufacturing/production workers; IT support; security staff; security personnel;�
intelligence support, aircraft and weapon system mechanics and maintainers

x Personnel working for companies, and their subcontractors, who perform under contract to the Department of�
Defense providing materials and services to the Department of Defense, and government-owned/contractor-
operated and government-owned/government-operated facilities
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Jeremiah D. Graham, CA Bar No. 313206 
11956 Bernardo Plaza Dr., Pmb 20968 
San Diego, CA 92128 
TELEPHONE: 619.633.5110 
FASCIMILE: 619.330.4579 
 

 
UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF CALIFORNIA 

 

ABIDING PLACE MINISTRIES, a Church; 

Plaintiff, 

       v. 

WILMA J. WOOTEN, Public Health Officer 
for San Diego County, in her official capacity; 
the COUNTY OF SAN DIEGO; and DOES 1 
through 100, inclusive,  

                                 Defendants. 
 
 
 

   
   CASE NO.  
 
   PLAINTIFF’S EX PARTE MOTION FOR  
   TEMPORARY RESTRAINING ORDER;  
   MEMORANDUM IN SUPPORT OF  
   PLAINTIFF’S MOTION FOR  
   TEMPORARY RESTRAINING ORDER; 
   [PROPOSED] TEMPORARY  
   RESTRAINING ORDER; CERTIFICATE 
   OF SERVICE 
 
 
 
 
 
   

Pursuant to Rules 7 and 65 of the Federal Rules of Civil Procedure, Plaintiff ABIDING 

PLACE MINISTRIES, and its members (Hereinafter, the “Church”), by and through its counsel, 

moves this Honorable Court for a temporary restraining order prohibiting Defendants from 

enforcing and implementing the “Order of the Health Officer and Emergency Regulations” 

promulgated by the Defendants on April 8, 2020 (hereinafter, the “Order,” attached to the Verified 

Complaint as Exhibit 1), which brings a sweeping ban on Assembly, and especially Religious 

Assembly, that (1) exceeds statutory authority, (2) is unconstitutional on-its-face and as applied, 

and (3) is arbitrary, unreasonable and oppressive.  

The provisions of the Order will cause irreparable harm to the Church unless restrained 

before this Sunday, as it will either prevent or disrupt the lawful assembly and free exercise of 

the Church, or unjustly cause the Church, and its members and Pastor, to suffer criminal charges 

and arrest for exercising their Constitutional Rights. As an immediate remedy, and to maintain 
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the status quo while more permanent solutions may be considered, Plaintiff respectfully requests 

the Court to enter a temporary restraining order enjoining Defendants from enforcing the Order 

against the Plaintiff at this Sunday’s meeting.  

This motion is supported by the attached Memorandum in Support of Plaintiff’s Motion 

for Temporary Restraining Order, the concurrently filed Verified Complaint, accompanying 

declarations, and the records and files in this action, as well as any additional submissions that 

may be requested or considered by the Court.  

 

Respectfully Submitted,    

 

DATED: 4/9/20     _________________________ 

San Diego, CA     Jeremiah Graham 
       11956 Bernardo Plaza Dr., Pmb 20968 

       San Diego, CA 92128 

T: (619) 633-5110 

jeremiahdgraham@gmail.com 

Attorney for Plaintiff 
ABIDING PLACE MINISTRIES 
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Jeremiah D. Graham  
CA Bar No. 313206 
11956 Bernardo Plaza Dr., Pmb 20968 
San Diego, CA 92128 
TELEPHONE: 619.633.5110 
FASCIMILE: 619.330.4579 
 

 

UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF CALIFORNIA 

 

ABIDING PLACE MINISTRIES, a Church; 

Plaintiff, 

       v. 

WILMA J. WOOTEN, Public Health Officer 
for San Diego County, in her official capacity; 
the COUNTY OF SAN DIEGO; and DOES 1 
through 100, inclusive,  

                                 Defendants. 
 
 
 

   
   CASE NO.  
 
   PLAINTIFF’S EX PARTE MOTION FOR  

   TEMPORARY RESTRAINING ORDER;  

   MEMORANDUM IN SUPPORT OF  

   PLAINTIFF’S MOTION FOR  

   TEMPORARY RESTRAINING ORDER; 

   [PROPOSED] TEMPORARY  

   RESTRAINING ORDER; CERTIFICATE 

   OF SERVICE 

 
 
 
 
 

   

MEMORANDUM IN SUPPORT OF PLAINTIFF’S  

MOTION FOR TEMPORARY RESTRAINING ORDER 

INTRODUCTION 

On April 8, 2020, the Public Health Officer for the County of San Diego promulgated and 

caused to be served on the Plaintiff an order titled “Order of the Health Officer and Emergency 

Regulations” promulgated by the Defendants on April 8, 2020 (hereinafter, the “Order,” attached 

to the Verified Complaint as Exhibit 1), which brings a sweeping ban on Assembly, and especially 

Religious Assembly, that (1) exceeds statutory authority, (2) is unconstitutional on-its-face and 

as applied, and (3) is arbitrary, unreasonable and oppressive.  

The Plaintiff, which is a Church, suing on its own behalf and to protect the interest of its 

members, respectfully asks this Court to issue a temporary restraining order to prevent irreparable 

harm that would otherwise occur on Easter Sunday, April 12, 2020, through this unlawful Order. 
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They request that the Court restore the rights that the laws and the Constitution afford them, 

protect their institution and their dignity, and enjoin this illegal and unconstitutional order.  

 At the outset of this memorandum, Plaintiff’s Counsel asks the Court to take judicial 

notice of the fact that Plaintiff and its counsel were made aware of this Order via e-mail at 6:19 

p.m. on April 8, 2020, and due to the emergency and irreparable harm that would suffer from 

allowing it to stand unchallenged, Plaintiff’s Counsel has had to work through the night to prepare 

this Verified Complaint and all other components of this Motion for a Temporary Restraining 

Order.  

FACTUAL BACKGROUND 

 As set forth in Plaintiff’s Verified Complaint, Plaintiff ABIDING PLACE MINISTRIES 

is a Church (Hereinafter, the “Church”), which was founded and duly organized under the laws 

of the State of California on February 21, 1986, and has ever since assembled as a Church in San 

Diego County on every Sunday, without exception. Furthermore, the Church holds real and 

sincere religious beliefs that it must physically assemble in one place on the Lord’s day, 

commonly referred to as Sunday, and that failure to assemble is an unconscionable violation of 

God’s commands.  

 The Church is a small congregation, normally having less than one hundred (100) persons 

at its Sunday meeting. The Church considers itself to be a family, and all its members work in 

close proximity with all other members during the week, being employed in essential sectors on 

their mission base and around the County.  

 In response to Covid-19, the Public Health Officer for the County of San Diego 

promulgated the Order, after repeated efforts by the Church to find a way to hold an assembly 

while advancing the Government’s interests. The Church has made it clear that they only seek to 

worship God freely but are willing to go to great lengths to enact measures that advance the 

government interests reflected in the Order.  

 However, despite these efforts, the Public Health Officer for the County of San Diego, 

and the County of San Diego, have informed the Church that if they assemble, no matter what 

precautions they take, they will be in violation of the Order, and the Order will be enforced against 
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them, including misdemeanor charges, and possible arrest, fine and imprisonment. The Public 

Health Officer and the County of San Diego have refused to meet with the Church to discuss 

possible alternatives, and have refused to consider extreme social distancing measures that the 

Church is willing to enact in order to uphold their supreme duty to obey God’s command to 

assemble.  

 This is a profound harm and goes to the heart of the First Amendment, as it is a prohibition 

of the Free Exercise of Religion and an abridgement of the right to peacefully assemble. Not only 

does the order impeded the Church’s right to freely exercise their religion, on its face or as applied 

it also seeks to shame the Church for seeking to act according to the dictates of their conscience. 

It prevents the Church from conducting its assembly in any manner, and comes into effect and is 

directed right at the most important assembly of the year: Resurrection Sunday, commonly 

referred to as Easter, which is the anniversary of the resurrection of Jesus Christ, and a time where 

the Church must assemble to rededicate their lives to God.  

 The Church has made three explicit proposals to the Public Health Officer, and a number 

of ancillary proposals, including enforcing social distancing at its services, requiring congregants 

to wear protective gear (including hazmat suits), assembling in vehicles, assembling by family 

units spread out over a large area and not permitted to interact with any other family units. The 

three specific proposals are attached to the Verified Complaint as Exhibits 3, 4 and 5. The Church 

is not seeking to be allowed to meet in reckless disregard of the government’s interest in slowing 

the spread of Covid-19, but rather with the willingness to go to great lengths to comport with that 

interest.  

 All other relevant facts and documentary exhibits are included with the Verified 

Complaint, and concurrently filed with this motion. Suffice it to say, the Church is challenging 

this Order now, which was sent to them via e-mail late yesterday evening (at 6:19 p.m. on April 

8, 2020) because of the extraordinary harm that would result if a temporary restraining order does 

not issue before this Sunday’s service.  

/// 

/// 
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ARGUMENT 

 To obtain a temporary restraining order (“TRO”) or a preliminary injunction, Plaintiff 

must show that (1) it “is likely to succeed on the merits;” (2) it “is likely to suffer irreparable 

harm in the absence of preliminary relief;” (3) “the balance of equities tips in [its] favor; and” 

(4) “an injunction is in the public interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 

20 (2008). Plaintiff can show that his challenge readily rises to this standard.  

A. Plaintiffs are Likely to Succeed on the Merits of their Claims. 

1. The Order violates the Health and Safety Code, because it exceeds the authority 

given to the Public Health Officer under the sections of that code which are 

cited to justify its existence.  

The order states that it is made by the Public Health Officer pursuant to Health and Safety 

Code sections 101040, 120175, and 120175.5(b). However, a reading of those sections of that 

Code shows that this type of order is far outside the scope of the authority given to the Public 

Health Officer.  

Code Section 101040 states, in relevant part: “(a) The local health officer may take any 

preventative measure that may be necessary to protect and preserve the public from any public 

health hazard during any… ‘state of emergency…’ (b) ‘Preventative measure’ means abatement, 

correction, removal or any other protective step that may be taken against any public health 

hazard…” (emphasis added). Abatement is governed by Health and Safety Code §§ 2060 – 

2067, and requires notice of a public nuisance and direction to abate the nuisance within a 

specified time. Correction and removal similarly require the existence of some readily defined 

public health threat that can be corrected and removed and is provided for by statute. As 

abatement, correction and removal are defined and limited by provisions of the Health and Safety 

Code, and ordinarily exercised by a board of trustees, but in case of emergency allowed to be 

exercised by the Public Health Officer, “other protective steps” must also be provided by statute.  

Similarly, Code Section 120175 allows the Public Health Officer to take “measures… 

necessary… to prevent…” Those are the same words as “preventative measure that may be 

necessary,” which is already defined in Section 101040(b), and described above. Neither of these 
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two sections give the Public Health Officer the authority to promulgate countywide rules that 

affect a vast number of persons who have had no exposure to disease at all.  

Finally, then, we must look to section 120175.5(b), the last section cited, which states: 

“…the local health officer may issue orders to other governmental entities within the local 

health officer’s jurisdiction to take any action the local health officer deems necessary to control 

the spread of communicable disease” (emphasis added). This section cannot be read to grant the 

local health officer the authority to issue orders to every person in the County, which is the scope 

of the order challenged in this motion.  

Therefore, the Public Health Officer has exceeded the authority of the statutes given to 

justify the Order, and the Order must be temporarily restrained.  

2. The Order, on its face or as applied, violates the First Amendment Free Exercise 

and Assembly Clauses, and the Fifth Amendment Due Proess.  

i. Free Exercise 

Neutral laws of general applicability can burden the Free Exercise Right only when they 

are actually neutral, actually general, and do not implicate other fundamental Constitutional 

rights. See Employment Division v. Smith, 494 U.S. 872 (1990). If they are not neutral, not general, 

and/or implicate other fundamental Constitutional rights, then strict scrutiny applies, and the 

government must show that its actions are narrowly tailored and the least restrictive means to 

achieve a compelling objective. Id.; See also, Sherbert v. Verner, 374 U.S. 398 (1963).  

The Order is not neutral because it singles out religious activity for special treatment. 

While allowing every other category of essential activity to be conducted with the simple 

requirements that they enact social distancing and increased sanitation standards, and having far 

more than one-hundred-and-fifty (150) other categories of exemptions, the Order singles out 

“faith based services” and only allows them to be provided “via streaming or other technology.” 

That is not neutral.  

The Order is not generally applicable because, as was just stated, there are over one-

hundred-and-fifty (150) broad categories of exemptions where gatherings are allowed with only 

two restrictions: (1) the ability to enact social distancing, and (2) increased sanitation standards. 
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The Church has shown in its Verified Complaint, and the attached exhibits, that it can enact social 

distancing and santiation standards that go beyond what is required of any other business.  

Even if the Order were neutral and generally applicable, which it is not, the Supreme Court 

has held that “the First Amendment bars application of a neutral generally applicable law to 

religiously motivated conduct… on the ground that… not the Free Exercise Clause alone, but that 

Clause in conjunction with other constitutional protections.” Employment Division v. Smith, 

supra, at 881. Here, as shown below, there are other constitutional protections implicated, 

especially considering that the Order singles out “gatherings,” which in themselves are protected 

by the Assembly Clause of the First Amendment, and Article I, §3(a) of the California 

Constitution. That brings us back to the lease restrictive means test announced set forth Sherbert.  

Here, the Plaintiff has proposed several means that accomplish the government’s interest 

and are less restrictive on their Constitutional Rights. As such, they are likely to succeed on the 

merits.  

ii. Assembly 

The right of the citizens of the United States of America to peacefully assemble cannot be 

abridged. And, the citizens of California have a right to freely assemble. This Order abridges that 

right by prohibiting all “gatherings” or one or more people. While the Supreme Court has allowed 

time, place and manner restrictions for gatherings on public property, it has held that those 

restrictions must be (1) content neutral, (2) narrowly tailored, and (3) leave open “ample 

alternative channels.” See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (internal 

citations omitted).  

Here, the prohibition on gathering is not content neutral, as the Order arbitrarily decides 

what types of gatherings are “essential” and what type are “not essential,” and then arbitrarily 

decides that “faith based” gatherings are “not essential,” without clearly declaring the standard 

for that decision, and despite the fact that they should be entitled to a higher degree of protection 

because of the First Amendment Free Exercise Clause.  

Furthermore, the prohibition is not narrowly tailored, because it broadly bans all 

“gatherings,” and does not provide a less restrictive alternative for “gatherings” that are able to 
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protect and advance the government’s interest through alternative means, as were proposed by 

Plaintiff in this case. Furthermore, it broadly exempts over one-hundred-and-fifty (150) broad 

bulleted categories of assemblies.  

Finally, there is no alternative channel left open, as the ability to assemble for the purposes 

of Church is completely prohibited, whether the assembly takes place on private property, in an 

open field, or with all members confined to their vehicles. As set forth in the Verified Complaint, 

the Public Health Officer was unwilling to consider any kind of alternatives to an outright ban on 

the Church’s Assembly.   

iii. Due Process 

Finally, for the section on its unconstitutionality, this order is a violation of the Church’s 

Fifth Amendment Right to Due Process.  

Due to a scarcity of time, Counsel cannot fully brief this or the other issues preceding and 

following this but asks the Court to look at the Verified Complaint and see that a number of Due 

Process rights are implicated by this Order. Furthermore, when asked to meet with the Church 

and its Pastor to discuss alternatives, the Public Health Officer and County Counsel outright 

refused. There was no opportunity for a hearing before the deprivation of these rights, just an 

impermissible executive fiat. Counsel wishes to remind the Court that public safety has always 

been the justification for acts considered repugnant to the Constitution, including the incarceration 

of an entire race in Korematsu v. United States, 323 U.S. 214 (1944) (overruled by dicta in Trump 

v. Hawaii, 585 U.S. __ [2018]).  

3. The Order, on its face or as applied, is arbitrary, unreasonable and oppressive.  

Consider the following hypotheticals:  

Under the Order, on its face or as applied, an individual who is asymptomatic, but a 

potential Covid-19 carrier,  who lives on one end of the County can travel across the County to 

pick up an item in stock at a home improvement store on the other side of the County, stopping 

to pick up food from a restaurant in one city, pumping gas at a fuel station and purchasing 

refreshments from a convenience store in another, then gather at his relative’s house in even 

another part of the County, and then return home, stopping at the grocery store on his way, and 
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although he has gathered and spread germs far and wide, he is not in violation of the Order, 

because all of his activities are exempted from the order even though none of his activities are 

explicitly protected by the Constitution.  

Under the Order, on its face or as applied, another man who is asymptomatic, but a 

potential Covid-19 carrier, can drop his clothes off at a public laundromat in the morning, go to 

work at an “essential” job selling cannabis at a cannabis retail distributor, alongside coworkers 

from other parts of the County, interacting with germs from a large number of customers arriving 

from different parts of the County, and then go for a walk in a public park near his home, before 

returning to the public laundromat, picking up and spreading germs at all of these places, and he 

is not in violation of the Order, because all of his activities are exempted from the order even 

though none of his activities are explicitly protected by the Constitution.  

Under the Order, on its face or as applied, an individual who is asymptomatic, but a 

potential Covid-19 carrier, can take public transportation around the County, go to a group therapy 

session, stop on her way home to donate blood, drop a prescription off at a pharmacy, step into a 

bank to open a new account, stop off at the post office to mail a package, and then start a job 

providing cleaning services to houses all around the County, picking up and spreading germs at 

all of these places, and she is not in violation of the Order, because all of her activities are 

exempted from the order even though none of her activities are explicitly protected by the 

Constitution.  

 However, a woman who otherwise remains in her home cannot exercise her 

Constitutionally protected right to Free Exercise of Religion by attending Church (as demanded 

by her conscience), even if she maintains the strictest standards of social distancing and 

sanitization, including remaining in her vehicle during Church, or wearing a hazmat suit, and 

spreading her germs as little as possible.  

B. The Church is likely to suffer irreparable harm unless a temporary restraining order 

is issued as quickly as possible. 

Resurrection Sunday, commonly referred to as “Easter,” only happens once per year, and 

is considered the most important Assembly date by the Church. Unless a temporary restraining 
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order is issued, the Church’s Constitutional Right to Assemble and Freely Exercise their Religion 

will be violated, by an executive order that provides little notice and no possible alternatives. 

Among other things, the Order will hurt the Church and its members, prevent or disrupt them 

from acting according to the dictates of their conscience, not allow them to go to extraordinary 

lengths to protect the public interest in the exercise of the dictates of their conscience, interfere 

with a High Holy Day, Holy Convocation, and Sacred Ceremony when there are several less 

restrictive means of achieving the government’s interest, and allow an unlawful, overbroad, vague 

and excessive administrative action to be enforced against the highest form of Constitutionally 

protected activities.   

These harms cannot be remedied through damages.  

C. The balance of equities weighs in the Church’s favor because they have gone to great 

lengths trying to work out a solution with the County before being forced into 

seeking this temporary restraining order.  

The Church has done everything possible to avoid having to seek a temporary restraining 

order, even being willing to allow the County Health Officer to place any manner of restrictions 

on their assembly, and mere days before the planned Assembly, in the late evening hours, when 

any chance of relief was almost entirely extinguished, the County Health Officer promulgated a 

new order that seems to have been crafted as a response to the Church’s proposals. Where the 

Church proposed to meet in socially distanced family units of less than ten (10), in accordance 

with the Public Health Officer’s prior order, the Public Health Officer reduced the number 

allowed in a gathering to one. Where the Church proposed to meet in vehicles, the Public Health 

Officer explicitly forbade meetings in vehicles.  

While this might be coincidental, it does not change the fact that the Church has gone to 

extraordinary lengths, including extended negotiations with the Sheriff’s Office prior to receiving 

their first communication from the Public Health Officer. 

And, on top of all of that, the Public Health Officer is likely overstepping her authority as 

provided by the statutes she cites justifying the Order, and the Church is seeking to uphold the 

highest type of constitutional right, two explicitly protected rights.  
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D. An injunction is in the public interest because it upholds the rights protected by the 

Constitution and prevents an unconstitutional and unlawful overreach by a Public 

Health Officer.  

“[I]t is always in the public interest to prevent the violation of a party’s constitutional 

rights.” See Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012). And, the Government’s 

interest in slowing the spread of Covid-19 can be achieved through the same types of restrictions 

placed on other businesses and activities they exempt – businesses and activities that include 

“gatherings,” but are by and large not otherwise protected by the Constitution.  

 

CONCLUSION 

 For the foregoing reasons, and others that should be obvious to the Court and flow as the 

natural and apparent out currents from the foregoing reasons, the Court should grant Plaintiff’s 

application for a temporary restraining order.  

   

Respectfully Submitted,    

 

DATED: 4/9/20     _________________________ 

San Diego, CA     Jeremiah Graham 

       11956 Bernardo Plaza Dr., Pmb 20968 

       San Diego, CA 92128 

T: (619) 633-5110 

jeremiahdgraham@gmail.com 

Attorney for Plaintiff 
ABIDING PLACE MINISTRIES 
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&DO��+HDOWK�	�6DIHW\�&RGH�����������������������������������������������������������������������������������������������
&DO��+HDOWK�	�6DIHW\�&RGH�����������������������������������������������������������������������������������������������
&DO��+HDOWK�	�6DIHW\�&RGH�����������������������������������������������������������������������������������������������
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� 3ODLQWLII�$ELGLQJ�3ODFH�0LQLVWULHV¶�H[�SDUWH�DSSOLFDWLRQ�>(&)��@�IRU�D�WHPSRUDU\�

UHVWUDLQLQJ�RUGHU��³752´��VKRXOG�EH�GHQLHG���

,�� ,QWURGXFWLRQ�
'HIHQGDQW�&RXQW\�RI�6DQ�'LHJR��³&RXQW\´���OLNH�PXFK�RI�WKH�ZRUOG��LV�WU\LQJ�WR�

FRQWDLQ�D�RQFH�LQ�D�OLIHWLPH�SXEOLF�KHDOWK�HPHUJHQF\��WKH�JOREDO�&29,'����SDQGHPLF��

7KH�6WDWH�RI�&DOLIRUQLD��³6WDWH´��DQG�WKH�&RXQW\�KDYH�LVVXHG�QXPHURXV�SXEOLF�KHDOWK�

RUGHUV��LQ�DQ�HIIRUW�WR�VWHP�WKH�VSUHDG�RI�WKH�YLUXV�DQG�WR�VORZ�WKH�JURZWK�UDWH�RI�WKH�

QXPEHU�RI�SHRSOH�LQIHFWHG�DQG�KRVSLWDOL]HG��LQ�RUGHU�WR�DYRLG�KRVSLWDOV�EHLQJ�

RYHUZKHOPHG�E\�GHPDQG��L�H���WU\LQJ�WR�³IODWWHQ�WKH�FXUYH´����

7KHVH�VWD\�DW�KRPH�RUGHUV�DUH�ODZV�RI�general applicability��WKH\�DSSO\�WR�DOO�

UHVLGHQWV�DQG�YLVLWRUV�LQ�WKH�6WDWH�DQG�WKLV�&RXQW\��1HLWKHU�3ODLQWLII¶V�FKXUFK�VHUYLFHV��QRU�

UHOLJLRXV�JDWKHULQJV�LQ�JHQHUDO��DUH�VLQJOHG�RXW�RU�RWKHUZLVH�WUHDWHG�XQIDYRUDEO\�XQGHU�WKH�

RUGHUV��,Q�IDFW��DV�'U��:RRWHQ�LQIRUPHG�3ODLQWLII�LQ�DQ�$SULO���������OHWWHU��(&)�������DW�

����WKH�&DOLIRUQLD�'HSDUWPHQW�RI�3XEOLF�+HDOWK�GHVLJQDWHG�IDLWK�EDVHG�VHUYLFHV�DV�

HVVHQWLDO�EXVLQHVVHV�WR�WKH�H[WHQW�WKH�VHUYLFHV�³DUH�SURYLGHG�WKURXJK�VWUHDPLQJ�RU�RWKHU�

WHFKQRORJ\�´�$FFRUGLQJO\��'U��:RRWHQ�FRPPXQLFDWHG�WR�3ODLQWLII�WKDW�LW�FRXOG�KDYH�VWDII�

SK\VLFDOO\�RQ�VLWH�WR�WKH�H[WHQW�WKH\�DUH�³HVVHQWLDO�IRU�WKH�RSHUDWLRQ�RI�HTXLSPHQW�

QHFHVVDU\�WR�VXSSRUW�WKH�VWUHDPLQJ´�RI�WKH�FKXUFK¶V�VHUYLFHV��>(&)�������DW���@���

:KLOH�FHUWDLQ�EXVLQHVVHV�DQG�VHUYLFHV�HVVHQWLDO�WR�KHDOWK�DQG�VDIHW\��VXFK�DV�

JURFHU\�VWRUHV�DQG�SKDUPDFLHV��DUH�SHUPLWWHG�WR�FRQWLQXH�RIIHULQJ�LQ�SHUVRQ�VHUYLFHV�

XQGHU�VWULFW�SXEOLF�KHDOWK�UHTXLUHPHQWV��FXVWRPHUV�DQG�VWDII�PDLQWDLQLQJ�DW�OHDVW�VL[�IHHW�

GLVWDQFH�EHWZHHQ�HDFK�RWKHU��VWDII�ZHDULQJ�IDFH�PDVNV��HWF����DOO�RWKHU�LQ�SHUVRQ�
                     

��7KH�&RXQW\¶V�3XEOLF�+HDOWK�2IILFHU��:LOPD�-��:RRWHQ��0�'���³'U��:RRWHQ´���LV�
VXHG�LQ�KHU�RIILFLDO�FDSDFLW\�RQO\��$FFRUGLQJO\��GHIHQGDQWV�DUH�DW�WLPHV�UHIHUUHG�WR�
FROOHFWLYHO\�DV�WKH�³&RXQW\�´�>See Victoria v. City of San Diego������)��6XSS���G�������
������6�'��&DO���������³$Q�RIILFLDO�FDSDFLW\�VXLW�LV��LQ�DOO�UHVSHFWV�RWKHU�WKDQ�QDPH��WR�EH�
WUHDWHG�DV�D�VXLW�DJDLQVW�WKH�HQWLW\�´��@�

�
��7KHVH�RUGHUV�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��WKH�FXUUHQW�YHUVLRQ�RI�WKH�&RXQW\¶V�

³2UGHU�RI�WKH�+HDOWK�2IILFHU�DQG�(PHUJHQF\�5HJXODWLRQV´�RUGHU��VHH�(&)������VLJQHG�E\�
'U��:RRWHQ�RQ�$SULO����������DQG�HIIHFWLYH�$SULO�����������DQG�WKH�6WDWH¶V�([HFXWLYH�
2UGHU�1��������VLJQHG�E\�*RYHUQRU�1HZVRP�RQ�0DUFK����������ZKLFK�LV�DWWDFKHG�DV�
([KLELW�$�WR�WKH�'HFODUDWLRQ�RI�7LP�:KLWH�ILOHG�KHUHZLWK��
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EXVLQHVVHV��VRFLDO�JDWKHULQJV��DQG�DFWLYLWLHV�DZD\�IURP�RQH¶V�KRPH�KDYH�EHHQ�temporarily�

EDQQHG��LQ�RUGHU�WR�IODWWHQ�WKH�FXUYH��8QGHU�WKH�KHDOWK�RUGHUV��LQGLYLGXDOV�DUH�SURKLELWHG�

IURP�OHDYLQJ�WKHLU�KRPHV��H[FHSW�XQGHU�VSHFLILF�FLUFXPVWDQFHV���7KHVH�HPHUJHQF\�SXEOLF�

KHDOWK�PHDVXUHV�DUH�QHFHVVDU\�EHFDXVH��LQ�&DOLIRUQLD��DQG�6DQ�'LHJR�&RXQW\�LQ�

SDUWLFXODU���XQLYHUVDO�FRPSOLDQFH�ZLWK�WKH�VWD\�DW�KRPH�RUGHUV�is especially critical over 

the next three weeks��>��������'HFO��RI�'U��:RRWHQ�������see also, 7DU\Q�/XQD��

California’s coronavirus curve is ‘bending,’ but tougher days are ahead, Gov. Newsom 

says��/�$��7LPHV��$SU�����������KWWSV���ZZZ�ODWLPHV�FRP�FDOLIRUQLD�VWRU\���������

���FDOLIRUQLD�FRURQDYLUXV�FXUYH�EHQGLQJ�JDYLQ�QHZVRP�@��

7KH�&RXQW\¶V�SXEOLF�KHDOWK�GLYLVLRQ�DQG�6KHULII¶V�'HSDUWPHQW�WKXV�KDYH�D�GDXQWLQJ�

WDVN��HQVXULQJ�XQLYHUVDO�FRPSOLDQFH�ZLWK�WKHVH�VWD\�DW�KRPH�RUGHUV�LQ�D�&RXQW\�ZLWK�

PRUH�WKDQ���PLOOLRQ�UHVLGHQWV��7KHUH�VLPSO\�DUH�QRW�HQRXJK�UHVRXUFHV�WR�HQIRUFH�WKH�

RUGHUV�LI�H[FHSWLRQV�DUH�PDGH�IRU�LQGLYLGXDO�EXVLQHVVHV��FLYLF�RUJDQL]DWLRQV��KRXVHV�RI�

ZRUVKLS��DQG�RWKHU�JURXSV��EHFDXVH�����JUDQWLQJ�H[FHSWLRQV�ZLOO�EHJHW�PRUH�UHTXHVWV�IRU�

H[FHSWLRQV������LI�WKH�SXEOLF�REVHUYHV��JURXSV�HQJDJLQJ�LQ�RWKHUZLVH�SURKLELWHG�DFWLYLWLHV��

LW�ZLOO�HQFRXUDJH�WKHP�QRW�WR�FRPSO\�ZLWK�WKH�RUGHUV���DQG�����ODZ�HQIRUFHPHQW�±�DOUHDG\�

VWUHWFKHG�WKLQ�E\�DURXQG�WKH�FORFN�HPHUJHQF\�UHVSRQVH�QHHGV�±�ODFNV�WKH�DGGLWLRQDO�

SHUVRQQHO�WR�PRQLWRU�JDWKHULQJV��OLNH�3ODLQWLII¶V�SURSRVHG��GULYH�LQ�FKXUFK�VHUYLFH��WR�

HQVXUH�WKDW�QHFHVVDU\�VRFLDO�GLVWDQFLQJ�DQG�RWKHU�SXEOLF�KHDOWK�UHTXLUHPHQWV�DUH�VWULFWO\�

FRPSOLHG�ZLWK��ZKLFK�LWVHOI�ZRXOG�UDLVH�D�KRVW�RI�WKRUQ\�LVVXHV�ZLWK�UHVSHFW�WR�

JRYHUQPHQW�RIILFLDOV�PRQLWRULQJ�HQWLUH�FKXUFK�VHUYLFHV�DQG��IRU�H[DPSOH��EHLQJ�H[SHFWHG�

WR�VWHS�LQ�GXULQJ�WKH�PLGGOH�RI�D�VHUYLFH�WR�HQIRUFH�VRFLDO�GLVWDQFLQJ����

3ODLQWLII¶V�UHTXHVW��LI�JUDQWHG��ZRXOG�VXEVWDQWLDOO\�KDUP�WKH�&RXQW\¶V�DELOLW\�WR�

SURWHFW�WKH�FRPPXQLW\¶V�KHDOWK�GXULQJ�WKLV�XQSUHFHGHQWHG�SXEOLF�KHDOWK�FULVLV��7KH�

&RXQW\�LV�QRW�DQ�LVODQG��&29,'����KDV�VSUHDG�UDSLGO\�EHWZHHQ�SHRSOH��ORFDO�

FRPPXQLWLHV��VWDWHV��DQG�HYHQ�QDWLRQV��7KH�����PLOOLRQ�UHVLGHQWV�RI�WKLV�&RXQW\�DUH�

GHSHQGHQW�RQ�HDFK�RWKHU�WR�SURWHFW�WKH�FRPPXQLW\�E\�VWD\LQJ�DW�KRPH��7KH�VKDUHG�

VDFULILFH�RI�WKH�HQWLUH�FRPPXQLW\�FDQ�DQG�ZLOO�VDYH�OLYHV�E\�DYRLGLQJ�WKLV�SDQGHPLF¶V�
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ZRUVW�FDVH�VFHQDULRV��$FFRUGLQJO\��WKH�UHTXHVW�IRU�D�752�VKRXOG�EH�GHQLHG��

,,�� 5HOHYDQW�%DFNJURXQG�
$�� 5HOHYDQW�6WDWH�DQG�&RXQW\�3XEOLF�+HDOWK�2UGHUV�DQG�5HJXODWLRQV�

� 7KH�6WDWH�DQG�&RXQW\�SXEOLF�KHDOWK�RUGHUV�DQG�UHJXODWLRQV�UHOHYDQW�WR�WKLV�DFWLRQ�

DUH�DV�IROORZV����

� � ��� 6WDWH�2UGHUV�
*RYHUQRU�1HZVRP��LQ�KLV�UROHV�DV�*RYHUQRU�RI�&DOLIRUQLD��WKH�6WDWH�3XEOLF�

+HDOWK�2IILFHU��DQG�WKH�'LUHFWRU�RI�WKH�&DOLIRUQLD�'HSDUWPHQW�RI�3XEOLF�+HDOWK��LVVXHG�

([HFXWLYH�2UGHU�1�������RQ�0DUFK�����������([��$�WR�:KLWH�GHFODUDWLRQ��7KH�([HFXWLYH�

2UGHU�QRWHG�WKDW�WKH�*RYHUQRU�KDG�SURFODLPHG�D�6WDWH�RI�(PHUJHQF\�RQ�0DUFK���������DV�

D�UHVXOW�RI�WKH�WKUHDW�RI�&29,'�����)XUWKHU��WKH�([HFXWLYH�2UGHU�LWVHOI�FRQWDLQHG�WKH�

*RYHUQRU¶V�6WDWH�3XEOLF�+HDOWK�2IILFHU�2UGHU��>Id.@�

$V�WKH�6WDWH�+HDOWK�2IILFHU��*RYHUQRU�1HZVRP�RUGHUHG�³DOO�LQGLYLGXDOV�OLYLQJ�LQ�

WKH�6WDWH�RI�&DOLIRUQLD�WR�VWD\�DW�KRPH�RU�DW�WKHLU�SODFH�RI�UHVLGHQFH�H[FHSW�DV�QHHGHG�WR�

PDLQWDLQ�FRQWLQXLW\�RI�RSHUDWLRQV�RI�WKH�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV�´�>([��$�DW���

�XQGHUVFRUH�DGGHG��@�7KH�UHIHUHQFHG�³IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV´�DUH�OLVWHG�DW�

WKH�IROORZLQJ�ZHEVLWH��DQG�ZHUH�XSGDWHG�RQ�0DUFK�����������

ZZZ�FLVD�JRY�VLWHV�GHIDXOW�ILOHV�SXEOLFDWLRQV�&,6$B*XLGDQFHBRQBWKHB(VVHQWLDOB&ULWLFDO

B,QIUDVWUXFWXUHB:RUNIRUFHB9HUVLRQB���B8SGDWHG�SGI��7KH�IHGHUDO�FULWLFDO�LQIUDVWUXFWXUH�

GHVLJQDWLRQ�LQFOXGHV�³&OHUJ\�IRU�HVVHQWLDO�VXSSRUW�´�>Id. DW����@��

)XUWKHU��WKH�6WDWH�+HDOWK�2IILFHU�2UGHU��FRQWDLQHG�LQ�WKH�([HFXWLYH�2UGHU��VWDWHV��

³,�PD\�GHVLJQDWH�DGGLWLRQDO�VHFWRUV�DV�FULWLFDO�LQ�RUGHU�WR�SURWHFW�WKH�KHDOWK�DQG�ZHOO�EHLQJ�

RI�DOO�&DOLIRUQLDQV�´��>([HFXWLYH�2UGHU�1��������DW���@�*RYHUQRU�1HZVRP�GLG�VR��DQG�WKH�

H[SDQGHG�OLVW�RI�&DOLIRUQLD¶V�GHVLJQDWHG�³FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV´�LV�SXEOLVKHG�DW��

KWWSV���FRYLG���FD�JRY�LPJ�(VVHQWLDO&ULWLFDO,QIUDVWUXFWXUH:RUNHUV�SGI���>(&)�����@�2I�

UHOHYDQFH�WR�WKLV�FDVH��WKH�6WDWH�+HDOWK�2IILFHU�2UGHU�DGGHG�WR�WKH�IHGHUDO�GHVLJQDWLRQ�WKH�

IROORZLQJ�FDWHJRU\�RI�FULWLFDO�VHUYLFHV��³)DLWK�EDVHG�VHUYLFHV�WKDW�DUH�SURYLGHG�WKURXJK�

VWUHDPLQJ�RU�RWKHU�WHFKQRORJ\�´�>(&)������DW����@��
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7KH�OHJDO�DXWKRULW\�IRU�WKH�6WDWH�+HDOWK�2IILFHU�2UGHU��FRQWDLQHG�LQ�*RYHUQRU�

1HZVRP¶V�([HFXWLYH�2UGHU��LV��&DOLIRUQLD�+HDOWK�DQG�6DIHW\�&RGH�VHFWLRQV���������

�����������������������F��������������������������DQG���������$QG�WKH�OHJDO�

DXWKRULW\�IRU�WKH�*RYHUQRU¶V�([HFXWLYH�2UGHU�LV�*RYHUQPHQW�&RGH�VHFWLRQV�������������

DQG�������)XUWKHU��DV�*RYHUQRU�1HZVRP�QRWHG�WKHUHLQ��KLV�([HFXWLYH�2UGHU�LV�

HQIRUFHDEOH�SXUVXDQW�WR�*RYHUQPHQW�&RGH�VHFWLRQ�������IROORZLQJ�WKH�SURFODPDWLRQ�RI�D�

VWDWH�RI�HPHUJHQF\�RQ�0DUFK�����������

� ��� &RXQW\¶V�/RFDO�+HDOWK�2IILFHU�2UGHU��
:KLOH�WKH�&RXQW\¶V�3XEOLF�+HDOWK�2IILFHU��'U��:RRWHQ��KDV�LVVXHG�VHYHUDO�

RUGHUV�LQ�UHVSRQVH�WR�WKH�&29,'����SXEOLF�KHDOWK�HPHUJHQF\��WKRVH�SULRU�YHUVLRQV�KDYH�

EHHQ�VXSHUVHGHG�E\�KHU�PRVW�UHFHQW�RUGHU��ZKLFK�EHFDPH�HIIHFWLYH�$SULO����������>6HH�

�������2UGHU��HII����������DW�(&)�����@�7KH�&RXQW\¶V�RUGHU�SURYLGHV�WKDW��³$OO�SXEOLF�RU�

SULYDWH�µJDWKHULQJV�¶�DV�GHILQHG�LQ�VHFWLRQ���E�>RI�WKH�RUGHU@�EHORZ��DUH�SURKLELWHG�´�>(&)�

�����DW���@�³*DWKHULQJ´�LV�GHILQHG�DV�³DQ\�HYHQW�RU�FRQYHQLQJ�WKDW�EULQJV�WRJHWKHU�PRUH�

WKDQ�RQH�SHUVRQ�LQ�D�VLQJOH�URRP�RU�VLQJOH�LQGRRU�RU�RXWGRRU�VSDFH�DW�WKH�VDPH�WLPH��

LQFOXGLQJ�SHRSOH�LQ�PXOWLSOH�YHKLFOHV�LQ�RQH�ORFDWLRQ�´�EXW�WKH�GHILQLWLRQ�JRHV�RQ�WR�

SURYLGH�WKDW�D�³JDWKHULQJ�GRHV�QRW�LQFOXGH��

L�� $�JDWKHULQJ�FRQVLVWLQJ�RQO\�RI�PHPEHUV�RI�D�VLQJOH�IDPLO\�RU�KRXVHKROG��

LL�� 2SHUDWLRQV�DW�DLUSRUWV��SXEOLF�WUDQVSRUWDWLRQ�RU�RWKHU�VSDFHV�ZKHUH�SHUVRQV�LQ�

WUDQVLW�DUH�DEOH�WR�SUDFWLFH�VRFLDO�GLVWDQFLQJ���

LLL�� 2SHUDWLRQV�DW�HVVHQWLDO�EXVLQHVVHV�DV�GHILQHG�LQ�VHFWLRQ���D�DERYH�DQG�ZKHUH�

WKH�RWKHU�UHTXLUHPHQWV�VHW�IRUWK�LQ�WKLV�2UGHU�DUH�IROORZHG�´��

>(&)������DW���@��

7KLV�ORFDO�RUGHU�GHILQHV�³HVVHQWLDO�EXVLQHVVHV´��ZKLFK�DUH�DOORZHG�W\SHV�RI�

³JDWKHULQJV´��WR�LQFOXGH�WKH�³HVVHQWLDO�FULWLFDO�LQIUDVWUXFWXUH�ZRUNHUV´�GHVLJQDWHG�E\�WKH�

6WDWH�3XEOLF�+HDOWK�2IILFHU��DV�UHIHUHQFHG�LQ�WKH�*RYHUQRU¶V�([HFXWLYH�2UGHU�1��������

>(&)������DW���@�$FFRUGLQJO\��WKH�&RXQW\¶V�SXEOLF�KHDOWK�RUGHU�DGRSWV�WKH�6WDWH¶V�

GHVLJQDWLRQ�RI�³)DLWK�EDVHG�VHUYLFHV�WKDW�DUH�SURYLGHG�WKURXJK�VWUHDPLQJ�RU�RWKHU�
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WHFKQRORJ\´�DV�HVVHQWLDO�FULWLFDO�LQIUDVWUXFWXUH�VHUYLFHV�WKDW�DUH�SHUPLWWHG�JDWKHULQJV��

>(&)������DW����@�

6HFWLRQ����RI�WKH�&RXQW\¶V�RSHUDWLYH�RUGHU�SURYLGHV�WKH�MXVWLILFDWLRQ�IRU�WKH�

UHVWULFWLRQV��³7KLV�2UGHU�LV�LVVXHG�WR�SUHYHQW�FLUFXPVWDQFHV�RIWHQ�SUHVHQW�LQ�JDWKHULQJV�

WKDW�PD\�H[DFHUEDWH�WKH�VSUHDG�RI�&29,'�����VXFK�DV�����WKH�LQFUHDVHG�OLNHOLKRRG�WKDW�

JDWKHULQJV�ZLOO�DWWUDFW�SHRSOH�IURP�D�EURDG�JHRJUDSKLF�DUHD�����WKH�SURORQJHG�WLPH�SHULRG�

LQ�ZKLFK�ODUJH�QXPEHUV�RI�SHRSOH�DUH�LQ�FORVH�SUR[LPLW\�����WKH�GLIILFXOW\�LQ�WUDFLQJ�

H[SRVXUH�ZKHQ�ODUJH�QXPEHUV�RI�SHRSOH�DWWHQG�D�VLQJOH�HYHQW�RU�DUH�DW�D�VLQJOH�ORFDWLRQ��

DQG����WKH�LQDELOLW\�WR�HQVXUH�WKDW�VXFK�SHUVRQV�IROORZ�DGHTXDWH�K\JLHQLF�SUDFWLFHV�´�>(&)�

�����DW���@��

$QG�6HFWLRQ����RI�WKH�&RXQW\¶V�RUGHU�LQFRUSRUDWHV�E\�UHIHUHQFH�([HFXWLYH�2UGHU�

1�������LVVXHG�E\�*RYHUQRU�1HZVRP�RQ�0DUFK�����������ZKLFK�UHTXLUHG�WKDW��³$OO�

UHVLGHQWV�DUH�WR�KHHG�DQ\�RUGHUV�DQG�JXLGDQFH�RI�VWDWH�DQG�ORFDO�KHDOWK�RIILFLDOV��LQFOXGLQJ�

EXW�QRW�OLPLWHG�WR�WKH�LPSRVLWLRQ�RI�VRFLDO�GLVWDQFLQJ�PHDVXUHV��WR�FRQWURO�&29,'����´�

>(&)������DW����XQGHUVFRUH�DGGHG��@��

%�� 3ODLQWLII¶V�9LRODWLRQV�RI�WKH�6WDWH�DQG�/RFDO�6WD\�DW�+RPH�2UGHUV�
3ODLQWLII�LV�D�FKXUFK�WKDW�JDWKHUV�IRU�VHUYLFHV�LQ�&DPSR��LQ�WKH�XQLQFRUSRUDWHG�DUHD�

RI�WKH�&RXQW\��>��������GHFODUDWLRQ�RI�'HSXW\�:LOOLDP�8HOHQ��ILOHG�KHUHZLWK���������@��

3ODLQWLII�UHSUHVHQWV�WKDW�LWV�ZHHNO\�VHUYLFHV��XVXDOO\�KHOG�RQ�6XQGD\V��DUH�W\SLFDOO\�

DWWHQGHG�E\�IHZHU�WKDQ�����SHUVRQV��>(&)�����DW��@��6LQFH�WKH�SRSXODWLRQ�RI�&DPSR�LV�

VPDOO��SUHVXPDEO\�PDQ\�RI�WKH�DWWHQGHHV�WUDYHO�WR�WKH�FKXUFK�IURP�RWKHU�FRPPXQLWLHV�LQ�

WKH�&RXQW\��DQG�UHWXUQ�WR�WKRVH�FRPPXQLWLHV�RQFH�WKH�VHUYLFH�HQGV��$QG�ZKLOH�3ODLQWLII�

KDV�UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW�LW�LV�SUHSDUHG�WR�KROG�LWV�FKXUFK�VHUYLFHV�RQ�VLWH��EXW�

ZLWK�WKH�FRQJUHJDWLRQ�UHPDLQLQJ�LQ�WKHLU�UHVSHFWLYH�YHKLFOHV��ZLWK�WKH�VHUYLFH�EURDGFDVW�

RYHU�WKH�FDUV¶�UDGLRV����FKXUFK�PHPEHUV�DQG�RU�VWDII�KDYH�EHHQ�REVHUYHG�YLRODWLQJ�WKH�

6WDWH�DQG�&RXQW\�VWD\�DW�KRPH�DQG�VRFLDO�GLVWDQFLQJ�RUGHUV�RQ�WKH�ODVW�WZR�6XQGD\V��

>'HSXW\�8HOHQ�'HFO����������DQG�([����WKHUHWR�@�

)RU�H[DPSOH��RQ�6XQGD\��0DUFK�����������3ODLQWLII�ZDV�KROGLQJ�FKXUFK�VHUYLFHV�DW�
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LWV�&DPSR�ORFDWLRQ���/RFDO�UHVLGHQWV�FDOOHG�WKH�6DQ�'LHJR�&RXQW\�6KHULII¶V�'HSDUWPHQW�WR�

UHTXHVW�HQIRUFHPHQW�RI�WKH�VRFLDO�GLVWDQFLQJ�RUGHUV��>'HSXW\�8HOHQ�'HFO����������DQG�([��

��WKHUHWR�@�'HSXW\�3KLOOLSV�RI�WKH�6KHULII¶V�'HSDUWPHQW¶V�5XUDO�(QIRUFHPHQW�GLYLVLRQ�

UHVSRQGHG�WR�WKH�VFHQH�DQG�REVHUYHG�RYHU����FDUV�RQ�WKH�SURSHUW\�DQG�������SDULVKLRQHUV�

DWWHQGLQJ�WKH�VHUYLFH��7KH�SDULVKLRQHUV�ZHUH�VHDWHG�QH[W�WR�HDFK�RWKHU�LQ�FKDLUV�XQGHU�D�

WHQW��WKH�FKDLUV�ZHUH��³DW�EHVW�´�����IHHW�DSDUW���ZKLOH�DQRWKHU�LQGLYLGXDO�ZDV�RQ�VWDJH��

SUHVXPDEO\�GHOLYHULQJ�D�VHUPRQ��>([����WR�'HSXW\�8HOHQ�'HFO�@�'HSXW\�3KLOOLSV�LVVXHG�D�

ZDUQLQJ�WR�3ODLQWLII¶V�VWDII�PHPEHUV�WKDW�WKH�&RXQW\¶V�VWD\�DW�KRPH�DQG�VRFLDO�GLVWDQFLQJ�

RUGHUV�ZHUH�EHLQJ�YLRODWHG��EXW�3ODLQWLII�UHIXVHG�WR�HQG�LWV�VHUYLFH��>([����WR�'HSXW\�8HOHQ�

'HFO�@��7KH�VWDII�PHPEHUV�ZKR�UHFHLYHG�DQG�UHMHFWHG�WKH�ZDUQLQJ�LQFOXGH�-HUHPLDK�

*UDKDP��3ODLQWLII¶V�FRXQVHO�RI�UHFRUG�ZKR�LGHQWLILHG�KLPVHOI�DV�WKH�FKXUFK¶V�6HFUHWDU\����

>'HSXW\�8HOHQ�'HFO�������DQG�([����WKHUHWR@��

7KH�IROORZLQJ�6XQGD\��$SULO����������3ODLQWLII¶V�VWDII�DQG�FKXUFK�PHPEHUV�RQFH�

DJDLQ�FRQJUHJDWHG�DW�WKHLU�&DPSR�ORFDWLRQ�IRU�D�6XQGD\�VHUYLFH��>'HSXW\�8HOHQ�'HFO������

���@�$�6KHULII¶V�'HSXW\�±�:LOOLDP�8HOHQ�±�DUULYHG�DW�WKH�ORFDWLRQ�WR�SDWURO�IRU�QRQ�

FRPSOLDQFH�ZLWK�WKH�&RXQW\¶V�&29,'����3XEOLF�+HDOWK�2UGHU��LQ�OLJKW�RI�WKH�FRPSODLQWV�

DQG�HQFRXQWHU�IURP�WKH�SUHYLRXV�ZHHN��>Id. DW����@�:KHQ�'HSXW\�8HOHQ�UHDFKHG�WKH�

HOHFWURQLF�JDWH�DW�WKH�SURSHUW\¶V�HQWUDQFH�DURXQG�������D�P���KH�ZDV�PHW�E\�DWWRUQH\�

*UDKDP��>Id. DW����@�$V�SDULVKLRQHUV�DUULYHG�E\�YHKLFOH��0U��*UDKDP�JUHHWHG�WKHP�DQG�

H[SODLQHG�WR�WKHP�WKDW�WKH�FKXUFK�VHUYLFH�ZRXOG�EH�D�GULYH�LQ�PRYLH�VW\OH�VHUYLFH�WKDW�

6XQGD\��DQG�WKDW�WKH\�VKRXOG�SDUN�DQG�UHPDLQ�LQ�WKHLU�YHKLFOHV�WR�KHDU�D�EURDGFDVW�RI�WKH�

VHUYLFH��EXW�WKDW�WKH\�FRXOG�OHDYH�WKHLU�FDUV�WR�XVH�WKH�UHVWURRP��>Id.@��

'HSXW\�8HOHQ�OHIW�WKH�DUHD�EHIRUH�WKH�VHUYLFH�EHJDQ��DQG�UHWXUQHG�DURXQG�WKUHH�

KRXUV�ODWHU��>'HSXW\�8HOHQ�'HFO���DW����@��:KLOH�PRVW�RI�WKH�YHKLFOHV�DQG�SDULVKLRQHUV�KDG�

OHIW��'HSXW\�8HOHQ�VDZ�����SHRSOH�VWDQGLQJ�WRJHWKHU�QHDU�D�WHQW��OHVV�WKDQ�VL[�IHHW�DSDUW��

>Id. DW����@�8SRQ�VHHLQJ�WKH�'HSXW\��WKHVH�LQGLYLGXDOV�ZDONHG�DZD\�IURP�HDFK�RWKHU��

HQWHUHG�WZR�YHKLFOHV��DQG�GURYH�WRZDUGV�WKH�H[LW��>Id.@��8SRQ�UHDFKLQJ�WKH�H[LW��RQH�RI�WKH�

YHKLFOHV�VWRSSHG�DQG�0U��*UDKDP�JRW�RXW�DQG�WROG�'HSXW\�8HOHQ�WKDW�FKXUFK�KDG�HQGHG�
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DQ�KRXU�HDUOLHU��DQG�WKDW�������SHRSOH�KDG�VWD\HG�WR�EUHDN�GRZQ�WKH�VWDJH�LQ�DQWLFLSDWLRQ�

RI�LQFOHPHQW�ZHDWKHU��>Id.@����

2YHU�WKH�ODVW�ZHHN��$WWRUQH\�*UDKDP��RQ�EHKDOI�RI�3ODLQWLII��DQG�WKH�&RXQW\�KDYH�

H[FKDQJHG�FRUUHVSRQGHQFH�DQG�RWKHUZLVH�FRPPXQLFDWHG�UHJDUGLQJ�3ODLQWLII¶V�UHTXHVW�WKDW�

LWV�VWDII�DQG�SDULVKLRQHUV�EH�H[FXVHG�IURP�FRPSO\LQJ�ZLWK�WKH�&RXQW\¶V�VWD\�DW�KRPH�

RUGHU��>See (&)�1RV������WKURXJK�������see also, ��������'HFODUDWLRQ�RI�'U��:RRWHQ��DW���

�@�7KH�&RXQW\�KDV�QRW�DJUHHG�WR�3ODLQWLIIV¶�YDULRXV�SURSRVDOV�LQ�VXSSRUW�RI�DQ�H[HPSWLRQ�

IURP�WKH�&RXQW\¶V�3XEOLF�+HDOWK�2UGHU��DV�WKH�RUGHU�LV�RQH�RI�JHQHUDO�DSSOLFDELOLW\�WR�WKH�

FRPPXQLW\�DQG�LV�D�QHFHVVDU\�DQG�FULWLFDO�WRRO�WR�SUHYHQW�D�SXEOLF�KHDOWK�FDWDVWURSKH���

>'U��:RRWHQ�'HFO�����������see also��&RXQW\¶V�$SULO���DQG�$SULO���������OHWWHUV�WR�

3ODLQWLII��DW�(&)�����DQG������@���

,,,�� 3ODLQWLII�LV�1RW�(QWLWOHG�WR�D�752�
$�� 6WDQGDUG�IRU�,VVXLQJ�D�752�
³7KH�SXUSRVH�RI�D�752�LV�WR�SUHVHUYH�WKH�VWDWXV�TXR�EHIRUH�D�SUHOLPLQDU\�

LQMXQFWLRQ�KHDULQJ�PD\�EH�KHOG��LWV�SURYLVLRQDO�UHPHGLDO�QDWXUH�LV�GHVLJQHG�PHUHO\�WR�

SUHYHQW�LUUHSDUDEOH�ORVV�RI�ULJKWV�SULRU�WR�MXGJPHQW�´�>Doe v. McAleenan������)��6XSS���G�

����������6�'��&DO���������FLWLQJ�Granny Goose Foods, Inc. v. Brotherhood of Teamsters 

& Auto Truck Drivers������8�6������������������@�³7KH�VWDQGDUG�IRU�LVVXLQJ�D�WHPSRUDU\�

UHVWUDLQLQJ�RUGHU�LV�LGHQWLFDO�WR�WKH�VWDQGDUG�IRU�LVVXLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ��

Lockheed Missile & Space Co., Inc. v. Hughes Aircraft Co.������)��6XSS�������������

�1�'��&DO��������´�>Id.@�³,QMXQFWLYH�UHOLHI�LV�DQ�µH[WUDRUGLQDU\�UHPHG\�WKDW�PD\�RQO\�EH�

DZDUGHG�XSRQ�D�FOHDU�VKRZLQJ�WKDW�WKH�SODLQWLII�LV�HQWLWOHG�WR�VXFK�UHOLHI�¶´�>Id.��

TXRWLQJ�Winter v. NRDC, Inc.������8�6���������������@�7R�PHHW�WKDW�VKRZLQJ��3ODLQWLII�

³PXVW�HVWDEOLVK�WKDW�>LW@�LV�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��WKDW�>LW@�LV�OLNHO\�WR�VXIIHU�

LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�SUHOLPLQDU\�UHOLHI��WKDW�WKH�EDODQFH�RI�HTXLWLHV�WLSV�LQ�

>LWV@�IDYRU��DQG�WKDW�DQ�LQMXQFWLRQ�LV�LQ�WKH�SXEOLF�LQWHUHVW�´�>Am. Trucking Ass'ns v. City of 

Los Angeles������)��G��������������WK�&LU���������TXRWLQJ�Winter��VXSUD������8�6��DW�����

see also��)HG��5��&LY��3�����E��@�
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� %�� /LNHOLKRRG�RI�6XFFHVV�RQ�WKH�0HULWV�
� ³7KH�ILUVW�IDFWRU�XQGHU�Winter LV�WKH�PRVW�LPSRUWDQW�±�OLNHO\�VXFFHVV�RQ�WKH�PHULWV�´�

>Garcia v. Google, Inc.������)��G������������WK�&LU��������@�$�752�LV�DQ�³H[WUDRUGLQDU\�

UHPHG\�WKDW�PD\�RQO\�EH�DZDUGHG�XSRQ�D�clear showing�WKDW�WKH�SODLQWLII�LV�HQWLWOHG�WR�

VXFK�UHOLHI�´�>Winter��VXSUD������8�6��DW�����LWDOLFV�DGGHG��@��3ODLQWLII�KDV�QRW�VDWLVILHG�WKLV�

KHDY\�EXUGHQ��DQG�LQ�IDFW�LW�LV�XQOLNHO\�WKDW�3ODLQWLII¶V�FODLPV�ZLOO�VXFFHHG�RQ�WKH�PHULWV��

$FFRUGLQJO\��3ODLQWLII¶V�UHTXHVW�IRU�D�752�VKRXOG�EH�GHQLHG���

� � ��� 7KH�&RXQW\¶V�3XEOLF�+HDOWK�2UGHU�,V�9DOLG�
� 3ODLQWLII�ILUVW�FODLPV�WKDW�WKH�&RXQW\�H[FHHGHG�LWV�DXWKRULW\�XQGHU�VWDWH�ODZ�

ZKHQ�LW�LVVXHG�LWV�RSHUDWLYH�$SULO���������SXEOLF�KHDOWK�RUGHU��(&)�������>(&)������DW���

��@�%XW�WKH�&RXQW\¶V�RUGHU�LQ�UHVSRQVH�WR�WKH�FXUUHQW�SDQGHPLF�LV�ZHOO�VXSSRUWHG�E\�

&DOLIRUQLD�ODZ��3ODLQWLII¶V�DUJXPHQW�ODFNV�PHULW�DQG�FDQQRW�VXSSRUW�D�752���

7KH�JHQHUDO�VWDWXWRU\�DXWKRULW\�IRU�WKH�&RXQW\¶V�SXEOLF�KHDOWK�RUGHU�LV�&DOLIRUQLD�

+HDOWK�DQG�6DIHW\�&RGH�VHFWLRQV��������DQG���������6HFWLRQ��������DOORZV�³ORFDO�

KHDOWK�RIILFHUV´�WR�WDNH�FHUWDLQ�DFWLRQV�XQGHU�SURFODLPHG�³ORFDO�HPHUJHQFLHV�´�:LWK�

UHVSHFW�WR�&29,'�����WKH�&RXQW\�SURFODLPHG�D�ORFDO�HPHUJHQF\�RQ�)HEUXDU\�����������

>([KLELWV�%��&�DQG�'�WR�:KLWH�'HFO�@��

,PSRUWDQWO\��6HFWLRQ��������SURYLGHV�WKDW������
�
�D��7KH�ORFDO�KHDOWK�RIILFHU�PD\�WDNH�DQ\�SUHYHQWLYH�PHDVXUH�WKDW�PD\�EH�QHFHVVDU\�
WR�SURWHFW�DQG�SUHVHUYH�WKH�SXEOLF�KHDOWK�IURP�DQ\�SXEOLF�KHDOWK�KD]DUG�GXULQJ�DQ\�
³VWDWH�RI�ZDU�HPHUJHQF\�´�³VWDWH�RI�HPHUJHQF\�´�RU�³ORFDO�HPHUJHQF\�´�DV�GHILQHG�
E\�6HFWLRQ������RI�WKH�*RYHUQPHQW�&RGH��ZLWKLQ�KLV�RU�KHU�MXULVGLFWLRQ��
�
�E��³3UHYHQWLYH�PHDVXUH´�PHDQV�DEDWHPHQW��FRUUHFWLRQ��UHPRYDO�RU�DQ\�RWKHU�
SURWHFWLYH�VWHS�WKDW�PD\�EH�WDNHQ�DJDLQVW�DQ\�SXEOLF�KHDOWK�KD]DUG�WKDW�LV�FDXVHG�E\�
D�GLVDVWHU�DQG�DIIHFWV�WKH�SXEOLF�KHDOWK��)XQGV�IRU�WKHVH�PHDVXUHV�PD\�EH�DOORZHG�
SXUVXDQW�WR�6HFWLRQV�������WR��������LQFOXVLYH��DQG�������WR��������LQFOXVLYH��RI�
WKH�*RYHUQPHQW�&RGH�DQG�IURP�DQ\�RWKHU�PRQH\�DSSURSULDWHG�E\�D�FRXQW\�ERDUG�
RI�VXSHUYLVRUV�RU�D�FLW\�JRYHUQLQJ�ERG\�WR�FDUU\�RXW�WKH�SXUSRVHV�RI�WKLV�VHFWLRQ��

>&DO��+HDOWK�	�6DIHW\�&RGH�����������XQGHUVFRUH�DGGHG��@�7KH�DXWKRULW\�JUDQWHG�E\�WKLV�

VWDWXWH�LV�EURDG��\HW�3ODLQWLII�IRFXVHV�LWV�DWWHQWLRQ�RQ�WKH�UHPHG\�RI�³DEDWHPHQW�´�>(&)���
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���DW���@��

� 6HFWLRQ���������in text Plaintiff omits �(&)������DW�����LV�VLPLODUO\�EURDG����
�
(DFK�KHDOWK�RIILFHU�NQRZLQJ�RU�KDYLQJ�UHDVRQ�WR�EHOLHYH�WKDW�DQ\�FDVH�RI�WKH�
GLVHDVHV�PDGH�UHSRUWDEOH�E\�UHJXODWLRQ�RI�WKH�GHSDUWPHQW��RU�DQ\�RWKHU�FRQWDJLRXV��
LQIHFWLRXV�RU�FRPPXQLFDEOH�GLVHDVH�H[LVWV��RU�KDV�UHFHQWO\�H[LVWHG��ZLWKLQ�WKH�
WHUULWRU\�XQGHU�KLV�RU�KHU�MXULVGLFWLRQ��VKDOO�WDNH�PHDVXUHV�DV�PD\�EH�QHFHVVDU\�WR�
SUHYHQW�WKH�VSUHDG�RI�WKH�GLVHDVH�RU�RFFXUUHQFH�RI�DGGLWLRQDO�FDVHV��

>&DO��+HDOWK�	�6DIHW\�&RGH�����������XQGHUVFRUH�DGGHG��@��

� /DVWO\��6HFWLRQ��������FOHDUO\�FRQWHPSODWHV�WKH�LVVXDQFH�DQG�HQIRUFHPHQW�RI�ORFDO�

SXEOLF�KHDOWK�RUGHUV�DLPHG�DW�VWRSSLQJ�WKH�VSUHDG�RI�FRQWDJLRQV���

�
7KH�VKHULII�RI�HDFK�FRXQW\��RU�FLW\�DQG�FRXQW\��PD\�HQIRUFH�ZLWKLQ�WKH�FRXQW\��RU�
WKH�FLW\�DQG�FRXQW\��DOO�RUGHUV�RI�WKH�ORFDO�KHDOWK�RIILFHU�LVVXHG�IRU�WKH�SXUSRVH�RI�
SUHYHQWLQJ�WKH�VSUHDG�RI�DQ\�FRQWDJLRXV��LQIHFWLRXV��RU�FRPPXQLFDEOH�GLVHDVH��
(YHU\�SHDFH�RIILFHU�RI�HYHU\�SROLWLFDO�VXEGLYLVLRQ�RI�WKH�FRXQW\��RU�FLW\�DQG�FRXQW\��
PD\�HQIRUFH�ZLWKLQ�WKH�DUHD�VXEMHFW�WR�KLV�RU�KHU�MXULVGLFWLRQ�DOO�RUGHUV�RI�WKH�ORFDO�
KHDOWK�RIILFHU�LVVXHG�IRU�WKH�SXUSRVH�RI�SUHYHQWLQJ�WKH�VSUHDG�RI�DQ\�FRQWDJLRXV��
LQIHFWLRXV��RU�FRPPXQLFDEOH�GLVHDVH��7KLV�VHFWLRQ�LV�QRW�D�OLPLWDWLRQ�RQ�WKH�
DXWKRULW\�RI�SHDFH�RIILFHUV�RU�SXEOLF�RIILFHUV�WR�HQIRUFH�RUGHUV�RI�WKH�ORFDO�KHDOWK�
RIILFHU���������

>&DO��+HDOWK�	�6DIHW\�&RGH�����������XQGHUVFRUH�DGGHG��@�

� ,Q�VXP��WKH�DXWKRULW\�RI�WKH�&RXQW\�DQG�&RXQW\�RIILFLDOV�±�LQFOXGLQJ�3XEOLF�+HDOWK�

2IILFHU�'U��:RRWHQ��WKH�'LUHFWRU�RI�(PHUJHQF\�6HUYLFHV��DQG�WKH�6KHULII¶V�'HSDUWPHQW�±�

WR�LVVXH�DQG�HQIRUFH�SXEOLF�KHDOWK�RUGHUV�WR�SURWHFW�WKH�FRPPXQLW\�IURP�D�RQFH�LQ�D�

OLIHWLPH�SDQGHPLF��LV�ZHOO�HVWDEOLVKHG���3ODLQWLII¶V�FODLP�WR�WKH�FRQWUDU\�IDLOV��

� � ��� )UHH�([HUFLVH�&ODXVH�
� � 6HFRQG��3ODLQWLII�FODLPV�WKDW�WKH�&RXQW\¶V��������SXEOLF�KHDOWK�RUGHU��(&)���

����DQG�LQ�SDUWLFXODU�WKH�RUGHU¶V�VWD\�DW�KRPH�UHTXLUHPHQWV��YLRODWHV�3ODLQWLII¶V�)LUVW�

$PHQGPHQW�ULJKW�WR�WKH�IUHH�H[HUFLVH�RI�UHOLJLRQ��>(&)������DW����@�7KLV�FODLP�DOVR�IDLOV��

EHFDXVH�WKH�&RXQW\¶V�HPHUJHQF\�SXEOLF�KHDOWK�RUGHU�LV�D�valid and neutral law of general 

applicability�WKDW�GRHV�QRW�WDUJHW�3ODLQWLII¶V�H[HUFLVH�RI�UHOLJLRQ���

³7KH�)UHH�([HUFLVH�&ODXVH��DSSOLFDEOH�WR�WKH�VWDWHV�WKURXJK�WKH�)RXUWHHQWK�

Case 3:20-cv-00683-BAS-AHG   Document 6   Filed 04/10/20   PageID.82   Page 13 of 19Case 5:20-cv-00755-JGB-KK   Document 13-1   Filed 04/17/20   Page 70 of 107   Page ID
 #:284

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-13, Page 71 of 108
(354 of 391)

App.677



 

���
���FY������ 

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

$PHQGPHQW��SURYLGHV�WKDW�µ&RQJUHVV�VKDOO�PDNH�QR�ODZ�������SURKLELWLQJ�WKH�IUHH�H[HUFLVH�

>RI�UHOLJLRQ@�¶�8�6��&RQVW���DPHQG��,�´�>Stormans, Inc. v. Selecky������)��G������������

��WK�&LU���������Selecky���LQWHUQDO�FLWDWLRQ�RPLWWHG��@�³7KH�ULJKW�WR�IUHHO\�H[HUFLVH�RQH
V�

UHOLJLRQ��KRZHYHU��µGRHV�QRW�UHOLHYH�DQ�LQGLYLGXDO�RI�WKH�REOLJDWLRQ�WR�FRPSO\�ZLWK�D�YDOLG�

DQG�QHXWUDO�ODZ�RI�JHQHUDO�DSSOLFDELOLW\�RQ�WKH�JURXQG�WKDW�WKH�ODZ�SURVFULEHV��RU�

SUHVFULEHV��FRQGXFW�WKDW�KLV�UHOLJLRQ�SUHVFULEHV��RU�SURVFULEHV��´�>Id.��TXRWLQJ�Employment 

Div., Dep't of Human Res. of Or. v. Smith, 494 U.S. 872, 879 ��������Smith���LQWHUQDO�

TXRWDWLRQ�RPLWWHG��@���

³8QGHUO\LQJ�WKH�6XSUHPH�&RXUW
V�MXULVSUXGHQFH�LV�WKH�SULQFLSOH�WKDW�WKH�)UHH�

([HUFLVH�&ODXVH�µHPEUDFHV�WZR�FRQFHSWV�±�IUHHGRP�WR�EHOLHYH�DQG�IUHHGRP�WR�DFW��7KH�

ILUVW�LV�DEVROXWH�EXW��LQ�WKH�QDWXUH�RI�WKLQJV��WKH�VHFRQG�FDQQRW�EH��&RQGXFW�UHPDLQV�

VXEMHFW�WR�UHJXODWLRQ�IRU�WKH�SURWHFWLRQ�RI�VRFLHW\�¶´�>Selecky��DW�������TXRWLQJ�Cantwell�v. 

State of Conn.������8�6�����������������������XQGHUVFRUH�DGGHG��@�³8QGHU�WKH�JRYHUQLQJ�

VWDQGDUG��µD�ODZ�WKDW�LV�QHXWUDO�DQG�RI�JHQHUDO�DSSOLFDELOLW\�QHHG�QRW�EH�MXVWLILHG�E\�D�

FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�HYHQ�LI�WKH�ODZ�KDV�WKH�LQFLGHQWDO�HIIHFW�RI�EXUGHQLQJ�D�

SDUWLFXODU�UHOLJLRXV�SUDFWLFH�¶´�>Id. DW������������TXRWLQJ�Church of the Lukumi Babalu 

Aye, Inc. v. City of Hialeah������8�6������������������Lukumi��@��

³,Q�DVVHVVLQJ�QHXWUDOLW\�DQG�JHQHUDO�DSSOLFDELOLW\��FRXUWV�HYDOXDWH�ERWK�µWKH�WH[W�RI�

WKH�FKDOOHQJHG�ODZ�DV�ZHOO�DV�WKH�HIIHFW�������LQ�LWV�UHDO�RSHUDWLRQ�¶´�>Parents for Privacy v. 

Barr������)��G��������������WK�&LU���������Parents for Privacy���TXRWLQJ�Selecky��VXSUD��

����)��G�DW�������HOOLSVLV�LQ�RULJLQDO��@�³>7@KH�WZR�WHVWV�IRU�ZKHWKHU�D�ODZ�LV�QHXWUDO�DQG�

JHQHUDOO\�DSSOLFDEOH�IRFXV�RQ�ZKHWKHU�D�ODZ�VSHFLILFDOO\�WDUJHWV�RU�VLQJOHV�RXW�UHOLJLRQ�´�

>Id.�DW�����������@��7KH�&RXQW\¶V�FKDOOHQJHG�SXEOLF�KHDOWK�RUGHU��WKH��������RUGHU��DW�

(&)������SDVVHV�ERWK�WHVWV����

7KH�ILUVW�WHVW�DVNV�ZKHWKHU�WKH�ODZ�LV�³QHXWUDO´�ZLWK�UHVSHFW�WR�UHOLJLRQ��³,I�WKH�

REMHFW�RI�D�ODZ�LV�WR�LQIULQJH�XSRQ�RU�UHVWULFW�SUDFWLFHV�because of�WKHLU�UHOLJLRXV�

PRWLYDWLRQ��WKH�ODZ�LV�QRW�QHXWUDO�´�>Parents for Privacy��VXSUD������)��G�DW�������LQWHUQDO�

FLWDWLRQ�RPLWWHG��@�+HUH��3ODLQWLII�QHLWKHU�DUJXHV�QRU�SUHVHQWV�DQ\�HYLGHQFH�WKDW�WKH�
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&RXQW\�LVVXHG�LWV�HPHUJHQF\�SXEOLF�KHDOWK�RUGHUV�RXW�RI�DQ\�GHVLUH�RU�LQWHQW�WR�WDUJHW�

3ODLQWLII¶V�JDWKHULQJV��RU�UHOLJLRXV�JDWKHULQJV�LQ�JHQHUDO��EHFDXVH�RI�WKH�JDWKHULQJV¶�

UHOLJLRXV�QDWXUH�RU�PRWLYDWLRQ��7KH�&RXQW\¶V�VWD\�DW�KRPH�RUGHU�DSSOLHV�JHQHUDOO\�

FRXQW\ZLGH��DQG�KDV�UHTXLUHG�WKH�WHPSRUDU\�FORVXUH�RI�P\ULDG�EXVLQHVVHV��HYHQWV��DQG�

DUHDV�ZKHUH�SHRSOH�JDWKHU��ZLWKRXW�UHVSHFW�WR�WKH�VHFXODU�RU�UHOLJLRXV�QDWXUH�RI�DQ\�VXFK�

HVWDEOLVKPHQW�RU�JDWKHULQJ����

7KH�VHFRQG�WHVW�DVNV�ZKHWKHU�WKH�FKDOOHQJHG�ODZ�KDV�³JHQHUDO�DSSOLFDELOLW\´�±�WKDW�

LV��³ZKHWKHU�D�ODZ�WUHDWV�UHOLJLRXV�REVHUYHUV�XQHTXDOO\�´�>Parents for Privacy��VXSUD������

)��G�DW�������FLWLQJ�Lukumi��VXSUD������DW�����@�$V�WKH�6XSUHPH�&RXUW�KDV�QRWHG��

³LQHTXDOLW\�UHVXOWV�ZKHQ�D�OHJLVODWXUH�GHFLGHV�WKDW�WKH�JRYHUQPHQWDO�LQWHUHVWV�LW�VHHNV�WR�

DGYDQFH�DUH�ZRUWK\�RI�EHLQJ�SXUVXHG�only�DJDLQVW�FRQGXFW�ZLWK�D�UHOLJLRXV�PRWLYDWLRQ�´�

>Lukumi��VXSUD��DW����������LWDOLFV�DGGHG��@�³7KXV��D�ODZ�LV�QRW�JHQHUDOO\�DSSOLFDEOH�LI�LWV�

SURKLELWLRQV�VXEVWDQWLDOO\�XQGHULQFOXGH�QRQ�UHOLJLRXVO\�PRWLYDWHG�FRQGXFW�WKDW�PLJKW�

HQGDQJHU�WKH�VDPH�JRYHUQPHQWDO�LQWHUHVW�WKDW�WKH�ODZ�LV�GHVLJQHG�WR�SURWHFW�´�>Parents for 

Privacy��VXSUD������)��G�DW�������LQWHUQDO�FLWDWLRQV�RPLWWHG��@��

³,Q�RWKHU�ZRUGV��LI�D�ODZ�SXUVXHV�WKH�JRYHUQPHQW
V�LQWHUHVW�µonly against conduct 

motivated by religious belief�¶�EXW�IDLOV�WR�LQFOXGH�LQ�LWV�SURKLELWLRQV�VXEVWDQWLDO��

FRPSDUDEOH�VHFXODU�FRQGXFW�WKDW�ZRXOG�VLPLODUO\�WKUHDWHQ�WKH�JRYHUQPHQW
V�LQWHUHVW��WKHQ�

WKH�ODZ�LV�QRW�JHQHUDOO\�DSSOLFDEOH�´�>Parents for Privacy��VXSUD������)��G�DW�������

TXRWLQJ�Lukumi������8�6��DW�����@�³)RU�H[DPSOH��LQ�Lukumi��WKH�&RXUW�FRQFOXGHG�WKDW�WKH�

FKDOOHQJHG�RUGLQDQFHV�ZHUH�QRW�JHQHUDOO\�DSSOLFDEOH�EHFDXVH�WKH\�µSXUVXH>G@�WKH�FLW\
V�

JRYHUQPHQWDO�LQWHUHVWV�RQO\�DJDLQVW�FRQGXFW�PRWLYDWHG�E\�UHOLJLRXV�EHOLHI¶�DQG�µIDLO>HG@�WR�

SURKLELW�QRQUHOLJLRXV�FRQGXFW�WKDW�HQGDQJHU>HG@�WKHVH�LQWHUHVWV�LQ�D�VLPLODU�RU�JUHDWHU�

GHJUHH�WKDQ�6DQWHULD�VDFULILFH��GRHV�¶´��>Id.��TXRWLQJ�Lukumi������8�6��DW����������@�

+HUH��WKH�&RXQW\¶V�FKDOOHQJHG�SXEOLF�KHDOWK�LQ�QR�ZD\�SODFHV�³GHPDQGV�

H[FOXVLYHO\��RU�HYHQ�SULQFLSDOO\��RQ�UHOLJLRXV�SHUVRQV�RU�FRQGXFW�´�>Parents for Privacy��

                     
��³6DQWHULD�VDFULILFH´�UHIHUV�WR�WKH�SUDFWLFH�LQ�WKH�6DQWHULD�UHOLJLRQ�RI�VDFULILFLQJ�

DQLPDOV��
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VXSUD������)��G�DW������@�7KH�VWD\�DW�KRPH�RUGHU�LQVWHDG�DSSOLHV�JHQHUDOO\�WR�DOO�

UHVLGHQWV��EXVLQHVVHV��DQG�RWKHU�JDWKHULQJV�RI�SHRSOH�LQ�WKH�&RXQW\��H[FHSW�IRU�D�OLPLWHG�

QXPEHU�RI�EXVLQHVVHV�LQ�³FULWLFDO�LQIUDVWUXFWXUH�VHFWRUV´�GHVLJQDWHG�E\�WKH�IHGHUDO�DQG�

6WDWH�JRYHUQPHQWV�DV�QHFHVVDU\�WR�SURWHFW�WKH�KHDOWK�DQG�VDIHW\�RI�WKH�FRPPXQLW\�ZKLOH�

SHRSOH�KXQNHU�GRZQ�DQG�HQJDJH�LQ�WKH�H[WUHPH�VRFLDO�GLVWDQFLQJ�QHHGHG�WR�IODWWHQ�WKH�

FXUYH�E\�VWHPPLQJ�DQG�VORZLQJ�WKH�WUDQVPLVVLRQ�RI�WKH�YLUXV���

%HFDXVH�WKH�FKDOOHQJHG�&RXQW\�SXEOLF�KHDOWK�RUGHU�³TXDOLILHV�DV�QHXWUDO�DQG�

JHQHUDOO\�DSSOLFDEOH��LW�LV�QRW�VXEMHFW�WR�VWULFW�VFUXWLQ\�´�>Parents for Privacy��VXSUD������

)��G�DW�������FLWLQJ Selecky������)��G�DW�������³>$@�QHXWUDO�ODZ�RI�JHQHUDO�DSSOLFDELOLW\�

ZLOO�QRW�EH�VXEMHFW�WR�VWULFW�VFUXWLQ\�UHYLHZ�´��@�,QVWHDG��WKH�&RXQW\¶V�RUGHU�LV�UHYLHZHG�

³IRU�D�UDWLRQDO�EDVLV��ZKLFK�PHDQV�WKDW�WKH�>RUGHU@�PXVW�EH�XSKHOG�LI�LW�LV�UDWLRQDOO\�UHODWHG�

WR�D�OHJLWLPDWH�JRYHUQPHQWDO�SXUSRVH�´�>Id.�DW�������see also Selecky������)��G�DW������

������³8QGHU�WKH�JRYHUQLQJ�VWDQGDUG��µD�ODZ�WKDW�LV�QHXWUDO�DQG�RI�JHQHUDO�DSSOLFDELOLW\�

QHHG�QRW�EH�MXVWLILHG�E\�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�HYHQ�LI�WKH�ODZ�KDV�WKH�

LQFLGHQWDO�HIIHFW�RI�EXUGHQLQJ�D�SDUWLFXODU�UHOLJLRXV�SUDFWLFH�¶´��@��

8QGHU�UDWLRQDO�EDVLV�UHYLHZ��3ODLQWLII�KDV�WKH�EXUGHQ�WR�QHJDWH�³HYHU\�FRQFHLYDEOH�

EDVLV�ZKLFK�PLJKW�VXSSRUW´�WKH�&RXQW\¶V�RUGHU��>F.C.C. v. Beach Communs., Inc.������

8�6�������������������XQGHUVFRUH�DGGHG��@�$QG�3ODLQWLII¶V�GXW\�WR�QHJDWH�HYHU\�UDWLRQDO�

EDVLV�VXSSRUWLQJ�WKH�RUGHU�H[LVWV�³ZKHWKHU�RU�QRW�WKH�EDVLV�KDV�D�IRXQGDWLRQ�LQ�WKH�

UHFRUG�´�>Heller v. Doe by Doe������8�6����������������������@�,Q�LWV�DSSOLFDWLRQ��

3ODLQWLII�PDGH�QR�DWWHPSW�WR�QHJDWH�HYHU\�FRQFHLYDEOH�EDVLV�WKDW�PLJKW�VXSSRUW�WKH�

&RXQW\¶V�VWD\�DW�KRPH�RUGHU��$QG�DOWKRXJK�WKH�&RXQW\�LV�QRW�UHTXLUHG�WR�GR�VR��LW�SRLQWV�

WR�DPSOH�HYLGHQFH�LQ�WKH�UHFRUG�VXSSRUWLQJ�WKH�VWD\�DW�KRPH�RUGHU¶V�UDWLRQDO�EDVLV��>See, 

'HFO��RI�'U��:RRWHQ��DW���������see also, �������2UGHU��(&)������DW���������������@��

� � ��� )UHHGRP�WR�$VVHPEOH��
� � 3ODLQWLII�GRHV�QRW�KDYH�D�OLNHOLKRRG�RI�SUHYDLOLQJ�RQ�LWV�)LUVW�$PHQGPHQW�

IUHHGRP�WR�DVVHPEOH�FODLP��DV�WKH�&RXQW\¶V�WHPSRUDU\�VWD\�DW�KRPH�RUGHU�LV�D�YDOLG�

³WLPH��SODFH��DQG�PDQQHU´�UHVWULFWLRQ�XQGHU�Ward v. Rock Against Racism������8�6�������
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�������������7KH�&RXQW\¶V�RUGHU�LV�FRQWHQW�QHXWUDO��DV�LW�GRHV�QRW�GHSHQG�RQ�3ODLQWLII¶V��RU�

DQ\�RWKHU�JURXS¶V�RU�LQGLYLGXDO¶V��VSHHFK�RU�EHOLHIV��EXW�LQVWHDG�DSSOLHV�EURDGO\�WR�DOO�

UHVLGHQWV��EXVLQHVVHV��DQG�RWKHU�JURXSV�RI�SHRSOH�LQ�WKH�&RXQW\��ZKLOH�H[FHSWLQJ�D�QDUURZ�

FODVV�RI�LQGLYLGXDO�DQG�EXVLQHVVHV�SURYLGLQJ�VSHFLILHG�FULWLFDO�KHDOWK�DQG�VDIHW\�services�

�VXFK�DV�WKH�VDOH�RI�JURFHULHV�IRRG��RU�WKH�SURYLVLRQ�RI�PHGLFDO�FDUH���)XUWKHU��WKH�

&RXQW\¶V�RUGHU�LV�QDUURZO\�WDLORUHG��WDNLQJ�LQWR�DFFRXQW�WKH�XQLTXH�QHHG�IRU�QHDU�

XQLYHUVDO�FRPSOLDQFH�ZLWK�D�WHPSRUDU\�VWD\�DW�KRPH�RUGHU�WR�FRPEDW�D�JOREDO�SDQGHPLF���

DQG�SURYLGHV�3ODLQWLII�³DPSOH�DOWHUQDWLYH�FKDQQHOV´�RI�FRPPXQLFDWLRQ��LQ�OLJKW�RI�WKH�

RUGHU¶V�H[SUHVV�DOORZDQFH�IRU�UHOLJLRXV�VHUYLFHV�WR�EH�EURDGFDVW�E\�VWUHDPLQJ�RU�RWKHU�

WHFKQRORJ\�GXULQJ�WKH�WHPSRUDU\�VWD\�DW�KRPH�RUGHUV���

� � ��� )LIWK�$PHQGPHQW�'XH�3URFHVV�&ODXVH�
�� � 3ODLQWLII�GRHV�QRW�KDYH�D�OLNHOLKRRG�RI�SUHYDLOLQJ�RQ�LWV�)LIWK�$PHQGPHQW�

GXH�SURFHVV�FODLP�DJDLQVW�WKH�&RXQW\��³EHFDXVH�WKH�GXH�SURFHVV�DQG�HTXDO�SURWHFWLRQ�

FRPSRQHQWV�RI�WKH�)LIWK�$PHQGPHQW�DSSO\�RQO\�WR�WKH�IHGHUDO�JRYHUQPHQW�´�>Sanchez v. 

City of Fresno������)��6XSS���G�������������(�'��&DO���������FLWLQJ�Lee v. City of Los 

Angeles,�����)��G������������WK�&LU�������@�(YHQ�LI�3ODLQWLII�KDG�EURXJKW�LWV�FODLP�XQGHU�

WKH�)RXUWHHQWK�$PHQGPHQW��LW�ZRXOG�QRW�OLNHO\�VXFFHHG��³1RWLFH�DQG�DQ�RSSRUWXQLW\�WR�EH�

KHDUG�DUH�WKH�KDOOPDUNV�RI�SURFHGXUDO�GXH�SURFHVV�´�>Guenther v. Comm’r������)��G������

������WK�&LU��������@�7KH�&RXQW\�KDV�SXEOLVKHG�DOO�LWV�RUGHUV�RQOLQH���HDFK�KDV�UHFHLYHG�

FRQVLGHUDEOH�ORFDO�QHZV�FRYHUDJH��DQG�3ODLQWLII�KDV�UHFHLYHG�WLPHO\�QRWLFH�RI�WKH�RUGHUV�

�DV�HYLGHQFHG�E\�LWV�LQVWDQW�FKDOOHQJH�WR�HYHQ�WKH�PRVW�UHFHQW�RUGHU���3ODLQWLII�KDV�

UHFHLYHG�GXH�SURFHVV����

&�� 2WKHU�752�)DFWRUV�
� $V�WKH�ILUVW�IDFWRU�XQGHU�Winter�±�WKH�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�±�LV�

WKH�PRVW�LPSRUWDQW��DQG�DV�3ODLQWLII�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�LWV�FODLPV��WKH�DSSOLFDWLRQ�

VKRXOG�EH�GHQLHG��>Garcia��VXSUD������)��G�DW�����@�/LNHZLVH��WKH�RWKHU�IDFWRUV�GR�QRW�
                     

��6HH��H�J����
KWWSV���ZZZ�VDQGLHJRFRXQW\�JRY�FRQWHQW�VGF�KKVD�SURJUDPV�SKV�FRPPXQLW\BHSLGHPLROR
J\�GF������Q&R9�KHDOWK�RUGHU�KWPO�
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VXSSRUW�LVVXDQFH�RI�D�752���

:KLOH�3ODLQWLII�FODLPV�LW�ZLOO�EH�LUUHSDUDEO\�KDUPHG�LI�WKH�752�LV�QRW�LVVXHG��LW�KDV�

QRW�PDGH�D�³FOHDU�VKRZLQJ´�WKDW�WKLV�LV�VR��3ODLQWLII�KDV�RIIHUHG�WR�KROG�D�GULYH�LQ�VW\OH�

VHUYLFH�ZLWK�DOO�SDULVKLRQHUV�UHPDLQLQJ�LQ�WKHLU�YHKLFOHV�DQG�OLVWHQLQJ�WR�D�VHUYLFH�

WUDQVPLWWHG�RYHU�WKHLU�FDU�UDGLRV��DQG�WKHUH�LV�HYLGHQFH�WKDW�3ODLQWLII�PD\�KDYH�DWWHPSWHG�

DQ�LQ�YHKLFOH�VHUYLFH�IRUPDW�ODVW�6XQGD\��>(&)������DW����'HSXW\�8HOHQ�'HFO���DW����@�

3ODLQWLII�KDV�QRW�VKRZQ�±�PXFK�OHVV�clearly shown ±�WKDW�LQ�OLJKW�RI�LWV�ZLOOLQJQHVV�WR�

DFFHSW�UDGLR�WUDQVPLVVLRQ�RI�6XQGD\�PHVVDJHV�GXULQJ�WKH�temporary�VWD\�DW�KRPH�RUGHU��

LW�ZRXOG�VXIIHU�LUUHSDUDEOH�KDUP�LI�LWV�PHPEHUV�LQVWHDG�OLVWHQHG�WR�±�RU�ZDWFKHG�±�WKH�

PHVVDJHV�OLYH�IURP�WKHLU�KRPHV��HLWKHU�WKURXJK�D�UDGLR�EURDGFDVW�RU�YLD�DQ�RQOLQH�DXGLR�RU�

YLGHR�IHHG���

:LWK�UHVSHFW�WR�WKH�ILQDO�WZR�752�IDFWRUV��WKH�EDODQFH�RI�WKH�HTXLWLHV�DQG�WKH�

SXEOLF�LQWHUHVW�KHDYLO\�VXSSRUW�GHQLDO�RI�WKH�752��7KH�world�LV�H[SHULHQFLQJ�D�SDQGHPLF�

XQSUHFHGHQWHG�LQ�RXU�OLIHWLPH��0RVW�VWDWHV�LQ�WKLV�QDWLRQ��LQFOXGLQJ�RI�FRXUVH�&DOLIRUQLD��

DUH�XQGHU�PDQGDWRU\�VWD\�DW�KRPH�RUGHUV��LQ�DQ�HIIRUW�WR�IODWWHQ�WKH�FXUYH�DQG�DYRLG�WKH�

QHHGOHVV�GHDWK�DQG�VXIIHULQJ�FDXVHG�E\�DQ�H[SRQHQWLDO�JURZWK�LQ�LQIHFWLRQV�DQG�

KRVSLWDOL]DWLRQV��LQFOXGLQJ�WKH�ODFN�RI�YHQWLODWRUV���)RU�&DOLIRUQLD�LQ�JHQHUDO��DQG�WKH�

&RXQW\�LQ�SDUWLFXODU��WKH�QH[W�IHZ�ZHHNV�DUH�critical�IRU�IODWWHQLQJ�WKH�FXUYH��UHTXLULQJ�DOO�

&RXQW\�UHVLGHQWV�WR�VKDUH�LQ�WKH�VDFULILFH�E\�VWD\LQJ�DW�KRPH�LQ�DQ�HIIRUW�WR�VWHP�WKH�

VSUHDG�RI�WKH�YLUXV��>'HFO��RI�'U��:RRWHQ���������@���

,Q�D�&RXQW\�RI�����PLOOLRQ�SHRSOH��WKHUH�VLPSO\�DUH�QRW�HQRXJK�ODZ�HQIRUFHPHQW�

SHUVRQQHO�DQG�UHVRXUFHV�WR�HQIRUFH�WKH�SXEOLF�KHDOWK�RUGHU�LI�WKHUH�LV�DQ�LQFUHDVH�LQ�SHRSOH�

YLRODWLQJ�WKH�RUGHU��HLWKHU�ZLOOIXOO\�RU�EHFDXVH�WKH\�VHH�DQRWKHU�JURXS�UHFHLYLQJ�DQ�

H[HPSWLRQ�IURP�WKH�RUGHU�DQG�WKXV�DVVXPH�WKDW�WKH\�DUH�QRZ�DOORZHG�WR�OHDYH�KRPH�DV�

ZHOO���/LNHZLVH��WKH�&RXQW\�GRHV�QRW�KDYH�WKH�UHVRXUFHV�WR�PRQLWRU�PXOWLSOH�FKXUFKHV�DQG�

RWKHU�JDWKHULQJV�WR�HQIRUFH�VRFLDO�GLVWDQFLQJ�DQG�RWKHU�UHTXLUHPHQWV��LI�PXOWLSOH�JURXSV�

VHHN�DQG�DUH�JUDQWHG�DQ�H[HPSWLRQ�IURP�WKH�JHQHUDOO\�DSSOLFDEOH�VWD\�DW�KRPH�RUGHU���

)XUWKHU��WKH�&RXQW\�VKRXOG�QRW�EH�LQ�WKH�SRVLWLRQ�RI�JUDQWLQJ�RQH�UHOLJLRXV�JURXS�DQ�
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H[HPSWLRQ�ZKLOH�GHQ\LQJ�LW�WR�RWKHUV���([HPSWLQJ�RQH�VXFK�JURXS�IURP�WKH�WHPSRUDU\�

VWD\�DW�KRPH�RUGHU�PD\�OHDG�WR�PXOWLSOH�RWKHU�JURXSV�GHPDQGLQJ�VLPLODU�H[HPSWLRQV��

ZKLFK�ZRXOG�VHULRXVO\�XQGHUPLQH�WKH�HIIHFWLYHQHVV�RI�WKH�VWD\�DW�KRPH�RUGHU¶V�DELOLW\�WR�

IODWWHQ�WKH�FXUYH��/DVWO\��WKH�&RXQW\¶V�3XEOLF�+HDOWK�2IILFHU��'U��:RRWHQ��H[SODLQV�LQ�KHU�

GHFODUDWLRQ�ZK\�3ODLQWLII¶V�SURSRVDO�IRU�LWV�SDULVKLRQHUV�WR�GULYH�IURP�WKHLU�FRPPXQLWLHV�

WR�&DPSR��DQG�EDFN��DQG�WR�UHPDLQ�LQ�WKHLU�YHKLFOHV�ZKLOH�SDUNHG�WRJHWKHU�LQ�&DPSR�

�ZLWK�FKXUFK�PHPEHUV�H[LWLQJ�WKHLU�FDUV�WR�XVH�D�FRPPRQ�UHVWURRP���LV�QRW�FRQVLVWHQW�

ZLWK�WKH�&RXQW\¶V�FULWLFDO��FXUUHQW�HIIRUWV�WR�FRPEDW�WKH�YLUXV��>'U��:RRWHQ�'HFO���DW������

��@�

)RU�WKH�IRUHJRLQJ�UHDVRQV��3ODLQWLII¶V�UHTXHVW�IRU�D�752�VKRXOG�EH�GHQLHG���

�

'$7('��$SULO���������� � 7+20$6�(��0217*20(5<��&RXQW\�&RXQVHO�
�
� � � � � %\���� V�Timothy M. White � � � � �
� 7,027+<�0��:+,7(��6HQLRU�'HSXW\�

$WWRUQH\V�IRU�:,/0$�-��:227(1��3XEOLF�+HDOWK��
2IILFHU�IRU�6DQ�'LHJR�&RXQW\��LQ�KHU�RIILFLDO��
FDSDFLW\��&2817<�2)�6$1�',(*2�
(�PDLO��WLPRWK\�ZKLWH#VGFRXQW\�FD�JRY��

�
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THOMAS E. MONTGOMERY, County Counsel (SBN 109654) 
County of San Diego 
By TIMOTHY M. WHITE, Senior Deputy (SBN 220847) 
1600 Pacific Highway, Room 355 
San Diego, California 92101-2469 
Telephone: (619) 531- 4892; (619) 531-4865; Fax: (619) 531-6005 
E-mail: john.cooley@sdcounty.ca.gov; timothy.white@sdcounty.ca.gov  
 
Attorneys for WILMA J. WOOTEN, Public Health Officer for San Diego County, in her 
official capacity; COUNTY OF SAN DIEGO 
 
 
 

 
IN THE UNITED STATES DISTRICT COURT 

 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

 
 
 

ABIDING PLACE MINISTRIES, a 
Church, 
 

          Plaintiff, 
 
     v. 
 
WILMA J. WOOTEN, Public Health 
Officer for San Diego County, in her 
official capacity; the COUNTY OF SAN 
DIEGO; and DOES 1 through 100, 
inclusive. 
 

          Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 20-cv-00683-BAS-AHG 
 
DECLARATION OF TIMOTHY M. 
WHITE IN SUPPORT OF OPPOSITION 
TO PLAINTIFF’S EX PARTE MOTION 
FOR TEMPORARY RESTRAINING 
ORDER 
 
 
 
 
Judge:  Hon. Cynthia Bashant 
Magistrate Judge: Hon. Allison H. Goddard 
 
Action Filed: April 9, 2020 
Trial Date:  None Set 
 

 )  

I, Timothy M. White, declare and state as follows: 

1. I am an attorney licensed to practice law in the State of California and a 

Senior Deputy with the Office of San Diego County Counsel.  I make this declaration 

based on my own personal knowledge. 

2. Attached to this declaration as Exhibit A is a true and correct copy of 

Executive Order N-33-20 issued by California Governor Gavin Newsom on March 19, 

2020. 
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3. Attached to this declaration as Exhibit B is a true and correct copy of the 

County of San Diego’s Proclamation of Existence of a County-Wide Local Emergency 

issued on February 14, 2020 by the County’s Chief Administrative Officer and Director 

of Emergency Services.  

4. Attached to this declaration as Exhibit C is a true and correct copy of the 

County Public Health Officer’s Declaration of Local Health Emergency. 

5. Attached to this declaration as Exhibit D is a true and correct copy of the 

San Diego County Board of Supervisor’s February 19, 2020 Minute Order ratifying the 

Chief Administrative Officer’s Proclamation of Existence of a County-Wide Local 

Emergency and the County Public Health Officer’s Declaration of Local Health 

Emergency. 

6. As of the time this declaration was signed, Defendants Dr. Wooten and 

County of San Diego have not been served with Summons or complaint. 

I declare under penalty of perjury that the foregoing is true and correct.  Executed 

on April 10, 2020. 

___________________________ 

Timothy M. White  
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-/BCAD,C4=;JG=D7-J3*F/J*J-/+475C*C4;2J/01/,CJ=;JB/,DA5CH�J/,=;=95,J
B/,DA5CH�J?D+75,J3/*8C3J=AJB*1/CH�J=AJ*;HJ,=9+5<*C5=;JC3/A/=1�J �J=A-/AJ
C3*CJ�*840=A;4*;BJG=A65<2J5<JC3/B/J �J,A5C4,*7J4;0A*BCAD,CDA/JB/,C=ABJ9*HJ
,=<C4;D/JC3/5AJG=A6J+/,*DB/J=0JC3/J59?=AC*;,/J=1JC3/B/JB/,C=ABJC=J
�*840=A;4*;B�J 3/*8C3J*<-JG/87�+/4;2�J

%35BJ"A-/AJ5BJ+/4;2J4BBD/-JC=J?A=C/,CJC3/J?D+85,J3/*7C3J=0J�*751=A;5*;B�J
%3/J�*750=A;5*J�/?*AC9/;CJ=0J#D+84,J�/*8C3J7==6BJC=J/BC*+75B3J
,=;B5BC/<,HJ*,A=BBJC3/JBC*C/J4;J=A-/AJC=J/;BDA/JC3*CJG/J94C42*C/JC3/J
49?*,CJ=1J�"'������J"DAJ2=*7J4BJB49?7/�JG/JG*;CJC=J+/<-JC3/J,DAF/�J
*<-J-5BAD?CJC3/JB?A/*-J=1JC3/JF5ADB�J

%3/JBD??8HJ,3*4;J9DBCJ,=<C4;D/�J*;-J�*840=A;4*;BJ9DBCJ3*F/J*,,/BBJC=J
BD,3J;/,/BB4C4/BJ*BJ0==-�J?A/B,A4?C4=<B�J*;-J3/*8C3J,*A/�J(3/;J?/=?7/J
;//-JC=J8/*F/JC3/4AJ3=9/BJ=AJ?7*,/BJ=0JA/B5-/;,/�JG3/C3/AJC=J=+C*5;J
=AJ?/A0=A9JC3/J0D;,C4=;BJ*+=F/�J=AJC=J=C3/AG4B/J0*,475C*C/J*DC3=A5I/-J
;/,/BB*AHJ*,C5F4C5/B�JC3/HJB3=D7-J*CJ*88JC59/BJ?A*,C4,/JB=,5*7J-5BC*;,5;2�J

�� %3/J3/*8C3,*A/J-/74F/AHJBHBC/9JB3*77J?A5=A5C4I/JB/AF5,/BJC=JB/AF5<2JC3=B/ 
G3=J*A/JC3/JB5,6/BCJ*;-JB3*87J?A4=A5C4I/JA/B=EA,/B�J5;,8D-5;2J?/AB=;*7 
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�� %35BJ"A-/AJB3*77J+/J/<0=A,/*+7/J?DABD*;CJC=J �*740=A;5*J7*G�J4;,7D-5;2� 
+DCJ;=CJ8495C/-JC=�J�=F/A;9/<CJ�=-/JB/,C5=;J����� 

 &J����������
�������C3*CJ*BJB==;J*BJ3/A/*0C/AJ?=BB5+8/�JC35BJ"A-/AJ+/J
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PROCLAMATION OF 
EXISTENCE OF A COUNTY-WIDE LOCAL EMERGENCY 

(UNINCORPORATED AND INCORPORATED AREAS 
OF SAN DIEGO COUNTY) 

AND 
REQUEST TO THE GOVERNOR OF THE STATE OF 

CALIFORNIA 
TO PROCLAIM A STATE OF EMERGENCY 
AND TAKE OTHER SPECIFIED ACTIONS 

RECITALS 

Rl. The California Emergency Services Act, including but not limited to 
Government Code section 8630 and the County of San Diego Emergency Services 
Organization Ordinance (Code of Regulatory Ordinances, sections 31.101 et seq.) 
empower the Chief Administrative Officer of the County of San Diego as Director of 
Emergency Services, to proclaim the existence or threatened existence of a local 
emergency when said County is affected or likely to be affected by a public calamity and 
the Board of Supervisors is not in session; and 

R2. The Chief Administrative Officer of the County of San Diego as Director 
of Emergency Services, does hereby find that on February 14, 2020, conditions of 
extreme peril to the safety of persons and property have arisen within San Diego County. 
A novel coronavirus, COVID-19, causes infectious disease and was first detected in 
Wuhan City, Hubei Province, China in December 2019. Symptoms of COVID-19 
include fever, cough, and shortness of breath; outcomes have ranged from mild to severe 
illness, and in some cases death. The Centers for Disease Control and Prevention 
considers the virus to be a very serious public health threat. Chinese health officials have 
reported tens of thousands of cases of COVID-19 in China, with the virus reportedly 
spreading from person to person. COVID-19 illnesses, most of them associated with 
travel from Wuhan, also are being reported in a growing number of international 
locations, including the United States. On January 30, 2020, the World Health 
Organization declared the outbreak a "public health emergency of international concern." 
On January 31, 2020, United States Health and Human Services Secretary Alex M. Azar 
II declared a public health emergency for the United States to aid the nation's healthcare 
community in responding to COVID-19. On February 2, 2020, the United States 
government suspended entry of foreign nationals who have been in China within the past 
14 days. United States citizens, residents, and their immediate family members who were 
in the Hubei province and other parts of mainland China are screened upon their entry 
into the United States. Those without symptoms who were not in Hubei province are 
allowed to continue to their final destination, but are requested to self-quarantine in 
coordination with local public health officials for up to fourteen days. Quarantine of 
some such individuals returning from Wuhan is presently occurring in Marine Corps Air 
Station (MCAS) Miramar. There are currently two confirmed cases of COVID-19 in San 
Diego County. Although these two cases are part of a federal quarantine at MCAS 
Miramar, due to the large population and geographic location of San Diego County, 
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combined with the worldwide spread ofCOVID-19, there is a potential threat of the 
introduction of COVID-19 in San Diego County; and 

R3. The Board of Supervisors of the County of San Diego is not in session and 
cannot immediately be called into session; and 

R4. The Chief Administrative Officer of the County of San Diego as Director 
of Emergency Services, finds that these emergency conditions will require immediate 
action including additional resources, services, personnel, equipment, facilities and 
funding to contain a threat of danger to the public health; and 

RS. This Proclamation of Local Emergency will be ratified by the Board of 
Supervisors pursuant to law. 

PROCLAMATIONS AND ORDERS 

NOW, THEREFORE, IT IS HEREBY PROCLAIMED AND ORDERED by 
the Chief Administrative Officer of the County of San Diego as Director of Emergency 
Services, as follows: 

1. That a local emergency exists throughout San Diego County pursuant to 
Government Code section 8630 and as defined by Government Code section 8558 and 
shall be deemed to continue to exist subject to ratification, review and termination by the 
Board of Supervisors pursuant to Government Code section 8630. 

2. That during the existence of said local emergency the powers, functions, 
and duties of the emergency organization of this county shall be those prescribed by State 
law including but not limited to Government Code section 8634, County ordinances and 
resolutions, and the current Emergency Services Agreement and Operational Area 
Emergency Plan. 

3. That a copy of this Proclamation be forwarded to the Director of the 
California Governor's Office of Emergency Services ("Director Cal OES") requesting 
that Director Cal OES find this Proclamation acceptable in accordance with State law and 
forward this Proclamation to the Governor of the State of California for consideration and 
action on San Diego County's requests that: 

3.1 The Governor of California proclaim a State of Emergency in San 
Diego County. 

3.2 The Governor suspend those statutes, regulations, rules and orders 
that may hinder response and recovery efforts. 

3.3 The Governor order that recovery assistance be made available to 
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San Diego County under the California Disaster Assistance Act to respond to and 
assist in prevention of potential spread of the Novel Coronavirus (COVID-19), 
and assist in treatment of those potentially affected. 

3.4 The Governor order that the State expedite access to Federal 
resources and any other appropriate federal disaster relief programs for San Diego 
County. 

4. The Director of the County Office of Emergency Services shall continue 
to assess the local emergency and, as emergency response and recovery efforts warrant, 
send to Director Cal OES any additional requests that the Governor suspend further 
statutes, rules and regulations pursuant to Government Code section 8571, and that State 
and Federal assistance be provided to San Diego County. 

5. Helen Robbins-Meyer, Chief Administrative Officer, or her representative 
is hereby designated as the authorized representative of the County of San Diego for the 
purpose of receipt, processing, and coordination of all inquiries and requirements 
necessary to obtain available state and federal assistance. 

Date/Time: t>2)-ll/o2...t>o2.-D 
5:o,,. ..... 
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COUNTY OF SAN DIEGO 

By:~ Hele:::::: 
Chief Administrative Officer and 
Director of Emergency Services 
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NICK MACCHIONE, FACHE 
DIRECTOR 

HEAL TH AND HUMAN SERVICES AGENCY 
PUBLIC HEAL TH SERVICES 

3851 ROSECRANS STREET, MAIL STOP P-576 
SAN DIEGO, CA 92110-3134 

(619) 692-5565 • FAX (619) 692-5650 

DECLARATION OF LOCAL HEAL TH EMERGENCY 

WILMA J. WOOTEN, M.O., M.P.H. 
PUBLIC HEAL TH OFFICER 

Whereas, a novel coronavirus, COVID-19, causes infectious disease and was first detected in Wuhan 
City, Hubei Province, China in December 2019. Symptoms ofCOVID-19 include fever, cough, and 
shortness of breath; outcomes have ranged from mild to severe illness, and in some cases death. The 
Centers for Disease Control and Prevention considers the virus to be a very serious public health threat. 

Whereas, Chinese health officials have reported tens of thousands of cases of COVID-19 in China, with 
the virus reportedly spreading from person-to-person. COVID-19 illnesses, most of them associated with 
travel from Wuhan, are also being reported in a growing number of international locations, including the 
United States. 

Whereas, on January 30, 2020, the World Health Organization declared the outbreak a "public health 
emergency of international concern." On January 31, 2020, United States Health and Human Services 
Secretary Alex M. Azar II declared a public health emergency for the United States to aid the nation's 
healthcare community in responding to COVID-19. 

Whereas, on February 2, 2020, the federal government initiated the suspension of the entry of foreign 
nationals who were in China within the past fourteen days. United States citizens, residents, and their 
immediate family members who were in the Hubei province and other parts of mainland China are 
screened upon their entry into the United States. Those without symptoms traveling from areas of China 
(other than Hubei province) are allowed to continue to their final destination, but are requested to self-
quarantine in coordination with local public health officials for up to fourteen days. Federal quarantine 
of some individuals traveling from Wuhan is presently occurring at the Marine Corps Air Station 
(MCAS) Miramar. 

Whereas, there are currently two confirmed cases of COVID-19 in San Diego County. Although these 
two cases are part of a federal quarantine at MCAS Miramar, due to the large population and geographic 
location of San Diego County, combined with the worldwide spread of COVID-19, there is a potential 
threat of introduction ofCOVID-19 in San Diego County. 

Now, therefore, pursuant to Health and Safety Code section 101080, the San Diego County Health 
Officer declares: 

1) The potential introduction ofCOVID-19 in San Diego County is a threat to the public health 
within the meaning of Health and Safety Code section 101080. 

2) A local health emergency is declared in San Diego County. 
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This declaration shall remain in effect for no longer than seven days unless ratified by the San Diego 
County Board of Supervisors and continued for an additional ti e period. 

Date: February 14, 2020 

Director, Public Health Services 
County of San Diego 
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 FEBRUARY 19, 2020 1 

 

 COUNTY OF SAN DIEGO 

 BOARD OF SUPERVISORS - Wed 

 WEDNESDAY, FEBRUARY 19, 2020 

 

 MINUTE ORDER NO. 1 

 

 SUBJECT: RATIFY PROCLAMATION OF LOCAL EMERGENCY AND RATIFY  

 DECLARATION OF LOCAL HEALTH EMERGENCY REGARDING COVID-19  

 (DISTRICTS: ALL) 

 

 OVERVIEW 

 A novel coronavirus (COVID-19) was first detected in Wuhan City, Hubei Province in China in  

 December 2019. Since then, on January 30, 2020, the World Health Organization declared COVID-19 a  

 public health emergency of international concern. On January 31, 2020, Health and Human Services  

 Secretary Alex M. Azar II declared this global outbreak a public health emergency for the United  

 States.  

 

 On February 14, 2020, the San Diego County Public Health Officer issued a Declaration of Local  

 Health Emergency, pursuant to California Health and Safety Code Section 101080, as a result of the  

 international COVID-19 outbreak. Additionally, on February 14, pursuant to California Government  

 Code 8630, the Chief Administrative Officer serving as the County of San Diego (County) Director of  

 Emergency Services and as the Coordinator of the Unified San Diego County Emergency Services  

 Organization, issued a Proclamation of Local Emergency regarding COVID-19.  

 

 While the current, local situation remains stable, today’s recommended actions will provide the County  

 additional powers to coordinate local efforts and identify resources that may be necessary to fully  

 address the response in the event that the situation evolves.  

 

 The virus is considered to be a very serious public health threat for a number of reasons including, but  

 not limited to, the fact that much is unknown about the nature of the virus such as the exact modes of  

 transmission, the factors facilitating human-to-human transmission, the extent of asymptomatic viral  

 shedding, the groups most at risk of serious illness, the attack rate, and the case fatality rate. All these  

 factors remain active areas of investigation. Additionally, there is currently no vaccine to prevent  

 COVID-19 or specific antiviral treatment.   

 

 What is known at this time is that the virus is spread between people primarily via respiratory droplets  

 produced when an infected person coughs or sneezes. Symptoms of the virus include fever, cough, and  

 shortness of breath, and infected individuals have experienced a range of outcomes, from mild sickness  

 to severe illness and death. Based on experience with other coronaviruses that cause severe respiratory  

 illness the U.S. Centers for Disease Control and Prevention (CDC) currently believes that symptoms  

 appear two to 14 days after exposure.  

 

 

 

 

 

 

 

 

Case 3:20-cv-00683-BAS-AHG   Document 6-1   Filed 04/10/20   PageID.102   Page 14 of 16Case 5:20-cv-00755-JGB-KK   Document 13-1   Filed 04/17/20   Page 90 of 107   Page ID
 #:304

Case: 20-55445, 05/03/2020, ID: 11678660, DktEntry: 9-13, Page 91 of 108
(374 of 391)

App.697



 FEBRUARY 19, 2020 2 

 State law requires both the Declaration of Local Health Emergency and the Proclamation of Local  

 Emergency to be ratified by the Board of Supervisors (Board) within seven days of issuance.  Today’s  

 action requests the Board to ratify, and find that there is a continuing need for, both the Declaration of  

 Local Health Emergency and Proclamation of Local Emergency. If approved, the Board’s ratification of  

 the Proclamation of Local Emergency will (1) further ensure legal immunities for emergency actions  

 taken by the County; (2) facilitate requests by the County and other local governments for State and  

 Federal assistance under the State and Federal Disaster Assistance Programs; and (3) allow the Chief  

 Administrative Officer (or authorized official) to take preventive measures necessary to protect and  

 preserve public health and safety. 

 

 RECOMMENDATION(S) 

 CHIEF ADMINISTRATIVE OFFICER 

 1. Ratify the attached Declaration of Local Health Emergency made by the Public Health Officer  

  on February 14, 2020. 

 

 2. Find that there is a continuing need for the local health emergency until no longer needed,  

  subject to the California Health and Safety Code Section 101080 requirements. 

 

 3. Ratify the attached Proclamation of Local Emergency made by the Chief Administrative 

  Officer on February 14, 2020. 

 

 4. Find that there is a need for continuing the local emergency until no longer needed, subject to  

  California Government Code 8630 review requirements. 

 

 FISCAL IMPACT 

 The estimated costs in responding to the international novel coronavirus (COVID-19) are currently  

 being assessed. The primary costs being incurred by the County of San Diego (County) are for  

 physician and other clinical and administrative support staff in the coordination, surveillance,  

 communication and management of the COVID-19 local health emergency and local emergency, as  

 well as related services and supplies, including requested ambulance standby and transport services. It  

 does not include various hospital-related costs for patient care or for the shelter and basic care of those  

 quarantined at Marine Corps Air Station Miramar location. Current County costs are being covered by  

 existing department appropriations, including the use of Health and Human Services Agency  

 Management Reserves, and are funded with General Fund fund balance, Realignment, and General  

 Purpose Revenue. Staff will pursue federal and State reimbursement for all County costs incurred.  

 There is no change in net General Fund and no additional staff years.  

 

 BUSINESS IMPACT STATEMENT 

 N/A 

 

 ACTION: 

 ON MOTION of Supervisor Jacob, seconded by Supervisor Desmond, the Board of Supervisors took  

 action as recommended. 

 

 AYES: Cox, Jacob, Gaspar, Fletcher, Desmond 
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 FEBRUARY 19, 2020 3 

 State of California) 

 County of San Diego) § 

 

 I hereby certify that the foregoing is a full, true and correct copy of the Original entered in the Minutes  

 of the Board of Supervisors. 

 

 ANDREW POTTER 

 Clerk of the Board of Supervisors 

                 
Signed    

 by Marvice Mazyck, Chief Deputy 
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1 THOMAS E. MONTGOMERY, County Counsel (SBN 109654) 
County of San Die_go 

2 By JOHN P. COOLEY, Senior Deputy (SBN 162955) 
TIMOTHYM. WHITE, Senior Deputy (SBN 22084 7) 

3 1600 Pacific Highway, Room 355 
San Diego, California 92101-2469 

4 Telephone: (619} 531- 4892; (619) 531-4865· Fax: (619) 531-6005 
E-mail: iohn.cooley@sdcounty.ca.gov; timothy.white@sdcounty.ca.gov 

5 
Attorneys for WILMA J. WOOTEN, Public Health Officer for San Diego County, in her 

6 official capacity; COUNTY OF SAN DIEGO 

7 

8 

9 

10 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

11 ABIDING PLACE MINISTRIES, a 
Church, 

12 

13 

14 
v. 

Plaintiff, 

WILMA J. WOOTEN, Public Health 
15 Officer for San Diego County, in her 

official capaci~; the COUNTY OF SAN 
16 DIEGO; and DOES 1 through 100, 

inclusive. 

Defendants. 

No. 20-cv-00683-BAS-AHG 

DECLARATION OF WILMA J. WOOTEN, 
M.DA M.P.H., IN SUPPORT OF 
OPPuSITION TO PLAINTIFF'S EX 
PARTE MOTION FOR TEMPORARY 
RESTRAINING ORDER 

Judge: Cynthia Bashant 
Magistrate Judge: Allison H. Goddard 

Action Filed: 
Trial Date: 

A_pril 9, 2020 
~one Set 

17 

18 

19 

20 

21 

22 

23 
I, Wilma J. Wooten, M.D., M.P.H., declare and state as follows: 

1. I am the Public Health Officer for the County of San Diego, and I am in 

24 charge of the County's response to the COVID-19 pandemic. 

25 2. On April 8, 2020, I issued the Order of the Health Officer and Emergency 
26 Regulations which Plaintiff Abiding Place Ministries seeks to enjoin. 
27 I I I 
28 / / / 
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1 3. During the last week, I exchanged correspondence with representatives of 

2 Plaintiff regarding its intent to have a religious service in Campo on Easter Sunday. Such 

3 a gathering of people would violate my April 8 Public Health Order and Governor 

4 Newsom's Emergency Executive Order N-33-20. Both orders essentially require all 

5 individuals in the state to stay at home or at their residence unless they are acting as 

6 "Essential Critical Infrastructure Workers" as identified under the orders 

7 4. Congregants at in-person church services such as the one proposed by 

8 Plaintiff are not acting as Essential Critical Infrastructure Workers. Faith based services 

9 are allowed only if the services are provided through streaming or other technology. In 

10 other words, people may participate in a faith based service, but they must remain at 

11 home. 

12 5. Plaintiffs proposal to hold Easter service for congregants sitting in their cars 

13 in a parking area in Campo violates the stay-at-home Public Health Orders because, by 

14 definition, the congregants must leave their homes and residences and drive to Campo in 

15 order to park in the parking lot. Allowing people to leave their homes and drive to a 

16 religious service puts everyone's health in San Diego County at risk because the COVID-

17 19 virus is easily spread. While driving to Campo, the congregants may stop to put 

18 gasoline in their car, purchase food or use the restroom. Or they may get out of their cars 

19 at the location of the service to use the restroom, or greet a friend. Any of these activities 

20 by a person with the virus could cause a County "hotspot." None of these activities and 

21 the resulting health risks would occur if the church members follow the Public Health 

22 Orders and stay at home. 

23 6. The members of Plaintiffs church undoubtedly believe worshipping 

24 together is important. However, the health risks associated with Plaintiffs "drive-in" 

25 proposal are real. The same health risks do not exist if Plaintiffs congregants, and all 

26 people of faith, stay home and participate in their services electronically. Temporarily 

27 staying at home keeps all San Diego residents safe and furthers the critical County-wide 

28 goal of "flattening" the COVID-19 curve. 
2 

20-cv-00683 
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1 7. As of April 9, 2020, San Diego County had 1,628 individuals test positive 

2 for COVID-19 and 40 have died from that virus. April is the critical month in San Diego 

3 County to flatten the COVID-19 epidemiological curve by staying at home. Unless our 

4 region successfully flattens the curve of COVID-19 illnesses through aggressive and 

5 comprehensive measures, local hospitals will become overwhelmed with COVID-19 

6 patients; and there will not be enough medical personnel, hospital beds, and ventilators to 

7 treat all of the patients. For these measures to have success, the Public Health Orders 

8 must have broad application and compliance. 

9 I declare under penalty of perjury that the foregoing is true and correct. Executed 

10 on April 10, 2020. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
3 
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1 THOMAS E. MONTGOMERY, County Counsel (SBN 109654) 
County_of San Diego 

2 By JOHN P. COOLEY, Senior Deputy (SBN 162955) 
TIMOTHY M. WHITE, Senior Deputy (SBN 220841) 

3 1600 Pacific Highway, Room 3 5 5 
San Diego, California 92101-2469 

4 Teleppop.e: (619) 531- 4892; (619) 531-4865· Fax: .(619) 531-6005 
E-mail: 1ohn.cooley@sdcounty.ca.gov; t11nothy.wh1te@sdcounty.ca.gov 

5 
Attorneys for WILMA J. WOOTEN, Public Health Officer for San Diego County, in her 

6 official capacity; COUNTY OF SAN DIEGO 

7 

8 

9 

10 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

11 ABIDING PLACE MINISTRIES, a 
Church, 

No. 20-cv-00683-BAS-AHG 

DECLARATION OF SERGEANT 
WILLIAM UELEN IN SUPPORT OF 
OPPOSITION TO PLAINTIFF'S EX 
PARTEMOTIONFOR TEMPORARY 
RESTRAINING ORDER 

12 

13 

14 

15 

Plaintiff, 

V. 

WILMA J. WOOTEN, Public Health 
Officer for San Diego County, in her 
official capacity'; the COUNTY OF SAN 

16 DIEGO; and DOES 1 through 100, 
inclusive. Judge: Cynthia Bashant 

17 

18 

19 

20 

21 

22 

23 

Defendants. 
Magistrate Judge: Allison H. Goddard 

Action Filed: 
Trial Date: 

April 9, 2020 
N"one Set 

I, William Uelen, declare and state as follows: 

1. I am a sergeant with the San Diego County Sheriffs Department. I work in 
24 the rural eastern portion of San Diego County, including the unincorporated community 
25 ofCampo. 
26 2. On Sunday, April 5, 2020, I drove to the Abiding Place Ministries (the 
27 "church") located at 2155 N. Campo Truck Trail in Campo to patrol for non-compliance 
28 with the County's COVID-19 Public Health Order. The prior Sunday, March 29, the 
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1 Sheriffs Department received a complaint from a Campo community member that the 

2 church was holding services in violation of the County's Public Health Order, and not 

3 complying with social distancing rules. Sheriffs Deputy Richard Phillips responded to 

4 the complaint and observed that a church service was in progress in a tent, and the 50-60 

5 people in attendance were seated closer than six feet apart. A true and correct copy of 

6 Deputy Phillips' s Crime/Incident Report regarding this matter is attached to this 

7 declaration as Exhibit 1. As indicated on the bottom of that report, I reviewed and 

8 approved it on March 31, 2020. 

9 3. When I arrived at the church service location on April 5, I observed cars 

10 driving onto the property. A church member, Jeremiah Graham, stopped each car as it 

11 approached and told the occupants to stay in their cars during the church service, but that 

12 they could leave their cars to use the bathroom. I left the area before the church service 

13 began. 

14 4. When I returned to the location of the church service about three hours later, 

15 most of the cars had left the parking lot. However, 6-7 people were standing together 

16 near a tent, less than six feet apart. When the group of people saw me, they walked away 

17 from each other, and entered two vehicles which drove toward the exit. One of the cars 

18 stopped when it reached me. Mr. Graham got out and told me that the church service 

19 ended about an hour earlier, and 10-12 people had stayed to help break down the stage 

20 due to the inclement weather. A true and correct copy of my report is attached to this 

21 declaration as Exhibit 2. 

22 

23 

24 

25 

26 

27 

28 

I declare under penalty of perjury that theroing is true and correct. 

on April 10, 2020. !<:f!> 
-~----/4-'--"--=-~--'---"--- ~ -=---/4~-4[L__~---==-
William Uelen 

2 

Executed 
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San Diego County Sheriff's Department 
Crime/Incident Report 

1 
Page 1 of 3 

  Case No. 20115300 

CAD Event No.: E6420459 Case Disposition: Active 

Primary Victim: State of California Report No. 20115300.1 

 

 
Reporting Officer Division / Organization Reviewed By 

SH2270 - PHILLIPS, RICHARD Rural Enforcement 
RURAL CAMPO 

SH2212 - UELEN, BILL 
Report Date Detective Assigned Reviewed Date 
3/30/2020 9:52:07 AM SH2270 - PHILLIPS, RICHARD 03/31/2020 12:25:36 
NetRMS_CASDCR.rtf v11-15-06  Printed By SH2212 Printed: April 9, 2020 - 2:13 PM 

 

 

GENERAL CASE INFORMATION 
 

Primary Charge: 981153 - ZZ - MISCELLANEOUS REPORTS - 153 
Special Studies:  Related Cases:  
Location, City, State, ZIP: Occurred On: 
2155 N Campo Truck Tktl, Campo, CA 91906 03/29/2020 11:00:00 (Sunday) 
Jurisdiction: Beat: Call Source:  (and Between): 
 881 ADMIN  
Means:  Motives:  

 

 

VICTIM/S 
 

IBR/UCR OFFENSE/S 
 

Offense Description: Level: Against: Completed?  Counts Using: 
981153 - ZZ - MISCELLANEOUS REPORTS - 153 O  Yes   
Location Type: Hate/Bias: Domestic Violence: 
04 - Church/Synagogue/Temple 88 - None (no bias) (mutually exclusive) No 
Criminal Activity: Type Security: Gang Related: Entry: Point of Entry: 
     
Weapons/Force: Tools:  Targets: 

    

ARRESTEE/S 
 
 

 

SUSPECT/S (Not Yet Arrested) 

Suspect #1 
 

Name: County Residence: Interpreter Language: 
Spitsbergen, Mark R - Resident  

 

ALIAS / AKA / NICKNAME / MONIKER: 
Name Type: First: Middle: Last: Suffix: 

     
Home Address, City, State, ZIP: Res. Country: Place of Birth: Undocumented: 
2155 N. Campo Truck Trail, Campo, CA 91906    
Race: Sex: Date of Birth / Age: Height: Weight: Hair Color: Eye Color: Facial Hair: Complexion: 
W M 60       
Hair Style: Hair Length: Build: Teeth: Suspected User: 
     
Employment Status: Occupation/Grade: Employer/School: Employer Address, City, State, ZIP: 
E - Employed Pastor Abiding Place Ministries 2155 N. Campo Truck Trail, Campo, CA 91906 

CONTACT INFORMATION: 

Type: Number/Address: 
  

IDENTIFICATION: 
Type: Number: State: Country: 
    

SCARS, MARKS, TATTOOS, ODDITIES: 
Attire: Suspect Actions: 
 ,  

 

WITNESSES 
 

 

OTHER ENTITIES 

Other Entity #1 
 

Person Code:  
 

Secured Premise  
 

Discovered Crime  
 

Reporting Party  
 

Law Enforcement Officer 
Name: Entity Type: Person Code: County Residence: 

Graham, Jeremiah Israel 
OT - Other 
(Person) 

 
 

 
ALIAS / AKA / NICKNAME / MONIKER: 

Name Type: First: Middle: Last: Suffix: 
     
Home Address, City, State, ZIP: Res. Country: Place of Birth: Undocumented: Interpreter Language 
     

I 

I I I I 
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Race: Sex: Date of Birth / Age: Height: Weight: Hair Color: Eye Color: Facial Hair: Complexion: 

W M 07/20/1982 - 37 6' 0" 190 BLN BLU 
03 - Full Beard and 
Mustache 

 

Employment Status: Occupation/Grade: Employer/School: Employer Address, City, State, ZIP: 
    

CONTACT INFORMATION: 
Type: Number/Address: 

  
IDENTIFICATION: 

Type: Number: State: Country: 
    
Injury: Extent of Treatment: 

  
 

 

PROPERTY 

Property Item #1.000 - Body Worn Camera Footage 
Derivative No.: 0 Property Category: 1306 - Body Camera Video  

Status: ES - Evidence (Seized) Count: 1 Value:  
Manufacturer:  Model:  

Serial No.:  Model Year:  OAN:  
Color:  Caliber:  

Body Style:  Recovered/ Seized 
Date: 

03/29/2020 

Owner:   Disposition:  
Evidence Tag:  Alert(s):  

Drug Type:  Drug Quantity:  
Search Warrant:     

Notes:  
 

 

REPORT NARRATIVE 

 

SYNOPSIS: 
On 03/29/2020 Abiding Place Ministries was holding church services at 2155 N. Campo Truck Trail in 
Campo.  Local residents called into the Sheriff's Department requesting enforcement of the current 
Social Distancing Ordinances.  Abiding Place Ministries had a congregation of approximately 50-60 
parishioners during the services.  A warning was given to staff members of the church of the violation but 
they refused to end the services and stated they were not violating any of the current orders. 
 
ORIGIN: 
On 03/29/2020 at approximately 1115 hours, I was dispatched to 2155 N. Campo Truck Trail in Campo 
regarding a state issued Ordinance Violation.  The contact was captured on Sheriff's Department Body 
Worn Camera video and the following report is a synopsis of my contact. 
 
INVESTIGATION: 
Upon my arrival into the property, I immediately noticed approximately 20+ cars on the property.  I drove 
onto an upper level where I noticed a large white tent with people inside of it.  As I approached the tent 
and parked, one subject walked to my location to greet me.  I noticed approximately 50-60 people inside 
the tent sitting in chairs and standing as one subject was on a stage delivering a sermon.   
 
I first spoke with the staff member who greeted me as I exited my vehicle.  I asked the person if he was 
in charge and he told me currently he was the person in charge.  I explained to him they were in violation 

I I I I I 
I 

I I 

I 
I I 

I 
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of the state issued ordinance to not congregate with 10 or more persons.  The staff member told me he 
believed the order did not pertain to their church and they were within the guidelines.  The staff member 
told me they church was abiding by the recommendation to stay 6' apart from each other and some of 
the other orders.  I pointed at the people sitting in chairs inside the tent and told the gentleman the chairs 
were at best 2-3 feet apart and nobody inside the tent were at the recommended 6 foot distance. 
 
As I continued to speak with the staff member another male adult approached us. The gentleman I was 
speaking with introduced the other male subject as his son, who later identified himself as Jeremiah 
Graham.  Jeremiah told me he is the Secretary of the church and then told me he is a "Civil Rights 
Attorney".  Jeremiah told that should I arrest anyone for attending the services I would be sued.  I 
explained to Jeremiah there was an order issued by the State of California that restricts their right to 
congregate with 10 or more people.  Jeremiah told me he has reviewed the order from the state and it 
would be a violation of their civil rights to arrest them based on the order. 
 
I explained to Jeremiah I was not current on the actual law that prohibits their right to congregate with 
more than 10 people as the residents in the area have all complied with the order and there has been no 
need to apply the law currently.  I told Jeremiah I would contact my command staff regarding the order 
and the Sheriff's Department would be in touch to discuss the law.   
 
During our conversation, Jeremiah continuously attempted to argue their right to worship and suggesting 
I had no authority to enforce the current orders from the state.  I tried to reason with Jeremiah and asked 
how long the church had been in the area.  Jeremiah told me the church moved in to the location in June.  
I tried to explain to Jeremiah this is a small community and he and his people are now upsetting their 
immediate neighbors and will eventually be causing turmoil within the community.  I tried to appeal to 
them to be a good neighbor.  I explained that people are very concerned about the Covid 19 virus and 
even more concerned knowing the church is holding large gatherings with people coming from the large 
city areas of San Diego.  Jeremiah told me the church held the cure for the Covid 19 virus.  Jeremiah told 
me that should anyone be concerned about the virus the church would be happy to pray with them and it 
would keep that person from getting the virus or it would cure anyone with the virus.   
 
I ended my conversation with both subjects and let them know somebody from the Sheriff's Department 
would be in touch to discuss the lawful order.  Jeremiah gave me his name and phone number and told 
me I could contact him and set up a meeting.  While giving me his name and number Jeremiah felt it 
necessary to give me his state "Bar" number.     
 
FOLLOW-UP: 
As needed by the Sheriff's Department Command. 
 
RELATED REPORTS:  None. 
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GENERAL CASE INFORMATION 
 

Special Studies: 
 

Related Cases: 
 

Location, City, State, ZIP: Occurred On: 
2155 N. Campo Truck Trail,Campo, CA 91906 4/5/2020 11:00:00 AM (Sunday) 
Jurisdiction: Beat: Call Source:  (and Between): 
Campo - CAMPO 879   

 
 

INDIVIDUAL/S 
 

REPORT NARRATIVE 
 

On 04/05/2020, at approximately 1100 hours I drove to the Abiding Place Ministries located at 2155 N. Campo Truck Trail, 
Campo, to do extra patrol for COVID-19 County Order compliance.  When I arrived, I observed a male adult who I recognized 
as Jeremiah Graham standing near the main electronic gate onto the property belonging to Abiding Places Ministries.  I exited 
my Sheriff's patrol vehicle and greeted Graham and watched as he addressed arriving worshipers.  As vehicles approached, 
Graham stopped each one of them and explained to them that today's service (04/05/2020) would be a drive-in movie style 
setting, to remain seated in their vehicles and to tune their radio into 89.1 to listen to the service. Graham went on to tell them 
that the bathrooms would be open for use, but to please adhere to the current County Order regarding the social distancing 
guidelines, and that there would be someone directing each vehicle where to park.  BWC video is available showing Graham 
give his speech to an arriving vehicle. 
 
I thanked Graham for his continued efforts to find a common ground for worship, while still trying to adhere to the county 
order.  I left the area with no further incident. 
 
 
On 04/05/2020, at approximately 1410 hours, I returned to the property belonging to Abiding Place Ministries to check on the 
worshipers COVID-19 compliance.  When I arrived, I could only see two vehicles and a small group of 6-7 people standing 
near the tent.  When the group of people saw me, they walked away from each other and entered two vehicles.  The vehicles 
drove towards the main gate to exit the property.  One of the vehicle was occupied by Jeremiah Graham who stopped and 
exited his vehicle to talk with me.  Graham said that the sermon ended right around 1300 hours and a group of 10-12 
remained at that time to help break down the stage due to the oncoming inclement weather.  Graham said the other vehicle 
that I watched leave was the last of the group and everyone that remained on the property all lived there.  Graham said Pastor 
Mark advised his congregation to drive straight home to their respective residences from Campo.  Lastly, Graham added that 
after I left prior to the start of the service, he "was kicking himself" after failing to welcome me onto the property to watch the 
service to ensure their compliance to the health order. 
 
Graham passed along his gratitude to everyone involved in allowing this modified day of worship.  There has been no further 
extra patrols or calls for service at 2155 N. Campo Truck Trail since I left on Sunday 04/05/2020. 

I I 
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 1 

INTRODUCTION 

There is no pandemic exception to the Constitution. Yet, for months, the 

Government’s Orders have prohibited Appellants Wendy Gish, Patrick Scales, 

James Dean Moffatt, and Brenda Wood (“Church Members”) and their 

congregations from engaging in communal worship.1 The Orders allow secular 

activities of an indistinguishable nature to continue provided that social distancing 

 

1 “Orders” hereinafter refers to the Stay-at-Home Executive Order issued by 

California Governor Gavin Newsom, ER 96-97, the San Bernardino Order, ER 99-

102, the San Bernardino Order Clarification, ER 197, the Riverside Order, ER 104-

111, as modified by Governor Newsom’s May 4, 2020 Order detailing California’s 

Reopening Plan, Executive Order N-60-20, RJN Exs. 1-2. The Counties have since 

rescinded their orders, and now rely solely on the Governor’s Executive Orders for 

purposes of enforcement. RJN Ex. 5.  

 

“Government” hereinafter refers to Defendants-Appellees Gavin Newsom, in his 

official capacity as Governor of California; Xavier Becerra, in his official capacity 

as Attorney General of California; Erin Gustafson, in her official capacity as the 

San Bernardino County Acting Public Health Officer; John McMahon, in his 

official capacity as the San Bernardino County Sheriff; Robert A. Lovingood, in 

his official capacity as a San Bernardino County Supervisor; Janice Rutherford, in 

her official capacity as a San Bernardino County Supervisor; Dawn Rowe, in her 

official capacity as a San Bernardino County Supervisor; Curt Hagman, in his 

official capacity as a San Bernardino County Supervisor; Josie Gonzales, in his 

official capacity as a San Bernardino County Supervisor; Cameron Kaiser, in his 

official capacity as the Riverside County Public Health Officer; George Johnson, 

in his official capacity as the Riverside County Executive Officer and Director of 

Emergency Services; Chad Bianco, in his official capacity as the Riverside County 

Sheriff; Kevin Jeffries, in his official capacity as a Riverside County Supervisor; 

Karen Spiegel, in her official capacity as a Riverside County Supervisor; Chuck 

Washington, in his official capacity as a Riverside County Supervisor; V. Manuel 

Perez, in his official capacity as a Riverside County Supervisor; and Jeff Hewitt, in 

his official capacity as a Riverside County Supervisor. 
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 2 

protocols are observed, while denying religious communities the opportunity to 

meet under the same standards. 

For the duration of California’s coronavirus lockdown, the Government has 

let the public stroll freely down the busy aisles of their local grocery store for an 

indefinite period of time; go to the hospital for certain types of elective surgeries; 

and even arrange for plumbers, electricians, and exterminators to come into their 

homes for extended periods. Yet, the Church Members cannot not go to church; 

attend a baptism; gather to pray for the sick and dying; or even attend an outdoor 

funeral service for departed loved ones, regardless of the number of persons 

attending or the precautions they offered to take.  

As the Governor has now started to move toward a phased reopening, 

shopping malls, swap meets, hair salons, and dine-in restaurants will soon be 

allowed to open with social distancing, but churches, mosques, synagogues, and 

other places of worship will, at best, be subjected to cumbersome capacity and 

other restrictions applicable to religious activities only. At worst, communal 

worship will remain or revert to being altogether criminalized by the Government, 

which the Government has indicated is a real possibility. RJN Ex. 9, p. 2 (“[n]ot 

adhering to all of the guidelines in their entirely [sic] could result in . . . the re-

closing of places of worship”). 
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The Government’s criminalization of communal worship violates the 

Church Members’ fundamental rights to religious liberty, freedom of speech and 

assembly, and due process and equal protection under the law. Accordingly, the 

Church Members respectfully request that this Court reverse the district court’s 

denial of interlocutory injunctive relief, and remand to the district court for further 

proceedings. 

ISSUES PRESENTED 

1. Did the district court err by creating an unprecedented “minimal 

scrutiny” standard for emergencies when reviewing the Church Members’ claims 

for the deprivation of their fundamental rights?  

2. Are the Church Members likely to succeed on the merits of their 

claims that the Government’s actual and threatened prohibition on communal 

religious worship violates the United States and California Constitutions? 

3. Are the Church Members likely to suffer irreparable harm absent an 

injunction prohibiting the Government from further criminalizing communal 

religious worship? 

4. Do the public consequences of a preliminary injunction weigh in favor 

of temporarily enjoining the Government from further prohibiting religious 

worship on terms more restrictive than those applicable to comparable secular 

activities?  
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 4 

STATEMENT OF JURISDICTION 

The district court had federal question subject matter jurisdiction under 28 

U.S.C. §§ 1331 and 1343(a) and supplemental jurisdiction over state law claims 

pursuant to 28 U.S.C. § 1367. 

This Court has jurisdiction over appeals from interlocutory orders of the 

district court that grant, continue, modify, refuse, or dissolve injunctions. 28 U.S.C. 

§ 1292(a)(1). An order denying a temporary restraining order may be appealable if 

it is tantamount to the denial of a preliminary injunction. Religious Tech. Ctr., 

Church of Scientology Int’l, Inc. v. Scott, 869 F.2d 1306, 1308 (9th Cir. 1989) 

(citing Envtl. Defense Fund, Inc. v. Andrus, 625 F.2d 861, 862 (9th Cir. 1980)). 

This is so where the denial followed a “full adversary hearing” and if, “in the 

absence of review, the appellant would be effectively foreclosed from pursuing 

further interlocutory relief.” Andrus, 625 F.2d at 862.  

Here, this Court has jurisdiction over this appeal because the order below is 

tantamount to the denial of a preliminary injunction. See 28 U.S.C. § 1292(a)(1). 

Appellants had moved for (1) a temporary restraining order and (2) an order to 

show cause why a preliminary injunction should not issue. ER 129. The district 

court denied their requests following a full briefing on the merits and a lengthy 

telephonic hearing, at which all parties were represented by counsel. ER 10-46. 
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At the conclusion of the hearing, the Church Members’ counsel renewed 

their request for a further hearing on whether a preliminary injunction should issue. 

ER 45:8-16. The Honorable Jesus G. Bernal responded by stating that he would 

“consider that,” and thereafter issued the order denying the Church Members’ 

motion in full, and without setting any further hearing on the Church Members’ 

request for a preliminary injunction. Id. 

By denying the Church Members’ motion, the district court effectively 

decided the merits of the case and foreclosed the possibility of any further 

interlocutory relief. In the order, the district court erroneously held, for example, 

that “as acts of the executive in response to a national emergency, the 

[Government’s] Orders are subject to only minimal scrutiny, which they easily 

survive.” ER 4-5. The court further held that “even absent consideration of greater 

leeway afforded to executive acts during a state of emergency, the Orders do not 

violate [the Church Members’] rights under traditional constitutional analysis,” 

because the Orders survive rational basis review. ER 5. 

The district court’s decision not only conclusively denies interlocutory 

injunctive relief, but it effectively decided the merits of the case, providing this 

Court jurisdiction over this appeal pursuant to 28 U.S.C. § 1292(a)(1).  
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 6 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

On March 4, 2020, California Governor Gavin Newsom proclaimed a State 

of Emergency as a result of the threat of COVID-19. ER 274-78. He then issued 

Executive Order N-33-20 on March 19, 2020, requiring that “all residents . . . heed 

the current State public health directives.” ER 96-97. The state public health 

directive requires “all individuals living in the State of California to stay home or 

at their place of residence except as needed to maintain continuity of operations of 

the federal critical infrastructure sectors . . . .” Id. The directive provides that it 

“shall stay in effect until further notice.” Id. 

On March 22, 2020, the California Public Health Officer designated a list of 

“Essential Critical Infrastructure Workers.”2 ER 285-98. Listed as a part of the 

“essential workforce” were coffee baristas, grocery store workers, laundromats 

employees, workers supporting the entertainment industry, and workers supporting 

ecommerce. Id. The list also included “faith based services [] provided through 

streaming or other technology.” 3 ER 295. Accordingly, the Executive Order 

 

2 On April 28, 2020, state officials issued an amended “Essential Critical 

Infrastructure Workers” list, revising slightly the list of allowable “essential” 

activities under the Governor’s shelter-in-place order. RJN Ex. 4. 

 

3 After the Church Members initiated this action, Governor Newsom stated in court 

filings that drive-in worship services were permitted under the Executive Order as 
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prohibits religious leaders from providing communal religious services to their 

congregations, regardless of whether any non-technological measures might be 

taken to reduce or eliminate the risk of the virus spreading, such as offering 

socially-distanced seating for family units, or mask and glove requirements. ER 

96-97.  

On May 4, 2020, Governor Newsom issued Executive Order N-60-20, also 

called California’s Reopening Plan. RJN Exs. 1, 2. The plan allows schools, 

restaurants, factories, offices, shopping malls, swap meets, and others to operate 

with social distancing in Stage 2 of California’s four-stage reopening process, but 

does not permit houses of worship to hold religious worship services until Stage 3, 

which may be several months from now. Id. The Reopening Plan permits counties 

to “move through Stage 2 faster if they are able to show greater progress,” through 

a “variance and attestation” procedure. Id; see also RJN Ex. 3. San Bernardino and 

Riverside Counties submitted variance and attestation forms that do not indicate 

that communal worship reopen earlier than Stage 3. RJN Ex. 3.  

On May 19, 2020, the United States Department of Justice Civil Rights 

Division sent a letter to Governor Gavin Newsom raising “several civil rights 

 

a form of “other technology.” ER 17:2-13. Thereafter, San Bernardino and 

Riverside Counties issued statements indicating that drive-in worship services 

would henceforth be permitted. Id. 
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concerns with the treatment of places of worship” in Executive Orders N-33-20 

and N-60-20 and documents relating to the California Reopening Plan. RJN Ex. 6. 

Four days later, on May 23, 2020, the CDC issued guidance declaring religious 

worship to be “essential,” and offering suggestions on how religious communities 

may practice their faiths while minimizing the risk of transmission of the virus. 

RJN Ex. 7. 

Despite the federal government’s insistence that places of worship be 

allowed to reopen safely, Governor Newsom has refused to do so. Instead, on May 

25, 2020, the Government issued guidance materials imposing additional 

constraints on religious activities. RJN Ex. 8. Under these new guidelines, even if a 

county obtains a variance from the State’s orders, religious observers must still 

comply with a laundry list of requirements that other variance-approved activities 

need not. Id.  

For example, under the May 25 guidance, “[p]laces of worship must [] limit 

attendance to 25% of building capacity or a maximum of 100 attendees, whichever 

is lower.” Id. This is regardless of the size of the house of worship. No other sector 

of California’s economy is subjected to such arbitrary burdens. See RJN Ex. 3, p. 

101 (establishing Stage 2 variances in San Bernardino County for, inter alia, retail 

stores to operate at 50% capacity and dine-in restaurants to operate at any capacity 

provided there is “safe physical distance” between patrons). Further, because such 
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variances would be subject to review every three weeks, even if requested by the 

counties and approved by the State, there remains a real possibility that the 

Government will simply reinstate its totalitarian ban on communal worship at any 

time through an unelected county bureaucrat revoking the government “license to 

pray” that variance renewals constitute.  

On May 25, 2020, San Bernardino County issued a News Release stating 

that religious services could resume in a limited capacity, subject to the State’s 

May 25 guidance. RJN Ex. 9. In the release, the County threatens that “[n]ot 

adhering to all of the guidelines in their entirely [sic] could result in . . . the re-

closing of places of worship.” RJN Ex. 9, p. 2. 

Appellant Patrick Scales’ church, Shield of Faith Family Church, Inc., is 

located in San Bernardino County. ER 234-236. He desires to hold in-person 

religious services for those congregants who desire to attend church. Id. Scales 

believes that he can hold such religious services and abide by social distancing tips 

recommended by the CDC by keeping congregants at least six feet apart and 

providing masks and gloves. Id. He believes that religious services are essential for 

the spiritual health of the congregation so that the congregants may exhort one 

another during these difficult times. Id. Scales recognizes that most of his 

congregants will stay at home, but he wants to be available for those who are 
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healthy and feel that in-person church service can be safely attended with social 

distancing and other measures. Id. 

Appellant Wendy Gish attends Shield of Faith Family Church and would 

attend an in-person church service should it be made available to her. ER 232-33. 

She regularly attends church services and believes that she has a scriptural 

command to “not neglect meeting together.” Id. 

Appellant James Moffatt’s church, Church Unlimited, is located in Riverside 

County. ER 217-20. Upon learning about the coronavirus, he immediately had his 

church building cleaned and disinfected. Id. Moffatt ensured that sanitizing 

materials were available to each person who entered his church and encouraged 

family units to sit at least six feet apart. Id. He encouraged anyone who was 

uncomfortable with gathering to stay at home. Id. He also encouraged anyone 

experiencing symptoms of illness to stay at home. Id. 

On April 9, 2020, Moffatt was threatened with a fine of one thousand dollars 

for holding a church service on April 5, 2020, Palm Sunday. ER 218. But for the 

Orders, Moffatt would continue to hold in-person religious services in Riverside 

County, while taking the same social distancing precautions taken by the multitude 

of “essential businesses” that continue to operate in the county, despite any 

prevalence of COVID-19. He believes that it is important for Christians to come 

together, remember, and celebrate all that Jesus has done for this world. Id.  
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Appellant Brenda Wood’s church, Word of Life Ministries International Inc. 

is located in Riverside County. ER 237-39. Word of Life Ministries International 

Inc. has approximately 20-30 regular attendees. Id. Wood believes Scripture 

commands her to provide opportunities for the believers to obey Hebrews 10:25 

where the believers meet together and encourage one another. Id. 

During a drive-up Easter Sunday service at Wood’s church, communion was 

served by an individual wearing a mask and gloves and the elements were pre-

packaged. Id. The person serving Holy Communion used tongs to remove the 

communion cups from the pre-packaged box. Id. At this time, Wood has postponed 

all baptisms at her church. Id. She would like to hold drive-up church services 

every Sunday, including by following reasonable precautions while sharing Holy 

Communion with her congregation. Id. 

II. PROCEDURAL HISTORY 

On April 13, 2020, the Church Members filed their Verified Complaint, 

followed by an emergency motion for a temporary restraining order and for an 

order to show cause why a preliminary injunction should not issue on April 14, 

2020. ER 56, 129. The Government filed oppositions to the motion on April 17, 

2020. ER 242, 378, 745. The Church Members filed their reply and motion for 

leave to file the same on April 19. ER 999. On April 22, 2020, the district court 
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held a telephonic hearing on the motion, and later issued the order denying the 

motion on April 24, 2020. ER 1-46, 47-55.  

The Church Members filed their notice of appeal on the following court day, 

April 27, 2020. ER 1072. On May 3, 2020, the Church Members filed an 

emergency motion for an injunction pending appeal with this Court, Dkt. 9, which 

was denied on May 7, 2020. Dkt. 21.  

STANDARD OF REVIEW 

This Court reviews a district court’s “denial of a preliminary injunction for 

abuse of discretion.” All. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th 

Cir. 2011). In deciding whether the district court has abused its discretion, the 

Court employs a two-part test: first the Court “determine[s] de novo whether the 

trial court identified the correct legal rule to apply to the relief requested; second, 

[the court] determine[s] if the district court’s application of the correct legal 

standard was (1) illogical, (2) implausible, or (3) without support in inferences that 

may be drawn from the facts in the record.” California v. U.S. Dep’t of Health & 

Human Servs., 941 F.3d 410, 420 (9th Cir. 2019) (citing Pimentel v. Dreyfus, 670 

F.3d 1096, 1105 (9th Cir. 2012)); see also Zepeda v. U.S. I.N.S., 753 F.2d 719, 724 

(9th Cir. 1983). The district court in this case based its decision on multiple 

erroneous legal standards, and applied such standards in a manner that is illogical, 

implausible, and draws upon unreasonable inferences from facts in the record. 
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SUMMARY OF THE ARGUMENT 

The Government’s criminalization of gatherings for religious purposes 

violates multiple provisions of the U.S. and California Constitutions.4 The district 

court abused its discretion by holding that “traditional constitutional scrutiny does 

not apply” to constitutional violations in an emergency and creating a new, never 

before recognized “minimal scrutiny” standard to analyze the violations of the 

Church Members’ constitutional rights. ER 4-5. The district court invented this 

standard by misapprehended the Supreme Court’s 1905 decision in Jacobson v. 

Commonwealth of Massachusetts, 197 U.S. 11, 27 (1905). When the Supreme 

Court has cited Jacobson over the last century, the case has been analyzed within 

the Court’s traditional tiered scrutiny analysis, not in the context of a “minimal 

scrutiny” standard for emergencies.  

 

4 The Verified Complaint asserts the following causes of action: (1) violation of the 

Free Exercise Clause of First Amendment; (2) violation of the Establishment 

Clause of First Amendment; (3) violation of the Free Speech Clause of First 

Amendment; (4) violation of the First Amendment Freedom of Assembly; (5) 

violation of the Due Process Clause of Fourteenth Amendment by reason of 

vagueness; (6) violation of substantive rights protected by the Due Process Clause 

of Fourteenth Amendment; (7) violation of the Equal Protection Clause of 

Fourteenth Amendment; (8) violation of the Right to Liberty (Cal. Const. Art. I, § 

1); (9) Freedom of Speech (Cal. Const. Art. I, § 2); (10) Freedom of Assembly 

(Cal. Const. Art. I, § 3); and (11) Free Exercise and Enjoyment of Religion (Cal. 

Const. Art. I, § 4). ER 56-91. 
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The district court further abused its discretion in finding that the 

Government’s Orders are neutral and generally applicable, and therefore only 

considering the Church Members’ free exercise claims under rational basis review. 

ER 5. The Orders are neither neutral, nor generally applicable. They single out 

religious gatherings for explicit restrictions when similarly situated secular entities 

may remain open while following social distancing guidelines. In its reasoning, the 

district court inserted its own value judgment that religious worship deserved lesser 

protection than going to the grocery store or picking up coffee, because there 

remains an inherent risk in any community gathering during the pandemic. In 

determining that the Church Members’ fulfillment of deeply held religious beliefs 

was worthy of less protection than picking up fast food or marijuana, the Court 

lumped religious worship, a fundamental civil right protected by our Constitution 

since its inception, in a column with mere entertainment at concerts or sporting 

events. ER 6. Free exercise jurisprudence does not permit the government to allow 

some activities to proceed with risk, but then prohibit comparable religiously-

motivated activities. Supreme Court precedent holds freedom of religion in much 

higher regard.  

Finally, the district court chose not to address the Church Members’ other 

claims in detail, stating they fail because the Orders were neutral. The Church 

Members’ other claims state independent bases for relief and should not have been 
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dismissed out of hand. For these reasons, the Church Members ask that this Court 

reverse the decision of the district court and remand to the district court for further 

proceedings. 

ARGUMENT 

This Court has established two sets of criteria for evaluating a request for 

injunctive relief. Earth Island Inst. v. United States Forest Serv., 351 F.3d 1291, 

1297 (9th Cir. 2003). Under the “traditional” criteria, a plaintiff must show (1) a 

strong likelihood of success on the merits, (2) a likelihood of irreparable injury to 

plaintiff if preliminary relief is not granted, (3) a balance of hardships favoring the 

plaintiff, and (4) advancement of the public interest. See, e.g., Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). Where the government is the 

opposing party, balancing of the harm and the public interest merge. See Nken v. 

Holder, 556 U.S. 418, 435 (2009). Thus, the Court asks whether any significant 

“public consequences” would result from issuing the preliminary injunction. 

Winter, 555 U.S. at 24.  

Alternatively, injunctive relief may be appropriate when a movant raises 

“serious questions going to the merits” and the “balance of hardships tips sharply 

in the plaintiff’s favor,” provided that the plaintiff is able to show there is a 

likelihood of irreparable injury and that the injunction is in the public interest. All. 

for Wild Rockies, 632 F.3d at 1131.  

Case: 20-55445, 05/27/2020, ID: 11701805, DktEntry: 24, Page 24 of 56

App.739



 16 

For the reasons addressed below, the Church Members meet all the criteria 

for injunctive relief. They have proved a clear violation of their constitutional 

rights; they will continue to be irreparably injured if relief is not granted; the 

balance of hardships tips in favor of protecting the Church Members’ constitutional 

rights; and it is in the public interest to protect constitutional rights from 

government overreach.  

I. THE DISTRICT COURT IS NOT FREE TO INVENT AND THEN 

MISAPPLY A NEW CONSTITUTIONAL STANDARD UNMOORED 

FROM ESTABLISHED SUPREME COURT PRECEDENT. 

 

A. Jacobson Does Not Establish a “Minimal Scrutiny” Standard for 

Reviewing the Government’s Actions During an Emergency. 

 

The district court erred by determining that “traditional constitutional 

scrutiny does not apply” during an emergency and then inventing a new standard 

of “minimal scrutiny” out of whole cloth. ER 4, 7. No court has ever held that 

Constitutional rights give way to plenary state power wholesale in an emergency, 

and Jacobson, a case examining liberty interests in the context of the Fourteenth 

Amendment, does not suggest or require this result. Jacobson, 197 U.S. at 27; see 

also Ex parte Milligan, 71 U.S. 2, 39 (1866) (holding during the Civil War that 

civilians cannot be convicted by military tribunals while courts remain open); 

Korematsu v. U.S., 323 U.S. 214 (1944) (condoning internment of Japanese 

citizens during World Word II); Trump v. Hawaii, 138 S. Ct. 2392, 2423 (2018) 

(“Korematsu [v. U.S., 323 U.S. 214 (1944), condoning internment of Japanese 
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citizens during World Word II,] was gravely wrong the day it was decided, has 

been overruled in the court of history, and—to be clear—“has no place in law 

under the Constitution.”). 

The district court’s analysis of Jacobson both misinterprets the case itself 

and fails to consider the last century of Supreme Court precedent both applying 

Jacobson and developing an established constitutional framework for analyzing 

potential violations of constitutional rights, sometimes in very trying 

circumstances. Jacobson did not create a “minimal scrutiny” standard for 

violations of constitutional rights in emergency situations and the Supreme Court 

has never recognized such a standard. Id. 

In Jacobson, the Supreme Court upheld a conviction under a Massachusetts 

statute that criminalized the defendant’s refusal to vaccinate himself from 

smallpox, despite the defendant’s assertion that the statute violated his liberty 

interests under the Fourteenth Amendment. Id. at 12.  

Jacobson was decided decades before the First Amendment was held to 

apply to the States by incorporation. See Cantwell v. State of Connecticut, 310 U.S. 

296, 303 (1940); (incorporating the Free Exercise Clause against the States); 

Gitlow v. New York, 268 U.S. 652 (1925) (Free Speech Clause); De Jonge v. 

Oregon, 299 U.S. 353, 365 (1937) (Free Assembly Clause); Edwards v. South 

Carolina, 372 U.S. 229 (1963) (Right to Petition). It was not a case involving 
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religious liberty, and therefore does not, and could not, control this Court’s 

analysis of the Church Members’ First Amendment claims. 

Subsequent Supreme Court citations of Jacobson focus largely on questions 

surrounding interpretations of the Fourteenth Amendment. For example, in Cruzan 

by Cruzan v. Dir., Missouri Department of Health, the Supreme Court compared 

the liberty interest at issue in Jacobson with the liberty interest at issue in the 

decision to withhold life-sustaining treatment before applying traditional 

constitutional scrutiny to the Missouri policy at issue. Cruzan by Cruzan v. Dir., 

Missouri Dep’t of Health, 497 U.S. 261, 278 (1990). Similarly, in Mills v. Rogers, 

the Court cited Jacobson in its discussion of how, under the applicable 

constitutional framework, individuals’ liberty interests should be weighed against 

competing state interests. Mills v. Rogers, 457 U.S. 291, 299 (1982).  

The Supreme Court has frequently cited Jacobson in its discussion of the 

right to privacy under the Fourteenth Amendment in the reproductive rights 

context. See, e.g., Roe v. Wade, 410 U.S. 113, 154 (1973); Planned Parenthood of 

Southeastern Pennsylvania v. Casey, 505 U.S. 833, 857 (1992). When cited outside 

the context of Fourteenth Amendment violations, the Court has used it as an 

example of potentially permissible restrictions on rights if neutrally applied. See, 

e.g., Emp’t Div., Dep’t of Human Res. of Or. v. Smith, 494 U.S. 872, 878–79 

(1990); Everson v. Board of Ed. Ewing Tp., 330 U.S. 1, 32 (1947). 
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During the 115 years since Jacobson was decided, the Supreme Court has 

developed a substantial and durable body of case law establishing, unequivocally, 

that a state’s infringement of fundamental rights enshrined by the First Amendment 

to the U.S. Constitution is subject to the most rigorous from of judicial scrutiny: 

strict scrutiny. See, e.g., Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 

U.S. 520, 546 (1993); New York Times Co. v. United States, 403 U.S. 713, 717 

(1971) (“The word ‘security’ is a broad, vague generality whose contours should 

not be invoked to abrogate the fundamental law embodied in the First 

Amendment.”). The Court should not abandon this analysis here, for the first time. 

The Supreme Court cases citing Jacobson show the Court intends 

Jacobson’s analysis be incorporated within the Court’s traditional tiered scrutiny 

framework for constitutional rights. Emergency use of the police power is to be 

considered in the context of the court’s broader traditional constitutional tests, as 

evidence of the government’s rational or compelling purpose, see Roberts, No. 20-

5465, 2020 WL 2316679, at *3, not as a separate standard to be applied in 

emergency situations. None of the Supreme Court’s citations to Jacobson in the 

last century suggest Jacobson established a separate tier of scrutiny courts should 

apply in emergencies. The district court abused its discretion by dismissing the 

Supreme Court’s traditional constitutional analysis in favor a new “minimal 

scrutiny” standard.  
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B. The Church Members Are Likely to Prevail Even Under the 

District Court’s Faulty Minimal Scrutiny Standard.  

 

Even under the district court’s erroneous interpretation of Jacobson, 

government action is still rendered unconstitutional if it “has no real or substantial 

relation to those objects, or is, beyond all question, a plain, palpable invasion of 

rights secured by the fundamental law.” Jacobson, 197 U.S. at 31; see also 

Robinson v. Marshall, No. 2:19CV365-MHT, 2020 WL 1847128 (M.D. Ala. Apr. 

12, 2020) (granting a temporary restraining order to abortion providers) (appeal 

pending); First Baptist Church, No. 20-1102-JWB, 2020 WL 1910021, at *3 

(applying strict scrutiny to the plaintiff’s claims of constitutional violations arising 

from Kansas’ prohibition on public gatherings).  

For reasons discussed in greater detail in Section II below, the Government 

cannot meet even this standard; its indefinite and total ban on gatherings 

undertaken for purposes of communal worship is beyond all question, a plain, 

palpable invasion of fundamental rights. See Roberts, No. 20-5465, 2020 WL 

2316679, at *4. Allowing the entertainment industry to continue business under 

CDC guidelines but restricting houses of worship from continuing under the same 

exact guidelines clearly singles out religion for disfavored treatment. All pretenses 

of neutrality found in the original Orders have been shed in the Government’s 

recently released plans for reopening as the State will allow restaurants, shopping 

malls, and swap meets to open, but will continue to restrict houses of worship from 
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meeting under the exact same standards, or at least threaten to do so. RJN Exs. 1-2, 

8, 9. Under California’s Reopening Plan, a church that has a coffee shop can serve 

coffee as long as people refrain from prayer and the barista refrains from 

distributing Holy Communion. The arbitrary Orders are a plain and palpable 

invasion of the Church Members’ rights and do not satisfy even the district court’s 

newly created Jacobson “minimal scrutiny” standard.  

The district court abused its discretion both in its interpretation of Jacobson 

as providing a free-standing tier of minimal constitutional scrutiny to be applied in 

emergency situations, and in its application of that standard to the facts of this 

case. Thus, this Court should reverse the district court’s order denying injunctive 

relief.  

II. THE CHURCH MEMBERS ARE LIKELY TO SUCCEED ON THE 

MERITS OF THEIR CLAIMS. 

 

A. The Government’s Criminalization of Communal Religious 

Worship Violates the Church Members’ Free Exercise Rights.  

 

The First Amendment to the U.S. Constitution prohibits government actors 

from enforcing any “law respecting an establishment of religion, or prohibiting the 

free exercise thereof.” U. S. Const. amend. I. Fundamental to this protection is the 

right to gather and worship. See W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 

624, 638 (1943); Cantwell, 310 U.S. at 304. Because of this fundamental 

protection, “a law burdening religious practice that is not neutral or not of general 
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application must undergo the most rigorous of scrutiny.” Lukumi, 508 U.S. at 546. 

The requirements to satisfy this scrutiny are so high that the government action 

will only survive this standard “in rare cases,” and the government bears the 

burden of proving they further a compelling interest and are pursued through the 

least restrictive means possible. Id.  

Similarly, Article I, Section 4 of the California Constitution provides that 

“[f]ree exercise and enjoyment of religion without discrimination or preference are 

guaranteed.” California Courts largely defer to the federal Free Exercise standard 

when examining potential constitutional violations. Catholic Charities of 

Sacramento, Inc. v. Superior Court, 32 Cal. 4th 527, 562 (2004) (stating the 

California Supreme Court has thus far not decided whether an independent 

interpretation of California’s Free Exercise clause exists apart from the federal 

standard articulated in Employment Division v. Smith, 494 U.S. 872 (1990)).  

1. The Orders are not neutral nor generally applicable because 

they restrict religiously-motivated activity but not comparable 

secular activity. 

 

“[I]f a law pursues the government’s interest ‘only against conduct 

motivated by religious belief,’ but fails to include in its prohibitions substantial, 

comparable secular conduct that would similarly threaten the government’s 

interest, then the law is not generally applicable.” Stormans, Inc. v. Wiesman, 794 

F.3d 1064, 1079 (9th Cir. 2015) (citing Lukumi, 508 U.S. at 542–46). Laws that 
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accomplish a “religious gerrymander,” singling out religious practices while not 

restricting similar secular practices, are not generally applicable. See id. at 535–37. 

The Free Exercise Clause “‘forbids subtle departures from neutrality,’ and ‘covert 

suppression of particular religious beliefs.’” Id. at 542. This is because “an 

exception-ridden policy takes on the appearance and reality of a system of 

individualized exemptions, the antithesis of a neutral and generally applicable 

policy and just the kind of state action that must run the gauntlet of strict scrutiny.” 

Roberts, No. 20-5465, 2020 WL 2316679, at *3.  

Since the Free Exercise Clause “protect[s] religious observers against 

unequal treatment,” id, prohibitions are not generally applicable if they 

“substantially underinclude non-religiously motivated conduct that might endanger 

the same governmental interest that the law is designed to protect.” Wiesman, 794 

F.3d at 1079. Similarly, an overinclusive law that includes more protected conduct 

than necessary to achieve its goal is not generally applicable. Lukumi, 508 U.S. at 

579. 

The Governments’ Orders are neither neutral nor generally applicable. 

Religious gatherings have been singled out for disfavored treatment. Executive 

Order N-33-20 (March 19, 2020) ordered Californians to remain home but deemed 

“faith-based services” as essential only if the services can be “provided through 

streaming or other technologies.” ER 295; RJN Ex. 4. Yet the list of essential 
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workers not restricted exclusively to telework included workers in the 

“entertainment industries, studios, and other related establishments” and “workers 

supporting ecommerce,” without reference to whether the goods provided are life-

preserving. As noted by the United States Justice Department in its May 19, 2020, 

letter to Governor Newsom raising civil rights concerns about the treatment of 

houses of worship, this sliding scale of “essential worker” that allows Hollywood 

and Amazon to maintain their activities with appropriate social distancing but 

prohibits churches, synagogues, and mosques from doing the same “facially 

discriminates against religious exercise.” RJN Ex. 6. 

Even more egregious is the disparate treatment of houses of worship in 

California’s Reopening Plan. Localities moving to Stage 2 of the plan may reopen 

schools, restaurants, factories, offices, shopping malls, swap meets, and other 

general business with social distancing, but houses of worship are not permitted to 

hold religious services until Stage 3, regardless of what social distancing measures 

they employ, unless special permission is acquired from the State. RJN Exs. 1-3. A 

reopening plan that allows people to gather in schools, restaurants, shopping malls 

and swap meets, but excludes houses of worship from meeting under the exact 

same standards, is not neutral or generally applicable.  

The law does not permit a finding that activity undertaken for a secular 

purpose, can suddenly become criminal if undertaken for a religious purpose. See, 
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e.g., Roberts, No. 20-5465, 2020 WL 2316679, at *3. The Orders criminalize 

activity when it is undertaken for a religious purpose and single out religious 

institutions for disfavored treatment in violation of the Church Members’ 

constitutional rights.  

The Orders are both underinclusive—by permitting equally risky non-

religiously motivated activities—and overinclusive—by restricting religious 

activities to a degree greater than necessary. See Wiesman, 794 F.3d at 1079. The 

district court’s opinion effectively admitted the Orders were underinclusive when it 

declared there was inherent and unavoidable risk in having grocery stores, 

pharmacies, and restaurants with takeout services remain open. ER 6. The Court 

made an unpermitted value judgment on the worthiness of religious exercise in 

deeming the religious exercise in question “nonessential” in comparison to the 

permissible activities. Id. 

The Government clearly has a legitimate interest in mitigating the effects of 

the pandemic. Allowing businesses such as grocery stores, movie studios, and fast 

food restaurants to remain open endangers the governmental interest in flattening 

the curve of infection. The Constitution does not allow the Government to 

endanger its stated goal by allowing secular activity to continue while shuttering 

the doors of religious institutions under the same risk threshold. Wiesman, 794 

F.3d at 1079; On Fire Christian Ctr., Inc. v. Fischer, No. 3:20-CV-264-JRW, 2020 
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WL 1820249, at *7 (W.D. Ky. Apr. 11, 2020) (granting a temporary restraining 

order against Louisville’s prohibition on religious gatherings); First Baptist 

Church v. Kelly, No. 20-1102-JWB, 2020 WL 1910021, at *6 (D. Kan. Apr. 18, 

2020) (granting a temporary restraining order against Kansas State’s prohibition on 

religious gatherings); Berean Baptist Church v. Cooper, No. 4:20-CV-81-D, 2020 

WL 2514313, at *7 (E.D. N.C. May 16, 2020) (granting injunction). 

Similarly, the Orders are overinclusive because they restrict more religious 

activity than necessary to achieve the Government’s stated goals. See RJN Exs. 7 

(CDC guidelines for places of worship), 10 (finding that most states have religious 

exemptions to COVID-19 social distancing rules). California’s blanket prohibition 

on religious gatherings means there are lots religious activities prohibited which 

could be undertaken with appropriate safety measures. The Government has 

provided no defense as to why a church could not gather for a religious service 

with a limited number of participants, or an outdoor baptism where individuals 

keep safe distances from one another.  

Because the Orders are neither neutral nor generally applicable, they violate 

the First Amendment to the U.S. Constitution and Article I, Section 4 of the 

California Constitution unless the Government can prove they further a compelling 

interest pursued through the least restrictive means. The Government has not met 

that standard. 
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2. The district court impermissibly weighed the reasonableness 

of the Church Members’ religious beliefs in coming to its 

determination that the Orders did not violate the Free 

Exercise Clause.  

 

Determinations as to the sincerity of religious belief “[are] not to turn upon a 

judicial perception of the particular belief or practice in question.” Thomas v. 

Review Bd. of Indiana Employment Security Div., 450 U.S. 707, 714 (1981). 

“[R]eligious beliefs need not be acceptable, logical, consistent, or comprehensible 

to others in order to merit First Amendment protection.” Id. In applying the Free 

Exercise clause of the First Amendment, “courts may not inquire into the truth, 

validity, or reasonableness of a claimant’s religious beliefs.” See United States v. 

Ballard, 322 U.S. 78, 87 (1944). “[T]he guarantee of free exercise is not limited to 

beliefs which are shared by all of the members of a religious sect,” and courts are 

not to be “arbiters of scriptural interpretation.” Thomas, 450 U.S. at 716. And as 

discussed above, when the government designs a law to further a particular 

government interest, the law is not permitted to allow secularly motivated conduct 

endangering that interest while restricting religious conduct endangering the same 

interest. Wiesman, 794 F.3d at 1079.  

In its order, the district court refused to apply the neutral social distancing 

rules available for the operation of grocery stores and movie studios to houses of 

worship because, the court reasoned, if it applied “the same rules to in-person 

religious gatherings as it does to grocery stores, people will get sick and die from 
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attending religious gatherings just as they are dying from working in grocery 

stores.” ER 6. The Court then went on to determine that religious gatherings were 

“non-essential activities,” likening them to a concert or a sporting event, that must 

be suspended so that “essential functions,” as defined by the Orders, may be 

undertaken more safely. Id. In so doing, the district court substituted its own 

judgment of the level of risk the Church Members should be willing to take to 

follow the tenets of their faith for that of the faithful, including the Church 

Members.  

For the Church Members, following biblical commands to gather with 

believers for communal worship is as essential, if not more so, than grocery 

shopping, picking up coffee, and going to the local hardware store. ER 217-19, 

232-39. While the district court judged fulfillment of their beliefs not worthy of the 

level of risk the Orders allow for similar secular activities, it is not a prerogative of 

the court to be the arbiter of what the Church Members’ faiths require. This was 

not the court’s judgment to make. If “[w]orkers supporting the entertainment 

industries, studios, and other related establishments” or “supporting ecommerce” 

are allowed to gather with some risk to themselves in order to perform the secular 

tasks they undertake on a daily basis, the fact that the court does not consider the 

Church Members’ religious beliefs of similar import does not mean religious 

adherents should not have the opportunity to meet under the same standards. As 
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discussed by the Sixth Circuit in its recent decision striking down similarly 

unconstitutional restrictions on religious freedom, “[a]ssuming all of the same 

precautions are taken, why can someone safely walk down a grocery store aisle but 

not a pew? And why can someone safely interact with a brave deliverywoman but 

not with a stoic minister?” Roberts, No. 20-5465, 2020 WL 2316679, at *4.  

The Free Exercise Clause is not limited to supporting religious freedom for 

faith decisions with which a Judge agrees. That the district court Judge does not 

find in-person religious worship “essential” is not the governing principle of the 

law, and is also contrary to guidelines issued by the federal government. RJN Exs. 

6, 7. The Government has a right to enforce neutral laws to stop the flow of a virus. 

It does not have the right to declare that selected businesses may continue with a 

lessened risk of transmission but houses of worship may not. The Church Members 

only ask to be held to the same standards as the other secular activities in the 

Orders, as recommended by the CDC.  

3. The Government does not have a compelling interest pursued 

through the least restrictive means for its disparate treatment 

of houses of worship.  

 

When a government practice restricts fundamental rights, it is subject to 

strict scrutiny and can be justified only if it furthers a compelling government 

purpose and, even then, only if no less restrictive alternative is available. See, e.g., 
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San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16-17 (1973); Dunn v. 

Blumstein, 405 U.S. 330 (1972). 

The Government does not have a compelling government purpose for 

continuing to restrict houses of worship from meeting when they are increasingly 

allowing comparable secular entities to open and meet with social distancing. In 

their current form, the Orders do not allow any gatherings undertaken for a 

religious purpose, even those that can take place while maintaining CDC 

guidelines. RJN Ex. 7. Further, San Bernardino and Riverside Counties have both 

stated in documents provided to the State that healthcare facilities are well-below 

surge capacity and the Counties have increased their readiness to respond to the 

crisis. RJN Ex. 3, p. 114 (“hospitals within the County of San Bernardino have 

additional surge capacity sufficient to handle current projections”); p. 149 

(“Riverside County has sufficient hospital capacity, including Intensive Care Unit 

(ICU) beds and ventilators, and adequate PPE to handle standard healthcare needs, 

current COVID-19 cases, and a potential surge due to COVID-19.”). The Orders 

substantially burden the free exercise of religion by prohibiting every Californian 

from attending religious services during this time of crisis. Not all Californians 

own cars or have access to “other technology” needed to engage in communal 

worship while sheltering at home, and not all religious practices may be observed 

remotely.  
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Even if the Government did have a compelling purpose for singling out 

religious worship in this way, there are less restrictive means to achieve the same 

end. See, e.g., Ex. 5, 8. The Government could limit the numbers of family units 

allowed in church buildings based on square footage, or allow churches to provide 

religious worship for those who may not have electronic access for remote 

participation. See, e.g., Ex. 6. There are numerous other measures the government 

could pursue that would be less restrictive on the Church Members’ Free Exercise 

rights. Rather than do so, the Government opted to criminalize communal worship 

altogether.5 Accordingly, the Orders violate the Free Exercise Clause of the U.S. 

and California constitutions.  

B. The Government’s Orders Violate the Establishment Clause.  

 

The “First Amendment mandates governmental neutrality between religion 

and religion, and between religion and nonreligion.” McCreary Cnty., Ky. v. Am. 

Civil Liberties Union of Ky., 545 U.S. 844, 860 (2005)  (citing Epperson v. 

Arkansas, 393 U.S. 97, 104 (1968)).6 If a secular group receives more favorable 

treatment than a religious group because they are secular, such treatment violates 

 

5 While San Bernardino has indicated intends to reopen places of worship, RJN Ex. 

9, it also threatens that it may revert to the Governor’s Order to shutter such 

facilities at any time. Id.  

 

6 The Establishment Clause applies to the states through the Due Process Clause of 

the Fourteenth Amendment. Everson, 330 U.S. at 10. 
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the Establishment Clause. Id. Article I, Section 4 of the California Constitution 

also guarantees the “[f]ree exercise and enjoyment of religion without 

discrimination or preference.” Cal. Const. Art. I, § 4; Okrand v. City of Los 

Angeles, 207 Cal. App. 3d 566, 571 (1989) (“ ‘California’s constitutional 

provisions are more comprehensive than those of the federal Constitution’ ”). 

“Notwithstanding the clear differences between the state and federal guarantees, 

California courts have recognized that an analysis of establishment claims under 

the California Constitution frequently produces the same results as one under the 

federal constitution.” Id. (incorporating the federal Establishment Clause’s Lemon 

test into state law analysis); see also Vernon v. City of Los Angeles, 27 F.3d 1385, 

1396 (9th Cir. 1994) (discussing state and federal standards in religious liberty 

cases).  

Under the Lemon test, government action violates the establishment clause 

unless it (1) has a secular purpose; (2) has a “principle or primary effect” that 

“neither advances nor inhibits religion”; and (3) does not foster “an excessive 

government entanglement with religion.” Lemon v. Kurtzman, 403 U.S. 602 

(1971); but see Am. Legion v. Am Humanist Ass’n, 139 S. Ct. 2067 (2019) (writing 

for the plurality, Justice Samuel Alito refused to apply the Lemon test, but failed to 

garner majority support for an alternate test.) Failure to satisfy any of these factors 
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renders the challenged state action unconstitutional. Edwards v. Aguillard, 482 

U.S. 578, 583 (1987).  

The Government’s Orders violate the Establishment Clause and Article I, 

Section 4 of the California Constitution by favoring secular over religious activity 

and impermissibly subjecting the faithful the comprehensive, discriminatory, and 

continuous surveillance so as to excessively entangle itself with religion. See 

Vernon, 27 F.3d at 1399. The Stage 2 reopening plan sheds all suggestion of the 

Government’s neutrality towards religious observance by reopening secular 

institutions like schools, restaurants, and shopping malls while singling out 

religious institutions for further restrictions. RJN Exs. 1-2. Under Stage 2 

reopening, a church could meet for a garage sale, but not for a funeral. It could host 

a spaghetti dinner, but not the Lord’s supper.  

Further, if a county successfully obtains a variance from the State to allow 

religious worship, the State will require places of worship to comply with a 

lengthy, detailed set of conditions. RJN Ex. 8. A subset of those conditions is 

applicable to religious gatherings, only. Compare RJN Ex. 8 (limiting religious 

services to the lesser of 25% of the facility’s capacity or 100 persons, regardless of 

the size of the facility) with RJN Ex. 3 (establishing Stage 2 variances in San 

Bernardino County for, inter alia, retail stores to operate at 50% capacity and dine-

in restaurants to operate at any capacity provided there is “safe physical distance” 
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between patrons). In order to ensure compliance with these discriminatory 

conditions, the Government will need to continuously surveil places of worship in 

a manner wholly inconsistent with the Church Members’ fundamental right to 

religious liberty. Thus, the Government’s Orders violate the Establishment Clause 

and Article I, Section 4 of the California Constitution by favoring the secular over 

the religious and excessively entangling the government in the affairs of religious 

institutions. 

C. The Orders Ban All Public and Private Assembly in Violation of 

the First Amendment to the U.S. Constitution and California 

Constitution. 

 

The Court erred in its one-paragraph dismissal of the Church Members’ 

multiple alternate, independent, and free-standing grounds for relief. The First 

Amendment right to free speech and to peaceably assemble are fundamental rights 

protected by the U.S. and California Constitutions. U.S. Const. amend. I; Cal. 

Const. Art. I §§ 2-3; Whitney v. California, 274 U.S. 357, 373 (1927); People v. 

Chambers, 22 Cal. App. 2d 687, 706 (1937) (“laws should not infringe upon our 

guaranteed freedom of speech and lawful assembly.”). California courts treat the 

prior restraint and overbreadth doctrine similarly to federal courts. See Wilson v. 

Superior Court, 13 Cal.3d 652, 658-62 (1975) (relying mostly on federal citations 

to analyze prior restraint doctrine under California Constitution); In re J.M., 36 

Cal. App. 5th 668, 680 (2019) (citing some federal cases and paralleling 
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overbreadth doctrine analysis under California Constitution with that under the 

U.S. Constitution).  

“Religious worship and discussion are protected speech under the First 

Amendment.” Widmar v. Vincent (“Widmar”), 454 U.S. 263, 269, n. 6 (1981). 

Accordingly, “[t]he Constitution guarantees Appellants’ right to associate for the 

purpose of engaging in activities protected by the First Amendment.” Roberts v. 

United States Jaycees, 468 U.S. 609, 618 (1984). When a government practice 

restricts fundamental rights, it is subject to “strict scrutiny” and can be justified 

only if it furthers a compelling government purpose and, even then, only if no less 

restrictive alternative is available. See, e.g., San Antonio Indep. Sch. Dist. v. 

Rodriguez, 411 U.S. 1, 16-17 (1973). 

The Government’s Orders constitute a prior restraint on the Church 

Members’ fundamental rights to freedom of speech and assembly and therefore fail 

to pass constitutional scrutiny. The Orders are also substantially overbroad, 

producing a chilling effect on the Church Members’ ability to engage in religious 

worship safely, pursuant to federal guidelines and recommendations. RJN Ex. 7. 

As discussed above, the Government cannot overcome strict scrutiny. The CDC’s 

social distancing guidelines are appropriate to limit the spread of COVID-19. Id. 

Imposing more restrictive requirements that target churches while at the same time 

allowing restaurants, coffee shops, and marijuana dispensaries to operate drive-ups 
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is not the least restrictive means of achieving the Government’s public safety 

goals. 

In this case, law enforcement officers have unfettered discretion in enforcing 

the law because they are provided no standards as to when to enforce, or exempt 

religious services from the law.  See, e.g., Houston v. Hill, 482 U.S. 451 (1987). 

Counties have already exercised that discretion to provide ad hoc exemptions for 

Christians, only. ER 211. Violators of the Orders are liable for criminal penalties, 

further raising the stakes. 

Requiring the Church Members to abstain from religious gatherings, under 

threat of criminal enforcement, and despite substantial modifications to satisfy the 

public health interests at stake (modifications that have been deemed acceptable in 

the cases of operations deemed “essential” by government decree, and by the 

federal government), violates Church Members’ constitutional rights to free speech 

and peaceful assembly. 

D. The Government’s Orders Are Void for Reasons of Vagueness. 

 

A regulation is constitutionally void on its face when, as matter of due 

process, it is so vague that persons “of common intelligence must necessarily guess 

at its meaning and differ as to its application.” Connally v. General Const. Co., 269 

U.S. 385, 391 (1926); People ex rel. Gallo v. Acuna, 14 Cal.4th 1090, 1115 (1997). 

Vague laws “trap the innocent by not providing fair warning.” Grayned v. City of 

Case: 20-55445, 05/27/2020, ID: 11701805, DktEntry: 24, Page 45 of 56

App.760



 37 

Rockford, 408 U.S. 104, 108–109 (1972). If “arbitrary and discriminatory 

enforcement is to be prevented, laws must provide explicit standards for those who 

apply them.” Id. The problem with a vague regulation is that it “impermissibly 

delegates basic policy matters to policemen, judges, and juries for resolution on an 

ad hoc and subjective basis with the attendant dangers of arbitrary and 

discriminatory application.” Id; see also Sessions v. Dimaya, 138 S. Ct. 1204, 1212 

(2018).  

The Orders at issue in this case are so vague as to their scope and application 

as to run afoul of the Due Process Clause of the Fourteenth Amendment. 

Embedded within Executive Order N-33-20 is a public health directive to shelter in 

place. The order itself merely directs the public to “heed” the public health 

directive, it does not appear to order compliance therewith; Webster’s Dictionary 

defines the word “heed” to mean “to give consideration or attention to”—not to 

“adhere” or comply. Despite this, state and local officials have widely reported the 

Governor’s order to require compliance with the public health directive by 

sheltering in place. ER 185. 

Given this ambiguity, and particularly in light of the fundamental rights at 

stake, neither the Church Members, nor any other reasonable person, can 

understand precisely what is being ordered, and what actions may result in criminal 

penalties, fines, or imprisonment. Statements by local officials have muddled the 
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issue further. San Bernardino County, for example, has indicated that it “does not 

expect law enforcement to broadly impose citations on violators” and that “the 

expectation is that law enforcement will rely upon community members to use 

good judgment, common sense, and act in the best interest of their own health and 

the health of their loved ones and the community at large.” ER 179. As no 

reasonable person can make sense of what conduct is permitted under the Orders 

and what conduct will result in criminal penalties, the Government’s Orders are 

void for vagueness. 

E. The Orders Violate Article I, Section 1 of the California 

Constitution. 

 

All Californians “are by nature free and independent and have inalienable 

rights. Among these are enjoying and defending life and liberty, acquiring, 

possessing, and protecting property, and pursuing and obtaining safety, happiness, 

and privacy. Cal. Const. Art. I, § 1. Understanding the basic fundamental right of 

liberty, California courts have held that Public Health Officials’ authority is 

limited. Before exercising their full powers to quarantine, there must be 

“reasonable grounds [] to support the belief that the person so held is infected.” Ex 

parte Martin, 83 Cal. App. 2d 164 (1948). Public Health Officials must be able to 

show “probable cause to believe the person so held has an infectious disease . . . .” 

Id.  
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In a case that is somewhat analogous to what Californians are facing with 

the coronavirus pandemic of 2020, California courts found that Public Health 

Officials could not quarantine 12 blocks of San Francisco Chinatown because of 

nine deaths due to bubonic plague. See Jew Ho v. Williamson, 103 F. 10 (C.C. Cal. 

1900); Wong Wai v. Williamson, 103 F. 1 (C.C. Cal. 1900). These courts found it 

“purely arbitrary, unreasonable, unwarranted, wrongful, and oppressive 

interference with the personal liberty of complainant” who had “never had or 

contracted said bubonic plague; that he has never been at any time exposed to the 

danger of contracting it, and has never been in any locality where said bubonic 

plague, or any germs of bacteria thereof, has or have existed.” Jew Ho, 103 F. at 

10. In Jew Ho and Wong Wai, the courts found that there were more than 15,000 

people living in the twelve blocks of San Francisco Chinatown who were to be 

quarantined. The courts found it unreasonable to shut down the ability of over 

15,000 people to make a living because of nine deaths.  

California courts have found that “a mere suspicion [of a contagious 

disease], unsupported by facts giving rise to reasonable or probable cause, will 

afford no justification at all for depriving persons of their liberty and subjecting 

them to virtual imprisonment under a purported order of quarantine.” Ex parte 

Arta, 52 Cal. App. 380, 383 (1921) (emphasis added). Under prevailing law, the 

Church Members are presumed to be free of communicable disease unless and 
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until the Government establishes otherwise. Requiring the Church Members to 

abstain from all religious gatherings, despite substantial modifications to satisfy the 

public health interests at stake, violates their California Constitutional liberty 

rights. 

F. The Government Violates the Equal Protection Clause of the 

Fourteenth Amendment. 

 

The Fourteenth Amendment of the Constitution provides that “[n]o State 

shall . . . deny to any person within its jurisdiction the equal protection of the 

laws.” U.S. Const. amend. XIV, § 1. Equal protection requires the state to govern 

impartially—not draw arbitrary distinctions between individuals based solely on 

differences that are irrelevant to a legitimate governmental objection. City of 

Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 446 (1985).  

Strict scrutiny under the Equal Protection Clause applies where, as here, the 

classification impinges on a fundamental right, including the right to practice 

religion freely, to right to free speech and assembly, and the right to travel, among 

others. Maynard v. U.S. Dist. Court for the Cent. Dist. of California, 701 F. Supp. 

738, 742 (C.D. Cal. 1988) (“When a law disadvantages a suspect class or impinges 

upon a ‘fundamental right,’ the court will examine the law by applying a strict 

scrutiny standard”), aff'd sub nom. Maynard v. U.S. Dist. Court for Cent. Dist. of 

California, 915 F.2d 1581 (9th Cir. 1990). Under strict scrutiny review, the law 

can be justified only if it furthers a compelling government purpose, and, even 
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then, only if no less restrictive alternative is available. See, e.g. Mem’l Hosp. v. 

Maricopa Cnty., 415 U.S. 250, 257-58 (1974). 

Here, the Government intentionally and arbitrarily categorizes individuals 

and conduct as either “essential” or “non-essential.” RJN Ex. 4; ER 285. Those 

persons classified as “essential,” or as participating in essential services, are 

permitted to go about their business and activities provided certain social 

distancing practices are employed. Id. Those classified as “nonessential,” or as 

engaging in non-essential activities, are required to stay in their residence, unless it 

becomes necessary for them to leave for one of the enumerated “essential” 

activities. Id.  

For reasons discussed above, the Government has not and cannot satisfy 

strict scrutiny; its arbitrary classifications are not narrowly tailored measures that 

further a compelling government interest. Indeed, the Government’s Orders defy 

federal guidance, which provides that places of worship are “essential” across the 

country. RJN Exs. 6, 7. Accordingly, the Government must permit the Church 

Members to engage in equivalent constitutionally protected activities provided that 

the Church Members also adhere to the social distancing guidelines established by 

the CDC. 
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III. THE CHURCH MEMBERS FACE IMMINENT IRREPARABLE 

HARM ABSENT IMMEDIATE INJUNCTIVE RELIEF. 

 

Preliminary injunctions in constitutional cases often turn on likelihood of 

success on the merits, usually making it unnecessary to dwell on the remaining 

three factors. Roberts, No. 20-5465, 2020 WL 2316679, at *5. “In a case like the 

one at bar, where the First Amendment is implicated, the Supreme Court has made 

clear that ‘[t]he loss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury’ for purposes of the issuance of 

a preliminary injunction.” College Republicans at San Francisco State University 

v. Reed, 523 F. Supp. 2d 1005, 1011 (N.D. Cal. 2007) (citing Sammartano v. First 

Jud. Dist. Ct., 303 F.3d 959, 973-74 (9th Cir. 2002), in turn citing Elrod v. Burns, 

427 U.S. 347, 373 (1976)); see also S.O.C., Inc. v. Cnty. of Clark, 152 F.3d 1136, 

1148 (9th Cir. 1998). “Unlike a monetary injury, violations of the First 

Amendment ‘cannot be adequately remedied through damages.’” Americans for 

Prosperity Foundation v. Harris, 182 F. Supp. 3d 1049, 1058 (C.D. Cal. 2016) 

(citing Stormans, Inc. v. Selecky, 586 F.3d 1109, 1138 (9th Cir. 2009)). 

Without an injunction preventing the Government from further enforcing the 

Orders, the Church Members will suffer irreparable harm in the form of 

deprivations of fundamental freedoms secured by the First and Fourteenth 

Amendments to the U.S. and the California Constitutions. Thus, irreparable injury 

is demonstrated and interim injunctive relief is proper and necessary. 
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IV. THE REMAINING FACTORS WEIGH IN FAVOR OF GRANTING 

INJUNCTIVE RELIEF. 

 

Where the government is the opposing party, balancing of the harm and the 

public interest merge. See Nken, 556 U.S. at 435. Thus, the Court asks whether any 

significant “public consequences” would result from issuing the preliminary 

injunction. Winter, 555 U.S. at 24. “[I]t is always in the public interest to prevent 

the violation of a party’s constitutional rights.” Melendres v. Arpaio, 695 F.3d 990, 

1002 (9th Cir. 2012) (quoting Elrod, 427 U.S. at 373). “Faced with . . . preventable 

human suffering, [the Ninth Circuit] ha[s] little difficulty concluding that the 

balance of hardships tips decidedly in plaintiffs’ favor.” Hernandez v. Sessions, 

872 F.3d 976, 996 (9th Cir. 2017) (quoting Lopez v. Heckler, 713 F.2d 1432, 1437 

(9th Cir. 1983)). “The fact that a case raises serious First Amendment questions 

compels a finding that there exists the potential for irreparable injury, or that at the 

very least the balance of hardships tips sharply in [movant’s] favor.” Sammartano, 

303 F.3d at 973.  

Here, at a minimum, the balance of hardships tips strongly in favor of 

granting relief because the Orders raise serious constitutional questions concerning 

the Church Members’ fundamental rights. G & V Lounge, Inc. v. Mich. Liquor 

Control Comm’n, 23 F.3d 1071, 1079 (6th Cir. 1994) (“it is always in the public 

interest to prevent the violation of a party’s constitutional rights”); see also Reed, 

523 F. Supp. 2d at 1101; Sammartano, 303 F.3d at 974. 
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Further, protecting religious liberty will result in positive consequences for 

the public. There is minimal increased risk to the public by allowing the Church 

Members to practice their faiths in accordance with federal guidelines issued by 

the CDC. RJN Ex. 7. Indeed, San Bernardino and Riverside Counties have both 

stated in documents provided to the State that healthcare facilities are well-below 

surge capacity and have acquired a measure of control over the situation. RJN Ex. 

3, pp. 114, 149 (“Riverside County has sufficient hospital capacity, including 

Intensive Care Unit (ICU) beds and ventilators, and adequate PPE to handle 

standard healthcare needs, current COVID-19 cases, and a potential surge due to 

COVID-19.”). As such, there is no public interest justification for allowing the 

continued suspension of the Church Members’ fundamental rights, and this Court 

should reverse the district court’s order. 

CONCLUSION 

For the foregoing reasons, Plaintiffs-Appellants respectfully request that this 

Court reverse the district court’s order denying injunctive relief and remand to the 

district court for further proceedings. 

May 26, 2020 Respectfully submitted, 

 

/s/ Harmeet K. Dhillon    

Harmeet K. Dhillon 

Mark P. Meuser 

Gregory R. Michael 

DHILLON LAW GROUP INC. 
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