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The decision below upends a half-century of uniform
national regulation of automobile emissions. Under the
Ninth Circuit’s erroneous preemption analysis, all 50
states and thousands of localities can freely regulate,
without limitation, any changes that manufacturers make
to their vehicles’ emissions systems after sale. Having in-
jected substantial uncertainty and disarray into EPA’s
regulation of auto emissions, particularly in the most pop-
ulous Circuit, the decision below warrants this Court’s re-
view.

First, respondents acknowledge the Ninth Circuit’s
square conflict with the Alabama Supreme Court and
Tennessee and Minnesota appellate courts, but speculate
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that this conflict will resolve itself when those state courts
read the Ninth Circuit’s decision. But there is no reason
to expect those state courts will defer to the Ninth Cir-
cuit’s flawed preemption analysis. Fourteen courts have
now ruled on the precise question presented: 15 of the 26
judges on those courts have correctly found that the Clean
Air Act (“CAA”) preempts state and local tampering
claims against manufacturers.

Second, respondents try to rewrite the Ninth Circuit’s
decision to minimize its breadth and importance. Re-
spondents claim that the decision below permits states
and localities to regulate only when a manufacturer “de-
ceived” EPA. Opp. 19. But the decision contains no such
limitation: the Ninth Circuit held categorically that the
preemption provision in CAA § 209(a) “does not apply to
post-sale vehicles,” and that the savings clause in § 209(d)
preserves states’ and localities” “authority to prohibit
tampering with emission control systems in post-sale ve-
hicles.” Pet. App. 25a, 30a. Its sweeping decision did not
cite any CAA provision making EPA deception relevant
to preemption.

Numerous amici—seven organizations representing
U.S. and global automakers, part suppliers, dealers, and
other manufacturers, as well as four former senior EPA,
California Air Resources Board, and Department of Jus-
tice officials—urge this Court to grant review. Lower
courts have stayed other cases brought by states and
counties pending this Court’s ruling.! Even respondent

! See Order, People v. Volkswagen Aktiengesellschaft, Appeal
No. 1-18-1382 (I11. Cir. Ct. Mar. 16, 2021); Env. Prot. Comm™n of Hills-
borough Cty. v. Mercedes-Benz USA, LLC, No. 20-cv-2238, Dkt. No.
81 (M.D. Fla. Feb. 24, 2021). Montana also moved to stay its case
pending this Court’s decision. Plaintiff’s Motion to Stay, Montana
Dept. of Env. Quality v. Volkswagen Aktiengesellschaft, Cause No.
DDV-2016-1045 (Mont. Dist. Ct. Mar. 19, 2021).
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Hillsborough sought to stay its action against Daimler,
belying respondents’ claim that this petition is unim-
portant or limited to Volkswagen’s conduct.

The decision below has enormous implications for
manufacturers, which perform emissions updates on mil-
lions of cars annually. Under the Ninth Circuit’s reason-
ing, manufacturers can avoid potentially “staggering lia-
bility” (Pet. App. 45a) only by first ensuring that no state
or locality deems such updates “tampering” under local
law—far from a straightforward determination given the
complexity of emissions controls. Alliance for Automotive
Innovation et al. Br. 16-17. The cost of doing so (or threat
of suit) will chill even beneficial updates. Respondents’
mantra that manufacturers can avoid state regulation
merely by following EPA standards is refuted by their ar-
gument below that “[a] vehicle does not have to exceed
emission standards for a tampering violation to occur.”
Pet. App. 29a. If it has any doubt, this Court should re-
quest the Solicitor General’s views.

Third, like the Ninth Circuit, respondents ignore the
text and structure of the CAA and this Court’s instruction
in Engine Manufacturers Assn. v. South Coast Air Qual-
ity Management District, 541 U.S. 246, 253 (2004), that
courts look to EPA’s “standard-enforcement efforts” to
identify what is “proscribed by § 209.” Whether viewed
as express or implied preemption, multiple interrelated
CAA provisions grant EPA alone the authority to regu-
late manufacturers’ nationwide emissions-related conduct
throughout their vehicles’ “useful life,” including federal
emissions warranty obligations to vehicle owners. By al-
lowing 50 states and thousands of localities to bring tam-
pering lawsuits against automobile manufacturers, the
Ninth Circuit’s decision will prevent EPA from fulfilling
its congressionally mandated role to develop and enforce
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uniform national emissions standards, including by secur-
ing quick and comprehensive resolution of environmental
harm.

A. The square conflict among lower courts war-
rants review.

Respondents admit that there is a square conflict but
downplay it by belittling the state appellate court deci-
sions and speculating that the split will “resolve itself.”
Opp. 23-24.

1. State courts are fully competent to decide whether
federal law preempts their laws and routinely do so. The
Alabama, Tennessee, and Minnesota appellate courts did
so here, independently concluding that preemption ap-
plies.

That these courts found the district court’s analysis
persuasive does not mean that they will “revisit” their rul-
ings now that the Ninth Circuit has disagreed. The deci-
sion below is not binding in Alabama, Tennessee, or Min-
nesota, nor is its flawed reasoning likely to persuade those
courts. These appellate courts did not blindly follow the
district court’s decision or treat it as binding. Rather, that
14 experienced judges and justices agreed with the dis-
trict court’s conclusion confirms why this Court should re-
solve the conflict.

Respondents wrongfully urge the Court to ignore the
Tennessee and Minnesota decisions because they “do not
satisfy Rule 10.” Opp. 24-25. First, respondents misrep-
resent the Tennessee decision’s “precedential effect,”
Opp. 24; only decisions designated “Not for Citation” (un-
like the Tennessee decision®) have “no precedential

2 State ex rel. Slatery v. Volkswagen Aktiengesellschaft, 2019
WL 1220836 (Tenn. Ct. App. Mar. 13, 2019).
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value,” Tenn. Sup. Ct. R. 4. In any event, this Court rou-
tinely grants certiorari to resolve conflicts involving inter-
mediate appellate court decisions and unpublished deci-
sions. See, e.g., DIRECTV, Inc. v. Imburgia, 577 U.S. 47,
53 (2015) (conflict between one state intermediate appel-
late court and Ninth Circuit); Riley v. California, 573 U.S.
373, 378-381 (2014) (conflict involving unpublished state
intermediate appellate decision); Hillman v. Maretta, 569
U.S. 4883, 489-490 & n.2 (2013) (conflict involving state in-
termediate appellate decision).

Respondents cannot minimize the split by arguing
“there is no conflict” on express preemption. Opp. 23. All
forms of preemption “work in the same way,” Murphy v.
Nat. Collegiate Athletic Assn., 138 S. Ct. 1461, 1480
(2018): whether labeled “express” or “implied,” preemp-
tion “fundamentally is a question of congressional intent,”
Englishv. Gen. Elec. Co., 496 U.S. 72, 78-79 (1990). There
is no dispute that whether Congress intended in the CAA
to preempt respondents’ claims has sharply divided
courts.

2. Nor is further percolation warranted. Respondents
suggest this Court should await rulings from, for instance,
the Middle District of Florida, which stayed the case at
respondent Hillsborough’s urging pending this Court’s
decision. See supra n.1. Awaiting decisions from addi-
tional courts will only exacerbate the current uncertainty
faced by one of this Nation’s most important manufactur-
ing sectors over the regulation of vehicles that readily
cross state lines.?

3 Respondents’ two-paragraph vehicle arguments (at 25) are

meritless. Their assertion that the question presented is “overbroad”
relies on their own recasting of the decision below. Nor is review
“premature” because respondents have not yet obtained penalties;
adjudication of a penalty in this case is not required to decide whether
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B. The question presented is exceptionally im-
portant.

1. To try to avoid certiorari, respondents rewrite the
Ninth Circuit’s expansive holding as somehow limited to
permitting state and local tampering claims against man-
ufacturers that “deceive” EPA. Opp. 1-2, 16-17, 22. But
nowhere in the Ninth Circuit’s legal analysis did it men-
tion deception of EPA or identify any CAA provision sug-
gesting that preemption turns on whether EPA was de-
ceived. Instead, the Ninth Circuit held, without limita-
tion, that § 209(a) “does not apply to post-sale vehicles,”
and that § 209(d) expressly preserves states’ and locali-
ties’ “authority to prohibit tampering with emission con-
trol systems in post-sale vehicles.” Pet. App. 25a, 30a.

The multiple amici briefs negate any suggestion that
the decision below “is important only to manufacturers
who cheat the EPA update process.” Opp. 17. Manufac-
turers update six million cars annually. Pet.5. Emissions
controls are highly complex, and updates frequently in-
volve tradeoffs: lowering emissions of one pollutant may
require slightly increasing another, and protecting the en-
gine from damage may require briefly reducing the effec-
tiveness of emissions controls. Alliance for Automotive
Innovation et al. Br. 16-17; Former Officials Br. 8. Thus,
particular states and localities can view any post-sale up-
dates that increase some pollutant as “intentional tamper-
ing” to “increase air pollution” under their own local laws.*

allowing thousands of states and localities to seek such penalties con-
flicts with the CAA scheme.

4 Respondents’ opposition (at 10 n.1) incorrectly asserts that

the updates here increased emissions, when EPA found the opposite.
Pet. 12. Respondents wrongly imply that the district court made a
factual finding that the updates increased emissions, when in fact the
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See PLAC et al. Br. 17-19. Indeed, respondents’ own tam-
pering laws do not require showing that EPA was misled.
Pet. App. 12a-13a. Respondents claim authority to prose-
cute “tampering” even when the “vehicle does not . . . ex-
ceed [federal] emission standards.” Id. at 29a.

Thus, petitioners did not “mischaracterize” the deci-
sion below (Opp. 2, 17)—the Ninth Circuit was wrong to
“assume” that claims of “intentional tampering with post-
sale vehicles to increase air pollution” will be “rare,” Pet.
App. 45a. Defeat device cases are far from “unprece-
dented.” See Congressional Research Service,
Volkswagen, Defeat Devices, and the Clean Air Act: Fre-
quently Asked Questions, at 12-14 (Sept. 1, 2016),
https://tinyurl.com/VWFAQs (identifying over a dozen
examples involving millions of vehicles).

Beyond being unsupported in the decision below, re-
spondents’ attempt to make preemption turn on deception
of EPA is no meaningful limitation at all. Any state or
locality that dislikes an update—perhaps because it in-
creases an emission problematic in its jurisdiction—could
embroil the manufacturer in litigation over whether its
disclosures to EPA were complete and accurate. For ex-
ample, respondent Hillsborough has threatened claims
against GM, Pet. 21-22, even though EPA has not claimed
that GM violated the CAA or misled it. Requiring manu-
facturers to litigate against states and localities over the
sufficiency of their disclosures to EPA would be incom-
patible with § 209(a)’s sweeping language preempting
even “attempt[s]” to regulate by states.

Finally, respondents’ argument that preemption turns
on whether EPA was misled runs headlong into Buckman
Co. v. Plaintiffs’ Legal Committee, 531 U.S. 341, 346-352

court was merely referring to one respondent’s (ambiguous) allega-
tions. Pet. App. 65a.
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(2001), which held preempted state-law claims based upon
misrepresentations to federal agencies.” Buckman recog-
nized that federal agencies should address such conduct,
and EPA comprehensively addressed Volkswagen’s con-
duct here.

In short, to avoid “staggering” exposure, Pet. App.
45a, manufacturers seeking to implement any post-sale
update (even to comply with their obligations under CAA-
mandated warranties) would now need to seek pre-ap-
proval from 50 states and thousands of localities. The
threat of such lawsuits will chill manufacturers from per-
forming even beneficial updates and hamper EPA’s abil-
ity to resolve enforcement actions and set penalties. See
Pet. 19-20, 32-34.

2. Respondents’ arguments that “‘conflicting regula-
tion[s] . .. are not at issue here,” and that “the Counties’
anti-tampering rules prohibit ‘exactly what’ the Act for-
bids,” underscore the need for this Court’s review. Opp.
1-2, 18. Under respondents’ reading, the Ninth Circuit’s
decision directly conflicts with the Eleventh Circuit’s
holding in Swms v. Florida, Department of Highway
Safety & Motor Vehicles that “any standard” in § 209(a)
means any standard, “federal or state,” regardless of
whether it conflicts with a federal standard. 862 F.2d
1449, 1455 (11th Cir. 1989). The CAA does not preempt
only “different” standards, as Congress has done else-
where.® Instead, Congress expansively preempted state

(143

b With their entire opposition claiming that their lawsuits are
justified because Volkswagen “cheat[ed]” or “deceive[d]” EPA, Opp.
passim, respondents’ three-sentence disclaimer of reliance on fraud
on EPA, id. at 35, rings hollow.

6 See, e.g.,49 U.S.C. § 30103(b)(1) (“[A] State may prescribe or
continue in effect a standard ... only if the standard is identical to
the standard prescribed under this chapter.” (emphasis added)).
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enforcement of “any standard” because “identical Federal
and State standards, separately administered” could
“easily” lead to regulatory chaos resulting from “different
answers to identical questions.” H.R. Rep. No. 90-728, p.
22 (1967).

Respondent Hillshorough’s own claims against Daim-
ler illustrate Congress’s concern. Hillsborough’s straw-
man attack—claiming that the Daimler consent decree
does not “express a judgment by EPA that it’s fine for
Daimler to keep polluting as long as it pays more money,”
Opp. 21—ignores that the relief that Hillsborough seeks
from Daimler (removing all non-conforming vehicles from
the road) directly conflicts with EPA’s judgment that non-
conforming vehicles may remain on the road and penalties
be paid.

3. Respondents cannot credibly dispute that the deci-
sion below threatens EPA’s ability to achieve efficient and
beneficial settlements for emissions violations. Because
emissions systems are controlled by software that, like
any other software, frequently requires updates, states
and localities will often be able to find a post-sale hook in
any EPA defeat device case (which, as noted above, are
not “rare”). Respondents’ contention that overlapping
regulators will make no difference because Volkswagen
settled with EPA despite states and counties having sued
Volkswagen, Opp. 21-22, ignores that at the time of that
nationwide settlement, the only state or county claims
filed against Volkswagen were based on pre-sale actions.
Every court has agreed that the CAA preempts such orig-
inal manufacturing claims. Now that the Ninth Circuit
has provided a path to escape preemption for post-sale
claims, “manufacturers will be far less willing to entertain
settlements with EPA.” Former Officials Br. 20.

4. The Ninth Circuit itself recognized the importance
of these issues when it invited the government to file an
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amicus brief “addressing the[] significant questions” pre-
sented here. Pet. App. 4a n.4. In declining to express its
views “at this stage of the litigation,” the government
made clear that its decision was no “indication of [its]
views about the proper resolution of this case,” C.A. Dkt.
70, at 2, as respondents erroneously claim (at 17). In fact,
the government’s decision could just as easily indicate
that it did not expect the Ninth Circuit to deviate from
decades of exclusive EPA regulation and the well-rea-
soned earlier decisions.

C. The decision below is incorrect.

1. Respondents are wrong that post-sale tampering
claims against manufacturers are an exercise of states’
traditional police powers.” Because cars are mass-pro-
duced and readily cross state lines, Congress placed mo-
bile-source emissions under EPA’s control in Title II of
the CAA more than 50 years ago. See Engine Mfrs. Assn.
v. EPA, 88 F.3d 1075, 1079 (D.C. Cir. 1996) (mobile emis-
sions “a principally federal project”). Before the CAA,
“only California ha[d] actively engaged in” such regula-
tion. S. Rep. No. 90-403, p. 33 (1967). Respondents’ tam-
pering regulations post-date the CAA by years, and re-
spondents tellingly do not identify a single tampering
case—ever—by any state or county against a manufac-
turer before Volkswagen.

2. Respondents (like the Ninth Circuit) ignore this
Court’s instruction to examine how EPA enforces the
CAA to identify the “standard-enforcement efforts that
are proscribed by § 209.” South Coast, 541 U.S. at 253.

7 Respondents rely on inapposite dicta from Washington v.
General Motors Corp., 406 U.S. 109, 115 n.4 (1972). “[B]road residual
power over used motor vehicles,” ibid., simply refers to states’ au-
thority to regulate how people drive their cars. Pet. 28-31.
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The CAA’s scheme confirms that Congress empowered
EPA alone to enforce CAA standards against manufac-
turers, including by regulating post-sale updates to their
vehicles. Pet. 8-10.

The Ninth Circuit’s bright-line rule that § 209(a) “does
not apply to post-sale vehicles,” Pet. App. 30a, renders the
expansive phrase “relating to” in § 209(a) a nullity. Pet.
24-25. As courts and EPA have long recognized, § 209(a)
extends to manufacturers’ post-sale conduct that relates
back to the original design of vehicle emissions systems—
such as a post-sale update changing how a factory-in-
stalled defeat device functions. Id. at 25-27. Like the
Ninth Circuit, respondents’ claim that § 209(a) preempts
only post-sale regulations “that would effectively require
new cars to be manufactured differently” (Opp. 28), finds
no basis in the analysis, endorsed by EPA, originally an-
nounced in Allway Taxi, Inc. v. City of New York, which
instead turned on whether state regulation impermissibly
placed the “burden of compliance” on “manufacturers” in-
stead of “individual owners.” 340 F. Supp. 1120, 1124
(S.D.N.Y. 1972), aff’d, 468 F.2d 624 (2d Cir. 1972).

Respondents are thus incorrect in claiming that All-
way Tax?’s rule would preempt tampering claims against
mechanics and owners. Opp. 14. Such local claims do not
“relate to” new cars because they do not concern those
who must make “new motor vehicles” in compliance with
CAA useful-life standards. Pet. 27. Post-sale updates are
necessary for manufacturers to satisfy a number of their
CAA obligations, including mandatory new-car emissions
warranties. Attempts to regulate such updates thus re-
late to “the control of emissions from new motor vehicles”
under § 209(a); penalizing mechanies for removing a cata-
lytic converter does not. Although EPA has encouraged
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concurrent jurisdiction over tampering claims against me-
chanies, Opp. 30, respondents cite no similar EPA encour-
agement of state or local regulation of manufacturers.

3. Respondents’ halfhearted defense of the Ninth Cir-
cuit’s sweeping interpretation of “operation” in § 209(d)—
which no party advanced below—is unpersuasive. Rather
than try to justify the Ninth Circuit’s misreading of that
provision or address the petition’s arguments, respond-
ents insist that this misreading was not the “sole[]” basis
for rejecting implied preemption. Opp. 32.

4. Nor can respondents rehabilitate the Ninth Cir-
cuit’s implied preemption analysis. Multiple interrelated
CAA provisions grant EPA alone authority to regulate
manufacturers’ emissions-related conduct both pre- and
post-sale. Pet. 8-10, 31. The decision below authorizes
every state and locality to decide for itself which manufac-
turer updates are “tampering.” Such patchwork regula-
tion would seriously impair Congress’s “purposes and ob-
jectives” in giving EPA exclusive regulatory authority
over manufacturers in this area. Geierv. Am. Honda Mo-
tor Co., 529 U.S. 861, 873 (2000).

Finally, respondents claim that the size of their poten-
tial penalties ($11 billion annually) is no basis for preemp-
tion. Opp. 33-35. But the CAA’s penalty regime reflects
Congress’s intent that EPA retain exclusive control over
manufacturers’ emissions-related conduct, including the
penalties manufacturers face for tampering through na-
tionwide emissions updates. Pet. 32-33.
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