Case: 20-12691  Date Filed: 07/30/2020  Page: 1 of 5

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-12691-J

IN RE: JOHNATHON KELLY,

Petitioner.

Application for Leave to Filé a Second or Successive
Motion to Vacate, Set Aside,
or Correct Sentence, 28 U.S.C. § 2255(h)

Before: WILSON, NEWSOM and LUCK, Circuit Judges.
BY THE PANEL:

Pursuant to 28 U.S.C. §§2255(h) and 2244(b)£3)(A), J ohndthon Kelly has filed an
apblication seeking an ofder éuthorizing the district court to consider a seéond or successive
motion to vacate, set aside, or corgect his federal sentence, 28 U.S.C. 8 2255. Such authorization
may be granted only if we qertif_y that tile second or successive niotion contains a cléim involving:

(1) newly discovered evide;lce that, if proven and viewed in light of the.
evidence as a whole, would be sufficient to establish by clear and convincing -
evidence that no reasonable factfinder would have found the movant guilty of the

offense; or

v (2) a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable.

28 US.C. § 2255(h). “The court of appeals may authorize the filing of a second 'or successive

~ application only if it determines that the “application makes a prima facie showing that the

application satisfies the requirements of this subsection.” - Id. § 2244(b)(3)(C); see also Jordan v.

i
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Sec y Dep 't of Corr., 485 F.3d 1351, 1357-58 (11th Cir. 2007) (explaﬁng that c;ur determination
that an applicaﬁt has made a prima facie shov;/ing that the statutory criteria have been met is simply -
a threshold determination).

We must dismiss a proposed claim that was pr;asented in a § 2255 motion that was
adjudicated. Randolph v. United States, 904 F.3d 962, 964 (11th Cir. 2018); see 28 U.S.C.
§ 2244(b)(1). “[Al] claim is the same where the basic gravamen of the argument is the .same, even
where new supporting evidence or legal arg’uménts are added.” In re‘Baptisz‘e, 828 F3d 1337,
1339 (11th Cir. 20'16). _The bar on previously présented ciaims is jurisdictional. Inre Bradfofd, :
830 F.3d 1273, 1277-78 (11th Cir. 2016). |

Kelly is a federal prisoner serving a 132-month sentence for transporting a'minor with
intent to engage in sexual activi&, in violation of 18 U.S.C. § 2423(5). Kelly pled guilty to his
offense in 2014 and was sentenced théﬁ samé ye'ar.. He filed his original § 2255 motion in 2017,
which the district court denied .with prejudice | as untimely. We denied a certificate of
appealability.

In relevant pﬁrt, Keﬂy asserted the following claims in his §‘ 2255 motion: (1) hlS counsel
was ineffective; for advising him againsf pufsuing a fair evidentiary hearil.1g as to evidence ;that was
going to be presented; (2) the district court improperly credited law enforcement testimony that

-\Qvas contradicted by video evidence; (3) proéecutors engaged in misconduct by ignoring text
messa'ge evidence on his accuser’s cell phoﬁe a-md statements in his accuser’s recantation letter
suggesting that his accuser did everything of her own free will; (4) the government committed
prosecutorial misconduct by allowing false information to remain in its case file, specifically

information suggesting that he forced his accuser to commit sex acts; and (5) investigators engaged
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in misconduct by seeking search ‘warrants and providing statements despife inconsistencies that
would have shown his accuser to be unreliable. In relevant pﬁl"t, Kelly supported his original
§ 2255 motion by stating that: (1) text message evidence would prove his innocence and including
citations to specific messages showing that his accuser was acting of her own free Will; aﬁd 2)a
recantation letter from his accuser showed that she was acting of her oWn free will.

In his present application, Kelly seeks our authorization to present ;a claim of actual
innocence based on evidence he stafes will show that his accuser made false accusations against
him and that he did not intend to cause his‘ accuser to engagé in prostitution. He argiles
spec:1ﬁcally that: (1) text messages would show that he urged h1s accuser to avoid prost1tut10n
(2) text messages and his accuser’s recantation letter would show that he had a legal busmess intent
to férm an escort cc;mpany for the duration of his offense conduct; (3) text mességes would show
that his accuser was adamant about engaging in prostitution even though he d1d not condone it;
4) hlS counsel was ineffective for failing to investigate or present that text message evidence;
(5) prosecutors used false statements from his accuser and false testimonies from law enforéement,
in the ﬁles and records of his case, to unconstitutionally convict him; and (6) his appomted counsel
was ineffective for not seekmg to suppress false testimony, primarily by failing to-move for another
suppression'heariﬁg.

In his application, Kelly describes text messages between him and his accuser, which he
étates he reviewed before pleadi.ﬁg guilty. He also presenfs, as the clearest evidence showing his
legal business intent, his accuser’s recantation letter dated Mgrch 19, 2013.

Keliy presented in his initial § 2255 motion the basic legal gravamen of all his present

claims except that his counsel was ineffective for failing to investigate or present text message
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evidence and that text messages would show that he had é legal business intent. We accordingly
dismiss Kelly’s application as to all but those two élaims, as we lack jurisdiction to consider the
others. See Bradford, 830 F.3d at 1277-78.

As to the two new claims, neither of them relies on any newly discovered evidence. See
28 U.S.C. § 2255(h)(1). Kelly primarily supports his claim that he had a legal business intent
with his accuser’s recantation letter, but he states that the recantation letter was written four years
before he filed his initial § 2255 motion and he referenced explicit étatements from the letter in
that motion, indicating that he knew about the letter and its contents at that time. Kelly also
‘discussed in his initial § 2255 ‘motion the tebxt messages he now references and, in his present
application, states that defenge counsel provided the text message evidence he sought and that he
reviewed that evidence before pleading guilty. Thus, while Kelly may argue that his counsel was
ineffective for failing to adequately investigate or present the evidence he now contendé shows his
innocence;, he does not argue, nor can he establish, that such evidence is newly discovered. The
evidenﬁe existed, and Kelly was aware of it, before he pled guilty in 2014 and well before he filed
his initial § 2255 motion in 2017.

| Nor do the two new claims, or any of Kelly’s claims for that matter, rely on Supreme Court

decisions that announced a new rule of constitutional law. See 28 U.S.C.. §' 2255(h)(2). Kelly
does ﬁot coﬁtend otherwise, and even if he did, none of the Supreme Court decisions he cites in
his application was decided after his initial § 2255 proceedings.

Accordingly, because Kelly has failed to make a prima facie showing of the existence of

either of the grounds set forth in 28 U.S.C. § 2255(h) as to his two new claims and we lack
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jurisdiction to consider his other claims, his application for leave to file a.second or Successive

§ 2255 motion is DISMISSED IN PART .nd DENIED IN PART.
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IN THE UNITED STATES DISTRICT COURT -
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

JOHNATHON KELLY, D v -

Movant, E CRIMINAL ACTION NO.

' ‘ ' o 1:13-CR-108-ELR

V.

_. | : ~ CIVIL ACTION NO.
UNITED STATES OF AMERICA, : ' 1:20-CV-1831-ELR

. Respondent. : :

ORDER

Presently before the Court is the Magistrate Judge'’s Report and

| Recommendation (R&R), [Doc. 125], recommending that the pending 28 U.S.C.

§ 2255 motion to vacate, [Doc. 123], be denied. Movant has filed his objections in

response to the R&R, [Dac. 127], as well as a motion to amend his § 2255 motion,

[Doc. 128].
A district judge has broad discretion to acoept, reject, or modify a magistrate

judge’s proposed ﬁndings and recommendations. United States V. Raddatz. 4471.S.

667 680 (1980). Pursuant to 28 U.S.C. S 636(b)(1), the Court reviews any portion of

| the Report and Recommendation that is the subject ofa proper obJectlon on a de novo

basis and any non—objected portion under a “clearly erronequs” standard “Partles
filing objectlons to a magistrate’s report and recommendatlon must spemﬁcally

iderrtify those findings objected to. Frivolous, conclusive or general objections need
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not be considered by the district court.” Marsden v. Moore, 847 F.2d 1536, 1548

(11th Cir. 1988).

As recounted by the Magistrate judge, on June 30, 2014, Movaﬁt eﬁtered a
ﬁegotiated guilty plea in this Court to transporting a minor in interstate commerce for
prostituﬁoﬁ, and on Sgptember 12,2014, this Cqﬁrt sentencgd Movanf tov 132 months
of imprisonment to be followed by twenty years éf supefvised release. He did not
appeal. On March 15, 2017, Movant filed a § 2255 motion that was denied as
untimely, and the Eleventh Circuit éfﬂrmed that dismissal. "

Because he has already soﬁght §i 2255 rélief, the pending motion is successive,
and the Magistrate Iudge corr‘ectly.p_oints out that'thi's Court lacks jurisdiction to

review' it because Movant has failed to obtain preauthorization from the Eleventh

Circuit.. United States v. Holt, 417 f‘;Bd 1172, 1175 (1 1th Cir. 2005). As such, the .
motion must be denied. -

.In his objeétions, Movant contends that he is actually innocent and has text
méssages from the minor wilom he trafficked to prové it. Movant also states that he
raised h1s actual innocence claim in his first § 2255 motioin, gnd contends that this
Court éhould héve, but did not, hold .a hearing regarding his actual innocence cla.im.
He thus argues that he was not given a ﬁlll and fair hearing With respect to his first §

2255 motion, and. the current § 2255 motion is therefore not successive under
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Magwood v. Patterson, 361 U.S.'320, 335 (2010) (“[Tlhe phrase ‘second o
sucéessive’ Wouid not apply to a claim that the petitioner did not have a full and fair
6pportunity to raige previously.”). Howevef, Movant did raiseiﬁs claim previously;
this Court rejected tﬂat claim, and the Bleventh Circuit affirmed. |

In respo:nse to Movant’s argument that this Court should have held a hearing |
on his claim of actual innoc’én.‘ce, this Court first acknowledges that a viable claim of
actual innocence can toll the operation of the § 2255 statute of limitations. However,
in order for that to héppen, the movanf must present “evidence of innocence sb strong
that a court cannot havé conﬁdeﬁce in the outcome of the trial unless the court isalso

satisfied that the trial was free of nonharmless constitutional error.” Mc( Juiggin v.

Perkins, 569 U.S. 383, 401 (20'13) (quotation'and citation omitted). In rejecting
Movant’s claim of actual innocence, this Court found that Movant had failed to
present any “‘new reliable evidence’ that might support a claim of actual innocence.”

[Doc. 105 at 11]. As such, there was clearly no requirement to hoid a hearing.

Accordingly, it is clear that Movant had a full and fair opportunity to litigate his claim
in his first § 2255 motion, and the now-pending motion is successive.

Moreover, if Petitioner has compelling evidence of his innocence, he can

- present that to the Eleventh Circuit in a2 motion to filé a second or successive § 2255

motion. This Court notes, however, ‘Ebgt if he has text messages that prove his

!
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innocence, he should provide copies of those messages to the Eleventh Circuit along

T

O,

yith his metion,

Finally, this Court has reviewed Movant’s pr_oposed amended § 2255 motion
and concludes that a series of plans for social sérvices organizations and religious
orgahizations, as well aé Movant’s movie script, do npthing to demonstrate that he is
entitled to § 2255 relief.-

Having reviewed' the- record in light of Movant’s objections, this Court
concludes that the Magistrate Judge is ‘correct. Accordingly, fhe R&R, [boc. 125], is

hereby ADOPTED as the order of this Court, and the § 2255 moﬁori, [Doc. 123] is

DENIED. Movant’s motion to amend his § 2255 motion, [Doc. 128], is DENIED as

futile. -
This Court further agrees with the Magistrate Judge that Movant has failed to
make “a substantial showing of the denial of a constitutional right,” and a Certificate

of Appealability is DENIED pursuant to 28 U.S.C. § 2253(c)(2).

The Clerk is DIRECTED to close civil action number 1:20—CV-183 1-ELR.

| o
IT IS SO ORDERED, this 45 dayof  /lsup ., 2020.
—_ B ’/ TN .

S X s

"‘ELEANOR L. ROSS
UNITED STATES DISTRICT JUDGE

4
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-13708-A

~ JOHNATHON KELLY,

Petitioner-Appellant,
versus |
UNITED STATES OF AMERICA,
| 'Respondent-Anpellee.
Appeal from the United States District Court
for the Northern District of Georgia

o ORDER

On March 15, 2017, Kelly ﬁled the instant 28 U.S.C. § 2255 motion raising four grounds
for relief. Kelly argued th‘at' his § 2255 motion was not untimely because, after sentencing, he
told counsel that he wanted to appeal. Counsel said that he would not assist him on appeal but
told Kelly that, after he filed the notice of appeal the government would appomt appellate.
counsel for him. Kelly then stopped contacting cqunsel and waited to hear from appellate '
counsel, but whén he heard nothing from counsel or the courts, he inquired of the Clerk of Court,
_ who informed him that he had no appeal pending. o

| The government responded by argumg that Kelly's § 2255 motion was untimely and that
there was no basis for cquitable tolling. Kelly replied that he was entltled to equitable tolhng

because his counsel promised to file a notice of appeal but failed to do so.
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A inagistrate judge issued a report and recommendation (“R&R”), recommending that
Kelly’s § 2255 motion be dismissed as time-barred, cquitablé 1.:olling not apply, and a certificate
of appealability (“COA™) be denied. The district court adopted the R&R, denied Kelly’s § 2255
as time-bérred, and. deniéd a COA. Kelly filed a notice of appeal from the district coﬁrt’s order
denying his § 2255 motion. Kelly also filed a motion for leave to proceed IFP on appeel, which
the dis&ict court denied. Kelly now moves this Court for 2 COA and IFP status. | |
Timeliness | | |

In ordér to obtain a COA, a movant must rﬁake “a substaﬁtial showing of the denial of a
constitutional right” 28 US.C. § 2253((:)(_2); Where the district court has denied a motion to
vacate on procedural grounds, the movant must show that jurists of reason would find debatable
(1) whether the motion stateé a valid claim of the denial of a-constitutional right, and (2) whether
the district court was correct in its procedural ruling. S’Iack v. McDaniel, 529 U.S. 473, 484
(2000). |

The Antiterrorism and Effective Deatﬁ Penalty Act (“AEDPA”) imposes a one-year
statute of limitations for filing a §‘2255 motion that begins to run from the latest of four possible :
events. Relevant here, the limitations period for filing a § 225 5 motion begins to run on the date
on which the judgment of conv_iction becomes final. 28 U.S.C.v § 2255(f). Here, the district-
court correctly determined that Kelly’s § 2255 motion was untimely. Kelly’s judgment became
ﬁnal on September 30, 2014. Kelly did not file the instant § 2255 motion uﬁtil March 15, 2017,
which was more than one year after Lis conviction and sentence became final. Thus, his § 2255

motion was untimely.
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Equitable Tolling

The AEDPA limitations period may be equitably tolled, but the petitioner must show
“(1) that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance
stood in his way and prevented timely filing.” Holland v. Florida, 560 U.S. 631. 649 (2010)

(quotation omitted). Eqmtable tolling is “an extraordinary rernedy [that] is typically apphed

 sparingly.” Arthur v. Allen, 452 F.3d 1234 1252 (llth Cir. 2006) (quotation omltted) The

diligence required for equitable tolling purposes is reasonable diligence, not maximum feasible
diligence. See Holland, 560 U.S. at 653.
Here, equitable tolling does not apply, even if counsei’s failure to file an appeal could be

construed as attorney abandonment, and, thus, qualify as an extraordi'nary circumstance that

- stood in the way of Kelly timely filing his § 2255 motion, because Ke'lly' did not act with

reasonable dlhgence See Cadet v. Fla. Dep't of Corrs., 853 F.3d 1216, 1236 (llth Cir. 2017)
(holdmg that attomey abandonment meets the extraordmary circumstance element for equitable -
tolling). By Kelly’s own admission, he waited more than 2}3 months after his conviction became.
final to inquire into the status of his appeal. Kelfy did not exercise reasdnable diligence,

particularly because the appeal window ended 14 days after sentencing. A duly diligent person

~ in Kelly’s circumstances could have unearthed the information that his counsel failed to file a

 direct appeal any time after the 14-day deadline for filing the appeal passed.

In light of the above, this Court DENIES Kelly’s mo’non for 2 COA on his § 2255

motion. Consequently, this Court aiso DENIES his motion for IFP status &s moot.

/s/ Robin S. Rosenbaum .
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHNATHON KELLY, : CIVIL ACTION NO.
BOP Reg # 64587-019, B 1:17-CV-995-ELR
~ Movant, ' : ; '
: CRIMINAL ACTION NO.
V. S - ¢ 1713-CR-108-ELR-JSA-]
"UNITED ¢ STATES OF A AMERICA, o MOTICH TO VACATE
Respondent. ' _ t 28U8.C §2255
ORDER

The Court has ado'p.ted ﬂje Magist.rate; Judge’s redonunendat‘ion that Mavant’s
28U.S.C. § 2255 motion be dismissed astime-barred. (Docs. 105, | 113). For e same
reasons, the Cou1tADOPTS the Maclstlate Tudge s recommendation that Mr vant be
DENIED a certificate of appealab1 ity (“COA”) and DENIES Movant’s motions for
appomtmsnt of counsel (Doc, 111 ) and a writ of mandamus (Doc. 112). WLthOut a
COA, Movant ~may not proceed on appeal and thelefme hlb motion for '“ave‘to'
proceed in fozma 174upe7 is (“IPP”) on ”-LpDea] (Doc. 116) ic DENIED as moot,
Movant must addre ess any further requests in this regard to the Eleventh Cirzuit,

SO OI\DERED this /gﬂ day of September,.2018.

( )&a?/!ltﬂ / @

ELEANOR L. ROSS
UNITED STATES DISTRICT JU'DGE

A- medi‘X D
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
\‘
" No. 18-13708-A
\
JOHNATHON KEL LY,

Petitioner-Appe’llant,
versus

UNITED STATES OF AMERICA,

Respohdent-AppeHee.
. .
Appeal from the United States District Court
for the Northern District of Georgia
—_—

Before: JORDAN and ROSENBAUM, Circui Judge.s

“

BY THE COURT:
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