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STATE OF ILLINOIS
IN THE CIRCUIT COURT FOR THE
SECOND JUDICIAL CIRCUIT
WAYNE COUNTY, ILLINOIS

NEXT ENERGY, LLC,
Plaintiff,

V.

THE ILLINOIS DEPARTMENT
OF NATURAL RESOURCES,

Defendant.

No. 2015-L-13

N N N N N N N N N

ORDER ON DEFENDANT’S MOTION
FOR JUDGMENT ON THE PLEADINGS

(Filed Dec. 3, 2018)

This cause now coming on to be heard to this, the
22nd day of October, 2018, on Defendant’s Motion for
Judgment of the Pleadings, and the Plaintiff appearing
by its attorney, and Defendant appearing by its attor-
ney, and the Court, considering all the pleadings, ex-
hibits, arguments of counsel, and case law cited, and
now being fully advised, FINDS:

On November 9, 2016, Plaintiff filed its Complaint
for inverse condemnation and damages pursuant to
the Fifth Amendment to the United States Constitu-
tion, Article I, Section 15 of Constitution of the State of
Illinois, and 735 ILCS 30/10-5-5.
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On August 1, 2018, Defendant filed its Motion for
Judgment on the Pleadings based upon § 2-615(e) of
the Code of Civil Procedure (Motion). The Plaintiff filed
its Response Motion for Judgment on the Pleadings
(Response) on September 13, 2018. This Court heard
arguments on October 22, 2018.

Standard of Review

Section 2-615(e) of the Code of Civil Procedure pro-
vides that “[a]lny party may seasonably move for judg-
ment on the pleadings.” 735 ILCS 5/2-615(e). “A motion
for judgment on the pleadings asks the trial court to
review the pleadings and determine, as a matter of law,
that the pleadings fail to present a triable issue of fact.”
Mitchell v. Waddell, 189 I11. App. 3d 179, 182 (4th Dist.
1989). “Although a motion for judgment on the plead-
ings is akin to a motion for summary judgment since
both suggest no issue of material fact exists, the two
motions differ in that a motion for judgment on the
pleadings submits that no issue of triable fact existed
and the movant is entitled to judgment under the aver-
ments and admissions of the pleadings, while a motion
for summary judgment may utilize affidavits and other
documents to establish the absence of a genuine issue
of a material fact.” Id. at 182-83.

Ripeness

Pursuant to 735 ILCS 5/2-615(e), Defendant
moved for judgment on the pleadings on the ground
that Plaintiff’s claims are not ripe. In their Response,
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Plaintiff asserts its claims are ripe. As noted in Drovers
Bank of Chicago v. Village of Hinsdale, 208 I11. App. 3d
147, 153 (2d Dist. 1991), this Court must examine the
issue of ripeness, “as resolution of this issue may dis-
pose of the cause,” because “[t]he doctrine of ripeness
is generally applied to land use cases in order to avoid
premature adjudication or review of administrative ac-
tion.” See Palazzolo v. Rhode Island, 533 U.S. 606, 617
(2001) (“At the outset, however, we face two threshold
considerations invoked by the state court to bar the
[takings] claim: ripeness, and acquisition which post-
dates regulation.”); Williamson County Regional Plan-
ning Com’n v. Hamilton Bank of Johnson City, 473 U.S.
172, 185 (1985) (“Because respondent has not yet ob-
tained a final decision regarding the application of the
zoning ordinance and subdivision regulations to its
property, nor utilized the procedures Tennessee pro-
vides for obtaining just compensation, respondent’s
claim is not ripe.”); LaSalle Bank Nat. Ass’n v. City of
Oakbrook Terrace, 393 I11. App. 3d 905, 911 (2009) (“Be-
fore a party may initiate an action alleging a taking,
however, the claim must be ripe.”); Sherman v. Town of
Chester, 752 F.3d 554, 564 (2d Cir. 2014) (“[Plaintiff’s]
takings claim is ripe, and we may address the merits.”);
Benchmark Resources Corp v. U.S. 74 Fed. Cl. 458, 463
(2006) (“When considering a Fifth Amendment takings
claim, the court must first consider whether the plain-
tiffs’ claims have ripened.”).
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The Plaintiffs Well-Pleaded Facts

In making its decision, this Court can “consider
only the well-pleaded facts alleged in the complaint
and any exhibits attached thereto.” Drovers Bank, Ill.
App. 3d at 155. In examining the Complaint, this Court
is left with the following:

1. Plaintiffis in the oil and gas business and
acquired oil and gas leases in relation to real
estate located in Wayne County, IL, between
2009 and 2012. [Complaint, ] 6].

2. Plaintiff alleges that subsequent to Plain-
tiff obtaining these leases, Defendants im-
posed “a ‘moratorium’ on the issuance of such
permits for horizontal drilling and high pres-
sure fracturing for an indefinite period of
time.” [Id. at  12].

3. The Illinois Legislature passed Public Act
98-22 which addresses high volume horizon-
tal hydraulic fracturing and had an effective
date of June 17, 2013. [Id at ] 13].

4. IDNR adopted regulations related to the
issuance of permits for horizontal drilling and
fracturing in November 2014. [Id at 14].

5. Plaintiff did not plead that it applied for a
permit to drill in Wayne County—or any-
where else in Illinois prior to or during the al-
leged moratorium, after the passage of Public
Act 98-22, or after the adoption of regulations
by IDNR.
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The plaintiff further points the court to what it as-
serts is a public record kept by the Illinois Department
of Natural Resources: the Woolsey Application. From
the documents attached to Plaintiff’s Response to De-
fendant’s Motion for Judgment on the Pleadings, it is
clear that a third-party, Woolsey, applied for and re-
ceived a permit to conduct high volume horizontal hy-
draulic fracturing in the State of Illinois.

The Final, Definitive Position Rule

Defendant argues that Plaintiff’s claims are not
ripe because Plaintiff never applied for a permit for
drilling and completion of a horizontal well with high
volume fracturing involving their mineral interests in
Wayne County, Illinois. Defendant further argues that
Plaintiff did not at any time seek information to deter-
mine whether applications would be accepted, pro-
cessed, and potentially granted. The Plaintiff does not
dispute these allegations. Instead, Plaintiff argues its
claims are ripe based upon the futility exception.

The Drovers Bank court outlined the proper
method for reviewing a claim of ripeness, “a constitu-
tional challenge to land use regulations is ripe when
the developer has received the planning commission’s
final, definitive position regarding how it will apply the
regulations at issue to the particular land in question.”
208 III. App. 3d at 153 (internal quotations omitted);
see also Palazzolo, 533 U.S. at 618 (“[t]he central ques-
tion in resolving a ripeness issue, under Williamson
County and other relevant decisions, is whether
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petitioner obtained a final decision . . . in determining
the permitted use for the land.”); LaSalle, 393 Ill. App.
3d at 911 (“a claim that the application of government
regulations effects a taking is not ripe until the gov-
ernment entity charged with implementing the regu-
lations has reached ‘a final, definitive position
regarding how it will apply the regulations at issue to
the particular land in question.”” (quoting Williamson
County, 473 U.S. at 191)); Sherman, 752 F.3d at 561 (for
a claim to be ripe, “the plaintiff must show that (1) the
state regulatory entity has rendered a final decision on
the matter[.]”). The rule is further stated as “it must be
shown, at a minimum, that there was: (1) a rejected
development plan, and (2) a denial of a variance.” Drov-
ers, 208 Ill. App. 3d at 153.

In the instant case, Plaintiff is considered the de-
veloper and IDNR is considered the commission. It is
clear from Plaintiff’s well-pleaded facts that Plaintiff
did not apply for a permit for drilling and completion
of a horizontal well with high volume fracturing in-
volving their mineral interests in Wayne County, Illi-
nois. Therefore, Plaintiff has failed to comply with the
final, definitive position rule and if the inquiry ended
there, Plaintiff’s claims would not be ripe for this
Court to consider.

The Futility Exception

The Drovers Bank court does outline an exception,
“a landowner may avoid the final decision requirement
if attempts to comply with the requirement would be
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futile.” I1l. App. 3d at 153. The issue of ripeness is not
an issue of first impression in takings and land-use
cases. Courts have found occasion to determine a plain-
tiff’s claims were ripe—in Sherman and Palazzolo—
and have found occasion to dismiss a plaintiffs claims
as not ripe for adjudication—in Drovers Bank LaSalle,
and Pollard. Here, it is clear that Plaintiff has not
pleaded facts sufficient to meet the high burden re-
quired for invocation of the futility exception. A num-
ber of cases cited by the parties merit discussion:
Sherman; Drovers Bank; Palazzolo; LaSalle; and Pol-

lard.

In Sherman, the operative commission first an-
nounced a moratorium on approvals, which it ex-
tended. The plaintiff applied for approval that was
allowed under the moratorium and the commission re-
fused approval. The moratorium was ended but the
commission revised its zoning regulations five times
over four years, without notifying plaintiff of the
changes and causing substantial time and effort for
plaintiff to redraft each of his proposals to comply with
the new regulations. The commission then had a
change of engineer to review the plaintiff’s proposal, a
change of chairman, and a host of additional require-
ments for plaintiff to complete. Id All said, over almost
a decade, “[bletween taxes, interest charges, carrying
costs, and expenses, [plaintiff] spent approximately
$5.5 million on top of the original $2.7 million purchase
price ... [and] became financially exhausted to the
point of facing foreclosure and possible bankruptcy.”
Id. at 560. The Sherman court found that “the
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[commission] used ... repetitive and unfair proce-
dures, thereby avoiding a final decision,” and reversed
the trial court on that basis. Id. at 563.

In Palazzolo, the developer was denied two sepa-
rate applications two years apart. The court found that
these were sufficient to demonstrate that the final, de-
finitive position rule had been met by the developer
and that the claims were ripe for adjudication.

In Drovers Bank, the developer submitted a plan
to the operative commission which was rejected. The
developer stated in its brief to the Second District Ap-
pellate Court that it had requested a “textual amend-
ment of the ordinance which would exclude parking
from the building area computation.” Id. at 155. The
court held that it could “consider only the well-pleaded
facts alleged in the complaint and any exhibits at-
tached thereto,” and the developer did not make a
showing that it met the final definitive position rule.
Id. The Drovers Bank court additionally found that the
developer “hald] not demonstrated that attempts to
comply with the final decision requirement would be
futile,” and affirmed the dismissal of the developer’s
suit. Id.

In LaSalle, the plaintiff alleged that when the city
rezoned its property, the plaintiff would be limited to
building approximately 300 dwelling units, as opposed
to the more than 2,700 units it could have built on the
residential portion of the property as previously zoned.
LaSalle Bank Nat. Ass’n v. City of Oakbrook Terrace,
393 111. App. 3d 905, 907-09 (2009). This rezoning
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along with other regulations, plaintiff contended, con-
stituted a taking without just compensation. Id. at 909.
The court observed that the plaintiffs’ complaint con-
tained no factual allegations showing the plaintiffs
sought or received a final decision from the defendants
concerning any formal development plan for their
property, and, as such, the plaintiffs’ claims were prem-
ature. Id. at 912. The plaintiffs alleged submitting any
such proposal would have been futile. Id The plaintiffs
pointed to communications between a third-party de-
veloper and the defendants, which the plaintiffs as-
serted showed the defendants intended to strictly
adhere to the zoning restrictions.

The court determined that, while the communica-
tions indicated that the developments proposed by the
third-party would likely meet resistance from the city,
the documentation was not sufficient to satisfy the fi-
nality requirement. Id (citing Northwestern University
v. City of Evanston, 74111. 2d 80, 89 (1978) (“The ex-
haustion requirement cannot be avoided simply be-
cause the relief may be, or even probably will be,
denied by the local authorities”)). The court further
stated that the documents cited by the plaintiffs did
not show “to a reasonable degree of certainty the ex-
tent of development that would be allowed[.]” Id at
913.

In Pollard, the plaintiffs filed their complaint for
inverse condemnation and damages, which consisted of
three counts: (1) violation of the Fifth Amendment to
the United States Constitution; (2) violation of Article
1, Section 15 of the Illinois Constitution; and (3)
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inverse condemnation pursuant to Illinois Compiled
Statutes Section 735 ILCS 30/10-5-65. [Pollard, May 9,
2016 Order, pp. 1-2]. The claims in Pollard are identical
to the claims in this case. [Compl. at | 17]. In deter-
mining that the plaintiffs had not pleaded facts suffi-
cient to establish the futility exception, the court in
Pollard identified the first major problem with the
plaintiffs’ futility argument: “The Plaintiffs never
showed that they applied for a permit for drilling and
completion of a horizontal well with high volume frac-
turing involving their mineral interests in any county
in Illinois and were denied.” Pollard, May 2, 2016 Or-
der at pp. 7-8. “The Plaintiffs even failed to show that
anyone else had applied for a permit for drilling and
completion of a horizontal high volume fracturing.” Id.
at 8. The court in Pollard aptly summarized why the
plaintiffs’ claims in that case were not ripe:

[TThis Court is left to imagine the results that
could be obtained through the Illinois courts
if the Plaintiffs’ claims were allowed. By anal-
ogy, a plaintiff could file a suit against a com-
pany stating that the plaintiff knew of a non-
party applicant in another county who had
applied for a job, the non-party applicant then
informs the company that the non-party ap-
plicant no longer wants the job, and the plain-
tiff sues the company based upon the non-
party applicant’s “denial” for damages includ-
ing an unspecified number of years’ salary for
a job for which Plaintiff never applied. Until
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instructed by the Appellate Court to do other-
wise, this Court will not entertain such
claims.

[Id. at 9-10].

First and foremost, here, the Plaintiff is con-
fronted with the fact that it never applied for a permit
from IDNR, let alone for a permit for drilling and com-
pletion of a horizontal well with high volume fractur-
ing involving their mineral interests in Wayne County,
Illinois and was denied. The Plaintiff also failed to
plead that anyone else had applied for a permit for
drilling and the completion of a horizontal well with
high volume fracturing. As such, Plaintiffs allegation
of a moratorium is not well-pleaded.

The only facts pleaded by the Plaintiff with re-
spect to futility, in addition to the alleged moratorium,
are those of the IDNR regulations. Plaintiff cites regu-
lations which it alleges are onerous and overreaching.
However, the Plaintiff’s futility argument is belied by
its own submission of documents showing a third
party, Woolsey, applied for and received a permit to
conduct high volume horizontal hydraulic fracturing in
Illinois. From the issuance of the Woolsey permit and
the Court’s review of 62 Ill. Admin Code. 245.100, et
seq., for the purposes of Defendant’s Motion, the Court
finds the regulations are not so onerous and overreach-
ing that they support the Plaintiff’s invocation of the
futility exception.
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Conclusion

Therefore, this Court finds that Plaintiff has failed
to meet the futility exception to avoid the final, defini-
tive position rule and its claims are not ripe for adju-
dication.

IT IS HEREBY ORDERED AND ADJUDGED:

A. Defendant’s Motion for Judgment on the
Pleadings pursuant to §2-615(e) of the Code of
Civil Procedure on the grounds that Plain-
tiff’s claims are not ripe for adjudication is
GRANTED and this cause is DISMISSED
with prejudice.

B. This is a final and appealable order.

ENTERED: NOV 29 2018 /s/ Kimbara G. Harrell
Judge
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2020 IL App (5th) 180582-U
NO. 5-18-0582
IN THE
APPELLATE COURT OF ILLINOIS
FIFTH DISTRICT

NOTICE

Decision filed 04/21/20.
The text of this decision|
may be changed or cor-
rected prior to the filing
of a Petition for Rehear-
ing or the disposition of]
the same.

NOTICE

This order was filed under
Supreme Court Rule 23
and may not be cited as
precedent by any party
except in the limited cir-
cumstances allowed un-
der Rule 23(e)(1).

NEXT ENERGY, LLC,
Petitioner-Appellant,

V.

THE DEPARTMENT OF
NATURAL RESOURCES,

Respondent-Appellee.

Appeal from the
Circuit Court of
Wayne County.

No. 15-L-13

Honorable
Kimbara G. Harrell,
Judge, presiding

— O N N N

PRESIDING JUSTICE WELCH delivered the
judgment of the court. Justices Moore and
Wharton concurred in the judgment.

ORDER

91 Held:

The trial court’s decision to grant the Illi-
nois Department of Natural Resources

K

motion for judgment on the pleadings is
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affirmed where Next Energy, LLC, failed
to apply for a permit to conduct high-vol-
ume, horizontal hydraulic fracturing on
its oil and gas leases in Wayne County, I1-
linois and, thus, its regulatory takings
claim was not ripe for adjudication.

2 This action commenced when the petitioner, Next
Energy, LLC, filed a complaint against the respondent,
the Illinois Department of Natural Resources (Depart-
ment), alleging that the Department’s regulations
on high-volume, horizontal hydraulic fracturing
amounted to a regulatory taking of certain oil and gas
leases owned by Next Energy. Thereafter, the Depart-
ment filed a motion for judgment on the pleadings pur-
suant to section 2-615(e) of the Code of Civil Procedure
(Code) (735 ILCS 5/2-615(e) (West 2016)), arguing, in-
ter alia, that the complaint should be dismissed be-
cause it alleged a regulatory takings claim that was
not ripe for adjudication. On December 3, 2018, the cir-
cuit court of Wayne County dismissed Next Energy’s
complaint, finding that the regulatory takings claim
was not ripe because Next Energy had failed to apply
for a fracturing permit from the Department and that
it had failed to plead facts to demonstrate that seeking
a permit would have been futile. For the following rea-
sons, we affirm the decision of the trial court.

13 I. BACKGROUND

4 Next Energy is a limited liability company regis-
tered in Wyoming and authorized to do business in I1-
linois. Between 2009 and 2012, Next Energy acquired
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five-year oil and gas leases in Wayne County, Illinois,
for the purpose of extracting oil from the leaseholds
through horizontal drilling and high-volume fractur-
ing in accordance with the then-existing laws. There
was no other feasible basis for the extraction of oil from
these leases.

M5 A.The Fracturing Permit Process Under
the Hydraulic Fracturing Act and the
Adopted Regulations

6 In mid-2013, after Next Energy acquired the oil
leaseholds, the Illinois General Assembly enacted the
Hydraulic Fracturing Regulatory Act (Act). Pub. Act
98-22 (eff. June 17, 2013) (codified at 225 ILCS 732/
1-1 et seq. (West 2014)). The Act prohibits the use of
high-volume, horizontal hydraulic fracturing without
first obtaining a permit from the Department, imposes
substantive rules for construction and operation of

wells, and sets standards for the fracturing process it-
self. 225 ILCS 732/1-30, 1-70, 1-75 (West 2014).

7 Because this case deals with the permit process,
we will discuss in detail the procedures set for obtain-
ing a fracturing permit. Section 1-35(a)(3) of the Act
requires every applicant to register with the Depart-
ment and submit proof of insurance of at least $5 mil-
lion to cover injuries, damages, or loss related to
pollution. Id. § 1-35(a)(3). In its permit application, the
applicant must submit detailed descriptions of the pro-
posed well and fracturing operations; disclose the pro-
posed location for the well site; disclose water sources,
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chemicals, and proppants to be used; and provide plans
for casing and cementing, flowback storage and dis-
posal, containment practices and well-site safety, and
traffic management for nearby roads. Id. § 1-35(b). The
Act allows the Department to require an applicant to
submit other “relevant information.” Id. § 1-35(b)(20).
The Act also requires the applicant to pay a $13,500
nonrefundable permit application fee. Id. § 1-35(e).

8 A30-day public comment period must begin 7 cal-
endar days after the Department receives a permit ap-
plication. Id. § 1-45(a). Within that 30 days, any person
may file written comments to the Department concern-
ing any portion of the permit application and any issue
relating to the applicant’s compliance with the require-
ments of the Act and any other applicable laws. Id. § 1-
45(c). The Department may ask the applicant to
respond to the substantive public comments. Id. § 1-
45(d). Any person having an interest that is or may be
adversely affected by the proposed fracturing may file
written objections to the permit and request a public
hearing during the comment period. Id. § 1-50(a).

9 The Department then has 60 days from receipt of
the permit application to approve, with any conditions
that it deems necessary, or reject the permit applica-
tion unless the deadline is waived by the applicant Id.
§ 1-35(i). During the review period, if the Department
determines that the permit application is incomplete,
does not meet the statutory requirements, or requires
additional information, the Department shall allow
the applicant to correct the deficiencies and provide
the Department with any information requested to
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complete the application. Id. § 1-35(j). The Department
may reject the application if the applicant fails to pro-
vide adequate supplemental information within the re-
view period. Id. The Department may approve an
application only if it meets the statutory requirements
set forth in the Act. Id. § 1-53(a). The Department’s de-
cision to approve or deny a permit is considered a final
administrative decision subject to judicial review un-
der the Administrative Review Law (735 ILCS 5/3-101
et seq. (West 2014)). 225 ILCS 732/1-53(d) (West 2014).
If the Department issues a permit, the permittee must
comply with all provisions of the Act and all other local,
state, and federal rules and regulations, and all statu-
torily required plans must be conditions contained in
the permit. Id. § 1-55(a). The Department has discre-
tion to impose other permit conditions that it deems
necessary. Id. § 1-53(a).

10 The Act permits the Department to adopt rules
as necessary to accomplish the purposes of the Act. Id.
§ 1-130. Pursuant to this authority, the Department
adopted regulations related to the issuance of permits
in November 2014. 38 Ill. Reg. 22052 (eff. Nov. 14,
2014). The rules reiterate the Act’s requirements per-
taining to permit applications, registration, standards
for issuing a permit, and deadlines for public notices,
comment periods, hearings, and the Department’s per-
mit decision. 62 Ill. Adm. Code 245.120, 245.200,
245.210, 245.250, 245.260, 245.270, 245.300 (2014).
When determining whether to grant a permit, the
Department considers the complete application, all
written public comments, any hearing information,
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and the applicant’s response to public comments. Id.
§ 245.300(b).

11 The Department will issue the permit only if the
applicant has satisfied nine regulatory requirements,
including, the proposed well-site locations meeting the
specific statutory requirements, the plans submitted
with the application being “adequate and effective” to
comply with the Act and the administrative rules, and
the fracturing operations being conducted in a manner
that protects the public health, public safety, property,
wildlife, aquatic life, and environment and prevents
pollution or diminution of any water source. Id.
§ 245.300(c). The applicant is also required to produce
a water-use self-certificate, which explains the appli-
cant’s compliance with the Water Use Act (525 ILCS
45/0.01 et seq. (West 2014)) and applicable regional wa-
ter supply plans, and provide proof of delivery of the
plan to the local Soil and Water Conservation District
and any community water supply within 20 miles of
the proposed water source. Id. § 245.2 1 0(a)(9).

12 Like the Act, each permit requires the permit
holder to comply with the Act and the administrative
rules, and the permit application, plans, maps, and di-
agrams submitted with the application are incorpo-
rated into the permit as conditions. Id. § 245.320(a),
(b). The rules allow the Department to impose addi-
tional conditions that, based on the review of the per-
mit application, it deems necessary to promote the
goals of the Act and its rules. Id. § 245.320(c). Once the
permit is issued, the rules require a permit holder to
seek modification of the permit where the holder
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wishes to take actions that “materially deviate from
the original permit.” Id. § 245.330(a). Any permit mod-
ification application for a significant deviation shall be
accompanied by a nonrefundable fee of $13,500 and
will be reviewed and approved or rejected as if it is a
new permit application. Id. § 245.330(c).

13 B. Next Energy’s Complaint

14 On November 9, 2015, Next Energy filed a one-
count complaint against the Department, alleging that
the Department’s regulations on high-volume, horizon-
tal hydraulic fracturing amounted to a regulatory
taking of its oil and gas leases in Wayne County. Spe-
cifically, the complaint made the following allegations.
Sometime in mid-2012, after Next Energy acquired the
leases, the Department imposed a “moratorium” on the
issuance of fracturing permits for an indefinite period
of time, and no applications for horizontal drilling and
high-pressure hydraulic fracturing were processed un-
der the then-existing laws. Thereafter, although Public
Act 98-22 was enacted and had an effective date of
June 17, 2013, the Department failed to adopt regula-
tions related to the issuance of permits until November
2014, which made it impossible for leaseholders to seek
fracturing permits because it was “well known in the
industry” that any application would not be reviewed
or approved.
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M 15 The Department then resumed accepting appli-
cations in November 2014, after the rules fluid! beyond
that contemplated by section 1-5 of the Act (225 ILCS
732/1-5 (West 2014)); (13) that 62 Ill. Adm. Code
245.210(a)(9) (2014) converted the certification re-
quirement by the Act into a notification with proof of
delivery to every Soil and Water Conservation District
and any community water supply within 20 miles of
the proposed water source with the purpose of attract-
ing the largest number of people possible to incite re-
buttal to prevent fracturing operations; and (14) that
62 I11. Adm. Code 245.210(d) (2014) required insurance
that was neither referred to nor authorized by the Act.

16 The complaint asserted that, because the permit
application process was economically futile and im-
practical, the Department had effectively committed a
regulatory taking of Next Energy’s oil and gas lease-
hold interests without compensating Next Energy for
the fair value of those leaseholds. Next Energy re-
quested that the trial court determine that a taking
had occurred and to order the Department to institute
eminent-domain proceedings for the purpose of deter-
mining just compensation.

17 On January 19, 2016, the Department filed a
motion to dismiss pursuant to section 2-615 of the
Code (735 ILCS 5/2-615 (West 2014)). In the motion,
the Department contended, inter alia, that Next

1 Section 1-5 of the Act defined base fluid as “the continuous
phase fluid type, including, but not limited to, water used in high
volume horizontal hydraulic fracturing operation.” 225 ILCS
732/1-5 (West 2014).
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Energy failed to plead facts showing a regulatory tak-
ing in that it alleged no facts in support of its assertion
that the only economically viable use of the leases was
extraction of oil through high-volume, horizonal hy-
draulic fracturing; the Department asserted that Next
Energy pled “nothing to suggest that there [was] any-
thing unique about its property that prohibit[ed] ex-
traction of oil and gas by other means.” On November
21, 2016, the trial court denied the Department’s sec-
tion 2-615 motion to dismiss, stating that it was not
“prepared to say there [are] no set of facts in support
of the allegations of the Complaint that would entitle
[Next Energy] to relief.”

18 On August 1, 2018, the Department filed a mo-
tion for judgment on the pleadings pursuant to section
2-615(e) of the Code (id. § 2-615(e)), arguing that Next
Energy’s takings claim was not ripe for adjudication.
Specifically, the Department contended that Next En-
ergy had failed to plead that it had applied for the per-
mit to conduct horizontal fracturing on its Wayne
County wells, that Next Energy had also failed to plead
that it had reached out or sought information from the
Department concerning the process of applying for a
drilling permit, and that Next Energy had failed to
plead sufficient facts to demonstrate that pursuing a
final decision would have been futile.

19 On September 13, 2018, Next Energy filed a re-
sponse to the Department’s motion for judgment on the
pleadings, contending that two exceptions to the ripe-
ness doctrine applied: futility and unfair/repetitive
procedures. Next Energy contended that applying for
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a fracturing permit would have been futile because,
prior to the enactment of the current statute and the
regulations, there had been a moratorium on horizon-
tal fracturing permits as the Department would not
consider any permit applications under the former law;
that, between the effective date of the Act and the en-
actment of the regulations, there was no process in
place to apply for a horizontal drilling permit; and that
the regulations that were enacted regarding the per-
mit application process were so “onerous, ambiguous,
and ill-defined that it was not, in any practical sense,
possible to comply.”

20 In support ofits futility argument, Next Energy
attached portions of an application that time.? The at-
tached documents indicated that Woolsey obtained the
required insurance to register as a potential applicant
for a permit on August 1, 2015 (expiring August 1,
2016); that it submitted its first registration to apply
for a permit thereafter; that it submitted another reg-
istration on February 2, 2016; and that the registration
was approved on February 23, 2016, which meant that
Woolsey was permitted to submit a permit application.
On August 1, 2016, Woolsey renewed its liability insur-
ance as required to continue with the application pro-
cess. On May 22, 2017, Woolsey submitted its initial
application for a permit to drill one well in White

2 Next Energy contended that the Woolsey application was a
matter of public record and, as such, the trial court could take
judicial notice of it. See Muller v. Zollar, 267 I11. App. 3d 339, 341
(1994) (judicial notice is proper where the document is part of the
public record).
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County along with the required supporting documen-
tation. On May 26, 2017, the Department notified
Woolsey that the public comment period would begin
on May 29, 2017, and would end on June 27, 2017. On
June 5, 2017, the Department notified Woolsey that its
permit application was deficient and identified 10 ar-
eas in which the Department required additional in-
formation or documents, or the application could be
rejected. Subsequently, Woolsey submitted a supple-
mental application addressing the listed deficiencies.
The public comment period was extended as a result of
this supplemental application, a public hearing was
held on August 2, 2017, and a second public comment
period began on August 4, 2017. The Department re-
ceived various written comments about the proposed
permit, which noted deficiencies in the Woolsey appli-
cation as well as stated concerns about the environ-
mental effects of fracturing; one such written comment
was from the Natural Resources Defense Council, an
environmental action group with offices in New York,
Washington D.C., Chicago, and Beijing.

21 On August 14, 2017, the Department required
Woolsey to respond to the issues raised in the public
comment period and to provide additional documenta-
tion. Woolsey submitted its second supplemental appli-
cation on or about August 25, 2017. Woolsey was also
required to submit a third supplemental application on
or about August 31, 2017, with additional documenta-
tion. On August 31, 2017, the Department notified
Woolsey that its application for a permit had been
granted. The permit contained 86 conditions that must
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be met for Woolsey to utilize its permit. However, on
October 30, 2017, Woolsey requested that the Depart-
ment release its permit and withdraw its pending per-
mit application. In the letter, Woolsey did not
specifically state a reason for withdrawing its applica-
tion but acknowledged that, if in the future, it deter-
mined that it was economical to pursue the project
contemplated by the permit, it would be required to
begin the permit process in accordance with the appli-
cable statutes and regulations in effect at that time. In
response, the Department, by letter dated November 1,
2017, released Woolsey’s permit, noting that the fees
paid were nonrefundable and, if Woolsey chose to re-
apply, there would be no credit for already-paid fees.

22 Relying on Woolsey’s experience, Next Energy
contended that the entire permit application process
was futile, onerous, and financially impractical. Point-
ing to the financial costs associated with the applica-
tion process and the lack of definable criteria in the Act
and regulations, Next Energy contended that it would
be futile for it to apply for a permit because it would
likely have the same experience as Woolsey. Next En-
ergy argued that the Department had burdened Wool-
sey’s property interest, the oil and gas leasehold, with
unfair and onerous procedures, which were indicated
by the 86 conditions attached to the permit, and that
the procedures made it impossible for Woolsey to pro-
ceed with the extraction of the oil from the property.
Next Energy pointed to the public comments received
during Woolsey’s public comment period and noted
that, although the comments were received from
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organizations having no presence or interest in White
County and from individuals who stated no interest or
residence in White County, Woolsey was required to re-
spond to those comments and submit additional docu-
mentation. Next Energy noted that the Woolsey
application was the only application submitted to date.

23 A hearing on the motion for judgment on the
pleadings was held on October 22, 2018. During the
hearing, the Department argued that the fact that
Woolsey successfully navigated the permit application
process demonstrated that the regulations were not
too onerous to comply with and that it was possible for
Next Energy to be issued a drilling permit. The Depart-
ment acknowledged that Woolsey voluntarily with-
drew its permit but noted that its withdrawal letter did
not, on its face, show the reason for the withdrawal; the
Department contended that the letter did not show
that Woolsey withdrew the permit because complying
with the permit conditions would be too onerous.

24 In response, Next Energy argued that the only
question at this stage in the proceedings was whether
the pleadings raised a question of fact that must go to
trial. Next Energy contended that, at a minimum, a
question of fact existed as to whether the entire appli-
cation process was futile, which was evidenced by
Woolsey’s experience with the permit application pro-
cess. After hearing the arguments, the trial court
granted the Department’s motion for judgment on the
pleadings.
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25 On December 3, 2018, the trial court entered a
written order, which reiterated that it was granting the
Department’s motion for judgment on the pleadings. In
the order, the court noted that, when ruling on a mo-
tion for judgment on the pleadings, it could only con-
sider the well-pleaded facts alleged in the complaint
and any attached exhibits. Examining the complaint,
the court noted that it was left with the following alle-
gations: that Next Energy acquired five-year oil and
gas leases in Wayne County; that subsequent to obtain-
ing the leases, the Department imposed a moratorium
on the issuance of permits for horizontal drilling and
high-pressure fracturing for an indefinite period of
time; that Public Act 98-22, which addressed high-vol-
ume, horizontal hydraulic fracturing, had an effective
date of June 17, 2013; and that the Department
adopted regulations related to the issuance of permits
for horizontal drilling and fracturing in November
2014. The court noted that Next Energy did not plead
that it applied for a permit to drill in Wayne County (or
anywhere else in Illinois) before or during the alleged
moratorium, after the passage of Public Act 98-22, or
after the adoption of the Department’s regulations.

26 The trial court found that Next Energy had not
pleaded sufficient facts to meet the high burden re-
quired to invoke the futility exception to the ripeness
doctrine. The court found that Next Energy’s allegation
regarding a moratorium was not well pleaded because
it never alleged that it applied for a permit and was
denied. The court also concluded that Next Energy’s
futility argument, with regard to the Department’s
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regulations, was “belied by its own submission of docu-
ments” showing that Woolsey applied for and received
a permit to conduct high-volume, horizontal hydraulic
fracturing in Illinois. Thus, the court found, from the
issuance of the Woolsey permit and its own review of
the Department’s regulations, that the regulations
were not so onerous and overreaching to support Next
Energy’s invocation of the futility exception. Accord-
ingly, the court dismissed Next Energy’s complaint
with prejudice because its claims were not ripe for ad-
judication. Next Energy appeals.

q 27 II. ANALYSIS
1 28 A. Judgment on the Pleadings

29 This appeal comes before this court on the trial
court’s grant of a judgment on the pleadings in favor of
the Department pursuant to section 2-615(e) of the
Code (735 ILCS 5/2-615(e) (West 2016)). Any party may
seasonably move for a judgment on the pleadings. Id.
A motion for a judgment on the pleadings is similar to
a motion for summary judgment, but it is limited to the
pleadings. Allstate Property & Casualty Insurance Co.
v. Trujillo, 2014 IL App (1st) 123419, ] 15. A judgment
on the pleadings is proper only where the pleadings
disclose that there is no genuine issue of material fact
and that the movant is entitled to judgment as a mat-
ter of law. Indian Harbor Insurance Co. v. City of
Waukegan, 2015 IL App (2d) 140293,  12. When ruling
on a motion for judgment on the pleadings, the court
will consider only those facts apparent from the face of
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the pleadings, matters subject to judicial notice, and
judicial admissions in the record. Id. “A party moving
for a section 2-615(e) judgment on the pleadings con-
cedes the truth of the well-pleaded facts in the non-
movant’s pleadings.” Allstate Property & Casualty
Insurance Co., 2014 IL App (1st) 123419, ] 16. For pur-
poses of resolving the motion, the court must take as
true all reasonable inferences from those facts but dis-
regard any conclusory allegations and surplusage. Id.
Our review of a section 2-615(e) ruling is de novo.
M.A.K. v. Rush-Presbyterian-St. Luke’s Medical Center,
198 Il1. 2d 249, 255 (2001).

30 B.Takings Claims and the Ripeness Doctrine

31 The takings clause of the fifth amendment pro-
hibits the government from taking private property for
public use without just compensation. U.S. Const.,
amend. V. The takings clause is made applicable to the
states through the fourteenth amendment. Davis v.
Brown, 221 1l11. 2d 435, 443 (2006). The Illinois Consti-
tution of 1970 provides that private property shall not
be taken or damaged for public use without just com-
pensation. Ill. Const. 1970, art. I, § 15. There are two
types of takings: physical takings and regulatory tak-
ings. Estate of Hage v. United States, 687 F.3d 1281,
1286 (Fed. Cir. 2012). A physical taking generally oc-
curs where there is a direct government appropriation
or a physical invasion of private property. Id. A regula-
tory taking occurs where the government action does
not encroach upon or occupy the private property, but
it affects or limits the property’s use to such an extent
that a taking occurs. Id. “Although property may be



App. 29

regulated to a certain extent, a governmental regula-
tion that goes too far will be considered as a taking.”
(Internal quotation marks omitted.) LaSalle Bank Na-
tional Ass’n v. City of Oakbrook Terrace, 393 I11. App. 3d
905, 911 (2009).

M 32 However, before a party may initiate an action
alleging a regulatory taking, the claim must be ripe. Id.
A regulatory takings claim is not ripe until the govern-
ment entity charged with implementing the regula-
tions has reached a final, definitive decision concerning
the application of the regulations to the particular
property at issue. Id. “This ripeness or finality rule
ensures that the courts can properly assess the scope
or existence of a taking.” Anaheim Gardens v. United
States, 444 F.3d 1309, 1315 (Fed. Cir. 2006). A court
cannot resolve a takings claim without facts about the
extent of permitted development or the restriction on
the land. Id.; Palazzolo v. Rhode Island, 533 U.S. 606,
620-21 (2001).

33 Next Energy acknowledges that it never applied
for a fracturing permit for its Wayne County wells pur-
suant to the procedure set out in the Act. Thus, its tak-
ings claim would be considered unripe unless the final
decision requirement was excused. There are two ex-
ceptions where the lack of a final decision may be
excused: futility and unfair/repetitive procedures.
Sherman v. Town of Chester, 752 F.3d 554, 561 (2d Cir.
2014). Although these are distinct concepts, the
analyses for the two are the same. Id. “A claimant can
show its claim was ripe with sufficient evidence of the
futility of further pursuit of a permit through the
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administrative process.” Anaheim Gardens, 444 F.3d at
1315; see also Morris v. United States, 392 F.3d 1372,
1376 (Fed. Cir. 2004) (a failure to obtain a final decision
may be excused under the futility exception where an
agency’s decision makes clear that pursuing remaining
administrative remedies would not result in a different
outcome). Also, government authorities may not bur-
den property by imposing repetitive or unfair land-use
procedures to avoid a final decision. Palazzolo, 533 U.S.
at 621. Although a court cannot determine whether a
regulation goes too far unless it knows how far the reg-
ulation goes, the ripeness doctrine does not require a
landowner to submit applications for their own sake.
Id. at 622. The property owner bears the burden of
pleading facts to establish that pursuing a final deci-
sion would have been futile. LaSalle Bank National
Ass’n, 393 Ill. App. 3d at 912.

34 C. Relevant Cases Applying
the Futility Exception

M35 In Palazzolo, plaintiff owned waterfront prop-
erty in Rhode Island, a large portion of which was salt
marshland subject to tidal flooding. Palazzolo, 533 U.S.
at 613. Plaintiff submitted multiple requests to de-
velop the property, which would have required sub-
stantial fill to accommodate the building of significant
structures. Id. at 613-14. However, the applications
were rejected. Id. at 614. Years later, plaintiff submit-
ted a new proposal to construct a wooden bulkhead and
to fill the entire marshland area, but it was rejected
because it did not comply with a state agency wetland
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regulation. Id. at 614-15. Subsequently, plaintiff sub-
mitted a plan for a private beach club, which was de-
nied for the same reason. Id. at 615. Plaintiff then filed
a complaint for inverse condemnation, asserting that
the application of the governing regulations to his
property constituted a taking without just compensa-
tion in violation of the fifth and fourteenth amend-
ments. Id. The Rhode Island Supreme Court found that
the claim was not ripe because there remained doubt
regarding the extent of the development the state
agency responsible for applying the regulations would
allow. Id. at 616. On certiorari, the United States Su-
preme Court held that plaintiff was not required to
submit further applications to develop the property be-
cause the agency’s decisions made clear that the state
regulations prevented plaintiff from engaging in any
filling or development activity on the marshland. Id. at
621. Because no additional application was needed to
clarify the extent of permitted development, plaintiff
had no further obligation to pursue his claim before the
agency, and the issue was ripe for judicial review. Id. at
625-26.

36 Similarly, in Sherman, the Second Circuit Court
of Appeals held that a developer’s takings claim
against the town was ripe even though the town zoning
board had not yet reached an official decision on the
developer’s application for subdivision approval. Sher-
man, 752 F.3d at 561-63. For nearly a decade, the zon-
ing board obstructed the developer’s attempts to obtain
subdivision approval by changing the zoning regula-
tions. Id. at 557. Based on the town’s decade of
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obstruction, the court concluded that a final decision
would be futile because the town used, and would
likely continue to use, repetitive and unfair procedures
to avoid making a final decision. Id. at 563.

137 In contrast, in the Second District case of
LaSalle Bank National Ass’n, the plaintiffs-landown-
ers contended that, although it had never submitted a
proposed development plan to the city, doing so was fu-
tile because correspondence between the municipal
planner and a third party (the developer for the
owner’s property) demonstrated that officials had sig-
naled their intent to strictly adhere to zoning rules un-
favorable to the planned development. LaSalle Bank
National Ass’n, 393 Ill. App. 3d at 912. The appellate
court affirmed the dismissal of plaintiffs’ complaint,
finding that it was not ripe because plaintiffs had
never sought approval for any development on the sub-
ject property. Id. at 914-15. In making this decision, the
court distinguished Palazzolo, noting that Palazzolo
held that a decision was final when the government
entity charged with implementing the regulations in
question, after rejecting development proposals, made
clear that additional proposals would be denied. Id. As
plaintiffs had not sought approval for any development
on the subject property, the court found that there was
“no indication that the extent of development that
would be allowed on the subject property was deter-
mined in a concrete way or that any development pro-
posal would be automatically rejected.” Id. at 914.
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T 38 D. Present Case

39 The Department contends that Next Energy has
failed to sufficiently allege that its regulatory takings
claim was ripe because it did not assert that it sought
relief under the regulation, i.e., applied for the fractur-
ing permit under the procedures set forth in the Act
and the regulations. Because this is from an order dis-
missing Next Energy’s complaint, the allegations in
the complaint are considered true. Allstate Property &
Casualty Insurance Co., 2014 IL App (1st) 123419,
q 16. As for the allegations in a pleading, a pleader is
only required to plead ultimate facts to be proved; the
pleader is not required to set out the evidence. Casu-
alty Insurance Co. v. Hill Mechanical Group, 323 Ill.
App. 3d 1028, 1034 (2001).

40 Next Energy made the following factual allega-
tions in its complaint: (1) that it acquired five-year oil
and gas leases for the specific purpose of developing
the leaseholds through horizontal drilling and high-
volume fracturing in accordance with the then-existing
law; (2) that no other feasible basis existed for extrac-
tion of oil from those leaseholds; (3) that, after acquir-
ing the leaseholds, the Department imposed a
moratorium on the issuance of permits for fracturing
for an indefinite period of time; (4) that the legislature
passed Public Act 98-22, effective June 17, 2013, which
set out the application procedures for the permit pro-
cess; (5) that the Department did not adopt regulations
related to the issuance of the permits until November
2014; (6) that it was impossible to apply for a permit
between June 2013 and November 2014 because it was
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well known that the applications would not be re-
viewed; and (7) that the statutory and regulatory pro-
visions were so odious, ill-defined, and burdensome as
to render application for the permit economically futile
and impractical. Next Energy then identified the rele-
vant provisions in the statute and regulations that it
considered ambiguous and burdensome. The complaint
also contended that the futility exception applied to ex-
cuse Next Energy’s failure to seek a final decision for
the above-stated reasons.

41 Relying on LaSalle and the federal cases ana-
lyzing the futility exception, we find that Next Energy
has not alleged sufficient facts to support its claim of
futility. Absent from Next Ener’s complaint are an fac-
tual allegations showing that it sought a fracturing
permit under the Act and the adopted regulations in
the approximately three years that were remaining on
its oil and gas leases (Next Energy obtained five-year
leases in mid-2012, and the Department adopted the
regulations in late 2014). By failing to follow the pro-
cedures created by the Department, Next Energy has
denied the Department an opportunity to apply the
regulations to determine whether to issue a fracturing
permit and, if so, under what conditions the permit
should be issued. Unlike the futility cases cited by
Next Energy, the present case does not involve a situ-
ation in which a regulatory agency, after rejecting sub-
mitted permit applications, makes it clear that
additional applications would be denied. Like the
LaSalle plaintiff, Next Energy has not applied for a
fracturing permit under the Act and new regulations;
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Next Energy has not even contacted the Department
to inquire about its likelihood of success in obtaining
such a permit. Thus, the impact of the regulations on
Next Energy’s oil and gas leases is not reasonably cer-
tain.

42 In asking us to apply the futility exception here,
Next Energy asks us to hold that a plaintiff can show
futility without ever trying to seek a permit from the
regulatory agency or without a history of engaging
with that agency regarding the regulations at issue.
Next Energy wants us to hold that a plaintiff can
demonstrate futility just by showing a nonparty appli-
cant’s experience in seeking a permit. This is contrary
to case law. The cases applying the futility exception
have not eliminated the requirement that the party
claiming a regulatory taking must follow reasonable
and necessary steps to allow the regulatory agency to
exercise its discretion. See Kawaoka v. City of Arroyo
Grande, 17 F.3d 1227, 1232 (9th Cir. 1994) (the futility
exception does not alter a party’s obligation to file at
least one meaningful development proposal); Freeman
v. United States, 875 F.3d 623, 628 (Fed. Cir. 2017) (the
private party must follow reasonable and necessary
steps to allow the regulatory agency to exercise its full
discretion). Because Next Energy has made no such at-
tempt to obtain a fracturing permit, it is impossible for
the trial court to determine the full extent to which the
Department’s fracturing rules would have burdened
Next Energy’s lease or whether its permit application
would have been automatically rejected. Although
Next Energy uses a nonparty’s experience with the
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fracturing permit process to support its claim of futil-
ity, we note that the nonparty’s experience in seeking
a permit would not necessarily be Next Energy’s expe-
rience. Further, we find that the nonparty’s experience
cannot be characterized as futile when that applicant
actually received a permit, albeit with conditions.

M 43 Moreover, we find unpersuasive Next Energy’s
argument that the high cost of applying for the permit
demonstrates the economic futility of complying with
the regulations. We recognize that a nonrefundable fee
of $13,500 and other potential nonrefundable fees for
amending the permit may be burdensome. However, at
this point, we do not know how much it would cost Next
Energy to obtain a fracturing permit, and we cannot
know until the Department has had some meaningful
opportunity to exercise its discretion. Thus, we find
that the trial court did not err in granting the Depart-
ment’s motion for judgment on the pleadings.

44 ITI. CONCLUSION

45 For the foregoing reasons, we affirm the trial
court’s dismissal of Next Energy’s complaint.

46 Affirmed.
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