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2015 (Ra) No. 1404 Case of appeal against a decision on a petition for the return of

(Court of prior instance: Osaka Family Court, 2015 (Ka-Nu) No. 7 to No. 10)

Decision

United States of America
6264, Merrimac Lane N, Maple Grove, MN

Appellant/respondent (petitioner in the prior instance)

Cook, James Edward, 2nd
(hereinafter referred to as the "Petitioner")

Counsel Ai Kuroda, attorney-at-law
Counsel Masami Kittaka, attorney-at-law
Subagent Yusuke Kono, attorney-at-law

51, Iai 5-chome, Matsuyama City, Ehime Prefecture
27-5, Shoyodai 2-chome, Nara City
(as indicated in the written petition)

Appellant/respondent (respondent in the prior instance)

Hitomi Arimitsu
(hereinafter referred to as the "Respondent™)
Tomoko Kamikawa, attorney-at-law

United States of America and Japan
Same as that of the Respondent
Same as that of the Respondent
| tArimitsu
(date of birth: December 5, 2002)
(hereinafter referred to as the "First Son")

United States of America and Japan
Same as that of the Respondent
Same as that of the Respondent
. : Arimitsu
(date of birth: December 3, 2002)
(hereinafter referred to as the "Second Son™)

United States of America and Japan
Same as that of the Respondent
Same as that of the Respondent
| Maya Arimitsu
(date of birth: February 13, 2008)
{(hereinafter referred to as the "First Daughter")

United States of America and Japan

Same as that of the Respondent
Same as that of the Respondent
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Child , Arimitsu
(date of birth: February 13, 2008)
(hereinafter referred to as the "Third Son")

Main text
1. Based on the appeal filed by the Petitioner, the second paragraph of the main text of
the decision in prior instance is revoked.
2. The Respondent shall return both the First Son and the Second Son to the United
States of America.
3. The appeal filed by the Respondent is dismissed.
4. Both parties shall bear their own costs for the proceedings in the prior instance and
the appellate instance.

Reasons

I. Object of Appeal
(Petitioner)

The Petitioner seeks a decision to the same effect as the first and second paragraphs
of the main text.
(Respondent)

The Respondent seeks a decision to the effect that:
1. The first paragraph of the main text of the decision in prior instance is revoked.
2. The petition filed by the Petitioner to seek the return of both the First Daughter and
the Third Son to the United States of America is dismissed.

I1. Outline of the Case

(The abbreviations used in this decision are as defined in the decision in prior instance.
With regard to citing evidence, branch numbers of evidence carrying serial numbers
followed by branch numbers are omitted.)

In this case, the Petitioner, who is the father of the Children, seeks against the
Respondent, who is the mother of the Children, the return of the Children to the United
States of America (hereinafter the "United States") under the Act for Implementation of
the Convention on the Civil Aspects of International Child Abduction (hereinafter the
"Act"), on the grounds that the Respondent has been retaining the Children in Japan, In
response, the Respondent contends that the Children's state of habitual residence
(Article 2, item (v) of the Act) is not the United States, and refuses to return the
Children, on the grounds that: the Petitioner was not actually exercising the rights of
custody at the time of commencement of the retention of the Children by the
Respondent (Article 28, paragraph (1), item (ii) of the Act); the Petitioner had given
consent to or approval for the retention of the Children by the Respondent (item (iii) of
said paragraph); the return of the Children could cause a "grave risk” to them (item (iv)
of said paragraph); and the Children are refusing to be returned (item (v) of said
paragraph).

The court of prior instance made a decision in which the petition concerning the
First Son and the Second Son was found to be groundless and dismissed, whereas the
petition concerning the First Daughter and the Third Son was found to be well-grounded
and the Respondent was ordered to return them to the United States. Both parties filed
appeals against the decision in prior instance.

2
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. With respect to the findings of fact, we hereby cite what is stated in the decision in
prior instance, Section II-1 in the "Reasons" part (from page 3, line 7 to page 17, line
5}, making the following corrections (hereinafter referred to with the item number in
that section, as "Finding of Fact (1)" or the like).

(1) Replace the phrase "the Petitioner (US national) and the Respondent (Japanese
national)" in page 3, line 10 of the decision in prior instance, with "the Petitioner
(US national; born on May 2, 1966) and the Respondent (Japanese national; born
on July 16, 1971)," and the phrase "the Children (the First Son, Second Son, First
Daughter, and Third Son)" from line 11 to line 12 on the same page, with "the
Children (First Son (born on December 5, 2002), Second Son (born on the same
day), First Daughter (born on February 13, 2008), and Third Son (born on the
same day)."

(2) Replace the phrase "In said agreement document, it is stated that..." starting on
page 6, line 2 of the decision in prior instance and ending on line 5 on the same
page, with "Said agreement document (hereinafier referred to as the 'Agreement
Document’) was prepared as a document under oath certified by a notary, and it is
stated therein that the Respondent understands that..., and that if she fails to
comply with the Agreement, legal measures including relief measures may be
taken by the United States and international governments,” and the phrase
"departed from the United States" on line 7 to line 8 on the same page, with
"departed from the United States and entered Japan around that time"; and before
the sentence starting with "On July 29, 2014" on line 17 on the same page, add
"After entering Japan, the Respondent and the Children have been living with the
grandparents at the grandparents' house located at the Respondent's address
indicated herein."

(3) At the end of page 7, line 15 of the decision in prior instance] add "In September
2014, the Children entered Doshisha International School, Kyoto (DISK)."

(4) Correct the part on page 8, line 24 of the decision in prior instance as follows:

"On October 19, 20135, in response to the petition filed by the Petitioner in said suit
(hereinafter referred to as the "Minnesota Case") with respect to the parental
authority over and the custody time of the Children, said court made a decision to
dismiss the Petitioner's petition, holding that a court of the State of Minnesota has
no jurisdiction over the petition concerning the parental authority over and the
custody time of the Children (hereinafter referred to as the "Minnesota Decision™)
on the following grounds: under the law of the State of Minnesota, a court of this
State would have no jurisdiction unless the Children had been living in this State
for six months before the commencement of the proceeding, but at the time of the
commencement of the proceeding (on April 27, 2015, when the Respondent
received the service of the written petition), the Children were not living in this
State, and the period of their absence does not constitute the period of "temporary
absence," which is prescribed by law as being counted as part of the six-month
period (Exhibits Otsu 54 and 70)."

. With respect to the issues and the parties' allegations on the issues, we hereby cite
what is stated in the decision in prior instance, Sections II-2 and 3 of the "Reasons"
part (from page 17, line 6 to page 23, line 15), except for adding the summaries of
the reasons for appeal submitted by the partics below.

. The summaries of the reasons for appeal submitted by the parties are as follows.

3
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(1) Reasons for appeal submitted by the Petitioner
A. Issue 5 (Children's objection)

(a) In order to accept a child's objection to being returned (Article 28, paragraph
(1), item (v) of the Act) as the grounds for refusal of the return of the child, (i) it
is not sufficient for the child to merely state an objection to being returned: the
objection must be stronger than a mere hope for being with his/her parent who
has taken him/her or staying in the country where he/she is currently retained, or
a preference to the country where he/she is now; (ii) the objection must be to
being returned to the state of habitual residence, rather than to being returned to
the hands of the left-behind parent; and (iii) it must also be supported by
reasonable grounds. However, the investigation by the family court probation
officer of the court of prior instance (hereinafter referred to as the "investigation
by the probation office of the court of prior instance") was conducted without
the understanding of and consideration to the child's objection as explained
above.

Consequently, the results of the investigation by the probation officer of the

court of prior instance cannot be used as they are as the basis for adjudicating
this case, nor can it be found that any such objection that meets the requirements
mentioned in (i) to (iii) above has been expressed.
(b) The First Son and the Second Son (aged 12 years at the time of the
investigation) made statements to the probation officer of the court of prior
instance, without their cognitive capacity and ability to think being fully
developed, and while they were under the undue influence of the Respondent or
suffering from parental alienation. Therefore, in their statements, they took up
only the good things about and romanticized their living in Japan (mainly in the
special environment of their school, DISK), while taking up only the bad things
and diminishing their living in the United States. Also, they praised the
Respondent unconditionally but evaluated the Petitioner negatively from the
beginning to the end.

In this respect as well, the First Son and the Second Son's statements cannot be
regarded as the evidence of an objection that meets any of the requirements
mentioned in (i) to (iii) above having been expressed.

B. Issue 6 (Return by court's discretion)

Even where it is found that the First Son and the Second Son expressed
legitimate objections that may be argued as the grounds for refusal of their
return, given that (i) it is too much to say that their objections are objective,
specific, absolute and strong objections supported by reasonable grounds, (ii) if
they return to the United States, they would be able to resume their living in the
environment that they have been accustomed to for a long period since they
were born, and (iii) since the court has ordered the return of the First Daughter
and the Third Son to the United States, the Respondent is expected to go back to
the United States accompanying them, therefore the court should exercise its
discretion to order that the First Son and the Second Son should also be returned
to the United States.

{2) Reasons for appeal submitted by the Respondent
A Issue 1 (State of habitual residence)
(a) Method of identifying the habitual residence and the Children's state of
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habitual residence
a. According to the court decisions made and the interpretation guidelines
adopted in the Contracting States, if a child moves from one place to another
for a period with no definite end based on an agreement between the parents,
the place to which the child has moved becomes the child's habitual residence
at the time of the move or shortly after that.

In the Agreement Document prepared before the Respondent and the
Children came to Japan, the Petitioner and the Respondent had agreed to
return the Children to the United States by August 29, 2014, but this is only a
provisional agreement and the parties had not determined any definite end of
the Children's stay in Japan. Rather, the parties and the Children had an
uncertain forecast regarding the end of the Children's stay in Japan, i.e. until
the Petitioner would find a job and would be able to return to his previous
living conditions. However, the Petitioner still received public assistance for
Job placement that was available to persons with mental disabilities, and had
not put his plan to open a doughnut shop into effect. As for his living
conditions, the Petitioner was trying to sell his house because he was unable
to pay its loan. Thus, at the time when the Respondent and the Children came
to Japan, there was no prospect that their stay in Japan would end soon.

Also in light of the facts that before the Children came to Japan, the
Petitioner had applied for their admission to Osaka YMCA International
School and consulted with the Providence Academy regarding their long
absence from school, and that after the Children came to Japan, the Petitioner
helped the procedure for their admission to DISK as well as their school life
and afier-school lessons (piano), the Petitioner did not expect that the
Children's stay in Japan would end soon. When the Children came to Japan,
they brought with them only their personal belongings, because the freight
would be costly if they brought more baggage and because it would be
rational to buy them new clothes in Japan as they were in the growing stage,
and that was not because the Petitioner expected that their stay in Japan would
end soon.

Thus, it should be said that the Children moved for a period with no definite
end, and hence the place to which they moved (their address indicated herein)
became their habitual residence at the time of the move or shortly after that.

b. Given that the place to which the Children moved (their address indicated
herein) is the house of their grandparents with whom they have kept in contact
since their early years, and that they made many friends soon afier starting to
go to DISK and they like to go there, their address indicated herein had
become their habitual residence by September 2014, when they started to go
to DISK.
(b) Relationship with the Minnesota Decision
While bearing in mind the aspect of international jurisdiction and relying on
almost the same evidence as that produced in this case, the Minnesota Decision,
from the perspective of ensuring the Children's interests, concluded that the
Children's absence cannot be regarded as "temporary” and denied the State of
Minnesota's jurisdiction over the petition concerning the parental authority over
and custody of the Children. Hence, the Minnesota Decision should be taken
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into account as a helpful reference in this case.

In addition, while a court of Japan is considered to have international
Jurisdiction over the petition concerning the parental authority over and custody
of the Children, the Minnesota Decision already determined that the court of the
State of Minnesota does not have such jurisdiction. Under the law of the State of
Minnesota, this determination would not be reversed automatically only because
the Children are physically brought back into that State. In this respect as well, it
18 erroneous to order the return of the Children to the United States on the
premise of the determination that their habitual residence is located in the United
States.

B. Issue 3 (Consent to retention)
(a) In cases where a child is moved from one place to another based on an
agreement between the parents, and either the father or the mother revokes the
agreement secking the return of the child, the retention does not become
wrongful from that point on. There is no law that permits such unilateral
revocation of an agreement.

Consequently, in this case, the Children cannot be deemed to have been

wrongfully retained.
(b) The Petitioner faces difficulty in specifying the point in time when the
wrongful retention of the Children commenced. Although the Petitioner agreed
to have the Children stay in Japan untit he would find a job and would be able to
return to his previous living conditions, he attempts to allege that the wrongful
retention of the Children commenced at the point in time when he revoked such
agreement unilaterally, and while he has been unable to decide for himself when
he has revoked the agreement, he seems to have fallen into difficulty in
specifying the day on which the wrongful retention commenced.

The Respondent's act of having the Children stay in Japan does not constitute
wrongful retention only because of the Petitioner's unilateral revocation of the
agrecment.

C. Issue 4 {(Grave risk)
(a) The Children would be separated if the petition concerning the First Son and
the Second Son is dismissed based on their objection and the return of the First
Daughter and the Third Son is ordered. Such separation could cause a "grave
risk" referred to in Article 28, paragraph (1), item (iv) of the Act, to the First
Daughter and the Third Son. This is clear from the court decisions made in other
countries.

If the First Son and the Second Son voluntarily go to the United States with a

view to avoiding the separation of the siblings, this would be considerably
detrimental to the interests of the First Son and the Second Son. Furthermore,
the inconvenience arising from the separation of the siblings cannot be avoided
by encouraging close interactions between them.
(b) The results of the investigation by the probation officer of the court of prior
instance as well as many items of documentary evidence clearly show that the
Petitioner behaves violently and aggressively against the Children and that the
Petitioner has mental disabilities, and this also demonstrates the existence of a
"grave risk.”
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1. Court's Decision
1. Children's state of habitual residence (Issue 1)

(1) The "state of habitual residence" refers to a state where a child held his/her
habitual residence at the time of histher removal or immediately before the
commencement of his/her retention (Article 2, item (v) of the Act), and a person's
"habitual residence" is interpreted as meaning a place where the person lives
habitually or for a considerably long period of time. According to Finding of Fact
(2), it is found that the Children's habitual residence had been the Petitioner's
address indicated herein (hereinafter referred to as the "Father's house") until they
departed from the United States on July 13, 2014,

"Retention" refers to a situation where, after his/her departure from the state
where he/she holds his/her habitual residence, a child is prevented from traveling
to said state (Article 2, item (iv) of the Act). According to Finding of Fact (4) and
(7), it is found that after departing from the United States on July 13, 2014, until
today, the Children have been living at the Respondent's address indicated herein
(hereinafter referred to as the "Grandparents' house") in Japan, and that the
Children are currently prevented from fraveling to the United States and thus they
are being retained (whether this situation constitutes the retention by the
Respondent that violates the Petitioner's rights of custody will be determined later.)

(2) In order to determine the Children's state of habitual residence, (i) it is necessary
to identify whether the Children, immediately before the commencement of their
retention, held their habitual residence in the United States or in Japan (which of
these countries is the Children's state of habitual residence), and as a
presupposition of this point, (ii) it is also necessary to identify when the Children's
retention commenced. Accordingly, we consider point (ii) first, and then point (i).

A. Time of commencement of the Children's retention

In this case, the Children's retention should be held to have commenced at the
point in time when the Respondent, who has been taking custody of the Children
since their departure from the United States, can objectively be found to have
expressed the intention to prevent the Children from traveling to the United States.

According to the findings of fact mentioned in II-1 above: on July 13, 2014, the
Respondent departed from the United States taking the Children with her with the
Petitioner's consent, and entered Japan around that time (Finding of Fact 1(3) D);
in the Agreement Document prepared before their departure as a document under
oath certified by a notary, the parties agreed that the Children would be returned to
the United States by August 29, 2014 and that the date of their retumn may be
changed by agreement between the parties (Finding of Fact 1(3) C); around mid-
August 2014, the parties agreed to have the Children continue to stay in Japan "for
a while" or "little longer" after the pre-agreed time limit (August 29, 2014)
(Finding of Fact 1(4) D); in September 2014, the Petitioner made a proposal to the
Respondent to have the Children returned to the United States in late December
2014, and in response, the Respondent did not make an objection to this proposal
but told the Petitioner that she wished to have the Children go to school in Japan
until around May to June 2015, which the Petitioner did not consent to (Finding of
Fact 1{7) A to C); since January 2015, the Petitioner had not actively requested the
Respondent to return the Children but behaved as if he approved the Children
continuing to stay in Japan during February 2015 (Finding of Fact 1(7) D and E);
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on March 10, 2015, the Petitioner requested the Respondent to make arrangements
for the Children's return to the United States, but the Respondent refused to do so
(Finding of Fact 1(7) F). According to these facts, it is found that the Respondent
expressed to the Petitioner the intention to prevent the Children from traveling to
the United States around March 10, 2015, and therefore it should be determined
that the Children's retention commenced as of that day.

B. State of habitual residence

As mentioned in A. above, the Children's retention commenced on March 10,
2015. Next, we consider whether the Children, immediately before the
commencement of their retention, held their habitual residence in the United States
or in Japan.

We first consider whether the Children's habitual residence had been changed
from the Father's house in the United States to Japan (the Grandparents' house) at
time of their departure from the United States on July 13, 2014, or shortly after
that. According to the findings of facts mentioned in II-1 above: before the
Children's departure from the United States, the Respondent agreed in the
Agreement Document to understand that the end of the Children's stay in Japan
may be changed by agreement between the parties but no later than August 29,
2014, and that if the Respondent fails to comply with the Agreement, legal
measures including relief measures may be taken by the United States and
international governments (Finding of Fact (3) C); when the Children departed
from the United States, they brought with them only their personal belongings
(Finding of Fact (3) D); the parties explained to the Children that they would stay
in Japan until the Petitioner had found a job, and the Second Son thought that they
would stay in Japan for about one month (Finding of Fact (3) D). According to
these facts, when the Children departed from the United States on July 13, 2014,
they were expected to stay in Japan until August 29, 2014, and then return to the
United States, and hence, it is not found that the Children's habitual residence had
been changed from the Father's house in the United States to Japan (the
Grandparents' house) at the time of their departure from the United States or
shortly after that.

We next consider whether the Children's habitual residence had been changed to
the Grandparents' house in Japan during the period from their entry into Japan until
the commencement of their retention (March 10, 2015). According to the findings
of fact II-1 mentioned above, it is found that the Children stayed at the
Grandparents' house in Japan for about eight months, from mid-July 2014, until the
date of commencement of their retention (March 10, 2015). Also, the Children
lived in Japan for the purpose of staying in Japan for a limited period until August
29, 2014, based on the agreement by the parties in the Agreement Document;
around mid-August 2014, the parties agreed to have the Children continue to stay
in Japan for a period after August 29, 2014, but then in mid-September 2014, the
Petitioner requested the Respondent to return the Children to the United States
before the Christmas in 2014; in response, the Respondent expressed the intention
to have the Children go to school in Japan until around May to June 2015, which
the Petitioner did not consent to. Given these facts, although the period of the
Children's stay in Japan had been extended beyond the pre-agreed time limit
(August 29, 2014), it is not found that the purpose for which they lived in Japan,
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i.e. staying in Japan for a limited pertod, in itself had been changed. Taking all

these facts into consideration, the Children have lived in the Grandparents' house

for as long as about eight months, and during this period, they entered school in

Japan (DISK) and became accustomed to living in Japan, but they lived in Japan

for the purpose of staying in Japan for a limited period and they were expected

return to the United States after the end of that period, which was around the end of

December 2014 as agreed by the parties, and accordingly, it is not found that the

Children's habitual residence had been changed from the Father's house in the

United States to the Grandparents' house in Japan. Even taking into account the

facts that there seems to be no prospect yet for the Petitioner to find a job and

rebuild his family's life in the United States (Finding of Fact (3) D, (4) D), and that
the Petitioner helped the procedure for the Children's admission to DISK (Finding
of Fact (4) D), such facts do not affect the determination given above.

Thus, it is found that the Children, immediately before the commencement of
their retention, held their habitual residence in the United States.

The Respondent raises an issue as to which court has jurisdiction over the
custody of the Children. The "habitual residence" referred to in the Act is different
from "domicile" or other concepts based on which a court's jurisdiction is
determined. Therefore, even though, as ruled in the Minnesota Decision, a court of
the State of Minnesota, at the time of the commencement of the proceeding (April
27, 2015), had no jurisdiction over the petition filed in the Minnesota Case
concerning the parental authority over and the custody time of the Children, this
does not affect the determination on the Children's state of habitual residence given
above.

2. Grounds for return

In connection with the grounds for the return of a child prescribed in the items of
Article 27 of the Act, according to the findings of fact mentioned above: the Children
have not attained the age of 16 (item (i)); the Children are located in Japan (item (ii));
pursuant to the laws or regulations of the state of habitual residence, i.e. the United
States (the State of Minnesota), the rights of custody of the Children are attributed to the
Petitioner and the retention of the Children by the Respondent breaches the Petitioner's
rights of custody of the Children (item (iii)); and at the time of the commencement of
the retention of the Children by the Respondent, the state of habitual residence, i.e. the
United States, was a Contracting State (item (iv)).

Thus, in this case, the requirements prescribed in the items of Article 27 of the Act as
the grounds for the return of a child are met.
3. Grounds for refusal of return

(1) Failure to exercise the rights of custody (Issue 2)

With respect to the fact that the Petitioner is not found to not be exercising the
rights of custody over the Children, we hereby cite what is stated in the decision in
prior instance, Section III-2(2) of the "Reasons" part (from page 25, line 3 to line 13).
(2) Consent to retention (Issue 3)

The Respondent argues that when the Children departed from the United States,
they were expected to stay in Japan for a considerably long period and that the
Petitioner consented to their retention by the Respondent.

However, according to the aforementioned findings: based on the agreement by the
parties in the Agreement Document, the Children were to stay in Japan for a limited
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period until August 29, 2014, but around mid-August 2014, the parties agreed to have
the Children continue to stay in Japan for a period after August 29, 2014, and then in
mid-September 2014, the Petitioner requested the Respondent to return the Children
to the United States before the Christmas in 2014; in response, the Respondent
expressed to the Petitioner the intention to have the Children go to school in Japan
until around May to June 2015, which the Petitioner did not consent to. Accordingly,
it is not found that the Petitioner consented to the retention of the Children by the
Respondent that commenced on March 10, 2015.

In January 2015, the Petitioner sent emails to the Respondent to discuss his
visitation and contact with the Children and the Children's ski trip in February 2015,
on the premise that the Children were staying in Japan (Finding of Fact (7) D and E).
However, this can be construed as evidence that the Petitioner exercised the rights of
custody over the Children under the circumstances where the Children were actually
living in Japan, and it does not affect the findings given above.

Consequently, the Respondent's argument mentioned above cannot be accepted, and
the grounds for refusal of return prescribed in Article 28, paragraph (1), ifem (iii) of
the Act are not found in this case.

(3) Grave risk (Issue 4)

A. The "grave risk" referred to in Article 28, paragraph (1), item (iv) of the Act is
interpreted as meaning that the nature of the risk that may be caused by placing a
child into an unbearable situation is grave. In this case, given that the Children
had lived in the State of Minnesota, the United States, since they were born, and
their living conditions during this period do not seem to have been unbearable to
them when viewed objectively, and that no circumstances preventing the
Respondent from traveling to the United States accompanying the Children can
objectively be found, it is difficult to presume that there is an objective
likelihood that such grave risk would be caused to the Children if they return to
the United States.

B. The Respondent argues that the Petitioner is mentally unstable and that there is
a danger of him killing the Children and that when the Petitioner gets excited, he
becomes violent to the Children, posing a danger to them.

In this respect, it is found that when living with the Children, the Petitioner
had economic problems, committed adultery, became mentally unstable and took
a violent attitude toward the Children (Finding of Fact (2) A, B, and D), but it is
going too far to say that the Petitioner was suffering constant mental instability.
Also in light of the facts that before the Children departed from the United
States, the Petitioner had gone out and spent a peaceful time with them (Exhibit
Ko No. 44), that immediately after the Children's arrival in Japan, the Petitioner
kept in contact with them on FaceTime without problems (Finding of Fact (5)
A), and that there 1s no evidence to support that when the Petitioner met with the
Children in Japan in October 2014 (Finding of Fact (5) B), he took an aggressive
attitude toward them, the Petitioner is not found to have had an aggressive
attitude toward them on a daily basis. Apart from this, there is no appropriate
evidence to find the facts argued by the Respondent.

Consequently, the Respondent's argument mentioned above cannot be
accepted.

C. The Respondent further argues that the following circumstances also constitute

10

176a.




27-FA-15-499 Filed in Fourth Judicial District Court

9/27/2016 4:56:38 PM
Hennepin County, MN

grave risk to the Children: for lack of money on the part of the Petitioner, the
Father's house might be put up for an auction and sold off at any moment; the
Children are no longer able to go back to the Providence Academy, which is a
private school, and because they would have to go to a public school, where they
might not be included in neither a group of Asian residents nor a group of white
residents for being half Japanese and half American, they would be at high risk
of suffering discrimination or bullying.

However, as long as no such circumstances that prevent the Respondent from
traveling to the United States accompanying the Children can objectively be
found in this case, the return of the Children to the United States does not
necessarily means that they would be living with the Petitioner. Also, there is no
appropriate evidence demonstrating that the Children faced any specific problem
arising from bullying or discrimination while growing up in the State of
Minnesota, the United States, since they were bomn. Consequently, the
Respondent's argument mentioned above cannot be accepted.

D. Even taking into consideration other arguments made by the Respondent (e.g.
convenience for receiving therapy), it is not found that the return of the Children
to the United States would harm the Children physically or mentally or cause a
grave risk to them.

As explained later, this court determines that all of the four Children should be
returned to the United States, and hence it is not necessary to make any
determination as to the Respondent's argument regarding a grave risk that may
be caused by the separation of them.

(4) Children's objection (Issue 5)

This court determines that the grounds for refusal of return prescribed in Article 28,
paragraph (1), item (v) of the Act exist with regard to the First Son and the Second Son,
while said grounds do not exist with regard to the First Daughter and the Third Son. As
for the reasons for this determination, we hereby cite what is stated in the decision in
prior instance, Section II-2(5) of the "Reasons" part (from page 27, line 16 to page 30,
line 18).

Against this, the Petitioner argues that the investigation of the Children's intention
conducted by the probation officer of the court of prior instance was defective.
However, the examination of the case records does not suggest any such defects as
argued by the Petitioner on the part of the probation officer. The Petitioner also argues
that the statements of the First Son and the Second Son to the probation officer were
made without their cognitive capacity and ability to think being fully developed, and
while they were under the undue influence of the Respondent. However, at the time of
responding to the investigation by the probation officer, the First Son and Second Son
were matured enough for their age (12 years and 9 months), and it is found that they
stated their own opinions to the probation officer, keeping a certain distance from both
the Petitioner's and the Respondent's ideas. Given this, what the First Son and the
Second Son stated do not seem to have been under the undue influence of the
Respondent. Consequently, neither of the Petitioner's arguments can be accepted.

4. Whether any grounds for refusal of return exist with regard to the First Son and the

Second Son (Issue 6)

(1) As mentioned in 3(4) above, it is found that the First Son and the Second Son
refused to be returned to the United States, and thus the grounds for refusal of
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return prescribed in Article 28, paragraph (1), item (v) of the Act exist with regard
to them. The First Son and the Second Son have already lived in Japan for more
than one year and have accustomed to living in Japan while going to DISK (since
September 2014) and making new friends, and it is uncertain whether, after being
returned to the United States, they would be able to restore their school life and
family life as they had had before. Insofar as these matters are concerned, it is not
deemed to serve the interests of the First Son and the Second Son to have them
returned to the United States. However, since the grounds for refusal of return
prescribed in said item do not exist with regard to the First Daughter and the Third
Son (as mentioned in 3 above) and this court therefore needs to order their return
to the United States, if this court dismisses the petition concerning the First Son
and the Second Son, this would necessarily separate the Children and it is highly
likely to result in the situation where judicial proceedings relating to the custody
of the Children are pending separately in the United States (for the First Daughter
and the Third Son) and in Japan (for the First Son and the Second Son).
Therefore, it is necessary to consider whether it serves the interests of the First
Son and the Second Son for this court to order their return to the United States
with a view to avoiding such situation.

First, focusing on the judicial proceedings, since the four Children have grown
together and seem to be bound with one another by strong psychological ties, it
would serve the interests of the First Son and the Second Son if an investigation is
conducted for all of the four Children during the same judicial proceedings
(according to the Minnesota Decision (Exhibit Otsu No. 54), an "evaluator" is
expected to make an evaluation from the perspective of forensic science during the
proceedings before a court of said State) and determination on the terms of the
custody of the Children is made based on the results of such investigation. Given
that the First Son and the Second Son use English as their mother tongue, are
accustomed to the American lifestyle and way of thinking since they were born,
and that they are capable enough to state their own opinions during the judicial
proceedings in the United States, it seems to serve the interests of the First Son and
the Second Son to state their own opinions during the judicial proceedings before a
court of the State of Minnesota and thereby receive a court decision concerning the
four Children.

Next, as for the impact of the separation of the Children, since the First Son and
the Second Son are 13 years and [ month old and the First Daughter and the Third
Son are 7 years and 11 months old and thus they are all still in the growing stage, if
they are separated now, it would have serious adverse emotional and psychological
effects on them. Furthermore, as this court orders the return of the First Daughter
and the Third Son to the United States, it is sufficiently likely that the Respondent
will also return to the United States accompanying them, and in that case, it is not
necessarily appropriate to leave the First Son and the Second Son in the hands of
the persons assisting the Respondent’s with their care (the Children's grandparents).

Taking all these circumstances into consideration, it should be determined that, as
provided in the proviso to Article 28, paragraph (1) of the Act, even where the
grounds prescribed in item (v) of said paragraph exist with regard to the First Son
and the Second Son, it serves the interests of the First Son and the Second Son to
have them returmed to the United States, their state of habitual residence.

12
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Accordingly, pursuant to the proviso to Article 28, paragraph (1) of the Act, this
court orders the return of the First Son and the Second Son to the United States.

(2) The Respondent argues that in order to avoid the separation of the Children, the
court should rather dismiss the petition concerning the First Daughter and the
Third Son. However, Article 27 of the Act provides that the court shall order the
return of a child if it finds any grounds for the return of the child, which is
interpreted as allowing no room for the court's discretion to refuse the return of
the child. Consequently, the Respondent's argument mentioned above cannot be
accepted.

5. Conclusion

For the reasons given above, it is appropriate to order the Respondent to retum all of
the Children to the United States.
Therefore, based on the Petitioner's appeal, we revoke the decision in prior instance
with respect to the part that dismissed the petition concerning the First Son and the
Second Son, and order the Respondent to return the First Son and the Second Son to the
United States, while dismissing the Respondent's appeal due to lack of grounds, and
thereby render the decision as indicated in the main text.

Januvary 28, 2016
Osaka High Court, 9th Civil Division
Presiding Judge Junichi Kaneda

Judge Yoshinori Tanaka
Judge Takuya Ueda
13
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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

In re the Marriage of: File No. 27 FA-15-499
James Edward Cook II,
Petitioner,
and ORDER
Hitomi Arimitsu,

Respondent.

The above-entitled matter came on before me on or about October 9, 2015.
Nancy Zalusky Berg, Esq. appeared on behalf of Petitioner and Drake D. Metzger, Esq.
appeared on behalf of Respondent. Both parties briefed the issue of subject matter
jurisdiction and filed factual affidavits. Based on the submissions, the specific portions
of the record discussed herein, and the Memorandum attached hereto | issue my order as
follows:

1. Minnesota is not the children’s home state and Minnesota does not have
subject matter jurisdiction to address custody and parenting time regarding the parties’
children. The custody and parenting time prayers for relief in the parties’ pleadings are

stricken.

Judge of the District Court
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File #27-FA-15-499
MEMORANDUM

The question before me today is whether Minnesota has subject matter
jurisdiction to determine custody and parenting time regarding the parties’ minor
children. Respondent was served with the Summons and Petition to dissolve the parties’
marriage when her attorney accepted service on her behalf on April 27, 2015. The
Petition alleged that Petitioner had resided in Minnesota for the requisite 180 days but did
not allege that the children had resided in Minnesota for 180 days immediately preceding
the commencement of the action or that Minnesota was the proper jurisdiction to issue an
initial custody/parenting time order under Minnesota Statutes chapter 518D.

Respondent interposed an Answer and Counterpetition that did not challenge
Minnesota’s jurisdiction to issue an initial custody/parenting time order and instead
prayed for an award of sole physical custody and joint legal custody.

| read the parties’ pleadings in preparation of the impending Initial Case
Management Conference (ICMC) and noticed Respondent’s allegation that the children
had been living in Japan since the summer of 2014 “per the agreement of both parties.”
This allegation suggested to me that Minnesota might not be the children’s home state for
UCJEA purposes. | raised my concerns regarding subject matter jurisdiction during the
ICMC and asked whether the parties wished to brief the issue. I did so because lack of
subject matter jurisdiction is not waived if left out of an answer or motion. Rule 12.08(c)
states that, “Whenever it appears by suggestion of the parties or otherwise that the court
lacks jurisdiction of the subject matter, the court shall dismiss the action.” It is generally

recognized that keeping children in the middle of a long custody battle is inconsistent
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with their best interests and | was concerned that deferring the subject matter jurisdiction
issue until later could extend the custody dispute. That is why | raised the issue.

Susan M. Gallagher, Esq. represented Petitioner at the ICMC, but Petitioner chose
to switch counsel thereafter and Nancy Zalusky Berg, Esq. was substituted as Petitioner’s
counsel on August 10, 2015. Ms. Berg wrote to me on August 20, 2015, indicating that
she wished to brief the subject matter jurisdiction issue and then my clerk arranged a
briefing schedule. Both parties submitted briefs and affidavits and thus the issue was
joined.

Petitioner does not deny that the children had been living with Petitioner in Japan
since the summer of 2014, which means that sans some nuance that had not yet presented
itself, Minnesota would not qualify as the children’s home state for purposes of
Minnesota Statutes sections 518D.102(h) and 518D.201(a)(1).

Petitioner argues that Minnesota is the children’s home state because the period
during which they were living in Japan (summer 2014 through April 2015) qualifies as a
“temporary absence” for section 518D.102(h) purposes. | have presided over numerous
cases in which children lived in Minnesota when a dissolution/custody action was
commenced, had not lived here for the entire six month period immediately preceding the
actions, had been living somewhere else for a few days or weeks during that six month
period, but returned before the custody action began. It is easy to comprehend how a few
days or weeks or even a couple months away from Minnesota during the six months
immediately preceding a custody action might qualify as a “temporary absence.” The fact

that the children involved in such cases lived in Minnesota prior to leaving and returned
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to Minnesota before the subject actions commenced made their absences consistent with
the operative adjective “temporary.”

The circumstances of this case do not easily match up with the phrase “temporary
absence.” The children left for Japan in summer 2014, enrolled in a Japanese school with
Petitioner’s approval, and remained in Japan attending their Japanese school until almost
the entire 2014/2015 school year had run its course before Petitioner commenced this
action in late April 2015. These facts do not suggest to a reasonable observer that the
children living in Japan for almost a year before this action commenced represented a
temporary hiatus.

I will address the legal arguments advanced by the parties in support of their
competing positions, but before doing so | should remind counsel that “The court’s
‘paramount consideration’ in all matters involving court established relationships of a
child is the best interests of the child. Olson v. Olson, 534 N.W.2d 547, 549 (Minn.
1995).” LaChapelle v. Mitten, 607 N.W.2d 151, 158 (Minn. App. 2000). If this
“temporary absence” issue allows for more than one legitimate answer, it would not be
inconsistent for this court to consider the manner in which two competing, legitimate
answers might have a negative impact on the children.

Petitioner adduces the parties® July 8, 2014 Agreement in support of his
contention that the children’s living arrangements in Japan were “temporary.” The
Agreement states that Respondent would be bringing the children to Japan for vacation
but would be returning them to Minnesota no later than August 29, 2014. This language
certainly suggests that the parties initially intended the children’s Japan adventure to be a

vacation, which would make the summer 2014 hiatus from Minnesota qualify as a
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“temporary absence.” However, Petitioner argues in his Memorandum that my focus
should not be on the parents’ intent because “the parties’ intent is not relevant to the
children’s home state analysis.” (Petitioner’s Memorandum p. 3). | do not agree with this
contention that the parties’ intent is not relevant to the analysis and simply adduced this
portion of Petitioner’s Memorandum to point out his inconsistent positions regarding the
role of the parties’ intent (see his intent arguments discussed later herein).

Respondent attacks the binding nature of the July 2014 Agreement by arguing that
she was coerced into signing the document — a contention strongly denied by Petitioner.
Whether Respondent was coerced into signing the Agreement represents the type of
factual issue that cannot be resolved by affidavit analysis alone, but I can resolve the
jurisdiction without delving into the merits of Respondent’s coercion claim. The reasons
why | need not resolve the coercion claim all involve undisputed facts.

I will start by assuming that both parties intended the children’s Japan adventure
to be a vacation, but this assumption necessarily requires me to assume as well that both
parties anticipated the children would return to Minnesota by August 29, 2014. When the
children did not return as anticipated but remained in Japan past the due date, it becomes
legitimate for me to examine the circumstances surrounding the children’s extended stay
in Japan. My examination into such circumstances should help me determine whether the
children’s absence from Minnesota changed character from “temporary” to something
else. With that context in mind, a few facts jump out at me as key.

First, Petitioner’s and Respondent’s actions after August 29" suggest that they
agreed to modify the terms of the Agreement or ignore it all together. Petitioner admits

as much when he avers that, “In mid-August | agreed that the children could stay in Japan
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with Hitomi for a while longer, but | never agreed for the children to stay indefinitely.”
(Affidavit § 14). The key point is not the duration of the agreed upon additional stay in
Japan but rather Petitioner’s agreement that Respondent was no longer bound by her
agreement to return the children to Minnesota by August 29, 2015. Petitioner’s
agreement not to abide by the August 29" deadline renders less germane Respondent’s
assertion that she had been coerced into accepting that August 29" return date.

Second, Petitioner’s agreement to allow the children to stay in Japan a “little
while longer” than the original August 29" return had practical ramifications. It
necessarily meant that the children would be enrolling in school in Japan or, at the very
least, returning to Minnesota at an indefinite time in the future and starting school late in
Minnesota. Since it is logical to assume/infer that Petitioner would not want the children
to return to Minnesota too late to start school on a timely basis merely to extend a
vacation that had already lasted almost two months, it is also logical to assume/infer that
Petitioner was receptive to the children’s Japan adventure morphing from a vacation to
one that would last at least as long as the 2014/2015 school term in Japan. Consistent
with my assumption/inference here, Petitioner signed a document approving the
children’s enrollment in a Japanese school. He tries to put a positive spin on that
approval by noting that he signed the document allowing them to enroll in a Japanese
school before the July 2014 Agreement, thus making the terms of the Agreement
representative of his intent. However, the children were later reenrolled in a different
Japanese school when the first one failed to meet the parties’ expectations and this new
enrollment occurred not only after the July 2014 Agreement but after Petitioner’s “while

longer” extension had run its course.

187a.



Third, 1 will assume for purposes of analysis that Petitioner’s agreement to allow
the children to remain in Japan for a “while longer” was limited to a few days or a couple
weeks at most, but if that were the case, | would have expected Petitioner to seek court
help in securing the children’s return to Minnesota when they did not return a “while”
after August 29". He did no such thing and his failure to take remedial action in late
September/early October suggests that a “while longer” had morphed into many months
longer. This nuance is one in which consideration of the children’s best interests comes
into play. The longer Petitioner sat on the side lines and did nothing to compel the
children’s return to Minnesota, the more time he afforded them to develop friendships in
Japan, grow accustomed to their new school, and become integrated in their new
community. Court action to compel the children’s return to Minnesota in late
September/early October 2014 would have been far less disruptive and potentially
traumatic to the children than his spring 2015 resort to court action. Even more
revealing, instead of taking court action to secure the children’s return during late
September/early October, Petitioner traveled to Japan to visit the children in October,
including a trip to Disneyland in Tokyo.

Fourth, Respondent avers that the parties began talking about her moving to Japan
in spring 2014. Petitioner does not dispute this averment but takes issue with
Respondent’s version of the reasons that prompted the spring discussion. | need not
determine whether the reasons listed by Respondent were in fact the reasons. Rather,
what is important to my analysis is the fact that the parties began filling out school
applications for Japan in June. Indeed school applications for the YMCA school in Japan
were signed and dated on June 25, 2014, two weeks before the Agreement. Also helpful

! Such prompt remedial action also would have made the two month hiatus appear temporary in nature.
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is Respondent’s unchallenged averment that Petitioner purchased an iPad for the children
so he could Facetime with them after they moved to Japan. Such action is inconsistent
with Petitioner’s assertion that he only agreed to have the children go to Japan for a
summer vacation.

Fifth, the parties listed their Minnesota home for sale in May 2014. Toa
reasonable observer this action certainly suggests at the very least that the parties no
longer intended to keep continuity in the children’s Minnesota home and surroundings.
Petitioner places a spin on this listing by arguing that it was done purely to “cash out”
equity. Petitioner conveniently resorts to his subjective intent regarding the listing
agreement, but also argues in his Memorandum that either party’s subjective intent is not
germane to the inquiry. He cannot have it both ways. If objective intent should be my
charge then I should be consistent and I agree with Respondent that Petitioner’s actions in
listing the house for sale were consistent with the Respondent’s view that the status quo
was changing. | also agree that Petitioner’s actions after the Agreement was signed are
consistent with Respondent’s view that Petitioner agreed to have the children remain in
Japan far longer than a “while” after August 29, 2015. Indeed, Petitioner’s objective
manifestation of assent to having the children start school in Japan and remain there until
they were integrated into their new school, home, and community and made new friends
looks to me like the children’s “absence” from Minnesota ceased to be a temporary
absence even if it could have been labeled as temporary in the beginning.

I should return to the children’s best interests at this juncture in the analysis. If |
determine that Minnesota is the children’s home state despite the fact that they remained

in Japan for the entire 2014/2015 school year and have commenced the 2015/2016 school
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year in Japan it would mean that Minnesota would retain jurisdiction over the children
until they emancipate (or until Minnesota later defers to another jurisdiction based on
facts that occur in the future). | have deep concerns regarding how | would acquire the
forensic help necessary to determine custody/parenting time today and in the future.
Hennepin County Family Court Services will not perform a custody/parenting time
evaluation with the children living in Japan. I’ve been presiding over Family Court cases
since 1997 and I am unaware of an evaluator that would travel back and forth to Japan to
perform a private analysis or how the parties would be able to pay for it if such a person
existed and able to perform the task. Assuming that a Minnesota court could overcome
such practical obstacles, | have serious concerns regarding how a Minnesota court would
be able to address post-decree motions to modify custody and/or parenting time if the
children remained in Japan.

I understand that a parent should not be able to resort to self-help, flee to a foreign
country, and use the practical problems created by that flight to gain the upper hand in a
custody/parenting time dispute. However, neither should a parent remaining in
Minnesota be able to sit on his/her hands and do nothing until the duration of the
children’s hiatus from Minnesota either creates or contributes to such practical problems.
Had Petitioner taken action a “little while” after the original August 29, 2014 return date,
the forensic problems to which | have alluded would not be so great. The distance
required for either party to travel to Japan or Minnesota for court would have remained
the same, but many of the difficulties with a custody/parenting time evaluation would
have been reduced. If Petitioner had sought court help a “little while” after August 29,

2014, the children would not yet have been integrated into their Japanese school and
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community, the children would not have made new friends, and the children’s bonds with
their Japanese relatives would not have grown commensurate with their stay in Japan. In
fact, had Petitioner insisted on the August 29, 2014 return date and not agreed to have the
children stay a “while longer” and/or enroll in a Japanese school, the chances would have
been good if not great that he could have procured injunctive relief based on the July
2014 Agreement alone (but would have brought Respondent’s coercion claim into play).
Equity aids the vigilant and Petitioner was anything but vigilant in seeking to enforce the
2014 Agreement. Although these observations should not be the be all and end all of the
discussion here, they add to the analysis by suggesting a practical best interest reason not
to unduly extend the “temporary absence” caveat of sections 518D.102(h) and
518D.201(a)(1) to the situation at hand.

Based on the foregoing analysis of undisputed facts, | cannot find that the
children’s absence from Minnesota from July 2014 through the April 2015
commencement of this custody case qualifies as a “temporary absence” for chapter 518D
purposes.

JTS
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July 21, 2020
STATE OF MINNESOTA

IN SUPREME COURT

A19-1235

In re the Marriage of:

James Edward Cook, II, petitioner,
Respondent,

Vs.

Hitomi Arimitsu,

Petitioner.

ORDER
Based upon all the files, records, and proceedings herein,
IT IS HEREBY ORDERED that the petition of Hitomi Arimitsu for further review
be, and the same is, denied.

Dated: July 21, 2020

Associate Justice
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The trial judge accepted that in principle it would, prima facie, place the child in an
intolerable situation were she to be returned in circumstances in which it was
impossible or impracticable for the mother to return with her. In this arguments based
on the financing of travel were rejected since public funds could be made available.
Furthermore, special arrangements existed for granting temporary leave to enter the
United States.

The primary issue related to the mother's ability to support herself and her daughter
whilst in the United States. The mother would not be able to work there or receive
benefits, whilst custody proceedings would not necessarily be concluded in weeks or a
few months. Consequently, the Court accepted that the mother's financial
circumstances represented a genuine obstacle to her returning.

However, this would be addressed if the father was willing and able to provide mother
and child with suitable accommodation and to provide adequate maintenance during
the pendency of the proceedings. Residence in a mobile home and $200 per week would
suffice but the Court found on the evidence that the father could not be relied upon to
make such provision for the duration of the proceedings.

In these circumstances, the Court exercised its discretion not to make a return order.

> Economic Factors
> Establishing Consent

> Limited Nature of the Exceptions
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FAMILY COURT OF AUSTRALIA

<THARRIS & HARRIS = [2010] FamCAFC 221

FAMILY LAW - APPEAL — CHILD ABDUCTION — PROCEDURAL FAIRNESS —Whether
the manner in which the proceedings were conducted denied the father procedural fairness —
Where it was asserted the father received erroneous information from the Commonwealth and
State Central Authorities — Proceedings conducted “on the papers” without cross-examination
— Where initial advice from the Central Authority was erroneous and misleading — Whether the
trial Judge erred in failing to enquire whether the father had been informed of his rights and
had elected not to participate in the proceedings — Whether, in cases where the evidence
regarding domestic violence is controversial, there is a duty on the trial Judge to go behind the
application to ensure the unrepresented father’s rights were fully protected — No procedural
unfairness established — No merit in procedural fairness grounds.

FAMILY LAW - APPEAL — CHILD ABDUCTION — HAGUE CONVENTION — Whether the
trial Judge erred in approach to application by not considering the return of the child separate
from return with the mother — Where it was the common expectation of the parties that if an
order was made the mother would return to Norway and father only sought supervised contact
— No error established.

FAMILY LAW - APPEAL — CHILD ABDUCTION — HAGUE CONVENTION — Whether the
trial Judge erred in making factual findings of domestic violence and abuse that were not
supported on the evidence — Whether the trial Judge erred in making findings of fact that were
based on inadequate or inconclusive corroborative evidence — Whether the trial Judge erred in
accepting the mother’s untested evidence relating to domestic-violence while rejecting other
parts of her untested evidence — Where trial Judge placed significant weight on the mother’s
evidence of domestic violence that was independently corroborated in accordance with
approach endorsed in Panayotides v Panayotides (1997) FLLC 92-733 — Where the status and
weight afforded to hearsay statements improperly relied on by trial Judge did not impugn the
balance of the finding of domestic violence — Where balance of trial Judge’s conclusions were
based on independently corroborated evidence of domestic violence — Where the inferences
drawn by trial Judge were open to her Honour on the evidence — Whether the trial Judge failed
to have appropriate regard to the standard of proof to be applied — Where trial Judge applied
the standard of proof required by s 140 of the Evidence Act 1995 (Cth) — No error in factual
findings or standard of proof established.

EXHIBIT

1.

FAMILY LAW - APPEAL — CHILD ABDUCTION — HAGUE CONVENTION — Gr
of physical or psychological harm to the child or placing the child in an intolerable sit
Whether the trial Judge erred in failing to properlyggggsider conditions that could be af
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to an order for the return of the child — Whether the trial Judge erred in finding that the mother
would not be protected in Norway — Whether trial Judge failed to assess the distinct issue of
the risk to the child of return — Recognition afforded to serious nature of domestic violence and
its effect on the victim and actual or potential effect on the child — Trial Judge erroneously
conflated psychological risk to the child with the risk of physical harm to the child — Where
trial Judge considered separately the defence of intolerable situation — Where the trial Judge’s
findings that the mother and the child would be in an extremely vulnerable financial position,
without emotional support and isolated if ordered to return to Norway were open to the trial
Judge on the evidence — Where these findings supported the trial Judge’s conclusion that the
mother and the child would be in an intolerable situation if a return to Norway was ordered —
No appealable error established.

FAMILY LAW - APPEAL — CHILD ABDUCTION — HAGUE CONVENTION — Whether the
trial Judge failed to properly consider conditions that could be attached to an order for return —
Where (rial Judge extensively considered evidence of domestic violence, and support and
protection available to the mother on return — Where conditions attached to orders would not
overcome vulnerability of mother or result in satisfactory living arrangements — No appealable
error established — Appeal dismissed.

FAMILY LAW - APPEAL — APPLICATION TO ADDUCE FURTHER EVIDENCE — Father
sought to adduce evidence of correspondence with Commonwealth and State Central
Authorities to support procedural unfairness ground — Correspondence admitted by consent —
Balance of evidence sought to be adduced was contentious and would not affect the outcome
of the appeal — Application allowed in part.

FAMILY LLAW - APPEAL — HAUGE CONVENTION — Operation of convention in Australia
— Discussion of role and responsibilities of Commonwealth and State Central authorities.

FAMILY LAW - APPEAL. — COSTS — No order for costs — Each party to pay their own costs
of and incidental to the appeal.
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allowed in pait,
(3) There be no order as to costs.

hitp://wwiwv,austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FamCAFC/2010/22 1 .htm| ?stem=0&synonyms=08&query=title(harris%20and %20Harris %20)

Filed in District Court
State of Minnesota
11/9/2018 1:33 PM

332



27-FA-15-499 Filed in District Court

State of Minnesota
11/9/2018 1:33 PM

10/23/2018 Harris & Harris [2010] FamCAFC 221; (5 November 2010)

IT IS NOTED that publication of this judgment under the pseudonym <7 Harris & Harris 5" is
approved pursuant to s 121(9)(g) of the Family Law Act 1975 (Cth).

THE FULL COURT OF THE FAMILY COURT OF AUSTRALIA AT SYDNEY

Appeal Number: EA 58 of 2010
File Number: SYC 3064 of 2009

Mr < Harris
Appellant

And

Ms “! Harris ="

Respondent

REASONS FOR JUDGMENT
INTRODUCTION

1.0On 13 April 2010 Ryan J made orders dismissing an application brought by the Director-General,,
Department of Human Services NSW as the NSW appointee of the Commonwealth Central
Authority (“the Commonwealth Central Authority”) under the Family Law (Child Abduction
Convention) Regulations 1986 (“the regulations”) for the return of a child, (“the child”) to Norway.
The regulations give effect to Australia’s obligations under the Convention on the Civil Aspects of
International Child Abduction (“the Convention™). In these reasons we will refer to the Director-
General, Department of Human Services NSW as “the State Central Authority”.

2. The child, who has both Norwegian and Australian nationality, and was born in 2007, was almost
three years old at the date of the trial Judge’s orders. This appeal is an appeal by the child’s father,
Mr “A Harris & (“the father™), against her Honour’s orders.

3. On 19 March 2009 the father requested the Norwegian Central Authority to apply to the
Commonwealth Central Authority for the return to Norway of the child. He asserted the child had
been wrongfully removed by Ms 7 Harris = (“the mother”) from Norway to Australia in
November 2008 or wrongfully retained in Australia after 10 January 2009. Accordingly, at the
direction of the Commonwealth Central Authority, the State Central Authority brought the
application which was dismissed by Ryan J on 13 April 2010.

4, Formally therefore, the father was not the applicant in the proceedings before the trial Judge. He is
however a person affected by the orders of the trial Judge, and his appeal was brought on that basis.
Thus it is without doubt that the father being a person with the requisite rights of custody in respect
of the child, and being affected by the orders under appeal, has standing to commence and
prosecute the appeal.

5. The State Central Authority is not named as a party to the appeal, and advised the Court that it did
not wish to participate in the appeal. However, in the event that the Full Court allowed the appeal,
re-determined the application and ordered the return of the child to Norway, the State Central
Authority said it would assist in arrangements for the child’s return.

6. The trial Judge found the prerequisite conditions for return prescribed in the regulations were
satisfied. The child had been habitually resident in Norway at the time of his removal by the
mother, or in the alternative wrongfully 1'etaé)n26d by her in Australia after 10 January 2009, Her

a.
http:/Awww.austlii.edu.au/egi-bin/sinodisp/av/cases/cth/FamCAFC/2010/22 1 ltm| ?stem=0&synonyms=0&query=title(harris%20and %20Harris %20) 4/32




27-FA-15-499

Filed in District Court

State of Minnesota
11/9/2018 1:33 PM

10/23/2018 Harris & Harris [2010] FamCAFC 221; (5 November 2010)

Homnour found the father had rights of custody in respect of the child at the time of his removal and
wrongful retention. Her Honour went on to find that to return the child to Norway would expose
him to a grave risk of physical and psychological harm and to an intolerable situation. Thus she
dismissed the State Central Authority’s application.

7. Unsurprisingly, no challenge is raised in the father’s appeal to the trial Judge’s findings as to the
child’s habitual residence and the father’s rights of custody at the time of his removal, or to her
Honour’s findings in respect of the child’s removal, or to her finding that the removal to, or
retention in, Australia by the mother was wrongful. No cross-appeal was filed by the mother
challenging these findings.

BACKGROUND

8. The background facts appear in the trial Judge’s reasons at paragraphs 8 to 79. To give context to
this appeal we repeat some of relevant paragraphs of her Honour’s reasons:

9. The mother was born in Australia in 1971. The mother is an Australian citizen and her family

lives in Australia.

10. The father was born in Norway on in 1972, He is a Norwegian citizen and his family lives in
Norway.

11. The mother and father met in France in August 2005 which is when they commenced an
intimate relationship. Tn her application filed on 24 December 2008 the mother said that she
and the father began living together in August 2005. Thereafter they spent fime in Norway
and holidayed in Asia and Canada before returning to Norway in mid 2006. In August 2006
the mother and father separated. While the father remained in Asia, the mother returned to
Australia. Not long after she arrived, the mother learned she was pregnant to him.

12. The father joined the mother in Australia in September 2006, The parties remained in
Australia and in November 2006 they married.

13. In December 2006 the father and mother returned to Norway to live. The father and mother
moved into the father’s grandfather’s house near [G|. Other than when they visited Australia,
this is where they lived until November 2008.

15. During February 2007 the father and mother attended marriage counselling at the family centre in
[G].

|6. That same month the mother attended a crisis centre where she sought advice concerning domestic
violence. The father said he wanted both of them to attend upon the domestic violence counsellor
but in the end he spoke with the counsellor on the telephone and nothing further came of it.

17. The child was born in Norway in 2007...

18. Between 8 August 2007 and 14 September 2007, with the father’s consent, the mother brought the
child to Australia. The father remained in Norway for work.

19. In the later part of 2007 the father took about 26 weeks paternity leave. It seems likely this was
between the child’s two 2007 trips to Australia. Although the mother said the father was not
involved in the child’s care there is sufficient evidence to corroborate his evidence that he was. His
two periods of paternity leave amplified his opportunity for significant, albeit secondary to the
mother’s, role in the child’s care.

20. Between 6 December 2007 and 8 February 2008, with the father’s consent, the mother holidayed in
Australia with the child. The father remained in Norway.

21. On 14 May 2008 the mother was treated in hospital for a fractured left ulna. It is the mother’s
evidence that the father broke her arm. There is no doubt the parents [sic] engaged in a physical
altercation during which the mother’s arm was broken. Each accused the other of being the
aggressor. The mother gave a history of the injury to the hospital that she fell. At this initial
consultation the father was present. Two days later the mother returned to hospital and informed a
doctor she had not fallen and that her arm was broken when the father hit her, The treating doctor
and attending nurse spoke to the mother about reporting the incident to the police, The mother
indicated she wanted her information recorded but not reported to police. The father was not
injured in this incident.

203a.
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Basically what rights do [the child] and I have and what you can do for us?

I have been told that you are an experienced lawer, And that you have pointed at some holes in my
paperwork. I am looking forward to hear more about what you think and am more than willing to answer
any questions. I have a lot of material / proof . Please let me know what T can do to update you.

[ am very depentent of somone to take charge. So far I have not found anyone to do that.
Looking forward to hearing from you. (original spelling and grammar)

44, The father corresponded directly to the Commonwealth Central Authority on 1 July 2009, The
father wrote to an officer of the Commonwealth Central Authority, Ms M as follows:

I was informed that you are the new case officer of Australian Central Authority after [Mr S].
If there are anything I can do for you. Papers you need, proof, questions etc. please don’t hesitate to ask.

I would like to make contakt with my counsel Ms. [P]. Her e-mail address that was sendt to me is:
[omitted |

I have sendt her an e-mail last Sunday, but | have not received any answer.
... (original spelling and grammar)

45, The annexures to the father’s first affidavit disclosed that on 3 July 2009 Ms M advised the father
that she was the case officer working on his matter, that Ms P was “currently out of the office and
will be returning early next week”. Ms M concluded her email as follows:

In the future, if you have any queries or questions regarding your matter, please communicate through the
Norwegian Central Authority.

46. Mr J wrote to Ms M on 3 July 2009 pointing out that Mr S had given permission to the father and
his then Norwegian attorney, Mr [O], to make direct contact with Ms P.

47. The father also sought to rely on his affidavit filed on 16 August 2010 (“the second affidavit™). He
annexed to his affidavit an email forwarded to him by Ms P on 6 July 2009. As we have previously
recorded, senior counsel for the mother objected to the affidavit but did not object to the annexure,
the contents of which are as follows:

[ am sorry it took me a few days to respond to your e-mail.

Although I am happy to communicate with you need [sic] to know that as the Central Authority for NSW
my instructions come from the Australian Commonwealth Central Authority. The Convention is about an
agreement between countries — here the agreement between Norway and Australia. T am not your lawyer
although I am dealing with the application for the return of the child to Norway.

Yes I think you have a difficult case — although the mother’s material under theses [sic] proceedings will
be filed tomorrow 1 have seen her evidence in the parenting proceedings. The mother says that she has
been subjected to violence and that includes a fracture to her arm — there are a lot of particularised details
about the alleged violence. I know you reject strongly the contention that you have been violent to your
child — but if there has been extensive violence to the mother and the child has witnessed the violence
then it is arguable that the defence under article 13 is likely to be made out. Article 13 provides:

Notwithstanding the provisions of the preceding Article, the judicial or administrative authority of the
requested State is not bound to order the return of the child if the person, institution or other body which
opposes its return establishes that-(b) there is a grave risk that his or her return would expose the child to
physical or psychological harm or otherwise place the child in an intolerable situation.

212a.
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Please discuss this with your Norwegian lawyer to see if there are any solutions you can put forward to
negate this potential defence.

... (original emphasis)
48. At paragraph 16 of his first affidavit, the father deposed:

On 13 July 2009, ..., the Higher Executive Officer at the Royal Ministry of Justice and the Police sent a
letter to [Ms M]. Attached and marked “8” is a copy of the letter dated 13 July 2009, T had had
discussions with the Norwegian authorities about my representation in the proceedings. | cannot recall if
was aware at the time that the letter had been sent. I was not provided with a copy of the letter at the time.
(original emphasis)

49. Annexure “8” of his first affidavit, which is a facsimile transmission dated 13 July 2009, was
forwarded by the Royal Ministry of Justice and the Police to the Commonwealth Central Authority.
The facsimile includes the following:

Reference is made to previous correspondence in the above-mentioned case, latest your e-mail dated 9
July 2009.

Please be informed that [the father] has contacted us and requested information about finding an attorney
in Australia.

We kindly ask you to provide us with the information necessary on legal aid in child abduction cases in
Australia, including the procedure regarding a possible application for free legal aid in child abduction
cases, and how to establish contact with an appropriate attorney in Australia.

50, The father also annexed to his first affidavit an email to him from Ms M dated 20 July 2009 which
concluded as follows:

I would also like to confirm receipt of your fax dated 13 July 2009. I am currently drafted [sic] a response
which with [sic] provide you with further information about the process in Australia.

51.On 27 July 2009 the father forwarded an email to Ms P in the following terms:
Can you please give me information about how the prosedure is in the courtroom,
Are [the mother] allowed to com there?
Should I bee there?
Are you representing both [the mother| and me, or only me.
Is the material going to be presented verbally in the court room. Who are doing that?
Are you presenting only my material or both [the mother’s| material and mine?
... (original spelling and grammar)

52. By email of the same date, Ms P replied as follows:

Dear [the father]

213a.

http:/fwww.austlii.edu.au/cgi-bin/sinodisp/aw/cases/eth/FamCAFC/2010/22 Lhiml ?stem=0&sy nonyms=0&query=title(harris%20and %20Harris%20) 15/32



27-FA-15-499 Filed in District Court

State of Minnesota
11/9/2018 1:33 PM

214a.



27-FA-15-499 Filed in District Court

State of Minnesota
11/9/2018 1:33 PM

215a.



27-FA-15-499 Filed in District Court

State of Minnesota
11/9/2018 1:33 PM

10/23/2018 Harris & Harris [2010] FamCAFC 221; (5 November 2010)

65. A trial Judge may independently determine that he or she requires cross-examination of a party or
witness. It is to be remembered the proceedings in the Court are adversarial. It is not a requirement,
nor could it propetly be a requirement, for a trial Judge to engage in an independent or inquisitorial
exercise to determine what might be the knowledge of a party who has requested the assistance of
the Central Authority of his or her State to seek an order for the return of a child.

66. Nor do we accept, as submitted on behalf of the father, that Ms P’s advice of 27 July 2009 was such
to lead the father to believe there would be cross-examination of the mother, notwithstanding the
extract from counsel’s advice to her contained in her email. Ms P’s advice was clear — the case
would be conducted “on the papers”, and cross-examination of the mother was unlikely to cause
her to depart from her evidence in chief,

67. The father’s counsel raised, but did not strongly press in his oral submissions, a submission that it
was incumbent on the (rial Judge to have required cross-examination because of the contradictory
evidence of the parties regarding incidents of domestic violence.

68. At paragraph 80, the trial Judge explained how the proceedings had been conducted and the
approach she intended to apply as follows:

Prior to MW v Director-General, Dept of Community Services [2008] HCA 12; (2008) 39 Fam [.R 1 the
general approach to Abduction Convention hearings was that they tended to be undertaken without cross-
examination. Post MW v Director-General, Dept of Community Services where parties seek to test the
evidence through cross-examination it is usually permitted. Nonetheless and notwithstanding the
conflicted nature of the parties [sic] evidence, they elected to conduct this hearing without cross-
examination. The Central Authority submitted that where there is conflict in the evidence T would prefer
the evidence given by the father in preference to the mother’s. While I accept there are internal
inconsistencies in aspects of the mother’s evidence her evidence is not so compromised that 1 would be
prepared to adopt this approach. T have applied the approach adopted by Jordan J, which was cited with
approval by the Full Court in Panayotides v Panayotides (1997) FL.C 92-733 per Fogarty and Baker JJ
(with whom Finn J agreed), namely:

The first thing to observe is that there is much conflict in the evidence. These are summary proceedings
and issues must be determined on the papers. This often presents the Court with difficulties. It would
generally be inappropriate to absolutely reject the sworn testimony of a deponent (see, Re FF [1992] 1 FLR
548). As was submitted by counsel for the Central Authority, I simply must do the best I can. I look to the
versions of each of the parties, I find the common ground, and I note the areas of conflict. I can look to
the inherent probabilities. Of course, when one is talking about the intent of parties, where this is a matter
of some conjecture, one looks to the conduct of the parties, and any documentary or corroborative
evidence which may help to determine that issue.

69. Although her Honour’s statement in paragraph 80 about the general approach adopted in
Convention cases before the decision of the High Court in MW v Director-General is perhaps
somewhat widely stated, having regard to decisions such as De L v Director-General, New South
Wales Department of Community Services [1996] HCA 5; (1996)_187 CLR 640 and Director-
General NSW Department of Community Services & JLM [2001] FamCA 1338; (2001) FLC 93-
090, we are not satisfied that her Honour fell into appealable error by not requiring cross-
examination. It must be remembered that both parties before her Honour were represented by
counsel experienced in the jurisdiction. Both counsel made a forensic decision that the matter
should be conducted on the papers. Counsel for the State Central Authority determined to run the
case without testing the mother’s evidence. In so concluding we are mindful of the observations of
Gummow, Heydon and Crennan JJ in MW v Director-General, Department of Community Services
at paragraphs 45 and 46 and that her Honour could, if she thought essential, have required the
mother and father to be available for cross-examination.

70. Before us the father’s counsel submitted that not only did the forensic decision not to cross-
examine result in procedural unfairness to the father, but the failure of counsel for the State Central
Authority to object to certain documents annexed to the mother’s affidavit was also prejudicial to
him, it being asserted that the documents would have been challenged had he been represented. We
will deal with this complaint when discussing the grounds in respect of “factual finding errors”,

71. In summary we find no merit in the procedural fairness challenge.

THE APPROACH CHALLENGE
216a.
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72. The father’s counsel submitted the trial Judge had erred by approaching the matter on the basis that,
if the orders sought in the application were granted, the mother and child would be returned to
Norway rather than, as the application and regulations required, considering separately the return of
the child to Norway (“the challenge to the trial Judge’s approach). He drew our attention to the
application itself which required the return of the child (but not the mother) to Norway, and the
wording of reg 14.

73. We accept both the application made to the Norwegian Central Authority and the Commonwealth
Central Authority, and reg 14, refer to the return of a child, and not the return of the mother (or
father) and child.

74. The father’s counsel relied on a letter from the father’s Norwegian Attorney, Mr [V], to Ms P dated
28 July 2009 in support of his assertion that the child should be returned to Norway without
consideration of his return with the mother. The relevant passage from Mr [V’s]| letter is as follows:

On behalf of [the father| I ask the court to order the following :

1. [The child] should be returned to Norway without an unnecessary delay.
2. If [the mother| does not return [the child] in spite of a court order, [the father] should have the right
to bring [the child] to Norway, if necessary by the assist [sic] of the Australian authorities.

The trial Judge’s approach to the application

75. Her Honour’s discussion of this topic is understandably brief. That is explicable when regard is had
to the outline of case relied on by counsel for the State Central Authority at page 21 which was in
the following terms:

4, The father has proposed a regime whereby he have supervised contact with the child pending the
determination by a court of the appropriate residence and contact arrangements for the child in the long
term. The father’s mother has offered the respondent a flat to live in and she has repeated this offer.
[footnote omitted]

76. Although the mother opposed the return order, at no time was it her case that she would not return
to Norway if an order was made for the return of the child.

77. At paragraph 180, her Honour commenced her discussion of the Norwegian domestic law by
saying “I turn next to consideration of what may happen were the child returned to Norway”. At
paragraph 189 of her reasons, the trial Judge explained that on return to Norway the mother would
be likely to seek police protection.

78. There was no serious dispute in this case that the mother had been the primary carer of the child in
Norway and that he was a toddler when taken to Australia in November 2008. He was almost three
years old at the date of the orders of the trial Judge. The father did not propose that the child should
be returned to his care unless the mother failed to comply with an order of the Court to return to
child to Norway. Rather, as is clear from his material, he proposed that he exercise supervised
contact to the child. Thus, the case proceeded on the basis it was the common expectation of the
parties if an order for return was made, the mother would return to Norway.

79. In these circumstances we think it would have been artificial for the trial Judge to determine the
application on the basis the child should be returned independently from consideration of his return
with the mother.

80. We consider the facts in this case distinguish it from those cases where, for whatever reason, a
parent who has removed a child from his or her habitual residence determines that he or she will
not return with the child to the place of habitual residence, and seeks to rely on a defence of
physical or psychological harm to the child, or otherwise placing the child in an intolerable
situation because of the absence of the primary caregiver in the place of habitual residence. Thus
observations such as those of Butler-Sloss LJ in C v C (Minor: Abduction: Rights of Custody)
[1989].2 All ER 465 at 471 where her Honour said:

The grave risk of harm arises not from the return of the child, but the refusal of the mother to accompany

him ... Is a parent to create the psychological situation, and then rely on it? If the grave risk of

psychological harm to a child is to be inflicted by fpponduct of the parent who abducted him, then it
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would be relied on by every mother of a young child who removed him out of the jurisdiction and refused

to return. It would drive a coach and four through the convention, at least in respect of applications
relating to young children.

have no application to the facts of this case. We see no merit in this ground.
THE ASSERTED ERRORS IN FACT FINDINGS CONCERNING GRAVE RISK

81. While the father’s counsel provided detailed submissions about this topic, those submissions may
be summarised as asserted errors by her Honour in making factual findings which were not
supporled by the evidence, or based on inadequate or inconclusive corroborative evidence, or that
the trial Judge erred in accepting the mother’s untested evidence on the topic of domestic violence
whilst rejecting other parts of her untested evidence. Counsel for the father also asserted that,
although her Honour correctly identified the standard of proof to be applied, she erred in failing to
have appropriate regard to that standard.

82. In order to examine this complaint, it is necessary we refer to the trial Judge’s reasons which
ultimately led to her Honour’s conclusion of grave risk to the child of physical and psychological
harm if returned to Norway. As we have already explained, it was common ground between the
parties that the proceedings would be heard “on the papers” and without cross-examination of any
witness. In her recitation of the evidence under the heading “Background facts” and later in her
reasons when considering “the defences” her Honour set out the history of alleged injuries
sustained by the mother and occasions when the parties and/or the mother sought counselling
assistance which the mother relied on to support her contention of grave risk.

83. The findings which ultimately led to her Honour’s conclusion of grave risk to the child of physical
and psychological harm if returned to Norway are found in paragraph 173 of the trial Judge’s
reasons, These findings are important and we set them out in full;

In summary, in relation to the mother’s allegations of verbal abuse and physical violence | am satisfied
that the father:

o Between December 2006 and February 2007 was verbally abusive and physically violent towards

the mother which prompted her to seek assistance from a domestic violence counsellor in February

2007.
e In March 2007 using a closed fist punched the mother in the face.

e On 20 November 2007, in the course of an argument, jabbed his finger in her eye which resulted in

an eye injury and the mother requiring treatment at hospital.

¢ On |4 May 2008 broke the mother’s arm,

o On 22 June 2008 pushed the mother into a wall which caused her arm to be re-broken.

o Attempted to strangle the mother which resulted in bruises to her face and ‘red strangling marks
around her neck’ as observed at the crisis centre.

o On 18 September 2008 physically assaulted the mother as a result of which he blackened her right
eye and bruised her left upper arm, which injuries were observed at a casualty clinic.

o On 15 December 2008 threatened to kill the mother.

84. At paragraph 174, her Honour referred to other evidence of the mother as follows:

While the mother, as I have already found, gave evidence of more pervasive violence, I have been unable

to conclude that this more pervasive violence occurred. However, even without the additional matters

deposed to by the mother being taken into account, the mother has satisfied me she has been the victim of

severe violence inflicted upon her by the father.

85. The conclusions about grave risk which the trial Judge drew, based on her factual findings, are
found in paragraphs 175 to 190 of her Honour’s reasons. We will refer to those conclusions in
greater detail when we examine the grave risk defences.

86. At the commencement of her reasons, the trial Judge, at paragraph 80, referred to the state of the
evidence before her. It is useful we again repeat the salient portion of that paragraph:

... The Central Authority submitted that where there is conflict in the evidence I would prefer the evidence

given by the father in preference to the mother’s.z\f]\’gile [ accept there are internal inconsistencies in
a.
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aspects of the mother’s evidence her evidence is not so compromised that I would be prepared to adopt
this approach. ...

87. Her Honour discussed the way the proceedings were conducted at paragraph 143 of her reasons
where she noted:

For reasons best known to them, the parties adopted the course of deciding against cross examination.
This has made resolution of this case and analysis of these risk issues very difficult. The father’s
concession put it beyond dispute there has been verbal and physical violence between the parents and
behaviour which would almost certainly have been psychologically harmful to the child.

88. The trial Judge indicated the specific approach she intended to take fo the voluminous evidence
relied on by the State Central Authority and the mother by noting:

... It would not aid the adjudication of these matters to recite in their entirety the various allegations and
denials. The approach I have determined upon is to recount some key elements which give the flavour of
the disputed evidence as well as to highlight where concessions were made, unchallenged evidence and
otherwise disputed facts which were corroborated by compelling evidence. (paragraph 140) (our
emphasis)

89. Her Honour then went on to say she proposed to deal with the evidence adopting the approach used
by Jordan J in Panayotides & Panayotides which we have set out in paragraph 68, having regard to
the comments of the Full Court in that case when the matter was subject of an appeal.

90. Also relevant to this discussion is her Honour’s explanation in paragraph 82 of her reasons. There
she said:

Fortunately in relation to a number of factual disputes there is independent evidence available to which it
is appropriate to attach significant weight. There is also a considerable amount of evidence from the
parties close friends and family members filed in support of their respective cases. Unless stated
differently this evidence is not sufficiently independent that it would be appropriate to attach to it the
degree of weight which would be required to resolve disputed evidence.

01, It is clear from her Honour’s explanation in paragraph 82 she rejected as having sufficient probative
weight to determine the serious issue of physical and psychological abuse much of the evidence
relied on, particularly by the father, which evidence included statements from his family members
and others who had seen him interact with the child.

92. Her Honour commenced her consideration of grave risk of physical or psychological harm, or
placing the child in an intolerable situation, at paragraph 138 of her reasons. Having been referred
to the relevant authorities on the burden of proof and the construction of reg 16 as expounded by
the High Court in DP v Commonwealth Central Authority [2001] HCA 39; (2001) 206 CLR 401,
her Honour further particularised the parties’ evidence of the incidents of domestic violence and, at
paragraph 142, noted the father’s denial of the majority of the mother’s allegations. In respect of
this evidence her Honour said:

... It his evidence were accepted the mother would be found to be the aggressor in their verbal and
physical altercations and he the victim of numerous rapes. He said she was a martial arts expert and that
as well as being violent to him, the mother threatened to harm the child on several occasions. It was his
evidence that: ‘On some occasions [the mother’s| aggression has resulted in all out brawls in which we
both suffered bodily injuries’. For example, he gave evidence he had twice suffered a black eye inflicted
by the mother.

93. At paragraph 145, the trial Judge set out the father’s account of the first domestic dispute between
the parties and noted that the mother denied that evidence.

94. The trial Judge recorded that the mother asserted the father repeatedly threatened to kill her if she
went to the police or told a doctor. The father denied the allegation. The father’s mother and sister
denied the mother informed them of these threats, or that they heard the father make the threats.

95. At paragraph 157, the (rial Judge dealt with the mother’s interaction with the father’s mother. Her
Honour observed the following about the father’s mother’s evidence:

219a.
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... I have no difficulty accepting her denial and accept that she tried to find a way, within the privacy of
the family, to help the parents resolve their marital discord but not at the expense of personal safety. The
father agreed that the parents discussed the violence in their marriage with his mother and that she
advised him he must not, no matter what hit the mother.

96. Commencing at paragraph 160, her Honour discussed in detail the evidence concerning the incident
on 14 May 2008 when the mother’s arm was broken.

97. At paragraph 162 of her reasons, the trial Judge recorded “there is no dispute that the mother’s arm
was broken and that the injury occurred during a violent altercation between her and the father”.
Her Honour observed that although the father said the mother pushed and attacked him, that
contrary to other incidents, he gave no evidence of the manner of attack or being afraid. Her
Honour noted the father was not injured, and it was only the following morning that he took the
mother to hospital and remained with her when she informed the doctor her arm was broken in a
fall.

98. Having referred to the hospital notes of 16 May 2008, which her Honour set out in full, at
paragraph 164, her Honour concluded:

... The evidence does not demonstrate that the father actions were in any way proportionate to the level of
aggression, which, if his evidence was accepted, had been initiated by the mother. His actions were
disproportionate to the situation and are very troubling.

09. At paragraph 166 and following, the trial Judge dealt with the incident on 22 June 2008 when the
mother’s arm was re-broken. Having set out both the mother and father’s versions of the incident

her Honour concluded:

... Again although some of the surrounding circumstances are in dispute there is no dispute that during an
argument the father pushed the mother, which is how she said she was injured. I am satisfied this is how
the mother’s arm was re-broken.

100. Her Honour then went on to deal with the mother’s evidence about the father’s asserted aggression
on the parties’ return to Norway, including her evidence that the father had struck both herself and
the child. Having recorded that the father denied ever assaulting the child her Honour said, at
paragraph 170:

... The frequency and the severity of beatings which the mother said the father inflicted upon the child
suggests that one at least of the numerous witnesses would have seen signs of physical abuse on the child.
That there are none persuades me that on this matter the mother’s evidence warrants considerable caution.

101. In dealing with the incident in which the mother attended a casualty clinic on 18 September 2008
when she suffered a black eye and bruising to her arm, the trial Judge noted the clinic notes did not
record the mother as having disclosed the father was also beating the child. Again the trial Judge
found, having regard to the father’s denial, and lack of corroborative evidence in relation to the
child, she was not satisfied that the father had assaulted the child.

102. After the mother’s arm was broken in May 2008 the trial Judge explained, at paragraph 150, that
the mother had again consulted the crisis centre. The statement from a Ms B at the Norwegian crisis
centre included her hearsay evidence that one of her colleagues had witnessed bruises to the
mother’s face and “red strangling marks around her neck”. Of Ms B’s evidence the trial Judge
observed:

... |Ms B] is independent of the parents and her evidence warrants reasonable weight. It corroborates the
mother’s evidence of physical abuse of her and her concern that the father’s verbally abusive behaviour
was also directed to their son. This evidence of the mother’s complaint and injury well prior to separation
tends to undermine the suggestion made by the Central Authority of in effect recent invention by the
mother of the father’s mistreatment of her and the child. (paragraph 150)

103. In his written summary of argument, counsel for the father submitted there were a number of
difficulties with the reliance placed by the trial Judge on Ms B’s evidence. He referred o the fact
that her statement was an unsworn document, that the father’s evidence disclosed no notes were
maintained by her organisation, the generzéiébgf the matters in her statement, a lack of reporting by
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strangling marks around her neck. However, as we will shortly explain in greater detail, we do not
think reliance on this evidence has vitiated the balance of her Honour’s factual findings in respect
of domestic violence perpetrated by the father on the mother.

110. It is timely at this point that we should repeat the caution sounded by the Full Court in De Lewinski
and Legal Aid Commission of New South Wales v Director-General, New South Wales Department
of Community Services (1997)_(1997) FL.C 92-737 (at 83,941) about the way applications are
prepared, particularly when in many cases the application will be dealt with without cross-
examination.

111. The father also seeks to challenge the trial Judge’s consideration of the events in March 2007 when
the mother asserted the father attacked her in the car. Having detailed the matters which her Honour
referred to in accepting the mother’s evidence on this basis, the father’s written submissions
criticise her Honour’s determination to accept the mother’s evidence without proper regard for the
father’s assertion that the mother made up incidents and the unspecified nature of other incidents
which the trial Judge appears to have accepted, Tt is asserted “that there is no compelling evidence
justifying the rejection of the sworn denial of [the father] on this point™.

112. Counsel for the father also complained that the trial Judge erred in considering as relevant the fact
the father did not, in his affidavit evidence, refer to an incident on 20 November 2007 when the
mother asserted she suffered an injury to her eye and the father’s mother took her to an outpatient
clinic.

113. At paragraph 118 of his submissions (p 28), counsel for the father differentiated between the
drawing of inferences in proceedings in Australia and those which pertain to a person in
circumstances such as the father from an overseas inquisitorial system. Counsel for the father
referred to inferences drawn by her Honour about the incident when the mother’s arm was broken
in May 2008.

114. Counsel for the father also submitted that the trial Judge’s conclusion in relation to the re-breaking
of the mother’s arm was “not a safe, necessary or compelling conclusion that on the evidence that
[the father] was responsible for breaking the [mother’s] arm”. Reference was made to the absence
of evidence from the mother’s father in respect of this incident. Like the earlier challenges, these
challenges were all directed to the assertion that the inferences drawn by the trial Judge were not
open to her Honour.

115. Complaint was also addressed by counsel for the father to the trial Judge’s acceptance of the
mother’s evidence in respect of an assault on 18 September 2008 in circumstances where, on the
father’s case presented by the State Central Authority, there was a fundamental factual conflict
which it is asserted was not resolved by her Honour. It is submitted that the mother’s evidence
should have been rejected by the trial Judge.

116. Tt is unnecessary for us to traverse each and every matter raised in the meticulous and detailed
submissions by counsel for the father. It is important to bear in mind these proceedings were not the
final hearing of the parenting dispute. No doubt in the parenting proceedings which the mother has
commenced in this Court, all of the relevant evidence will be fully tested. The complaints about the
trial Judge’s disregard for certain aspects of the voluminous evidence, such as the mother’s possible
selection in the wrestling championship, or her Honour’s findings that the father’s response to the
domestic violence was disproportionate, are without merit given the nature of these proceedings in
which the opportunity for testing of evidence is limited. We think it is important to record however
that a number of the submissions deal with incidents other than those detailed in paragraph 173 of
the trial Judge’s reasons, and the dissection of individual incidents and parts of the evidence of
those incidents without examination, as her Honour did, of the cumulative effect of all of the
evidence does not accurately reflect the reality of the domestic violence, which on the corroborated
evidence, the trial Judge found to be serious and concerning.

117. Senior counsel for the mother addressed each of the assertions made in counsel for the father’s
detailed written submissions orally.

118. Senior counsel for the mother submitted that her Honour’s reasoning was fully exposed in her
judgment. He further submitted that the trial Judge avoided “the error of treating adverse credit
findings on other issues as necessarily determinative” (transcript, 17 August 2010, p 62). He went
on to note that the evidence given by the mother had not been accepted by the trial Judge in some
instances, but rather her Honour had adopted a course of making findings “determined by the
existence of corroborative evidence™ (transcript, 17 August 2010, p 63).

119. Thus he submitted that her Honour had determined the issue applying an appropriate standard of
proof in dealing with each of the injuries spioied by the mother, that the mother’s injuries had been
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... “At its highest, the mother’s case must be that if she and the father lived together in the future, the child
might be at risk of witnessing or being caught up in domestic violence. As the father has indicated that he
has no wish to resume the relationship, and has suggested minimising contact between the parents, there
is no risk of harm to the child.’

129. Although, at paragraph 178, the trial Judge explained she had not accepted the mother’s evidence
that the father was physically violent to the child, she went on to note there had been serious verbal
and physical violence between the parents following the child’s birth while he was in their care.
Her Honour went on to record that:

... While the child probably did not see the father injure the mother, the likelihood is that he overheard
some perhaps all. Even though he was not directly involved, his presence in the home during violent
altercations between his parents placed him in a highly risky situation. ... (paragraph 178)

130. Her Honour thus concluded:

... Because the child was so young and dependant upon the mother (from whom he had never been
separated) as his primary carer, that she was so seriously abused and injured within his hearing was
psychologically abusive of him, (paragraph 178)

131, Her Honour went on to nofe that the type of violence was such that it could easily occur in a
situation “into which the child was drawn”,

132. Having made these findings, her Honour then turned to consider what might happen if the child
returned to Norway. There is no dispute that her Honour correctly recorded the provisions of the
relevant Norwegian legislation, nor is there any challenge to her conclusion that Norway has “a
well structured legislative and community framework for dealing with family law cases which
involve allegations of domestic violence” (reasons, paragraph 181).

133. The trial Judge, having referred in some detail to the protections available in both Norway and
Australia, noted that, up until the date of the hearing, there had been no reporting to relevant
authorities of the abuse in Norway, and in Australia reporting by the social worker from Westmead
Hospital had been ineffective. Her Honour’s findings on this topic are found at paragraph 189
which we now set out in full:

Although on return to Norway the mother would be likely to seek police protection and orders which on
their face would protect her and the child from the father and keep the child safe, I am not satisfied the
orders would achieve their intended effect. For the child, the reality would be that he would primarily be
reliant upon a personally isolated primary carer who historically has been unable to protect him from the
risk of harm discussed earlier. The mother’s personal isolation increases the gravity of risk of harm to the
child. This is because her isolation would mean that there would be few people intimately involved in her
and the child’s life who could themselves intervene if her will to take further necessary action failed her.
The evidence suggests that the violence which the father inflicted upon the mother ceased primarily
because the mother moved to another country. There is a real risk that the type of violence which the
father may inflict is not amenable to the type of constraints which the interim orders and the criminal law
would impose. In this regard it is noteworthy that even after the mother had removed herself and the child
from Norway the father’s threats to her continued. His threat to kill her is a threat with the potential of the
gravest consequences to her and the child. T am not confident that the father’s apology and his failure to
act in accordance with the threat, means it has abated.

134. Her Honour’s crucial findings on the topic are found at 190. After referring to her concern about the
ability of the father’s family to provide appropriate support for the mother her Honour concluded:

... In short, the totality of the evidence persuades me that if the child returned to Norway with the mother
there exists a grave risk of grave physical harm to the mother and a risk of commensurate severity of
physical and psychological harm to the child. While in Australia domestic violence has rarely been found
to bring this defence into play (see Murray v Director of Family Services ACT [1993] FamCA 103;
(1993) FLC 92-416, Zafiropoulos and the Secretary of the Department of Human Services State Central
Authority |2006] FamCA 466; (2006) FLC 93-264) T am persuaded that this is one of those rare occasions
where the facts support such an outcome. (paragraph 190).

224a.
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135. Her Honour thereafter considered whether the father’s family would be able to provide the

necessary emotional and practical support for the mother and found they would not.

136. At her commencement of discussion of “Grave risk of harm or an intolerable situation” at

paragraph 139 and following of her reasons, the trial Judge had set out the principles enunciated by
Gaudron, Gummow and Hayne JJ in DP v Commonwealth Central Authority, at paragraphs 40 to
43 of their reasons. We now set out those paragraphs and think it is also appropriate to include
paragraphs 44 and 45:

40. So far as reg 16(3)(b) is concerned, the first task of the Family Court is to determine whether
the evidence establishes that ‘there is a grave risk that [his or her] return ... would expose the
child to physical or psychological harm or otherwise place the child in an intolerable
situation’. If it does or if, on the evidence, one of the other conditions in reg 16 is satisfied,
the discretion to refuse an order for return is enlivened. There may be many matters that bear
upon the exercise of that discretion. In particular, there will be cases where, by moulding the
conditions on which return may occur, the discretion will properly be exercised by making an
order for return on those conditions, notwithstanding that a case of grave risk might
otherwise have been established. Ensuring not only that there will be judicial proceedings in
the country of return but also that there will be suitable interim arrangements for the child
may loom large at this point in the inquiry. If that is to be done, however, care must be taken
to ensure that the conditions are such as will be met voluntarily or, if not met voluntarily, can
readily be enforced.

‘Narrow construction’?

41,

42,

In the judgment of the Full Court of the Family Court which gives rise to the first of the matters
now under consideration (DP v Commonwealth Central Authority) it was said that there is a ‘strong
line of authority both within and out of Australia, that the reg 16(3)(b) and (d) exceptions are to be
narrowly construed’. Exactly what is meant by saying that reg 16(3)(b) is to be narrowly construed
is not self-evident. On its face reg 16(3)(b) presents no difficult question of construction and it is
not ambiguous. The burden of proof is plainly imposed on the person who opposes return. What
must be established is clearly identified: that there is a grave risk that the return of the child would
expose the child to certain types of harm or otherwise place the child in ‘an intolerable situation’.
That requires some prediction, based on the evidence, of what may happen if the child is returned.
In a case where the person opposing return raises the exception, a court cannot avoid making that
prediction by repeating that it is not for the courts of the country to which or in which a child has
been removed or retained to inquire into the best interests of the child. The exception requires
courts to make the kind of inquiry and prediction that will inevitably involve some consideration of
the interests of the child.

Necessarily there will seldom be any certainty about the prediction. It is essential, however, to
observe that certainty is not required: what is required is persuasion that there is a risk which
warrants the qualitative description ‘grave’. Leaving aside the reference to ‘intolerable situation’,
and confining attention to harm, the risk that is relevant is not limited to harm that will actually
occur, it extends to a risk that the return would expose the child to harm.

. Because what is to be established is a grave risk of exposure to future harm, it may well be true to

say that a court will not be persuaded of that without some clear and compelling evidence. The bare
assertion, by the person opposing return, of fears for the child may well not be sufficient to
persuade the court that there is a real risk of exposure to harm.

. These considerations, however, do not warrant a conclusion that reg 16(3)(b) is to be given a

‘narrow’ rather than a ‘broad’ construction. There is, in these circumstances, no evident choice to
be made between a ‘narrow’ and ‘broad’ construction of the regulation. If that is what is meant by
saying that it is to be given a ‘narrow construction’ it must be rejected. The exception is to be given
the meaning its words require.

. That is not to say, however, that reg 16(3)(b) will find frequent application. It is well-nigh

inevitable that a child, taken from one country to another without the agreement of one parent, will
suffer disruption, uncertainty and anxiety. That disruption, uncertainty and anxiety will recur, and
may well be magnified, by having to return to the country of habitual residence. Regulation 16(3)
(b) and Art 13(b) of the Convention intend to refer to more than this kind of result when they speak
of a grave risk to the child of exposure to physical or psychological harm on return. (footnotes
omitted, original emphasis) 2954,
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137. The principles clearly set out how the grave risk and intolerable situation defences are to be
considered, and paragraph 45 emphasises the limitations on reliance on those defences.

138. We accept the submission made on behalf of the father that the authorities both in Australia and
overseas on the question of grave risk or intolerable situation do not readily admit a clear statement
of principle but rather tend, understandably, to turn on the facts before a trial Judge dealing with a
return application.

139. In Zafiropoulos & The Secretary of the Department of Human Services State Central Authority,
Kay, Coleman and Warnick JJ conducted an extensive review of the cases dealing with the grave
risk exception to return and concluded, at 80,507:

...ultimately the final decision appears to come back to the words of Gleeson CJ in DP v Cth Central
Authority [2001 | HCA 39; (2001) 206 CLR 401, 407-408, at par 9 that:

“The meaning of the regulation is not difficult to understand. The problem in a given case is more likely
to be found in making required judgment. That is not a problem of construction, it is a problem of
application.”

140. The problem of application is that it may often involve a careful balancing of relevant
considerations having regard to the purpose for which the Convention was established, and the
giving due recognition of the systems and protections afforded by the country from which the child
was removed or wrongfully retained. Appropriate recognition must be afforded to the serious and
invidious nature of domestic violence, its effect on the victim and the corresponding actual or
potential effect on a child, or the consequences of requiring the returning child (and perhaps a
primary care giver) being isolated and living in impoverished circumstances until parenting
proceedings are determined.

141. In these circumstances, we see little utility in discussing cases where a return has been refused on
the basis of grave risk of physical or psychological harm and those where, notwithstanding
evidence of domestic violence, grave risk has not been found or, if found, the discretion to dismiss
the application has not been exercised. We note those cases range from exireme domestic violence
perpetrated on both a mother and child such as in Re: F (A Minor: Abduction: Rights of Custody
Abroad) (1995) 3 All ER 641 to facts such as found in Zafiropoulos.

142. We think the problems which confront a judge such as confronted the trial Judge in this case were
eloquently explained by Hale LJ (as her Ladyship then was) in her dissenting judgment in TB v JB
(Abduction: grave riskof harm) [2001] 2 FLR 515 at paragraphs 43 & 44 and 57 & 59 as follows:

[43] ... when the Hague Convention was first drafted, the paradigm abductor was not the children’s
primary carer, but the other parent who ‘snatched’ them away from her. Hence a deliberate distinction
was drawn between rights of custody and rights of access. Summary return was not the remedy to protect
mere rights of access. Now, however, in 72% of cases, the abductor is the primary carer: the parent who
has always looked after the children, upon whom the children rely for all their basic needs, and with
whom their main security lies. The other parent is using the Hague Convention essentially to protect his
rights of access. He can do this because “rights of custody” include the right to veto travel abroad, and
most such parents now enjoy that right. But return to the home country may be a sledge hammer to crack
a nut, because however much the children need contact with the other parent, they need a secure happy
home with a competent and caring parent even more. There is often good reason to believe that the home
country will allow them all to emigrate. It is therefore regarded as a real risk by the Hague Conference
that spurious Art 13(b) defences will be raised in such cases: there is equally a real risk that the courts of
the requested states will either succumb too readily to such defences, out of the kindness of their hearts
and a natural reluctance to do anything which does not appear to them to be in the best interests of the
children, or alternatively become unsympathetic and fail to recognise those few which should succeed.

[44] Tt is important to remember that the risks in question are those faced by the children, not by the
parent. But those risks may be quite different depending upon whether they are returning to the home
country where the primary carer is the ‘left behind’ parent or whether they are returning to a home
country where their primary carer will herself face severe difficulties in providing properly for their
needs. Primary carers who have fled from abuse and maltreatment should not be expected to go back to it,
if this will have a seriously detrimental effect upon the children. We are now more conscious of the
effects of such treatment, not only on the immediate viclims but also on the children who witness it...
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particularly relevant to this matter. Their Honours, after referring to Canadian and English
decisions, explained:

It is impossible to identify any specific and detailed criteria which govern the exercise of the power
whereby the Court may impose such conditions on the removal of the child ‘as the court considers to be
appropriate to give effect to the Convention’. Many of the criteria which may be applicable in a particular
case are illustrated in the above passages from the Canadian and English decisions. The basic proposition
is that, like other discretionary powers given in such terms, the Court has to exercise discretion judicially,
having regard to the subject matter, scope and purpose of the Regulations. (footnote omitted)

160. There is no suggestion that the trial Judge’s recording of the father’s proposals for financial support
on the mother’s return were anything but accurately recorded by her Honour.

161. Her Honour’s conclusion on the question of conditions is set out in paragraph 200 of her reasons as
follows:

As must be clear from my findings made in consideration of the defences I am not satisfied that it is
possible to construct enforceable conditions for the child’s return which would moderate the gravity of
the risk of harm to the child to a level which would reasonably address his safety needs or place him in
anything other than an intolerable situation.

162. Prior to reaching these conclusions her Honour had extensively canvassed the evidence in relation
{o the incidents of domestic violence, and legal and other support which would be available to the
mother on her return. We have already discussed her Honour’s conclusions that the mother would
be in a financially vulnerable position notwithstanding the offers of support made by the father.

163. We are satisfied her Honour thoroughly canvassed and took into account the availability of
protective orders which could be made in favour of the mother in Norway. We accept her Honour’s
conclusion, that she could not craft conditions which would overcome the vulnerability suffered by
the mother as a result of the prior domestic violence, or which would result in satisfactory living
arrangements for the mother and the child where the mother who had no access to social security
benefits and would be isolated with lack of family support, was open to her on the evidence.
Accordingly we satisfied this complaint is not established.

164. We think it important that we again emphasise in dealing with this ground that the State Central
Authority chose not to appeal her Honour’s orders, nor did they participate in the appeal. Thus we
did not have the benefit of any submissions on the type of conditions, if any, which could have
alleviated risk of harm to the child or the child being placed in an intolerable situation. We may
infer the State Central Authority too found her Honour’s reasoning on intolerable situation, and
lack of conditions which could overcome that situation, satisfactory.

165. No ground of appeal having been established, the father’s appeal must be dismissed.

COSTS

166. At the conclusion of the appeal we sought submissions from each party in respect of costs. Senior
counsel for the mother sought, in the event the appeal was dismissed, that the father pay the
mother’s costs. Senior counsel for the mother advised us the mother was on legal aid, a relevant
factor for us to take into account.

167. The father’s counsel sought if the appeal was dismissed that no order for costs should be made
having regard to the circumstances of the case and the nature of the issues agitated.

168. Section 117AA of the Act deals with costs in respect of proceedings under the regulations. We did
not have the benefit of argument as to whether this section applies in the case of an appeal or only
at first instance. However, as we will now explain, that consideration is irrelevant to our
determination. Section 117AA provides as follows:

(1) In proceedings under regulations made for the purposes of Part XIIIAA, the court can only make an
order as to costs (other than orders as to security for costs):

(a) in favour of a party who has been substantially successful in the proceedings; and

(b) against a person or bady who holds or held an office or appointment under those regulations and is a
party to the proceedings in that capacity. 2203
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(2) However, the order can only be made in respect of a part of the proceedings if, during that part, the
party against whom the order is to be made asserted a meaning or operation of this Act or those
regulations that the court considers:

(a) is not reasonable given the terms of the Act or regulations; or

(b) is not convenient to give effect to Australia's obligations under the Convention concerned, or to obtain
for Australia the benefits of that Convention.

(3) In proceedings under regulations made for the purposes of section 111B, the court can also make an
order as to costs that is:

(a) against a party who has wrongfully removed or retained a child, or wrongfully prevented the exercise
of rights of access (within the meaning of the Convention referred to in that section) to a child; and

(b) in respect of the necessary expenses incurred by the person who made the application, under that
Convention, concerning the child.

169. Whether we were determining costs under this provision or the costs under s 117 of the Act, we are
satisfied in the circumstances of this case that there should be no order for costs, and each party
should pay their own costs of and incidental to the proceedings.

I certify that the preceding one hundred and sixty nine (169) paragraphs are a true copy of the
reasons for judgment of the Honourable Full Court delivered on 5 November 2010

Associate;

Date: 5 November 2010

AustLIT; Copyright Policy | Disclaimers | Privacy Policy, | Feedback
URL: http://wwiv.austlii.edu.au/au/cases/cth/FamCAFC/2010/221 .html
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The application concerned a child born in 2007 in Norway to an Australian mother and a
Norwegian father. The parents had married in Australia in November 2006 and moved to
Norway in December 2006. Except for holidays in Australia, this is where they lived until
the child's removal in November 2008.

The marriage was characterised by domestic violence. On 27 November 2008 the
mother left Norway with the child without the father's knowledge and travelled to
Australia. The father applied for the return of the child on 19 March 2009.
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Removal wrongful and return refused; Article 13(1)(b) had been proved to the standard
required under the Convention.

Grave Risk - Art. 13(1)(b)

The mother alleged various incidents of physical and verbal abuse commencing in
February 2006. These included being punched in the face, jabbed in the eye, pushed
against a wall and strangled. As a result of the father's violence, she broke her arm
twice and experienced haematoma on her arm and around her eye. During a telephone
conversation in December 2008 the father threatened to kill the mother, the child and
her parents.

The Court accepted the trial judge's findings of abuse except for the mother's allegation
that the father attempted to strangle her. This was based on hearsay evidence from a
worker at the crisis centre which the mother attended. The trial judge was wrong to
attach "reasonahle weight" to this unsworn statement. However, the inclusion of this
incident in the trial judge's findings of fact did not undermine her overall conclusion that
the father had verbally and physically abused the mother.

The Court criticised the trial judge for conflating the risk of psychological harm and the
risk of physical harm to the child. The trial judge had rejected the mother's allegation
that the father had physically harmed the child but determined that violence against the
mother in earshot of the child was sufficient to cause a grave risk of psychological
harm. Her conclusion that returning the child to Norway would expose him to a grave
risk of physical and psychological harm was therefore unsafe.

Notwithstanding the Court's concerns, it accepted the trial judge’s finding that returning
the child to Norway would place him in an intolerable situation. The mother would be in
a financially precarious position in Norway. She would not be entitled to social security
benefits and any earnings based on her past employment would be unlikely to meet the
shortfall between her housing and other costs and the child support provided by the
father.

Furthermore, she would be without emotional support, isolated and fearful of the
father's violence following his threat to kill her. In addition, the Court regarded the
decision of the State Central Authority not to appeal as persuasive. As the child was
dependent on the mother for all his needs, a return to Norway would place him in an
intolerable situation.

Undertakings

The Court accepted the conclusion of the trial judge that no undertakings would be

sufficient to mitigate the vulnerahility and financial hardship of the mother and thus
233a.
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prevent the child being placed in an intolerable situation on his return to Norway.

Role of the Central Authorities - Aris 6 - 10

Australia was the only Contracting State where the Central Authority applied as the
applicant. Hence the father was not a party to the proceedings at first instance, the
application being made by the Central Authority. However, the Central Authority declined
to appeal against the decision. As a result, the father brought the appeal in his own
name.

Procedural Matters

The father alleged that he had been denied procedural fairness before the trial judge
because, without his knowledge or consent, the proceedings had been conducted 'on
the papers' and without any cross-examination.

The Court accepted that the father had received initially misleading and perhaps
deficient information from the Commonwealth Central Authority but was not satisfied
that the advice received, taken as a whole, denied him procedural fairness. An e-mail
from the Central Authority's counsel clarified what otherwise might have been
misleading.

There was no obligation on a trial judge to go beyond the case presented by the father
and to require evidence that he was aware that, if independently represented, he may
instruct counsel to seek cross-examination of the party opposing return.

Counsel for the Central Authority made it clear in an e-mail to the father that the case
would be conducted "on the papers" and that cross-examination of the mother was
unlikely to cause her to depart from her evidence. The decision not to cross-examine the
evidence of the parents was made by both counsels and could have been overruled by
the trial judge, had she thought it essential.

Authors of the summary: Jamie Yule & Peter VicEleavy

» Economie Factors
» Ausiralian and New Zealand Case Law

> Undertakings
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UNPUBLISHED OPINION
PETERSON, Judge.

*1 In this appeal from a district court order dismissing
appellant-wife's petition to dissolve the parties' marriage,
wife argues that the district court (a) erred in ruling
that wife did not accomplish service of her petition
on August 31, 2010, under Minnesota Law and
the Hague Service Convention; (b) misunderstood
Norwegian law when it ruled that respondent-husband's

application for a Norwegian divorce license precluded
wife's Minnesota dissolution proceeding and, in any
event, the Minnesota dissolution proceeding preceded the
Norwegian proceeding and the Minnesota proceeding
should have been given precedence; and (c) should have
allowed wife to proceed in Minnesota on a forum non
conveniens basis. We reverse and remand.

FACTS

The parties were married in 1984, and they have three
children. Only the youngest child was a minor when
the dissolution proceeding began. During the marriage,
husband earned two doctorate degrees, and wife stayed
home to care for the children. In 2006, the family relocated
from Minnesota to Norway.

In 2009, wife and the minor child returned to Minnesota.
Soon after, the parties decided to divorce. Under
Norwegian law, before a dissolution may be granted, the
parties must file for and be granted a legal separation and
live apart for at least one year. The parties submitted a
joint application for legal separation in Norway, and, on
August 31, 2009, they were granted a separation license.
In July 2010, husband applied for a divorce license in

Norway. No hearing was held regarding the issuance of

the divorce license. !

Dissolution of the marriage was
the sole purpose of the divorce-license proceeding under
Norwegian law, and no adjudication of child custody,

property, or spousal maintenance was contemplated.

On August 27, 2010, wife filed a summons and a petition
for dissolution of marriage in Ramsey County District
Court. An affidavit of personal service, filed on September
29, 2010, states that the affiant served the summons and
petition on husband on August 31, 2010, by placing
copies of the documents in husband's mailbox in Norway
according to Norwegian law. Husband claims that the
documents were placed in the wrong mailbox. A second
affidavit of personal service, filed on October 18, 2010,
states that, on October 8, 2010, the affiant served wife's
summons and petition for dissolution on husband by
handing the documents to him personally in Norway,
which is considered due and proper service under the laws
of Norway.
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On September 30, 2010, the parties were granted a divorce
license in Norway. In an October 4, 2010 letter, husband
notified the Minnesota District Court that the parties were
granted a divorce license in Norway on September 30,
2010.

A district court referee determined that Minn.Stat.
§ 518.11(a) (2010) required that wife's summons and
petition be served upon husband personally and that
placing the summons and petition in husband's mailbox
was not personal service. The referee concluded that
the district court lacked jurisdiction over the Minnesota
dissolution proceeding because the Minnesota proceeding
was commenced by personal service of the summons
and petition on husband on October 8, 2010, which
was after the proceeding in Norway was commenced
and concluded. The district court confirmed the referee's
order, and wife moved for reconsideration.

*2  Upon the motion for reconsideration, the
referee found that “[tjhe Minnesota divorce proceeding
commenced October 8, 2010, when the Summons and
Petition for Dissolution of Marriage were personally
served upon Husband.” The referee further found that
when the Minnesota proceeding commenced, there was
a pending proceeding in Norway, the divorce had
already been granted, and the Norwegian court has
jurisdictional primacy. In an attached memorandum, the
referee explained:

Minnesota law, not the

Hague Convention, controls
commencement of a dissolution
proceeding. Personal service—that
i1s, service in hand delivered to
the person of the Respondent (not
substitute service, not abode service,
not service by mail or service by
publication)—is necessary wherever
in the world that person may be
found, unless that person is in a war
zone, failed state, or in some other
manner beyond personal service. In
such case, upon proper application
the Court approves
alternate means.

service by

The referee recommended that the motion to reconsider
be denied, and the district adopted the
recommendation.

court

DECISION

This court reviews legal issues concerning jurisdiction
de novo. McLain v. McLain, 569 N.W.2d 219, 222
(Minn.App.1997), review denied (Minn. Nov. 18, 1997).
The Minnesota marital-dissolution statute provides:

(a) Unless a [dissolution] proceeding is brought by
both parties, copies of the summons and petition
[for dissolution of marriage] shall be served on the
respondent personally.

(b) When service is made out of this state and within
the United States, it may be proved by the affidavit
of the person making the same. When service is made
without the United States it may be proved by the
affidavit of the person making the same, taken before
and certified by any United States minister, charge
d'affaires, commissioner, consul or commercial agent,
or other consular or diplomatic officer of the United
States appointed to reside in such country, including
all deputies or other representatives of such officer
authorized to perform their duties; or before an officer
authorized to administer an oath with the certificate of
an officer of a court of record of the country wherein
such affidavit is taken as to the identity and authority
of the officer taking the same.

Minn.Stat. § 518.11 (2010).

Under section 518.11(a), wife was required to serve the
summons and petition on husband personally. And under
section 518.11(b), because husband was served outside
the United States, wife was permitted to prove service by
the affidavit of the person who made the service if the
affidavit was taken before and certified by one of several
specifically identified officials. But section 518.11 does not
specify how personal service is to be effected.

The Minnesota Rules of Civil Procedure specify how
personal service is to be made when the person served is
outside the United States. The rules state:
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Unless otherwise provided by law, service upon an
individual other than an infant or an incompetent
person, may be effected in a place not within the state:

*3 (1) by any internationally agreed means reasonably

calculated to give notice, such as those means
authorized by the Hague Convention on the Service
Abroad of Judicial and Extrajudicial DocumentsJ.]

Minn. R. Civ. P. 4.04(c).

There is no dispute that personal service of wife's
dissolution petition upon husband was required and
that husband was served outside the United States.
The United States Supreme Court has considered when
service is compatible with the Convention on Service
Abroad of Judicial and Extrajudicial Documents in
Civil and Commercial Matters, November 15, 1965, 20
U.S.T. 361 (Hague Service Convention). Volkswagenwerk
Aktiegnesellschaft v. Schlunk, 486 U.S. 694, 108 S.Ct.
2104, 100 L.Ed.2d 722 (1988). In Schlunk, the Supreme
Court explained:

The Hague Service Convention
is a multilateral treaty that was
formulated in 1964 by the Tenth
Session of the Hague Conference
of Private International Law.
The Convention revised parts of
the Hague Conventions on Civil
Procedure of 1905 and 1954. The
revision was intended to provide a
simpler way to serve process abroad,
to assure that defendants sued in
foreign jurisdictions would receive
actual and timely notice of suit, and

to facilitate proof of service abroad.

Id. at 698, 108 S.Ct. at 2107.

The Supreme Court explained further that “[b]y virture of
the Supremacy Clause, U.S. Const., Art. VI, the [Hague

Footnotes

Service] Convention pre-empts inconsistent methods of
service prescribed by state law in all cases to which it
applies.” Id. at 699, 108 S.Ct. at 2108. Finally, the Supreme
Court explained that “[i]f the internal law of the forum
state defines the applicable method of serving process as
requiring the transmittal of documents abroad, then the
Hague Service Convention applies.” Id. at 700, 105 S. Ct
at 2108. Thus, because husband was in Norway when wife
attempted service, the applicable method of service under
Minn.Stat. § 518.11 and Minn. R. Civ. P. 4.04(¢c) required
the transmittal of documents abroad, and the district
court erred in determining that the Hague Convention
does not control the manner of service. See Hammond
v. Hammond, 708 S.E.2d 74, 79 (N.C.2011) (stating that
Hague Service Convention “procedures must be followed
in all cases where there is occasion to transmit judicial
or extrajudicial document for service abroad™) (quotation
omitted).

Because we hold that the district court erred in
determining that the Hague Convention does not control
the manner of service, we reverse and remand for a
determination whether wife's attempted service on August
31, 2010, complied with the Hague Service Convention
and, if it did, whether the district court has jurisdiction.
We decline to address wife's additional arguments
regarding the nature and effect of the proceedings in
Norway and whether Minnesota is a convenient forum
for the dissolution action because those issues have not
been addressed by the district court. See Thiele v. Stich,
425 N.W.2d 580, 582 (Minn.1988) (stating that “reviewing
court must generally consider only those issues that
the record shows were presented and considered by the
[district] court in deciding the matter before it” (quotation
omitted)).

*4 Reversed and remanded.

All Citations

Not Reported in N.W.2d, 2012 WL 254496

1 The parties dispute whether wife was served with husband's application for the divorce license. In a January 21, 2011 letter
to the district court referee, husband's counsel asserts that the Norwegian court notified wife of the divorce proceeding
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with a document dated September 2, 2010. In our review of the file, we have not found any document from the Norwegian
court that notifies wife of the divorce-license proceeding.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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home did not offer a suitable mental and educational environment.

The Court also pointed out that in the divorce proceedings, the Belgian courts had set
the children's principal residence with the father on a provisional basis.

It concluded that the father had proved that returning the children to the mother would
expose them to a grave physical and mental risk whereas the Public Prosecutor's Office
had not established that adequate measures had been taken to secure the children's

protection after their return.

Objections of the Child to a Return - Art. 13(2)

The Court observed that the girls, then aged 11 and 13, had been interviewed in the
lower-court proceedings, and on that occasion had clearly stated their wish to live with
their father.

Author of the summary: Aude Fiorini
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CONVENTION ON THE CIVIL ASPECTS
OF INTERNATIONAL CHILD ABDUCTION

(Concluded 25 October 1980)
The States signatory to the present Convention,

Firmly convinced that the interests of children are of paramount importance in
matters relating to their custody,

Desiring to protect children internationally from the harmful effects of their wrongful
removal or retention and to establish procedures to ensure their prompt return to the
State of their habitual residence, as well as to secure protection for rights of access,

Have resolved to conclude a Convention to this effect, and have agreed upon the
following provisions -

Article 1
The objects of the present Convention are —
a) to secure the prompt return of children wrongfully removed to or retained
in any Contracting State;
and
b) to ensure that rights of custody and of access under the law of one
Contracting State are effectively respected in the other Contracting States.

[***]

Article 13
Notwithstanding the provisions of the preceding Article, the judicial or
administrative authority of the requested State is not bound to order the return of
the child if the person, institution or other body which opposes its return establishes
that —
a) the person, institution or other body having the care of the person of the
child was not actually exercising the custody rights at the time of removal or
retention, or had consented to or subsequently acquiesced in the removal or
retention; or
b) there is a grave risk that his or her return would expose the child to physical
or psychological harm or otherwise place the child in an intolerable situation.
The judicial or administrative authority may also refuse to order the return of
the child if it finds that the child objects to being returned and has attained an
age and degree of maturity at which it is appropriate to take account of its
views.

242a.



In considering the circumstances referred to in this Article, the judicial and
administrative authorities shall take into account the information relating to the
social background of the child provided by the Central Authority or other competent
authority of the child's habitual residence.

[***]

Article 16
After receiving notice of a wrongful removal or retention of a child in the sense of
Article 3, the judicial or administrative authorities of the Contracting State to which
the child has been removed or in which it has been retained shall not decide on the
merits of rights of custody until it has been determined that the child is not to be
returned under this Convention or unless an application under this Convention is not
lodged within a reasonable time following receipt of the notice.

[***]
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1 MINNESOTA STATUTES 2020 518.552

518.552 MAINTENANCE.

Subdivision 1. Grounds. In a proceeding for dissolution of marriage or legal separation, or in a proceeding
for maintenance following dissolution of the marriage by a court which lacked personal jurisdiction over
the absent spouse and which has since acquired jurisdiction, the court may grant a maintenance order for
either spouse if it finds that the spouse seeking maintenance:

(a) lacks sufficient property, including marital property apportioned to the spouse, to provide for
reasonable needs of the spouse considering the standard of living established during the marriage, especially,
but not limited to, a period of training or education, or

(b) is unable to provide adequate self-support, after considering the standard of living established during
the marriage and all relevant circumstances, through appropriate employment, or is the custodian of a child
whose condition or circumstances make it appropriate that the custodian not be required to seek employment
outside the home.

Subd. 2. Amount; duration. The maintenance order shall be in amounts and for periods of time, either
temporary or permanent, as the court deems just, without regard to marital misconduct, and after considering
all relevant factors including:

(a) the financial resources of the party seeking maintenance, including marital property apportioned to
the party, and the party's ability to meet needs independently, including the extent to which a provision for
support of a child living with the party includes a sum for that party as custodian;

(b) the time necessary to acquire sufficient education or training to enable the party seeking maintenance
to find appropriate employment, and the probability, given the party's age and skills, of completing education
or training and becoming fully or partially self-supporting;

(c) the standard of living established during the marriage;

(d) the duration of the marriage and, in the case of a homemaker, the length of absence from employment
and the extent to which any education, skills, or experience have become outmoded and earning capacity
has become permanently diminished;

(e) the loss of earnings, seniority, retirement benefits, and other employment opportunities forgone by
the spouse seeking spousal maintenance;

(f) the age, and the physical and emotional condition of the spouse seeking maintenance;

(g) the ability of the spouse from whom maintenance is sought to meet needs while meeting those of
the spouse seeking maintenance; and

(h) the contribution of each party in the acquisition, preservation, depreciation, or appreciation in the
amount or value of the marital property, as well as the contribution of a spouse as a homemaker or in
furtherance of the other party's employment or business.

Subd. 3. Permanency of award. Nothing in this section shall be construed to favor a temporary award
of maintenance over a permanent award, where the factors under subdivision 2 justify a permanent award.

Where there is some uncertainty as to the necessity of a permanent award, the court shall order a
permanent award leaving its order open for later modification.

Official Publication of the State of Minnesota
Revisor of Statutes
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518.552 MINNESOTA STATUTES 2020 2

Subd. 4. Reopening maintenance awards. Section 518.145, subdivision 2, applies to awards of spousal
maintenance.

Subd. 5. Private agreements. The parties may expressly preclude or limit modification of maintenance
through a stipulation, if the court makes specific findings that the stipulation is fair and equitable, is supported
by consideration described in the findings, and that full disclosure of each party's financial circumstances
has occurred. The stipulation must be made a part of the judgment and decree or a post-decree stipulated
order. The parties may restore the court's authority or jurisdiction to award or modify maintenance through
a binding stipulation.

Subd. 6. Cohabitation. (a) Spousal maintenance may be modified pursuant to section 518A.39,
subdivision 2, based on the cohabitation by the maintenance obligee with another adult following dissolution
of the marriage. The modification may consist of a reduction, suspension, reservation, or termination of
maintenance. In determining if maintenance should be modified due to cohabitation, the court shall consider:

(1) whether the obligee would marry the cohabitant but for the maintenance award;

(2) the economic benefit the obligee derives from the cohabitation;

(3) the length of the cohabitation and the likely future duration of the cohabitation; and

(4) the economic impact on the obligee if maintenance is modified and the cohabitation ends.

(b) The court must not modify a maintenance award based solely on cohabitation if a marriage between
the obligee and the cohabitant would be prohibited under section 517.03, subdivision 1, clause (2) or (3). A
modification under this subdivision must be precluded or limited to the extent the parties have entered into
a private agreement under subdivision 5.

(c) A motion to modify a spousal maintenance award on the basis of cohabitation may not be brought
within one year of the date of entry of the decree of dissolution or legal separation that orders spousal
maintenance, unless the parties have agreed in writing that a motion may be brought or the court finds that
failing to allow the motion to proceed would create an extreme hardship for one of the parties.

History: 1978 ¢ 772 s 51; 1979 ¢ 2595 26, 1982 ¢ 535 s 1; 1985 ¢ 266 s 2; 1986 ¢ 444, 1988 c 668 s
19,1989 ¢ 248 s 7, 2015c30art1s8; 2016 c 1325 1

Official Publication of the State of Minnesota
Revisor of Statutes
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1 MINNESOTA STATUTES 2020 518D.302

518D.302 ENFORCEMENT UNDER HAGUE CONVENTION.

Under sections 518D.301 to 518D.317 a court of this state may enforce an order for the return of the
child made under the Hague Convention on the Civil Aspects of International Child Abduction as if it were

a child custody determination.

History: /1999c 745 2

Official Publication of the State of Minnesota
Revisor of Statutes
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1 MINNESOTA STATUTES 2020 518D.207

518D.207 INCONVENIENT FORUM.

(a) A court of this state which has jurisdiction under this chapter to make a child custody determination
may decline to exercise its jurisdiction at any time if it determines that it is an inconvenient forum under the
circumstances and that a court of another state is a more appropriate forum. The issue of inconvenient forum
may be raised upon motion of a party, the court's own motion, or request of another court.

(b) Before determining whether it is an inconvenient forum, a court of this state shall consider whether
it is appropriate for a court of another state to exercise jurisdiction. For this purpose, the court shall allow
the parties to submit information and shall consider all relevant factors, including:

(1) whether domestic violence has occurred and is likely to continue in the future and which state could
best protect the parties and the child;

(2) the length of time the child has resided outside this state;

(3) the distance between the court in this state and the court in the state that would assume jurisdiction;
(4) the relative financial circumstances of the parties;

(5) any agreement of the parties as to which state should assume jurisdiction;

(6) the nature and location of the evidence required to resolve the pending litigation, including testimony
of the child;

(7) the ability of the court of each state to decide the issue expeditiously and the procedures necessary
to present the evidence; and

(8) the familiarity of the court of each state with the facts and issues in the pending litigation.

(c) If a court of this state determines that it is an inconvenient forum and that a court of another state is
a more appropriate forum, it shall stay the proceedings upon condition that a child custody proceeding be
promptly commenced in another designated state and may impose any other condition the court considers
just and proper.

(d) A court of this state may decline to exercise its jurisdiction under this chapter if a child custody
determination is incidental to an action for marriage dissolution or another proceeding while still retaining
jurisdiction over the marriage dissolution or other proceeding.

History: 1999c 74s 7

Official Publication of the State of Minnesota
Revisor of Statutes
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TITLE 22. FOREIGN RELATIONS AND INTERCOURSE

CHAPTER 97. INTERNATIONAL CHILD ABDUCTION REMEDIES

22 USC § 9001 et. seq.
(International Child Abduction
Remedies Act — ICARA)

§ 9001. Findings and
declarations

(@) Findings. The Congress makes the
following findings:

(1) The international abduction or
wrongful retention of children is harmful
to their well-being.

(2) Persons should not be permitted to
obtain custody of children by virtue of
their wrongful removal or retention.

(3) International abductions and
retentions of children are increasing,
and only concerted cooperation
pursuant to an international agreement
can effectively combat this problem.

(4) The Convention on the Civil
Aspects of International Child
Abduction, done at The Hague on
October 25, 1980, establishes legal
rights and procedures for the prompt
return of children who have been
wrongfully removed or retained, as well
as for securing the exercise of visitation
rights. Children who are wrongfully
removed or retained within the meaning
of the Convention are to be promptly
returned unless one of the narrow
exceptions set forth in the Convention
applies. The Convention provides a
sound treaty framework to help resolve
the problem of international abduction
and retention of children and will deter
such wrongful removals and retentions.

(b) Declarations. The Congress makes
the following declarations:

(1) It is the purpose of this Act to
establish procedures for the
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implementation of the Convention in the
United States.

(2) The provisions of this Act are in
addition to and not in lieu of the
provisions of the Convention.

(8) In enacting this Act the Congress
recognizes--

(A) the international character of the
Convention; and

(B) the need for uniform international
interpretation of the Convention.

(4) The Convention and this Act
empower courts in the United States to
determine only rights under the
Convention and not the merits of any
underlying child custody claims.

§ 9002. Definitions

For the purposes of this Act--

(1) the term "applicant" means any
person who, pursuant to the
Convention, files an application with the
United States Central Authority or a
Central Authority of any other party to
the Convention for the return of a child
alleged to have been wrongfully
removed or retained or for
arrangements for organizing or securing
the effective exercise of rights of access
pursuant to the Convention;

(2) the term "Convention" means the
Convention on the Civil Aspects of
International Child Abduction, done at
The Hague on October 25, 1980;

(8) the term "Parent Locator Service"
means the service established by the
Secretary of Health and Human
Services under section 453 of the Social
Security Act (42 U.S.C. 653);

(4) the term "petitioner" means any
person who, in accordance with this
Act, files a petition in court seeking
relief under the Convention;



(5) the term "person" includes any
individual, institution, or other legal
entity or body;

(6) the term "respondent” means any
person against whose interests a
petition is filed in court, in accordance
with this Act, which seeks relief under
the Convention;

(7) the term "rights of access" means
visitation rights;

(8) the term "State" means any of the
several States, the District of Columbia,
and any commonwealth, territory, or
possession of the United States; and

(9) the term "United States Central
Authority" means the agency of the
Federal Government designated by the
President under section 7(a) [22 USCS
§ 9006(a)].

§ 9003. Judicial remedies

(@) Jurisdiction of the courts. The courts
of the States and the United States
district courts shall have concurrent
original jurisdiction of actions arising
under the Convention.

(b) Petitions. Any person seeking to
initiate judicial proceedings under the
Convention for the return of a child or
for arrangements for organizing or
securing the effective exercise of rights
of access to a child may do so by
commencing a civil action by filing a
petition for the relief sought in any court
which has jurisdiction of such action
and which is authorized to exercise its
jurisdiction in the place where the child
is located at the time the petition is
filed.

(c) Notice. Notice of an action brought
under subsection (b) shall be given in
accordance with the applicable law
governing notice in interstate child
custody proceedings.
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(d) Determination of case. The court in
which an action is brought under
subsection (b) shall decide the case in
accordance with the Convention.

(e) Burdens of proof.

(1) A petitioner in an action brought
under subsection (b) shall establish by a
preponderance of the evidence--

(A) in the case of an action for the
return of a child, that the child has been
wrongfully removed or retained within
the meaning of the Convention; and

(B) in the case of an action for
arrangements for organizing or securing
the effective exercise of rights of
access, that the petitioner has such
rights.

(2) In the case of an action for the
return of a child, a respondent who
opposes the return of the child has the
burden of establishing--

(A) by clear and convincing
evidence that one of the exceptions set
forth in article 13b or 20 of the
Convention applies; and

(B) by a preponderance of the
evidence that any other exception set
forth in article 12 or 13 of the
Convention applies.

() Application of the Convention. For
purposes of any action brought under
this Act--

(1) the term "authorities", as used in
article 15 of the Convention to refer to
the authorities of the state of the
habitual residence of a child, includes
courts and appropriate government
agencies;

(2) the terms "wrongful removal or
retention" and "wrongfully removed or
retained", as used in the Convention,
include a removal or retention of a child
before the entry of a custody order
regarding that child; and

(8) the term "commencement of
proceedings", as used in article 12 of
the Convention, means, with respect to



the return of a child located in the
United States, the filing of a petition in
accordance with subsection (b) of this
section.

(9) Full faith and credit. Full faith and
credit shall be accorded by the courts
of the States and the courts of the
United States to the judgment of any
other such court ordering or denying
the return of a child, pursuant to the
Convention, in an action brought under
this Act.

(h) Remedies under the Convention not
exclusive. The remedies established by
the Convention and this Act shall be in
addition to remedies available under
other laws or international agreements.

§ 9004. Provisional remedies

(@) Authority of courts. In furtherance of
the objectives of article 7(b) and other
provisions of the Convention, and
subject to the provisions of subsection
(b) of this section, any court exercising
jurisdiction of an action brought under
section 4(b) of this Act [42 USCS §
11630(b)] may take or cause to be taken
measures under Federal or State law,
as appropriate, to protect the well-being
of the child involved or to prevent the
child's further removal or concealment
before the final disposition of the
petition.

(b) Limitation on authority. No court
exercising jurisdiction of an action
brought under section 4(b) [22 USCS §
9003(b)] may, under subsection (a) of
this section, order a child removed from
a person having physical control of the
child unless the applicable requirements
of State law are satisfied.

§ 9005. Admissibility of documents
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With respect to any application to the
United States Central Authority, or any
petition to a court under section 4 [22
USCS § 90083], which seeks relief under
the  Convention, or any other
documents or information included with
such application or petition or provided
after such submission which relates to
the application or petition, as the case
may be, no authentication of such
application, petition, document, or
information shall be required in order for
the application, petition, document, or
information to be admissible in court.

§ 9006. United States Central
Authority

(@) Designation. The President shall
designate a Federal agency to serve as
the Central Authority for the United
States under the Convention.

(b) Functions. The functions of the
United States Central Authority are
those ascribed to the Central Authority
by the Convention and this Act.

(c) Regulatory authority. The United
States Central Authority is authorized to
issue such regulations as may be
necessary to carry out its functions
under the Convention and this Act.

(d) Obtaining information from Parent
Locator Service. The United States
Central Authority may, to the extent
authorized by the Social Security Act
[42 USCS §§ 301 et seq.], obtain
information from the Parent Locator
Service.

(e) Grant authority. The United States
Central Authority is authorized to make
grants to, or enter into contracts or
agreements  with, any individual,
corporation, other Federal, State, or
local agency, or private entity or
organization in the United States for



purposes of accomplishing its
responsibilities under the Convention
and this Act.

() Limited liability of private entities
acting under the direction of the United
States Central Authority.

(1) Limitation on liability. Except as
provided in paragraphs (2) and (3), a
private entity or organization that
receives a grant from or enters into a
contract or agreement with the United
States  Central  Authority  under
subsection (e) of this section for
purposes of assisting the United States
Central Authority in carrying out its
responsibilities and functions under the
Convention and this Act, including any
director, officer, employee, or agent of
such entity or organization, shall not be
liable in any civil action sounding in tort
for damages directly related to the
performance of such responsibilities
and functions as defined by the
regulations issued under subsection (c)
of this section that are in effect on
October 1, 2004.

(2) Exception for intentional, reckless,
or other misconduct. The limitation on
liability under paragraph (1) shall not
apply in any action in which the plaintiff
proves that the private entity,
organization, officer, employee, or agent
described in paragraph (1), as the case
may be, engaged in intentional
misconduct or acted, or failed to act,
with actual malice, with reckless
disregard to a substantial risk of
causing injury without legal justification,
or for a purpose unrelated to the
performance of responsibilities or
functions under this Act.

(8) Exception for ordinary business
activities. The limitation on liability
under paragraph (1) shall not apply to
any alleged act or omission related to
an ordinary business activity, such as
an activity involving general
administration or operations, the use of
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motor vehicles, or
management.

personnel

§ 9007. Costs and fees

(@) Administrative costs. No department,
agency, or instrumentality of the Federal
Government or of any State or local
government may impose on an
applicant any fee in relation to the
administrative processing of
applications submitted under the
Convention.

(b) Costs incurred in civil actions.

(1) Petitioners may be required to bear
the costs of legal counsel or advisors,
court costs incurred in connection with
their petitions, and travel costs for the
return of the child involved and any
accompanying persons, except as
provided in paragraphs (2) and (3).

(2) Subject to paragraph (3), legal fees
or court costs incurred in connection
with an action brought under section 4
[22 USCS § 9003] shall be borne by the
petitioner unless they are covered by
payments from Federal, State, or local
legal assistance or other programs.

(8) Any court ordering the return of a
child pursuant to an action brought
under section 4 [22 USCS § 9003] shall
order the respondent to pay necessary
expenses incurred by or on behalf of
the petitioner, including court costs,
legal fees, foster home or other care
during the course of proceedings in the
action, and transportation costs related
to the return of the child, unless the
respondent establishes that such order
would be clearly inappropriate.

§ 9008. Collection, maintenance, and
dissemination of information

(@) In general. In performing its functions
under the Convention, the United States
Central Authority may, under such
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conditions as the Central Authority
prescribes by regulation, but subject to
subsection (c), receive from or transmit
to any department, agency, or
instrumentality of the Federal
Government or of any State or foreign
government, and receive from or
transmit to any applicant, petitioner, or
respondent, information necessary to
locate a child or for the purpose of
otherwise implementing the Convention
with respect to a child, except that the
United States Central Authority--

(1) may receive such information from
a Federal or State department, agency,
or instrumentality only pursuant to
applicable Federal and State statutes;
and

(2) may transmit any information
received under this  subsection
notwithstanding any provision of law
other than this Act.

(b) Requests for information. Requests
for information under this section shall
be submitted in such manner and form
as the United States Central Authority
may prescribe by regulation and shall
be accompanied or supported by such
documents as the United States Central
Authority may require.

() Responsibility of government
entities. Whenever any department,
agency, or instrumentality of the United
States or of any State receives a
request from the United States Central
Authority for information authorized to
be provided to such Central Authority
under subsection (a), the head of such
department, agency, or instrumentality
shall promptly cause a search to be
made of the files and records
maintained by such department,
agency, or instrumentality in order to
determine whether the information
requested is contained in any such files
or records. If such search discloses the
information requested, the head of such
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department, agency, or instrumentality
shall  immediately transmit  such
information to the United States Central
Authority, except that any such
information the disclosure of which--

(1) would adversely affect the national
security interests of the United States or
the law enforcement interests of the
United States or of any State; or

(2) would be prohibited by section 9 of
title 13, United States Code;

shall not be transmitted to the Central
Authority.  The head of such
department, agency, or instrumentality
shall, immediately upon completion of
the requested search, notify the Central
Authority of the results of the search,
and whether an exception set forth in
paragraph (1) or (2) applies. In the event
that the United States Central Authority
receives information and the
appropriate Federal or State
department, agency, or instrumentality
thereafter notifies the Central Authority
that an exception set forth in paragraph
(1) or (2) applies to that information, the
Central Authority may not disclose that
information under subsection (a).

(d) Information available from Parent
Locator Service. To the extent that
information which the United States
Central Authority is authorized to obtain
under the provisions of subsection (c)
can be obtained through the Parent
Locator Service, the United States
Central Authority shall first seek to
obtain such information from the Parent
Locator Service, before requesting such
information directly under the provisions
of subsection (c) of this section.

(e) Recordkeeping. The United States
Central  Authority  shall  maintain
appropriate records concerning its
activities and the disposition of cases
brought to its attention.
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§ 9009. Office of Children's Issues

(a) Director requirements. The Secretary
of State shall fill the position of Director
of the Office of Children's Issues of the
Department of State (in this section
referred to as the "Office") with an
individual of senior rank who can ensure
long-term continuity in the management
and policy matters of the Office and has
a strong background in consular affairs.

(b) Case officer staffing. Effective April
1, 2000, there shall be assigned to the
Office of Children's Issues of the
Department of State a sufficient number
of case officers to ensure that the
average caseload for each officer does
not exceed 75.

(c) Embassy contact. The Secretary of
State shall designate in each United
States diplomatic mission an employee
who shall serve as the point of contact
for matters relating to international
abductions of children by parents. The
Director of the Office shall regularly
inform the designated employee of
children of United States citizens
abducted by parents to that country.

(d) Reports to parents.

(1) In general. Except as provided in
paragraph (2), beginning 6 months after
the date of enactment of this Act
[enacted Nov. 29, 1999], and at least
once every 6 months thereafter, the
Secretary of State shall report to each
parent who has requested assistance
regarding an abducted child overseas.
Each such report shall include
information on the current status of the
abducted child's case and the efforts by
the Department of State to resolve the
case.

(2) Exception. The requirement in
paragraph (1) shall not apply in a case
of an abducted child if--

(A) the case has been closed and
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the Secretary of State has reported the
reason the case was closed to the
parent who requested assistance; or

(B) the parent seeking assistance
requests that such reports not be
provided.

§ 9010. Interagency coordinating
group

The Secretary of State, the Secretary of
Health and Human Services, and the
Attorney  General shall designate
Federal employees and may, from time
to time, designate private citizens to
serve on an interagency coordinating
group to monitor the operation of the
Convention and to provide advice on its
implementation to the United States
Central Authority and other Federal
agencies. This group shall meet from
time to time at the request of the United
States Central Authority. The agency in
which the United States Central
Authority is located is authorized to
reimburse such private citizens for
travel and other expenses incurred in
participating at meetings of the
interagency coordinating group at rates
not to exceed those authorized under
subchapter | of chapter 57 of title 5,
United States Code [5 USCS §§ 5701 et
seq.], for employees of agencies.

8 9011. Authorization of
appropriations

There are authorized to be appropriated
for each fiscal year such sums as may
be necessary to carry out the purposes
of the Convention and this Act.
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