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QUESTION(S) PRESENTED
1. WHETHER THE SECOND CTRCULT WRONGLY DISMISSED PETITIONER s
APPEAL PREMATURELY AS MOOT REFIRE ALLOWENG HIM THE OfFoRTUNLTY

T0 SHOW THAT /715 APPEAL MEETS THE CASE OR co/vmaugzasy REQUIREMENT

UNOER ARTLCLE L OF THE UMITED STATES cous:zrwzoﬂ?

Q. PID THE SECONO CIRCUTT WRONGLY DETERMINE PEILITONERS PEVOCATZON OF

SUPERMISED RELEASE SETENICE FXPIRED % Lronelly RELYZHN G o
UNITED STATES V. HLogBE, 170 F.3d 345 (2d Cir. quq) WHEN PETITIONER

IS SERVING AN ASCRECATED 30-YEAR CONCURRENTLY - ZMPOSED SEUTEMICE

FOR BoT HIS MULTERLE DRUG CosPERACY CASE AWD STNGLE REVOATLCA OF

SOPEMISED RELEASE CASE CONVICTIONS?Z

3. TS PETITIONER'S APPEAL MOST WHEN HE /HAS OPEN \TDLATIONS OF SuPERULSED
RELEASE AND A STANDING ARREST WARRANT N 7HE MASSACHUSEITS DISTRICT
COURT THROUGH LTS FLAWED AND PRETUDLCIAL TRANSFER OF JURLSQIaIon OF

PETLHONER'S SuPERULSED REWEASE To THE VERMONT COURT UNDER 12 0.5.C. § 36057

%. IS PETITIONER'S APPEAL MOOT WHEN THE DESTRECT COURT FATLED To APPAINT
PETETIONER CTA COUNSEL For HLS REVOCATION OF SOPERULSEP REWEASE
MROGEEDIN ¢ UNDER TWE ELIFTY AMENDMENT™ AND PROCEEDE(D T2 CONVICT
PETETIONER. OF REVNOATION Of SIPERVISED RELEASE BASED ON A STUL~
SEALED 0K THE VERMONT DRESTRECT CoulT$ DOUCET WARRANT PEXIITON THAT HE

WAS NEVEL PRONEOEN 02, WAS AWARE EYISTED AND THEN SENTENCE PEITICONER
OVER TWE AUTHORLZED STATWM}/ MART UM WILTROUT (ONSTOERING A SENGLE

18 y.$.C. § 3553 FACOR AS REAUIRED BY CONGRESS UNDER 18 U.S.C. § 3583(e)?
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5. 1S PEITITONER'S APPEAL MEUT” WHEN PETIITONER'S REVOCATZON OF SUPERLSED
RELEASE AND UNTRANSFAEREED Au UNRESALVED 5UASRULSED RELEASE \FEOLATIONS
WELE USED TD MAKE AUERSE AND PRETVOICIAL DETERMINAITING TN PEITIToNERS
PRESENTENCE TAVESTLEATEN REMIRT In PETITIONER'S Diyé CONSPIRACY CASE 7

{ . DPES TRE DISRICT dounr’s APRLL 2020 RULING TH4T PEFTIToNERS 28 U.S.C,
§ 2S5 MoTIoN Ts TWME- BAREED ONDER. THE AEDPA MEET JHE CASE o
ammovensy KERUSREMENT UNDER. MWEXLETL pF 74l ONITED STATES

CONSTETUTTON RENDERING PEIZIIOMERS APPEAL BELOW JWTICIABLE [

1, TS PEIZICoNER'S AMEAL MO WHEN THE DESTRICT vy FATLED TO
DoUCET PETLTTONER'S TIMELY ~ FILED DECEMBER. 3oll Lro SE MoTIE TD
ARPEPL Bor His DRUG (onsPIeACy ALO REVOCATZaN CONVLCTION S [SERTENCES
CONTEMRNANEOUSLY AND DOES stz A FALLIRE VIOWATE 7HE FLFITf
AMENOMENT AND REGNSEIRE THAT KIS 30-<yEAR CaucvszMTLy~IMPO$EO
ZENTENCE BE VACATEOD Tb AUsw PETZIzonEe To RESTORE WIS RIGHF 70 EXERCTSE

THE LosT opPoeninely TWAT HE HAD PRoPERLY PRESERVED s

8 1S PETITIONER'S 2001-TMPOSED SURERVISED RELEASE TEQY 70LLED UKDER
1B 05.C. § 36Y(e) CONSTSTENT HETH THIS COURTS HOLDING TN MONT VY,
UNZTED sTaTES | 587 U.S-— 139 S ch. 1996 (3014) , GIVEW THE CORTS *
DEFECTIVE TRANSFER OF JURLSDICTION OF PETZIZONER'S SUPERVISED
RELEASE FRROM MASSACHUSETTS 70 VERMONT AND PETZTIONERS IW(oMPLETE
REVOCATLON PROCEEDENG AND UNADTUDICATED VIOLATLONS OF SUPERVISED
RELEASE ]
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A___ to
the petition and is
[ 1 reported at ; OF,

[ ] has been designated for publication but is not yet reported; or,
[34] is unpublished.

The opinion of the United States distriet court appears at Appendix 8 to
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
4 is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the : court
appears at Appendix to the petition and is

[ ] reported at _ ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '




JURISDICTION

] For cases from federal courts:

The date on Whlch the United States Court of Appeals decided my case
was _Qcto o)

[ 1 No petition for rehearing was timely filed in my case.

P A timely petition for rehearing was denied by the United States Coﬁrt of
Appeals on the following date: _Janu Lo, Q021 , and a copy of the
order denying rehearing appears at Appendix '

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A .

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

A. COndi-‘-uﬁonal Provigions

Acticle TIL | §3¢ The judidal Power shall extend to all Cases,

in haw and Rquity | arising under this Congstity tion, the
hows 6€ +the United States and Treatise Macle.’ or which shall
be made. | under their AuH\orH\/ )~ to all Cases aflecking
AMbassadors other public Ministery and Con.s’u/,f) ts atl Cases
of admira Hy and MariHme \)urssd:d»on' — 4o Controversies
to which {he United States shall be a Packy ) — to Controvervies
between two oc more Stades | — behueen Stade and CiHzens of
another Stale | — betweenN Citizens o€ different Stades) —
between Citizens of +he same Stade claim fn3 kands Under
Gronts o€ different vadﬁ{) and between a Stade | 60 Yhe
Citizens +Nxeo€, and ~Forei8n Siu}esl (tizens or deeci:r.

Amendment V@ No person Shall be hedd 4o anguwser for a CaPH-a/,
or etherwnse infamous crime | unless on o presentrent or
indictment of 4 Grand 50(3 , except i'n cases ow:s;rj in Fhe land
0C noval fores oc in the Malltio  when Tn o Chal Service in
time of War o public Aanﬁe/)' nor Shall any peson be Subject
foc the same offence fo be twice pot »‘njeoparo\y of |ife or limb;
nor shall be ComPelleo\ In any coiminal case +o be a witness against
‘.m{-e,lc’ noc be de.?ﬁvea ok lite \iben%or propeﬁy j Whkhout Au&@mwss
oF 1o} noc Shall privade propecty be foken Grpublic use without

3



Just Compensation.

Anendment Vi: In all coimrnal ,ar‘o;ecuh‘OnS , He accused
:{ha.ll en\')oy the right o a 5Peedy and Publ:'c 'I’ﬁ‘al, by an
IMpartial ;)urj o€ +he Shade and distick wherein Hhe Crime.
Shall have been CDMMI\HCA’ which dist~vet shall hove been
Prem‘oosl\/ ascertained ID\/I law) and 4o be Mmformed of +he
hature and cavse of tHhe ace usah'on)' +o be. confronted
With He witnesseg aﬁa‘/nSJ' h/m} +o have compul;og
Pmces.s‘ or ob’raim‘nj witnesses In hi's favor+ and o have
the. ASSc‘s'}un((’_ o€ Covnsel for hi's Aeana,

8. Statvbory Previsions -
Title 18 u.s.c. § 3006A(a)(1)! Representation shall be

‘:roviéea\ {or any Financ;“odly ellaible. person who— ,,
(E) 15 dwarﬁcc\ with a violoton of S‘UPQ(V{S@A releage. or

foces MoAIC(ux\-.‘on’ reduoHon, or eniarjcme,n'l' of a

Condition , of extension of reyowahion of a ferm of Superw‘;eJ

release [+]

Title 18 0.5.¢. § 3583 (e): The CourtMmay | after Considen‘nﬂ
the fackors set forth in seckion 3553(=)() (a)(2)(8), (a)(2)(9),
(@E)E), ()(4), (a)(s), ()(e), and ()(2) — ...

E_}_‘ revoke a term of supesuised release. and rectuine,-i—ko_
defendant Yo Serve V' prison all or part of He term of

Y



Supervised release authorized by statvte for the offense +hat
resoHed v such term of Supervised rélease withoot cred+ for
+ime pre_viously Served on posirelease Superur sion 1€ 4he
Coory | pursvant to He Federa] Rules of Criminal Procedure )
applicable_ o revocadion of probation or Supervised release,
£1ndg by a preponalerance, of the evidence Hat He defedant
violated o conditHon of Supervised release; except that a
defendant whose term [s revoked under Hais peragraph may
not be re%ﬁrecﬁ +o Serve any Such revocatton more Hhan 5 years
N prison L £ the offense thot recultfed 'n Ha form of
Superuised release is a class A felony ) more than 3 years in
prison i€ Such offense 1$ a class B {’dony, more_ than

L years in prigon i Such offense i a dass Cor D deny
or moce than one yeor in any other case [.]

Ttle 18 uus.g; § 3583() ¢ The power o€ the court +o
cevoke a Yerm of supervised release for violation of a
Condition of Supervised releage | and to order He deferdant
Yo Serve a Yerm of imprtgmmni— and | 5ub3 et }o He
limitadions in subseckion (h) | a further form of supervised
release | exdends beyonA the expiralion of the Yerm o(
Super\/;sed release for any period reasorably necessary for
oa\,udlwx’no»ﬁ of madters ou‘;é.mj before i+s expirakion l{
before i¥$ expliration o warrant o summons has been
150e4 6n the basis of an alleja\‘/on o€ sudh o violakon.

5



Tdle 18 0.5.¢. ¢ 3584 (c): Multiple Hrms of iMprisonment

ocdecA Yo run Consecutively or concurrently shall be
}reated £or administrative PurposeJ as a S{'nglg, aggreﬁwl--e_
term o€ imprisonment,

Title 18 v.s.c. § 3¢o5: A court, afier IMpoS:‘nﬁ a Senience..}

Moy +mn51QfJuris diekon over a probationer or person on
Sopervised release fo the distrrct court for any Other dishech
+o which Ha person 1S cequired Yo proceed as a condition

of his probation oc release or is permitied to proceed

With the Concurrence. of such court. A later Hransfer

o€ \jun‘so\«‘c}fon may be made 1n He Same manners A Court
Yo which J'u ri.(A ccon (S transfemed under Hh's section \'s
avthonze o execreise all Powe,r; over ‘Ha Pmbod— loner o
releasee that are permited 177 Hu's Subckap-l-e-( or
Subchagter B o D of chopter 337,

Title 18 0.6.c. § 304yt [A] ferm of supervised release.

Commences On He do_y +he FQ(’KOn ;’s fe/ea;ed ‘me
imprisonment and ung concumently with any Federal| Stole,

or local derm o€ proledion or supervised release o porole for
onothe - offense o Whidh the person i sulg)ec}— or becomes
sohyedr o\un‘nﬁmieﬂn o€ syoecvised release., A fecm of
SupervffeA ce\ease does not am during any period |n which

the pecson i fmprisoneA in connecion for a Fec)aml' State,

A



or local crime unless Hhe 1mprison ment is {or . period of

lessthan 30 consecotive days....

Tite 18 0.5,¢. § 374A(a): A dendant may File & notice of
oppeal in the digtrict cooct for reniew of an otherw e final
Sentene if +he Sentence— (1) was imposed in Violation of law;

(a-) was :‘mpo:ec\ as a resvit of an incorrect appl.‘ca&ion of Hhao
Kcm-}endnﬂ ﬁuiéd%ms ) or (3)is 3:\ea¥er Hhan He senferce Spe.dﬁeo‘
in the dpplicable 3quelMe, rarge to tie exdent that the sentence
indudes a 3reo&er fine of ferm of impn'sonmerrfl probodion | O(Jx:peruisecl
release than the maximom estoblished in e 3u,aelm raneg, oF incdudes
a moee [imiking corditon of probadion o supervised elease. under
Sechion 256316X(6) oc (b)(1) Fhon Yhe Moximum esiabliched 1n the
sutc\ellne range ; o () was ‘«mposw\ for an offense or whid,
Yhere Vs no Sen+ma‘r3 Suk)eh‘ni and 1S P‘“‘”"f unreasonable.,

THe &1 v.8.¢, § 85l(a): No person who stands conviced of an
oflense under [a) 0.5.C. € 8‘-}0 Shall be. sentenced unde,

inceeased puniskmm% by reason of one or pore. priof cmvfdfong,
unless bQ-G)ff,*\'rta\’ oc before errf'r:x) of a plea o(ﬁuiHy) +he
United Shatts attocney files an information with the Court (and
Serves a copy of such informadion on e penson or dounsel for the
person 54ﬁ+.‘n3 'n erJr.‘nj The previous convickion s Ho be

rE‘l\e() UPM « 5§ 0 9



STATEMENT OF THE CASE
In J(:O/l Petitioner /’nVqun/’arf/y /a/ed‘gua‘/fy 7o PogeSSlbn
With intent +o distribute A3 grams of heroin under an untited
and fnapphicable 21 0.5.¢. § 851 enhancement after he wos risled by:
the. Unided Stodes Aﬂ'omey ; the districkcovrt ; the United States
Probation ofﬂce,} and his court -appointed aﬁorney ; David &
Willfamsl +hat resvited in his befrﬁ St\\lcn an unlaw{bny - impasecl

enhanced Sentence. United States v. Aquiar, Mo. 2:00-cr- 119, EcF 37
(D.W. &—DOI)(Q.OILI‘-FI‘ led post-conviction chal(engcs),

I Janvary 2007, Petitioner was released from custody
and beﬁon serving hts unlawfully - imposed six-year statutory
Manc\abr:) Minimum 4erm of Supervision in Massachusetts pending the
transfer of yorisdickion of his Supervision vnder 18 U.S.C. § Zeos
from Vermont +o Massadhusetts Hat was finalized by Septembesr 2007.
United States v. Aquiar, Ao. /:07-cr- 10357, £CF /-2, (0. Mass. 2007),

In Tanuw:ﬁ Lo, Petitioner Comple}e() o re-c,nl-r:j program

/n +he Massachusetts Court and the court reduced hig term of
Supervision by one yeor under 18 U.5.C. § 3583 but failed o
memorialize any recocd o€ +he reduckon unhil 201, Zd. ) ECrAs,

In October 2008, Petitfoner violated his conditions of
SuPerW‘SeJ release b\/ be"’lj arrested by New Hompshire Stale Police £or
reck\&ss o\fivinﬂ- Appe.nc\'\x p. 7o be_jin /Jrocef_’d)nfjs 4o resolve the
violatlon, +he. United Siodes Probation OfFfice (“USPO") $otd Petitloner~
that i+ woold Arst modify the derms of his supervised release

8



conditions if he waived his right +o a court hearfnj Id.

The USPO +hen Secretly moved the court Yo add a
CoMMunHy Seruice. Component +o PetiHonerls Supefvf{col release.
Conditions Unhil it Jater advised P courtforther of any
action or inackion afler /# had obtained and reviewecl
Pehitiorer’s orest report from the po//aa, See id. y but Pehtoner
was not aware of the Sealed events on the courts dockedt
The court gronted the USPOS moton, Id.

On Apn‘ | 28, 9.00‘1/ Petittoner again violated hi's
Supervised release Conditions b\/ bejnﬂ Cr?ma‘nall}/ dqorjcd (:y
Massachusetts police for again c\m‘vinj (edclessly, Appendix £.

Tn Tune 2009, #he USPO openly Hiled with the covrt
a supervised releage w‘olm‘fo-q/ but did notserve Petitioner
hotice. that a violation had beer filed. Q_._/ See also Aguiaf,

No.1:07-cr- 10257 ECF S5 (Irum; 2009-€iJed [dockeded \):'olo.{-:'On),
The VPO meved the court +o Stoy e Vicladlon unpil Retitoners
ceiminal charﬁe,s wer? r‘QSo'lveA} &&) at which +ime an
acHonable dedermination wolld Hen be made  and +he court
granted the meHon under seal . Appendix F.

In July 2009 | Pedittoner /aie_d guilty 7o the reckless
Ar'm‘nS criminal chamge 5 the stok court continued the
Promc\injs unh 1 Odober 2009 \>\, Pladnﬁ Petitfoner or
Pr'olxd-{en and M{Hm‘nﬁ: thot he pay -ﬁne.s}* +hat he
Compe¥re a Safe. Ariver wursa) and that he not be

charged with any forthec criminal condudt o\wu‘nj Hha

|



Probo&ipnar'j Pe.m‘oc\. Appendix G. The U$PO Secne_Hy advised
the couct of' Peditioners stotus and again moved the court to
Stay the Violabion until he met the probation conditions. Id.
The. court 3mn+ed the motion } but Petitioner was agein not aware
of ¥ sealed events on +hae Massachugetts covrt’s docket . Id,

On :Yu\\/ 30, 2009, howeve,r, Petitoner was arcested

and O\wafge,d tn Vermony for a Amf) CmSpt‘raci(j | See Unifed Shates
Y Agu%ar" No. 2404 -c-G0 (b, V4. 94’“) (7‘/\& "ij COnSPl‘mc\j ms@%
ard the Verment court again appoinied Dovid W/lliams — +he Same
attorney who had misadvised Ped Honer i n 2000-2001— 4o
represent him under He Crmminal Jostee Ack ( “(3A "). Id.

In August 2009, the UsPo secretly filed in the. Massachusetts
WUrt a warrant petition Ae«lo.ill‘nj the Vermont courks filed
a\\eﬁa\-ﬁons of Petltionerk ANS consp\‘rc\cj case anest Seeking
the issvance of an arvest Warrant Yo revoke his rm of
Superv«‘ston' but Peditioner was again not aware o€ tha_ sealed
events on the Moassachusetts court’s dockd . Aggef’_!_xd‘ H.

On AU3v5+ A1, 2009, the Massachvsetts court rssved a
wamant for Peditones's amest, see ApFendix I, but agan
Petitioner wos not aware of +Hhis Sealed event on +he court's
docket, TA. On Avgust 30, Q009 Pettioners Term of Supervfsea'
release was efedively tolled under 18 U.s.C. § 3gRb(e),

Despite +he Massachusetts courts Standing deoq - issued
arrest warrant foc muiHple ongoing viclattons of supervised

Fe\m%, over +wo years Jater on December ?/ 61009) the couct

10



1ssted and c‘.ockpj-ed G notice of transter order uvnder

1B US.C. § 3605 orz)en‘nﬁ that 145 'Uur,'scl,‘dc'on o€

[ PediHoner’s & vperv.sed release] be +ranstered with the records
of the Court 4o the United Stajes Drstrick Covrd for +ha

. [N o N hY 2
[Districy of \/ermm%-]... ) A%w_o[, No. /.07-cr—/0a57/ ECF IR
(emphas;‘s aAAea\), but Petltoner was given no such nsfice,

On MOnJay / December 12, 204/ |, #wo hoors before his
3“)3 COnspa‘mx:«_.) case £€nk.ndr\j in Vermon+, the Massachusett<
coort *H‘b\nSMt‘HQJ) &jﬂ;, and the Vermont court Nce:'weol)
the. courts December 9, 20/ #ransfer order and Incompleie
records +hat consisted of only the Massachuselts covrts still-

£iled- under-geal Avgust 2009 warrant petition Se&kt‘nj to
reNoke Peditioners Sopervision, Cf. Aguilar, Mo, 2!00-cr- 119 ,
ECF 31) 3. This fransfer was a sealed event for which
Here was no netice of elechonic -ﬁl.‘nj, ,_:\‘._a_\__

As PetiHoner proceeded o be sentenced in %edmj
Conspiracy case, he was not aware. of the early - morn o‘/ﬁ's
Sealed docket ac+n‘w'+y. Pecavse He Massachs setts coo+ bhad ot
Yransfered i+s records to He Vermont court consistent with 1ts
own orc)efl See Asu?ar‘l No. /!o7-cr—/o.257/ ECF 2, #o 'nclude
the open ly—é"‘-]ea\ Jone. 2009 - {iled w‘olaﬂon} See Appendix 5}
when +he Vermont court failed 4o aPPo?n\’ Petittone— CTA
Covnsel for the revocaton See A@Mrl No. 200 ~cr- 119,

ECF 31'3‘}} and Unexpec,+ec\\\/ anrnounced c\un’nj +he &mj

Conspiracy case §en‘}€ncﬁnj Tt I+ woold address Hhe

i



[Sh‘ll- Sealed] Super\/a‘sed release yiolakon ,[,'/ec} [’y He USPO
in Massadhu Se,ﬂ's’ +hat record malkes dear that Petifioner

was misled +p belteve Hhal He courts reference. was +v He
Massachuselts court's Untransered record s € i+s dockeled,

Tune 2009- filed /Denalz'nﬁ Vislation cited 1n Petfonecs PSE/
See Aﬁvio»f‘, Me. ;Uo‘i'cf—?()/ ECF 629 at 3 (dﬂ)j ConSpiro\ij

case 5en}enc.'n3 Franscripf ) , 7hat /ncreased his criminal

kis‘i-or:j points. M, PSR PP 1)0-111, Dr'ug c:gnsp:'r‘omj case
(TN covnsels conflict of interest misled Petitioner +o allow
the. Court 4o revoke his term of supervision based solely on
the Massachusetts cover's [shitl-sealed on e Vermont court's dodeet
ok the Hime. he was sentenced] Sealed Auqust 2cog warrant
Petition Hhat he Knew nothing about and was never provided, see.
Aa'gj_@f, No. X:00-er- 119, ECF 3 (Seodeal event of the Massachuretts
Courts shill-filed-under- seal Au3u5+ A00% USPO Peu,uan bet'nj
Fecelved by +he Vermont couck); but see 1d. , £cF 33 (post -
Sentencing ofter-+Hre -fadt docket entry of Dec. 13, 20/

Vermonk coud Nwréns in absentia. and order Haed Hhe petition

be UnSea(e(D} and sentence him over the avthorized 's+a+u+ory
Maximum under 1D 0.5.¢. $§% 3559 (a)(s)') 3583 (e)(3) for his
ori 3t'na\ offense and 2 U.s.C, £§ 8‘“(6\)(’)‘) (b)(.)(c) convickion
without 50&»354\/:,\3 Conane,ss's Jurisdictional Pne,reqyisa'i-c unde,
1BU.s.C. £ 3583(e) to firsk consider moltipie 18 v, § 3553
fockors Fhok tncluded Yhe 3u\cle'h‘nes. Cc¥. Aﬁufar} No. Q105-cr-

WD, EcF €29 ot (c/r@ Conspiracy case €emlena‘n3 \'mnscrip-)—) ‘

la-



After senten cing for the Aruj conspiracy and revocation }
Petitioner sent +he distvet courk a pro se notice of appeal that
the coort mistiled in only the dnﬁ Conspfmc}/ case, ?_qgji, ECF598,
Drug Conspimay case. CIA Covnsel also never advised Pelitioner
about hi's appellate mjh»‘s and k/zow;‘,g/y misfed Petitroner about
his tnfention 4o c;onkmpomneously appeal both his revocatton
ané\ Amﬁ ConSP"Pacj oonvidrons and Sentences, 5’&.&; C.g‘ )
A%_qi_c:() Mo, ,zsoo«cr«//?/ EcF 8¢-/ /a#empv‘ed/?osl-’ conviciion
amended claims held Un*l-\‘mdy under Ha_ AEDPA))‘ See olso
Agulac) No. 8:09-cr- 90 £c7 801-1 (amended Fed. R. . £ 6OC8)
Motion 4o reopen habeas pmw.’nﬁ based on Petltioner bc:‘n_cj
Misled by CIA coungel absot hig P.‘SL,)Lh kampomneous(y

appeal both his cevacadion and Amg wnspfmcv case Convicdions
ond sentences that the dishic} covd denled as not bet"rf’ within

the Scope o€ Rule colb) see ids ECF 317),

Because Petitioner’s 3001 prior conviction and ot
revocation wese used +o enhance. his drug tonspiracy case
punishment under 18 U.5.C. € @51 ard U.s.5.6. £5 YALL and Y81,
See id, | ECF 396 ; PSR PP 88110 111, Petitiones diligently
Sobght al evidence relevant o his de@nse and made prose
posk - convickon challenges while being act Vd)/ and UnKnowingly
Migled by his conflicked atomey, See,e.q. United States v.
Aquiat Ne. 1194-c-65 | ECF 49 (. vt \qqs); Ageiar, No. 3.:00-cr-
na, ECF 37 [Pd“Hcms for Wit o€ error coram nobIsB. Dﬁﬁ

(,Ong.??racj case court-appetnted GIA counsel’s con€lick o€

K



Ihterest adversely afteded +he fundamanta) fairness o€
Petitioner’s Fitth Amendment r{ykf fo due process and Sixth
Aeendyment n‘OH to effedive assiskunce of comsel and
FN&UA!‘M PettHoner in e_ue/zj court PmceeAa‘nﬁ aﬁainsf- him
in the wake of his Tuly Q009 arrest, See Aguiac Mo, 1'07-
CO- {0AS 7 (D. Mass. ;wov)} Ast_:j_g[/ Mo, &.00-cr- 119 (D.. v+, ,;wm)/
A%Mr, No. L 09-cr-90 (D. V4 .Jvu))‘ i+ed Steles v, Agvfﬂf/

No. Ni-sa6a-cr (2d Cir. 2013),
After c\iswvef‘/nj new facks about his revocadionr j his

aﬁorm,\l's m:‘..cwndud—; and t+he Vermont courts Ml‘.{hancninﬂ of his
20| _;,,\mdy_,{:uab po se notice fo qppeaJ both hig reyocodion and
o\mj con5p?mcj cagse convicHons/ senfencu, Petiione (enewed
his netice to GPFMJ, See Aéy_m;, No, L100-cr-119, EcF 91, that
was Send Fo He Second Cireuld, United Stadeg v, Aguf‘orl No. W0-1279
(24 Cir. 2030), On October 16, 2020, #he Second Cireuih wiongly
dismisced tha O\Ppea\ as Mmoot Pre,modvrdy Suﬂﬂes'h‘nj +hod +
had no yurisdickion o hear ¥re appeal, See A;‘agehc\;_’x A,
re.)\/(n3 on United States vy, Pr‘obber, 170 F. 34 349 (ad cin
1999), PeriMoner filed o -HmelY pehition for re.hwmrﬂ
arguing +hat this case meels +he case or Controversy

Fequirement undes Actide TIT o€ +he Constitution and
Yol the Second Circuit overlooked Hat iHs reliance on (g
ho\ding in Probber was inapplicable o the a\is"rinﬁul's hoble. facks
of +his case. On fanuary 1, 203l the Second Cleecui+
denied Hwe petiHon $or r»ehear.;ng. See Appendix C.

It



REASONS FOR GRANTING THE PETITION
This Petition is one of first impression n‘m/oiw‘nj
ONgoing INyry SurPOUnC\In3 MulHple unadjudicated supervised
release violatons and an inwmplete and defective mu I+ -
Jorisdictional revocation proceeding inferdependently
intectwined with Petitloners 0\“’3 wnSPaﬁraca case. ém,,H.lc)
+his PetiHon 15 needed +o clam‘{\/ +he Scope of the case
of controversy requirement under Article TIX o€ 4he
United States Gonstituiion given the fact-intensive nature
of Petitionerls case:
1 The Second Circort \«/mns\\/ Disnissed
Petitionerls Appeal as Moot C—'iw‘nﬂ Petitioner
Ne Dpportunity to Show that the Appeal Meels
+he Case or Controversy Requirement Under
Ackide I of the United States Constitution
This Court has tnstructed +Hhat “ i+ i's the burden of
the ‘yof-}y who Seeks the everzise of jurisdickion in his favor, /
\C_\?-of\\f to ollege focks aemons%'fa\—?nﬁ Yhat he i< 6 propes Par!-y
Jo \\MOKQ’\‘)QA\(,\A\ fesoluhion of the dispure.’” EwW /PBS Inc.v.
Do\ s ’ 493 v.¢. ;Lls" a3 (\%O) {fn'k’-rna\ thHun;aml#cd),
The Fifth Amendwent also (@Lu\nes That a party be given that-
opportun ity under dve. process of law.
Here., Hee Second Clrevit's (’anS-lo prcmcd—ure_ly
Aismiss Petidloners appeal as Mmoot Lothout allow .‘r:ﬂ ‘He appeal

)



To Move forward vislotes +he Dallas Court's heiding and the

FfHh Amendment. Had He Second Cireu i not o\a‘smaewdeal

+his Courts bn‘nds’nj avthoaty of i+ Dallag l'\old»‘n3 and allowed

Petitioner +o exercise his nbknL 1o due process below he would have

Presem‘e& record, ewldence proving that He appeal he made below

was both merltorious cmddosf?dable.

a. The Second Circurt Wrongly Relied on

United States v. Probber (70 £3d 345 (2d Gir 1999)
Becavse Retitioner is PreserrHy 5erv;n3 a
30-Year Concu rren+ly—]}«PoseJ Sl'ng le
Aagregqfea Sentence for MOH‘ip‘ﬁ Dr‘ug
Conspiracy Case and Single Revocation of
Supervised Release Case Convictions that can
be Remedied by o Favorable Ruling on Appeal

Pet troner’s appeal below loys challenﬂe +o his Qoo |

Convichion and Sentence and 611 revocakion cenvichion and Sentence
tach of which cavse him anﬂon‘nj consequences Hfor which he s
incarceroled. This Court's precedent holds that a defndants
challenge Ho He Vo.lfcla'i)/ of a convickion /s not meot ; there.
are any concrede or collayernl consequences. See Cammfas v
Layaﬂee,/ 391 U.s. a3¢, 237-37 (/%6),‘ United State s v.
Mocgan , 346 V.5, 503 (mstl))' Srbron v. New yvrl(_/ 39K
U.5. 40, 55-5C (1968, This Court’s precedentalso holdls
that- there 1S a presump Hon of coflatera! con seguences for

Lor criminal ConuicHons that overcome_ mootness and’
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Saticly the case or Controversy requiremMent Under Article TIT
of +he United States Constitution. T4. The Gurts Pneccden-l'
forther holds that such a presumption does notextend 4o Shate
Parole revo(adions Unless 4he defendant Shows Concrese
INjories - in- fack athributable 4o the revocation, Spencer V.
Kemna 523 vis. i 7-14 (1998), The Second Circvit expanded
Spencer's hoia\l‘nﬁ +o revocations of federal superuised relense.
See United Stales v. Probber, 170 F.3d 345 (2d G 1999),
Jushice calls on Hhis Court to Comect +he Second Circuits
error +o misapply Probber o Hhe d?sh‘nﬁuished facks of Petibioners
Case and Conflick with +his Ceurts b:‘ndfrlﬁ precedent and Arficle TIT,
Record evidence below shows +Hhal Hne appeal below was
not Moot and meetg Ackide TIT s case or contro versy /“eiw’remm#
(i) Petidioner challenged the validity of his doo) convickon and

Serience 5 (ii) Pesitioner challenged +he validity of his 2o

revocation of SUPervc*feo\ ftlease convichon and Sentence- y!

(iit) Pehtioner PresenH\y Serves a 30-year agg regafed prison
Sentence for revocoMon of Superviced releage j and (iv) Peltroner
Pre,SenHy Sufters injures -in -fact ativbutable o his ool drug
Convichion and senfence. and Q011 revocatlon of Supervised releace
Conviction and sentence.,
. Petitioners challenge 75 the valid H'y of
his 2001 conviction and sentence

While beinﬁ o.c+:we,\y Misled by dmf) conSPa‘rac_\/ case.

Courk - appoinked, Covnsel ) Petittoner dw.\le,nﬁw\ +he vali AHY of

iy



his 2001 Conuickion and Sentence based on a never filed and

inapplicable. 21 U.s.c. £ 851 enhancement. See Aguiar,

No. 2=.00~¢r~ 119 | ECF 37 { Pos+—5en+cna‘nﬂ Cho.llenﬁe, to He Va:.‘cl)‘#)/
o€ +he 200! convickion Gnd Senfence ). Becavse Pebitionerls
“Ch“ue"‘ge o +the Va\u‘d3~}y o€ hig conviction alway s salisfies
 the case- or-ami-r‘over.éy (‘eq_uiremen'l; ”.See,gpenur/ $23 U-S-d’z

e appeal below was not Mook, CA. APgenJix A,
i.  Petitioners challenge to the valiA'dy of
his 301 revocation conviction and sentence

Afder be,"ms Misled by dﬁ’j con 5pt‘mcg case counsel and
the digtrict coury) Fetitoner challenged +he val fd{+>/ of both his
001 d"’ﬁ cmcl Aol revecotion Convictions and sentence s ‘H“m\)j‘f\
dmendment given the Con-ﬁ)sfnal y- interdependent and improper
jO3hdéf of dmﬂ COﬂpr‘ro.ca and revocation of Supervised
felease cases in conjunchion with the defective urrsdickona. |
nature of Petitioners mulhple violations of Supervised release
in Massachusests. See Aguiar, No. di00-cr-1lG, FcF 86~/
(amenc}ea/ /CU.-S)"-Jeﬂ/EnC/’r\)j challenges #hat the dishrict court
held #o be Un/w’me{y under +he AEOFA )j‘ see_also APPGHA"JCS D‘Ii
/_\g‘ﬁ_‘*ﬁ Wo, :00 -¢r- 114 / ECF 9/ [ Petrhoner’s penewed noticg oé‘appeql) .
Because Pedthioner appealed the district caurt's subject matter
JurisdicHon to revoke his supervised release  and p‘no\epenclenH)/
cha\lenae.o\ the Val\‘a\Hy of his revocaton o€ & upervf{eo\ release._
conyicHon and Sentence- ; Fhe appeaJ below was no/—maof'and’
meets the case or controversy reguirerant— vnder Adhele TIL.,

I8



(2]

.  Ritioner now servesgn fnferJe,:enJenfand
advecsely- inposed 30 year Concurrent sentence
foc bath his revocation of Supervis ed release
Case qnt) Arug Conspimcy Case Conv?c'%ns +hat
Can be remedied by a €avorable rufi ng on appeal
Under Acticle TIT, $2, of Hhe Consfitution  +he “case- .
or- can‘l'revers'y‘r’e@‘wemé_nf subsists ‘-I—hmojﬁ oWl Siages of Feolem!
ju&lu‘a] Pmceeo\inss') +eial 0nd appellate “and “[lhe porHes musk
Continue +o have'a persona) sralce inHe outcome of +he lawsuit
Fequiring +thak the plainkiéf ™ must have sofered | orbe threatened with,
an ackval -in:)w;xj Yraceahle 4o the defendant and I\‘lcely to be redressed
by a \Cavorablc\')w)icra\ decision. ? Lewis v, Continental Bank Cor‘p,}

“a4 u.s. y7m, ¥77-78 (1990 ) See also Preiser v. Newkirk, 42a
Uis. 3495, Yo/ (‘1475'). Prioc convickions that enhance a /)e/-.'//oncr’;
cument senlence also Sahisfy Adtde TIT, Unided States v, Mocgan,
346 0.5. 502 ((1a54).

Despite the claimed inVaHdh\y of his prior deol convichon
and Sentence. — a case in which no &l V.6.¢. § 851 /aformadfon
was ever {iled reno\ar\‘nﬁ PeHHoners plea e volun-l—arj and his
Senlence. (mlo.uCulh/ enhanced — relied on 4o increase his coment
Sentence. | See Pp. 8 1713 of this Pedition | PeHHoner PW‘Y
Suffers an achval ir{)urb \ike\\l }o be redresced bl/ a $avecoble
oppel culing— ‘m:)ury independently atrributoble +o his revocation,

The Second Cirwit Misapplicd Probber and Spencer
+o +he focks of Petitioners case — this begsintervention

9



feom this Court, The Pobber Court defendant's cka\lenaed
Sentence had expired and he had been released from custedy
Withoot consequence and the court ruled that Spencer 6;‘nc);’rﬁ
Fruedeni- Prec\u:)u\ He Presumphion of collateral Conseguences
ottributable 4o He JuPerw‘sec‘ release revocakion +o satisfy
Atde TIT no had Probber proved Such Conseguences. See
Probber, 170 F. 3d 345, 3ita. Convergely’ Petitioner now
Secves an adverse single aggregated 30 \eac Sertence. under
I8 U.S.C. § 358%(e) for both his revocodfon of SUPerVI‘JecI
felease case and drg con Spimcy case convickions that
Can be remedied by a favorable ruling on appeal. See
AM.I_( Cument June Aoa\ sentence Compu-ia‘h'ﬂn) and
AQ&M_K (e-mai\ from Pr?sm of€iciols ve,r?(y.‘nj +Hhe or\go«‘nj
ColloYeral ensequences of Peditoners rexocodion of S'uperw'SCA
Pe\eaSL). Undenitxbly‘ Petihonery release date {or $he Supervicec'
release revoaton iS5 O3S and prfson o{ficcals contione o
maKe advecse dederminaliong againsd Petitioner based o
his revoaHon of Supenn'{f,a release under Sixly Shatutor
avthority. 1. The Sewnd Ciccoit failed Yo adknouledge Hhe
PesiHorer sufrns concrele l‘r\jurj -tn-fuct Hal s atrbuiuble
Yo his revocalion of Supervl.ced rdease ond wv*arﬂ‘
Ae:\érm?ned Yok Pedibionar ¢ finished 5€rv¢'n6*\"r\{ df\a\lenae,d
rm o€ }mprtsonmm. Agpenéix A, \Were Hs (ourt Yo even
agree- ith Yhis inakurate presumpiion Pehitione s+l
Soflers collateral COnSQq_uev\c_ofs from his habeas Challenges

-0



as described above and below i~ this Petition.
. Ped'Honer suffers concrele .‘r\jurj
‘under Article TI fndepeqdenﬂy
a#ributable +o both his 8%t drug
Convickion and Sentence and his
doll revocation of supervised release
Conviction and sentence
Unlike the Spencer and Probber dedendants, Petitioner
Sv fers fndur«:) avrributable to his 001 o)mj and Qo
revocodion of sUperu,‘sed release convictions and Senlences
becavse both pmcezdings are /bferdepena'en%/y sntertwrned
win, and each /'nde;?ene/en/(/c/ harm ﬁi/y aﬁfed; Petitioners
correns dm3 wnsp;‘ra(,j caserenhanced sentence and
PetiHonec's cosiao\«f ond dassi€icaton de‘refmi‘anonj in the
Federa) Boreav of Frisons ( “/‘130/-"’), See A'p?enc\u' ces J-K.
Were Peritioner's revocation of superursed release_

reversed ) foc example he weold no longer be Je/‘vfr:j an
033!’63&\'66\ sendence foc revocarlon &€ Supervised release Fhus
AFSaNOwMj prison officials 1o continuve Malking adverse
delerminations agains + PediHoner based on H_ revocation,
A favorable appeal would likewise cesulk (n Petitiones being
resentenced for He Amﬁ con Spi‘mc,:) case a\)owﬂ'nﬁ him Yo
coreck He inJWj“fnv-Co,c+ caused b\./ either the Po+en+fally
vnlawfol 2001 6 2011 revocation ConvicHonS and Sentences.
In any event ) Petitioner!s aPPeoJ Satisfles Arkicle TIT bas&a

&\



on Collateral consequences im)epenclenﬂy atinbutable +o g
revocaton of Petitioners svpervised release, Ld,
3, Petitioners Appeal Satisfies Article T
Because Refitioners Revocation Proceeding is
Not Yet Final by Hav;nj MulHple Unqé‘judfca&ec\
Violations of Supervi sed Release ond a
Wacrant for his Arresl in Massachusetts

Due process of law under He Fifth Amendment applies
fo violations of spervised release and revocation proceedings,
This Court holds Hhat the “iainimum requirements of due
process. .. \nclode. . . writien notice of e claimed violatonGss ¢ ¥

Momrissey v. Brewer, o8 u.¢-17/,489 (1972),

Under an iMpropec transfer of jurisdictton of Petitlore s
Supecvigion to Vecment, Pelitioners due proceserights were
violaded under the Fisth Amendment, See pp, 8-lko€ this Pesition.
The dighnict coork gave Pekitfones no writen notice of any
claimed violaHons of :upervc'(cd release and revoled
PeAH-ror\o,(‘S term of Superui&eé\ release (olthovt propec \630.\
Gothori 1r)l. T, The Lcord makes clear Phat He Vermont
districk covrk failed Yo appoint Peiiorec CIA coungel
~Hor his celocation of Superw;eo' celease , T, 7he record
alSo makes clear that Hhe dighrict courf-gave [etitione s no
weiHen potice of any clefmed vio)ati'ons and Improper /y
revoked Pet{Horecs Jerm of Supervision based on « <till-
Sealed on He Vermont courks dockeed at He fme P MHonertoas

AL



Sentenced AUguSi- Q009 Warant Petition he Knew no/'fn‘nﬁ abovt
wi+thout wns:‘derfnj a S.‘njle 1B u.s.C. § 3553 factor as r‘eq_uired
by Longress under 18 VS.C. § 3583 (e), See pp. 814 of +his
Petition. The record further makes cleac Hhat+he districh covrt

lef+ Mulhple violakions of sSupecuised release unaaUual“cana’ and
Ais re@arAeA Petitioners standing crrest warmant /o Massachuretfs
for such wiolaNons and Gailed to Fmperl\/ dodeet Peditfonerls
P se notiw o com‘emporantousiy appeal both ht‘§
RnOcation of superyised release Case and o\n)j Consplracy Case
Conuiddhions and Sentences, ;_A;g
Because_ +he premature revecadlon o€ Petitone ~y
Supervised release. and Y diskick courts ecrors +hat violated
Pedit{orers due process n‘ﬁhi-_c cavsed multiple collatera/
Jvnseioeme,s a< wedl as concrete /’/U’m\&r- ) -Soct-as Adetailed
I'n Yhis PetiHon p e Petitionery 0FP€6‘/ Salirfles
Acticle. TIT and +a &prema (ot mux;‘jmmL Hiy Politfon,
Yy, Petitioner’s Appeal Satisfies Article II
and Yhe District Court Lacked gubjec‘l’
Motter Jurisdiction To Revole Petitioner’s

Supervisca Release-
Under 18 v.¢.C. € 35‘83(2—)' “Alhe coort May | afler

CDﬂSfAUo\nS Me factors gefforth 'n section 3&5‘3(@(,)
(a)(@)(e), @)@)(e) () () @(s), @), and [
(«)(7)... , 1de, " revoke o +erm mC Supervis—eo\ re,Leas:e.,,,.
/8 L.s.¢. § 3583@€)(3), Seckon 3583 s a
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;\’UFCS(MCHono»\ ?rtreqkuidi—e +0 a Courks Subjed metter
Jurisdichion 40 reNoke o term of superuision under § 3583(e)(3)
Under Federal Rule of Crtminal Procedure 321, a defendant )Caa’rﬁ
iocaon of Supevised release has duve process /'9}176' and
Must be 3&'ve,n t wrHen noHawe of He Violadions J disclosure of
He evidence ) ond 4 oppor funity Yo present evidence ; make_
& stalement-| and present mitigating evidence  See Fed, R.
Ceim. P. 32.1(8)(2)(A) - (£). This (ot holds that the
Mminimom reguirerments 0§ dve process includes wiiten
nelw o€ +he claimed violabons, Mocri ssey ) YoB V6. at 4eq,
The appeal below Saticties Article TIL. ; tha district

/
Court Jacked @bjec#ma#efdur.'sd:‘c}fom 4o revoke Petitioners

ferm o f Superviied release and a favorable ruling on agpeal
Will allow Petitoner Fo refurn To Massachvsetts +o resolve
fle warrant for Al arrest and vnadjudicated vivlatrors of
Supervised release . See Appendices C-I-

Despite the defecti ve_ transder o€ jurisdiclion of
PediHoners soperviced release Yo Vermont onder 18 U.g.c. € 3608,
Seg pp. 8- 1 of +hi< Peh‘h‘onl the disteted coort €ailed +o
Comp\y with any Nﬁ_u:‘ruvefd' onder Rule 32.1. li at 10-12.
The court gave Petitlorer neithe naf/q of hry nrgA/» to counsel/
Under 18 0.s.C. § 3006A nor written not e of He d—wrje,f. Id.
Witheot- disclosure of any e»iAmcL‘ e coort revolred
Peditioners derm of superuision bosed on a <HlI-filed —under
Sea) \wopnt pe}&ﬁom Rettiorer Kneso noH-.fns obot—and Yhen

el



Sentenced Petitioner over te avthorized Statvtory Maximus
Withoot Ct)nsfdeﬂ‘r:j G singie § 3553 factor as reguired by
Congress under 18 U.sic. 5 3583(e), Sea pp. il-12 of this
Petiton, Add 4o that  Hhe Court failed o docket Petitioner's
pro se notice to Contermporaneously appeal both his revocatfon
Case and dru3 CmSpr‘a(ﬁ case conyfcHons and Sentences.
I, ar I3,

Because He Vermont district court Violated Pettionor’s
FieHN Arendment NjH’ to due process and At‘smgardea(
mbrriggg!’; Fed. 2. CAm. P, 35{.13&.«0\ 18 0c.c. § 3583(e) in
i+s en+a‘r~e,+\1 , e coovt lacked Subject motter ) vri'sdiction o
revoke PerHoners 4erm of supervised release and he must
rehorn to Massachu setts 4o where jurisdichon of hi's supervision
must he.

5 Pedikioner’s Appeat Satisfies Article T and his
Revocation of Supervised Releage was Relred
on o Make Adverse. Delerminations in +he
PSR of PetiHoners Dma Consp.‘ij Case

An ¥ allegedly - econeous PSR implicodes Sufficient

CoMloYeral Conseioences +o presemve o Jive Corr}roversy, "
United States v. RaMa'rel-'Gonzalez' 840 £ 3d 240, AYs
(S”'"Ct‘r. 3005'). Even " a clerica) emor 1n He PSR i< ¥ noT
harmless becavse W afecks [a aQ‘CenAMi‘.'!] Substontial
cignts " and that " Iike o judgredt detecmines He rights and
obliSo&ton_s of Y defendant Movin3 {foward " United Stadeg
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V. Mackay 757 F.3d 195, 200 (§* Cir, 2o14). "The BoP
adjostment +o [a defendant’s 1 administrabive records
‘CO“DW""g [a] f‘esen’rendfﬂ reinforces the Alredt nexus between
the Hwo senterces.” United Staes v, Fluker, 89/ £.3d $41, 880
(‘/”‘("r ;w/e),

An /‘n*efdepmden/'/)/ direct and adverse nexus exists

between Pet Honers dn;j conspiracy case and revocation of
Supervised release case sentences that would be remed/eo/by a
£ovorsble appeal n)lfnﬁi Fx‘rdl Petitioner wovid be. remanded Yo
be resentenced 1n He c\mj (,onspimctj ase allow,\nj him Yo zbel/
te harmfol revowdion - related inaccuorode dederminedfons made
agatns-}— him in the PSE/ {ee Agufar, No. L:09-cr- 50,

Pse B I/O'//// Fhat Pprison officials rely on 4o execute Ofga//\!j
odverge decislons agalngt FetiHune durdre, hic pre.ﬁ(n/ ongoc’nﬁ
incarcerst{on. See Appendices J-L. §e,cor~a\’ any remand
weuld force prison officials Jo adjust Petitioreds adminisfrative
(ecords and. corredt the Fn\‘,vgﬂ‘n--&c} and adverse
hature of such iqjury be‘mj caused by #he revocatton. Td.
lost, a fovorub)e appeal would allow Petidoner 7o refurn
fo Massachosets fo where jurtsdidfon of hix revocadfon of
Sopervised release propecly ldes a%m'hj PeNtHorer his
right 4o due. process of law so thot he may resolve Ars
unac{,’udl’wled violaHms of Ja/aerv/;ec/ releage and Si—onc//hj
wonunt for i< anest as quaranteed order He United Shites

ConsHfvtion, See Aggggc\ices D-T.
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Given Hhe above-identified lnjucies - in-fack and Petitorers
fnwmpLde, and not \ie*]"'ﬂoa.\ revotaton of Supervised release
meﬁamﬁ , The Courk must vacate He Secord Cirou ‘s evror 4o
Aismiss Pelifore s appeal as Mmoot under Article III. Appendix A,

b

6. The Appeal Below Satis€ies Article III Given
that the District Court Denya‘ ng Pehitioner's

Motion Yo Vawate as Unti Mely Under the AEDPA

IS an sz)wy—ino Fact D?rec\'\y Atcibuted Yo

his SuPervfsed Release Revocation Convickion

and Sentence Proceeding

ide M Standing requires d case -or ~controversy and

Continuing injury likely o be redressed by a favorsble Jodrcial
decision. See Spencar, 533 0.s.1,7-8. Under 28 v.5.¢. § 2355 (a),
Q prisoner Can Mevt o (ouek for relief based on violakons of
law. Under § 2as5(#)(1), Motions for relies must be filed ithin
ore. yeor fom e dode on which He judgrent of Convidion becomes
final,

Becase of Hhe. reco - evident constturional violationg
and districk courk-cavsed ecrors below «< deseribed 1'n Har
PeMHor\l +he Court Wronjly concluded thok Pedltonerls motton for
cel'ef Under § 2SS was Hme-barred under Hre AEDPA, See
A_i;,\_:_;a_f’ No. X00=cr{I9, ECF 73, 7Ars qualifies us a Co»w"'a‘nUl\f\uj
Colladera) Conseguenca. attributable o the revoabon oFJUP'vaf&‘
release. thok Can be cemedied by a favorable appeol oend thug
forter Saticfes PediMorers Acrtide TIT SbnA\\nﬁ v~ Hns case,

7



Record evidence below Shows that He disknict court4irst
mishandled PeriHoners /'ntended PIO £ 2011 Jetter 1o +He cosrtto
Contemporaneously appeal hi< revocwdion and drug conspiracy
Qase Convickions and senfences, See e.q,, Aﬂ-"“ﬁfz No. 2:03-cr90,
ECF 598 (p_m ge not'we 1o aPPeol)} but see Aﬁ-“M/ Mo. ! 00—cr-/)<7/
EcF 31-3¢ and j_c\_,_) EcF 91 (renewed notice of appwl). Next,
Dmf) ConSPn‘ra43 case. CIA Coovnsel adwqj Mmisled PeNtroney
aboot e a{)peod, See Appendix b (CTA counsed 5 301 letHer
Misadves'a‘nj Peditioner that he had no right to appeal a revocadion
and ¥t vhe revocaon was not yer €ira) and woold be_ vacated
were e appeal s'uccessé’ul_)) and soch MisadVice was
Su@por%d b\, He distridt courts falluree o dodcet Peditionecr's
Himely- €iled pro se notice 4o appeal that he had believed
induded ¥ reyocotion,

The colladeral Conseq vences of +h violations of
Peditionecs due process nrj\.érg} of e Adichrich courky errors
and of (I counsels misdireckion and misadvie cavsed +he
,oruv\od-urt and |‘noPpropr§“a{-e 2014 {nlu'nj of a. coram nobr's
PG’HH"", &A&“‘i’/ No. 2100-cr- Ilﬁl Ecr 37 (challenj,‘,_,j
PeHHorers Q00 comicion /gen#ence,) , and 2017 {flfnj of a
motlon to Vacale_ under 2@ U.c.c. § o‘LaS‘S‘I See. Aggf_zc’ Mo, Zw'w'cr'/ﬁ/
ECF 61j75; 775 84; 86 ((challenging Pelitionery 4001 convichion [ Gentence
and 20U revocation of supervised release conurcHon /Sem‘e"’“—) ) Fhat

were. dented as Un+l\me_\Y Under Yoo AEDPA , _J_-'-_CI_;., ECF 93, Thege Inywnes-
in-fodr satishy Acticle IL and can be rewedied by o favoroble appeal,
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2. The Appeal Below Satisfies Article I and
+he Favorable Ru“ns Would Remet\y the Vielations
of febitioner’s Sixth Anendment Right +o Counsel
and Fifth Amendment Due Process Preserved RCSH’
Yo Cortemporancously Appeal his Drug Conspiracy
and Revocation of 5uperv35cA Release Case
Convichions and Sentences

This Court has instruded courts that defendands have a

r’itho wunsel ot revecadion hearlnﬁs) See Mempa v. Rhay, 3¢9
Us. 129 (‘%7)) ond a Pin% counse] on appeal . See Andecxvi
Callfornia | 286 U-¢- 738 (1967). Fed. R. Crim, P 32,1 and

18 Uis.c. € 3O60CA also instuct Hhat deferdants have e right
o counsel ‘\nae,penaenﬁxf {or Mevocatlons o(.{ure,rvs’;ego release.
ond 18 U.S.C. ¢ 37‘*3.(4)306:‘0«:'1%&5 o defendont o S‘I-a:}uf-uv Ng‘\f

o a propecty- Preservea Ns\nl— Yo appeal. Thi's (owct also instrocks Heaf
defendants have a NSH- ) represenfat on free of o conflich of

/’nienes-l-/ See Wood v, &eorg(a). %50 v.¥¢. Rel, 71 (m@Ql' i+ has
even Vacoded a frubah‘on revocodfor becavge he trial court had
£alled o E"im'r'e. into a PcS.(i[)/C conflidh of rterest on He Par/'

of o peMHonery atorrey Id. at L7327,

The emidence in PelMoners case befow Shows Fhat during his
scheduled dag Conspiracy case Sentencing | Fhe frial cont did ot
appoint PesiHorar coonsel o his revocation o€ :uperv/.{ed relecse.
pocaeding . See Aguloc, No. 3io0-cr- 4, EcF 31-34. 7he record

also Shows Yhat Amg) Cmspfra(j Cage. CIA counsel Was fneflective
a9



in his 00| representation of Petitoner +hat caused a conflic
of interest. See,e.g., id., ECF 86-1 of 31-33 (‘Pos‘#{efikﬂﬁl":ﬁ dqim.g,
The 4ria) court misjoined Petitoners revocation and clmj
Conspfracj case. Pmce_p_dinﬂs; ambushed Peditioner with o Violaton
o{:;uf;eru.‘seo\ release chud;’/g for whidh he was given no advance
notce | cevoked PetiHoners term o€ superuiston based on a St -7 bed -
Under Seal Massachoetis womant pedition +hat the cour+ never 34%
to Pdm"”‘ef) Compare LA'/ Ecr 31-32 (‘sealed event of courtls fransfer
%Juri.(o‘idio:n-ﬁrwkidq no nodw of electronic Iransfer wasys gf‘ve.q>

with 14, ; ECF 32 (bec. 13, do/k post - S'en-}encfnj av\fkr- Ha - foct
Coort hearing ‘n absentia and order that the wamant petition be Uﬂﬁdlfc});
and Serknad Pelifioner witheut Lmsthj o single 18U§.C. § 35573
fadvr as requlred b:) (ong ress onder 18 u.s.C. £ 3583, See Agviac,
No. 2:04-c- 90 ECFGAT ot 2-3T.(Dec. 12, 300 Sentencing +ranscriph).

The Al court sentenced ReHHoner~ ™ 4o 360 months on
Counts {«’1l +v be cun CMCUﬂ'QJ\Hli) followed 'b:j a Yen yeoc Jerm o?
§upemﬁ¢ed releage . . Haree yeas [ violation of Supeny Iseo\ reJca;e,J
to be wn concomently,, . pot o be followed bfj supervised release . ..
Both the delendant ard Yhe gosemment moy haue ¥ right Yo appeal
[onder 18v.0.c. 5 3742@)]... TF +he defondant so requests | the clerk
Shall prepare aad il focthwith on behal€ of #he defendant.
I3, of 2427, Becowse Amﬁ Conspicacy Case CTA coundel never
mek Lith Paitiorer abosk an appeal  Pelttioner sent o pm fe Jetier
3y He digteich court adwsing that he wicked appeal Wis ContfeiNons
ond éen']ences\ but He couet £iled the pro £& appellale notce M
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only PediHoner s drug cans-pimcj case. See Agular, No. X:09<=90,

ECF 598, when 1€ fact Petitioner had preserved his right +o
Contemporaneously appeal both his revocadion and drg Ce)ns,aa‘mfﬁ
Case convidhons ard senfences | See United Shades v. Womer- Freeman,
370 Fed. Appx. 745 (1174 Cor. macch /6, J-CbS)((anc’ud/:j Hat Hre
Aeferdont had PmServeal her r.‘3k+ o dontempora neoucl}, appea| both
her revocadion of sipervised release and frovd conuickons and
Senterces despite thad her pro Se nolice o appeal Hat she sent S0
He coort Aid pot £ped—chal(y |‘Aen~)-§-f7 He r’evawdfzan).

The distich courts m.‘shmo\l.“nj o€ PetiHorers pro ge
noHe fo appeal Suppor-lw\ Amj Cmspo‘mej cose_ GTA Counsel s
Aecepﬂon, See Aypenc\\x L, and conflick of intecest-hreughout
and Hee Collakml consequences of comnsel’s misaduice. and
misdicection harmpull\/ afflected wl'vzn’ ond He woy I'n whu‘d\/
Pehtioner raised his Pos-}-sen{-endnj clasms for relef ZxJoW/
See Aem‘ar‘ No. &:04-cr- 98, ECF 807-!} Ag_g_ig_fl No. Lioo-cr-Uq
EcF 8¢/, that were denied by the dichti ok courd, Indee.c// e
above detalled Mjurles-infad are atimibuioble fo PeHiforors
revocation of supesviced release proceed ing.

Simply put, He collatern Consequences attributed Yo
Peditiorers revocation of superyised release exdend to his
arﬁoi;ﬁ \ncareraHon and lnc\rmﬁ:ll\/ afleded Pehi¥ionars
Sitkh 0nd FifH, Amondiment rl‘g(nf-s in a\l coork Proceaihnﬁs
Qrectly ard Mndiredtly relaled to Yhe Supenised release
cevoceMon Hed Con each be remedied E] a fovoruble appeal
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In +this case., See Appendix D-L

The districd courd Lailed 4o dockes Petitforery proper! y
Pre.semeo( m‘shlf 4o wnkmporqnaoslj appeal both his revocation
ol Svperul ced release and o\rus wnspn‘mrj cage_ convicHons
ond Senlenwes, No+w:+k$f-anc‘mﬁ dmﬁ Cmspimﬁ case_
coonsel's confitd o€ interest C.verj post - S‘eni-endnﬂ coury
P\"Ow'nﬁ thed- followed Proc&ded urder Galse prefenses
ard violated Peltoners Fifh Amendmont Might 4o due_ process

Becana Yo dightah courtls errors and ConstitoH onal
Violabons cun be remedied by a favorable appeal | s (ourt must
Vacade the Second Civeoits (‘ul»‘nﬁ 'n Hhis Case and determing
the € cope of Hu above deteiled collateral conseq Lences cavsed
by,oqw\ attributed +o)PeJH/‘orQr'J revocedion and whetke,~
Petitoners Concus mrentiy - impoged 30 yeor sentence. must be
Vacaded do allow PediHoner o restore. hiy Pmpeflj pru’eru—eJ
right o Conkmporanewslb appeal hig o\mﬁ (,on.gpr(uc:j and
revocedion of ,{upecurécd release onugcdNonmg and Senlences
with ¥e effedive assistunce of woncel vrder 18 V. (.C.
£ 37Y3(a) consistent with the Condihton  Yhe (T4 | and
¢ Coorty )'artaw\e/d'

8. The District Courtd Transfer of Jurisdiction
of Peritioner’s Supervised Release is Void and
his QDOI-IMPose.A Term of §U‘Pervi$eA Release is
Tolled Under 78 Uc.c. £ 3624 ) and +his Courts
Hoic\in& in Mont v, United Stotes
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Title 18 U.€.C. § 3C0S authorizes a Court +o Hrons@r
+the buc\“sdicﬂm of o defendants 5UPQN,‘5@,J re leoge to anotber
Gnother Asich This Court holds FHhat under (8 UL.C. § 3cale)
a term 0€ Superv.:{ed release, d&eJ not run A(N*J\r\ﬂ W‘:j Per‘o’oc‘
In which the defendant 1S imprisored in connecHon with
o federa) crime Lor more Hhan 30 days See Ment y.

United Slades, 567 Uis.___ | 139 S.¢+. /836 (2019), 7his Court
a\so holds that +he m,‘m‘mum reiumemeni-f of due process |
includes writlen notie of Yre claimed Superuiced release
v folatong, Zmrm’_«cg, Y08 U.S, 47// ¢aqg,

Under +his Covrtss precodent Pes(tioner’s 2001 - ‘'mpoged
Yerm o€ Superviced rtlease s dolled Under 18 0.5.C. § 3ca%e)
see Mont S_UP_"__&; Petitioner was not given He minimum

feguirements of due proess, See was‘(e\!' Sopra; and
Petitiorer's revecation of Supervised releage meg'y:j 'S not
yet fira and Pe Verment dichrict courd proceed g Luere-
Void fom Hre Stact, This lowd Mush qrank this Petition o
clari€y +he scope o€ Monts ho\dt‘nﬂ Ho thix case of fachual
{irgy (mpression. See pp.8-18 of 4his pettion.

Here , Petidiorers revocatlon of SUPérvisec')“FdeaK{
proceeding i< interjurisdickonal, See ORANS DIcTToNARY
oF THE LAW (deﬁnmﬂ PmceeAmg as “[al case in wud-)
J and " [Hlhe
recocded hlS“"D(b of a CM&.”) P 338 (;Led l‘iﬂi.?’)(emplmﬁs
in ongn\r\o\” See also Agﬂt_‘{) Ne. &' 00-cr-\1G ) Bguier, No. [207-

Flhe orcletlv progrescion of o case in ourt "
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Cr- 10257, Appendices DI and jurisdichion of PeriHoners
st - olled term of Supecyision Must be returned Yo He
Districh of Massachusetts to where such jurisdiclion
over Hhis case property les:

F\‘FS~|-' Pettoner's sealed revocatfon Pr‘oc&dt%ﬂ €oret
beﬂan 'n $he Dishridt of Massachusetts as eacly as 2008.
See. p-8 of this Petition, Ino\eec!' Petitioner had been given
an Taapplicably - ‘ncreased Yerm of supervised releage and
would have not otartuise been on supervised release at He
time of his 2009 arest for a Amﬁ CmSpN‘aCj had He
Massachugetrs court dodeeted (45 one yeor ceduckton of
Peditionevs Supervised release term /n Hhe wale o his 2008
ParH‘dpaHOn ‘'~ that courtls r‘e-enfrj prog ram, xd,

Second | after addiHonal Sealed ujolotions of supervired
were. Ciled with $he Massadweeths court | see id:; PP 9710, and
ofter Fehtivner had been armesied ¢n Vermont $or Consp:‘mcj and
was appos‘niec\ a GIA atorney who had an actual 0F confltch of
Inferest, the Mascachugetls cout tssved a. woment fo— Retiorers
anmest and hig dem of Supervised release was &Cpecfiue,\y
tolled on AUSUS\' 30, 0049. Ia. p.i0.

Next | Years after Ped\diorer s drug C‘—”\SP?mc:j case anmest
+he. Mascachvcetts coort /'na/:pmpn‘aidy transtered its JyrrsdicNon
of Petiffoners Lupervision 4o Yk Vermeont covrt — o transfer
Hat was ' ompleke and vord ak ihe tncepon — and withoot

wwninj pe,H‘HOnej“ e Verment court unlawtully accep)-eA Such
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jurisdiction | failed Yo appoint Petltioner CTA counsel and misyoined]
He revocedon Pmmdmj ewrdh Pelitlorery dmf) conspiracy cuse
Pm@edfnj, revoked PerHorerss ferm a@Jur)erv/Z/‘m w«"”l\du"}—j-‘w}:ﬂ
him MHQ,} and {:atlléd +o dodked hig proge appea( o He court
I pp. 10-13. Indeed | +he courts fega) emons and violadions
o€ dove procese under the FEHA Amendpment €ucilifauled dmﬂ
congpiracy case 3P comnsels conflich of taterest in Hhe years
Hhat followsed ag he mi.ro\(}eckcj Peditiorer abeut He Juperw?feJ
release rovowHon and hiy nyhts. S Appendix L. Simply pot
Petifioners Vermont me&hg.( ace Void and $erm of Supe_‘(v iSion ‘}vllca.
CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

AR e
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