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QUESTION(S) PRESENTED

Tn A\ritmo., when a crime 16 stacurterly defined as one “committed
L\%zf«\ﬁt anedher pevsony the urdm & an esgertial element o5the offense andthe
stz st allege and peove the thentity of the vichim as an eleweat oF the oSense.
Salpy. Dlguin, 65 724 238, 22033 (Arfe.ck.of Appeals 206%). Bauers indictment Lot
seiual expisitation 6 4 minor — a “Dangemus Leire Aganst Childven™— fatied o allege
the. thenttty of any “ackeal mnoe vickm(g). D habeas, Baver acgued that the un-
Pub\rs\neA memorandum Aectsions agamst 14 nadequate nelbice elarms weve undenable

undey law and esedrary-to mm_._(\_ﬂgg_&%, 520 U4, Uldo, 425, 501 (8-60D).

A, Whether a LoviSicate of Ac“sea.\abﬂ?ly aheuld 1sue whee  the district
couvt Liled 4o conduct A2 novo veview of Ghe Pm‘h’(mﬁ o% the Ro_Poﬁ’ and

RecommenAction 4o which Raued] obiected,” Klamati Siskiyst Widlands Che v,
UARLM, 569 F3d 103, 103 @th (. Acod); and fhius () Jurists of reason—
undee a tortect analyais of Bauers ettes 4o ¥his Coarts Coselaw — would

Gind the hatrick couts vubig on the conatitutional clam debatable, Millev-El .
Cackrell, £3F U5, 30 R40 (BeoR); or () juvists Could Conclude the 155ues pre-
sexed ave aAez*uzA*a o deserve exeouragement to proeed futher. 53% U4, at 301

a. Whether a. CovkSicete of Awm\a\ﬁ{\f\}) should 146ue because Bawer has at
least made a “substantial sheumg of the deviial o oo consirtutional 'rf9\/r\’.“

A8 V5L 2253 OF).

-



LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

M All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

Chavies L. szu\ Socrner Dicest of the Avizora. Dept: of (orvechons

Davd Shinn, Bivedhe o Ydhe Avizond M\ﬁ: of Coneshmas; and
MA Renevidh, Avizoca Aitoneyy General

RELATED CASES
“Ahare axe wo (elated £asos ?u\z&m@ T Ay elher cont(s).
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

I For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is
[ 1 reported at ' ; or,

[ ] has been designated for publication but is not yet reported; or,
¥ is unpublished.

The opinion of the United States district court appears at Appendix _ B to
the petition and is

[ ] reported at : or,
[ 1 has been designated for publication but is not yet reported; or,
i is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the - court
appears at Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

B For cases from federal courts:

The daﬁt-iJ on Whg:h the United States Court of Appeals decided my case
was .

EX¥ No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

UA_ Congt. Aveend, b - Q‘lé})ﬁ 0% the. fecused

CM:AT/V\ \?u eﬂﬁm’\\n%\ mﬁe&-\ﬁm}tﬁ, ‘ﬂ\e accused 5&%} exyoy ‘the riat 4o 0 4

ublic tria an tnpartial jury of the State akd”Aistvict whe@in the 6F
s\(\a\\\)\\a\lz \aeevl’Cm%\«\‘\%eA, Suah’w\r\ fic et <hall have &, r\‘p(e:nohh;\w ascoctaiven
by \av\l)_ ond ¥o e 1ovmed o8 the natuve and cavse ogﬂ\o_ aecuboton; to'be on- -
feorded ‘withthe wrinesses aganat W 40 have compulase pyocess Sor dotaining
withestes ta Wis Savoy, and 40 have the Asistance Lounsd\ Soc hus defence.

V.5, Conat. Avaend. 4- Sec. 1

« Al Pevaons barn oY naturalized w the Ontted Sudes, and sulsject 4o Hhe jurisdickion
thexes; axe citizens of the Dotted Stakes and of the State whavein *sz[\, Tesde. N

Stafe shall mare or exfere any \aw wivich ahall abvidae the divildnegs and in-
munttigs of citizins of the Uﬁ:ieA 5‘\'2_"\’26: nev ﬁhaoﬁ alwr:g smfamepﬂ e any pevson

' ov Aen»’m any pevéen

of \ike, Wikedty, ov ?merﬁ\mﬂ Aue 5‘\«0&65 of law);

within w4 )uﬂéA\L equal pyoterfion o the \aws.”

AR D50 -

sec.(@) “Tn a habeas Cavpus proceedtng ox a ivo(ea{'; undev sechion 7155 before a
At’ﬁ\ff&)uz\?a, the fmal srdey’ shallhe subjéct +o veutew, on appeal, by
o

He teuvt appea\_f, Lo +he evcurt in wiidh he procesding 15 had."

seL.
(é)@) “Onless o eireurt Jushice o\’gqtég.ﬁ;\iesuea a f&r‘l’[?\iﬁe of appealasitey, an

on appea& May Nt be tale 2 LoVt O ap\)o_akﬁ Frova—

(A the. $aal oxdex 1 ahaeas torpus proceeding W whidhthe Aetection cow-
'P\ci\‘(\Q_L\ of ax15e5 0wk o Process wsued by a State couvt, ov

) the fmal sxder th o F“’mﬁ undey seckin 255"
et of \asitds mauy 1952 tndee yaph (1) only 15 the
®a\$¢;§f§3§¢f§§ew@ﬁuﬁs fal o of thb de L)
1 ) A

" 3 sealell ' 13 ‘ Wich
) e f gyl bl ol ppmarn Qo e sl



STATEMENT OF THE CASE

On Decewbner 19, 30\, Bausy Was convicted of mineteen 14 counts oF Sevual
explortatin o§ & wroor 10 vislation of A.RS. €13-3853. (Appe. Dact 1-2) He frmely
a‘)‘:ea\u( Pro-se astey his Counsel cubvetted o bef pursuant do Avnders u. Californma,
Wl V5. 128 Q%’%, ond vawed theee wsues: (1) whether the Stakes failave 0 all@& and
PYONE the. Tdentrhes of the. “ackual reinor™ vickms m{m\(ed Yevevsal; @ whether $he -
dicthoent Ae\m\lez\-ﬂm tial touet of jurtshichon by ‘fa’nlﬂ}j*b state the 1dentidies of
Hhe vonor Uichtns; and () whether he dxal couvt commidied renevsible evvor by
Yeadmy e permissive Wkevence Jury vostruction drawn Hrom AR5, 13-3550 (.
6k Q) |

The Aveoaa Couvt of bppeals astimed Bauerk tonvichons and sentences, eon-
C’\Mw‘ﬂ Yok the actual 1dentthes of e 'chidven appeary inthe Images 4rd net
need +o be prven under ARSZ (3-3553; dhe tndictment did not deprive the #Ral
towvk of juﬁsA\cl’tm; and the. Juvy Wshuctin, while enoneaus, was harmless eveor
(Appe. D at Q) the Axzna 6\41;(2,\1\2, Conk denied Yeviwd (Z4), and whis Court denied
Bawevs P@Jé-hm foc Covhroveni thewatter. (3. at3)

Newt, Bauev Kled Lov Bost-Convichon Relie§ (pe R‘\) and submitted a pio-se
brie§ [pftee Wi Counsel withdvew) Yaismg a tlawn for mefective asistance of
tsureel £ov fatmg do shject 4o ¥he Indichnent and fadng 4o sbject o the il on

Jursdickonal geounds. (Appt.D ax 3) The PCR erurt dented Rauers clams and
defeemined that even 1§ eounsel hod vaade exors at Wial,whe evors wewr wet
'\)Yejuz_\\cm\. @ n 'Pe:k\'m fxc Veview wos $ted wn dhe Avzooa Cowt of A?Pea\s,
which granted view but dewied teled. ) At no time n Rauer’s stde pro-
ceadms did the State o any ceurt Aiseuss or avalyze Hhe application of

s (ouds pracedent as cried 4o Aetermme the tlaas on appeal ov PCR.

1 teld o be ‘\uwccnéﬁhx\'lol\a\lv ovexbroad” tn Stade v. Hazlett, 93 03d 1259, (26, MR,
N 10 (R CE. Ay, A003). I |

A



Dn Fabmmy 19, 3014, Bauer filkd a Petrbion for Wit 2§ Habeas Caqms. which assevted

Louv 9vm\.\A5:¥o( velie: (1) the indictment was insufficient a5 a matter of law 2 o Netice
of allelements, and the tial couvt theefre laclled subject-matter Jursdiction ovee ws

Cote -~ citmg Hawling v. 04, 1% 05, €% 1 (194); Russelly. 08, 21a 06, P44, 1440 (463,
and DA Longt Awand 1 @) the evtdence was tnsufficient o canvict -~ ertmg Frow . whitte, 534

V&, 204,238-39 (aeo1); Te e Windup, 39305, 352,304 (910); and LS. Lonst. famend. (; (3) the
trial couvt Commited tenecsible errec when it gave an uncowstthutional “permistible wfeenae’
jury instuctien at trial—- eriteyg francts v, Franliin, 4 $.5, 36¥ 313 [983); and OS.
Cocet. Soamerd \4y and (M) trial counsel wos ek oc {etitng 40 advecate on Bauers bhe-
half as 4o the Thsuficient tndichment and allnstg the HrialHo preceed v the alsence of Subjject-
madtex Jurisdiction-- cimg Stratlaed v Washinglon, U 0.5, L8, Lal-a3 (924); and VA4,
Const hmend. 1. S22 Bauer V. Ryan, et al,, No. C\-14-0US5- PU-a#T (Doc. 1 at 6-4).
The Magistartels Report and Recommendertion (“Q 7 R), witheut analysis o¢ Raueds
eitesto _@x_@% and Qussell, supra, detormined Hrak bround Ore hed no wentt insofar
as wuthple State tourt un\:uh‘\\s\xeA rernorandes decisions hone (ejected stalax clams.
(Appt. D ot 1-3) %0, Bauevs avalysis of @QYM\ 4 New Fovsey, $30 V.5 Ak, 4a5 (LeeD),
in Kv_F'\j—b Res‘umz\mb Ancwer as 10 bownd Owe, wish Aeewed “wanied” and tgooved.
(Td. et b, $0.3). Baver dojected and veauested de novo veview ox geed cause. (e
E ax 2-4)

A o Grownd Two, the Magrstrede relied on the fvizona Lasetof Appeals decsion
whidh Aetermined ot —leased o appearnees — Bauevs tmages “clearly depict achual
winors, wot” adatks sz\'evdwﬂ 4o be vawnors” thos fdig susSicient™ evidence 40 conviet
(- ek 10) Bawer Oujected o the untenable. court of apperls “no Teokly vequred”
kectsron, torda 1o skete \awo. (fppt € ot 4-2)

Din the tose of brownd theee , the Mogubate — wivle w«uchng dhat the jury -
epvuction hed ‘reon Ae,;\axemwmmmu‘j oNerbroed by he Avepna Couvtof Af!ﬂ:eak,

5.



toncluded that the atdrmnal \avquage statrog the Juvy was “See to acept ov ceject Hhs
infatence as tiexs of fact™ Ak vet cue the exstrhadional defect, but helped ceduce the
Yiek of peipdue. @’PP‘L D af 12) Addrbonally, the Mag\d\rde tonstred Baueds Reply
0 Respondents as o “buvden shiﬂ’tﬂﬂ“ the “actual enwer® elewent as vaaved. (T. af
13, f0.9) Bouer Onjected Soc 4erd cause the Magretvates falue to analyze this claym
under Fancioy. frantlin, UM 04, 30%, 23 (1985). (. E at 5-7)
an.ll_xj, the Magrsturte Aeteewined that Bauevs Grund Frux was weates based
wpon the analysta n Gvownd One.. (gl d ot 4- 15) Bauex ojected foc geob cause.
Q\\)Pi. E at ) Mowevex, Bauexr agom ot an evidentiary \weartng and a (oh. ()
On July 34,3080, the district couvt ruled on Rauers Pd?hm the RiR was
'acce‘:'tez\ and adopted n it ﬁw\’t(c('.g y tneluding the dewial oF & CoR on all grounds
foc @ief beeawse Raued haswstivade o substantial showmg of vhe demal of
o Constthional vighk (Appe. B e D) Baviev timely fled hig “Nobice of Appeal:
Request fov (oA and Leave 4o Poceed T Sorma Rauperts. @’W“- £) The Al Crecart
deved Bavevs Yequest on fa\avumrj 9, 303\ (Appy. l%, pavroting the Arstct judge.
Pursuant to thie (ouvts Mavch 19, 3020 Odex estendmg +he deadlme to $tle
any. pekrtivn S0 4 wyrt oF codkrorart 4o 150 Aaf)é’ £ioen e Aate o5the lower Couvt
Ju&gw\u\‘(, Bavew fronely Sileg ‘KAQTV\S\’AY« ?e:tﬂ’mvx And, 05 set-xthhin Hoha v,

Uriited S¥edes, S3u 0. 33k, 241-Ua. (1499), thre Loutl Juriadickon 1 Tnuoked
undex 8% V5L 6 1354(). |




REASONS FOR GRANTING THE PETITION

Tnasmuch fia Baver Bas At Least Mode A Showing DF The,

%ma\ 0% & Consthutiona\ Rught, junsfé 09 Reaéa‘g WDU.L/.{ (1)
nA The Disteict Courts ‘?

%)ehad’a\u\e,, Ov (D Conelude T\(\cgﬂ Exwers i%ues Am AAezym\z

D Desee. Encau(‘ ement To Broceed Fuvthey. till
Coctall, 53% U, 208,301 340003, 58 Ot A5 SR

faw:

AE the Cok stage, the only question s whether the applicart has shawn
that “jurists of wason tould disagree with the district courts esdubion 6§
his conafduhional clatms ox that Jurists could eonclude the 155ues preserted
ave. adequate 4o deseve encoursgement 40 proceed fuvther” Buck v. Davia, 520
05— —, 3F 5.0 359, 1a% L.EA LA 1 QovH)(&p op., at 13){ quotng Mille-ElN.
Lockeell, 537 05,353, 30%, 133 5,04 1034, 154 LEA. Ad 931 (3003). Trs “threshold”
Uy 15 wove freared and ‘?D(ﬂ‘(\f?(g than “adjudication efthe ackual mevts?”

- Bul, suprai(quokag Millec- Bl 533 05, et 339); se also i, at 336 fnotng

Yhak “ull cansrdecerton of the Sactual ov legal bases adduced in suppovt’ 0¥

the dan is vt appopacte m evaluskng o vequest for o CoR). Fit the
habeas strge, however; when dhe stute eouvt does vot veach +he meetts of

the Fedexal claw, fedeval habess vevtews 16 wot subject 4o the defevantial

“tandavd thak applies under Ankitervoriam and Efecte Deavih Penatty Act;

tnstead, clatw is Yeviewed dv novo. James \. Schrivo, (,54 F34 59 (cAa
fvrz. 20\0).

LDrscussion:
Gvwnd One |
Here, Baunads tndichnent van afoul oF Wis U5, Const Awend. M rrghnt’ 4o tue
Process when o envrtted the esdrties of any “actual miner™ ickws —underthe

age o5 15 —040mat whew kza\\a{}ed‘\g toeweitied a “Dangevows Ovtme Mganat

't



Cirtldven” (DCAC). T Rustell v Orcted Shades 264 046,144, Hod-d (18R Hhis (ot
hold Mneet an mdichneat 16 oaly, LufFicient Y () Cootans all elemertts 4o the
c_\/\a.\fy_z& offense, () gres e defendant adequate nebice o the vadure and cause ok
the chavges, and(3) proteoks the deSendart agamst doubile Jeopardy. @) And, white
fhe fedoxal vrﬁh’(—h 2 grand Jury indicknent has neer bean Sound o Bo_‘mwrpcrxfed
agamst Yhe states, Wurtado v Caldomia, 1o 05, 51k, 534-35(1%84), a state way
Oeake such 4 right hongh s Covstthehon. o stahutes. Branebu , 4R
V5. b5, bk, 1. 35 (19) and cates ceed.

Dodeed, Kedexal hakeas Couvts have found that the Bue Pacess Cights enuctated n
Ruell ave requived ot ooy in federal Wdickmeonts bt also wn state extmmal thovges.
Jee Nalexing V. ¥ovteh, 335 €34 10 (6 Cre am3)( stete appeals vt unvzasondbly applied
dleady estalohished pemaples of Due Process, which equive that avmal chavges be
&zﬁi{.{m\{j speafic o allow defendant 4o defend c\\arges and potect” dgawst deuble
Jeevavdy); also DeNomshy, Keane , 1 F34 10%, 103 A e 99, Fanwscet v, Bablrich, 963
24 o 1% (3l m&; and Parids v. \h@aji 1999 WL 1S3, et ¥3 (\o ¢ xqqc‘z)(‘im\,
Tnfact, o fedecal conet Wil teviaw a <tafe tndiciment +o defeomme 1§ W18 <o
fundawnevtally dofechve 4o have depvived the convichng couvt o Jurisdickon o try
the Canse; ot Hhat under nd Ctoumstances Could 4 valid coovickon vesutt fom the
focts Pavable wadex the tndickwent. Matander . Melotter, 435 Fad 595,518-49 i
[4%Y, and Warmbion v . Melstter 79 F24 13,184 (G 1988). |

Bavoy; Howghout his Avrona dieok appeal and post- convichon proceedngs,
an well as on federal abeas, complaed ofthe Sack that s dichiment—con-
4:m\—j~ha established legal cegumemnantz of ?\m&l\g the actual Tdentdy of the alleged
vickm o any Fonse " onwitted ggainst ansther ?emxt‘l-‘m covport W Due
Yrocess — ovoked s ecential elewedt and thus Confered no subject- enatler
Juﬂsc\tdmv\-&o the tral cont. He Suether asserted bolow Yok dhe “astual \Aexrkfj

2 Sfate v.Olgatn, 165 P24 934,233 -3 (e Ch. fpp. 2607)

g,




as a “necessary elewent B a DA was thus suﬂsm’fe& by s Cauvts dectsion

n A:Ppmm\i N nggg;g, 530 V5. o 445. 501 (AreD), and as ‘SUSQSQLLU.EK\‘H_\J a“)m\)eci
oond m&o?\'ed by the. Avizooa Superne. (oot i State N Schovidt aorR24aM, Alb-1F

(Pm%. aw&)(ﬁw_—’(kme{’ 0¥ the fanendi hine of cases o that any fockthat “the. las rnakes
es&m\’\a,\-\-o‘\":\a'\mm%m«f " 15 +the “Cunctional equwaledt of a0 elemeat of a Geater
- ekfzvse,” and 15 o be treaked mAtxﬂ\:j}(cﬁy AW(@«\A\‘), Ravers Hvound One clamm,
whidh a\\egﬁ . US.LaostAmend. 14 Due Dacess vidlabion focthe stutes omisston
o5 the actual dentdies of e “astual ™ vichms undev & years of age that
his DR wiene Comwied agalist Wi¢ ndietwect — as %\a&B sef Gxth oy
Slke precedent— unequinecally shows “the. deotal of o tovefurkional (gt a3 5.,
£2353fd). S0, the fst “prong” of the. cequiremnent fbrthe Tuarnce 0¥ a (DR 16 wef,
imvov\’cml’\j ymo state o Sedeal couvt has Aeteanined Baseds Gound One. Tn
light of s @\iane. on W Courts casdlaw as 4o Indichnents and elemeats. And,
%&Qﬁ‘:})mhﬂ\’s Tenex sxsweed Ravers federal L}réumgg\f efther on Arect aypeal
oY R ]mz,e&hgs ——Yhus waiving & deferse on habeas. Noretheloss, Qes?mﬁm\'é pled
“herv woved Ackevne O aNSWEANG Rauers hateas ?&v(:mw BRauer filed a Travee
ﬁboc.\% a0 “Meawandum of Powds and Law v Suppedt of Taverse (bec. 1) 4o
\3\"“9 QQ,S“)M\&R\S‘ wawex of Hhere Afense Wioe the Arshck Couvt and b answer
there *dekonce” vavsed for Yhe First fime. Notably, Respondertts ialed 4o addvess Bavers
ceterhrns Yo this Couets @evant caselaro and, indead, @lied on wapitiiched State
a_??ea&s Couvt’ roemovandum Aecismns windw alo ‘Qf\\el\‘b rnenkon—izt alone do
am\ﬁt?:e———(cwaﬁ casdaw anonmg ot dectsions sganst Hhe ?\*DPDGF(’[&(\- for
W Baued alvanced. Bauer \r\aﬁ;{"\mﬁ\\m\\m prowedmys elowd, SardM axe “usieoable
Tgnovryg Respondeats’ wanex, e R4 R Acorinined— avd the Avshack Judge
m\o\m_m R%?mAm’cﬁ' natvecd désecee T T ey, and, withnt de mvo
(eNTew, MQXS@( the unv&shé\a( aypelate Couvt Adterminahons as C(CbWEbKJ sty

1.



the Vs, and deSeered dothern. (ypt. B ot W52 Kuthorwiore, the Arshat cowvt—
fmdig that Bauer 15 Hhe 00 who wawed the fppendi avalysis when he swply
YtheA-\o Yhe JFhers walved defense on Answer — A vo wore than o “pria. -
Locie™ amyﬂs of s elatm usIng “the ‘themP\&‘re. and uxdendole appellate Aecrstons
a5 Hs qude. (@4 ax 5,501 HoweNer, swce D Areeoa. court \nas ever Actarmmed
Saneds speafic kehecal clavn. undex velovaat V5. Supteme Couvt casdlaw, the Astnck
et “Aeforential standard unded vhe AEAPA wasan evior as g watterof law,
04 was B Smlue do tonduct de nov Ceviewd as Sought by Bauer. W-Cahl;
and fppi-€ of ) Jee Janes y. Scheivo, 654 F24 250 (LA Mz 20t).
Fecordmgly  wasvauchas Baver has wode a auostantial shawmg ohthe Aexial

ot a Cacollubional gt o canvet bt Y eoncluded “hat easonable Juwsts (1)
weaM A Yhe Awstect courts ruling o the W Awendmedtc\laim debatable, oe @)
weuld Conclude thetthis tesue 15 adequate +o desenle encauagement o proceed
Suvther. Hille- Bl v Cedlll, S3% 08, 233,29, 340(3003). hs suzh, the Nt Gie
cutts Cok dewial should be Yenesed and a of sheuld e as 4o Gound One.

(vound Two
Tt s difficutt-bo imagine a woe clear exowple af a 14vh Amend et Drae Pro-
cess N idlakon than Rawers eonvdichions withet Pmo? beyond o reasonaale deubot of
evexy fack nacessavy 1o Constite dhe erimes with which he vias chavged. The Due Wo-
cess Clanse prb'\’w\'s dSendarts from Condrabon any eNext’ when the Sade {ails 4o
meet H buvden ot paf as to each and every “necessaryy” e lewert of the ofense. See
froce v Whitte | 5§31 0:5.395,33%-39 60); and Tn v V\km\\’\‘;, 39% 0. 358,363 364 (3.
“The veleNavt que&hm on sﬂmemg of the evtdence (eview] 15 whether, akter \srewmj
the. extdence o ¥he light most faxovalale b the prosecirtion, any votivnal v of fact
ol A Nane found dhe escontial elewents of the cvive beyood & veasonable deulst” See.
Jac keon v Nixginia, 433 0.5, 36% 319 (1519)mphasis in oﬂﬁMU

i0.



RAB'N\Q on the Q'{l_ R's awm\)ai of the Avizona Couvt of R‘\:pea.(s m\alb\b‘ts of ds
cleenon aﬂ:ea(, the &istvict Judge ad DPWA%LM%WM&Q'S Positmn and denved. velief:

(Bt R et 5 d, haing $oegone. e novs vewiew of the \iictwis derktelenent
o5+o Grownd One, Hho Avstrict juc\ge heldvthat “Uhe statels Sixluve 4o ’Pvesen‘l’ exvdence
of o Sk thatis not an elewment of-the L\t\m’g&& alfence couMd not have Jiolated
Ravedd Ave process (lghts.” @d. at 6 Howeve, A5G arguendd thak the 1denitty
of an “actual voner” vickm of o “DEACT is an essential elewent in oxder to sustdin
that an actual and vt fiztitious ehild undevthe age 05 1S has been ‘aeiua\B ex-
F\oﬁed) the lawer touvta Yeliance en the “appearances” determ nafior would be an
X a5 a watler of aw a5 t04he S\rgrc‘\e“_cj of dhe evidence —— one. whidh Jurists
of @ason whuld codamly f10d ddeatable. Moeover, Bauer has wanitained — since.
Vs state agpeals caudt vuled on At appeal— that its “a?(aeqmnc&s“ Aetecmination,
wed LLPDV\M et usmgm “okentnce’ M\ick”rh T&(*?, declaed (hnc,ms‘fﬁmﬁmﬂxf
‘oNeovead” in Slade v, Hazlett, 39 P34 1853, lawd n‘lD(kﬁ% Lfkw-am?;), was o Due
Yeocees diokahon w and of tedtf whvidh wendeed s g wnferable in law.
Thaseowch as no Aect evikence was adduced ot Bral windh metthe
staxts oudento prove he Hently of the actual wined utchw under the age of
5 “necessavy elesnedt™ of Baneds alleged “Davgerous Cxvtmes /4;0)/152‘ Chi\dren)
see e.9, State q, O\c\tm\, L5 P34 336, 339,323 941 4\, 35 (Am:.a-t.ﬁ{m).&ﬁo‘%. the
Juey eonvicted Bauee withat any. exvdence wid4penex Yhat there wexz, \ndeed,
‘vl vidkws of anuy CYTe(S). b such, the At crurts Acermmnaton thet
“Yhe evvdence ?‘(&(\‘\2& attecel addesed each ackual elemedt of the ofense and
was Sufirteat o sustam o gurtly Nevdit™ (P(\)w‘?b et b)) s debvduble and desocues
encouagament’ 10 proceed Suvther: Hillee: Bl v, Grllell, 533 05. 333,333, 240 (5?)-
Cméeztueﬂi{j, the Nmth Cvouls Cof Aewial shoutd boe vevecsed and a (DR sheu\d

NOWKAUL a5 Yo Bauers Gund Two caim.
S(fppe. D af 10)
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Gaound Thee |
Rauer heve condendsthat the “Bavmissive Tnkence” wnshruchion o the Jury
Nidlated Wis Due Process quavantee. agamst convichion o secual explortation of a
~iner cinexe “no ‘actual thlA™ wias shewn-b boe o pavbidipant Inthe depichion.
This wshuckion, as <ot fokhin M552-350," was declaved “unconstrintionally owr
bvoc\c\"\03 the Aizona Ceuvt o% W‘l\f’ W Statey. Wazledt 39 P34 135%, 136U o, 1D (Aﬂt.
&'A'\’P’ ard?), eleen years priov 0 Bavers fial. The. Hazlett court, in light of ‘ths
Courts detexminations tn Aderobty, fiee Seocls Coalibion, 183- S.6t. 139, 1405 -1 Bo0dY; and
Nesy) Yorll u. Eevbey , 103 5.t 338 (1929), found Avieonas “\eerwﬂsﬁwe nference’ instruction
4o vun afeul of zleardy established panci ples of Due Progess “(bly peraitting the trier
of fact 4o nfec that a \xxy«\'\ﬁ\nn\’ i4 a inor 1€ the visal c\qﬁckov\ ov (e act %mﬂ\\
s tetle, fewt; or visual epesentaton Ae\mks the parficipartas a nor™ Hotdett 93924 ax
b . (0. Agam, assuing arguendo that eidence of the actual vdentkdy of aoy ik
o5 an pS¥ense Comwtted against o e s a “necessary’ clement+o coavict mnthis
case,) see e.q, Sdp v, Oguin, 165 P24 338,331,333 99141 35 (. L. fepp.acoP), 15
they “therk s Wstuckon— along widh the. dsonce of proof authenticatng any, “actual” |
winex depicted— would ke preyudicial, vevecsible evror o vndexmining the Jury’s

(eswﬂ)*\k&g ‘o fond the “actual ety e\ewent \34_504\& a easonable doust, Contrary
o Bancsy. ?\m\v\\m‘ U 0e. 307,31 @‘i@)

Ket, mmmmmg Bauers Cmf\?\m\d’ of the unegquiniocal Due Precess violeation,
e Arstict couvt €ound Hnat Hhe_ instrustton. was not pejudicial, veversible exrer \oocanse

® a foresic pediatioan testlied a5 fothe ages the pavkidipents —whom che never examined
PM’EM\B" appeared to'‘ee; 3) Bauey s, theught the participonts gppeared o be
An\dren, and (3) the. Arizona Couk of Arpeals noted —\oased on appearances —Yoat-the
“Tmages themselves cleady Ae‘)id’ actual emooes, wot adults VL‘W\A@ 1o be minees”

Q—\*Pp‘{ffs at TR %p, dppeatances, appedrances, and move apbearaices Sinply trump
At Bax F, ey tocovpearted hen by veference \nevefo.

.



the. fereona (ounvk o k\:Pea(s Adecminafion Yhat to convict for possession of cid porn
based upon appearinces (b e trrex of Joct s’ fo pove an ackual chitd)vuns
ool o cleardy estalhished (dth Amendment p\d&km\ﬁ? ﬁwarm\{g 4D ih Bawes (6.

e Avizona Couvt cf Appedls Az\wmma\im on whidh the ReR and Avstact ceudt
velied has uvx‘\’e)nabB rﬁno(ed the inpert of Yozt Supid) and 74 centrolhng tale of law
05 o Baneds unconstrubionally overbvoad” juvy nstrocton. s constriudes an Indefensible
Aa‘nr\u\’e fom dhe Basic vorms 65 eonsttudional Aé]‘uAico\hm CMPZHEA b‘L}“H‘Q Due Proczss
lause o5 dhe th Avendment in fedecal Wabeas 0\!@(6‘\5\\1’ of stale PvuctiéA‘nSs ; a0l Junsts
0% 2ason Lould Find the. Awshrck cauvts Afexence 4o un@b\té\\ad cases — vather than o
?u\rshs\\ed oyion. ased on s Loty \swcec\mr—- débatadble oc wrong.

As such, dhis vesue Aesorves encoumgewent to proceed further; and the Ninth Cie
cuts denial of o Comt <hould be veversed. & (OR as Yo Rauers Ground Theee shou\d
t5sug. Hillev- £l v, (pcllrell, S37 U4, 30, 23%, 3334{(2003).

Gyound_Fouy
e Smal Gviund cared n Baueds hateas petthion was the dewtal of his {Uth
vt Ryrtto Effechie fesistance of Couveel. Yo claimed Yhat his trial counsel—
W gt of state and Sedecal 3%&\(\’@5 — (Yat\ed 4o aAvocate on W5 \oehalf as o the
cmﬁr\ﬂ\x\imﬂg insusfidieat tndickwent; and () atlowed Hral o proceed without sbject-
Toatter junadickion -~ Yesuthng n esadichions, serdences, aod \neavcexodon outstie

o Due Prowess protechisns. Under Shriclland u. Waskinglon, Hab U4, (e, LA1-q2(1989),
1§ mAced Rauvevs trial caunsel pecformed c\e?raew{—\:], /.. oelow o‘:ﬁech\)ag eosonable
shandoxds, and soad Asacieat peciormane \:YejuAueA v — Yesutfog n an waveluble

o¢ ‘?uw\amen‘\’al\g oy sutcome T dne PmLeeAi(gf—Eauer wathd have tecewed in-
eSSechve assictance.(Z4)

Rs set forth above, indictments tn Avizena o to Confer Juvtadiction if an tes-
sertial elennent 16 owited . (supra af ) 5““P\j put, Baves trial caunsel 1anored s

3.



tansttabionally Atcient mAicinedt:- chustunal exver was ignoed. See V5. Gonzalez-
Lopez, 548 0.5, MD(Q00W); and Nedev. 05, S3F U5 1,30 (199)(Scalia,T. concurrirg
n-povt and dissenting in-parf). Hed caunsel boen zhhﬂen‘\’ and wiNed Soc a rewmand tothe
g0and Juvy fox cause, e Sate would have haddo provide the “askual’ minor Jickme’
Wenkdies as an essential element undex _Q\_%uggi L(u/)m, ond the insuiciaat ndickment”
would have been cuved. fnd, 1§ dhe Shade could nst allege the. vichns' dentrhies ——Baues
Caze would have \wen Armiased with prejudice. Heve, tounsels 1gnoxance of velevart
clate and fedexal caselaw peveated an efSectrve. aAv ceacy of any such preteal
challenge, and o «F(.mc\ame.v\'\’al\ﬂ wefalr — jurisdichonally void— oudeome peejudiaial
to Baners Due Prosess quarantees esutted.

The Arsteict oot found — based en ™% defeence o uw\m\o\lﬁked MZmoandu
Aecisions— that ‘@Nev\%ﬁ[&uzr’é clawns Th gyunds one and twp awe withoud wertt,
Wis Aain in ground Lour mwust Saxl ag well? (ﬁﬁ)\t B a;Ho} fnd that™ wecause Counse!
Cannst be neld wefleckive fox Santing +o vatse wevitiess clatms ,Yg:mma has net shown dhat
(ooxvels epesentation Sell below an objechie Standad o€ easonablensss (Id‘;.)‘(m«\_()

- the RER [Appe- Y ot 14-15) Relie€ on Gvound Foux wias Aented. @)

\What 6 70t Adbeiteble,is that tt was not the wole o Hhe Astrict couvt 4o

prasunce wihat constehres “Stde law® as 4o an e4enfial elemant of Bauers Faﬂrw(av

""\Ba“gmms (rrves ﬂgcm\sf Chidven” bazed on u“?ub\‘\eha& mewmsandum decisions which
£axled 4o mentm, let alone avalyze, the velovaat applicaton of this arets precededt
Asthe Rederal o, Pecauce the Aishek Judge £aled 4o condudt a de novo vevtew
whexe. AdSerence. wos 7t appropriate, Jawes v Schvico, (59 F34 859 @M Aviz. 301),
)‘uﬂls\é of ¥essm would $nd Advdable ox wvong the \owex cauvks vesoluton of
Bowers eonatthrional meffechve aspistance of connsel elaran sor they eauld conclude
the. Temue pmsexmzd 1 adequateto desecve excauragement fo proceed fuvther Millec Bl

Lecdeell 53t 05,303, 3074, 3% (3003). Thus, o (of should tesue a5 4o Bround Bux

i1,



CONCLUSION
Tnasmuch as Bauer has at least made a “substantial showing of the dewial oF
a constilutional rrdet™ i each of his Sux grownds em haboeas, a Cor showldissue.

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: (7/9\5—/3\0 A ]




