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System Fails Mentally Ill (cont.) Third Circuit 
Brady Claims in Habeas Petitions Timely 

When Filed Within One Year of Date 
Reason to Believe Prosecutor 

Violated Duty To Disclose 
by Douglas Ankney 

the system understand that Davis ill and 
needed h p? Maybe, she thinks, it just that 

d. She says she talked the war-
the units"no less th 15 times," 

to get Davis some elp."After 
ell him the whole st on more 

on, and me hawk my head 
ell, sounds like C. ron needs 

choices. I'm like seriously? 
just got from is?" She 
just don't "w. o learn, I 
ant to unders 
the system, s realived 
roblem is." didn't know 
blem until happened to 

the common 
e want law 

ng in mental 
rful. But it didn't 
ut two and two 

ameron's incident. 

This article by Jorda mith was originally 
published by The Interce (theintercept.com) on 
November 26,2020; shed with permission 
from The Intercept an rd-winning nonprofit 
news organization ded at to holding the pow-
erful accountable thr ugh carless, adversarial 
journalism. Sign upfo The ntercept's Newsletter 
(haps:// theintercept. slater). Copyright, 
First Look Media 6, In 

Are Phone panics Id= Moan 

Wm You Yew d Ones? 

HRDC and PLN ar gathering in • oration about 

the business pra ces of telep one companies 

that connect p oners with th ir friends and 

family members n the outside. 

Does the phon company at a j I or prison at 

which you ha been incarcerat overcharge 

by disconne g calls? Do they ch e excessive 

fees to fund ccounts? Do they to money left 

over in the ccount if it is not u d within a 

certain per of time? 

THE U.S. COURT OF APPEALS FOR THE 
Third Circuit determined that Dennis 

v. Seey, 834 F.3d 263 (3d Cir. 2016), altered 
the Circuit's jurisprudence regarding "Brady 
claims" [Brady v. Maryland, 373 U.S. 83 
(1963)] such that the claims are timely filed 
pursuant to 28 U.S.C. § 2244(b)(2)(B)(i) if 
they are brought within one year of the date 
on which the petitioner had reason to believe 
the prosecution may have violated its duty of 
disclosure irrespective of whether the undis-
closed material could have been found earlier. 

At William Bracey's Pennsylvania mur-
der trial in 1995, the Commonwealth relied 
heavily on two witnesses — Thomas Plummer, 
Jr., and Sylvester Bell. At trial, the Common-
wealth elicited testimony from both witnesses 
that they had received favorable plea agree-
ments on certain charges in exchange for 
their testimony. Bracey was sentenced to life 
in prison. His appeal and state habeas petition 
were unsuccessful. 

In 2010, Bracey learned that shortly after 
he had been convicted, Plummer pleaded 
guilty to charges that had not been disclosed 
by the prosecutor. And the Commonwealth 
also failed to disclose it had withdrawn a 
second set of charges against Bell. 

Based on this newly discovered infor-
mation, Bracey petitioned for relief under 
Pennsylvania's Post Conviction Relief Act 
("PCRA"), arguing that the prosecutor failed 
to disclose exculpatory evidence as required by 
Brady. The Court of Common Pleas dismissed 
the PCRA petition as time-barred, ruling that 
the factual basis o the claim was a matter of 
public record and could liaN .el___arieen scertained 
earlier by the exercise of due diligence. The 
Superior Court affirmed. 

Bracey then asserted his Brady claims in 
a federal habeas petition in 2011. The U.S. 
District Court for the Middle District of 
Pennsylvania dismissed the petition as untimely 
under 28 U.S.C. § 2244(d)(1)(D), reasoning 
that since the undisclosed materials were a mat-
ter of public record, Bracey brought his claims 
more than one year after the factual predicate of  

his claims could have been discovered through 
the exercise of due diligence. Bracey attempted 
to appeal the denial,iutacertificate of appeal-
ability ("Cac) was denia 

Three years later, the Third Circuit ruled in 
Dennis that a defendant has no burden to" v- 
enge for hints o dosed Brady material" 
even if the material is part of the public record. 
Bracey moved frit reconsideration under Fed-
eral Rules of Civil Procedure, Rule 60(b) ("Rule 
60(b) motion"). The District Court summarily 
denied the Rule 60(b) motion without referenc-
ing or discussing Dennis. The Third Circuit 
issued a COA to answer, inter alia, whether the 
District Court abused its discretion in denying 
Bracey's Rule 60(b) motion without consider-
ing Dennis' effect on its previous decision to 
dismiss Bracey's habeas petition. 

Because Bracey's Rule 60(b) motion 
sought relief based on an intervenin change 
in the law, the Court rst a to determine if C) 
the change was material to the basis on which 
the District otti;-t-rutially denied habeas 
relief. Norris v. Brooks, 794 F.3d 401 (3d Cir. 
2015). The District Court denied relief based 
on 5 2244(d)(1)(D), which allows claims to 
be filed within one year of"the date on which 
the factual predicate of the claim [s] ... could 
have been discovered through the exercise of 
due diligence." A"factual predicate' of a habeas 
claim means th f which a point of 
law arises."F Dictionary (11th 
ed. 2019). 

 

Due diligence is a context-specific in-
quiry and is the diligence required based on 
the defendant's knowledge, experience, and 
circumstances. Wilson v. Beard, 426 F.3d 653 
(3d Cir. 2004). Due diligence r uires a habeas 
petitioner to US  nly when 'he has a 
reasonable basis to expect that an investiga-
tion would uncover relevant information. 14. 

Prior to Dennis, the Third Circuit's deci-
sions regarding Brady claims related to due 
diligence were inconsistent and confusing, the 
Court observed. For example, in United States 
v. Starusko, 729 F.2d 256 (3d Cir. 1984), the 
Third Circuit stated that the Government 
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dismissed, the Court explained. Based on the without inor :Cox v. Horn, 757 F.3d 113 (3d 

reasoning of Dennis, the Court held that a Cir. 201 . A defendant's Rule 60(b) motion 

habeas petitioner's Brady claim is timely under must show "extraordinary circums tangs 

§ 2244(d)(1)(D) so long as ' ed within where, without such relief, an extreme and 
one year of the date on which e petitioner unexpected hardship would  occur. Id. The 

has reason to believe that the prosecution may factors a district court shouldrs,nsider in 

have violated its duryof-disclosure. However, making such a determination art1 /44.1)1the effect 

the Court cautioned: "If there is a reasonable of the change in decisional law on a constitu- 
basis [beforehand] for a petitioner to believe al rule or right for criminal defendants 

additional investigation will yield undisclosed e merits of the underlying c 
Brady material, the petitioner must investi- principles of finality and comic ovant's 
gate or risk the statutory consequences [viz., diligence in pursuing review, and (5) where 
dismissal]." appropriate, the imperative of con 

The Court stated that Dennis changed fundamentally unjust incarceration  
the relevant decisional law irj that after Dennis In the instant case, the District Court 
the factualpredicate is the prosecution's failure failed to conduct any analysis at all. Because 
to disclose any material - not its failure to none of the Cox factors was addressed, it was 
disclose material otterwise unavailable. The a per se abuse of discretion. Cox. And in those 

District Court's denial of Bracey's petition due instances, Cox instructs that remand is neces- 
to a failure to exercise due diliggnce was per- unless the court could affirm on some 

missible the time • f the denial but was not 
permissibl. • ost Dennis  #sent the existence of 
facts showing the defense failed to investigate 
a reasonable  suspicion the rosecution  had 
breached its duty to disclose. 

Even though the Court concluded that 
Dennis  materially changed the law, "interven- 

the ground on which Bracey's petition was the law rarely justify relief' 

New Titles Available in PLN's Bookstore 

bore no obligation under Brady "CO furnish a 
defendant with information which [the de-
fendant] already has or, with any reasonable 
diligence, [could] obtain himself" (The Third 
Circuit rendered similar rulings in numerous 
other prior decisions cited in the opinion.) 
But in Wilson, the Third Circuit held that a 
prosecutor's  Brady obligations require produc-
Eon of impeachment evidence even  when that 
evidence is publicly available 

e Coutrexadtae•Dennis cor- 
rected and ed the law by g that there 
is no "affi tive due diligencetilt of defense 
counsel as p of and"no support [for] 
the notion that defendants must scavenge for 
hints of undisclosed Brady material."Instead, 
"the duty to disclose under Brady is absolute 
- it does not depend on_ defense counsel's 
actions." Id. Because the prosecutor's Brady 
obligation to disclose is absolute, the defen-
dant is entitled to pre_iLsim illanaterials have 
been disclosed. Id. Cut 

While Dennis didn't directly involve § 
2241(d)(1)(D), it materially altered what a 
petitioner in Bracey's position would have 
reasonably expected about the possibility of 
undisclosed Brady material, therEILL.hifting 

other und[s], according to the Court. Thus, 
e Court concluded that the record before it 

required remand. 
Accordingly, the Court vacated and 

remanded to the District Court for an ap-
propriate consideration oll3rS RuleW)  60(b) 
motion. See: Bracey v. Superintendent Rockview 
SCI, 986 F.3d 274 (3d Cir. 2021).P 
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Criminal Procedure: 
Constitutional Limitations, 
by Jerold H. Israel and Wayne R. 
LaFave, 8th edition, 557 pages. 
$49.95 
This nutshell h intended for use by 
law students of constitutional criminal 
procedure. It is a succinct analysis of 
the constitutional standards of major 
current significance. 

The Federal Rules of Civil 
Procedure, Practitioner's 
Desk Reference, 20/7, 
A. Benjamin Spencer, 439 
$54.95 
This concise comp of the Federal 

of CM; re and the 
ofTid of the U.S. Code 

to civil litigation gives 
'oners a handy resource 

quick reference and 

Advanced Criminal 
Procedure in a Nutshell, 
by Mark E Cammack and 
Norman M. Garland, 
3rd edition, 572 pages. $49.95 
Concise reference on post-investigation 
criminal procedure far practitioners 
and students. 

Civil Procedure in a 
Nutshell, by Mary Kay Kane, 
7th edition, 334 pages. $49.95 
This comprehensive guide offers a 
succinct review of civil procedure rides. 
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