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IN THE FOURTH CIRCUIT COURT OF APPEALS

In Re: US v Daryil Bérley App. No. 20-6760

MOTION TO VACATE JUDGMENT/MANDATE AND KRE-ENTER

- Omn Jan &,202i, I Daryl Barley filed a Motion for En Banc &
Rehearing. After several months of not :hearing from the Courts

I called on May 21,2021 and spoke with the Clerk, in which I

was then notified that my Motion for Kelearing was denied on

jan 25,2021. I informed theClerk that I never got the denial
and asked what I could do. I was told that I could file the Writ
to the SP. Court. I got off the phone and‘researched and found
out that there i$ a 90 day time frame to file, that has been
extendéd for 30-60 more days..However, because I have not received
the denial and do not have the Writ of Cert forms to be used,I
am requesting that the Court Vacate the Denial/Mandate and re-

- issue the denial, so that I may get my full 90 day timeframe and
write to the Sp. Ct to get the Package. ’

Respectfully submitted on this &Q_May 2021

DC;V P)M/

Mr. DE%’ Barfe
Fed Nor 14643 084
FCI Butmer II:

PO Box 1500 _
Butner, NC 275009

Certificate of Service, 28 USC 1746
I, Darly Barley, do héreby swear under the penalty of perjury

S

\

that a copy of the herein Motion has been sent to the 4th Circuit
of Appeal Court and to the US Supreme Court via US Postal Mail
on this b?, day of May,2021 from FCI Butner 'f.

s/. O j%f}’\

Mr. Dg;yl Barﬁey
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FILED: May 27, 2021

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-6760
(4:10-cr-00010-JLK-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

: DARYL WENDELL BARLEY, a/k/a Black

Defendant - Appellant

ORDER

Upon consideration of submissions relative to the motion to recall the mandate,
the court denies the motion. On March 19, 2020, the Supreme Court of the United
States extended the deédline to file petitions for writs of certiorari in all cases due on

or after the dafe of that order to 150 days from the date of the lower court judgment,
order denying discretionary review, or order denying a timely petition for rehearing.
For the Court--By Direction

/s/ Patricia S. Connor, Clerk




SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
WASHINGTON, DC 20543-0001

June 3, 2021

Daryl Barley
#14643-084

FCI Butner II
P.O. Box 1500
Butner, NC 27509

RE: Letter/Requesting Forms

Dear Mr. Barley:

The enclosed documents were received on June 3, 2021. These papers fail to comply
with the Rules of this Court and are herewith returned.

You may seek review of a decision only by filing a timely petition for writ of
certiorari. The papers you submitted are not construed to be a petition for writ of
certiorari. Should you choose to file a petition for writ of certiorari, you must submit
the petition within the 90 day time limit allowed under Rule 13 of the Rules of this
Court. A Copy of the Rules of this Court and a sample petition for a writ of certiorari
are enclosed. :

Your case must first be reviewed by a United States court of appeals or by the highest
state court in which a decision could be had. 28 USC 1254 and 1257.
A

Sincerely,/'l '
Scott S. Harris, Clerk .—
7 -

By: 7
J /
-~

SusarFrimpong
(202) 479-3039

Enclosures



ATTi Supremas Court Clerk of Court
In re: Requesting Writ of Certiorari Package 2and Pro Sa Forms

My name is Mr. Daryl Barley and I was jugt informed that my
Panel Rehearing /En Banc filing was denied o2 Jan 25,2021.I
did not even find out until May 21,2021 by talking with_the
4th Circuit Court of Appeals Clerk. I am reguesting a 60-99
day extension as well as the Writ of Certioarari Forms to be
- sent to me at fhe below address. Thank you for your time.

S=e attached Letter/Motion to 4th Cir. Clerk.

Respedtfuliy submitted on May_jﬂL_,ZOZl by:

s/ Qm(/ _(/

Mr. Daryl Barley
Fed No. 14643-084
FCI Butner II

PO Box 1500
Butner,NC 27509

Certificate of Service, 23 USC 1746

I, Daryl Barley do hereby swear under the pesnalty of perjury
“that a copy of the herein has beesn sent via US Postal Mail to the
US Supreme Court, 1 First St., NE, Washington, DC 20543 on this
44y day of May, 2021.from FCI Butner II.

s./_,_,“Q B@ﬂj

‘Mr. Daryl Barley

RECEIVED
~ JUN 3- 202

OFFICE OF THE
SUPREME COUF?C':FLERK
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'USCA4 Appeal: 20-6760  Doc: 17 Filed: 01/25/2021 'Pg? 1of 1

FILED: January 25, 2021

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT /? ZC O

5/28/ 2/

No. 20-6760
(4:10-cr-00010-JLK-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.
DARYL WENDELL BARLEY, a/k/a Black

Defendant - Appellant

'ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Motz, Judge Diaz, and Judge

Floyd.

F or the Court

/s/ Patricia S. Connor, Clerk



IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

United States of America : App. No. 20-6760
Appellee

Vs

Daryl W. Barley,

Appellant

APPELLANTS SUPPORT ARGUMENT FOR PANEL REhEAnINGiREHEARING EN BANC

Comes now the Appellant, paryl W. Barley, to petition the Court

for a Panel Rehearing/ Rehearing En Banc for the follwing reasons:

on 12/21/20 this cCourt denied the petiticner/appellant's Appeal &
and Request for Remand. Mr.‘Ba rley's Appeal was premised on the 1st
Step Act's changes to the drug penalties as Wcll as the deriliction
of the Appointed Counsels repetitive violations of the Court Crders
and a Court that moved in haste without considering al‘ the changes
" in law since the petitioner's’ original sentencing. All parties do
concede that Barley is eligiblé for a reduction and all parties
have concedéd that the Counsel did r%peatedly drop the bail and
thevCourt based its decisions on the%e facts. However, the Court
did not have the reference letters or the Institutional conduct
report available at the time it made both decisions and when the
counsel finally submitted.them, the Court did not want to address

them any longer. Therefore, no futher reduction was' Granted.

1
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Howevér, after the denials this Court issued the Chambers v US
19—7104 ruling , which held that the Court must consider all 3553(a)
factors and subsequent changes in law since the sentencing. Which
was not done in Mr. Bailey"s case. Also thevCourt Gid not have the
benefit of the US v Nasir 2020 US App. Lexis 37489 (3rd Cir. En Banc) -
ruling which has dgemed the Virginia drug statue as overly broad &
that Kisor v Wilkie decision now renders the commentary as non-bind
-ing, thus leaving both Bariey and Nasir as actually innocent of
the Career offender finding.(US v Brown 19-7039 (10th Cir. 2620)-;
the district court erred by not considering his challenge to his
career offender status at his 1st Step Act.sentencing and the 1st

Step allows the District Court to consider his claim)

More importantly is tke«split among tne circuits now ...
in régard to whether the Appeal court can allow the Court to reconsider
the additional claims not raised. According to the 3rd Ciicuit case
of US v Hart 19-3718 , which was ruléd on the [exact same day this
Ccourt denied the petitioner of 12/21/20), the answer is Yés and a
the government conceded that it is appropriate as well in Hart;
Therefore, because of this split,tit wculd reqguire this Court to
Reconcile and come into conformity.with‘the Sister Circuits, seeing

that both courts issued the rulings on the same day and came with 2

different outcomes.

Futhermore,.the.District Court never resolved.the "reveiant conduct"
increase quantities being used, which is critical because there is
a massive difference in the 2d1.1 base offenses. For example, the

2



PSR originally attributed 361.7 grams of g@gaime:‘zvﬁie7ngﬁam§ of .crack
wﬁich under the_2009 provisions produced a 2d1.1 level of 22 and 26,
but today under the 18:1.and Amendment 782, the new 2d1.1 findingS'aEe
20 and 24. (See 2d41.1 drug table effective Nov. %,2014) |
But what happened at sentencing was different, because the Court & PSR
applied 2061.7 grams of craék cocaine instead of 61;7 grams, and then
created a dew_marijuana equivaient of 9,741 kilograms, which produced
a new 2d1.1 BOL of 34, but today is 32. -
Whaithese changes are-éxplored futher , the Court will see that the
career offender finding is no longer applicable and tﬁat the drug
amounts must be qhanged and that the petitioner's category is no lon-
‘ger a 6, but instead a 4 or 5, and the 241.1 new BOL will fall between_
77-96 months {cat A) or 92-1i5 months (cat 5), which is anywhere

s .

* between 120 to 158 moqth difference in the current sentence, thus
clearly.warranting futher exploration by.this'Court or En Banc Court
and then to be Remanded to.the District Court for futher consideration.
{See US v aAlston 19-3884 {(6th cir. 9/28/20)..the Ohio.drug prior

' no longer qualifies as a career offender predicate.and Remand‘for
Resentencing is in order} US v Bautisa 19~10448 {9th Cir. 11/23/20)
..the Arz. drug conviction no longer quélifiés as a career offender
predicafe and warrants resentencing; 63 v -Helding 18-3270 (7th Cir.
2020), US v McDonald 2019 US App. Lexis 36667 (8th cir. 2019); US

v. Sterling 18-2974 (Sth Cii. 2019) ail réquiring resentencing without

the additionél revelant conduct attributed)



Conclusion

This case is a prime vehicie to resolve the split among the Circuits
and to provide justice to those like Barley who are still suffering
100:1 racially disparate treatments and whose priors no longer’qualify’
'as well as resol?e the revelant conduct issues.

In alternative this Court should Vacate the Denial and Remand for the
full Reconsideration. Or Pernaps issue a Amicus Curiae Request to all
willing participants and also assign appeal counsél to argue before

the court during oral arguments.
Respectfully submitted on this §Mday of Jan. 2021 by

A F

s el Do
Mr. Diryl W. Barley
Fed No. 14643-084

FCI Butner II1
Po Box 1500

Butner,NC 27509

Certificate of Serivce, 28 USC 1746
I, Daryl W. Barley, do hereby swear under the penalty of perjury that
a copy of the Panel Rhearing/ Rehearing En Banc supplement arguments
. (4 copies) has been seht via US Postal Mail to the 4th Circuit Court
of Appeals located at 1100 East Main St.., Richmond, VA 23219 on

D
this QY‘ day of Jan. 2021 from FCI Butner II.
— /‘\

\

| )l Do)

Mr. DaEyl W. Barley




Attachment of Pertinent Portion of US v Nasir, 3rd Cir En Banc
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more or less weight to the testimony of a law
enforcement agent or police officer than [*14] you
would give to that of a civilian witness, simply because
he or she is employed as a law enforcement agent or
police officer?" (App. at 237-38.) Because Juror 27
answered "yes” to that question, the following colloquy
ensued:
A JUROR: [..] But the other thing that | kind of
answered "yes” to was police officer and a person
on the street. | would like to think | would be partial
(sic), but | don't know.
THE COURT: You would like to think you would be
impartial and fair to both sides?
A JUROR: Yes, impartial that is what | would fike to
say.
THE COURT: What Is your concem you wouldn't
ba?
A JUROR: Weli, my daughter dates a state police
officer. And | really have a lot of respect for them,
you know, and | fesl that for the most part they all
do a good job, and they try to be fair. | think | might
tend to believe what they say. | don't know.
THE GOURT: Do you think if | instruct you that you
have to be fair and Impartial and assess
everybody's credibility as best as you can that you
would be able to do that?
A JUROR: | would think | would. | would hope |
would.
{App. at 305.) Then, outsida the juror's presence the
Court and counsel had this further conversation:

[NASIR'S ATTORNEY]: Your Honor, | move to
strike on [*15] the basls that she — her daughter Is
dating a state police officer and she would tend to
believe the officer and police testimony.
THE COURT: What Is the government's position?
[GOVERNMENT'S ATTORNEY]: Your Honor, |
don't have a real strong one. That she would
answer any questions that she was Instructed {sic].
She could stay impartial. She confronted all those
Issues. | certainly understand why (Def
counsel] is objecting.
THE COURT: Any response?
[NASIR'S ATTORNEY]: No response, Your Honor.
THE COURT: I'm going to deny the motion. | felt
sufficlent confidence that she would work as hard
as anyone could to be falr and impartial, and | think
she would follow the instructions. So I'm denying
the motlon to strike.
(App. at 306-07). Nasir argues that the statements i
would think | would" and "l would hope | would” are not
sufficiently strong affirmations of impartiality.

Because the juror admitted to her concern about
partiality, the District Court quite rightly asked follow-up
questions to determine whether she was actually
biased. Cf. Uniled Siates v. Mitchell, 690 F.3d 137, 142,
57_V.I. 856 (3d Cir. 2012) (holding that actual bias is
“the existence of a state of mind that leads to an
inference that the person will not act with entire
impartiality[,]" unlke Implied bias, [*16] which Is
*presumed as [a] matter of law" (cltations and Internal
quotation marks omitted)). Here, Juror 27's
acknowledgement that she “hafs] a lot of respect for”
police officers and "might tend to believe what they say”
prompted the District Court to emphasize her obligation
to be fair and Impartial and to welgh the evidence
equally. (App. at 305.) She responded with assurances
that she would follow the Court's Instructions. Her
declaration that she “would think” and "would hope"
(App. 8t 305) that she could be impartial - combined, it
seems, with the way in which she said t — allowed the
District Court, observing her behavior and mannerisms
first hand, to have "sufficient confidence that she would
work as hard as anyone could to be fair and impartial.”
(App. at 308-07.) That dacision, an this record, is not

_ manifestly erroneous.

D. The Career Offender Enhancement '

Nasir next challenges the enhancement he recelved at
sentencing pursuant to the "career offender” provision of
the sentencing guldelines. He argues that he should not
have recelved the enhancement because one of his two
prior qualifying convictions was an inchoate drug
offense, which does not qualify as a predicate offense
under the plaln language of the guidelines. 171 HNY{
'1’] The interpretation of the guldelines is a legal
question, so we exercise plenary review. United Slates
v. Wilson, 880 F.3d 80, 83 {3d Cir. 2018). We agree with
Nasir that the plain language of the guidelines does not
Include inchoate crimes, so he must be resentenced.

1. The Definition of “Controlled Substance Offenses"” in
the Guidelines

m['f‘] Under section 481.1 of the sentencing
guidelines, an adult defandant is a career offender if
“the instant offense of conviction is a felony that is either
a crime of violence or a controlled substance offense;
and .. the defendant has at least two prior felony
convictions of either a crime of violence or a controlled
substance offense.” U.S.S.G. § 481.1(a}. If a defendant
|s a career offender, that designation Increases the
offense level of the crime for which he is to be
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sentenced and mandates a criminal history ranking of

Category VI. 1.S.5.G. § 481.1(b).

The District Court determined that one of Nasir's three
convictions In this case is a controlled substance
offense, namely his conviction on Count Two for
possesslon of marfjuana with intent to distribute. After
evaluating Nasir's criminal history, the Court concluded
that two of his prior convictions in Virginia state court
also quallfy as predicate controlted substance offenses:
a 2000 conviction for [*18] an attempt to possess with
intent to distribute cocaine and a 2001 conviction for
possesslon of marijuana and cocalne with intent to
distribute.? Nasir was accordingly sentenced as a career
offender.

He argues that hls conviction in 2000 for attempting to
possess with Intent to distribute cocaine should not
quallfy as a "controlled subslance offense" under
section 4B1.1 because the guidelines’ definition of a
»controlled  substance offense” does not include
inchoate crimes.10 In particular, Nasir points out that
section 4B1.2 of the sentencing guidelines defines the
term "controlled substance offense,” to mean
an offense under federat or state law, punishable by
imprisonment for a term exceeding one year, that
prohibits  the  manufacture, import,  export,
distribution, or dispensing of a contralled substance
(or a counterfait substance) or the possession of a
controlled substance {or a counterfeit substance)
whh intent to manufacture, tmport, export,
distribute, or dispense.

U.S.S.G. § 481.2(b). Nasir notes-this definition plainly
does not mention Inchoate crimes, and consequently
asserts that his inchoate "attempt’ crime should not
qualify as a predicate offense for the career offender
enhancement. The analytical problem Is more
complicated [*19] than that, however, because the
commentary to section 481.2 appears to expand the
definition of ™controlled substance offense’ [to] include
the offenses of aiding and abetting, conspiting, and
attempting to commit such offanses.” U.S.S.G. § 481.2

cmi. _n.1. That section of the commentary, and,
importantly, our precedent on the application of the
commentary to the interpretation of the guidelines,
informed the District Court's decislon to apply the career
offender enhancement. The question, then, is whether
the more expansive commentary should be given
controfling weight in Interpreting the narrower guidefine
at Issue hera. ! ’ :

2. The Effect of the Commentary on our Interpretation of
the Guidelines

The extent to which the guidelines’ commentary contrals
our interpretati of the guideli th ) is
informed by principles of administrative law. In Stinson
v. United Slates, 508 U.S. 36, 113 S, Ct. 1913 123 L.
Ed._2d 598 {1993), the Supreme Court considered how
to classify the commentary to the sentencing guidelines
and whether and when it should be given binding
interpretive effect. Because the guidelines are written by
the Sentencing Commission, a bady that straddles both
the legistative and judicial branches of the government,
the Court determined that the commentary to {*20] the
guidelines is more akin to an agency regulation than a
statute. Jd. at-44. Consequently, the Court determined
that the commentary should “be treated as an agency's
interpretation of its own legislative rule.” Id. Relying on
its opinion in Bowles v. Seminole Rock & Sand Co., the
Court sald that such determinations should be given
deference unless they are ‘“plainly erroneous or
inconsistent with the regulation.” /d._al 45 (quoting
Bowles v. Seminole_Rock & Sand Co., 325 U.S. 410
414,65 S. Ct_1215, 89 L. £d. 1700 (1945)). HN12(T]
Further, the Court Instructed that, "if the guideline which
the commentary interprets will bear the construction,”
the commentary can expand the guidelines, particularly
when the commientary is "interpretive and explanatory."
Id. at 46-47. Accordingly, so-cailed Seminole Rock

N The ing C fon has proposed an dment

L g
eNasir has other prior convictions, but the government and
Nasir appear to agree than none of them quallfy as predicate
offenses.

0 HN1T 1[’1’] An inchoate offense Is *[e] step toward the
commisslon of another crime, the step liself being serlous
enough to merit punishment.” Offense, Black's Law Dictionary

to the g to explicitly include Inchoate offenses In
secliot 481.2(b). Nolite of Proposed Amendments, 83 Fed.
Req. 65400-01, 65412-15 (Dec. 20, 2018). The proposed
change has been subtpmed for notice_and comment,*and the
time for notice and comment has closed. id. However, the
Commission does not tly have a g (and has not
had ope since at least 2018), so it cannot act on fhat issue.
u.s. Sentencing Commisslon, 2018 Annual Report 2-3,

(11th ed. 2019). Inchoate offenses Include, for le, the
attempt, consplracy, or solicitation to commit a crima. id.

avallable at
https//www.SSC /default/files/pdfl h-and

b /i Il-reposts-and books/2018/2018-
Annual-Report.pdf.
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, also called Auer deference,12
govems the effect io be given to the guldelines
commentary.

Our precedent has followed that course. In Upited
Stales v. Hightower, 25 F.3d 182 (3d Cir. 1994), we

substance offense,” ['22] we nevertheless gave it
blnding effact. In dolng so, we may have gone too far in
affording deft e to the guldelines' tary under
the standard set forth In Stinson. Indeed, after the
Supreme Court's decision last year in Kisor v. Wilkie

applied the principles set forth In Stinson to determine
whether inchoate crimes are covered by sections 481.1
and 4B1.2 of the senlencing guldelines. We asked

139 S, Cl. 2400, 204 L. _Ed. 2d 841 (2019), It is clear
that such an Interpretation Is not ted

In Kisor, the Court cut back on what had been
understood to be uncritical and broad deference to

“whether the ing C ded lts
statutory authority by expanding the definltion of &
controlled substance offense” when it included Inchoate
offenses [*21] as part of the definition of the term
“controlled subst ffi * In the tary to
section 481.2. Hightower, 25 F.3d at_184 (internal
quotation ‘'marks omitted). We determined that the
commentary to 481.2 was explanatory and therefore
binding. !d.__al_185-87. Specifically, although we
admitted that the Inclusion of Inchoate crimes was an
*axpansion of the definition of a controlled substance
offense]* we said that the expansion was “not
‘inconslstent with, or a plainly erronsous reading of,’ §
4B1.2(2) of the (slentencing {gluldelines, and that It
does not ‘violatef ] the Constitution or a federal statute.”
id, al_187 (second two alterations In original) (quoting
Stinson, 508 U.S. at 38). We later followed that
precedent in United Slates v. Glass, 904 F.3d 319 (3d
Cir. 2018), in which we held that a conviction under a
Pennsylvania “attempt” statute qualified as a predicate
controtied substance offense for the career offender
enhancement under the guidelines.

Our Interpretation of the commentary at issue in
Hightower — the same commentary before us now —
was Informed by the then-prevalling understanding of
the deference that should be given to agency
Interpretations of their own regulations. Thus, although
we recognized that the commentary expanded and did
not merely Interpret the definition of “controlled

12|n 1945, the Suprems Court upheld a regulation from the
Office of Price Administration in Bowles v. Seminols Rock,

after It ined that the | of the regutation was
consistant with Administration's pretation of the i
Seminols Rock, 325 U.S. at 417. Seminole Rack thus became
horthand for the of to an

agency's Intarpretation of Its own regutations. More than fifty
years later, In Auer v, Robbips, 519 U.S, 452, 117 S, Ct. 805,
137 L. Ed. 2d 79 {1997), the Court relnforced that doclrine.
The doctrine is thus I d to as Rock
deference, after the case that introduced it, and al other times
referred to as Auver deference, the more racent reltaration of
ihe doctrine.

agency Interpretations of regulations and explained that
Auer, or Seminole Rock, deference should only be
applied when a regulation Is genulnely amblguous. {d.<a
2414-15. HN13{*] Kisor instructs that "a court must
carefully consider the text, structure, history, and
purpose of a regulation, In all the ways it would iFit had
no agency to fall back on. Dolng so will resolve many
sesming ambliguities out of the box, without resort to
Ausr deference.” [d. at 2415 (citatlon, brackets, and
quotation marks omitied). Thus, before deciding that a
regulation Is “genuinely amblguous, a court must
exhaust all the traditional tools of construction.” /d.
(cltation and quotation marks omitted).

M[’f‘] E£ven when a regulation is ambiguous, there
ara limlts to defarence. The agency's reading must be
"reasonablel]* as Informed by “[tlhe text, structure,
history, [*23] and so forth,]’ which “eslablish the outer
bounds of permissible Interpratation.” Id. at 2415-16. A
court "must make an (ndependent Inquiry Into whether
the characler and contexi of the agency Interpretation
entitles It to controlling welghi[,}® including whether it Is
the agency's “officlal position[.]"-/d,_at 2416. Moreover,
an agency's Interpretation must "in some way implicate
Its substantive expertise® if it is to be given controfling
weight, since *[slome Interpretive issues may fall more
naturally Into a judge's bafliwlck." /d. al 2417. Finally, the
reading must “reflect fair and considered judgment” and
not simply be a “convenlent litigating position.” /d.
(cltations and quotatlon marks omitied). HN15[?] in
short, the degree of deference to be glven an agency's
interpretation of lts own regulations is now context
dependent.

3. Plain Text and Policy

The definition of “controfled substance offense” In
section 481.2(b) of the guldelines Is, agaln, in pertinent
part as follows:

[Aln offense under federal or state law, punishable
by imprisonment for a term exceeding one year,
that prohiblts the manufacture, import, export,
distribution, or dispensing of a controlled substance
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{ora terfelt sub } or the pe lon of a
controlled  substance [*24] (or a counterfelt
substance) with intent to manufacture, Import,
export, distribute, or dispense.

U.S.5.G, § 481.2(b). HN16[F] The guideline does not
aven mention Inchoate offenses. That atone indicates It
does not Include them. The plain-text reading of section
481.2(b) Is strengthened when contrasted with the

On that basis, along with the plain text of the guidelines,
another of our sister courts of appeals has rejected the
notion that commentary to 481.2(b) can expand the
guldelines’ scope. See Havis, 927 F.3d at 386.
(Because it has not besen approved by Congress,
*commentary has [*26] no Independent legat force—it
serves only to /nterpret the [gluldelines’ text, not to
replace or modify [L*). We too agree that separation-of-
powers concerns advise agalnst any interpretation of

definition of "crime of violence” In the pi
subsection. That definltion In saction 4B81.2(a) does
explicitly Include Inchoate crimes, see U.S.S.G.

4B1.2(a) ("The term ‘crime of violence' means any

" offense ... that — (1) has as an element the use,

atfempted use, or threatened use of phy lcal force

the tary that expands the substantive law set
forth in the guidelines themselves. Cf. 28 Usc. §
995(a)(20) (granting the Sentencing Commission power
to *make recommsndations to Congress concerning
modification or enactment of slatutes relating to

against the person of another(.]* (emphasls added)),
which further suggests that the emission of Inchoate
crimes from the very next subsection was intentional.

That suggestion Is separately bolstared by the fact that
seclion 481.2(b) affirmatively lists many other offenses
that do qualify as controlled substance offenses. As a
familiar canon of construction states, expressio unius
est exclusio alterius: the expression of one thing is the
exclusion of the other. Applying that canon has led at
laast one court of appeals to conclude that section
4B1.2(b) does not include Inchoate crimes. Ses Uniled
States v. Winstead, 890 £.3d 1082, 1091, 435 U.S. App.
D.C. 395 (D.C, Cir. 2018) ("Section 481.2(b) presents a
very detalled ‘definition’ of controlled substance offense
that clearly excludes inchoate [*25] offenses.”).

There Is an Important additlonal policy advantage to the
plaln-text approach: it protecls the separation of powers.
If wa accept that the commentary can do more than
Interpret the guidetines, that it can add to thelr scope,
we allow circumvention of the checks Congress put on
the Sentencing Commission, a body that exercises
considerable authority In setting rutes that can deprive
citizens of thelr liberty. Uniike the gt the

tencinglI (amphasis added).

L{_Aﬂ[?] In light of Kisor's limitations on deference to
administrative agencles, we conclude that inchoate
crimes are not Included In the definition of “contratled
substance offensas” given in section 481.2(b} of the
sentencing guldelines. Therefore, sitting en banc, we
overrule Hightower, and accordingly, will vacate Naslr's
sentence and remand for resentencing without his belng
classified as a career offender.

E. The Felon-in-Possesslon Conviction

The final Issue on appeal concerns Nasir's conviction
under 18 U.S.C. § 922(a] for being a felon In possession
of a firearm. HN18[ ¥} After Nasir filed his opening brief,
the Supreme Court declded Rehaif v. United States,
holding that, ®in a prosecution under ... § 922(g} ..., the
Government must prove both that the defendant knew
he possessed [*27] a flrearm and that he knew he
belonged to the relevant category of persons barred
from p Ing a fi " 139 S, Ct at 2200. The
1atter half of that holding — that the government must
prove that the defendant knew of his status as a person

tary “never p through the gauntlets of
congressional review or notice and comment.” United
Stales v, Havis, 927 F.3d 382, 386 (6th Cir. 2019) (en
banc) (per curlam); see also Uniled Stales v. Swinton,
797 F. App'x 589, 602 (2d Cir. 2019} (quoting same and
remanding for tencing with an Instruction for the
district court to “consider again whether, In light of the
concerns addressed In Havis and Winstead, the career
offender [gluidetine applles* to a defendant whose
predicate offenses for the career offender enhancement
Include a conviction for attampted criminal sale of a
controlled substance).

prohiblted from having a gun — ggnounced a newly
found element of the crime. HN19[¥] For a defendant
ilke Nasir, a previously convicted felon, that knowledge-
of-status element means that the government has to
prove that he knew he was a "person ... who has bsen
convicted ... of ... @ crime punishable by imprisonment
for a term exceeding one year.” 18 U,S.C, § 922(q)(1).
Proving that a felon knew he pessessed a gun remalns
necessary but is no longer sufficlent for a conviction.
Proof of knowledge of slatus Is now essential.

Rehalf represents a reevaluation of an old and oft-
invoked criminal statute. Nasir responded to the
Supreme Courl's opinlon by promptly filing a
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Retrial is thus allowed and warranted. We wiil therefore
vacate Nasirs conviction on the § 922(q) count of the
Indictment, and we will remand for a new trial on that
charge, at the government's discretion.

Iil. CONCLUSION

The frustration of diligent prosecutors In this case Is to
be expected and is fully justified. They did not know they
had to, and hence did not, present evidence to the jury
to prove that the defendant knew he was a felon when
he possessed a firearm. Likewise, the burden on the
busy Oistrict Court is regrettable, since it too was
operating on the then-widely shared understandlng of
the ts of a § 922(q) ofi HN44[f]
Nevertheless, "[tlhe p tion's fallure 1o prove an
essenttal el | of the charged off {is} plain error
{and]... 8 miscamiage of justice.” Uniled States v.
Castro__704_F.3d 125, 138 (3d_Cir. 2013) (citations
omitted).

In sum, we will affirm Nasir's conviction under lhe crack
house statute and for possession with intent ta distribute
marijuana. We will vacate his sentencs, as it was based
on the['56) application of the career offender
enhancement that we have here concluded should not
be applied, and we will vacate his conviction as a felon
In possession of a firearm. Accordingly, we will remand
for a new trial on that charge and for resentencing.

Concur by: BIBAS (in Parl), MATEY; PORTER (In
Part)

Concur

("Moreover, the govemment here cannot be held responsible
for ‘falling to muster evidence sufficient to satisfy a standard
which did not exist at the time of trial.’ (cltatlon omitted));
Upited Stales v. Weems, 49 F.3d 528, 531 (9| ir, 199
holding thal “double jecpardy p { do not bar retrial”
when “{flhe government had no reason lo introduce such
avidenca becauss, at the {ime of tral, under the law of our
circult, the govemment was not required to prove” that
element); see also Rehaif, 139 S, Ci, al 2201 {Alito, J.,
dissenting) (noting that, f ing the majority's decislon, “fa}
great many conviclions will be subject to challenge,
threatening the release or retrial of dangerous Individuals
whose cases fall oulside tha bounds of harmless-error
review.”).

BIBAS, Circuit Judgs, concurring in part.

Judges Interpret the law. That applies to the U.S.
Sen{enclng Gulde!lnes too. If the Senlanclng
Cc 's € more ¢ y than
the plain language of the guldallne it interprets, we must
not refiexively defer. The judge's lodestar must remaln
the jaw's text, not what the Commission says about that
text.

So too here. The plain text of the Guldelines' career-
offender enhancement does not Include inchoate
crimes. The commentary says that it does. The majority
rightly rejects this extra-textual Invitation to exp da
serious sentencing enhancement, and | joln Part I1.D of
its oplinion.

But the narrow scope of today's holding hints at a
broader problem. For decades, we and every other
circult have followed the Supreme Court's guldance in
Stinson. That meant we gave nearly disposilive weight
to the Sentencing Commission's commentary, not the
Guidelines’ [*57] plain text. 508 U.S. af 44-46; see also,
e.g., United States v. Kellar, 666 £.3d 103, 108-09 (3d
Cir. 2011); United States v. Boggi, 74 F.3d 470, 474:75
{3d Cir. 1996).

Now the winds have changed. In Kisor, the Supreme
Court awoke us from our slumber of refiexive deference:
agency Interpretations might merit deferance, but only
when the text of a regulation Is truly ambiguous. Before
deferring, we must first exhaust our traditienal tools of
statutory construction. Anything less is too namow a
view of the Judicial role.

We must look at things afresh. Old precedents that
turned to the commentary rather than the text no longer
hold. See Hassen v. Gov'l of the V.I., 861 F.3d 108, 114
n.5,_66. V.. 973 (3d Cir, _2017) {(noting that we may
revisit our precedents when they conflict with
intervening Sup Court p dent). Tools of
statutory Interpretation have thus been thrust to the fore.
And one tool among many stands out as well suited to
the task: the rule of lenity. As we rework our Sentencing
Guidelines cases, lenily Is the tool for the job.

|. THE RULE OF LENITY'S VIRTUES

As Chief Justice Marshall explalned, the rule of lenity Is
vanerabte. “The rule that penal laws are to be construed
strictly, is perhaps not much less old than construction

itself.* United States_v. Wiltherger, 18 U.S. (5 Wheal.)
76, 95, 5 L. Ed. 37 (1820). It first arose to mitigate
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draconlan sentences. As English statutes kept
expanding the death penally and curtalling mercy,
courts tempered them [*58] by consiruing them
narrowly. Livingston Hall, Strict or Liberal Construction
of Penal Statutes, 48 Harv. L. Rev. 748, 748-51 (1935).
The canon was well established by the time of
Blackstone. 1 Willlam Blackstone, Commentaries *88.
And it took root In our law soon thereafler. Wiltberger,
18 U.S. (5 Wheat.) at 95.

Under the rule of lenity, courts must construe penal laws
strictly and resolva ambiguities in favor of the defendant.
Ses, e.g., Liparola v, Upiled States, 471 U.S. 419, 427,

105 S. CI._2084, 85 L. Ed. 2d 434 (1985); see also
Antonin Scalla & Bryan A. Gamer, Reading Law: The

Interpretation of Legal Texts 286 (2012). The
touchstone Is the text: the "ordinary,” evidently intended
meaning of “the words of the stalute.” Willberger, 18
U.S. (5 Wheal.) at 95.

The rule of lenlty serves three core values of the
Republic. First, it is entwined with notice and thus due
process. See McHoyle v, Uniled_Stales, 283 U.S. 25,
27. 51 8. Cl._340, 75 L. £d. 816 (1931} (Holmes, J.);
Uniled States v. R.L.C., 503 U.S. 291, 309, 112 S. Ct.

1329 117 L. £d. 2d 559 (1992) (Scalla, J., concurring).
It gives citizens falr warning of what conduct Is llegal,
ensuring that ambiguous statutes do not reach beyond
their clear scope.

Second Is the separation of powers. As Chief Justice
Marshall explained, the rule of lenity stems from "the
plain principle that the power of punishment is vasted In
the legislative, not In the Judicial department. It Is the
legistature, not the Court, which s to define a crime, and
ordain its punishment.* Wiltherger, 18 U.S. (5 Wheat ) at
95. If Congress wants [*59] to criminalize certain
conduct or set certain penalties, it must do so cleary.

And third but perhaps most importantly, the rute of lenity
serves our natlon's strong preference for liberly. As
Judge Henry Friendly explained, lenity exp aur
*instinctive distaste agalnst men languishing In prison
unless the lawmaker has clearly said they should.”

Henry J. Friendly, Mr. Justice. Frankfurter and the
Reading of Statutes, in Benchmarks 188, 209: (1987)
That approach fits with one of the core purp of our

Whieat.) st 95. Togsther with the Double Jeopardy and
Cruel_and_Upususl_Punishments Clauses, lenity Is a
longstanding safeguard against excessive punishment.
John F. Stinneford, Oividing Crime, Multiplying
Punishments, 48 U.C. Davis L. Rev, 1955, 1982-2001
{2015).

11, LENITY, SENTENGING, AND KISOR

An agency’s reading of its own regulation used to be
almost dispositive. That applied equally to the u.s.
Sentencing Commission and its commentary. Stinson,
508 U.S. al 44-46. But no more. Now, before a [*60]
court defers to an agency Interpretatlon, first it "must
exhaust all the tradillonal {ools' of construction.” Kisor,
139 S, Ci_at 2415 (quoting Chevron USA Inc, v, NRDC,
467 U.S. 837 843 n9, 104 S, Cl. 2778, 81 L. Ed. 2d

694 (1984)). "[Olnly when that legal toolkit is empty and
the interpretive question stilt has no single right answer"
may we glve Auer deference to an agency’s reading of
its own rule. Id.; see Auer v. Robbins, 519 U.S, 452
461, 117.S. Ct. 905, 137 L. Ed. 2d 79 (1997).

A key tool in that judicial toolkit is the rule of lenity.
Rather than defer to the commentary, we should use
lenity to interpret ambiguous Guidelines. Even though
the Guldefines are advisory, they exert a law-like
gravitational pull on sentences. See Uniled States v.
Booker, 543 U.S. 220, 265, 125 S. Cl. 738, 160 L. Ed.
2d 621 (2005) (Breyer, J., remedial majority opinion);
Peugh v, Uniled Slales, 569 U, S. 530, 543-44 133 S.
Cl. 2072,_186 L. Ed. 2d 84 (2013); U.S.
Comm'n, 2019 Annual Report and Sourcebook of
Federal Sentencing Statistics 8 (reporting that last year,
75% of offenders received sentences that were either
within the Guidelines range or justified by a Gulidefines
ground for departure). So courts must stifl attend to the
rule and Its animating principles.

Lenity's third, key purpose applies here. True, one can
debate the relevance of its first two purposes: whether
the tary gives gh nofice and whether
congressional approval of _guidelines with  thelr

tary ,‘the..,,“-uf,. .
Compare Mlsl;gtla v. Uniled Slales, 488 U:S. 361, 380-
411, 109 S_CJ. 647, 102 L Ed. 2d 714.{1 989), with id.

Constitution, to *secure the Blessings of Liberty” for afl
citizens. U.S. Const. pmbl. Penal laws pose Lhe most
sevare threats fo life and liberty, as the Government
seeks to brand people as criminals and lock them away.
To guard against those threats, the rule of lenily favors
respect for individual rights. Wiltherger, 18 u.s. (5

at_422-27 (Scalia, [*61] J., *dissenting). But in any
gvent, the p ption of liberty remains crucial to
guarding against overpunlshment. Whefi a guideline Is
amblguous, the rule of lenity calls for adopting the more
lenient of two plaus|ble readings. It helps ensure that

iminal ish its the moral

c pur . . . rep
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[+ tion of the ity." United Stafes v. Bass
404 U.S. 336_348, 92 S. Ct. 515 30 L. Ed. 2d 488
(1971).

There Is no compelling reason to defer to a Guidelines
comment that is harsher than the text. Whatever the
vitues of giving experts flexibility to adapt rules to
changing circumstances in civil eases, in crimlnal justice
those virtues cannot outweigh fife and liberty. Efficiency
and expertise do not trump Justice. Though expertise

as [*63] it proves the etements of § 922(g). And along
the way, a few jurors will be surprised to leam that a
felony Is a very particular kind of crime. That despite
countless depictions in cuiture, both popular and
timeless, a "felon” is not just a “villain." See, e.g., Felon,
Websters Third New International Dictionary 838
(1993).

Now ask a harder question: if at least some of those
jurors need the arguments of a lawyer to get to the right

Improves things for the future, q
justice tethered to the past. The rule of lenity takes
precedence as a shield against excessive punishment
and stigma. .

i
ing
g

That does not mean that lenity displaces all
commentary. Only when a comment to an atherwise
ambiguous guideline has a clear tilt toward harshness
will lenity tame it. Some provisions may have no
consistent tilt across all defendants. If so, Auer
deference might still apply.

Here, however, the guldeline’s plain text doss not
include Inchoate ¢ The tary [*62] says
it does, making it harsher. So wa rightly refuse to defer.

crww

Courts play a vital role In safeguarding liberty and
hecking That ir reading the
Sentenclng  Guidelines. Some  provislons  are
ambiguous. But as Kisor teaches, Instead of deferring to
the commentary the moment ambiguity arises, judges
must first exhaust our legal foolklt. This wiil .require
work; our old precedents relying stictlly on the
commentary no longer bind. In undertaking this {ask, we
must not forget the rule of lenity.

il " ieedd

MATEY, Circuit Judge, concursing.

i concur ln the majority opinion in full and write
separately as {o Part IL.E.

Start with this question: how many people serving on a
jury In the United States know exactly what it means to
be "a felon?” Most, we can guess, know that a felon has
run info some trouble with the law. Others, that tha
person has been convicted of a crime. A particularly
serlous crime, at least some might say. But how many
of the twelve would know the precise definition used by
Congress In 18 U.S.C. § 922(g)(1), someone "who has
been convicled in any court of, & crime punishable by
Imprisonment for a term exceeding one year"? No
matter, of course. The government will explain it all

ing of “felon.” then will they all, unanimously and
inevitably, conclude that the defendant knew it, tao?
Perhaps the govermnment's evidence does not add up.
Recollectlons fade, records fall to materialize, withesses
flounder. Might not the defendant's attorney find a
chance to sow doubt?

Then, end with the most challenging question: what if
those jurors never heard any evidence that the
defendant knew he met the exacting definition of “falon”
in § 922(q}? That Is the issue before us today, an issue
that has In recent years appeared throughout the federal
courts. And | belleve it requires us to properly frame the
question presented. On the one hand, we can view the
Issue as whelher the.fourth prong of Olano's standard of
review for plain error should allow an appellate [*64]
court to "look outside the record" to find proof of guilt
that would affirm an otherwise invalid conviction. On the
other hand, we can ask whether the Sixth Amendment
as originally understood Includes an exception to the
guarantee that an impartial jury determines a
defendant's guilt. An exception that allows appellate
courts to independently find an element of an offense
proven beyond a reasonable doubt, using proof never
presenied to the jury.

It is an Important distinction because when confronted
with a novel question of constitutional law, that is, one
not directly controfled by precedent, we should ask if the
original understanding of the Constitution tolerates a
certain result. No court, It appears, has considered
whether the Sixih Amendment, as originally understood,
allows judges to make a factual determination on an
unproven element of an offense by considering
documents outside the evidentiary record. Applying that
test, | have sufficient doubt that the scope of judicial
authority imaglned by the Framers reaches past the
horizon of the Sixth Amendment's guarantee. And t do
not read Ofano, as best understood in light of the history
of the plain error doctrine, to allow for a result contrary
to the original understanding [65) of the Sixth
Amendment. For those reasons, as | explain below, |




IN THE FOURTH CIRCUIT COURT OF APPEALS

in Re: US v Daryl Barley ~ App. No. 20-6760

MOTION TO VACATE JUDGMENT/MANDATE AND KE-ENTER

On Jan §,2021i, I Daryl Barley filed a Motion for En Banc &
Renearlng. After several months of not ‘hearineg from the Courts
I called on May 21,2021 and spoke with the Clerk, in which 1
was then notified that my Motion for Rehearing was denied on
jan 25,2021. I informed theClerk that I never got the denial
and asked what I could do. I was told that I could file the Writ
to the SP. Court. I got off the phone and researched and found
out that there i$ a 90 day time frame to file, that has been
extendéd for 30-60 more days..However, because I have not received
the denial and do not have the Writ of Cert forms to be used,lI ‘
am requesting that the Court Vacate the Denial/Mandate and re-
issue the denial, so that I may get my full 90 day timeframe and
write to the Sp. Ct to get the Package.

Respectfully submitted on this &4_May,2 21

o o) By

Mr. PDaryl 1 Barley
Fed No. 14643 ~-084
FCI Butner II

PO Box 1500

Butner, NC 27509
Certificate of Service, 28 USC 1746

I, Darly Barley, do hereby swear under the penalty of perjury
that a copy of the herein Motion has been sent to the 4th Circuit
of Appeal Court and to the US Supreme Court via US Postal Mail
on this gik_day of May,2021 from FCI Butner II.

s/_QﬂVQ, PJ(MO

Mr. Daryl Baki




ATT: Supreme Court Clerk of Court
In re: Requesting Writ of Certiorari Package and Pro Se Forma

My name is Mr. Daryl Barley and I was just jnformed that my
Panel Rehearing /En Banc filing was denied oa Jan 25,2021.1
did not even find out umtil May 21,2021 by talking with.the
“4th Circuit Court of Appeals-Clerk; I am requesting a 60--99
'day extension as well as the Writ of Certioarari Forms to be
sent to me at fhe below address. Thank you for your time.

See attached Letter/Motion to 4th Cir. Clerk.

Respectfully submitted on May 2%[;,2021 by:

é/ @ ?)OVXO e

Mr. Daryl BarY ey
Fed No. 14643-084
FCI Butner IT

PO Box 1500
Butner,NC 27509

Certificate of Service, 23 USC 1746

I, Daryl Barley do hereby swear under the penalty of perjury
that a copy of the herein has been sent via US Postal Mail to the
US Supreme Court, 1 First St., NE, Washington, DU 20543 on this
J%ﬁ_day of May, 2021.from FCI Butmer II.
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Case 4:10-cr-00010-JLK Document 127 Filed 05/26/20 Page 1 of1 Pageid#: 501

FILED: May 26, 2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-6760 |
(4:10-cr-00010-JLK-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee
V.
DARYL WENDELL BARLEY, a/k/a Biack

Defendant - Appellant

ORDER

Counsel’s motion to withdraw from representation on appeal is granted. The
motion for appointment of substitute counsel is deferred pending review of the
appeal on the merits following informal briefing.

Further proceedings on appeal are suspended, and this case is remanded to -

" the district court for the limited purpose of permitting the district court to rule on
the pending motion for reconsideration. | |

For the Court--By Direction

/s/ Patricia S. Connor, Clerk
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-6760

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
DARYL WENDELL BARLEY, a/k/a Black,

Defendant - Appellant.

Appeal from the United States District Court for the Western District of Virginia, at
Danville. Jackson L. Kiser, Senior District Judge. (4:10-cr-00010-JLK-1)

Submitted: November 16, 2020 ' Decided: December 21, 2020

Before MOTZ, DIAZ, and FLOYD, Circuit Judges.

Affirmed by unpublished per curiam opinion

Daryl Wendell Barley, Appellant Pro Se. Jennifer R. Bockhorst, Assistant United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Abingdon, Virginia, for
Appellee.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Daryl Wendell Barley seeks to appeal the district court’s orders granting relief on
his motion for a sentence reduction pursuant to the First Step Act of 2018, Pub. L. No. 115-
391, 132 Stat. 5194, and granting Barley’s motion for reconsideration but declining to
further reduce his senfencg. We have reviewed the record and find no reversible error.
Accordingly, we affirm. United States v. Barley, No. 4:10-cr-00010-JLK-1 (W.D. Va. May
18, 2020; June 3, 2020). We deny Barley’s motion for appointment of counsel and grant
his motion for leave to supplement the record. We dispense with oral argument because
the facts and legal contentions are adequately presented in the materials before this court

and argument would not aid the decisional process.

AFFIRMED



UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
INFORMAL BRIEF
No. 20-6760, US v. Daryl Barley
4:10-cr-00010-JLK-1
1. Declaration of Inmate Filing :
An inmate's notice of appeal is timely if it was deposited in the institution’s internal
mail system, with postage prepaid, on or before the last day for filing. Timely
filing may be shown by:
. apostmark or date stamp showing that the notice of appeal was timely
deposited in the institution's internal mail system, with postage prepaid, or
. adeclaration of the inmate, under penalty of perjury, of the date on which
the notice of appeal was deposited in the institution's internal mail system
with postage prepaid. To include a declaration of inmate filing as part of
your informal brief, complete and sign the declaration below:
Declaration of Inmate Filing

Date NOTICE OF APPEAL deposited in institution's mail system: (& / q_[zozo
+ 5/ 18 [ 2020
I am an inmate confined in an institution and deposited my notice of appeal in the
institution's internal mail system. First-class postage was prepaid either by me or by the
institution on my behalf.

I declare under penalty of perjury that the foregoing is true and correct (see 28 US.C. §
1746; 18 US.C. § 1621).

Signature: M- Oran {1, darles 19443-0%4 Date: _(p | 100 ! 2420
[Note to inmate ﬁlerfv’: If your insfitution has a system designed f(‘)r legal mail, you must
use that system in order to receive the timing benefit of Fed. R. App. P. 4(c)(1) or F ed.
R. App. P. 25(a)(2)(A)(iii).]

2. Jurisdiction
Name of court or agencv from which review is sought:

Wi VA, DMQ\He DI\JDUA)
Date(s) of order or orders for which review is sought:

(21 y S|igI20 AO (3)20

3. Issues for Review
Use the following spaces to set forth the facts and argument in support of the issues
you wish the Court of Appeals to consider. The parties may cite case law, but
citations are not required.

Issue 1. Sluwlo K Covrt Jptale 4/[{, o oen - by Fom
lzpwe/j)ot’fwl%w»/ Brfort & peu ;/v'o.;e?



Supporting Facts and Argument.

see BueF ke

Issue 2. 3‘“’”{0( %{f 054/\ 4—(_,u«mcmq S’f’ﬂdoﬂw bé /’rﬂ’)lm To
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Supporting Facts and Argument.

See g/u ¢ £ Pedeo

Issue3. N

Supporting Facts and Argument.

NA

Issued. A B

Supporting Facts and Argument

MY
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4. Relief Requested
Identify the precise action you want the Court of Appeals to take:

\) "o Uaerle e Jonguenes), Lo MAWO Fon Y O(InSI00 AT
Qebme A NES 55’0476' A A’\')[)‘)u/lf NEwW /’J)ﬁ/st'{ T-
Tirely + pro penly Ble & “AL Mutron o) MO
"XBA(&_[P?‘_S @C(/ﬁ(ﬁ,n

5. Prior appeals (for appellants only)
. A. Have you filed other cases in this court? Yes M/No []

B. If you checked YES, what are the case names and docket numbers for those
appeals and what was the ultimate disposition of each?

Uy uBatley [1-4213 & 13-525 By Dewied

Darul W' Bag e, , 146Y3- 0%Y
SignatJure 7
[Notarization Not Required]

DAl wi 6A2 lv,
[Pleas/e Print Your Name Here]
CERTIFICATE OF SERVICE

skokseok kst skeskok ko skksk ek sk skkok

I certify that on (e / q j 20 1served a copy of this Informal Brief on all parties,
addressed as shown below: Qushy Jesuilen R, Zpeichost

| go W MA St ) Suite 134
ABingOon, VA 24210

DALyl 1. BAQ}@ 63081

Signature
e
NO STAPLES, TAPE OR BINDING PLEASE
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APPENDIX C

DISTRICT COURT RULINGS AND FILINGS

Case No. 4:10-cr-00010



A0 247(02/08) Order Regarding Motion for Sentence Reduction - " RT
AT DANVILLE, VA

UNITED STATES DISTRICT COURT FILED
for the APR -2 2013
Western District of Virginia iy
United States of America ‘ )
v. ' )
DARYL WENDELL BARLEY ) CaseNo: 4:10CR00010
) ) USM No; 14643-084

Date of Previous Judgment: - 04/21/2015 )

(Use Date of Last Amended Judgment if Applicable) ) Defendant’s Attorney

Order Regarding Motion for Sentence Reduction Pursuant to 18 U.S.C. § 3582(c)(2)

Upon motion of the defendant B the Director of the Bureau of Prisons the court under 18 U.S.C.
§ 3582(c)(2) for a reduction in the term of imprisonment imposed based on a guideline sentencing range that has
subsequently been lowered and made retroactive by the United States Sentencing Commission pursuant to 28 U.S.C.
§ 994(u), and having considered such motion,

IT IS ORDERED that the motion is:
DDENIED. GRANTED and the defendant’s previously imposed sentence of imprisonment (as reflected in

the last judgment issued) of 240 - months is reduced to 235 months
1. COURT DETERMINATION OF GUIDELINE RANGE (Prior to Any Departures)
Previous Offense Level: 34 Amended Offense Level: 34
_ Criminal History Category: _V Criminal History Category: \

Previous Guideline Range: 240  to _293 months Amended Guideline Range: 235 to_293 months
II. SENTENCE RELATIVE TO AMENDED GUIDELINE RANGE '

The reduced sentence is within the amended guideline range.
D The previous term of imprisonment imposed was less than the guidetine range applicable to the defendant at the time

of sentencing as a result of a departure or Rule 35 reduction, and the reduced sentence is comparably less than the
amended guideline range.

D Other (explain):

III. ADDITIONAL COMMENTS

Defendant's Motion to Appoint Counsel [ECF No. 112] is DENIED.
Defendant is sentenced to 235 months, but not less than time served. Defendant's sentence consists of 235 months on

each of Counts 2s and 3s, to be served concurrently.

Except as provided above, all provisions of the judgment dated _04/21/2015 _ shall remain in effect.
IT IS SO ORDERED.

Order Date: '—-‘ ! 2 1[’2 oq (/j @gﬂ%@ﬂ{ (W.a——’—

Judge’s signature

Effective Date: Hon. Jackson L. Kiser, Senior U.S. District Judge
(if different from order date) Printed name and title
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CLERKS OFFICE U.S. DIST. COURT

AT DANVILLE, VA
FILED

. . MAY 18 2020
IN THE UNITED STATES DISTRICT COURT _
JULIA C. DUDLEY, CLERK

FOR THE WESTERN DISTRICT OF VIRGINIA oo o ii = O
DANVILLE DIVISION DEPUTY CLERK

UNITED STATES OF AMERICA, Case No. 4:10c£00010-001

V.

MEMORANDUM OPINION

DARYL WENDELL BARLEY, By: Hon. Jackson L. Kiser

Senior United States District Judge

)
)
)
)
)
)
)

Defendant.

This matter is before the court on Defendant Daryl Wendell Batley’s pro se motion to
reduce sentence [ECF No. 120]. Although Defendant is~ represented by counsel, I am ruling
on his pro se motion for the reasons set forth herein.

On January 11, 2019, the Chief Judge of this District entered Standing Order 2019-1,
appointing the Federal Public Defender’s Office “to represent any defendant sentenced in
this district who was previously determined to have been entitled to appointment of counsel,
or who is now indigent, to determine whether that defendant may qualify for retroact‘ive
application of the Fair Sentencing Act of 2010 under Section 404 of the First Step Act of
2018.” Standing Order 2019-1 (W.D. Va. Jan. 11, 2019.)

On January 28, 2019, Defendant filed a pro se motion requesting appointment of
counsel “due to the imp]icaﬁons of “The First Step Act of 2018 and how it impacts.my
case,” that I construed as a motion for First Step Act relief. [ECF No. 112.] I denied his
request for appointment of counsel but graﬁted him a reduction in his sentence on April 2,
2019. [ECF No. 115))

On February 3, 2020, the Assistant Federal Public Defender filed an unopposed

motion to vacate’ my order granting Defendant a reduction, arguing that I erred in
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construing his original motion for appointment of counsel as one seeking relief under the

First Step Act. See United States v. Maxwell, 800 F. App’x 373 (6th Cir. 2020). Accordingly,
on February 14, 2020, I vacated the otrder denying the appointment of counsel aﬁd granting
Defendant a reduction in his sentence. [ECF No. 119

On February 19, Defendant filed another pro s motion, this time clearly requesting a
reduction in his sentence pursuant to the First Step Act. [ECF No. 120.] Because he was
represented by ﬁounsel, I did not take any action on his motion at th_ét time. On February
26, his attorney emailed my chambers staff (and the Assistant United States Attorney),
informing me that she would be “filing 2 new First Step Act motion” on Defendant’s behalf.
She advised that she would be out of to&n “until March 9, but will seek to file it when I
come back.” No motion was filed! upon her return.

On April 20, my chambers staff followed up with counsel, inquiring if she intended
to file anythingvand, “if s0, when can we expect that” She responded the same day that she
did intend to file something, stating: “I have one other thing to file prior to that, so please
expect it from me by Wednesday.” On Wednesday, Apsil 22, nothing was filed. As of the
date of this Opinion over three weeks later, nothing has been filed by counsel.

Despite granting counsel over two months to file a pleading she initially assured the
court would be filed the week of March 9, nothing has been filed. Accordingly, I will grant

Defendant’s pro s¢ motion and reduce his sentence pursuant to the First Step Act of 2018.

| She clarified in a later email that she did not want to file a new motion, but rather to supplement what
Defendant had filed on his own behalf.

12
]
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The cletk is directed to forward a copy of this Memorandum Opinion and
accompanying Order to Defendant and all counsel of record.

ENTERED this 18t day of May, 2020.

SENIOR UNITED STATES DISTRICT JUDGE
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@.A0 247 (02/08) Order Regarding Motion for Sentence Reduction

CLERKS OFFICE U.S. DIST. COURT

UNITED STATES DISTRICT COURT AT DANVILLE. VA
for the i FILED
MAY 18 2020

JULIA C. DUDLEY, CLERK
BY: s/ MARTHAL HUPP

Western District of Virginia

United Statei,s of America ; DEPUTY CLERK
DARYL WENDELL BARLEY ) Case No: 4:10CR00010
) USM No: 14643-084
Date of Previous Judgment: 04/21/2015 ) £ 3
(Use Date of Last Amended Judgment if Applicable) )} Defendant’s Attorney *—__}

Order Regarding Motion for Sentence Reduction Pursuant to 18 U.S.C. § 3582(c)(2)

Upon motion of V] . the defendant D the Director of the Bureau of Prisons D the court under 18 U.S.C.
§ 3582(c)(2) for a reduction in the term of imprisonment imposed based on a guideline sentencing range that has
subsequently been lowered and made retroactive by the United States Sentencing Commission pursuant to 28 U. S.C.
§ 994(u), and having considered such motion,

IT IS ORDERED that the motion is:
DDENIED . GRANTED and the defendant’s previously 1mposed sentence of imprisonment (as reflected in

the last judgment issued) of 240 months is reduced to 230 months*
I. COURT DETERMINATION OF GUIDELINE RANGE (Prior to Any Departures)
Previous Offense Level: 34 Amended Offense Level: 34
Criminal History Category: _V Criminal History Category: V

Previous Guideline Range: 240 _ to _293 months Amended Guideline Range: 235 to 293 months

II. SENTENCE RELATIVE TO AMENDED GUIDELINE RANGE
The reduced sentence is within the amended guideline range.

D The previous term of imprisonment imposed was less than the guideline range applicable to the defendant at the time
of sentencing as a result of a departure or Rule 35 reduction, and the reduced sentence is comparably less than the
amended guideline range.

. ¥’} Other (explain):

Given Defendant's efforts at rehabilitation, education, and vocation while in prison, the court will impose a below
Guidelines sentence. He is commended for his efforts.

III. ADDITIONAL COMMENTS
*Defendant's sentence consists of 230 months on Counts 2s and 3s, to be served concurrently.

Except as provided above, all provisions of the judgment dated _04/21/2015 _ shall remain in effect.
IT IS SO ORDERED.

Order Date: 05/18/2020 M Ko~

Judge’s signature

Effective Date: ' Hon. Jackson L. Kiser, Senior U.S. District Judge
(if different from order date) Printed name and title
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CLERKS OFFICE U.S. DIST. COURT
AT DANVILLE, VA

Senior United States District Judge

FILED
IN THE UNITED STATES DISTRICT COURT JUN 32020
FOR THE WESTERN DISTRICT OF VIRGINIA JULIA C. DUDLEY, CLERK
DANVILLE DIVISION ] BY: sf MARTHA L HUPP
DEPUTY CLERK

UNITED STATES OF AMERICA, ) Case No. 4:10ct00010

)
v ) ORDER

)
DARYL WENDELL BARLEY, ) By: Hon. Jackson L. Kiser

)

)

Defendant.

Defendant Daryl Barley was entitled to a five-month reduction in his sentence, pursuant to
the First Step Act. Upon his motion, I granted him 2 ten-month reduction. This matter is now
before the court on Defendant Daryl Barley’s Motion to Reconsider Reduction Based on Family
Support. [ECF No. 125] In his motion, Defendant presents some evidence regarding his time in
incatceration, and various letters from family members regarding him as a brother, father, and
friend. Had ‘the information contained in the motion to reconsider been presenfed with the initial

motion or in the months thereafter,! it would have been considered. Having considered the
information now, 1 will not grant Defeﬁdant a greater reduction than I did in my last Order. [ECF
No. 122.] Accordingly, his Motion to Reconsider is hereby GRANTED, but no further reduction
will be given.

The clerk is directed to forward a copy of this Order to all counsel of record.

ENTERED this 3" day of June, 2020.

SENIOR UNITED STATES DISTRICT JUDGE

1 As noted in my Memorandum Opinion [ECF No. 121], Defendant’s counsel failed to supplement
Defendant’s motion for over two months. The motion to reconsider is directed squarely at correcting that
error.
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Juval O. Scott
Federal Public Defender

Brian J. Beck

Allegra M. C. Black

Randy V. Cargill

Andrea L. Harris

Christine M. Lee

Lisa M. Lorish

Erin M. Trodden

Assistant Federal Public Defenders

Frederick T. Heblich, Jr.
First Assistant Federal Public Defender

Fay F. Spence
Senior Litigator

Nancy C. Dickenson
Supervisory Assistant Federal Public Defender

Roanoke office:
210 First Street, SW, Suite 400 Phone: (540) 777-0880
Roanoke, VA 24011 : Fax: (540) 777-0890

March 27, 2019

Daryl Wendell Barley
Register No. 14643-084
FCI Butner Medium 11
P.O. Box 1500

Butner, NC 27509

Dear Mr. Barley,

I am a legal intern in the Office of the Federal Public Defender for the Western District of
Virginia. Iam assisting attorney Christine Lee in reviewing cases for possible sentence
reductions under the First Step Act.

It would be very helpful if you could provide any favorable information that could assist us in
evaluating whether we can request a reduction foryou. For example, if you have program or
educational certificates, an institutional progress report, or favorable information about
community or family support, that would help us to be able potentially to advocate for

you. Also, judges tend to want to know about prison disciplinary history, so that is something
we would need to obtain whether it is favorable or not.

If you have any such information or material that will help us, please send it to the Roanoke
address above.

If you would like to add Ms. Lee to your email on CORRLINKS, you may do so and she will add
you if she receives the request. Her email address is christine lee@fd.org. '

Please do not hesitate to contact us if you have any questions.

Sincerely,

Y

Andrew J. Proctor
Legal Intern



Monica D. Cliatt
First Assistant Federal Public Defender

Randy V. Cargill

Nancy C. Dickenson-Vicars

Brooks A. Duncan

Andrea L. Harris

Christine M. Lee

Lisa M. Lorish

Donald R. Pender

John Stanford

Erin M. Trodden

Assistant Federal Public Defenders

Juval O. Scott
Federal Public Defender

- Roanoke office:

210 First Street, SW, Suite 400 Phone: (540) 777-0880
Roanoke, VA 24011 Fax: (540) 777-0890

May 21, 2020

Daryl W. Barley Reg: No. 14643-084
FCI Butner Medium 1II

PO Box 1500

Butner, NC 27509

Dear Mr. Barley,

Judge Kiser reduced your sentence an additional five months. Your sentence is now below your
guideline range. ‘

As we have discussed in the past, your guideline range did not change based on the First Step
Act. Although they can only use the indictment drug weight to determine eligibility for a
reduction, and to determine statutory maximums and minimums, as I discussed with you and
your brother, the PSR weight still determines your guidelines range.

As I’ve tried to explain, there are two questions a judge asks when he received a First Step Act
motion: ’

1. Is this person eligible for a reduction?
2. Does this person deserve a reduction, and if so, how much?

The cases we discussed having to do with the amount of drugs in the indictment go to the first
question: and yes, you are eligible for a reduction (and have received one), and also received one
last year.

The area where you and I disagree has to do with the second question. You believe that in
determining whether you deserve a reduction (which you do) and how much, can the judge still
consider the drugs in the PSR? (What you and Marcus refer to as “ghost dope”).

Unfortunately, the answer is still yes. The judge uses the drug amount in the PSR to set your
guidelines, even if it fits your definition of “ghost dope.” All the cases say he can do this, as long



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

DANVILLE DIVISION
UNITED STATES OF AMERICA )
)
)
v ) Criminal No. 4:10CR0010 (JLK)
)
)
DARYL BARLEY ) .

MOTION TO RECONSIDER REDUCTION BASED ON FAMILY SUPPORT

Undersigned counsel appointed for Daryl Barley, the defendant, has reviewed the
Court’s Memorandum Opinion filed on May 18, 2020, and states as follows:
1.- Counsel apologizes sincerely and withoﬁt caveat to the Coutrt, to Mr. Batrley, and to
_ the government for counsel’s failure to supplement Mr. Batley’s prv se First Step Act
motion within ovet two months from the date of its filing.

2. Counsel agrees with the legal analysis underlying the Court’s resolution of Mr.
Barley;s motion.

3. Counsel’s primary conttibution would have been to provide for the Court’s
consideration the enclosed letters of support from Mr. Barley’s family members as
well as a recent Bureau of Prisons progress report.

4. Because Mr. Batley expressly referenced these letters in his pro se motion, but was
unable to physically provide them due to his incarceration, counsel submits them now
simply in light of any possibility that the Court determines that it would have granted

Mzt. Batley a latger reduction if counsel had submutted these materials eatlier.



5. Counsel respectfully requests that the Court not deny Mr. Barley consideration of
these materials due solely to counsel’s failure to have filed them soonet, a failure to
which Mr. Barley in no way contributed.

Respecffully Submitted,

Chbruistine Padeleine Lee
CHRISTINE MADELEINE LEE
Virginia Bar No. 73565
Office of the Federal Public Defender
for the Western District of Virginia
210 First Street SW, Suite 400
Roanoke, VA 24011
(540) 777-0880

CERTIFICATE OF SERVICE

I hereby certif; that a true copy of the foregoing and attached documents were
electronically filed and will be forwarded to the Office of the United States Attorney this 21

~ day of May, 2020.

Clisline Padeleine .ﬁw
- Christine Madeleine Lee
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CLERK'S OFFICE U.S. DIST. COURT
"AT DANVILLE, VA

FILED
“JAN 03 2013
IN THE UNITED STATES DISTRICT COURT B’ﬂ\wm
FOR THE WESTERN DISTRICT OF VIRGINIA DEFUTY CLE
DANVILLE DIVISION

UNITED STATES OF AMERICA ) Criminal Action No. 4:10-cr-00010-1

) .
v. )  §2255 MEMORANDUM OPINION

) .
DARYL WENDELL BARLEY, ) By: Hon. Jackson L. Kiser

Petitioner. ) Senior United States District Judge

Daryl Weﬁde}l Barlcy, a federal prisoner- proceeding pro se, filed a motion to vacate, set
aside, or correct senténce, pursuant to 28 U.S.C. § 2255. The United States filed a motion to
dismiss, and p;atitioner responded with a motion to amend. After reviewing the record, I deny
petitioner’s motion to amend as futile and grant the United States’ motion to dismiss.

L

A grand jury in the Western District of Virginia issued a three-count superseding indictment
against petitioner on August 5, 2010. The superseding indictment charged that petitioner conspired
to possess with the intent to distribute more than 50 grams of cocaine base between August 2006
and April 3, 2009, in violation of 21 U.§.C. § 846 (“Count One™); distributed more than 50 grams
of cocaine base on April 3, 2009, in violation of 21 U.S.C. § 841(a)(1) (“Count Two™); and |
distributed more than 50 grams .of cocaine base on May 19, 2010, in violation 21 U.S.C. § 841(2)(1)
(“Count Three”). Petitioner was arrested and released on bond after his initial appearance.

Petitioner subsequently pleaded guilty to Counts Two and Three pursuant to a written plea
agreement. The United States and petitioner jointly recommended finding petitioner responsible for
361.7 grams of cocaine powder and 61.7 grams of cocaine base and receiving a sentence of 240
months’ incarceration. The United States and petitidner recognized in the agreement that the court

~ was not bound by these determinations, the court could sentence petitioner to the statutory -
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m_aximum, and petitioner would not be allowed to withdraw his guilty pleas if he received a harsher
sentence. Petitioner also agreed to waive the rights to appeal and to collaterally attack the
judgment, and he agreed that any such action would constitute a breach. of the plea agreement.
Notably, petitioner agreed not to commit any other crime and acknowledgcd that the United States
could request a harsher sentence‘ if petitioner breached the plea agreement. 1had a lengthy colloquy
with petitioner and determined that he understood both his rights and fhe plea agreement and that he
knowingly and voluntarily pleaded guilty to Ccunts Two and Three.! 1 continued petitioner’s bond
until the January 28, 2011, sentencing hearing.

A Presentence Report (“I;SR”) was prepared on November 30, 2010, which recommended
holding petitioner responsible for 361.7 grams of cocaine powder and 61.7 grams of cocaine base,
as described in the plea agreement. Based on this drug quantity and petitioner’s personal history,
petitioner faced a statutory mandatory-minimum term of 240 months’ incarceration, a statutory
maximum term of life imprisonm;ant, and a guideline sentence of 240 ménths’ incarceration.”

The day before the sentencing hearing, state officials arrested petitioner for allegedly
manufacturing a controlled substance and possessing marijuana, and discovered counterfeit $100

' bills in his possession. During the sentencing hearing, the United States argued that petitioner
breached the plea agreement and should be incarcerated for more than the previously agreed upon
240 months. After hearing the United States® proffer, I determined that petitioner had breached the
plea agreement by committing another crime while on bond; adopted the United States’ argumenf

that petitioner should be held accountable for 2,061.7 grams of crack cocaine and not the 61.7

11 dismissed Count One during the sentencing hearing pursuant to the plea agreement.
2 The PSR also recited that petitioner faced a sentencing guideline range of 324 to 405 months’ incarceration if he went
to trial and was found guilty of the three counts charged in the superseding indictment.
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grams of crack cocaine described in the plea agreement; and overruled petitioner’s objection. To
arrive at a single combined offen_se level, I converted the powder cocaine and cocaine base to 9,741
kilograms of marijuana, pursuant to USSG § 2D1.1%, and calculated petitioner’s new sentencing

| guideline range to be 324 to 405 months’ incarceration. However, I believed the USSG
calculations overstated petitioner’s criminal history and reduced petitioner’s criminal history score
from six to five. Petitioner new guideline sentencing range was 292 to 365 months, and I sentenced
him to, inter alia, 292 months’ incarceration.

Petitioner appealed to the Court of Appeals, arguing that the appeal waiver was not
enforceable because the United States breached the agreement by seeking a harsher sentence; that |
erred by finding petitioner breached the plea agreement and by attributing 9,741 kilograms of
marijuana to him; and that the sentence was unreasonable and excessiire based on petitioner’s
circumstances. The Court of Appeals dismissed the appeal, holding that the United States did not
breach the plea agreement and that all terms of the plea agreement, including the appeal waiver,
were enforceable against petitioner.

Petitioner then tiinely filed the instant § 2255 motion, arguing three claims: (1) the sentence
violates the Fair Sentencing Act of 2010; (2) the guilty pléas were not entered knowingly and
voluntarily; and (3) counsel rendered ineffective assistance.

IL.

The United States argues that petitioner is not entitled to proceed via § 2255 because the

plea agreement is valid and contains a waiver of the right to collaterally attack the judgment. A

“criminal defendant may waive [the] right to attack {a] conviction and sentence collaterally, so long

* To combine different controlled substances to obtain a single offense level, 1 relied on the Drug Equivalency Tables in
USSG § 2D1.1 to convert the quantities of powder cocaine and cocaine base to their respective marijuana equivalents,
added the converted quantities, and determined a combined offense level'.

3



APPENDIX F

STATE OF VIRGINIA RECORDS SHOWING THE PETITIONER NEVER

SERVED THE 12 CONSECUTIVE MONTHS TO SUPPORT 851 STATUTORY PENALTY



SENTENCING ORDER

FEDERAL INFORMATION PROCESSING
STANDARDS CODE: 590

VIRGINIA: IN THE CIRCUIT COURT OF DANVILLE

Hearing Date: January 5, 1998
Judge: James F. Ingram

Commonwealth of Virginia

Darryl Wendell Barley, DEFENDANT

This case came before the Court for sentencing of the
defendant, who appeared in person with his attorney,
Phyllis M. Mosby, The Assistant Public Defender. The
Commonwealth was represented by James J. Reynolds.

On 11/18/97 the defendant was found guilty on the
following offenses:

CASE OFFENSE DESCRIPTION OFFENSE VA CODE

NUMBER AND INDICATOR (F/M) DATE SECTION
97-1033 Possess Cocaine (F) 4/7/97 1.2-250

The presentence report was considered and is ordered
filed as a part of the record in this case in accordance

with the provisions of Code 19.2-299.

Pursuant to the provisions of Code 19.2-298.01, the
Court has considered and reviewed the applicable
discretionary sentencing guidelines and the guidelines
. worksheets. The sentencing guidelines worksheets and the
written explanation of any departure from the guidelines are
ordered filed as a part of the record in this case.

Before pronouncing the sentence, the Court inquired if
the defendant desired to make a statement and if the
defendant desired to advance any reason why judgment should
not be pronounced.

BK | 28P6396:
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Thereupon, defendant, by counsel, moved the court to
set aside the verdict as being contrary to law and evidence
and without evidence to support it, which said motion, upon
consideration by the Court, is overruled, and the defendant,
by counsel, excepts.

The Court SENTENCES the defendant to:

Incarceration with the Virginia Department of Corrections
for the term of: four (4) years for Possess Cocaine. The
total sentence imposed is four (4) years.

A fine of $400.00 for Possess Cocaine.

The Court SUSPENDS three (3) years of the four (4) year
sentence for Possess Cocaine, for a total suspension of
three (3) years, upon the following condition(s) :

Serve. The defendant shall serve one (1) year in the
penitentiary.

Good Behavior. The defendant shall be of good behavior for
three (3) years from the defendant’s release from probation.

Supervised probation. The defendant is placed on probation
to commence on his release from incarceration, under the
supervision of a Probation Officer for ome (1) year, or
unless sooner released by the court or by the Probation
Officer. The defendant shall comply with all the rules and
requirements set by the Probation Officer. Probation shall
include Substance Abuse Counseling and Random Drug
Screenings as prescribed by the Probation Officer.

Operator’s License. The defendant’s Operator’s Licenée
shall be suspended for a period of six (6) months.

Costs. The defendant shall pay costs of $1263.50.
Right to Appeal. The Court advised the defendant and the

defendant’s attorney of the defendant’s right to appeal this
conviction to the Court of Appeals of Virginia.

BK 12876397
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Credit for time served. The defendant shall be given credit
for time spent in confinement while awaiting trial pursuant
to Code 53.1-187.

Enter: January 5, 1998

James F. Ingram, fudge
DEFENDANT iNFORMATION:
SSN: 228-19-8323 DOB: 4-10-73 . SEX: M
SENTENCING SUMMARY:
TOTAL SENTENCE IMPOSED: Four (4) years

TOTAL SENTENCE SUSPENDED: Three (3) years; serve one (1)
year in the penitentiary

?¥l28P0393
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SENTENCING ORDER

VIRGINIA: IN THE CIRCUIT COURT OF DANVILLE

FEDERAL INFORMATION PROCESSING
- STANDARDS CODE: 590C
Hearing Date: AUGUST 27, 2008

Judge: DAVID A. MELESCO
COMMONWEALTH OF VIRGINIA v, DARYL BARLEY , Defendant

This case came before the Court for sentencing of the defendant, who appeared in person with his
attorney, GLENN L BERGER .

The Commonwealth was represented by LESLIE M. MCCANN

On AUGUST 27, 2008 the defendant was found guilty of the following offenses:
Offense Tracking Virginia Crime Code )
Number Fa A%i]minisnﬁvc Use Oaly) Code Section Case Number
590GM5460800483 NAR-3021-M1 18.2-250.1 CR08000673-00
Offense Date: 03/01/2008  Inescripdan: POSSESS MARLIUANA 3RD OFFENSE MISDEMEANOR
Offense Daie: Descripton: . -
| |
Or?'enu Date: Description: ,I
Offense Date: Description: l )
Offense Date: Description: l l
Offense Date: Description: J
Offense Date: Descrip}ion:
. | |
Offense Date: Description:
Oflense Date: Description:
Offense Date: Description: J !
| OffenseDate;: __ [Deseription: ] |
Offense Date: Description:

[X] The presentence report was considered and is ordered filed as a part of the record in this case in accordance
- with the provisions of Code § 19.2-299.

[ ]No presentence report was ordered.

Pursuant to the provisions of Code § 19.2-298.01, the Court has considered and reviewed the applicable
discretionary sentencing guidelines and the guidelines worksheets. The sentencing guidelines worksheets and
the written explanation of any departure from the guidelines are ordered filed as a part of the record in this case.

Before pronouncing the sentence, the Court inquired if the defendant desired to make a statement and if the
defendant desired to advance any reason why judgment should not be pronounced.

FORM CC-1393 MASTER 7407 Page 1 of 4
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COMMONWEALTH OF VIRGINIA v. DARYL BARLEY , Defendant
The court SENTENCES the defendant to: |

Case No. CR08000673-00 Description POSSESS MARIJUANA 3RD OFFENSE

[X] Incarceration with the Virginia Department of Corrections for the term of: _____ years _12__months

days

[ 1FINE. The defendant is ordered to pay fine(s) in the amount of §
[¥] COSTS.  The defendant is ordered to pay all costs of this case.
[ 1 RESTITUTION. The defendant is ordered to make restitution in the amount of § as set forth below.

[X] DRIVER'S LICENSE SUSPENSION: The defendant's driver's license has been suspended
[X] for a period of years _ 6 months days [ ]indefinitely.

[ ] RESTRICTED DRIVER'S LICENSE: A restricted driver's license was issued by separate order.

(X] The court SUSPENDS years _10 months days of incarceration fine
for a period of upon the condition(s) specified in Suspended Sentence Conditions.

Case No. Description
[ ] Incarceration with the Virginia Department of Corrections for the term of: _ years months days

[ ] FINE. The defendant is ordered to pay fine(s) in the amount of §
[ JCOSTS. The defendant is ordered to pay all costs of this case.
[ 1RESTITUTION. The defendant is ordered to make restitution in the amount of § as set forth below.

[ ] DRIVER'S LICENSE SUSPENSION: The defendant's driver's license has been suspended.
[ ] for a period of years months days [ ]indefinitely.

[ ] RESTRICTED DRIVER'S LICENSE: A restricted driver's license was issued by separate order.

[ } The court SUSPENDS years months days of incarceration fine
for a period of upon the condition(s) specified in Suspended Sentence Conditions.

Case No. Description
[ ] Incarceration with the Virginia Department of Corrections for the term of: years months-
{ 1 FINE. The defendant is ordered to pay fine(s) in the amount of §

[ JCOSTS. The defendant is ordered to pay all costs of this case.
[ 1RESTITUTION. The defendant is ordered to make restitution in the amount of $ as set forth below.
[ ] DRIVER'S LICENSE SUSPENSION: The defendant's driver's license has been suspended.
[ ] for a period of years months ____ days [ ]indefinitely.
[ JRESTRICTED DRIVER'S LICENSE: A restricted driver's license was issued by separate order.

[ ] The court SUSPENDS years months days of incarceration fine
for a period of upon the condition(s) specified in Suspended Sentence Conditions.

days

Page 2 of 4

FORM CC-1393 MASTER 7/08



¢ L

s

* COMMONWEALTH OF VIRGINIA v. DARYL BARLEY , Defendant

Consecutive/concurrent:

[X] These sentences shall run consecutively with all other sentences.

[ ] These sentences shall run concurrently with all other sentences.

[ ] These sentences shall run consecutively/concurrently as described:

Suspended Sentence Conditions:

[X] Good Behavior: The defendant shall be of good bebavior for __ years _12months X ] from the defendant’s
release from confinement [ ] .

[ ] Supervised Probation: The defendant is placed on probation under the supervision of a Probation Officer
to commence | ]upon sentencing [ ]upon release from incarceration
for years months _ days [ ] indefinite or unless sooner released by the court or by the

Probation Officer. The defendant shall comply with all the rules and requirements set by the Probation
Officer. Probation shall include substance abuse counseling and/or testing as prescribed by the Probation
Officer.

[ ] Community-Based Corrections System Program pursuant to Virginia Code § 19.2-316.2 or 19.2-316.3:

The defendant shall successfully complete the
program. Successful completion of the program shall be followed by a period of intensive probation
of , followed by a period of supervised probation

of .
[ ] The defendant shall remain in custody until program entry.

[ ]Registration pursuant to Code § 9.1-903 for offenses defined in § 9.1-902 is required.
[X] The defendant shall provide a DNA sample and legible fingerprints as directed.

[ ] Special conditions:

[ ] The defendant shall make restitution as follows:

$ to
for case number(s):
$ to
for case number(s):
$ to
for case number(s):
$ to

for case number(s):

FORM CC-1393 MASTER 5/08 Page 3 of 4
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" COMMONWEALTH OF VIRGINIA v. DARYL BARLEY , Defendant

Post-incarceration supervision following felony conviction pursuant to Virginia Code § 18.2-10 and 19.2-295.2:

[ ]Post-Incarceration Supervised Proba

tion: The defendant is placed on supervised probation to commence

upon release from incarceration for a period of , unless released earlier by the

court. The defendant shall comply with

all the rules and requirements set by the Probation Officer.

[ ]Post-Incarceration Post-Release Supervision: In addition to the above sentence of incarceration, the court

_of incarceration. This term is suspended and

imposes an additional term of
a period of post-release supervision of

, 1s imposed which is to commence

upon release from incarceration. The defendant shall comply with all the rules and requirements set by the

Probation Officer.

X] THE COURT, IN ITS DISCRETION, PURSUANT TO THE PROVISIONS OF § 53.166.1 AND § 53.1-131 OF THE CODE OF
VIRGINIA, 1950, AS AMENDED PERMITS THE SAID DEFENDANT TO SERVE THE AFORESAID PERIOD OF

CONFINEMENT IN THE DANVILLE ADULT DE

TENTION CENTER ON WEEKENDS OR DURING THE DAYS AND HOURS

HE 1S NOT REGULARLY EMPLOYED. PARTICIPATION IS EXF_'RESSLY MADE SUBJECT 10, ANDT
. UPON, COMPLIANCE WITH ALL APPLICABLE RULES AND POLICIES OF THE WEEKEND OR WORK RELEASE

PROGRAM.

THE COURT ADVISED THE DEFENDANT AND THE DEFENDANT'S ATTORNEY OF THE DEFENDANT'S RIGHT TO
APPEAL THIS CONVICTION TO THE COURT OF APPEALS OF VIRGINIA.

[X] The defendant was remanded to the custody of the sheriff. [ ] The defendant was allowed to depart.

The defendant shall be given credit for time spent in confinement while awaiting trial pursuant to Virginia

Code § 53.1-187.

day of O( ?L‘-ﬂéf‘/u‘@%?

ENTER this ~~
~ Judge
DEFENDANT IDENTIFICATION:
Name: DARYL BARLEY
Alias:
SSN: 228-19-8323 DOB: 04 / 10 /1973 Sex: M
SENTENCE SUMMARY:

Total Incarceration Sentence Imposed: 12 MONTHS

Total Sentence Suspended: 305 DAYS

Total Supervised Probation Term:

Total Postrelease Term Imposed and Suspended:

Total Fine Imposed $.00 . Total

FORM CC-1393 MASTER 7/07

Fine Suspended $_.00
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TO THE SHERIFF, JAIL OFFICER OR CORRECTIONAL OFFICER:
Confine the person named in this notice in your facility to serve the sentence under the terms and conditions stated in this notice unless

otherwise ordered released.
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DATE

D Work release I:I Work release (if eligible)

D Home-electronic incarceration
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DISPOSITION NOTICY . -
ACCUE,, . DQﬁj\ o (5@(\8/(/( ...............

- D GENERAL DISTRICT (TRAFFIC)

ADDRESS: . Z Ol \ . CO&UL-Q\ Sj— . .' .......... [ ] GENERAL DISTRICT (CRIMINAL)
D A Me Ny ] GENERAL DISTRICT (CIVIL)

[ 2728 -G-§323 d—{0-13 ]
Certified to Grand Jury Extradition waived J & DR DISTRICT COURT
D Juvenile Transferred to Circuit Court for trial as adult %CUIT COURT

IZ/Convicted of: D Felony I:I Misdemeanocr

Offense Date. . ('\L *'[ S = Convicted under: D StateCode §............. - L—.Q.l LocalOrd. ...............
D GVAL COMEEIIPL - -+~ oo et e e e 4 M/ .........

SENTENCE: Credit shall be given pursuant to § 53.1-187 for any pre-trial detention

B/ ..................................... COO ............ tObeservedin/'yﬁl, CH~ 79 /534
, MONTHS DAYS

I:I Committed to Department of COITECHONS FOT. ... ... ... oo e

D Committed to Department of Youth and Family Services FOL. o

.................. %

TO THE SHERIFF, JAIL OFFICER OR CORRECTIONAL OFFICER:

Confine the person named in this notice in your facility to serve the senteric¢ under the terms and conditions stated in this notice unless
otherwise ordered released. '

Total fines and costs assessed: $ -—7 q ! DO _ﬁ:) 7 Restitution ordered: $
C f"

SPECIAL CONDITIONS: [:I Weekend confinement 10 DEZIN .. .. ..ot oo e
DATE
D Work release D Work release (if eligible)
D Home-electronic incarceration - ,
Thooe, CONMMUANTY SSQMUICR
Appeal noted? D Yes I:l No D Withdrawn
BAIL:
D If transferred or certified to Circuit Court l:l Secured D Unsecured D Recognizance l
L__]_ If appealed : D Held Without Bail D No Change in Existing Bail Amount
$ | , D No Change in Existing Bail Conditions
Circuit Court Date and THIE . - ..« oo n oottt

....... Dt —F /Zcﬁx'mmmce /,
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Misdemeanor Trial Order .

Circuit Court

DARYL WENDELL BARLEY

149 HAMLIN AVENUE

DANVILLE, VIRGINIA 03/06/2004
................................................................. 052008
AMOMNBY: et e

- . 2ND OFF POSS MARIJUANA #2
Original Charge: . 2.250.1

COMPLETE DATA BELOW IF KNOWN

B M!04 10 1973'

Code Cite: ... F SO SRS SROIUPRURUN

IX|
Plea:.
. |X Defendant Present

| Not Guilty
| Guilty to Amended Warrant
| Nolo Contendere
Charge: .2ND OFF POSS MARIJUANA #2

Code Cite: 18:2-250.1 s

Finding:
i, Guilty
| Not Guilty (Acquitted)
| Guilty Of Lesser Offense

. 2ND OFF POSS MARIJUANA #2
Charge: .8 2.250.1 '

Jury Waived
" Tried In Absentia
Guilty As Charged

| Dismissed/Nolie Prosequi
X} Appeal/Withdrawn/Affirm

| Guilty Per Plea Agreement

[0 To [ O e SO O P USSR RUSTUR PO URURP

Sentence:
(1) Sentenced to: 12 MONTHS

(2) Sentence suspended: 8 MONTHS
on, 12 MONTHS GOOD BEHAVIOR.

(3) Report to jail:

(4) Driver's license suspended for 6 MONTHS.

(5)F INE $200.00
(6)COST $1,131.00
(7) CAFee

(8) TOTAL $1,331.00

(9) Allowed unti! SIGN AGREEMENT to pay fines and costs.
Remarks: WORK RELEASE/WEEKENDS OK IF ELIGIBLE. \

//"ﬁ’h g;l.).%g% ...........




