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. QUESTION(S) PRESENTED

Whether the "clear andi convincing evidence standard" should

be used instead of the npreponderance of evidence standard"

when determining the revelant conduct in a First Step Act

Reduction Motion under Sec. 4047

Whether the Sixth Amendment protections for Effective Assis=a
tance of Counsel are to be applied on the First Step Act

Reduction Filings?

Whether the Court should have Remanded for futher coﬁsidera;ion
of the First Step Act Sec. 401 , 851 changes, seeing that the

Virginia prior used no longer qualifies today as a 851 predicate?



LIST OF PARTIES

-[ 4 All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[Z] For cases from federal courts:

The opinion of the United States court of éppeals appears at Appendix _4 to
the petition and is
[x] reported at US v Barley 20-6760 : or,

[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendlx
the petition and is

to

[x] reported at .US v Barley, &4: 10-c1r=00010=JLEK=1 : or,
[ ] has been designated for publication but is not yet reported; or,
x] is unpublished. S

- [ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; OT,
[ 1 has been designated for pubhcatmn but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[ 4 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _12/21/20

[ 1 No petition for rehearing was timely filed in my case.

x1 A timely petition for rehearing was deréie(i (p%rlthe United States Court of
Appeals on the following date: an ©» , and a copy of the
order denying rehearing appears at Appendix A .

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including __June 25,2021 (date) on__May 27,2021 (date)
in Application No. __A . '

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 17 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Constitutional Aspect: Fifth Amendment, Equal Protections Clause
and Due Process (Clause

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a grand
jury except in cases arising in the land or naval forces, or in
the miltia, when in actual sérvice in time of war or public danger
nor shall any person be subject for the same offense to be twiée
put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of
1ife; liberty, or property, without DUE PROCESS of law; nor shall

private property be taken for public use,without just compensation.

First Step Act Sec 401: 851 Enhancement Provisional Changes'

“Title IV-Sentencing Reform Act, Sec 401, Reduce & Restrict Enhan-
ced Sentencing For Prior Drug Felonies.

(a) Controlled Substances Act Amendments-The Controiled Substances=
Act (21 USC 801 et. seq.)is:amended.;%-(l) in section 102 (21 USC
802) by adding at the end the ifollowing: (57) The term serious

drug felony [means] an offense described in 924(e)(2) of titie 18
United States Code, for which, ——(A) the offender served a term

of imprisonment of more tham 12 months ..
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STATEMENT OF THE CASE

The petitioner (Barley) filed a Kequest to the Court for the
Appointment of Counsel anc Reduction of Sentenceiin.light of the
the First Step Act. The Court appointed counsel but due to the
Counsel's workload and failure to file in time, the Court proceeded

{
without the motion filed by the couhsel and reduced the sentence
from 240 months to 230 months. The petitioner filed a Notice of
Appeal and during the appeal filing, the counsel became aware of
courts ruling and filed a motion to reconsider while attaching the
family letters in support. The Appeal Court Remanded to allqw the
Reconsider, & the Court refused to lower the sentence and disregarded
letters in support and 851:impact. (See App'z C and D)

The petitioﬁer filed a timely'notice of appeal again & then the
counsel moved to withdraw (App'x B & D). The Fourth Circuit Court
of Appeals ruled on US v Chambers 19-7104 (4th Cir. 2020), which
heid that the District Courts must consider the changes in law.But
Barley filed a Rule 28(j) in 1light of Chambers and was still denied.
(App'x B) Then Barley filed for a En Banc Hearing, which‘wes also
denied on Jan 25,2021 but Barley did not receive-any denial until
he called in May 2021 and the/:ierk informed him of the denial.(See
App'x A Correspondence and Motion to Recall and.Letter to Sp. Court
as well).

The Fourth Circuit Clerk stated that the petitioner has 150 days

from the Jan. 25,2021 date and the petitioner now files in time.
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REASONS FOR GRANTING THE PETITION -

1. Should the Courts be applying the "clear and convincing evidence
standard" instead of the “prepohderance of evidence standard"

seeing that the McMillan v PA case has been overturned,when

viewing the First Step Act Reduction M@tions?

The Circuit's are split on “which standard" should be applied
Post Booken.& Post Alleyne. The "clear and ¢onviﬁcing evidence"
standara is deflned in the Black Law's Abridged i0Oth ed. as follows:
——Ev1dence indicating that the thing to be proved is highly probable
or reasonablly certain. This is a "greater burden" than the "pre-
ponderance of ev1dence standard”

The petltloner took a plea in 2010 to 50 grams or more, and the
Court applied the 851, which doubled the mandatory 10 yr mandatory
minimum to 20 yrs. The day before the sentencing, hé was arrested
& it.. did not include any additional cocaine base, but inétead it

oA _
was a small amount of marijuana. Because of this, the orginal piea

and drug ampant of 361.7 grams of powder cocaine & 61.7 grams of

aven though the;petitioner.;.wa8 never charged and convicted of  the

marijuana.



In US v Rodriguez, 921 F.3d 1149 (9th Cir. 2018), the Ninth Cir
held that "without an explicit and specific drug quantity finding
..drug quantities in an adopted PSR were not binding in 3582 fil-
ings". In this case, the petitioner's count pf conviction was for
a single and discrete act for sale of 61.7 grams of cocaine base.
The petitioner was never charged with a conspiracy offeass, but
the day of the Sentencing, the Court adopted the massive change
in the PSR finding over the petitioner's objections. This dramatic
drug finding increased by 2000 grams & bas=d upon uncharged con-
duct should no longer suffice since the McMillan ruling has been
overturned by Alleyne.

The Ninth Circuit also pointed out that there is no uniformity
among the courts about which standard should be used Post Booker
and now Post Alleyne, Blakely v Washington, Cunningham v California
and..will require the Court to Grant the Certiorari to resolve
the ongoing split. (US v Chew 18-50301 (9th Cir. 2019)

For example, In Chew, 18-50301 (9th Cir.2019) the panel held
thét .."the unclarity of [when] to use the clear & convincing
standard should be applied at sentencing instead of the preponde-
rance of evidence standard. Here in Barley's case, the additional
arrest involved less than 10 grams of marijuana.being uncovered
but led.to the PSR applying 2000 additional graums of crack that
was never discovered in the arrest.This type of increase and
drug findings should mandate the additional heightened standard

of clear and convincing versus the lower standard of preponderance.



Therefore, the Court should Grant the Writ to determine the

correct standard to be applied.

"Issue Two
“The Sixth Amendment Constitutional Protections & Strickland
Ineffective Assistance Standards Should be Applied in the 3582

Proceedings.

The petcitioner was appointed counsel who did not have time to
file the Motion on Barley's behalf, even afier the Court had
repeatedly notified the attorney amd the attorney repeatedly sta-
ted this or that date. But never did. The court became frustrated
with the couansel’s failures to adhere to the court orders and her
failure to keep her promise to the court and her client.Mr.Barley
had his family send the family support letters and he had sént
her tine Progress Report. Imspite of all parties making her éware
shie never kept her word and did ﬁot file. The Court took the mat-
cer in his own hand and reduced the sentence from 240 mths to 230
mths. The Counsel notorious name is Kristin Lee,E.DVA Danville Div.

fr. Barley filed an appeal, but after he filed the appeal and
it was docketed, then the Counsel finally filed a Motion to Recoan
—~sider ‘and then attached the family support and other information
the court|needs to make a informed decision. The Appeal Court
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Remanded the Case back for futher reconsideration, in which ihe
counsel was suppose to again file a full bDrief in support of the
reduction, in which she never did. The Court did not consider the
851 statutory changes and therefore, declined to reduce futher

and ied to the Zndiappeal filed by Barley, in which later the same
counsel filed to withdraw.

The Strickland test has 2 prongs. Cause and Prejudice. In this
case, the Counsel was the cause of the court oeing forced to act
without all the information and without the fuil merits brief and
prejudice was that Barley was stuck with the 851 and extra drug
weight. Therefore, this Court should Grant the Wrii to make a
announcement that the 3582 filings also have Sixth Amendment pro-
tections and that the counselors can be held as ineffective during

stage as well.

Issue Three:

Whether the Court should Remand(GVR) to allow the Court Remove &
Reconsider the 851 impact, seeing that his Virginia prior no longer
'Qualifies today.

In Richard v US, 18-7036 (8p. Ct 2019)..the Court GVR the case
in light of the First Step Act changes to Sec 403. In this case,
the petitioner relies on the First Step Act sec 40i and request
that the Court GVE his case and aliow the Court to Reconsidér
as well the impact upon his state Possession offensé.(App'x F)
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The petitioner's sentence was reduced from 240 mths to 230 mths
~but this decision was not guided by the US v Chamber®s 956 F.3d
667(4th Cir. 2020). The 851 is a grave increase bésed upon a prior
drug offense. Today, the First Step Act states that the prior
must have occured within 15 yrs of the instant offense and that
the petitioner must have served 12 cosecutive mths or more on
the prior. In Barley's case, he served 10 mths not 12 or more,

Therefore, his case should be GVR. (See App'x F)

In the end, any of trhe three issues herein warrant the Writ of
Certiorari and collectively deserve to be heard so that the Court
may issue guidance for all the lower courts as well, In aiternative

the Court should Grant, Vacate and Remand for futher (Consideration,



CONCLUSION -

Respectfull submitted,

Mr. Dary; Dall‘ey,l47643'—-0.84v
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The petition for a writ of certiorari should be granted.



