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[DO NOT PUBLISH]
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 20-11389
Non-Argument Calendar

D.C. Docket No. 1:18-cv-01394-SDG
KENNETH R. KNOWLES,
Plaintiff-Appellant,
versus
OFFICER JASON MICHAEL HART,
Defendant-Appellee.

Appeal from the United States District Court
for the Northern District of Georgia,

(August 28, 2020)

Before NEWSOM, LAGOA, and BRASHER, Circuit
Judges.

PER CURIAM:

Kenneth R. Knowles, individually and as adminis-
trator of the estate of his late wife, Lori Renee Knowles
(“Decedent”), appeals the district court’s order grant-
ing summary judgment in favor of Officer Jason Mi-
chael Hart based on qualified and official immunity.



App. 2

Knowles argues that the district court did not properly
apply the summary judgment standard in granting Of-
ficer Hart qualified and official immunity and abused
its discretion in retaining and ruling on state law
claims rather than dismissing them to be filed in state
court. Upon consideration, the district court’s order is
AFFIRMED.

BACKGROUND

We presume familiarity with the factual and pro-
cedural history and describe it below only to the extent
necessary to address the issues raised in this appeal.

Decedent called 911 multiple times—yelling,
screaming, and somewhat incoherent—and indicated
she had taken too much medicine. Dispatch informed
Officers Hart and Goetz of the call and sent them to
Decedent’s house. The officers knocked on the front and
back doors with no answer, but they could hear a fe-
male inside yelling and screaming “f*** you,” among
other things, in an incoherent manner. After waiting
for paramedics to arrive, the officers forced their way
into the house and followed the voice down a hallway
with Officer Hart in the lead. Officer Hart stopped
when he saw Decedent lying on a bed in a room to his
right. Officer Goetz remained behind Officer Hart but
could see Decedent in a mirror hanging on the bedroom
wall.

When Officer Hart saw a handgun in a holster on
Decedent’s hip, he drew his gun, pointing it at the floor,
and yelled at her to show her hands. Decedent arose
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from the bed with blood on her face, yelling and
screaming, with what the officers later described as an
“evil” look on her face. Decedent reached for her gun at
least once before Officer Hart fired at her. Immediately
after firing his gun, Officer Hart, joined now by Officer
Goetz, tackled Decedent and secured her weapon. De-
cedent kicked, fought, and screamed until the officers
handcuffed her. Decedent indicated she had been shot
in the chest, and the paramedics strapped her to a
stretcher to take her to a hospital. On the way, the par-
amedics administered anti-psychotic medication and
Decedent began having seizures. Tragically, she died of
a cardiac dysrhythmia before reaching the hospital.

The autopsy report indicated that the bullet en-
tered Decedent’s right breast and exited her armpit,
traveling along the ribs without entering the chest cav-
ity. Although the wound was not an independently le-
thal injury, it may have contributed in some degree to
the stress causing Decedent’s fatal cardiac dysrhyth-
mia. The autopsy indicated the main stress was a com-
bination of mixed drug intoxication, physical restraint
from the handcuffs and stretcher, and a history of bi-
polar and panic disorders.

Decedent’s husband, Knowles, sued on behalf of
Decedent’s estate, alleging six counts: battery, negli-
gence, wrongful death, pain and suffering, bad faith,
and a federal excessive force claim in violation of the
Fourth Amendment under § 1983. The district court
granted Officer Hart’s motion for summary judgment,
and Knowles timely appealed.
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DISCUSSION

Knowles argues that (1) the district court did not
properly construe the evidence in his favor; (2) Officer
Hart was not entitled to qualified immunity because
he used excessive force against Decedent; (3) Officer
Hart was not entitled to official immunity because he
acted with actual malice in shooting Decedent; and (4)
the district court should have dismissed the state law
claims rather than retain them under 28 U.S.C.
§ 1367(a) supplemental jurisdiction.

We review a district court’s order granting sum-
mary judgment de novo. Haves v. City of Miami, 52 F.3d
918, 921 (11th Cir. 1995). And we review a district
court’s decision to retain supplemental jurisdiction
over state law claims for abuse of discretion. Parker v.
Scrap Metal Processors, Inc., 468 F.3d 733, 738 (11th
Cir. 2006). In conducting our review, we hold that none
of Knowles’s arguments have merit. We address each
in turn.

First, the district court correctly granted summary
judgment notwithstanding certain alleged inconsist-
encies in the record. We will reverse a district court’s
grant of summary judgment if it overlooks evidence
contradicting factual points key to the holding. Tolan
v. Cotton, 572 U.S. 650, 659 (2014). Here, Knowles ar-
gues that the following should have foreclosed sum-
mary judgment: Officer Hart could not recall whether
Decedent touched the gun, Officer Hart stated once
that he thought Decedent was “going over into the cor-
ner, like she was gonna get her gun out and take cover
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and start shooting,” the Joint Preliminary Report and
Discovery Plan stated that Officer Hart “shot and
killed Knowles, without hesitation and without giving
any warning", Officer Hart thought his shot missed De-
cedent but did not shoot at her again, and Officer Hart
did not disarm Decedent before resorting to deadly
force. But none of this evidence negates the reasona-
bleness of Officer Hart’s use of deadly force. The perti-
nent facts, which Officer Hart consistently asserted,
are that Decedent refused to show her hands until she
arose from the bed, yelling and screaming with blood
on her face, before reaching towards the gun she had
holstered on her waist. Under these facts and circum-
stances, an officer is entitled to use deadly force to pro-
tect himself, as set out further in the qualified
immunity analysis.

Second, Officer Hart was entitled to qualified im-
munity from Knowles’s federal claim because his rea-
sonable use of deadly force did not violate the
Constitution. In a qualified immunity case, an officer
bears the initial burden of showing he was engaged in
a discretionary function; the burden then shifts to the
plaintiff to show the officer is not entitled to qualified
immunity. Holloman ex rel. Holloman v. Harland, 370
F.3d 1252, 1267 (11th Cir. 2004). Neither party dis-
putes that Officer Hart was acting in a discretionary
function, so the burden is on Knowles to show that Of-
ficer Hart is not entitled to qualified immunity.

To overcome qualified immunity, Knowles must
show that (1) Officer Hart violated a constitutional
right, and (2) that right was clearly established at the
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time of the alleged violation. Cozzi v. City of Birming-
ham, 892 F.3d 1288, 1293 (11th Cir. 2018). A court need
not proceed to the second factor if it finds that a con-
stitutional right was not violated. Saucier v. Katz, 533
U.S. 194, 201 (2001); see also Pearson v. Callahan, 555
U.S. 223, 236 (2009) (recognizing that proceeding in
this order is “often appropriate,” but is not mandatory).
Knowles argues that Officer Hart violated Decedent’s
constitutional right to be free from unreasonable sei-
zure because mere possession of a lethal weapon in a
non-threatening manner is no justification for use of
deadly force. But Decedent did not merely possess a
weapon. The only evidence on point establishes that
she acted in a threatening manner by refusing to show
her hands, climbing off the bed, yelling and screaming,
and reaching for her weapon at least once.

The right to be free from unreasonable search and
seizure is secured by the Fourth Amendment. Under
the Fourth Amendment, an officer’s use of deadly force
must be reasonable. Graham v. Connor, 490 U.S. 386,
395 (1989). The reasonableness determination is based
on the facts and circumstances as the officer reasona-
bly believed them to be, even if the officer’s judgment
was mistaken. Garczynski v. Bradshaw, 573 F.3d 1158,
1167 (11th Cir. 2009); Wood v. Kesler, 323 F.3d 872, 878
(11th Cir. 2003).

To assess “reasonableness,” a court holds up an of-
ficer’s decision to use deadly force against the case’s
particular facts to determine whether the officer was
justified under the totality of the circumstances. Gar-
czynski, 573 F.3d at 1166. No set list of essential factors
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bearing on reasonableness exists, but some examples
of relevant factors might include: “the seriousness of
the crime, whether the suspect poses an immediate
danger to the officer or others, whether the suspect re-
sisted or attempted to evade arrest, and the feasibility
of providing a warning before employing deadly force.”
Jean-Baptiste v. Gutierrez, 627 F.3d 816, 822 (11th Cir.
2010). The mere possession of a gun in and of itself is
not sufficient to justify using deadly force: “Where the

weapon was ... and what was happening with the
weapon are all inquiries crucial to the reasonableness
determination. . .. [TlThe ultimate determination de-

pends on the risk presented, evaluating the totality of
the circumstances surrounding the weapon.” Perez v.
Suszczynski, 809 F.3d 1213, 1220 (11th Cir. 2016); see
also Mercado v. City of Orlando, 407 F.3d 1152, 1154,
1158 (11th Cir. 2005) (Fourth Amendment violation for
shooting person armed with knife but making no
threatening moves); Turk v. Bergman, 685 F. App’x 785,
788-89 (11th Cir. 2017) (Fourth Amendment violation
for shooting person holding gun in lap when officers
found him but not making any threatening moves).

Here, the facts and circumstances as Officer Hart
reasonably believed them to be were that he was re-
sponding to a call from an unknown, distressed woman
who had ingested an unknown drug. No one answered
either the front or back door and he could hear a
woman screaming, yelling, and cursing inside. He
turned a corner and found himself in close quarters
with an armed woman who refused to show her hands
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and jumped up out of the bed, still yelling and scream-
ing. She then reached for her gun at least once.

Under these facts and circumstances, Officer Hart
did not violate Decedent’s constitutional rights. He was
not required to wait for Decedent to draw her gun and
point it at him. Officer Hart’s decision may not have
been reasonable had Decedent been holding a knife,
had she complied with commands to show her hands,
or had she merely been holding a gun without making
any threatening moves. But Decedent was armed with
a gun, not a knife. She was not showing her hands. And
she was reaching for her weapon, not already holding
it when the officers arrived. Officer Hart’s use of deadly
force was reasonable under the Fourth Amendment,
and he is entitled to qualified immunity.

Third, Officer Hart was entitled to official immun-
ity from Knowles’s state claims. Under Georgia law, an
officer who shoots a person intentionally and without
justification can be sued in tort. Kidd v. Coates, 518
S.E.2d 124, 125 (Ga. 1999). But the shooting must
show “actual malice or intent to cause injury,” meaning
the malice must be express and deliberate, not just im-
plied through a reckless disregard for the rights or
safety of others. Murphy v. Bajjani, 647 S.E.2d 54, 60
(Ga. 2007). If the officer did not have tortious intent,
the officer is entitled to official immunity. Kidd, 518
S.E.2d at 125.

Here, no genuine issue of fact exists that would in-
dicate Officer Hart shot the decedent with actual mal-
ice. The evidence on summary judgment shows that
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Officer Hart shot Decedent after she refused to show
her hands; jumped out of the bed, yelling and scream-
ing; and reached for her gun at least once. Officer Hart
argues that he shot Decedent in self-defense. Even if
we were unpersuaded by Officer Hart’s self-defense
claim, mere recklessness is insufficient to overcome of-
ficial immunity under Georgia law. Instead, Knowles
would have to show that Officer Hart acted with actual
malice. No such evidence exists on this record.

Fourth, the district court did not abuse its discre-
tion in retaining supplemental jurisdiction over, and
dismissing, Knowles’s state claims. Under 28 U.S.C.
§ 1367(a), the district courts “shall have” supplemental
jurisdiction over state claims that are so close to claims
subject to a court’s original jurisdiction as to form part
of the same Article III case or controversy. Supple-
mental jurisdiction is discretionary, and a court may
exercise its discretion to dismiss or retain state claims
after dismissing claims subject to its original jurisdic-
tion under 28 U.S.C. § 1367(c)(3).

Knowles argues that the district court was re-
quired to consider the factors of comity, convenience,
fairness, and judicial economy, which were announced
in United Mine Workers v. Gibbs, 383 U.S. 715 (1966).
Knowles’s state claims arise out of the same facts as
the federal excessive force claim, over which the dis-
trict court had original jurisdiction. The state claims
did not present any novel or complex issues of state
law. The claims did not substantially predominate over
the excessive force claim; in fact, they are inextricably
intertwined. And these state claims were clearly
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barred by official immunity. Dismissing these claims
so they could be raised again in state court would have
been a waste of judicial resources.

CONCLUSION

The district court did not err in granting summary
judgment or abuse its discretion in retaining supple-
mental jurisdiction over Knowles’s state claims. Ac-
cordingly, we AFFIRM the district court’s grant of
summary judgment.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KENNETH R. KNOWLES,
Individually and as Administra-
tor of the Estate of Lori Renee

Knowles,
Plaintiff, Civil Action No.
v 1:18-¢v-01394-SDG
OFFICER JASON MICHAEL
HART,
Defendant.
ORDER

(Filed Apr. 3, 2020)

This matter comes before the Court on Defend-
ant’s Motion for Summary Judgment [ECF 25]. For the
reasons set forth below, the motion is GRANTED.

I. BACKGROUND
a. Facts

The undisputed material facts, construed in a
light most favorable to the nonmoving party, are as
follows. On July 24, 2014, Lori Knowles! called Henry

! For purposes of this Order, “Knowles” will refer to Lori
Knowles. “Plaintiff” will refer to Kenneth Knowles, individually
and as administrator of Lori Knowles’s estate.
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County 911 multiple times.? The 911 operator had dif-
ficulty understanding Knowles as she was yelling and
screaming and somewhat incoherent.? Knowles did not
identify herself, but she indicated that she had taken
too much medicine.* Defendant Officer Jason Hart and
Officer Goetz were dispatched to Knowles’s address.®
The dispatcher informed the officers that the caller
was an unknown female who was incoherently yelling
and screaming and had reportedly taken too much
medication.b

Officer Hart and Officer Goetz were in uniform
when they arrived.” The officers knocked on the front
door of the house numerous times and loudly an-
nounced “police,” but no one answered.® Officer Hart
told Officer Goetz that he heard someone screaming
inside.® Officer Hart believed the female screaming
seemed distraught and in danger.® Unable to see any-
thing through the windows in the front of the house,
the officers went to the back of the house.!! Officer Hart
knocked on the back door.!? The officers heard a female

2 ECF 25-5, 11 1, 4.
3 Id. 112, 4,7.

4 Id. 19 2, 4.

5 Id. ]9 e, 8.

6 Id. 19 7-8.

7 ECF 25-6, at 13; ECF 27 (Goetz Dep. Tr., Ex. 2), at 158.
8 ECF 25-5, | 11.
°Id. | 12.

0 1d. ] 14.

N Id. ] 18.

2 Id. 9 19.
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voice from inside, yelling and screaming “f — — you”
among other things, but the officers could not compre-
hend all that was being said or to whom it was di-
rected.!® The officers attempted to open the back door
and found it to be locked.*

The officers considered the situation to be an
emergency.'® Accordingly, they informed their supervi-
sor, Sergeant Lyle, and he agreed with the officers’ as-
sessment that they should make a forced entry.!
Sergeant Lyle advised them to wait until the paramed-
ics arrived on the scene.'” When the paramedics ar-
rived, they gave the officers a tool to open the back
door.'® The officers and paramedics went to open the
back door, where they could still hear the female yell-
ing and screaming inside.

Upon entering the house, Officer Hart saw a large,
closed gun safe in the living room.?° The officers could
hear the woman yelling “f — — you” from down the hall-
way.?! They proceeded down the hallway, towards the
sound of the woman’s voice.??> As they reached the end

18 Id. ] 20.

* Id. q 21.

5 Id. 99 22-3.

6 Id. q 24.

7 Id. q 25.

18 Id. 19 26-27.

¥ Id. ] 28.

20 Id. | 30; ECF 26 (Hart Dep. Tr.), at 93:8-19, 96:14.
21 ECF 25-5, ] 31.

2 Id.
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of the hallway, Officer Hart stepped toward a bedroom
to his right and looked inside.?® At this point, Officer
Hart was in the threshold of the bedroom door and
Officer Goetz was behind him.?* Officer Goetz was able
to see into the bedroom via a mirror hanging on the
wall.?s

Inside the bedroom, Officer Hart saw a female,
later identified as Knowles, lying face down on her bed
with a black handgun inside a holster strapped to her
right hip.?® Officer Hart advised Officer Goetz about
the gun and yelled for Knowles to show her hands.?” As
he did so, Officer Hart drew his service weapon and po-
sitioned it at a low ready position.?® In this position,
the gun was pointing towards the floor, not at
Knowles.? After Officer Hart told Knowles to show her
hands, she got up from the bed.?* Knowles had blood on
her face, was yelling and screaming, and, according to
both officers, had an “evil” look on her face.?!

The parties dispute some of what happened next.
However, the evidence shows that Knowles reached for

% Id. ] 36.

24 ECF 25-2, ] 10.

% Id.

% ECF 25-5, ]9 37, 38.
2 Id. 1 39.

2 Id. | 40.

2 Id. 9 40-41.

80 Id. q 42.

31 Id. q 43.
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her gun.?? From there, it is undisputed that Officer
Hart fired his service weapon once within approxi-
mately 15 seconds after his first command for Knowles
to show her hands.?® After Officer Hart fired his
weapon, Knowles fell to the floor and Officer Hart
rushed to her in an attempt to secure the handgun.?
Knowles began kicking, fighting, refusing to cooperate,
and screaming.® Officer Goetz came into the room to
help Officer Hart get Knowles under control, but she
continued to fight with and scream at the officers.?¢

32 Plaintiff disputes whether and how Knowles reached for or
touched her gun by citing to allegedly contradictory statements
by Officer Hart. ECF 32-9, | 44 (citing ECF 32, at 4-11). While
Officer Hart’s statements show a conflict over whether Knowles
touched her gun, he always reported that she reached for it. In
his incident report, Officer Hart stated that he “observed
[Knowles] several times reaching down at her waistband where
the handgun was located.” ECF 32-2, at 2. During the GBI inter-
view the next day, Officer Hart stated that he “noticed her right
hand going down towards the gun” and he “noticed her going
down for the weapon several times.” ECF 32-7 (Hart GBI Rec-
orded Statement), at 8:25-8:40. In his deposition, Officer Hart
stated that she “kept reaching down for the firearm.” ECF 26
(Hart Dep. Tr.), at 72:14—15. When asked if he would say Knowles
actually touched the weapon, he replied, “I would say that. Yes,
sir.” Id. at 75:20-21. However, in his declaration, Officer Hart
states, “her hand reached toward the handgun located on her side;
from my angle, I could not tell for sure if she was touching it.”
ECF 251, { 31. Further, the only eyewitness testimony available
after Knowles got up from the bed is Officer Hart because Officer
Goetz lost his visual on Knowles through the mirror at that point.
ECF 32-3; ECF 27 (Goetz Dep. Tr.), at 144:21-145:2.

3 ECF 25-5, ] 48.
3 Id. q 49.
% Id. 1 50.
% Id. ] 51.
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Eventually, the officers handcuffed Knowles and re-
moved the handgun from the holster on her side.?”

Officer Hart asked Knowles if she had been hit
and she said yes.?® A paramedic found a gunshot
wound on her right breast.?®* Knowles continued to
fight while the paramedics strapped her onto a
stretcher to be transported to a hospital.®® Knowles
was taken by ambulance to a local hospital.*! While en
route, the paramedics gave Knowles anti-psychosis
medication, after which she began having seizure-like
activity and became unresponsive.*> Knowles had no
vital signs by the time she arrived at the hospital and
she was pronounced dead within the hour.*®

Knowles’s autopsy revealed that the gunshot en-
tered her right breast near the center of the chest and
exited in the armpit area.** The bullet did not enter the
chest cavity or travel through the ribs.*> The medical
examiner found that “to a reasonable degree of medical
certainty,” the gunshot wound was not an inde-
pendently lethal injury.*® Thus, with appropriate care,

87 Id. 99 52-53.

3 Id. ] 55.

3 Id. 91 55, 56.

40 Id. 1 57.

4 Id. ] 58.

2 Id. 1 59.

4 Id. ] 60.

“ Id. ] 65.

4% Id. 19 65-66.

4 Id. 1 69; ECF 25-3, 6.
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the gunshot wound would not have been life-threaten-
ing.*” The medical examiner determined that many
factors contributed to Knowles’s cardiac dysrhythmia
and death, including: mixed drug intoxication, physical
restraint based on her being handcuffed and strapped
to the medical stretcher, and a history of bipolar and
panic disorders.*® The medical examiner concluded
that the gunshot wound was a possible complicating
factor because it would have increased the stress
Knowles was already experiencing as a result of her
drug-induced psychosis or psychotic episode, but, “it is
impossible to determine the degree or level of any in-
creased stress or what effect, if any, it would have had
on [her] physiological condition.”?

b. Procedural History

Plaintiff, Knowles’s surviving husband,* filed this
action on April 2,2018.5! The Complaint asserts the fol-
lowing claims under Georgia law: battery (Count I),
negligence (Count II), wrongful death (Count III), pain
and suffering (Count IV), and bad faith (Count V). It
also asserts a federal excessive force claim against Of-
ficer Hart in his individual capacity, in violation of the
Fourth Amendment under 42 U.S.C. § 1983 (Count VI).

47 ECF 25-5,  70; ECF 25-3, ] 6.
4 ECF 25-5, 1 73; ECF 25-3, 1 9.
4 ECF 25-3, ] 10.

% ECF 1,1 2.

51 ECF 1. Plaintiff previously filed this action in the State
Court of Henry County, Georgia on July 22, 2016. Id. { 1. That
action was voluntarily dismissed on October 5, 2017. Id.
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On March 11, 2019, Officer Hart moved for summary
judgment on all counts.’? Officer Hart’s motion argues
that he is entitled to qualified immunity from Plain-
tiff’s § 1983 claim and official immunity from Plain-
tiff’s state law claims.

Plaintiff’s Complaint failed to assert a basis for
this Court’s jurisdiction. However, since the Complaint
asserts a § 1983 cause of action, this Court has juris-
diction over that claim under 28 U.S.C. § 1331. Since
the state law claims arise from the same case and con-
troversy as the § 1983 claim, the Court has jurisdiction
over those claims under 28 U.S.C. § 1367(a).

II. LEGAL STANDARD

Summary judgment is appropriate when “there is
no genuine dispute as to any material fact and the mo-
vant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). A fact is “material” only if it can affect the
outcome of the lawsuit under the governing legal prin-
ciples. Anderson v. Liberty Lobby, Inc.,477 U.S. 242, 248
(1986). A factual dispute is “genuine. . . . if the evidence
is such that a reasonable jury could return a verdict for
the nonmoving party.” Id.

A party seeking summary judgment has the bur-
den of informing the district court of the basis for its
motion and identifying those portions of the record
that demonstrate the absence of a genuine issue of ma-
terial fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323

52 ECF 25.



App. 19

(1986). If a movant meets its burden, the party oppos-
ing summary judgment must present evidence show-
ing either (1) a genuine issue of material fact or (2) that
the movant is not entitled to judgment as a matter of
law. Id. at 324.

In determining whether a genuine issue of mate-
rial fact exists, the evidence is viewed in the light most
favorable to the party opposing summary judgment,
“and all justifiable inferences are to be drawn” in favor
of that party. Anderson, 477 U.S. at 255; see also Herzog
v. Castle Rock Entm’t, 193 F.3d 1241, 1246 (11th Cir.
1999). “Credibility determinations, the weighing of the
evidence, and the drawing of legitimate inferences
from the facts are jury functions,” and cannot be made
by the court in evaluating summary judgment. Ander-
son, 477 U.S. at 255. See also Graham v. State Farm
Mut. Ins. Co., 193 F.3d 1274, 1282 (11th Cir. 1999).
Summary judgment for the moving party is proper
“[wlhere the record taken as a whole could not lead a
rational trier of fact to find for the non-moving party.”
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986).

ITI. DISCUSSION
a. Qualified Immunity for § 1983 Claim
42 U.S.C. § 1983 provides:

Every person who, under color of any
statute, ordinance, regulation, custom, or
usage, of any State . . . subjects, or causes
to be subjected, any citizen of the United



App. 20

States . . . to the deprivation of any rights,
privileges, or immunities secured by the
Constitution and laws, shall be liable to
the party injured in an action at law, suit
in equity, or other proper proceeding for
redress.

Section 1983 itself creates no substantive rights. Baker
v. McCollan, 443 U.S. 137, 140, 144 n.3 (1979). Rather,
it provides a “method for vindicating federal rights
elsewhere conferred by those parts of the United
States Constitution and federal statutes that it de-
scribes.” Id. To succeed on a § 1983 claim, the plaintiff
“must prove that she was deprived of a constitutionally
guaranteed right under color of state law.” Tillman v.
Coley, 886 F.2d 317, 319 (11th Cir. 1989).53

Plaintiff alleges that Officer Hart violated
Knowles’s Fourth Amendment right to be free from un-
reasonable seizure.’* Tennesee v. Garner, 471 U.S. 1, 7
(1985) (holding that apprehension by use of force con-
stitutes “seizure” subject to Fourth Amendment rea-
sonableness requirement). However, Plaintiff’s ability
to pursue a § 1983 claim against Officer Hart in his in-
dividual capacity is limited by the doctrine of qualified
immunity. Mercado v. City of Orlando, 407 F.3d 1152,
1156 (11th Cir. 2005).

Qualified immunity provides that “government of-
ficials performing discretionary functions generally

5 Neither party disputes that Officer Hart was acting under
color of state law in responding to the 911 dispatch.

5 ECF 1, ] 134.



App. 21

are shielded from liability for civil damages insofar as
their conduct does not violate clearly established stat-
utory or constitutional rights of which a reasonable
person should have known.” Harlow v. Fitzgerald, 457
U.S. 800, 818 (1982). Qualified immunity “protect[s] of-
ficers from the sometimes ‘hazy border between exces-
sive and acceptable force.’” Saucier v. Katz, 533 U.S.
194, 206 (2001) (quoting Priester v. Riviera Beach, 208
F.3d 919, 926-27 (11th Cir. 2000)). “This exacting
standard ‘gives government officials breathing room to
make reasonable but mistaken judgments’ by ‘pro-
tect[ing] all but the plainly incompetent or those who
knowingly violate the law.”” City & Cty. of San Fran-
cisco, Calif. v. Sheehan, 575 U.S. 600, 135 S. Ct. 1765,
1774 (2015) (quoting Ashcroft v. al-Kidd, 563 U.S. 731,
743 (2011)).

In the qualified immunity analysis, the burden is
on the government official to show he was engaged in
a discretionary function. Holloman ex rel. Holloman v.
Harland, 370 F.3d 1252, 1263-64 (11th Cir. 2004). Once
shown, “the burden shifts to the plaintiff to show that
the defendant is not entitled to qualified immunity.” Id.
at 1264 (citing Cottone v. Jenne, 326 F.3d 1352, 1358
(11th Cir. 2003)). Here, it is undisputed that Officer
Hart was acting within his discretionary authority.5

% ECF 32, at 23 (“Plaintiff concedes that the use of deadly
force by a police officer involves the exercise of discretion. . ..”);
see also Kenning v. Carli, 648 F. App’x 763, 767 (11th Cir. 2016)
(finding officers were engaged in discretionary duty when they
shot plaintiff’s son during response to police department call).
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As such, the burden is on the Plaintiff to show that Of-
ficer Hart is not entitled to qualified immunity.

In order to carry this burden, Plaintiff must show
that (1) Officer Hart’s conduct violated a constitutional
right; and (2) the constitutional right was clearly es-
tablished. Rodriguez v. Farrell, 280 F.3d 1341, 1345
(11th Cir. 2002).

i. Violation of a Constitutional Right

Whether a police officer’s use of force violated a
constitutional right is evaluated under the Fourth
Amendment’s reasonableness standard. Graham v.
Connor, 490 U.S. 386, 395 (1989). This reasonableness
analysis “requires a careful balancing of ‘the nature
and quality of the intrusion on the individual’s Fourth
Amendment interests’ against the countervailing gov-
ernmental interests at stake.” Id. at 396 (quoting Gar-
ner,471 U.S. at 8). This test “requires careful attention
to the facts and circumstances of each particular case,
including the severity of the crime at issue, whether
the suspect poses an immediate threat to the safety of
the officers or others, and whether he is actively resist-
ing arrest or attempting to evade arrest by flight.” Gra-
ham, 490 U.S. at 396. The Court must assess these
factors “from the perspective of a reasonable officer on
the scene, rather than with the 20/20 vision of hind-
sight.” Id. (quoting Terry v. Ohio, 392 U.S. 1, 20-22
(1968)).

The Court must look to the “totality of the circum-
stances” to “determine whether the force used was
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justified.” Garczynski v. Bradshaw, 573 F.3d 1158, 1166
(11th Cir. 2009). Further, “[t]he calculus of reasonable-
ness must embody allowance for the fact that police of-
ficers are often forced to make split-second
judgments—in circumstances that are tense, uncer-
tain, and rapidly evolving—about the amount of force
that is necessary in a particular situation.” Graham,
490 U.S. at 396-97. Accordingly, “the qualified immun-
ity standard is broad enough to cover some mistaken
judgment, and it shields from liability all but the
plainly incompetent or those who knowingly violate
the law.” Garczynski, 573 F.3d at 1167 (quoting Mon-
toute v. Carr, 114 F.3d 181, 184 (11th Cir. 1997)).

Since this case does not involve a criminal arrest,
the facts do not fit neatly within the Graham frame-
work. However, that framework and reasoning are in-
formative, particularly as to the immediate threat
factor. Under Eleventh Circuit precedent, “it is consti-
tutionally reasonable for an officer to use deadly force
when a suspect is threatening escape and possible
harm to others,” or when “he has probable cause to be-
lieve that his own life is in peril.” Robinson v. Arru-
gueta, 415 F.3d 1252, 1256 (11th Cir. 2005); see also
Kenning v. Carli, 648 F. App’x 763, 767 (11th Cir. 2016)
(“It is reasonable, and therefore constitutionally per-
missible, for an officer to use deadly force against a per-
son who poses an imminent threat of serious physical
harm to the officer or others.”).

Plaintiff argues that Knowles was not an immedi-
ate threat and, therefore, use of deadly force against
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her was unreasonable.’® For support, Plaintiff points to
allegedly contradictory statements by Officer Hart re-
garding Knowles’s actions;?” Officer Hart’s statement
to the GBI that he thought Knowles “was going over
into the corner, like she was gonna get her gun out and
take cover and start shooting”;%® the Joint Preliminary
Report and Discovery Plan’s statement that Officer
Hart “shot and killed Knowles, without hesitation and
without giving any warning”;*® the fact that Officer
Hart did not shoot her again after thinking he had
missed the first time;®® and, the fact that he did not
disarm her before resorting to deadly force.®! In re-
sponse to Plaintiff’s argument, the Court emphasizes
that “[o]Jur task is not to evaluate what the officers
could or should have done in hindsight. The sole in-
quiry is whether the officer’s actions, as taken, were
objectively reasonable under all the circumstances.”
Garczynski, 573 F.3d at 1167; see also Sheehan, 135
S. Ct. at 1777 (“[A] plaintiff cannot avoid summary
judgment by simply producing an expert’s report that

% ECF 32, at 2.

57 Id. at 4-6, 7-11. This argument was addressed supra note
32.

% ECF 32, at 6 (citing ECF 32-7 (Hart GBI Recorded State-
ment), at 15:50-16:00)).

5 ECF 32, at 7 (citing ECF 4, {[1(b)). The Court rejects this
argument. The Joint Preliminary Report is not admissible evi-
dence, as required under Fed. R. Civ. P. 56(c). Additionally, it was
made prior to discovery and counsel’s statement has since been
shown to be inaccurate. ECF 25-5, ] 39, 48.

6 ECF 32, at 14-15.

61 Id. at 15-16.
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an officer’s conduct leading up to a deadly confronta-
tion was imprudent, inappropriate, or even reckless.”).
Mindful of this framework, the Court is not persuaded
by Plaintiff’s argument that Officer Hart acted unrea-
sonably under the circumstances. The undisputed facts
show that upon observing that Knowles had a gun, Of-
ficer Hart warned Officer Goetz, told Knowles to show
her hands, and drew his gun. At this point, Officer
Hart’s gun was pointed towards the floor, not at
Knowles. Knowles ignored Officer Hart’s instructions,
got up off the bed, and was yelling and screaming.
While Knowles was standing, Officer Hart saw her
reach towards her gun, at which point he shot her.
There was approximately a 15-second delay from when
Officer Hart first commanded Knowles to show her
hands and when he shot her. After she was shot,
Knowles fell to the floor, began kicking and fighting,
and continued to yell and scream.®? Eventually, the of-
ficers were able to handcuff Knowles and remove the
handgun from her holster.

Officer Hart’s statement that Knowles looked like
she might move into the corner of the bedroom to take

62 Plaintiff’s argument that Officer Hart should have shot
Knowles more than once is belied by the uncontroverted facts that
Knowles fell to the floor after she was shot, giving Officer Hart a
chance to rush to her and attempt to secure her gun. ECF 25-5,
9 49; ECF 32-9, ] 49. Officer Hart’s decision not to shoot Knowles
once she was on the ground does not show that his original shot
was unreasonable. In fact, had he shot Knowles multiple times,
Plaintiff would likely be arguing that such conduct was unreason-
able because Knowles did not pose a threat after she fell to the
floor.
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cover before starting to shoot only highlights his rea-
sonable belief that Knowles was a dangerous and im-
mediate threat. According to Plaintiff’s expert, the
approximate distance between the door to the bedroom
and where Knowles was shot, near the corner of the
bedroom, is seven feet.%® Thus, any movement to the
corner of the bedroom would not have interrupted the
immediacy of the dangerous situation.

Officer Hart was faced with an imminently dan-
gerous situation. He knew Knowles had taken signifi-
cant amounts of medication, she had been yelling and
screaming since the officers arrived at the scene, she
had blood and an “evil” look on her face, she was not
complying with Officer Hart’s order to show her hands,
and she had a gun readily available on her hip, which
she appeared to be reaching towards. It is undisputed
that Officer Hart gave Knowles time to comply with his
demand to show her hands and she did not comply.5
“This is exactly the type of ‘tense, uncertain and rap-
idly evolving’ crisis envisioned by the Supreme Court.”
Garczynski, 573 F.3d at 1168 (quoting Graham, 490
U.S. at 397).

In Garczynski, the plaintiff’s wife enlisted the po-
lice to help her find her husband. 573 F.3d at 1163. The
police eventually found the plaintiffin his car. Id. Some
of the officers saw the plaintiff raise a gun to his tem-
ple. Id. There was a factual dispute as to whether the
plaintiff ever turned the gun to aim at the officers. Id.

6 ECF 10-1, at 7, 12.
6 ECF 25-5, ] 48.
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at 1168. Nevertheless, the Eleventh Circuit held that
“[e]ven if we assumed that [the plaintiff] did not point
his gun in the officers’ direction, the fact that [he] did
not comply with the officers’ repeated commands to
drop his gun justified the use of deadly force under
these particular circumstances.” Id. at 1169. The court
found that the officers’ use of force did not violate the
Fourth Amendment because they reasonably believed
the plaintiff posed an immediate risk of serious harm
to them. Id.

As in Garczynski, Officer Hart “did not have con-
trol over [Knowles] and there was nothing to prevent
[her] from shooting at the officers in an instant.” Id.;
see also Long v. Slaton, 508 F.3d 576, 581 (11th Cir.
2007) (“[TThe law does not require officers in a tense
and dangerous situation to wait until the moment a
suspect uses a deadly weapon to act to stop the sus-
pect.”). The Court finds that Officer Hart’s use of force
did not violate the Fourth Amendment as a matter of
law because it was reasonable under the circum-
stances.

ti. Clearly Established Right

Even assuming, arguendo, Plaintiff demonstrated
a constitutional violation, Officer Hart would nonethe-
less be entitled to qualified immunity because the right
was not clearly established. For a right to be clearly
established, the contours of the right must be “suffi-
ciently definite that any reasonable official in the de-
fendant’s shoes would have understood that he was
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violating it.” Plumhoff v. Rickard, 572 U.S. 765, 778,
(2014). To determine whether an official understood
his conduct violated a constitutional right, the Court
must analyze whether the law “at the time of the inci-
dent provided ‘fair warning’ to the defendant[] ‘that
[his] alleged [conduct] was unconstitutional.”” Tolan v.
Cotton,572 U.S. 650,656 (2014) (quoting Hope v. Pelzer,
536 U.S. 730, 741 (2002)).

“Fair warning is commonly provided by materially
similar precedent from the Supreme Court, this Court,
or the highest state court in which the case arose.” Ken-
ning, 648 F. App’x at 770 (citing Terrell v. Smith, 668
F.3d 1244, 1256 (11th Cir. 2012)). Though the Supreme
Court does not require a case with materially identical
facts to determine whether the right was clearly estab-
lished, “existing precedent must have placed the stat-
utory or constitutional question beyond debate.”
Mullenix v. Luna, 136 S. Ct. 305, 308 (2015) (quoting
al-Kidd, 563 U.S. at 741). “This exacting standard
‘gives government officials breathing room to make
reasonable but mistaken judgments.”” Sheehan, 135
S. Ct. at 1774 (quoting al-Kidd, 563 U.S. at 743).

Clearly established law should not be defined at a
high level of generality; rather, it “must be particular-
ized to the facts of the case.” White v. Pauly, 137 S. Ct.
548, 551 (2017) (citations omitted). “Otherwise,
‘[pllaintiffs would be able to convert the rule of quali-
fied immunity . . . into a rule of virtually unqualified
liability simply by alleging violation of extremely ab-
stract rights.”” Id. (quoting Anderson v. Creighton, 483
U.S. 635, 639—-40 (1987)). If an officer’s conduct falls in
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the “‘hazy border between excessive and acceptable
force,” the conduct does not violate clearly established
law. Brosseau v. Haugen, 543 U.S. 194, 201 (2004) (cit-
ing Saucier, 533 U.S. at 206)).

Plaintiff has failed to show that Officer Hart vio-
lated clearly established law. Plaintiff cites to Mercado,
Weiland v. Palm Beach Cty. Sheriff’s Office, 792 F.3d
1313 (11th Cir. 2015), and Turk v. Bergman, 685 F.
App’x 785 (11th Cir. 2017) as establishing that an of-
ficer cannot shoot someone simply for being in posses-
sion of a weapon if it is not being brandished in a
threatening manner. First, only Mercado was pub-
lished prior to the events in this case. Therefore, only
that holding can be said to have “clearly established”
the principle put forth by Plaintiff. See Turk, 685 F.
App’x at 789 (“[W]e examine clearly established fed-
eral law at the time of the shooting.”). Second, those
cases do not support such a proposition.

In Mercado, the plaintiff’s wife called the police
claiming that the plaintiff was suicidal. Mercado, 407
F.3d at 1154. When the police arrived at the plaintiff’s
apartment, they were told that the plaintiff was armed
with a knife. Id. After failing to make verbal communi-
cation with the plaintiff from outside the apartment,
the officers went in and found him sitting on the
kitchen floor with a knife in both hands, pointed to-
wards his heart. Id. The officers identified themselves
and ordered the plaintiff to drop his knife at least twice
(once in English, once in Spanish). Id. The plaintiff re-
fused without making any threatening moves towards
the officers. Id. The officers did not warn him that force
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would be used if he did not drop his weapon. Id. One of
the officers fired a Sage Launcher® at the plaintiff
twice, from a distance of approximately six feet. Id. at
1154-55. The Sage Launcher hit the plaintiff once in
the head, fracturing his skull and resulting in brain
injuries. Id. The court found that the plaintiff in Mer-
cado did not amount to an immediate threat, and,
therefore, use of deadly force was unreasonable. Id. at
1157-58, 1160.

Mercado is easily distinguishable from this case
for the same reasons the Eleventh Circuit pointed to in
Garczynski. “The fact that [Knowles] was armed with
a gun, rather than a knife, distinguishes this case from
Mercado, where we concluded that a suicidal man
holding a knife in his hands was not an immediate
threat to officers. . . .” Garczynski, 573 F.3d at 1169 n.3;
see also Perez v. Suszczynski, 809 F.3d 1213, 1220 (11th
Cir. 2016) (“[Gluns are different when it comes to the
level and immediacy of the threat—for instance, a per-
son standing six feet away from an officer with a knife
may present a different threat than a person six feet
away with a gun.”). Here, Officer Hart was six feet
away from a heavily medicated woman with a gun. Un-
like the plaintiff in Mercado, Knowles posed an imme-
diate threat to Officer Hart. Thus, the holding in
Mercado could not have provided notice to Officer Hart
that his actions violated clearly established law.

% A Sage Launcher is a less lethal munition that is designed
to protect persons from self-inflicted injury. Mercado, 407 F.3d at
1155.
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Plaintiff claims that Weiland and Turk are rele-
vant to our analysis even though they came out subse-
quent to the incident at issue here because “those cases
hold that the law was already clearly established at
the time of the shootings in those cases, which pre-
dated the shooting in this case.”®® However, Weiland
did not make any holding regarding clearly established
law. In Weiland, the court found that the plaintiff had
adequately pled a Fourth Amendment violation where
the complaint alleged that the officers, without warn-
ing, shot, tasered, beat, and assaulted a suicidal man
who had a shotgun on his lap but had not made any
threatening moves. Weiland, 792 F.3d at 1326-27. The
Court did not address whether the law was clearly es-
tablished in that case because the officers did not raise
the qualified immunity defense. Id. at 1326 (“We limit
our analysis to whether the allegations in Weiland’s
complaint are sufficient to state a claim upon which
relief can be granted without regard to the qualified
immunity defense.”).

In Turk, an unpublished opinion that came out
three years after the incident here, the Eleventh Cir-
cuit relies on Mercado and Lundgren v. McDaniel, 814
F.2d 600 (11th Cir. 1987), as establishing that “as of
January 9, 2014, the law was clearly established that
a police officer may not use deadly force without warn-
ing against a person who was not committing a crime,
resisting arrest, holding a weapon, or making any
threatening moves.” Id. at 789. This holding is vastly

% ECF 32, at 20 n.4.
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different from the one proposed by Plaintiff—that it is
unconstitutional to shoot someone who “is in posses-
sion of a gun but is not brandishing it in a threatening
manner.”®” Moreover, Knowles did make a threatening
move by getting up and reaching for her gun after Of-
ficer Hart commanded her to raise her hands. Thus, Of-
ficer Hart did not violate clearly established law as
stated in Turk.

The Court finds that Officer Hart did not violate a
clearly established constitutional right. Accordingly, he
is entitled to qualified immunity on Plaintiff’s § 1983
claim. Officer Hart’s motion for summary judgment as
to Count IV is GRANTED.

b. Official Immunity for State Law Claims

The Complaint asserts Georgia law claims for bat-
tery, negligence, wrongful death, pain and suffering,
and bad faith. In his motion, Officer Hart asserts vari-
ous defenses including official immunity under Geor-
gia law.%® Since the Court finds that Officer Hart is
entitled to official immunity, it will not address the
other defenses he raises.

The Georgia Constitution provides official immun-
ity for state employees protecting them from liability
for injuries and damages caused in the performance of
their jobs. Ga. Const. art. I, § 2, { IX(d). However, state
employees may still be held liable for the negligent

67 Id. at 21.
% ECF 25-6, at 20.
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performance of their ministerial functions and for dis-
cretionary actions taken with “actual malice or with
actual intent to cause injury” in performance of their
official functions. Id.; Kidd v. Coates, 271 Ga. 33, 33
(1999)). Plaintiff concedes that the use of deadly force
by a police officer is a discretionary act.%® Accordingly,
both parties agree that Officer Hart is entitled to offi-
cial immunity on these counts unless the evidence sup-
ports a finding of “actual malice or intent to cause
injury.”"

The Georgia Supreme Court has explained that “
‘actual malice’ . .. denotes ‘express malice, i.e., ‘a de-
liberate intention to do wrong, and does not include
‘implied malice, i.e., the reckless disregard for the
rights or safety of others.” Murphy v. Bajjani, 282 Ga.
197, 203 (2007) (quoting Merrow v. Hawkins, 266 Ga.
390, 391-92 (1996)). A “deliberate intention to do
wrong” is defined as “the intent to cause the harm suf-
fered by the plaintiffs.” Murphy, 282 Ga. at 203. It re-
quires “more than harboring bad feelings or ill will
about another; rather, ill will must also be combined
with the intent to do something wrongful or illegal.”
Wyno v. Lowndes Cty., 305 Ga. 523, 531 (2019).

Similarly, an “actual intent to cause injury” refers
to “an actual intent to cause harm to the plaintiff, not
merely an intent to do the act purportedly resulting in
the claimed injury. This definition of intent contains
aspects of malice, perhaps a wicked or evil motive.” Id.

8 ECF 32, at 23.
" Id. at 23; ECF 25-6, at 21.
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(quoting Kidd, 271 Ga. 33). In Kidd, the Georgia Su-
preme Court held that if an officer shot an individual
“intentionally and without justification, then [the of-
ficer] acted solely with the tortious ‘actual intent to
cause injury.’” Kidd, 271 Ga. at 33. Additionally, an of-
ficer who uses deadly force in self-defense under
0.C.G.A. § 16-3-21(a) is entitled to official immunity.
Id.

Plaintiff argues that Officer Hart was not acting
in self-defense under O.C.G.A. § 16-3-21(a) because the
statute requires that deadly force be used by a person
who “reasonably believes that such force is necessary
to prevent death or great bodily injury to himself or
herself or a third person or to prevent the commission
of a forcible felony.””* Accordingly, Plaintiff argues that
Kidd’s holding regarding an officer’s use of self-defense
does not apply and Officer Hart is not otherwise enti-
tled to official immunity.”? Even assuming the viability
of Plaintiff’s argument that Kidd does not apply be-
cause Officer Hart’s use of force was not “necessary,”
which the Court rejects, Officer Hart is still entitled to
official immunity.

Plaintiff has failed to provide any evidence that
shows Officer Hart acted with “actual malice” or with
an “actual intent to cause injury.” There are simply no
facts from which a reasonable juror could find that Of-
ficer Hart’s motive was to wrongfully cause harm to
Knowles. Officer Hart used a reasonable amount of

T ECF 32, at 22 (citing 0.C.G.A. § 16-3-21(a)).
2 ECF 32, at 22-24.
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force under the circumstances to gain control over the
intense and rapidly evolving situation and stopped us-
ing any force as soon as Knowles no longer posed a dan-
ger. Cf. Mitchell v. Parker, 271 F. Supp. 3d 1364, 1381
(N.D. Ga. 2017) (distinguishing between harm caused
to plaintiff while officers are in process of apprehend-
ing plaintiff and harm caused after plaintiff is in of-
ficer’s control; finding that latter could show actual
malice or actual intent to cause injury). Nor can Plain-
tiff reasonably claim that Officer Hart harbored any
sort of malice towards Knowles. As Plaintiff notes in
his Complaint, prior to the incident Officer Hart “had
never met or spoken to [Knowles].””? Additionally, for
the reasons already discussed, the Court finds that Of-
ficer Hart’s actions were justifiable under the circum-
stances. Accordingly, the Court GRANTS summary
judgment in favor of Officer Hart as to Plaintiff’s state
law claims on official immunity grounds.

IV. CONCLUSION

The Court GRANTS Officer Hart’s Motion for
Summary Judgment [ECF 25]. The Clerk is DI-
RECTED to enter judgment in favor of Officer Hart,
each party to bear his own costs, and to close the case.

" ECF 1, | 13.
Save trees — read court opinions online on Google Scholar.
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SO ORDERED this the 3rd day of April 2020.

/s/ Steven D. Grimberg

Steven D. Grimberg
United States District Court Judge
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 20-11389-AA

KENNETH R. KNOWLES,

Lori Renee Knowles, deceased;
Individually and as administrator
of the estate of Lori Renee Knowles,

Plaintiff - Appellant,
versus

OFFICER JASON MICHAEL HART,
Defendant -Appellee.

Appeal from the United States District Court
for the Northern District of Georgia

ON PETITION(S) FOR REHEARING AND PETI-
TION(S) FOR REHEARING EN BANC

(Filed Oct. 5, 2020)

BEFORE: NEWSOM, LAGOA, and BRASHER, Circuit
Judges.

PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no
judge in regular active service on the Court having re-
quested that the Court be polled on rehearing en banc.
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(FRAP 35) The Petition for Panel Rehearing is also de-
nied. (FRAP 40)
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