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QUESTION PRESENTED

WHETHER, AFTER THE PETITIONER PLED GUILTY TO A DRUG
CONSPIRACY AND TWO FIREARM CHARGES UNDER 18 U.S.C. § 924(0),
RESULTING IN MANDATORY MINIMUM SENTENCES TOTALING 35
YEARS, THE FIRST STEP ACT INTERVENED AND REDUCED THE
MANDATORY MINIMUM SENTENCES TO 15 YEARS, THE DISTRICT
COURT ERRED IN RAISING THE PETITIONER'S CRIMINAL HISTORY
CATEGORY FROM IV TO VI UNDER GUIDELINE § 4A1.3 AND RAISING
HIS OFFENSE LEVEL FROM 29 TO 37 UNDER GUIDELINE § 5K2.8, IN
ORDER TO ACHIEVE A COMPARABLE SENTENCE OF 408 MONTHS.
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PETITION FOR WRIT OF CERTIORARI

Petitioner Franklin Antonio Rios, respectfully prays this Court that a writ of
certiorari issue to review the opinion of the United States Court of Appeals for the

Fourth Circuit, issued on March 24, 2021, affirming his judgment and sentence.

OPINION BELOW

The opinion of the United States Court of Appeals for the Fourth Circuit for

which review is sought is United States v. Franklin Antonio Rios, No. 20-4209 {(4th

Cir., March 24, 2021). The opinion is unpublished. The opinion of the United
States Court of Appeals for the Fourth Circuit is reproduced in the Appendix to this

petition as Appendix A. The judgment is reproduced as Appendix B. The mandate

is reproduced as Appendix C.

JURISDICTION

The opinion and judgment of the United States Court of Appeals for the
Fourth Circuit was issued on March 24, 2021. The jurisdiction of this court is

invoked pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

On February 22, 2018 Franklin Rios was charged along with Kayla Hoskins
in a 21 count indictment with drug and firearm offenses. On August 7, 2018,
pursuant to a written plea agreement, Mr. Rios pled guilty to Count 1 conspiracy

and Counts 13 and 17, firearm charges under 18 U.S.C. § 924(c). A copy of 18



U.S.C. § 924(c) is produced as Appendix E. A copy of 18 U.S.C. § 924(c) after the
First Step Act, is reproduced as Appendix F.

The First Step Act reduced the mandatory minimum. sentence under 18
U.S.C. § 924(c) from 25 years to 5 years consecutive where the offenses were in the
same charging indictment. The issue herein is whether the district court erred in
raising petitioner’s criminal history category from IV to VI under guideline § 4A1.3
and raising his offense level from 29 to 37 under guideline § 5K2.8 in order to
achieve a comparable sentence of 408 months. Guideline § 4A1.3 is reproduced
herein as Appendix G. Guideline § 5K2.1 is reproduced herein as Appendix H.

Guideline § 5K2.8 is reproduced herein as Appendix I.

STATEMENT OF THE CASE

Procedural History

On February 22, 2018 Franklin Rios and Kayla Hoskins were charged in a 21
count indictment with drug and firearm offenses. Count 1 charged them both with
conspiracy to distribute and possess with intent to distribute heroin; Counts 2, 3, 4,
5,6,7, 8,9, 11, 14, and 15 charged Rios with distribution and possession with intent
to distribute heroin; Counts 10, 12, 18, and 21 charged Rios with possession of a
firearm and ammunition by a felon; Counts 13 and 17 charged Rios with possession
of a firearm in furtherance of a drug trafficking crime; Count 16 charged Rios and
Hoskins with distribution and possession with intent to distribute heroin; Count 19

charged Rios and Hoskins with possession with intent to distribute heroin and other



drugs; and Count 20 charged Hoskins with possession of a firearm in furtherance of
a drug trafficking crime.

On August 7, 2018, pursuant to a written plea agreement, Mr. Rios pled
guilty to Counts 1, 13, and 17. The Government agreed to dismiss the remaining
counts against Mr. Rios. The plea was accepted by the court.

The case came on for sentencing at the January 7, 2020 term before the
Honorable James C. Dever, 111, judge presiding. Due to additional sentencing
discovery provided by the Government to the Petitioner, the sentencing hearing was
continued. On February 10, 2020 the Government filed a supplement to its motion
for upward departure or variance attaching portions of redacted exhibits. Said
exhibits concerned the death of one “Samantha”, who died as a result of an alleged
drug overdose.

The case came on for sentencing before Judge Dever at the February 19, 2020
term of court. The judge upwardly departed raising Petitioner’s criminal history
category from IV to VI. He further upwardly departed for extreme conduct raising
the offense level! from 29 to 37. This raised his advisory guideline range on Count 1
from 121 to 151 months to 360 months to life; however it was noted that the
statutory maximum was 480 months, so the guideline range became 360 to 480
months.

The prosecutor had filed a 5K1.1 substantial assistance motion. He
recommended a 15 percent reduction off the top of the new guideline range

resulting in a sentence of 408 months. He further suggested that could be reached



with a 288 month sentence on Count 1 and 60 months consecutive on each of the
firearm counts. Judge Dever then sentenced Mr. Rios as suggested producing a

total term of 408 months. (App. D).

Notice of appeal was filed on February 19, 2020. In an opinion filed on March

94, 2021, the Fourth Circuit Court of Appeals affirmed. (App. A).

Statement Of Facts

This case arose out of an investigation by the Cumberland County Sheriff's
Office in Fayetteville, North Carolina and the Drug Enforcement Administration
(DEA) into a heroin distribution network that was operating from on or about
November, 2014 to on or about June, 2016. Between October 20, 2015, and May 2,
2016, undercover agents and confidential informants conducted undercover
purchases of heroin and firearms from Petitioner Rios and co-defendant Kayla
Hoskins.

Evidence was introduced at sentencing regarding alleged purchases of heroin
from Petitioner that resulted in overdoses. Evidence was offered that one John
Britt overdosed when Ms. Hoskins was present, and Petitioner adminis‘pered
Narcan to him. Evidence was also offered that Petitioner provided heroin to a girl
named Samantha, who overdosed and died. Government exhibits were introduced
to show Samantha was released from the Cumberland County Detention Center on
January 4, 2016, a police report that she was found deceased on January 7, 20 16, a

cell phone extraction revealing phone calls between Samantha and Petitioner, and a



toxicology report and autopsy examination. The final cause of death was listed as
the drugs heroin, oxycodone, and alprazolam.

In contesting this evidence that the heroin caused the overdose death of
Samantha, defense counsel cited the District Court to the Supreme Court decision

in Burrage v. United States, 571 U.S. 204, 134 S.Ct. 881, 187 L.Ed.2d 715 (2014),

which addressed a but-for test where a combination of drugs may have caused the
death, as here. The court ultimately decided not to upwardly depart under
Guideline § 5K2.1, death, and upwardly departed under Guideline § 5K2.8, extreme
conduct. The district court also upwardly departed from criminal history category
IV to VI pursuant to Guideline § 4A1.3(a).

Further facts will be developed during the argument portion of this petition,

REASONS FOR GRANTING THE PETITION

L AFTER THE PETITIONER PLED GUILTY TO A DRUG CONSPIRACY
AND TWO FIREARM CHARGES UNDER 18 U.S.C. § 924(c), RESULTING
IN MANDATORY MINIMUM SENTENCES TOTALING 35 YEARS, THE
FIRST STEP ACT INTERVENED AND REDUCED THE MANDATORY
MINIMUM SENTENCES TO 15 YEARS, AND THE DISTRICT COURT
ERRED IN RAISING PETITIONER'S CRIMINAL HISTORY CATEGORY
FROM IV TO VI UNDER GUIDELINE § 4A1.3 AND RAISING HIS
OFFENSE LEVEL FROM 29 TO 37 UNDER GUIDELINE § 5K2.8 IN
ORDER TO ACHIEVE A COMPARABLE SENTENCE OF 408 MONTHS,
AND THE FOURTH CIRCUIT ERRED IN AFFIRMING.

On August 7, 2018 Petitioner Franklin Antonio Rios pled guilty to a drug
conspiracy and two firearm charges pursuant to a plea agreement. Count 1 charged
conspiracy to distribute and possess with intent to distribute 100 grams or more of a
mixture and substance containing a detectable amount of heroin in violation of 21

U.S.C. § 846. Counts 13 and 17 charged Rios with possession of a firearm in
- 5 -



furtherance of a drug trafficking crime in violation of 18 U.S.C. § 924(c). At the
time Petitioner pled guilty, the minimum term of imprisonment for the first § 924(c)
charge was B years consecutive, and the minimum term of imprisonment for the
second § 924(c) charge was 25 years consecutive. (Appendix E).

Several months later, and prior to sentencing, Congress passed the First Step
Act which went into effect on December 21, 2018. Section 403 of the Act amended §
924(c)(1)(C) to establish that the 25-year mandatory minimum for a “second or
subsequent conviction” of § 924(c) applies only to such subsequent convictions that
occur after a prior conviction has become final. Thus, a defendant convicted of
multiple § 924(c) offenses, like Petitioner, would now face the standard 5-year
consecutive penalty on each count, rather than the 25-year penalty on second or
subsequent counts. (Appendix F).

On June 4, 2019, the Government filed a motion for upward departure or
variance on the grounds of inadequacy of ecriminal history under Guideline § 4A1.3
{App. @), death under Guideline § 5K2.1 (App. H), extreme conduct under Guideline
§ 5K2.8 (App. ), and dismissed and uncharged conduct under Guideline § 5K2.21.
When the case first came on for sentencing at the January 7, 2020 term of court, the
Government served additional sentencing discovery on counsel for the Petitioner,
and sentencing was continued. The discovery concerned the death of one
Samantha, who, it was contended, was alleged to have died of an overdose from

heroin purchased from Petitioner. On February 10, 2020 the Government filed a



supplement to its motion for upward departure or variance attaching portions of the
redacted exhibits.
At sentencing defense counsel argued that the death enhancement under

Guideline § 5K2.1 was not applicable due to the Supreme Court decision in Burrage

v. United States, 571 U.S. 204, 134 S.Ct. 881, 187 L.Ed.2d 715 (2014). In Burrage
this Court held that a defendant cannot be liable ﬁnder the penalty enhancement
provision of the Controlled Substances Act applicable when death or serious bodily
injury results from the use of the distributed substance unless such use is a “but-
for” cause of the death or injury. In Burrage the district court had instructed the
jury that the Government only had to prove that the heroin was a contributing
cause of death, and that was deemed improper. In the instant case, the autopsy
listed the final cause of death as the drugs “heroin, oxycodone, and alprazolam.”
The district judge side-stepped Guideline § 5K2.1 and stated that Guideline §
5K2.8, extreme conduct, provided the appropriate forum for an upward departure.
The court then raised the defendant’s criminal history category from category IV to
the maximum category VI pursuant to Guideline § 4A1.3, and significantly raised
his offense level from level 29 to level 37 for extreme conduct. This resulted in an
increase of the guideline range from 121 to 151 months to 360 months to life
imprisonment. The guideline figure was then reduced to 360 to 480 months because
of the 40 year maximum sentence for the drug charge.

Petitioner respectfully contends that there was an insufficient basis to raise

his criminal history category and to enhance his guideline range for extreme



conduct under the totality of the facts and circumstances in his case. He further
contends that it appears that the District Court did this because the Burrage case
made the death enhancement under Guideline § 5K2.1 inapplicable, and because
the First Step Act reduced the second consecutive § 924(c) sentence to 5 years.
Petitioner urges that the extreme upward departures herein were erroneously
based on insufficiently supported adjustments to achieve an end result that was no
longer permitted.

In his appeal to the Fourth Circuit, the Petitioner argued that his prior
record did not “substantially” underrepresent the seriousness of his criminal history
and the likelihoo.d of commifting other crimes. He argued that many of his prior
convictions were older and involved hunting violations and traffic charges that did
not fit the criteria for underrepresentation. Ie cited a number of cases where
departures under Guideline § 4A1.3 were upheld. He argued that the prior records
in those cases were substantially more serious than that of the Petitioner both in

scope and violence. See United States v. McNeill, 598 F.3d 161 (4% Cir. 2010),

United States v. Heath, 559 F.3d 263 (4th Cir. 2009), and United States v. McCoy,

804 F.3d 349 {4th Cir. 2015).

Petitioner also cited to the Fourth Circuit’s earlier decision in United States

v, Howard, 773 F.3d 519 (4th Cir. 2014). In Howard the original guidelines range
called for 120-121 months of imprisonment, plus a consecutive 60 months for the
firearm offense. The district court judge in Howard increased the criminal history

category to VI and the offense level to 37, resulting in a sentencing range of 420



months to life for the conspiracy charge, 360 months to life for the substantive
charges in Counts 2 through 10, and 60 months consecutive for the firearm. The
district court in Howard sentenced the defendant to life imprisonment on Count 1,
360 months imprisonment concurrent for Counts 2 through 10, and 60 months
consecutive for Count 11. In reversing, the Fourth Circuit noted that Howard was
41 at the time of the sentencing, and that recidivism is substantially lower the older
a person becomes. Petitioner Rios was 50 years old at the time of sentencing herein.

Although the Fourth Cireuit failed to follow the Howard case as requested by
Petitioner Rios, the analysis therein is worthy of review.

Petitioner also argued that the district court judge erred in using Guideline §
5K2.8, extreme conduct, as a substitute for Guideline § 5K2.1, death, when that was
held inapplicable due to this Court’s decision in Burrage. Petitioner argued in the
Fourth Circuit that his conduct did not rise to the level of the extreme conduct
contemplated under Guideline § 5K2.8. Guideline § 5K2.8 states as follows:

“If the defendant’s conduct was unusually heinous, cruel,
brutal, or degrading to the victim, the court may increase
the sentence above the guideline range to reflect the
nature of the conduct. Examples of extreme conduct
include torture of a victim, gratuitous infliction of injury,
or prolonging of pain or humiliation.”

The Supreme Court has long held that courts should review a sentence for

reasonableness applying an abuse-of-discretion standard. Gall v. United States,

552 1.S. 38, 51, 128 S.Ct. 586, 169 L.Ed.2d 445 (2007). The standard of review
encompasses both procedural and substantive reasonableness. It is urged that Mr.

Rios’ sentence is substantively unreasonable based upon the facts and



circumstances of his case. Additional evidence brought to sentencing involved the
death of Samantha based upon an overdose that contained heroin. However the
death enhancement under Guideline § 5K2.1 was inapplicable due to this Court’s
decision in Burrage, supra. In order to enhance the sentence without § 5K2.1, the
Court used § bK2.8, extreme conduct, which is not applicable, and increased
Petitioner’s criminal history category from IV to VI under § 4A1.3, which together
vesulted in a tripled guideline range. It is urged that the totality of the facts and
circumstances in this case do not support the maximum upward adjustments made
in the criminal history category and total offense level.

Additionally, it appears that the district court was attempting to side-step
the First Step Act. The purpose of the First Step Act was to eliminate and lessen
certain extreme penalties and to provide for more favorable treatment of inmates
while in the Bureau of Prisons. When Mr. Rios was charged and pled guilty, the
second firearm offense had a consecutive sentence of 25 years. While the First Step
Act may be termed a “windfall” to him, his guilty plea still exposed him to a
mandatory minimum of 15 years and 2 minimum guideline of 241 months. Thisis a
substantial sentence for a 50 year old individual. It is urged that it was
substantively unreasonable to use other avenues to enhance Petitioner’s sentence in
order to avoid the intent of the First Step Act.

The Supreme Court decision in Koon v. United States, 518 U.S. 81, 116 S.Ct.

2035, 135 L.Ed.2d 392 (1996), is instructive. In fashioning the appropriate

standards of appellate review of a district court’s decision to depart from the

_10-



guidelines, the Supreme Court divided departures into three categories: (a)
departures based on an encouraged factor; (b) departures based on a discouraged
factor, or an encouraged factor already taken into account in the applicable

guideline; and (¢) departures based on factors not mentioned in the guidelines. This

was summarized as follows:

“If the special factor is a forbidden factor, the
sentencing court cannot use it as a basis for departure. If
the special factor is an encouraged factor, the court is
authorized to depart if the applicable Guideline does not
already take it into account. If the special factor is a
discouraged factor, or an encouraged factor already taken
into account by the applicable Guideline, the court should
depart only if the factor is present to an exceptional
degree or in some other way makes the case different from
the ordinary case where the factor is present, Cf. ibid. If
a factor is unmentioned in the Guidelines, the court must,
after considering the ‘structure and theory of both
relevant individual guidelines and the Guidelines taken
as a whole, 1bid., decide whether it is sufficient to take
the case out of the Guideline’s heartland. The court must
bear in mind the Commission’s expectation that
departures based on grounds not mentioned in the
Guidelines will be ‘highly infrequent.” 1995 U.S.S.G. ch.
1, pt. A, pg. 6.7

518 U.S. at 9596, 116 S.Ct. at 2045.

Petitioner Rios respectfully contends that the Guideline § 5K2.1
enhancement for “death” is an encouraged factor, but is not applicable herein due to
this Court’s decision in the Burrage case. Therefore it becomes a discouraged factor,
or an encouraged factor already taken into account by the applicable guideline.
Therefore the court should depart only if the factor is present to an exceptional

degree or in some other way makes the case different from the ordinary case where

.11-



the factor is present. Petitioner contends that the extreme conduct enhancement
under Guideline § 5K2.8 is inapplicable, and therefore becomes a discouraged
factor. Therefore, when the district court moved from a Guideline § 5K2.1
departure to the Guideline § 5K2.8 departure, the standard of review should be
whether that factor is present to an exceptional degree or in some way makes this
case different from the ordinary case where the factor is present. The Petitioner
contends that the facts and circumstances in this case do not fit extreme conduct
and certainly do not rise to an exceptional degree of extreme conduct. Therefore the
district court erred in raising the offense level from 29 to 37, and by increasing the
criminal history category from IV to VL

The issue of substituting upward departures to achieve a sentence no longer
permitted under the First Step Act is an issue of significant importance to judicial

proceedings. Certiorari should be granted in order to review this issue.

_12.



CONCLUSION

For the foregoing reasons, Petitioner Franklin Antonio Rios, respectfully
requests that a Writ of Certiorari issue to review the decision of the United States
Court of Appeals for the Fourth Circuit affirming his conviction and sentence.

This the 17th day of June, 2021.

DUNN, PITTMAN, SKINNER & CUSHMAN, PLLC
Counsel for Petitioner Franklin Antonio Rios

by (Dodoos W Ak =
RUDOLPH A. ASHTON, III
Panel Attorney
Fastern District of North Carolina
North Carolina State Bar No. 0125
3230 Country Club Road
Post Office Drawer 1389
New Bern, NC 28563
Telephone: (252) 633-3800
Facsimile: (252) 633-6669
Email: RAshton@dunnpittman.com
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I, Rudolph A. Ashton, II1, a member of the North Carolina State Bar, having

been appointed to represent the Petitioner in the United States Court of Appeals for

the Fourth Circuit, pursuant to the provisions of the Criminal Justice Act, 18 U.S.C.

§ 3006A, hereby enter my appearance in this Court in respect to this Petition for a

Writ of Certiorari.

T, Rudolph A. Ashton, IT1, do swear or declare that on this date, the 17t day

of June, 2021, pursuant to Supreme Court Rules 29.3 and 29.4, I have served the

attached motion for leave to proceed in forma pauperis and petition for a writ of

certiorari on each party to the above proceeding, or that party’s counsel, and on

every other person required to be served by depositing in an envelope containing the

above documents in the United States mail properly addressed to each of them and

_14.



with first-class postage prepaid. The names and addresses of those served are as

follows:

Jennifer P. May-Parker, AUSA
Evan Rikhye, AUSA
Office of the United States Attorney
Eastern District of North Carolina
150 Fayetteville Street, Suite 2100
Raleigh, NC 27601

Solicitor General of the United States
Room 5616, Department of Justice
950 Pennsylvania Ave., N.-W.
Washington DC 20530-0001

This the 17th day of June, 2021.

Respectfully submitted,

Redpi K. Ak, 2~

RUDOLPH A. ASHTON, III

Panel Attorney,

Eastern District of North Carolina
N.C. State Bar No. 0125

Post Office Drawer 1389

New Bern, North Carolina 28563-1389
Telephone: (252) 633-3800

Facsimile: (252) 633-6669

Email: RAshton@dunnpittman.com
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APPENDIX A

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-4209

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
FRANKLIN ANTONIO RIOS, a/k/a Frank, a/k/a Frankie,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of North Carolina, at
Raleigh. James C. Dever 11, District Judge. (5:18-cr-00051-D-1)

Submitted: December 30, 2020 Decided: March 24, 2021

Before KEENAN and DIAZ, Circuit Judges, and TRAXLER, Senior Circuit Judge.

Affirmed by unpublished per curiam opinion.

Rudolph A. Ashton, III, DUNN PITTMAN SKINNER & CUSHMAN, PLLC, New Bem,
North Carolina, for Appellant. Robert J. Higdon, Jr., United States Attorney, Jennifer P.
May-Parker, Assistant United States Attorney, Evan Rikhye, Assistant United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, North Carolina,

for Appellee.

Unpublished opinions are not binding precedent in this circuit.
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USCA4 Appeal: 20-4209  Doc: 30 Filed: 03/24/2021 Pg:20f5
A-2

PER CURIAM:

Franklin Antonio Rios appeals the 408-month sentence imposed following his guilty
plea to drug and firearm offenses. On appeal, he challenges the district court’s application
of the Sentencing Guidelines. Finding no error, we affirm.

Rios first argues that the district court erred in calculating the drug quantity
attributable to him. “We review the district court’s calculation of the quantity of drugs
attributable to a defendant for sentencing purposes for clear error.” United States v.
Crawford, 734 F.3d 339, 342 (4th Cir. 2013) (internal quotation marks omitted). “In
conducting our review, we accord the district court’s credibility determinations great
deference.” United States v. Henry, 673 F.3d 285, 292 (4th Cir. 2012). A court imposing
a sentence may “consider any relevant information before it, including uncorroborated
hearsay, provided that the information has sufficient indicia of reliability to support its
accuracy.” United States v. Mondragon, 860 F.3d 227, 233 (4th Cir. 2017) (internal
quotation marks omitted).

The district court relied on statements from Rios’ codefendant to calculate the total
drug quantity. Rios maintains that those statements were incorrect, and thus that the drug
quantity is inaccurate. However, at sentencing, the district court credited testimony from
a law enforcement officer who explained why Rios’ codefendant provided a more
persuasive and accurate account of the drug quantity than did Rios, and we will not question
the district court’s credibility determination. We therefore discern no basis for disturbing

the court’s drug weight finding.

2
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Rios next argues that the district court improperly departed upwardly from the
advisory Guidelines range based on the criminal history category underrepresenting the
seriousness of Rios’ criminal history and based on Rios’ extreme conduct. See U.S.

Sentencing Guidelines Manual §§ 4A1.3, 5K2.8 (2018). When the district court decides

that the circumstances of a case justify an upward departure, it “is engaged in factfinding,
and we use a standard of review approximating the clearly erroneous standard.” United
States v. Rusher, 966 F.2d 868, 882 (4th Cir. 1992); see also United States v. Oceanic
Tlisabe Ltd., 889 F.3d 178, 194 (4th Cir. 2018). If the district court provided “a rcasoned
statement of the specific reasons for its departure in language relating to the Guidelines,”
we will accord appropriate deference to the district court’s conclusions. Rusher, 966 F.2d
at 882 (internal quotation marks omitted); see also Butts v. United Siates, 930 F.3d 234,
238 (4th Cir. 2019) (stating that if court’s findings are “plausible in light of the record,”
appellate court may not reverse for clear error), cert. denied, 140 S. Ct. 1113 (2020).
Here, prior to increasing Rios’ criminal history catégory from IV to VI, the district
court noted that several of Rios’ prior crimes did not contribute to his criminal history score
due to their age or the type of sentence imposed. The court further noted that Rios had
received lenient sentences despite recidivism and probation violations and emphasized that
Rios’ persistent recidivism continued well into his middle age. Likewise, prior to departing
upwardly on the grounds of extreme conduct, the court discussed Rios’ callous conduct
toward his codefendant and buyers of the heroin he sold. Because the court pointed to
specific evidence in the record that justified departing upwardly and explained the “reasons

for its departure[s] in language relating to the Guidelines,” Rus/ier, 966 F.2d at 882
3
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(internal quotation marks omitted), we conclude that the court did not clearly err n
departing upwardly.

Finally, Rios argues that the district court’s upward departures rendered his sentence
unreasonably high. We review a sentence for substantive reasonableness under a
deferential abuse-of-discretion standard, “tak[ing] into account the totality of the
circumstances.” Gall v. United States, 552 U.S. 38, 51 (2007). When, as here, the district
court departs above the initial advisory Guidelines range, we consider whether the
sentencing court acted reasonably with respect to “the extent of the divergence from the
sentencing range.” United States v. Hernandez—Villanueva, 473 F.3d 118, 123 (4th Cir,
2007). However, because our review ultimately is for an abuse of discretion, while we
“may consider the extent of the deviation,” we “must give due deference to the district
court’s decision that the § 3553(a) factors, on a whole, justify the extent of the
[divergence].” Gall, 552 U.S. at 51.

The district court, highlighting the seriousness of Rios’ offense, his brutal conduct
toward his victims, and his repeated recidivism, reasonably determined that the sentence
was proper in light of the nature and circumstances of the offense, Rios’ history and
characteristics, and the remaining § 3553(a) factors. Based on the court’s thorough and
considered explanation of the sentence imposed, we conclude that the court did not abuse

its discretion and that the 408-month sentence is substantively reasonable.

4
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We therefore affirm the district court’s judgment. We dispense with oral argument
because the facts and legal contentions are adequately presented in the materials before this

court and argument would not aid the decisional process.

AFFIRMED

5
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-4209
(5:18-cr-00051-D-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.
FRANKILIN ANTONIO RIOS, a/k/a Frank, a/k/a Frankic

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41,

/s/ PATRICIA S. CONNOR, CLERK
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MANDATE

The judgment of this court, entered March 24, 2021, takes effect today.
This constitutes the formal mandate of this court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

/s/Patricia S. Connor, Clerk
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UNITED STATES DISTRICT COURT

Eastern District of North Carolipa

UNITED STATES OF AMERICA g JUDGMENT IN A CRIMINAL CASE
. )
FRANKLIN ANTONIO RIOS ; Case Number: 5:18-CR-51-1-D
g USM Number: 96252-071
) Deirdre A. Murtay
) Defendant's Attomey

THE DEFENDANT: :

] pleaded guilty to.count(s) I, 13, and 17 of the Indictment

[ pleaded nolo contendere to count(s)

which was accepted by the court,

[ was found guilty on count(s)

after a plea of not guilty,

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count
21 U.S.C. § 846, 21 US.C. § Conspiracy to Distribute and Passess With the Intent to Distribute 100 6/30/2016 1
841} 1)(B)and 21 U.B.C. §  Grams or More of Heroin
841¢a)()

The defendant is sentenced as provided in pages 2 through 8 of this judgment. The sentence is imposed pursuant to

the Sentencing Reform Act of 1984,
[T The defendant has been found not guilty on count(s)

W Count(s) 2 through 12, 14 through 16, 18, 19and [ is [l are dismissed on the motion of the United States.

21 of the Indictment
Tt is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
paid, If ordered to pay restitution,

or mailing address unti! all fines, restitution, costs, and special assessments imposed by this judgment are fully
the defendant must notify the court and United States attorney of material changes in economic circumstances,

2/19/2020
Date of Imposition of Iudgment

A__.B_n\[ll)“\

Signatusg of Judge

Tames C, Dever III, United States District Judge
Name and Title of Judge

2/19/2020
Date
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Judgroent—Page of
DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER: 5:18-CR-51-1-D
ADDITIONAL COUNTS OF CONVICTION
‘Tit!e & Section Nature of Offense Offense Ended Count
18 U.S.C. § 924(cH 1A} Possession of & Firearm in Furtherance 6f aDrug Trafficking Crime  6/30/2016 13
18 U,8.C, § 924(c)(1}C)(0) Possession of a Firearm in Furtherance of a Drug Trafficking Crime  6/30/2016 17
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DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER: 5;18-CR-51-1-D

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total

term of}
Count 1: 288 months _
Count 13: 60 months, to be served consecutively to all other counts
Count }7: 60 months, to be served consecutively to all other counts - (Tofal term: 408 months)
The court orders that the defendant provide support for all dependents while incarcerated.

W The court makes the following recommendations to the Bureau of Prisons:

The court recommends that the defendant receive infensive substance abuse treatment and vocational and educational training opportunities. The court

recommends that hie be housed separately from his co~defendant, Kayla Nicole Hoskins,

& The defendant is remanded to the custody of the United States Marshal,

O The defendant shall surrender to the United States Marshal for this district;
O at 0 am O pm on

[ as notified by the United States Marshal.
[0 The defendant shalf swerender for service of sentence at the institution designated by the Bureay of Prisons:

[ bsefore 2 p.m, on .

[ as notified by the United States Marshal,

[ as notified by the Probation or Pretrial Services Office.

RETURN

I have executed this Judgment as follows:

to

Defendant delivered on

at , with a certified copy of this judgment,

UNITED STATES MARSHAL

By

DEPUTY UNITED STATES MARSHAL
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DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER:  5:18-CR-51-1-D :
SUPERVISED RELEASE

Upon release from Imprisonment, you will be on supervised release for a term of

Counts 1, 13 and 17: 4 ycars per count, all such terms shall run concurrently - (Total term: 4 years)

MANDATORY CONDITIONS
1. You must not commit another fedefai, state or local crime.
2. You must not unlawfully possess a controlled substance.
3, You must refrain from any unlawful use of a controlled substance, You must submit to one drug test within 15 days of release from

imprisonment and at least two periodic drug tests thereafter, as determined by the court,
[0 The above drug testing condition is suspended, based on the court's determination that you
pose a low risk of future substance abuse. fcheck if applicable)

4. [0 Youmust make restitution in accordance with 18 U.8.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable}
5. M You must cooperate in the collection of DNA as directed by the probation officer, (check if applicable)

6. O You must comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.C. § 16901, ef seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of & qualifying offense. (check if applicable)

7. [ You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.
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DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER: 5:18-CR-51-1-D

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation

officers to keep informed, report to the court about, and bring about improvements in your conduct and condition,

1.

9.

10.
11,
12,

13.

!

You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisomment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

After initially reporting to the probation office, you wili receive instructions from the court or the probation officer about how and

when you must report to the probation officer, and you must report to the probation officer as instructed. o
You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72

houts of becoming aware of a change or expected change. '
You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer ta

take any items prohibited by the conditions of your supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unfess the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job )
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change,

You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of'a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer. :

if you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.¢., anything that was
designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the petson about the risk and you must comply with that instruction, The probation officer may contact the

person and confirm that you have notified the person about the risk.
You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S, probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised |

Release Conditions, available at: www.uscourts.gov., :

Defendant's Signature

Date l
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DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER: 5:18-CR-51-1-D

ADDITIONAL STANDARD CONDITIONS OF SUPERVISION

The defendant shall not incur new credit charges or open additional lines of credit without approval of the probation office.

The defendant shalf provide the probation office with access to any requested financial information.

The defendant shall participate as directed in a program approved by the probation office for the treatrent of narcotic addiction, diug dependency, or
alcohol dependency which will include urinalysis testing or other drug detection measures and may require residence or participation in a residential

treatment facility,

The defendant shall participate in a program of mental heaith treatment, as directed by the probation office,

The defendant shall consent o & warrantless search by a United States probation officer or, at the request of the probation officer, any other law
enforcement officer, of the defendant’s person and premises, inefuding any vehicle, to determine compliance with the conditions of this judgment.

The defendant shall participate in a vocational training prograrm as directed by the probation office,

The defendant shall cooﬁ'erate in the collection of DNA as directed by the probation officer,

The defendant shall support his dependent(s).
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DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER: 5:18-CR-51-1-D
CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment JVTA Assessment® Fine Restitution
TOTALS $ 300.00 h b 5 '

Tl The determination of restitution is deferred uatil . At Amended Judgment in a Criminal Case (40 245¢) will be entered

after such determination.
[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each paﬁee shall receive an approximatel){]pro ortioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pussuant to 18 U.8.C. § 3664(1), all nonfederal victims must be paid

before the United States is paid.

Name of Payee Total Loss** Restitution Ordered Priority or Percentage
TOTALS 3 0.00 $ 0.00

Restitution amount ordered pursuant to plea agreement §

[0  The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth Qay after the date of the jiudgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

1  ‘The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[ the interest requirement is waived forthe [3 fine [0 restitution.

[ the interest requirement forthe [0 fine [T restitution is modified as follows:

* Justice for Victims of Trafﬁckin? Act of 2015, Pub. L. No. 114-22,
#* Findings for the total amount of losses are required under Chapters 1094, 110, 110A, and 113A of Title 18 for offenses committed on or

after September 13, 1994, but before April 23, 1996,
Case 5:18-cr-00051-D Document 140 Filed 02/19/20 Page 7 of 8
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DEFENDANT: FRANKLIN ANTONIO RIOS
CASE NUMBER: 5:18-CR-51-1-D

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

due immediately, balance due

A [0 Lumpsum payment of §

[0 not later than , Or
[0 inaccordancewith [0 C, [ D, [0 E,or 7 Fbelow; or

OD,or [F below); or

B [0 Payment to begin immediately (may be combined with O C,

C [0 Paymentinequal (e.z5., weeldy, monthly, quarterly) instaliments of $ over a period of
(e.z., months or years), to conunence {e.g., 30 or 60 days) after the date of this judgment; or

over a period of

(e.2., weekly, monthiy, guarterly} installments of $

D [0 Paymentinequal
(e.g., 30 or 60 days) after release from imprisonment to a

(e.g., months or years), to commence
term of supervision; or

E [0 Paymentduring the term of superviged release will commence within {e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F ¢ Special instructions regarding the payment of criminal monetary penalties:

The special assessment in the amount of $300.00 shall be due in full immediately.

Unless the court has expressly ordered othetwise, il this jud%ment imposes imprisonment, payment of criminal monetary penaltiés is due during
the period of imprisonment.” All criminal monetary penalfies, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court,

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed,

O Joint and Several

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate,

[0 The defendant shall pay the cost of prosecution.

[

The defendant shall pay the following court cost(s):

W  The defendant shall forfeit the defendant’s interest in the following property to the United States:
The defendant shall forfeit to the United States the defendant’s interest in the property specified In the Order of Forfeiture entered on June 17, 2619,

Payments shall be applied in the following order; (1) assessment, (2) restitution principal, (3) restitution interest, (4} fine principal, (5) fine
interest, (6) community restitution, (7) TVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and coutt costs.
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Ch. 44

v

law enfobeement agenay, or a Federal, State, or local prosecu-
tovs o1 (2) a foreign law enforcement agency solely in connec-
tion with or for use in a eriminal investigation oy prosecution;
or (8) a Federa] agency for a national securiby or intelligenee
purpose;, unless such disclosure of such data o any of the
entitles deseribed in (1), @) or (8 rof this' proviso wotld
compromise the identity of any undercover law enforcement
officar or confidential informant; or interfere with any case
under investigation; and no persen or entity deseribed in (1),
(2) or (8) shall [mowingly and publicly discloge such data; and
ail such data shall be fmmune from legal process, shall not be
gubject to subpoena ot other diseovery, shall be inadmissible -
in evidence, and shall net he used, velied on, or disclosed in
any manner, nor shall testimony o2 other evidence be permit-
ted baged on the data, in a civil action in any State {including
the Distict of Columbia) o Federal court ov I an adminis-
trative proceeding other tHan 3 procesding commenced by the
Bureau of Alechol, Tobaceo, Firearms and Bxplosives to
enforea the provisions of chapter 44 of such title [this chap-
ter], or a review of such an action or proceeding; except that
this proviso shail not be constrned to prevent; (A) the disclo-
suve of statistleal informatfon coneerning total production,
importation, and exportation by -each licensed importer (as
defived in section 921(a}(®) of . auch title [18: T.S.C.A.
§ 921()(9)1) and licensed manufacturer (ag defined in sectlon
021(2)(10) of euch title [18 US.C.A. § 9RO (B) the
shering or exchange of such inforthatiot awmiong antd hetween
Federal, State, local, or foreign Javy’ enforcement agencies,
Federal, State, or loeal prosecutors, ~and Foderal " national
security, infellizence, or counteyterrorism officials; o (C) the
publieation of annual statistical repoxrts on products regulated
by the Burean of Aleohol, Tobacco, Firearms and Explostves,
inciuding total production, importation, afid exporfation by
each Hoensed Importer (a8
turer (ag.s0 defined), or statistical agaregate dala regarding
firearma traffickers and trafficking channels, oy fiveayms pfs-
use, felons, and traffleking investigations”, .

Similar provisions wers conteined in the following prior
Appropriations Ack: L T !
Pub.b. 111-117, ]?iv. B, Title 11, Dec. 16, 2009, 128 Stat.
‘8128, - o '

* Pub.J. 111-8, Div. B, Title 1T, Max.. 11, 2009, 128 "Stat.
BB, : S ’

- Pub.L, 110-161, Div, B, Title IT, Dee. 26, 2007, 121 Stat.
1908, - N
Pub.L. 109108, Title I, Nov, 22, 2006, 119 Stat, 2295

Pub.J. 108-447, Div. B, Title I, Dee, 8 2004, 118 Stat.

2859, .
Funding Not Authorized to he Used to Elevtronieally
Retrieve Information Relating to Discontinuance of Fire
armg or Ammumition Business .

Pub.L. 112-56, Div, B, Title I, Nov. 18, 2011, 1256 Stat, 610,
provided in part: “That, hereafter, ne funds made available
by this or any other Act [Commerce; Justice, Selence, and
Related Agencies Appropristions Act, 2012, PubL. 112-56,
Div. B, Nov. 18, 2011, 126 Stat. B91; sea Tables for clagsifica-
tion] may be used to electronically vetrieve information gath-
ered pursuant to 18 U.8.0..028(s) (4) by name oy any personal
identification code™, ' ) . '

Statutory Construction; Tvidence
Pub.L. 105-277, Div. A, § 101{b} {Title I, § 119¢8)], Och, 21,
1908, 112 Stat, 2681-10, provided that: -

FIREARMS

g0 defined) and lecensed manufae- -

18 § 924

(1) Statutory construction—Nothing In the amend-
ments made by this section [amending this seetion and seetion
921 of this title and enacting provislons seb out a8 a note
under this section] shall be construed—

(A) aa creating a cause of action againgi any firesrms
dealer or any other person for any eivil liability; or
“(B) as establishing any standard of cave.

“(2) Tividence—Notwithstanding any other provision of
Taw, evidence regarding compliance or noncompliance with the
amendments made by this section shall not be admissible as
avidente in any proeeeding of any eoupt, ageney,. board, or
other entity.” :

fAmendment by Pub.L, 105277, Div. A, § 101(b) [Title 1,

§ 119(d)], effective 180 days affer ‘Oct. 21, 1098, see Div.'4, -

§.101(b) [Title I, § 118(e)] of Pub.L. 106-277, set oub a8 a
note under 18 US.C.A, § 921] .

§ 924, Penalties

(a)(1) Except as otherwise provided in this subsee- .

tion, subseetion (b), (e} (), or (p) of this gection, or in
section 929, whoever— , '

(A) knowingly makes any false statement or rep-
resentation with respect.to the information required
by this chapter to be kept in the records of a person
leensed under this chapter or, in applying for auxy
Yicense ox exemption or relief from disability under
the provisions of this chapter; | ‘ B

(B) knowingly violates subsection (a}(4), (), (k), ov
(g) of section 922,

(C) knowingly imports or brings into the United
States or any possession thereof any fivearm or
amnmuition in violation of section 922(1); or

(D) willfully violates any other provision of thig
_chapter, : :

shall be fined under this title, imprisoned noé move
thap five years, or both,” '

(2) Whoever knowingly violates subsection {(a)(G),
(@), (&), (), @), @) or (0) of seetion 922 shall be fined as
provided in this title, smprisoned not more than 10
years, or both, . .

(3) Any licensed dealer, Heensed importer, licensed
manufactorer, or leensed collector who knowingly—

(A) makes any false statement.ov representation
with respeet to the information’ requived by the
provisions of this chapter to be kept in the records of
a person licensed under this chapter, or )

(B) violates sitbsection (in) of section 922,

shall be fined under this title, imprisoned not more
than one year, or both. .

(4) Whoever violates section 922(q) shall be fined -

under this-title, imprisoned for not more than § years,
or hioth. Notwithstanding any othex provision of law,
the term of imprisonment imposed under this para-
graph shall not run conenrrently with any other term
of imprisonment imposed under any other provision of
law.- -Toxcept for the authorization of a term of impris-
onment of not more-than b years made in this para-

Complste Annofation Materlals, see Title 18 U.S.C.A,
729
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CRIMES

18 § 924

graph, for the purpose of any other law a violation of
gection -922(q) shall be deemed to be a misdemeanot.

() Whoever knowingly violates subsection (g} or (t)
of section 922 shall be fined undex this title, imprisoned
for not more than 1 year, or both.

{6)(AX(1) A juvenile-who violates section 922(x) shall
be fined under this title, imprisoned not move than 1
year, or both, except that & juvenile déscribed in clause
(i) shall be sentencéd .to probation on appropriate
conditions and shall not be incarcerated unless the
juvenile fails to comply with a condition of probation,

(ii) A juvenile is described in this elause if—

(I) the offense of which the juvenile is charged is
possession of a handgun or ammunition in violation
of section 922(x)(2); and-

(II) the juvenile has not been con\ncted in any
conrt of an offense (including an offense under see-
tion 922(x) or a similar State Jaw, but not including
any other offense consisting of conduct that if en-
gaged in by an adult would not constitute an offense)
or adjudicated as a juvenile delinguent for condnet
‘thatif engaged in by an adult would constitute an
offense.

(B) A persen other than a Juvemle who kne\wngly
violates section 922(x)—

(i) shall be fined under this title, imprisoned not
more than 1 year, or both; and '

(ii) if the person sold, delivered, or otherwise
transferred a handgun or ammunition to a juvenile
knowing or having reasonable cause to know thal the
juvenile intended to carvy or otherwise possess or
discharge or otherwise nse the handgun or ammuni-
tion in the commission of a crime of violence, shall be
fined under this title, 1mpnsnned not more than 10
years, or both,

(7) Whoever knowingly viclates seetion 981 shall be
fined under this title, imprisoned not more than 3
years, or both,

{b) Whoever, with infent to commit therewith an
offense punishable by imprisomment for a term exceed-
ing one yeay, or with knowledge or reagonable canse to
believe that an offense punishable by imprisonment for
a term exceeding one year is to be committed there-
with, ships, transports, or receives a firearm or any
ammunition in interstate or foreign commerce shall be

fined under this title, or impriscned not more than fen -

years, or both,

(e)(1)(A) Except to the extent that a gréater mini-
mum sentence is otherwise provided by this subsection
or by any other provision of law, any person who,
during and in relation to any erime of violence or drug
trafficking erime (including a crime of violenee or diug
trafficking crime that provides for an enhanced punish-
ment if committed by the use of a deadly or dangerous
weapon or device) for whith the person may be prose-
cuted in a eourt of the United States, uses or carries a

Part 1

firomem, or who, in furtherance of any such crime,
possesses 4 fivearm, shall, in addition {o the pumsh-
ment provided for such crime of violence or drug
trafficking crime—

(i) be sentenced to a term of imprisonment of not
iess than b years; _

(if) if the firearm is brandished, be sentenced to a
term of imprisonment of not less than 7 years; and

(iif) if the firearm is discharped, be sentenced to

a term of -imprisonment of not less than 10 years,
(B) If the fireartn possessed by a person conwcteci

of a violation of this subsection—

(i} is a short-barreled rifls, short~barreied shot-
gun, or semiantomatie assault weapon, the peraon
shall be sentenced to 2 term of 1mp1ﬂsonment of not
less than 10 years; or

(1) is a machinegun or a destructive device, or is
equipped with a firearm silencer or firearm muffler,

~ the person shall be sentenced to a term of imprison-
ment of not less than 30 years,
(C) In the case of a second 01' stbsequent eormctmn
under this subsection, the peraon shall—

(i) be sentenced to a term of imprisonment of not
less than 25 years; and

(i) if the firearm involved is a machme'gun or 4
destructive device, or is equipped with a firearm
silencer or fivearm muffler, be sentenced to impris-
onment, for life, _ .

(D) Notwithstanding any other provision of law—

(i) a court shall not place on probation any person
convicted of a violation of this subsection; and

{if) no term of imprisonment imposed on 4 person
under this subsection shall .run concurrently with

" any other terin of imprisonment imposed on the
person, including any term of imprisonment imposed
for the crime of violence or drug trafficking crime
during which the firearm was used, carried, or pos-
sesged,

(2) For purposes of this subsection, the term “drug-

trafficking erime’” means any felony punishable under
the Controlled Substances Act (21 U.S.C. 801 et seq.),
the Controlled Substances Import-and Fxport Act (21
U.8,C. 951 et geq.), or ehapter 705 of title 46,
(3) For purposes of this subsection the term “crime
of violenee” means an offense that is a felony and—
(A} has ag an element the use, attempted use, or
threatened use of physical force against the person
or property of another; or
(B) that by its natuve, involves a substantlal risk
that physical force agamst the person or property of
another may be used in the course of committing the
offense,
{4) For purposes- of this- subse‘ction, the term
“prandish” means, with respect to a fivesrm, to display

Complete Annotation Materials, see Tifle 18 U.S.C.A.
730
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" identifieation code™- - ;
‘Statatory’ Constructlon, Evulence

18 §923
Federal, State, local or-trihat law enforcement agency, or a Federal,

solely in eonneetion with or for nse in a eriminal investigation or

: prosecuhon, or @) a Federel agency for a national security, or, intelli-

gence purpose; untess such " digclogure of. such data to any .of the
- entities deseribed in ), (2) or (3) of this prov:so would corpromise the
identity “of any, undelcover Jaw. enforcement ofﬁcer or confidential’

informant, or. mtcrfele with -any, case 'under inveatlgatlon, “and’no
person or entity described.in (1), (2) or (3) shall knowingly s and publicly

- -disclose such data; aud all such data. shall be, immuine from legal
process, shall not be subject to subpoena o other dmcovery, "shall be .
inadmigsible in evidepce, and shall not be used relied o, Ok diselosed B

in, any mavber, jjor she]l testimonj of other evidence bé permitted
bazed on the data in a eivil action in any § State (mcludmg the Distriet of
Columbia) or Federal gourt, or in an administrative proceedmg other

thén & proeesiing cornmenced by the.Bireau of Alcohol, Tobaces,

Firearms and Explosives to enforce the provisions,of chapter: 44 of wuich
title [this chapter], or & review of such an action or progeeding; exeept |
that this provise shall not beicondtrued to prevent: {A)sthe diselosure
of statistical information concerning total producf:lon, importation, and
exportation by each licensed importer: (ag definéd in section 921{a)(9) of

State, or local, proé'ecutors, and Federal natmnal semmty, mtelhgence,
or counterberrorzs}n ofﬁclals, or (C) the pubhcation of annual atatistical
reporbs on prodicts regulated Ly the Buresu’ of Alechol, Tobaceo,
Firearms and Explosives, inchiding total production, importation, ‘ahd
exgortdtlbn by’ ea{ch hcensed fiporter (as efo "défnéd) and lcensed

" jnanofactier (48" ‘80 defiried), br, statigtical aggregits datd régarding
ﬁreal‘me ‘raffickers 4nd tlafﬁ’cidng} channeis, 7 ﬁrearms rmsuoe, ‘fel-
“onls, anid hafﬁélung mvestlgationo" = :

Slmﬂar ‘provmlons were contamed in, the follomng p1'10r Appropna—

- tians Act

 Pub.z,. 113-117, Diy. B, 'I‘iﬂe it, Dee. 16, zdoo, 193 Stat, 8108,
Pub. L 1118, Div. B, Tlt!e 10, Mar 11; 20{}9, 123 Btat. 675 v
Pub.Ln 110—161;:Div:,B, Title II, Dec. 26, 2007, 121 Stat. 19{)3

.+ Pub,L, 109-108, Title I, Nov. 22, 2005; 119 Stat. 2295. C
- Pub.L. 108447, Div. B, Title 1; Dee, 8, 2004, 118 Stat, 2850, « -

Fanding Not, Authorized to e ‘Used to Eleotromcally Retrieve

‘Informatiod Rélating to stcontmuauce 'of Firéarms. o Ammum-
~ tioit Buginess

Pib.Ij. 112:56, ny B, Titls 11, Nov. 18,2011, 125’Stat 616, provided

“in part: “That, heréafter, no fundg made avarlahle by this or any otfier

Act [Gommérce, Justies, Sc:ence, and Rélated Aencles’ Approprlahons
Act, 2012, Pub,L. 112—55 Div. B, Nov. 18; 2011, 125 Stat. 501; see

'Tabies for élassification] may be used 171 electromcelly’ retrieve mforma

tion gathered pursiiantfo 18 U.8. C 923(g)(4) by ﬁafne or any pe;toonal-
- ‘ . * . . ,

Pub.L. 105-277, Div. 4, § 101(h) muei 5. 119(:1)], Qet. 21, 1998! 112

' Stat, 2681170, proyided thati’

“{1) Statutory constructlon —N othmg in the s.mendments made by
this section [ametidirig f:h;s gection and gection 921 of {hiy title_and

enacting provlsmns gt oub a8’ a noi;e under this sectlon] ghia be
: cbnstrue — '

- #(A) ag credting a caise of actmn agamst any ﬁrearms dea1e1 ,or
‘ any othér person for any, eivil ligbility; ¢ or ... A
" #{B)-as establishing any standard of. care., .- ' i
: “(2) Ewdence.-—Notmthetandmg any other. prov:smn of law, evir
denice. reggrding compliance ‘or noncomplisnce with-the’ gmendments
made by this section ghall not bersdmissible as evideneé in any

proceedmg of any court, agency, board, erother eumty o

APPENDIX F
GEH%MW@!SIONS

State, or local prosecutor; or (2) a forelgn law enforcement agency_

o tmn of section 922(l), or
guch title [18 USG.A. § 921(3)(9)]) and lieenged manufacturer (as .
defined in section 921(9.){105 of guch, title [18 USOA § 921(9.)(10)]) .
«(B) the shanng or exchange, of euch mformahon among and between
'Fede’f'a! Staﬁe IocaI or foreigu law enforoement agencies; Federal,

Part 1

. [Amendment by‘Pub L 1054277 Div. A, §: 101(b) {Title L, § 119 o, F
-effective 180 days after Oct. 21,.1998, see Div. 4, § 101(b} [Tltlel
§ 119(&)} of Pub.L. 106-2%1, set out a8 2 note under 18 US.C.A, § 921]

§ 924 Ponaltles o

(a)(1) E:scoepfsj a8 otheerse prcw;ldéd in fs}us subseotlon aub,
gection (b), (e),"{f); o (p) of f:hls Bectxon, or ih sectmn 929°
whoever—

- (A)-knowingly makes any false statement or- representa
tlon with respect to:the information requlred by: this chaptey
to be. kept in the records of a perdon licensed under thi
chapter or. in applying, for. any license or exemption or relig
. from dmablhty tinder; the provisions. of this chapter;.

. (B)’ knowmgly vmlates subsectmn (a)(4), (ﬂ, (k), or {q) g
eect;on 922, . 3

) knowmgly 1mpdrts ar brmgs mto the Umted States 6.
any poseessxon thereof any ﬁrearm or ammumtlou in violg!"

(D) wﬂlfully vlolates any other provlslon of thls chapter, 3

shall be fined under thls t1tle mlpnsoned not more than ﬁve :
years or both. N

{2) Whoaver knowingly vzolates subsectlon (a)(b‘), (d), (&), ]
“(@),.(), or (o) ‘of sectlon, 922 sha]l he fmed a8 prowded in thz!
title,, lmpnsoned not moye {] than 10, years, or both...

(8) Any licensed. dealer, licenised 3 nnportér, hcenﬂed manufag
turer of hcenséd coliectm “who knomngly~ PR
: (A) makes auy false - statement or representahon vnth
. 1eepect fo the information reduired by the ‘provisions of this

/chaptel to he kept in the records of B porson licensed under’

" this. chapter, or’ oty o .

(B) yiolates subsection (m) of sectmn 922

shall be ﬁned under tlus tltle, Jmpnsoned not more than one
year or bobh : :

4 ‘Whoever viplates section 922(q) ghall be-fined under this
tlt;le imprisoned.for not moré thah b years, or hoth. - Notwith-
standmg any other provision of' law, the tetm of imprisonment
impdeed under this paragraph #Hall not run.concurrently with
any other term of- Jmprlﬂonment imposed undet. sny other
provigion. of law* "Exeept For-the authorization of a term of
_imprisonment of not more than & years made in this parag'raph
. for the purpose of any other law a violation of sectmn 922(q)
shalE be demed to be 4 misdemegngr..

" y(B) Whoever knomngly violates ‘subsection. (s) or (t) of sae-
" tion 922 shall be fined under this tltle, 1mprisoned for not mord
than 1 year, or both; !

(6)(A)(1) A juvenile who vloIates sectlon 922(x) shalI be fined |
“under )/ ]S t:tle, 1mprlsoned ot ‘more than 1 year, 'or both, -
except that a juvenile described in ‘elause (i) shall be sentenced
to probation on appropriate conditions and shall not be incar-
. cerated unlesp theé juvenile faﬂs to comply wﬂ;h a condition of -
probatlon i i g i

(D) A;}uvenﬂe is deaonbed in thls clause 1f L

(I} the offense of ‘which the 3uvenﬂe is charged is posses-
" glon of & handgun ar ammmuhon in vmlation of aectlon

922(x)(2); and

=
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wenile has not-been convicted in any court of an
(inéluding an offense under section 922(x) or a similar

not including any other offense congigting of
engaged in by an adult would not constitute
adjudicated as a juvenile delinquent for con-

1 other than a juvenile who knowingly violates

pe fined under this title, imprisonéd nb,t more.
both; and T CL

person sold, delivered, or otherwise transferred
mmunition to a juvenile knowing. or having
to know that the juvenile intended fo carry
ossess oir discharge’ or otherwise .use the
munition in the commission of a erime of
e fined under this.title, imprisoned not more
or both; o L
1 knowingly violates section 931 ghall be fined
le, imp_risp_n_ed not more than 8 years, or both.
- ‘with intent to -commit therewith an offense
prisonment; for a term exceeding one year, or

isonment for a‘term exceeding one year is to
ttad therewith, ships, transports, or receives a firearm
nition in intevstate or forefgn commerce shall be
ttlé; or imprisoned not move than ten years, or

cept, to ‘the extent that a greater minimum
herwise provided by this subsection or by any
n’oflaw, any person who, during and, in relation
violence or drug traffickihg criine (including 2
e or drug trafficking erime that provides for an
nent if committed by the use of a deadly or
n or device) for which the person may be
i court of the United States, nses or carries'a
ig, in furthérance of any such crime, possesses a
‘ini addition to the punishment provided: for such
tice or drug trafficking erfme— P
ntenced to.a term of imprisonment of not less
55 . : S .
firearm js brandished, be sentenced to a term of
nt of not less than 7 years; and L
g firearm is discharged; be sentenced to aterm of

ment of not less than 10 years. . PR
firearm possessed by & person. convicted of 2

subsection— o 3 , S -
i short-barreled rifle, short-barreled shotgun, or
matie agsault weapon, the person ghall he sentenced
f imprisonment of not, less than 10 years; or

machinegin or a c‘lesh_rﬁct.i'\éé device, or is:eqil']lipped
Fearm silencer -or firesrm minffier, the persch shall

ced to a term of imprisonment of not less than-30

he case of a violation of this subsection-that oecurs

: ﬁIREARMsF 2

ngaged i by an adult would constitute an -

 reasofiable cause to bélieve that an offense -

r conviction under this subsection ‘has become.final,
S 3 . ‘r“._;g‘,"—\." . )

18 § 924

(i) be sentenced to a term of imprisonment of not less
than 25 yewrs; and - _—
(i) if the fivearm involved is a machinegun or a destruc-
tive device, or is' equipped with a firearm gilencer or firearm .
muffier, be sentenced to imprisonment for life. ' -
(D) Notwithstanding any other provision of law— -

(i) a court shall not place on probation any person conviet-
ed of a violation of this. subsection; and Y

(ii) no -term of imprisonment imposed on a person under

this subsection shall run coneurrently with any other term of
jmprisonment’ imposed on’ the person, including any term-of
- jmprisonnient imposed. for the: crime of "violence or drug
trafficking ¢rime during which the fivearm was used, earried,

.. or pogsessed.” -

(2) For purposes of this ‘subsection, the term “drug traffick-

ing crime” ‘means any felony punishable under. the' Controlled
Subatances Act (21 U,S.C. 801 et seq.), the Controlled Sub-
stances Import and Fxport :Act (21 U.8.C. 951 et seq.), or
chapter 705 of title 46, S I
(3) For purposes of this subsection the ferm “crime of
_vio!ence’f means an offense that is a felony and— =~
(A) has ag'an element the use, attempted use, or threat-

- éned ude of physical force against the person or property of

" anothet, or ' 7 ,
{B) that by its naturé, involves a substantial rigk that’
phiysical force against the person or property of another may
e used in the course of committing the offense. A
{4) For purposes- of this subsection, the terra “brandist”

means, with respect to 2 firearm, to display all or part of the

fo another person, in order tointimidate ‘that persen, regard-
less of whether the fivearm is directly visible to that person.
(5) Except to the extént that a greater mimimuin sentence is

- otherwise: provided’ under this “subseetion, or by aiy other

provision of law, any person who, during and in relation to any
crime of violence or drug trafficking 'crime (incliiding a crime of
violénee or-drug trafficking erime that: ‘provides for an en-

hanced punishment if committed by the yse of a deadly or-
dangerous weapon’ or device) ‘for which the person may be

prosecuted in a court of the United States, uses or carries
armor- piercing armmunition, ox who, in fuptherance of any such
crime, possesses armor. piercing ammunition, shall, in-addition
to the punishment provided.for such crime of violence or drug
‘trafficking crime or conviction under this section—

{A) be sentenced to a term-of imprisonment of not less

‘than 15 years; and . o _
"(B) if death results from the use of duch ammunition—
. (@) if-the killing is murder (as defined in section 1111,
be pinished by death or sentenced to a térm of imprison-
" mient, for any term of yeays or for life; and - '

" (ii) if the killing is manslaughter (as defined in se(_:tion '

1112), be punished as provided in section 1112

(@D Any firearm or ammunition involved in or used in any

knowing violation of subseetion (a)(4), (a)6), (0, (&) (), D, O,
or. (k) of section 922, or knowing importation or bringing -into
the United States or any possession thereof any firearm-.or

amimunition in violation of section 922(1), or knowing violation

For Complete:Annotation Materlals, .,sea‘.UnItad-Sta!es'c_oda Annotated

661

firearm, or'otherwise make the’ presenca of the fireatm known




APPENDIX G-
§4A1.3 |

(B) . Local Ordinance Violations—A number of local jurisdictions have enacted ordinances

_.-covering certdain offenses (e.g., laregny and assault misdemeésnors) that- -are also viclations

_'of state criminal law, This enables a local court (2.g., a municipal court):to.exercise jurisdic-

... - tion over such’ offenses Such offenses are excluded from. the definition of local ordinance

.4, violations in £4A1,2(c)(2) and, therefore, sentences for such offe,nses are to:be treated as if
' . the defendant: had heen: convigted under state law. -~ . . . . o -

‘(C) Insufficient Punds Check.— —“Insufficient funds check," as used in. §4A1 2((:)(1) doés
ot o natinelude any, convmtmn esl:abhshmg that the defen&ant used.a false name or non-ex:at-
' ent: account. - ‘ . e ‘ )

e . - N iy . .
Backgreund Pnor sentences, not, otherwme excluded are to be counted in the crumnal hmtory score,

mcludmg uncounseled mlsdemeanor sentences where 1mpmsenment wasg not 1mposed .

Pl

L

EPRRIC SN Dﬂnehve Nnvnmbex 1;- 1987, “Amonded eﬂ’uch\re November 1, 1989 (amem!mtmts 262—235}. Novombm 1,

Histarical 1980 (umendmén(q ‘35& dind 858); November 1, 1991 (amendments 381 nrd 382); Novermbar 1, 1992 amgnd-

" Nate mient AT2); Novémber 1, 1498 (amem]meni. 493); Nnvnmber 1, 2007 @amondment T08); Novﬂmlmt 1, 2019

AR I Gaméndment 742): November 1, 2011 (amdndiient 758); Nwemimr 1, 2042 (amendthent 76G); November 1,
' v b 2003 amendment T7T); Novcmberl 2010 (amendment T95); Novernber 1, 2018 Gimendmeont $13).- ]

§4A1 3 Deparfures Bused on Inadequacy of Crlmincl Hisi'ory Cafegory (PolicV
Sl‘aiement) R e s '

(a) UPWARD DEPARTURES —
(1) STANDARD I‘OR UPWARD DDPARTURE —If lehable mformat,mn mdmates
“that the defendant’s criminal histoxy categovy substantially wunder-
~ represents the seriousness of the defendant’s criminal history or the
e " likelihood that thé defendant wﬂl commit other crnnes, an upwmd
R departule may be wan'anted -

3

(2) 'I‘Y‘E‘CS OF INI‘ORMATION FORMING PHE BASIS FOR UPWARD DEPAR
TURE.—The information described in subsection (a)(1) may include in-
f01 matmn concernmg the fo]lowmg : . :

) (A) Prior sentence(s) not used in computmg the triminal hlstory cat-
T egory (e. By ¢ sentences for foreagn and tr1bal convmtmns)

®B) Prior sentence(s) of substantia]ly more than one year imposed as
a result of mdependent crimes commltted on dlffex ent occasions.
L 0y Prlor snnilar miaconduct estabhshed bya cw1l adjudlcatlon orby.
T ' Coa faﬂure to compl‘y w1th an admlmstratwe order.”

Dy 'Whethér, the dé,'felndant was :pehding trial or.gentéhdiﬁg on an-
_other charge at the time of the inatant offense. - . .

390 | Guldelines tahual {November 1,.2018)
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(E) Prioy similar aduli criminal conduet-not resulting in a criminal

conviction.

. (3) . PROHIBITION.—A prior arr

. purposes of an-upward departure. under this policy statement.

§4A1.3

ost record itself shall not be considered for : .

(4) DETERMINATION OF EXTENT OF UPWARD DEPARTURE.—

- (A) .IN GENERAL.~—Except as-provided in-subdivision ®B), the court
R - ghall deterntine the extent-of a departure under this subsection
.. . by uging; as a reference, the criminal history category applicable
.ot to defendants whose criminal history or likelihood to racidivate
. most closely resembles that of the defendant’s. ' :

Y .

.. (B) UPWARD DEPARTURES FROM CATEGORY VI —In a case in which the
sourt determines that the extent and nature of the defendant’'s
. criminalhistory, taken togethez, -are sufficient, to warrant an up--

~ward -departure from CriminaliHistoxy Category VI, the court

should strueture the departure by  moving incrementally down

the sentencing table to the next higher offense level in Criminal

. History Category VI until it finds a guideline range appropriate
L o theease, . w - . a0

R T A N S

(b) DOWl'\TWARDDEPARTURES.r- T T

(1) SFANDARD FOR-DOWNWARD DEPARTURE.—If reliablo information indi-
.. cates. that: the defendant’s ‘criminal history category gubstantially

. over-represents.the seriousness of the defendant’s criminal history or

the. likelihood: that the defendant will commit other crimes, 2 down-
ward deparfure may be warranted, . Coe

3
iy

(2) PROHIBITIONS.— L L

U (A CrvINAL HIsTORY. CATEGORY L—A departure below the lower
+ fimitof the applicable guideline range for Criminal History Cat-
egory I is prokiibited. - . L
, (B) ARMED CAREER CRIMINAL AND REPEAT AND DANGEROUS SEX OT-
wou o FENDER.—A- dowhward departare mider thig subdection is pro-
hibited for (i) dn’ avied caréer criminal Within'the ineaning of
§4B1.4 (Axmed Carcer Criminal); and (if) a vepeat and dangerous

gex offender againet minors within the meaning of §4BL5 (Re- -
... peat and Dangerous Sex Offender Againat.Minors).

1 ' o
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(3) LIMITATIONS —

(A} LIMITATION ON EXTENT OF DOWNWARD DEPARTURE TOR CAREER

+QFFENDER.++The extent of a downward departure under this sub-

- section for a caveer offender within the meaning of §4B1.1 (Ca-
reer Offender) may not exceed one cumlnal lustcny category.

LIMITATION ON APPLICABILITY OF §501 21N EVEN'I‘ OF DOWNWARD
DEPARTURE TO CATEGORY I.—A deferndant whdse criminal history
category is Category I aftor receipt of a downward departureun-
derithis subsection does not meet; the criterion of subsection (a){1)
of §501 2 (L1m1tat10n on Applicability of Statutory Maximum
Sentences in Certain Cases) if, hefore receipt of the downward
departure, the defendant had more than one criminal hlstory
point: under §4A1 1 (Cnmmal Hmtm y Catego,ty)

B

(c) WRITTEN SPECII‘ICATION OF BASIS FOR DEPARTURE —In departing from the
© otherwise appli¢able criminal history category under this policy statement,
he coult shall speclfy in wrltlng the: foﬂowmg

i N

:(1) In the case of an upwald depaxtme -the specific reasons why the ap
plicable criminal history category substantially under-represents “the™
seriousness of the defendant’s criminal histoxy or the 1ﬂcel1hood that
the defendant will commit other crlrhes. '

~In the ‘case of a'downward departure, the spedific reasons why,th
applicable criminal history category substantially.over-represen

- serionsness of the defendant’s eriminal history or the hkehhood

: he dafendant. w111 commlt other crimes.’ '

Commen}qry
Apphcation Notes:

LTS

1. Definitiong,—For purposes of this policy statement, the texmna “depart" “departure 7
T wdlid departure" and “upivard departure” ‘have'the meaning given those terms in A‘
© titn Note 1 of the Commentar to'§1BL.1: (Apphcation Instructmna) o

Upward Departures.
(A) Examples wAn upwald departure i‘rom tha defendant ) cummal hmtmy categox
wananted based on any of the followmg c1rcumetance3' N

ey "A plevmua f01e1gn Bentencé for a senous offense

(i Recelpﬁ of 4 priotr consohdated Bentence of ten years foiva series of serious ass

(i)

in-a Securities and Exechange Commission enforcement proceeding.
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Gv)  Connnission of the instant offense while on bail or pretrial release for another sarious
+ offense. S . . - C

RELER (B} Upward Departires from Criinal History ‘Category VI.—In. the case of an egre-

gub- gious, serious-erimingl record in which even the guideline range for Criminal History Cat-

{Ca- egory VI is not adequate to reflect the sericusness of the defendant’s criminal history, a

. departure above the guideline range for a defendant with Crimina) History Category VI .
may be warranted. In determining whether an upward departure from Cfiminal History

WARD Category VI is warranted, the court should congider that the nature of the priow offenses

: rather than simply their number is often more indicative of the seriousness of the defond. X i

stOL‘y ant'’s criminal record. For example, a defendant with five prior sentences for very large-

Ry scale fraud offenses niay have 185 criminal history points, within the range of points typical '

(a)(1) for Criminal History Category VI, yet have a substantially more serious cximinal history

mum overall beeause of the nature of the priov offenses,

-d ‘ .

;:’t?)iy (C) Upward Departures Based on Tribal Court Convictions.—In determining whether,

o or to what extent, an upward departure based on a tribal court. conviction is appropriate,
the dourt shall consider the factors set forth in §4A1.38(a) above and, in addition, may con-

& gider velgvant factors such as the following;: ’ ' g
m whe . . . . .
ment, (i) The defendant was representod by a lawyer, had the right to a trial by jury, and re-
ceived other due process protections consistent: with those 'prov’ided to criminal de-
. fendants under the United States Constitution. : ‘

he ap- (i) The defendant received the due process protections required for criminal defendants

gstfll;i under the Indian Civil Rights Act of 1968, Public Law ‘90-284, as amended.

‘ (i) The tribe was exercising expanded jurisdiction under the Fribal Law and Order Act

of 2010, Public Law 111-211, ' .
hy the . ‘
(iv) The tribo was exercising expanded jurisdiction under the Violenee Against Womten
its the W :
d that ReauthorlzJatlon Act of 2018, Public Law 113—4,
() The tribal couxt conviction is not based on the same conduct that formed the basis for
a conviction from ancther jurisdietion that receives criminal history points pursuant
to this Chapter,
(v} The tribal court conviction is for an offense that otherwise would be counted under
;doll_‘” - §4A1.2 (Definitions and Instructions for Computing Criminal History).
Applica- ' . : T : .

' 3.  Downward Departures,—A downward departure from ithe defendant’s criminal history cate-
gory may be warranted if, for example, the defendant had two minor misdemeanor convictions
close to ten years prior to the instant offense and no éther evidence of prior criminal behavior in
the intervening period. A depariure below the lower lmit of the applicable guideline range for

" may be Criminal History Category I is prohibited under subsection (b)(2)(A), due to the fact that the
lower limit of the guideline range for Criminal History Categovy I is set for a first offender with
the lowest risk of vecidivism, ’ C ’

o Background: This policy statement recognizes that the criminal history score is unlikely to take into
saults. account all the variations in the sericusness of criminal history that may oceur, For example, a de-
Heation fendant with an extensive record of sexious, assaultive conduct who had received what might now be
wdicati

considered extremely lenient treatment in the past might have the same criminal history category as
a defendant who had a record of less serious conduct. Yo, the first defondant’s criminal history cléarly
may be more serious, This may be particularly trwe in the case of younger defendants fe.g., defendants
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§4A1.3 ] -

in their early twenties.or youngex) who are more likely to Have recelved vepeated lenient treatment,
yet who may actually pose a greater visle of serious recidivism than older defondants. This policy ptate-
.ment authorizes the consideration of a departure from the guidelines in the limited circumstances
where reliable informatior indicates that the cripinal history-category does not adequately reflect the
geriouaness of the defendant's eriminal history or likelihood of recidiviem, and provides guidance for
the considerationof guch departures. ! : B ‘
. oy e

e . til

Historical | Tlfoctive November-1, 1987. Amended offdetive: Novembor 1, 1991 (dmendmont 381); November 1, 1092
Note . | (mondmgnt AGO% Qctobor 27, 2003 Grmandmpnt, 651 November-1, 2018 (amondiment 803)., +* ..
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Commission to fulfill its ongoing rosponsibility- to refine the

. tion 401(m) of that Act to— .

APPENDIX T

§5K2.1

ties under 18 U.S.C. § 8742 and for the
guidelines in light of information it re-
for depar-

In ordex for appellate courts to Eulfili their statuiory du

ceives on departures, it is essential that gentencing courts state with specificity the reasons
ture, as required by the PROTECT Act.

This policy statement, including its commentary, was substantially revised, effective October 27,
20083, i response. to directives contained in the PROTECT Aci, particularly the divective in sec-

rd deparfure that are authorized by the sen-

“ 1) review the grounds of downwa
fficial commentaxy of the Seritencing Com-

tencing guidelines, policy statements, and o
mission; and Do R L
-+ (2) promulgate, pursuant to section 994 of titie'28, United States Code--
te amendments to the sentencing guidelines, poﬂcy state-
tary toénsure that the incidends of downward depar-

{A) appropri

. ments, and official commien
7. tures is substantially yeduced; .

*. (P} a policy -statement auth

gition program; and e S .

{C), any other conforming amendments to The-sentencing gqic]_.elineeg,‘pglicy

statements, and official commentary of the Santencipg Commission necegsitated

by the Act, including a rovision of . . . section BR2.0", o

orizing‘a departure pursuant to an early dispo-

"

. The substantial revision of this policy statement in responss to'the PROTECT Act was intended
to refine the standards applicable to departures while giving due regard for concepts, such as the
“heartland”, that have avolved in departure jurisprudence over time.

Lo

Soction 401(h)(1) of the PROTECT Act directly amended this polic:y 'si:atémér}t to add ‘subsec

tion (b), effective April 30, 2003,

Effpctive Novemler 1, 1987, Amended offective Juna 15, 1988 (wmendmeont 67); Novermhar 1, 1890 Gunend-
Historical” menl, 368); Novembaer L, 1994 (amendment $08) November 1, 1997 (amendment BE1); November 12898 .1 ..
Note {amondment 586); Aprit 80, 2003 amondmeont G49); October 27, 2008 (amendment G51); November 1, 2008 | . -,
i (amandment 725); Novomber 1, 2010 (nnendment 739); November 1, 2011 éamondment-767; November 1, |

96312 (aptondment T70),

5.

§5K2,1.. Dealh (Policy Statement)

I ERi)

If death resulted, the court may increase the sentence above the authorized

guideline range.

Loss of life does not 'éﬁtéiqatibally_s@gg’est a gentence ator near the statutory
-maximui. Thé genteéncing judge mist give consideration to matters that would
" normally '_distiniguish'ambﬁg levels of Homicide, stich as the defendant’s state of
mind and the degree of plarining ox preparation. Other appropriate factors are
whether multiple deaths resulted, and the means by which life was taken. The
extent of the increase should depend on the dangerousness of the -defendant’s

conduet, the extent to which death or serious injury was intended or knowingly

iisked, and the extent to which the offense level for the offense of conviction, as

determined by the other Chapter Two guidelines, already reflects the rigk of
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§5K2.2

H-2

personal injury. For-example, a substantial increase may bg appropriate if the

" death was intended or knowingly risked or if the underlying offense was ohe for

which basé 6ffenge levels do 1ot refleétt an ‘allowance for the risk: of personal
injury, such as feaud. ‘ o oooEr s

Histori
Note

B

el | wifctive November.1, 1987,

[

Physical Injuiy (Policy Statement)

§5K2.2,

per’

'injury was intehfionally infli

if significant, physical injury. resulted, the court may increase the sentence
above the authorized guideline range, The extent of the ircrease ordinarily
ghould depend on the extent of the injury, the degree’to which it may prove
manent, and the extent to which the injury’ was-intended-or knowingly
When the #letim suffers a inajor, permanent disability and whett such
; cted, a sitbstantial departure may be appropriate.
If the injury is less serious or if thé defendant (though criminally negligent) did

" not knowingly ereate the risk.of barm, a less gubstantial depa_t-rbur_e.would be

indicated. In general, the same .consi_de;‘ations apply-asin-§6K2.1. - TR TR

Historioal Effoctive Novombor. 1, e oL

«. Nota

R WA s T v . .

§5K‘2.’3;'

“to which thié injury way ifitended oi kemowingly wisked.

_such

c i L

Erirorn Feyohological Injury (Policy Statement)

Ifa vidtimbr wctlms suffored ps&éhoidgical mjuly much more gorious than that
normally resulting from commission of the offense, the court may increase the

sentonce abovo the authorized guideline range. The oxtent of the increass ordi- -

narily should depend on the severity of the paychological. injur Cand;the extent

LY.

Normally, psyéilbldéica injﬁfy'v&buiﬂ. be ‘sﬁfﬁéie;n"tly'“ée@!elljé to Wéi-r_ént applica-
tion of this adjustment only when there is a substantial impairment of the in-
tellectual, p sychological, emotional, ox, bal‘}gvi.o.ral f.m}.cti,onilng,qf a yictim, when

4

. the impairment is likely to be of an pxtepde:a or gquigubus:'d}x_pajzign,. and when
‘the impairment manifests. itsclf by physical or:pﬁg;éholgg-l)cal gymptoms or by -

changes in behavior patterns, The. couxt should congider the extent to which

havm was likely, giver. the nature of the dfendant’s gonduet.

T T T TR T T
. Historical T . ;
T Nt . e Effective November 1, EQBT._‘ PR : i
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' CAPPENDIX I

goK28

would not be justified when the offense of conviction-is an offense such as:brib-
ery or obstruction of justice; in sich cases interference with a governmental
function i8 inherent in the offense, and unless the circumstances are unusual
the guidelines will reflect the appropiiate punishment for such interference. .

N

{listorical | yirr 4 b .
Note Efleclive N()\ ember 1, 1987,

§5K2.8, Exhreme Conduct (Policy Statement)

Tf the defendant’s conduct was unusually heinous, cruel, brutal, or degrading to
the victim, the court may increase the sentence above the guideline range to
reflect the nature of the conduct. Examples of extreme conduct include torture

of a vietim, gratuitous infliction of injury, ov prolonging of pain or humiliation.

Note

Historical | ppgo iyo November 1, 1987, 0 1

. §5K2.9, . Criminal Purpose (Policy Statement)

+1f the defendant gpm;_ﬁittgd the offense in order to facilitate or conceal the com-
mission of another offehse, the court may incréase the Se_htencé sbove the guide-
line range to reflect the actual seriousness of the defendant’s conduct.

v

Note

E!i;!ériml ' F:l‘feluLivo N&vemi-mr 1, 1987

v

" §5K2.10. Victim's Conduct (Policy Statement) ' . ,

If the victim’s wrongful conduct contributed significantly to provoking the of-

fense behavior, the court may reduce the sentence below the guideline range to

reflect the nature and civcumstances of the offense, In deciding whether a sen-
. tence reduction is warranted, and the extent of such reduction, the court should
condider the following: ) ST e e T

. -A(l')""-‘ The size dnd atrength df the victim, or oth’er relevant phyéicéil c¢haracteris-
- ties, in comparison with those of the defendant.’ Lo )

’r

" - (2) The persistence of tho victim’s conduct and any éffé?ts; by the defendant to
prevent confrontation. = : .
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