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'QUESTION PRESENTED

18 U.S.C. § 1201 (the federal kidnapping statute) requires, as an element, a nexus
between the kidnapping and interstate commerce. Does a purely local home
invasion satisfy this jurisdictional element when the only interstate commenrce or
travel involved does not occur when a victim is held for “ransom, reward, or
otherwise,” but instead occurs days before and after the invasion? Petitioners
submit it is beyond Congress’s Commerce Clause authority for the federal
kidnapping statute to capture a purely intrastate ¢rime with so attenuated an
interstate nexus. The Sixth Circuit’s decision below vastly expands the scope of the
Commerce Clause for criminal prosecutions such that several purely state crimes
may now be prosecuted federally.
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RELATED CASES

Pursuant to Supreme Court Rule 14(1)(b)(iii), Petitioners submit the following cases
which are directly related to this Petition:

none
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No.

in the

Supreme Court
of the

United States

Term,

JOSH SMALL & JONI AMBER JOHNSON,
Petitioners,
Vs,
UNITED STATES OF AMERICA
‘Respondent.

ON PETITION FOR A WRIT OF CERTIORARI FROM
THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

The Petitioners, Josh Small and Joni Amber Johnson, respectfully pray that a writ of
certiorari issue to review the judgment and opinion of the United States Court of
Appeals for the Sixth Circuif entered in the aboverentitled proceeding on Fehruary
10, 2021.

OPINION BELOW
The Sixth Circuit’s opinion was published, 988 I.3d 241, and is attached hereto as
Appendix 1. The Sixth Circuit chose not to hear the matter en banec. That decision

is attached as Appendix 2.
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JURISDICTION

The Sixth Circuit denied Petitioners’ appeal on February 10, 2021 and thereafter
denied Petitioners’ en banc petition for rehearing on March 18, 2021. This petition is
timely filed. The Court’s jurisdiction invoked pursuant 28 U.S.C. § 1291 and

Supreme Court Rule 12,

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Article I, Section 8 of the United States Constitution provides in part!

The Congress shall have Power T'o lay and collect Taxes,
Duties, Imposts and Excises, to pay the Debts and provide
for the common Defence and general Welfare of the United
States; but all Duties, Imposts and Fxcises shall be
uniform throughout the United States; To borrow Money
on the credit of the United States; To regulate Commerce
with foreign Nations, and among the several States, and
with the Indian Tribes . . ..

18 U.S.C. § 1201(a) provides in part:

Whoever unlawfully seizes, confines, inveigies, decoys,
kidnaps, abducts, or carries away and holds for ransom or
reward or otherwise any person, except in the case of a
minor by the parent thereof, when--

(1) the person is willfully transported in interstate or
foreign commerce, regardless of whether the person was
alive when transported across a State boundary, or the
offender travels in interstate or foreign commerce or uses
the mail or any means, facility, or instrumentality of
interstate or foreign commerce in committing or in
furtherance of the commission of the offense.




STATEMENT OF THE CASE

On June 30, 2018, retiree Linda Spoon was sitting in her home in Lake City,
Tennessee, when she noticed a two people, a male and female, exit a black car that
pulled into her driveway. Thel two ran to the door of the home and opened it. The
male had a gun, and pointed it at Mrs. Spoon, He told Mrs. Spoon that her husband
had paid them $20,000 to kill her. The assailants tied Mrs. Spoon up to a chair, and
ransacked the house, taking items and placing them in a pillow case. They took her
wedding ring, cell phone, cash, and other jewelry. After the two left with the items,
Mrs, Spoon freed herself, and called 911.

Tennessee law enforcement believed that Petitioners Josh Small and Joni
Johnson committed the Spoon home invasion. Tennessee officers learned that,
approximately a month after the home invasion, Petitioner Small pawned some of
Spoon’s belongings at a pawn shop in West Virginia. Officers further learned that
the black car used by Small and Johnson had been rented about a month before the
home invasion by Johnson's mother. Finally, officers learned that, the day before
the home invasion, Small and Johnson had traveied in that same car from West
Virginia to Knoxville, Tennessee, where they rented a hotel room and did some
sightseeing,

Petitioners Small and Johnson were indicted on August 21, 2018 in the
district court for the Eastern District of Tennessee on one count of aiding and

abetting a kidnapping, in violation of 18 U.S.C. § 1201(a) and 18 U.8.C. § 2; and one
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count each of carrying and brandishing a firearm in furtherance of that kidnapping,
in violation of 18 U.8.C. § 924(c). After two superceding indictments and dismissals
by the Government, the parties ultimately faced two charges: conspiracy fo commit
kidnapping, in violation of 18 U,S.C. § 1201{(c); and aiding and abetting a
kidnapping, in violation of 18 U.8.C. § 1201(a) and 18 U.S.C. § 2.

During trial, the Government proceeded on the theory that the Petitioners’
actions in taking the property from the Spoon home to West Virginia to ultimately
pawn it eighteen days later, completed the kidnapping by satisfying the federal
statute’s jurisdictional element. The Government further contended that tying Mrs.
Spoon up in her home weeks earlier and taking her property satisfied the
requirement that the victim be held for “ransom, reward, or otherwise.” The jury
convicted both Petitioners on both counts. Petitioner Small was sentenced to 360
months incarceration, while Petitioner Johnson was sentenced to 300 months.

On appeal, Petitioners raised four issues:

1. The Government failed to prove two elements of federal kidnapping: that
the kidnapping cross state lines or use an instrumentahty of interstate
commerce, and that the victim was not detained for “ransom, reward, or
otherwise;”

2. The district court provided a supplemental jury instruction defining

elements which was a misstatement of the law and improper;




3. The district court erred in not granting Petitioner Small a hearing on his
ineffective assistance of counsel claim;
4. The Petitioner’s sentences, which were upward variances from the
Guidelines range, were procedurally unreasonable.
The Sixth Circuit denied Petitioners’ appeals on February 10, 2021. (Appendix
1) As to the claim that the victim was not confined and held for “ransom, reward,
or otherwise”, the Sixth Circuit determined:

Here, the government presented ample evidence that the
victim was seized and confined in order to enable the
defendants to steal the victim’s possessions and escape
without any interference or resistance. Therefore, a
reasonable jury could find that Small and Johnson
achieved “some purpose of [their] own.” Sensmeier, 2 F.
App’x at 476. That purpose is sufficient to satisfy the
requirement of the statute. In addition, the defendants
were able to receive material and monetary rewards
during the vietim’s confinement since they took Spoon’s
valuable items and cash, The stolen property was a benefit
to the defendants at the time of the kidnapping regardless
of whether they received monetary gain for such items
eighteen days later, Based on this evidence, we conclude
that the “ransom or reward or otherwise” element was
met. ‘

(Appendix 1, pp.6-7)
The Circuit panel also held that, as to the interstate commerce element:

A reasonable jury could conclude that the frequent use of
the rental car was not “casual and incidental” to the
kidnapping, but an important tool for the conspirators to
effactuate their activities in the commission of the crime.
Therefore, the government was able to sufficiently prove
that Small and Johnson traveled in interstate commerce




and used a means and instrumentality of interstate
commerce in furtherance of the crime,

(Appendix 1, p.8)

The Sixth Circuit declined to hear the matter en bane. (Appendix 2}




REASONS FOR GRANTING THE WRIT

1. Prosecution of an intrastate home invasion as a federal kidnapping

violates a state’s police power authority

“The regulation and punishment of intrastate violence that is not directed at
the instrumentalities, channels, or goods involved in interstate commerce has always
been the province of the States.” United States v. Morrison, 529 1.8, 598, 618, 120 S,
Ct. 1740, 1764 (2000). Unless an intrastate violent crime has an effect directed at
inferstate commerce, the Federal Government has no authority to prosecute. Here,
éhe Petitioners were tried for an intrastate home invasion, where they were found to
have tied up a victim in her home while stealing her personal property. This conduct
did not connect to interstate commerce sufficiently to vest the federal government
with power to uéurp police power from the states.

The Petitioners were prosecuted under 18 U.S.C. § 1201(a), which requires the
Government to prdve “(1) unlawfully seizing, confining, inveigling, decoying,
kidnapping, abducting, or carrying away the victini; and (2) holding the victim for
ransom or reward or otherwise.” United States v. Gillis, 938 I.3d 1181, 1203 (11th
Cir, 2019), The statute necessarily contains a jurisdictional element — to be a federal
kidnapping, one of the following must occcur (1) the vietim be transported in
interstate commerce (while abducted), (2) the defendant travel in interstate

commerce during the offense, or (3) the defendant “usel ] the mail or any means,
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facility, or ins.trumenta]jty of interstate or foreign commerce in committing or in
furtherance of the commission of the offense.” 18 U.S.C. § 1201{a).

Kidnapypings are the type of local, violent crimes exclusively within a state’s
police power, and are not to be federally prosecuted. It is only ﬁhere such violence
involves the instrumentalities, channels or goods involved in interstate commerce
that the federal governmént may intervene. In Torres v. Lynch, --- U.S. -, 136 S.
Ct. 1619, 194 L. Ed. 2d 737 (20186}, this Court reviewed “the distinctive role
interstate commerce elements play in federal criminal law.” 136 S.Ct at 1624,
There, the Court held that state statutes which mirrored federal ones, except for a
federal jurisdictional hook, still qualified as aggravated felonies under the
Immigration and Nationality Act. The Court noted the long-standing rule that the
state, and not federal government, ha.d primary authority over the prosecution of
serious, violent offenses (noting specifically the intrastate holding of persons for
ransom), Jld. at 1627. Further, this Court recognized that under the Attorney
General’s own rules, “even when U.S. Attorneys have jurisdiction, they are generally
to defer to, rather than supplant, state prosecutions of serious offenses.” Id. at 1629
(note 9).

Tﬁe Commerce Clause does not reach the conduct alleged here. As unpacked
fully below, there is too little connection between the offense of conviction and
interstate commerce to invoke Congress’s limited Commerce Clause criminal

authority. It is not the role of the federal government to legislate by prosecution,




twisting and expanding the language of a federal criminal statute to police that
which is clearly a state’s province to address. This Court has, time and again,
overturned federal convictions where overzealous prosecutions expanded the scope of
a federal statute to capture conduct beyond what Congress was empowered to
regulate, Recently, for example, in Kelly v. United States, 140 S. Ct. 1565, 1574, 208
L. Iid. 2d 882 {(2020), this Court overturned the wire fraud convictions of two
defendants velating to the shutting down of the George Washington Bridge for
political motives. The Court found that, regardless of the conduct, it did not fit the -
federal wire fraud statute, and therefore, &id not fall within a proper federal
prosecution. 140 S.Ct, at 1574,

Similarly, in Mellonnell v. United States, 136 8. Ct. 2355, 195 L. Ed. 24 639
(2018), this Court overturned the convicfion of the former Governor of Virginia, who
was convicted of honest services fraud, Hobbs Act violations, and wire fraud. The
MeDonnell Court found that the Government, in prosecuting the case, had employed
too broad a definition of the term “official act,” beyond Congress’s intent noting that
expansive prosecution under the federal criminal code could lead to federalism
concerns. 136 S.Ct. at 2373.

Finally, in Yates v, United States, 574 U.S. 528, 135 8. Ct. 1074, 191 L. Bd. 2d
64 (2015), this Court overturned a conviction under the Sarbanes-Oxley Act relating
to the heinous act of disposing of undersized fish. The government’s vigorbus

prosecution pivoted upon its argument that the term “tangible object,” as used in the
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securities act, included aquatic animals. This Court reversed the convictions
remarking that although fish were a tangible object in the colloguial sense, they
were not legally so for purposes of vesting federal jurisdiction. 574 U.S. at 548.

Turning focus to kidnapping in particular, this Court has historically
eschewed a broad reading of the federal kidnapping statute. In Chatwin v. United
States, 326 U.S. 455, 66 8. Ct. 233, 90 L. Ed. 198 (1946), the Court noted:

[njor is there any indication that Congress desired or
contemplated that the punishment of death or long
imprisonment, as authorized by the Act, might be applied
to those guilty of immoralities lacking the characteristics
of true kidnapings. In short, the purpose of the Act was to
outlaw interstate kidnapings rather than general
transgressions of morality involving the crossing of state
lines. And the broad language of the statute must be
interpreted and applied with that plain fact in mind.

326 U.S. at 464.

Chatwin’s admonition against prosecutions where the statute “... might be
applied to those guilty of immoralities lacking the characteristics of true
kidnapings,” proves prescient when applied to its use in this case. Thus, the Sixth
Circuit’s affirmation of the broad use of the statute here must be reversed.
“Because our constitutional structure leaves local criminal activity primarily to the
States, we have generally declined to read federal law as intruding on that
responsibility, unless Congress has clearly indicated that the law should have such

reach.” Bond v, United States, 572 U.S. 844, 848, 134 S. Ct. 2077, 2083, 189 L. Ed.

2d 1(2014). Here, Congress has not clearly indicated that federal law should reach
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to the purely intrastate conduct prosecuted and this Court should find the Sixth
Circuit's reading of 18 U.S8.C. § 1201 to be overbroad, thereby vacating the
convictions,

2. The “instrumentality of interstate commerce” element requires that the

instrumentality be “used” during the commission of in the offense

The Sixth Circuit’s opinion can be fairly read to hold that mere use of a
vehicle for transportation to the site of a home invasion is a sufficient
instrumentality of interstate commerce to federalize the offense. However, the term
“use” in relation to “committing or in furtherance of” a kidnapping requires that the
instrumentality of interstate commerce be actively employed as part of the offense,
Petitioners’ use of a vehicle to drive to the location of the home invasion should not,
and does not, conjure federal jurisdiction from a stew of facts otherwise merely
sufficient to articulate a state crime. Otherwise, almost every state robbery or home
invasion, wheve a victim is detained could he prqsecuted federally by government
fiat.

The verb “used” contained in the kidnapping statute must be afforded the
same connotation as it was in the former 18 U.S.C. § 924(c). In Bailey v. United
Statos, this Court held that “to use” a firearm for purposes of 18 U.8.C. § 924(c) the
firearm must be “actively employed” in the drug trafficking offense rather than
~ merely being present or possessed. Bailey v. United States, 516 U.S. 137, 118 S. Ct.

501, 133 L. Ed. 2d 472 (1995), The Bailey Court considered the language of the
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gtatute, as well as Congre_ssionai intent, and held that the term “use” compelled an
“active connotation” of the term, such that the firearm needed to play an active role
within the offense. 516 U.S. at 148.
Most circuits that have utilized the instrumentality element have similarly

required its active employment as part of the kidnapping offense. For instanée, in

" United States v. Campbell 783 F. App'x 311 {4th Cir. 2019), the Fourth Circuit held
that a defendant’s use of a cell phone was more than “incidental,” where the
defendant used the cell phone to make demands for the release of the hostages. Id.
In United States v. Morgan, 748 F.3d 1024 (10th Cir. 2014), the Tenth Circuit held
that use of a GPS device to track the victim, so they could be kidnapped, involved the
uge of an ingtrumentality of commerce. Id at 1029. Finally, the Eleventh Circuit has
held, “the kidnapping statute céntains an express jurisdictional element that
en.sures that the statute only reaches kidnapping furthered by the instrumentalities
of interstate commerce.” United States v. McKinley, 647 F. App'x 957, 961 (11th Cir.
2016). |

The Petitioners’ actions in this instant matter - - using a rented vehicle to

travel from West Virginia to Tennessee the day before the home invasion, and then
driving that vehicle to the home invasion - - do not constitute “active employment” of
an instrumentality of commerce during the commission of the kidnapping that is
required under the statute. First, the vehicle itself was rented by Petitioner 5

Johnson’s mother several weeks prior to the kidnapping., There is no evidence in the




13
record that Johnson’s mother rented the vehicle for the purposes of the home
invasion, or even for the Petitioners’ use.

Further, the Government presented no evidence upon which a jury could
conclude that either Petitioner formed the intent to commit the home invasion before
entering Tennessee. Mortensen v. United States, 322 U.S. 369, 374, 64 8. Ct. 1037, ~
1040, 88 1. Bid. 1331 (1944). While the Government might have a more plausible
argument had there been such evidence, the record is silent on this matter. And
finally, the vehicle was incidental to the kidnapping. Merely using a vehicle to
travel to and from any sort of erime canmot constitute the “active employment” of an
instrumentality pf interstate commerce. If this were so, a new paradigm would arise
such that every home invasion, robbery, or. theft from a person, so long as it does not
‘involve walking to the scene, would fall under federal jurisdiction. If Petitioners
took a bus, a train, an Uber, or even a bike, either to or from a robbery in this brave
new world, jurisdiction for federal prosecution would lie. The statute, and the

Constitution requires morel.

It is telling that the Government itself did not seek to rely upon the vehicle for
jurisdictional support at trial. Rather, they argued to the jury that, the month after

the home invasion, when the Petitioners’ attempted to pawn some of the Spoons’

1 Because the federal kidnapping statute does not itself regulate interstate
commerce, the effect on commerce must be “substantial.” United States v. Lopez, 514
U.S. 549, 562, 115 8. Ct, 1624, 1631, 131 L. Ed. 2d 626 (1995),
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items, the crime was completed. However, this Court has held that federal
kidnapping is a “unitary crime,” a crime which ends when “the victim is free." United
States v. Rodriguez-Moreno, 526 U.S. 275, 281, 119 8. Ct. 1239, 1244, 143 L. Bd. 2d
388 (1999). Thus, Petitioners’ use of a pawn shop, three weeks after the victim was
free, simply could not satisfy the interstate commerce element on uncontroverted
facts in the record.

In sum, the kidnapping statute requires that, to utilize the “instrumentalities
of commerce” element, the instrumentality must have played some active role in the
offense itself such that the impact on interstate commerce was substantial. Lopez,
514 U.S. 549 at 562, Petitioners’ use of a vehicle to drive to the scene of the home

invasion does not meet this element. Petitioners’ convictions must be vacated.

3. The plain language of the statute requires the person to be “held for”
“ransom, reward or otherwise”

18 U.8.C. § 1201(a) requires that the victim be held “for ransom or reward or
otherwise.” The Sixth Circuit determined that where a home invasion victim is
bound and property taken from them, this qualifies as being held “otherwise,”
sufficiently to satisfy this element. However, Congress did not have such conduct in
mind when promulgating 18 U.S.C. § 1201.

“In determining the meaning of a statutory provision, ‘we look first to its

language, giving the words used their ordinary meaning.” Artis v, D.C, -- U8, -,
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138 8. Ct. 594, 603 (2018) (internal citation omitted). “lO]ur inquiry into the
meaning of the statute's text ceases when ‘the statutory lvanguage is unambiguous
and the statutory scheme is coherent and consistent.” Matal v. Tam, 137 S. Ct. 1744,
1756, 198 L. Fd. 2d 366 (2017), citing Barnhart v. Sigmon Coal Co,, 534 1.8, 438,
450, 122 S.Ct. 941, 151 L.Ed.2d 908 (2002). A court is to start with the assumption
that the ordinary meaning of the statutory language expresses Congress’ intent.
Marx v. General Revenue Corp., —U.S.—, 133 8. Ct. 11686, 1173 (2013).

The plain language of 18 U.8.C. § 1201(a) clarifies that Congress intended to
capture offenses where a victim was be held in exchange for a thing of value.
“Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, abducts, or carries
away and holds for ransom or reward or otherwise any person ....” The “person”
must be “held” for “ransom or reward or otherwise.” |

The Sixth Circuit’s reading, however, disconnects the holding of the person for
the ransom or reward. According to the Sixth Circuit, any time a person is detained,
and property taken from them, this qualifies as a federal kidnapping, This limited
reading of the statute would violate at least two rules of statutory construction. The
first, noscitur a socizs, informs this Court that “a word is known by the company it
keeps.” McDonnell v. United States, --- U.S. ---, 136 8. Ct. 2355, 2368 (20186).
Second, a “cardinal principle’ of interpretation that courts ‘must give effect, if
possible, to every clause and word of a statute.” Loughrin v. United States, 573 U.S.

351, 858, 134 8. Ct. 2384, 2390, 189 I.. Tid. 2d 411 (2014). The Sixth Circuit’s
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interpretation reads out of the statute “holds for” as the actus reas for the “ransom
reward or otherwise.” The plain language of the statute clarifies, however, that this
connection is required.

The Sixth Circuit’s reading of the statute also divorces the “otherwise” from
the holding of the victim. Although Congress intentionally added “otherwise” to the
statute {which had previously only contained the phrases ransom or reward), this
addition was to capture those unusual situations where the victim was not be held

- for money, but for some other purposé, such as where a police officer is used as a
hostage to evade capture. Gooch v, United States, 297 U.S. 124, 125, 56 S. Ct. 395,
396, 80 L. Ed. 522 (1936). I’p was not intended to read out the connection between
holding the victim and demanding something in return.

“The Court's role [ ] is not to substitute its judgment for that of Congress.”
Shelby Cty., Ala. v. Holder, 570 U.S. 529, 570, 133 S. Ct. 2612, 2638 (2013). “When
interpreting Congress's work in this arena, no less than any other, our charge is
usually to ascertain and follow the original meaning of the law before us.” MeGirt v,
Oklahoma, --- U.8. ----, 140 S. Ct. 2452, 2468, 207 L. Ed. 2d 985 (2020). Congress did
not intend 18 U.8.C, § 1201 to capture the conduct present here, a state home

invasion style robbery. Petitioners’ convictions must be vacated.
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CONCLUSION
Petitioners Small and Johnson request this Court grant certiorari, reverse the

Sixth Circuit’s decision, and vacate the convictions.

Respectfully submitted,
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OPINION

SILER, Circuit Judge. Defendants Josh Small and Joni Johnson were both convicted and
sentenced under the Federal Kidnapping Statute. In this consolidated appeal, Small and Johnson
raise several issues, including insufficiency of the evidence under the Federal Kidnapping
Statute, improper advice to the jury, failure to held an evidentiary hearing on a pro se motion by

Small, and unreasonable sentences.

This case presents an atypical application of the Federal Kidnapping Statute. Thus, the
most significant issue is whether the conduct by the defendants violated the kidnapping statute.
Because they did not transport the victim across state lines, the defendants claim that under
the statute, there must be more interstate activity other than traveling into another state.
We AFFIRM.

In 2018, Small and Johnson were indicted for aiding and abetting a kidnapping and
conspiracy to commit kidnapping in violation of 18 U.S.C. §§ 1201(a)(1), {c). At trial, Linda
Spoon, a sevenfy—three—year-old resident of Tennessee, testified that she was home alone when
she noticed a black Chevrolet Malibu pull into her driveway. Two individuals who Spoon later
identified as Small and Johnson ran into her house. Small pointed a gun at Spoon, He then gave

the gun to Johnson, who continued to hold Spoon at gunpoint while Small ransacked the home,

During the robbery, Small and Johnson bound Spoon’s feet and hands together with
computer and phone cords. Small looked down Spoon’s shirt in search of a Life Alert necklace.
He took valuable items in the residence including Spoon’s jewelry, firearms, knives, cellphones,
cash, medicine, and other items and placed them info a pillowcase. Spoon was held captive in
her residence by the defendants for about twenty to twenty-five minutes before they drove away

in the Chevrolet. After the defendants left, Spoon freed herself and called the authorities.
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Spoon gave the police a description of her assailants and the car they were driving,
Logan Addair, a deputy sheriff in Mercer County, West Virginia, testified at trial that he had
received several reports from other departments in Tennessee and West Virginia regarding
similar home invasions involving the same vehicle and description of a female and male,
Thereafter, Mercer County Sheriff’s Department received an anonymous tip that the defendants
were driving a black sedan with an out-of-state registration. Addair then proceeded fo contact

pawn shops in Mercer County in regard to the defendants.

Addair was able to obtain surveillance footage of Small entering and exiting one of the
pawn shops where he pawned several knives. Later that day, Addair learned that Small had an
active warrant for his arrest in Tennessee. Subsequently, police located the black Chevrolet
operated by the defendants in West Virginia and arrested Smail. During a search of the vehicle,
officers located several items including jewelry, women’s clothing, and a receipt that included a
Knoxville, Tennessee address, date, and Johnson’s name. While Small was being arrested,
Johnson fled in a white Ford truck. The police later found the truck, which was purchased by
Small in Knoxville, Tennessee, but Johnson was not found in the vehicle. Two days later, the

police located and arrested Johnson,

At trial, after the government rested its case, both defendants moved for judgment of

acquittal under Federal Rule of Criminal Procedure 29. The district court denied the motions.

During jury deliberations, the jury sent a note to the court that asked for the definitions of
the terms “confined,” “seized,” and “abducted.” The United States suggested that the court
- provide the jury with a dictionary definition for each of the words. Johnson’s counsel agreed
with the government’s proposal. Small’s counsel first notified the court that he had no objection
in providing dictionary definitions to the jury, but later recommended that the court tell the jury
to use the ordinary and natural understanding of the terms. After finding that the proposed
definitions would riot prejudice either party since they were simple and common sense, the court
provided the jury with the Merriam-Webster dictionary definitions of the three words. Shortly

afterwards, the jury returned a verdict of guilty on both counts for each defendant.
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The probation office prepared presentence reports (“PSRs”) for both appellants. Small’s
PSR calculated a base offense level of 32 and added a two-level enhancement for the use of a
dangerous weapon and a two-level vulnerable-victim enhancement. Since Small’s total offense
level was 36 with a criminal history category of 1V, the court calculated his recommended
guidelines range to be 262 to 327 months’ imprisonment. Johnson’s PSR assigned the same total
offense level of 36. With a criminal history category of III, the court calculated her

recommended guidelines range of 235 to 293 months,

Both defendants’ PSRs also included six other uncharged crimes that Small and Johnson
were suspected of committing. These crimes were similar to the offense in this case, consisting
of allegations of kidnappings and home invasion robberies of elderly victims in West Virginia
and Tennessee. Prior to sentencing, the government filed a motion for an upward variance as to
both defendants. In support of the motion, the government presented testimony at sentencing in

regard to four of the uncharged crimes listed in the PSRs.

Despite defendants’ objections, the district court found by a preponderance of the
evidence that the information regarding the other uncharged crimes was sufficiently reliable,
pursuant to United States v. Sifverman, 889 F.2d 1531 (6th Cir. 1989). It also sustained
defendants’ objections to the two-level vulnerable victim enhancement. Subsequently, the court
recalculated Small’s guideline range as 210 to 262 months and Johnson’s guideline range as 188
to 235 months, After considering the 18 U.S.C. § 3553(a) factors, the court granted the
government’s request for an upward variance and sentenced Small to 360 months’ imprisonment

and Johnson to 300 months’ imprisonment.

i

Defendants raise four issues on appeal. First, they argue that the government failed to
prove all of the elements necessary to convict them of federal kidnapping. Second, they argue
that the district court erred when it provided the jury dictionary definitions of the words
“confined,” “seized,” and “abducted” in response to a jury question. Third, Small contends that

the district court deprived him of an evidentiary hearing for his pro se suppression claims.
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Finally, both defendants argue that their sentences are procedurally and substantively

unreasonable.
A,

Sufficient Evidence. First, defendants contend that the evidence presented at trial was
insufficient to establish that they kidnapped or conspired to kidnap Spoon. Specifically, they
assert that the government failed to prove beyond a reasonable doubt that Spoon was held for
“ransom or reward” and that defendants tra\;eled in or used an instrumentality of interstate

commierce in committing or in furtherance of the offense.

Standard of Review. This court reviews de novo whether sufficient evidence supported
defendants’ convictions, United Srafes. v, Fisher, 648 F.3d 442, 450 (6th Cir. 2011). We
consider “whether, after viewing the evidence in the light most faverable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond a reasonable

doubt.” Jackson v. Virginia, 443 1.5, 307, 319 (1979).

The Federal Kidnapping Statule.

(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, abducts, or
carries away and holds for ransom or reward or otherwise any person, except in
the case of a minor by the parent thereof, when—

(1) the person is willfully transported in interstate or foreign commerce,
regardless of whether the person was alive when transported across a State
boundary, or the offender travels in interstate or foreign commerce or uses the
maii or any means, facility, or instrumentality of interstate or foreign commerce in
committing or in furtherance of the commission of the offense[]

commits the crime of kidnapping, 18 U.S.C. § 1201(a).

Ransom or Reward or Otherwise. Small and Johnson first argue that the government
failed to establish that the victim was held for “ransom or reward or otherwise,” a necessary
element of a kidnapping offense. Defendants maintain that they did not receive a reward during
the time Spoon was confined; instead, the only reward they received was cash from the stolen

items they pawned eighteen days later. 1n opposition, the government correctly indicates that the
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defendants seized and confined Spoon “so they could loot Spoon’s home, steal her valuables, and

evade arrest.”

In relevant part, 18 U.S.C. § 1201(a) makes it a crime to unlawfully “confine [] . . . and
hold{] for ransom or reward or otherwise” any person. The “otherwise” language in the statute is
interpreted broadly. United States v. Sensmeier, 2 ¥, App’x 473, 476 (6th Cir, 2001) (citing
Gooch v. United States, 297 U.S. 124, 127-28 (1936)). Congress intended the statute to apply to
persons who had been held “not only for reward, but for any other reason.” J[d. (citation
omitted). “In other words, ‘otherwise’ includes any objective of a kidnap[pling which the
defendant may find of sufficient benefit to induce him to commit the kidnap[pling. The
defendant need only hold the victim for some purpose of his own.” Id. (internal quotation and
citations omitted); see also United Stafes v. Zuni, 273 F. App’x 733, 741 (10th Cir. 2008)
(18 U.8.C. § 1201 requires “that the victim be (1) held against his or her will (2) for some benefit
to the captor” (quoting United States v. Gabaldon, 389 F.3d 1090, 1094 (10th Cir. 2004)). Thus,
to satisfy the requirement, it is sufficient for the government to show that the defendant acted for

any reason which would in any way be of benefit. Gooch, 297 U.S, at 128.

The government proved through testimony that Small and Johnson seized and confined
Spoon by holding her at gun point and binding her wrists and ankles together while they stole her
personal property. Since she was confined against her will, Spoon could not ¢all the police or
resist in any way. In light of courts’ broad interpretation of this element, defendants’ actions
resulted in an immediate benefit that would be included in the term “otherwise.” See, e.g.,
United States v. Baker, 419 F.2d 83, 89 (2d Cir. 1969) (holding that the “for ransom or reward or
otherwise” element contained in 18 U.5.C. § 1201(&) is satisfied where the defendant’s “ultimate

purpose sought to be furthered by [the] kidnap[pling is theft”).

Here, the government presented ample evidence that the victim was seized and confined
in order to enable the defendants to steal the victim’s possessions and escape without any
interference or resistance. Therefore, a reasonable jury could find that Small and Johnson
achieved “some purpose of [their] own.” Semsmeier, 2 F. App’x at 476. That purpose is
sufficient to satisfy the requirement of the statute. In addition, the defendants were able to

receive material and monetary rewards during the victim’s confinement since they took Spoon’s
g y p
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valuable items and cash. The stolen property was a benefit to the defendants at the time of the
kidnapping regardless of whether they received monetary gain for such items eighteen days later,

Based on this evidence, we conclude that the “ransom or reward or otherwise” element was met.

Interstate Commerce. Small and Johnson next argue that the government failed to prove
that they traveled in or used an instrumentality or means of inferstate commerce in furtherance of
the offense. They assert that the government presented evidence to the jury that only proves
defendants merely traveled across state lines at some point in time but did not prove that they

traveled in interstate commerce in committing or in furtherance of the kidnapping,.

In 2006, Congress amended the Federal Kidnapping Act. Adam Walsh Child Protection
and Safety Act of 2006, Pub. .. No. 109-248, 120 Stat. 616 (codified at 18 U.S.C.
§ 1201¢a)(1)). Previously, the statute only applied when the kidnapped person was transported in
interstate commerce. Now, it applies when “the offender travels in interstate or foreign
commerce or uses the mail or any means, facility, or instrumentality of interstate or foreign
commerce in committing or in furtherance of the commission of the offense” 18 U.S.C.
§ 1201{a)(1) (emphasis added). Thus, the additional language expanded federal jurisdiction to
reach kidnappings in which the defendant crosses state lines or channels or facilities of interstate
commerce wete used to commit the crime, even when the physical kidnapping occurred within

the borders of a single state. See id.

Here, the government proved that Small and Johnson traveled from West Virginia to
Tennessee no later than June 29, 2018, Spoon testified that on June 30, 2018, the defendants
pulled into her driveway at her home in Rocky Top, Tennessee driving a black Chevy. Smail
and Johnson invaded Spoon’s home, held her at gunpoint, bound her ankles and wrists,
ransacked her home, and stole various items and cash within her home. When they were
finished, ‘they left Spoon tied up and escaped in their car. Thereafter, the defendants traveled

back to West Virginia and pawned off Spoon’s stolen property.

Since sufficient evidence proves that the defendants used a rental car to cross state lines,
travel to Spoon’s home, and escape the scene of the crime, a reasonable jury could conclude that

the interstate commerce element is met. See United States v. Ballinger, 395 F.3d 1218, 1226
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(11th Cir. 2005) (“Instrumentalities of interstate commerce . . . are the people and things
themselves moving in commerce, including automobiles . . . "), United States v. Bishop, 66 F.3d

569, 588 (3d Cir. 1995) (“[M]Jotor vehicles are the quintessential instrumentalities of modern
interstate commerce” (internal quotation marks omitted)). Further, a reasonable jury could also -
conclude that the defendants used the rental car to facilitate and carry out the actions of the
“kidnapping.  Johnson and Small do not deny that cars and pawn shops qualify as
instrumentalities of interstate oommérce. Rather, they suggest that such use or travel was too

attenuated from the alleged kidnapping to create a nexus to interstate commerce.

But they frequently used the same rental car throughout the robbery and kidnapping at
issue. They used that car to travel from West Virginia to Tennessee shortly before the crime.
They also used the same car to travel directly to Spoon’s residence and park in her driveway.
Even if we were to conclude that at the time defendants used the car, the plan was fo comunit
only robbery, the defendants used the car to escape the scene of the crime while she was
confined. A reasonable jury could conclude that the frequent use of the rental car was not
“casual and incidental” to the kidnapping, but an important tool for the conspirators to effectuate
their activities in the commission of the crime. Therefore, the government was able to
sufficiently prove that Small and Johnson traveled in interstate commerce and used 2 means and

instrumentality of interstate commerce in furtherance of the crime.

Johnson further argues that defining this type of activity as federal kidnapping “would
result in an unconstitutional expansion of federal power under the Commerce Clause.” Contrary
to this view, this is the sort of conduct that may be regulated under Congress’ well-established
power to forbid or punish the use of the channels and instrumentalities of interstate commerce
“to promote immorality, dishonesty or the spread of any evil or harm to the people of other states
from the state of origin,” Brooks v. United States, 267 U.S. 432, 436 (1925). The Commerce
Clause contemplates congressional efforts “to keep the channels of interstate commerce free
from immoral and injurious uses.” Heart of Ailanta Motel, Inc. v. United States, 379 U.S. 241,
256 (1964) (quoting Ceanninetti v. United States, 242 U.S. 470, 491 (1917)). An act that promotes
harm, not the harm itself, is all that must occur in commerce to permit congressional regulation.

See Brooks, 267 U.S. at 436.
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Conspiracy. Defendants also argue that the government failed to prove that Small and
Johnson conspired to violate the kidnapping statute. Johnson indicates that the government did
not present any evidence of an agreement between the defendants or any conduct of conspiracy
beyond the allegations of the home invasion, Further, defendants incorporate the same
arguments as above that their conduct did not constitute a federal crime of kidnapping, and

therefore, the conspiracy conviction must be overturned.

To prove a conspiracy to kidnap under § 1201(c), the government must show: “(1) the
existence of an agreement to violate the law; (2) knowledge and intent to join the conspiracy; and
(3) an overt act constituting actual participation in the conspiracy.” United States v. Blackwell,
459 ¥.3d 739, 760 (6th Cir. 2006). Just as the existence of a conspiracy “may be inferred from
circumstantial evidence, a defendant’s knowledge of and participation in a conspiracy also may
be inferred from his conduct and established by circumstantial evidence.” United States v.
Conafser, 514 F.3d 508, 518 (6th Cir. 2008),

An agreement between Small and Johnson can be inferred from their actions. Johnson’s
argument assumes that proof of communications between defendants were necessary in order to
establish an agreement to kidnap the victim when all that is required is evidence of “a tacit or
material understanding among the parties.” United States v. Henley, 360 F.3d 509, 513 (6th Cir.
2004) (quoting United States v. Pearce, 912 F.2d 159, 161 (6th Cir. 1990)). Evidence presented
at trial shows that Johnson and Small worked in concert to invade Spoon’s homé, hold her at
gunpoint, and tie her up in order to steal her valuables. It can be inferred from defendants’
actions that both individuals realized the purpose and result of their actions. Johnson followed
Small’s instructions in holding Spoon at gunpoint and tying her up, while Small was able to
ransack her home and steal her valuables. After they were finished, they did not release Spoon;
instead, they escaped in the rental car while she was still confined against her will. These facts
together are sufficient to prove that Small and Johnson were in agreement in the comunission of

the offense. We affirm the district court’s kidnapping convictions as to both defendants,
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B.

Response to Jury Question. During jury deliberations, the jurors sent a note to the court
asking for the definitions of the terms “confined,” “seized,” and “abducted.” In response, the
~government pointed the court to the Sixth Circuit Pattern Jury Instructions, which state that a
court should “tak[e] pains to adequately explain the point that obviously is troubling the jury.”
The United States suggested that the court provide the jury with dictionary definitions of the
three terms. After taking the United States’ suggestion under advisement, the district court
instructed the jury as follows:
Federal law does not specifically define those words in this context, but the
parties have agreed to offer you the following definitions which are essentially
from Merriam-Webster dictionary. Those definitions are as follows: The word
“confine” means to either hold within a location or to keep within limits. The
word “seize” means to take or lay hold suddenly or forcibly. The word “abduct”
means to seize and take away a person by force. Now, keep in mind that you
should consider what I have just said, together with all the other instructions that I

gave you earlier. All of those instructions are important and you should consider
them together as a whole,

Defendants argue that the supplemental jury instructions were etroneous or an abuse of

discretion because they denied them a fair trial and were substantially prejudicial to them,

Standard of Review. Generally, “[t]his court reviews a district court’s ‘actions in
responding to questions from the jury” for abuse of discretion,” United States v. Davis, 490 F.3d
541, 548 (6th Cir. 2007) (quoting United rStafeS v. August, 984 F.2d 705, 712 (6th Cir. 1992) (per
curiam)). “A jury instruction which states the law with substantial accuracy and fairly submits
the issues to the jury will not provide grounds for reversal.” Clarksville-Montgomery Cnty. Sch.
Sys. v. US. Gypsum Co., 925 ¥.2d 993, 1003 (6th Cir. 1991). Judgment will be reversed “only if
the instructions, viewed as a whole, were confusing, misleading, or prejudicial.” Beard v.

Norwegian Caribbean Lines, 900 F.2d 71, 72-73 (6th Cir. 1990).

in this case, however, the defendants failed to make a proper objection at trial to the
district court’s response to the jury’s question about the meaning of the words as used in the jury
instructions, See United States v. Ray, 803 F.3d 244, 27778 (6th Cir. 2015), Johnson’s counsel

clearly stated on the record that he had no objection to the use of the government’s proposed
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dictionary definitions in response to the jury question. Even though Small’s counsel was not as
clear, he did not specifically object to the use of such proposed definitions and, therefore, we do

' For that reason, we will not reverse the

not construe his statements as a proper objection.
defendants’ convictions on this basis unless the instructions amounted to plain error. See Fed. R,
Crim, P, 30(d) & 52(b). “In the context of challenges to jury instructions, plain error requires a
finding that, taken as a whole, the jury instructions were so clearly erroneous as to likely produce
a grave miscatriage of justice.” United States v. Newsom, 452 F.3d 593, 605 (6th Cir, 2006)

(internal quotation marks, citation, and alteration omitted).

The trial court is entitled to exercise its discretion in deciding how best to respond to
inquiries made by the jury during its deliberations. See United States v, Nunez, 889 F.2d 1564,
1568 (6th Cir. 1989). “When a jury secks clarification of particular issues . . . the judge should
clear away its difficulties with ‘concrete accuracy.”” Id. (quoting Boellenbach v. United States,
326 U.S. 607, 612--13(1946)). In United States v. Giacalone, this court made clear that a
supplemental instruction is one that goes beyond reciting what has previously been given; it is
not “merely repetitive.” 588 F.2d 1158, 1166 (6th Cir. 1978). The propriety of a supplemental
instruction must be measured “by whether it fairly responds to the jury’s inquiry without

creating . . . prejudice.” Id.

When a statutory term is undefined, such as the questioned terms in the case at hand,
coutts give it the “ordinary meaning.” United States v Santfos, 553 U.S. 507, 511 (2008). To
ascertain ordinary meaning, courts often turn to dictionary definitions for guidance. /4. (noting
the term “proceeds” can be defined through dictionary definitions as either “receipts” or
“profits™). Several other circuils have taken this same approach in regard to jury instructions and

responses to jury questions.? Here, Congress did not define “confined,” “seized,” or “abduct” in

‘1First, Small’s counsel stated, “I agree with using a dictionary definition for these three words that they
have asked the definition for.” Later on, he stated, “there [are] a thousand cases out there that say if the word is not
defined, we're to use the ordinary and natural meaning, I think that’s closer to what . . . this Court is supposed to
direct them to do. But other than that, I have no objection.”

2See, e.g., United States v. Snyder, 189 F.3d 640, 646 (7th Cir. 1999) {(finding that the court’s providing of
the dictionary definition of the term *sale’” to inciude the term “trade™ was proper after the jury sent the judge a note
asking whether trading was considered selling); United States v. Romero, 57 ¥.3d 565, 572-73 (7th Cir, 1995)
(supplemental instruction responding to jurors’ request for definition of “possess” was proper, where it accurately
stated the law and where the district court “took pains to avoid highlighting the instruction by reminding the jury
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the Federal Kidnapping Statute so we must give the terms their ordinary meaning, and as the
district court determined, a dictionary was the best resource. See Keeley v. Whitaker, 910 F.3d
878, 882 (6th Cir, 2018); Unired States v. Grant, 636 F.3d 803, 810 (6th Cir. 2011) (en banc).

Defendants’ main argument is that a jury’s reliance upon dictionary terms during
deliberations is error. They rely upon cases such as United States v. Gillespie, 61 F.3d 457 (6th
Cir. 1995), and United States v. Griffith, 756 F.2d 1244 (6th Cir, 1985). However, as the
government correctly points out, those cases are distinguishable from this case because they
involve the jury’s unauthorized use of a dictionary. Here, the jury requested specific definitions
of terms in the statuté, and the court answered their question by reading the dictionary definitions
of those terms. Hence, the jury’s use of a dictionary was authorized, and the court addressed the
jury’s request with the parties by hearing their preferences before instructing the jury. Thus, the

district court did not plainly err in using dictionary definitions of the undefined terms.

Furthermore, the supplemental instruction was a correct statement of the law. As the
district court correctly concluded, the Merriam-Webster dictionary definitions of these three
terms were simple and common sense. Defendants argue that the jurors should have been free to
use their common sense, either suggesting that the instruction was unnecessary or that the
definitions were not ordinary and plain meaning. However, they point to no authority suggesting
that the definitions provided by the district court are not proper definitions of the terms or that
they inappropriately distort their meanings under the statute. Nor do they give any other
definitions that the court could have used. In their replies, appellants cite to United States v. Hill,
963 F.3d 528, 536 (6th Cir. 2020), wherein this court defined the term “abduct” as moving a
victim from the location of the offense. As this is not much different from the dictionary
definition given of the term, this slight change was not prejudicial to the defendants., Further, the
term “abduct” did not apply to defendants’ actions since the government did not argue that they
moved the victim. Instead, the government argued that the defendants seized and confined the

victim within her home., Because no other courts have defined “seized” or “confined” in the

that i¢ ‘shouldr’t make its determination based on what one instruction says™); United States v, Lopez, 590 F.3d
1238, 1248 (11th Cir. 2009) (concluding that the district court did not err in using dictionary definition to define
“encourage” in § 1324(a)(1)(A)(iv) and including “to help” in the definition did not “render . . . superfluous” the
other two subsections of § 1324). '
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context of the statute, and the instruction did not alter an element of the kidnapping offense but
merely clarified, at the jury’s request, the actions that fall under kidnapping, the instruction

correctly stated the law.

Finally, the supplemental instruction was non-prejudicial, much less a grave miscarriage
of justice, because the inclusion of the dictionary definitions cleared up the jury’s confusion and
ensured that the importance of the terms would not be diminished. Johnson contends that she
was substantively prejudiced by the supplemental instructions but does not explain any facts that
give rise to this conclusion. She suggests that the fact that the jury found defendants guilty
shortly after they were given the supplemental instructions proves she was prejudiced. But this
is not enough by itself to show that a defendant was prejudiced. Viewed as a whole, the district
court’s original jury instructions and its supplemental instructions were not confusing,

misleading, or prejudicial. See United States v. Young, 553 F.3d 1035, 1050 (6th Cir. 2009).
C.

Failure to Hold Evidentiary Hearing. Small raises one individual issue. He argues that
the district court erred by not holding an evidentiary hearing regarding his arrest warrant and
alleged Brady issues. Prior fo trial, Small filed a pro se “Motion for Ineffective Assistance of
Counsel.” The district court held a hearing on this motion. During the hearing, Small claimed
that his counsel was ineffective for failiﬂg to file a motion to suppress because he was arrested
without a valid warrant and he was beaten by the arresting officers. He also stated that Brady
material was being withheld from him. Since Small and his counsel could not work out their
issues, the district court replaced Small’s counsel. Even with new counsé[, Small himself raised

these issues to the court again at the end of the trial and during his sentencing hearing.

However, neither of Small’s attorneys filed a motion to suppress or a motion for Bradly
materials. “It is well settled that there is no constitutional right to hybrid representation.” United
States 1I}. Cromer, 389 F.3d '662, 681 n.i2 (6th Cir. 2004). Moreover, Eastern District of
Tennessee Local Rule 83.4(c) states that a defendant may not represent himself pro se after

appearance of counsel unless the court has issued an order of substitution. The court may,
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however, in its discretion, “hear a party in open court, notwithstanding the fact that the party is

represented by an attorney.” Id.

In light of the procedural history, it can be concluded that Small waived his right fo
appeal the absence of an evidentiary hearing regarding his arrest warrant and alleged Brady
issue. In New York v. Hill, the Supreme Court noted that it has, “in the context of a broad array
of constitutional and statutory provisions, articulated a general rule that presumes the availability

3

of waiver,” even when that waiver involves “the most basic rights of criminal defendants.”
528 U.S. 110, 114 (2000) (quotations omitted). The Court has offered extensive overviews of
the principles differentiating defense rights that counsel may waive or forfeit for tactical
purposes and fundamental rights, which a criminal defendant must personally waive. Id. at 114—

15; Gonzalez v. United Stafes, 553 U.S. 242, 25051 (2008}.

Due to the nature of Small’s suppression claims, these decisions constitute the type of
trial management decisions that can be determined and thus, waived by the lawyer. Each of
Small’s attorneys chose not to pursue an evidentiary hearing in regard to the alleged invalid
arrest warrant or Brady issues. Since “the lawyer has—and must have—full authority to manage
the conduct of the trial . . . decisions by counsel are generaily given effect as to what arguments
to pursue, what evidentiary objections to raise, and what agreements to conclude regarding the
admission of evidence.” Hill, 528 U.S. at 115 (citations and quotations omitted). Thus, the
district court was not required to have a hearing on such issues. As a result, the district court’s
response was sufficient, and it did not need to hold anothet hearing in light of Small’s pro se

claims without further motions or objections from his counsel.

In the alternative, most claims of ineffective assistance of counsel are not suitable for
review on direct appeal. “[Flor a criminal defendant in federal custody a motion under 28 U.S.C.
§ 2255 is generally the preferred mode for raising a claim of ineffective assistance of counsel.”
United Stafes v. Ferguson, 669 F.3d 756, 762 (6th Cir, 2012), We rarely consider ineffective
assistance claims on direct appeal because the record is incomplete or inadequate. Id. That is
true here as well since Small’s challenges all focus on counsels; failure to make certain

arguments. See English v. Romanowski, 602 F.3d 714, 726-30 (6th Cir, 2010) (evaluating the
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reasonableness of counsel’s strategic choices to determine whether counsel provided ineffective

assistance).

Small’s underlying claims of ineffective assistance of counsel rely on facts outside the
record and are not ripe for decision on this direct appeal. Because the court cannot teil from the
record whether trial counsel was ineffective or following sound strategy, we “leave this issue to
be decided in the first instance in post-conviction proceedings.” United States v. Bradley,

400 ¥.3d 459, 462 (6th Cir. 2005).
D.

Reasonable Sentences, Defendants challenge their sentences as both procedurally and
substantively unreasonable. “[W]e review the reasonableness of a sentence under the deferential

abuse-of-discretion standard.” Unifed States v. Zobel, 696 F.3d 558, 566 {6th Cir. 2012},

Procedurally Reasonable. Small and Johnson claim that their sentences, which included
an upward variance, are procedurally unreasonable because the district court relied upon
unproven and unreliable related crimes. The thrust of defendants” argument is that the district
court did not find by a preponderance of the evidence that Small and Johnson had committed the
home invasions and kidnappings alleged in the PSR. In support, the defendants argue that the
district court improperly shifted the burden fo the defendants to disprove the facts set out in their

PSRs.

“In reviewing for procedural reasonableness, a district court abuses its discretion if it
comiits a significant procedural error, such as failing to calculate (or improperly calculating) the -
Guidelines range, treating the Guidelines as mandatory, failing to consider the § 3553(a) factors,
selecting a sentence based on clearly erroneous facts, or failing to adequately explain the chosen
sentence—including an explanation for any deviation from the Guidelines range.” United States

v. Johnson, 640 F.3d 195, 201-02 (6th Cir. 2011) (intetnal quotation marks omitted).

At sentencing, “[t]he government bears the burden to establish enhancement factors,
where contested.” Sifverman, 889 F.2d at 1535, “The preponderance of the evidence standard

applies to contested facts in sentencing proceedings.” Id. Rule 32 dictates when a district court
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must make such factual findings. For sentencing matters that are undisputed, the court “may
accept any undisputed portion of the presentence report as a finding of fact.” Fed. R. Crim. P.
32()(3)(A). Not so, however, for matters in dispute. “[Flor any disputed portion of the
presentence report or other controverted matter,” the court “must . . . rule on the dispute or
determine that a ruling is unnecessary,” Fed., R. Crim, P. 32(i)(3)(B). Therefore, in assessing
whether the district court complied with Rule 32 in considering the uncharged crimes of similar
home invasions and kidnappings, we ask first whether defendants disputed the use of such
relevant conduct. Unifed States v. Mack, 817 F, App’x 176, 177 (6th Cir. 2020). “If so, we then
ask whether the court ruled on the disputed issue.” Id.

In assessing whether an issue is in dispute at sentencing, we generally i'elelii'e a defendant
to “produce some evidence that calls the reliability or correctness of the alleged facts into
question,” United States v, Cover, 800 F.3d 275, 278 {6th Cir. 2015) (per curiam) {quoting
United States v, Lang, 333 F.3d 678, 681 (6th Cir. 2003)). That evidence typically must be
“more than a [defendant’s] bare denial.” Id (quoting Lang, 333 F.3d at 681). “A defendant
cannot show that a PSR is inaccurate by simply denying the PSR’s truth . . . he must produce
some evidence that calls the reliability or correctness of the alleged facts into question.” United

States v. Adkins, 729 F.3d 559, 570 (6th Cir. 2013) (quoting Lang, 333 F.3d at 681).

Here, the government presented testimony at sentencing that carroborated the factual
allegations in the PSR regarding four of the related home invasions. The district court found that
the information contained in the PSRs had sufficient indicia of reliability. The court also found
by preponderance of the evidence that Small and Johnson were involved in the home invasions
described in the PSRs and at sentencing. As to the crimes against the victims, Hale and Philips,
described in the PSR, the government did not present testimony at sentencing. But the court -
found that since the defendants only denied the facts and allegations as laid out in their
respective PSRs regarding these two victims and did not produce any evidence to contradict the

allegations, it was entitled to rely on the facts in the PSR when sentencing the defendants.

While denying that they committed any of the other uncharged kidnappings and home
invasions, defendants failed to offer any evidence to corroborate their claim. The government,

on the other hand, presented testimony at sentencing regarding four of the other uncharged
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crimes, including victim impact statements. Faced with nothing but defendants’ bare denials, the
district court was fiee to “rely entirely on the PSR” findings at sentencing. AMack, 817 F. App’x
at 178 (finding that the district court properly relied on the PSR where the defendant made “bald
assertions™ and “failed to produce any evidence™); Cover, 800 F.3d at 27879 (finding that a bare
denial of the “accuracy of {a PSR] statement” did not place the issue in dispute where defendant
“produced nothing to contradict any of the evidence in the presentence report” that justified the

enhancement).

Even if the defendants introduced evidence supporting their challenges to the PSRs, a
review of the record indicates that there is sufficient evidence that they were involved in the
uncharged crimes. The six other kidnappings and home invasion robberies were against elderly
victims in West Virginia, Virginia, and Tennessee. Spoon, the victim in this case, was attacked
on June 30, 2018, and the other alleged crimes occurred between June 14 and July 17, 2018. The
other crimes were also very similar to the crime against Spoon—they targeted elderly victims,
drove a black Chevrolet, checked for a Life Alert necklace, ransacked the home, held the victim
at gunpoint, stole valuables and pawned them in West Virginia. Accordingly, the district court

did not err relying on the PSRs’ findings regarding the related uncharged crimes.

Substantively Reasonable. The border between procedural and substantive
reasonableness can be blurry, and the analysis often overlaps. United States v. Herrera-Zuniga,
571 F.3d 568, 579 (6th Cir. 2009); see also Unifed Stafes v. Adams, 873 F.3d 512, 520 (6th Cir,
2017) (expiﬁining that “[t]he determination of what falls in the procedural versus substantive
prong of {the sentencing)] analysis, however, ‘is not fully settled within our [clircuit’ (citation
omitted)). Here, the overlap is prevalent Defendants’ substantive arguments mirror their
procedural arguments—i.e., the district court relied on allegation not proven by a preponderance
of the evidence, in deciding fo sentence them to an above the guidelines-range senfence, We
have ruled, however, that whether a district court impropetly relied on erroneous information or
assumptions in fashioning a sentence relates to the procedural reasonableness of the sentence.
United States v. Parrish, 915 F.3d 1043, 1047 (6th Cir. 2019). Thus, although the defendants

package this burden of proof and lack of sufficient evidence argument as a challenge to both the
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procedural and substantive reasonableness of their sentence, it only contests the procedural

aspect. And in any event, as discussed above, the record does not substantiate those claims.

The substantive reasonableness inquity determines if the length of a sentence conforms
with the sentencing goals set forth in 18 U.S.C. § 3553(a) and asks whether the district judge
“‘abused his discretion in determining that the § 3553(a) factors supported’ the sentence
imposed.” Holguin-Hernandez v. United States, 140 S. Ct, 762, 766 (2020) (quoting Gall v.
United States, 552 U.S. 38, 56 (2007)). “A sentence may be considered substantively
unreasonable when the district court selects a sentence arbitrarily, bases the sentence on
impermissible factors, fails fo consider relevant sentencing factors, or gives an unreasonable
amount of weight to any pertinent factor.” Conarser, 514 F.34d at 520, Furthermore, “[flor a
senience to be substantively reasonable, ‘it must be proportionate to the seriousness of the
circumstances of the offense and offender, and sufficient but not greater than necessary, to
comply with the purposes’ of § 3553(a).” United States v. Vowell, 516 F.3d 503, 512 (6th Cir,
2008) (quoting United States v. Ronald Smith, 505 F.3d 463, 470 (6th Cir. 2007)). Where, as in
this case, the district court imposes a sentence outside the guidelines range, “we ‘must consider
the extent of the deviation and ensure that the justification is sufficiently compelling to support
the degree of the variance.”” United States v. Boucher, 937 F.3d 702, 708 (6th Cir. 2019)
{quoting Geall, 552 U.S, at 50}.

In our substantive-reasonableness review, we must “take into account the totality of the
~ circumstances, including' the extent of any variance from the Guidelines range.” Geall, 552 U.S.
at 51. “Although a sentence that falls within the Guidelines range warrants a presumption of
reasonableness in this circuit, there is no presumplion against a sentence that falls outside of this
range.” Herrera-Zuniga, 571 F.3d at 590. And “[tlhe fact that the appellate court might
reasonably have concluded that a different sentence was appropriate is insufficient to justify

reversal of the district court.” Gall, 552 U.S. at 51.

Small’s Sentence. The district court sentenced Small to 360 months’ imprisonment based
upon the factors set forth in 18 U.S.C. § 3553(a). His sentence is 98 months higher than the top
end of the advisory guidelines range. Small contends that his sentence is substantively

unreasonable because the district court failed to consider and propérly weigh all relevant factors,
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assigning too much significance to the uncharged offenses. He also argues that the court did not
create a record sufficient to warrant the sentence imposed and did not explain why the guidelines

were not sufficient,

However, looking at the record, it is clear that the district court created a sufficient record
that thoroughly details the reasons for the upward variance and the overall sentence imposed.
The court evaluated the § 3553(a) factors and summarized all the information used to formulate
the sentence. It emphasized Small’s fong history of convictions for violent acts, including
murder in the second degree, battery, domestic battery, unlawful wounding, as well as
convictions for breaking and entering, destruction of property, burglary, theft, and more. Small’s
criminal history showed the court that he disregards legal authority, has not learned respect for
the law, and has not learned to refrain from criminal conduct. The district court specifically
stated:

Due to the gratuitous violence of [Small’s] conduct in Ms, Spoon’s case and in

the related home invasions, as well as [his] violence [his] criminal history at large,

a lengthy upward variance is appropriate in this case, in light of the nature and

circumnstances of the offense, the nature and circumstance surrounding [Small] as

an individual, and the particular need fo protect the public from further crimes,
particularly violent crimes, committed by [Small].

Johnson's Sentencing. The district court imposed a senfence of 300 months’
imprisonment as to Johnson, This included a 65-month wpward variance from the top of the
advisory guidelines range. Johnson argues that the guideline departure is not sufficiently
supported because “a defendant’s silence as well or lack of evidence to counter the gbvernment’s
sentencing allegations are not appropriate factors upon which a sentence can be fashioned, let

alone enhanced.”

The court once again summarized the § 3553 factors and alf of the information that it
considered in determining Johnson’s sentence. Johnson’s criminal history was not as extensive
as her co-defendant’s, but she had previous convictions for passing contraband, delivery of a
confrolled substance, public intoxication, driving under the influence, disorderly conduct, and

driving offenses. The court noted that Johnson struggles with substance abuse but has not been
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deterred by prior sentences and not learned respect for the law. The district court specifically

stated in support of the sentence imposed:

Due to your collaboration and your apparent comfort with the gratuitous violence
of the related home invasions, a lengthy upward variance is appropriate in this
case, in light of all of the circumstances of the offense, the nature and
circumstances of you as an individual, and the need to protect the public from
future crimes, particularly violent crimes, committed by you.

Upon review, the district court thoroughly detailed and outlined the reasoning for the
upward variances and sentences for each defendant. “Our task is to determine whether a district
court’s senfence is reasonable, not whether we would have imposed the same sentence in the first
instance.” United States v. Lopez, 813 F, App’x 200, 205 (6th Cir, 2020)., As to Small and
Johnson, “it was reasonable for the court fo conclude that a weighing of the § 3553(a) factors
warranted an upward variance, regardless of whether we would have weighed the § 3553(a)
factors differently,” /4. We recognize that each defendant’s sentence included a significant
upward variance from the upper end of the guidelines range. “But an upward variance is
permitted when the district court adequately addresses the § 3553(a) sentencing factors, provides
a detailed rationale for the vlariance, and imposes a senfence that is otherwise substantively
reasonable,” which is what the district court exactly did in this case. d. Accordingly, we affirm

the defendants’ sentences.
Iv.

Small’s and Joknson’s convictions and sentences are AFFIRMED.
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UNITED STATES COURT OF APPEALS
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UNITED STATES OF AMERICA,
Plaintiff-Appellee,

V.

ORDER

JOSH SMALL (20-5117); JONI AMBER JOHNSON (20-5120),

Defendants-Appeliants.

St M S St e oot et e it N S Sa?

BEFORE: SILER, CLAY, and GRIFFIN, Circuit Judges.

The court received a petition for rehearing en banc. The original panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considered
upon the original submission and decision of the cases. The petition then was circulaled te the
full court. No judge has requested a vote on the suggestion for rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk




