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PER CURIAM:*

Rafael Verdejo Ruiz, federal prisoner # 17670-035, appeals the
~ dismissal of his 28 U.S.C. § 2241 petition as procedurally barred. Ruiz filed
the § 2241 petition to challenge his military court convictions and sentences
for rape of a person between the ages of 12 and 16; carnal knowledge witha

* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forth in 5TH CIRCUIT RULE 47.5.4.
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person between the ages of 12 and 16; and sodomy of a person between the
ages of 12 and 16. The district court dismissed the petition based on its
determination that Ruiz failed to exhaust the following § 2241 claims in the
military courts: (1) Ruiz’s constitutional rights were violated by the trial
court’s failure to instruct the jurors on the Government’s burden to disprove
the affirmative defense of mistake as to the victim’s age beyond a reasonable
doubt; (2) Ruiz’s adjudged sentence is not being honored thereby causing his
approved sentence to be enhanced; (3) trial counsel rendered ineffective
assistance by not objecting to the issues raised in claims one and twoj; (4)
appellate counsel rendered ineffective assistance by not raising issues one and
two on appeal; and (5) appellate counsel rendered ineffective assistance with
respect to Ruiz’s supplemental assignment of error with the Air Force Court
of Criminal Appeals in which he sought to raise ineffective assistance of trial
counsel claims. On appeal, Ruiz contends that he established cause and
prejudice to excuse the procedural default of those claims. He further
contends that the district court abused its discretion in dismissing his § 2241
petition without conducting an evidentiary hearing.

Federal courts have jurisdiction pursuant to § 2241 over petitions for
habeas corpus filed by individuals challenging military convictions. See Burns
v. Wilson, 346 U.S. 137, 139 (1953). Before a petitioner convicted in mﬂitary
court raises habeas claims before this court, he must exhaust his military
remedies. See Fletcher ». Outlaw, 578 F.3d 274, 276-77 (5th Cir. 2009);
Wickham ». Hall, 706 F.2d 713, 715 (Sth' Cir. 1983) (citing Schlesinger v.
Councilman, 420 U.S. 738, 758 (1975)). A district court’s dismissal of a
§ 2241 petition for failure to satisfy the exhaustion requirement is reviewed
for an abuse of discretion. Fuller ». Rich, 11 F.3d 61, 62 (5th Cir. 1994).

Based on our review of the record and submissions, we are
unpersuaded that Ruiz demonstrated an excuse for the procedural default of
his claims based on ineffectiveness of appellate counsel, see Murray v. Carrier,



No. 19-40277

477 U.S. 478, 488 (1986), the purported loss of his trial record, see Saahir ».
Collins, 956 F.2d 115, 118 (5th Cir. 1992), actual innocence, see Reed ».
Stephens; 739 F.3d 753, 767 (5th Cir. 2014), or Martinez v. Ryan, 566 U.S. 1,
16-17 (2012). We are likewise unpersuaded by Ruiz’s arguments regarding
the forfeiture component of his sentence. See 10 U.S.C. § 858b.
Accordingly, Ruiz has failed to show that the district court abused its
discretion in dismissing his § 2241 petition for failure to exhaust his military

“remedies without conducting an evidentiary hearing. See Fletcher, 578 F.3d
at 276-77; Fuller, 11 F.3d at 62; United States ». Bartholomew’,'97.4 F.2d 39,41
(5th Cir. 1992). ‘

We will not review the plethora of new claims Ruiz has raised for the
first time in the many briefs and motions he has filed before this court. See
Fillingha}n v. United States, 867 F.3d 531, 539 (5th Cir. 2017). Accordingly,
the district court’s dismissal of Ruiz’s § 2241 petition is AFFIRMED. With
the exception of Ruiz’s motion to supplement his reply brief, which is
GRANTED, all outstanding motions are DENIED. |
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UNITED STATES v. Technical Sergeant RAFAEL VERDEJO-RUIZ, United States Air Force
- UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS
' 2013 CCA LEXIS 680
ACM 37957
July 18, 2013, Decided

Notice:
THIS OPINION IS SUBJECT TO EDITORIAL CORRECTION BEFORE FINAL RELEASE.
Editorial Information: Subsequent History

Motion granted by United States v. Verdejo-Ruiz, 73 M.J. 45, 2013 CAAF LEXIS 1048 (C.A.AF., Sept.
9, 2013)Review dismissed by, Without prejudice, Motion granted by, Motion denied by, As moot United
States v. Verdejo-Ruiz, 2013 CAAF LEXIS 1335 (C.A.A.F., Nov. 12, 2013)Decision reached on appeal
by, On reconsideration by United States v. Verdejo-Ruiz, 2014 CCA LEXIS 607 (A.F.C.C.A,, Aug. 14,
2014)Review denied by United States v. Verdejo-Ruiz, 74 M.J. 328, 2015 CAAF LEXIS 902 (C.AA.F.,
Mar. 26, 2015)Magistrate's recommendation at, Habeas corpus proceeding at Ruiz v. Warden Edge,
2018 U.S. Dist. LEXIS 222281 (E.D. Tex., Dec. 13, 2018)

Editorial Information: Prior History

Sentence adjudged 25 February 2011 by GCM convened at Tyndall Air Force Base, Florida. Military
Judge: W. Thomas Cumbie. Approved Sentence: Dishonorable discharge, confinement for 25 years, and
reduction to E-1.

Counsel For the Appellant: Major Shane A. McCammon (a'rgued); Major Scott W.
Medlyn.

For the United States: Major Daniel J. Breen (argued), Colonel .

‘ Don M. Christensen; Lieutenant Colonel C. Taylor Smith; and Gerald R. Bruce, Esquire.

Judges: Before GREGORY, HARNEY, and SOYBEL, Appellate Military Judges.

CASE SUMMARYServicemember's confession to sexual conduct with a child was voluntary and thus
properly admitted since investigators' promises not to reveal the conduct to his wife were not promises to
keep his statements in confidence, and a prohibition of visitation by the servicemember's children did not
constitute cruel and unusual punishment.

OVERVIEW: HOLDINGS: [1]-A servicemember's confession to sexual conduct with a child was voluntary
and thus properly admitted since investigators' promises not to reveal the conduct to his wife were not
promises to keep his statements in confidence, the servicemember was advised that the statements
could be used against him at trial, and there was no evidence of any coercion; [2]-A specification
charging the servicemember with indecent acts upon a child under Unif. Code Mil. Justice art. 134, 10
U.S.C.S. § 934, failed to allege the terminal element that the conduct was prejudlcnal to good order and
discipline or service discrediting, and nothing in the record provided any notice of the element; [3]-A
prohibition of visitation by the servicemember's children did not constitute cruel and unusual punishment
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since the partial restriction was in accordance with brig rules concerning child sex offenders.
OUTCOME: Findings set aside in part and affirmed in part, and sentence affirmed.

LexisNexis Headnotes

Military & Veterans Law > Military Justice > Motions > Suppression
Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

A military appellate court reviews a military judge’s ruling on a motion to suppress for an abuse of
discretion. Whether a confession was voluntary is a question of law that the court reviews de novo. A
military judge’s findings of fact are reviewed for clear error.

Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions

A servicemember's confession is involuntary, and thus inadmissible, if it was obtained in violation of the
self-incrimination privilege or due process clause of the Fifth Amendment to the Constitution of the
United States, Unif. Code Mil. Justice art. 31, 10 U.S.C.S. § 831, or through the use of coercion, unlawful
influence, or unlawful inducement. The prosecution bears the burden of establishing a voluntary
confession by a preponderance of the evidence. '

Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions

To determine the lawfulness of a confession, a military appellate court must examine the totality of the
surrounding circumstances. In assessing whether a servicemember's will was over-borne in a particular
case, the court assesses the totality of all the surrounding circumstances-both the characteristics of the
accused and the details of the interrogation. Some factors taken into account in determining
voluntariness have included the youth of the servicemember, his lack of education, his low intelligence,
the lack of advice on his constitutional rights, the length of detention, the repeated and prolonged nature
of the questioning, and the use of physical punishment such as the deprivation of food or sleep. The
court must determine the factual circumstances surrounding the confession, assess the psychological
impact on the servicemember, and evaluate the legal significance of how the servicemember reacted.

Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

If a servicemember's confession is found involuntary, a military appellate court must set aside the
conviction unless it is determined that the error in admlttmg the confession was harmless beyond a
reasonable doubt.

Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions

Promises are considered only a factor in the equation; they are not of themselves determinative of
involuntariness of a servicemember's confession.

Military & Veterans Law > Military Justice > Evidence > Weight & Sufficiency
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

Under Unif. Code Mil. Justice art. 66(c), 10 U.S.C.S. § 866(c), a military appellate court reviews issues of
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legal and factual sufficiency de novo. The test for factual sufficiency is whether, after weighing the
evidence in the record of trial and making allowances for not having personally observed the witnesses,
the court is itself convinced of a servicemember's guilt beyond a reasonable doubt. Review of the
evidence is limited to the entire record, which includes only the evidence admitted at trial and exposed to
the crucible of cross-examination. § 866(c).

Military & Veterans Law > Military Offenses > General Article > Categories of Offenses > General
Overview _
Military & Veterans Law > Military Justice > Pretrial Proceedings > Charges

Notice of the terminal element of an offense under Unif. Code Mil. Justice art. 134, 10 U.S.C.S. § 934,
i.e., that conduct is prejudicial to good order and discipline or service-discrediting, is an essential part of
due process as a servicemember must know and fully understand the offenses against which he must
defend.

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

The law requires a military appellate court to evaluate the fairness of a servicemember's frial using the
cumulative error doctrine. The court is required to evaluate the errors against the background of the case
as a whole, paying particular weight to factors such as: the nature and number of the errors committed;
their interrelationship, if any, and combined effect; how the trial court dealt with the errors as they arose
(including the efficacy of any remedial efforts); and the strength of the government's case.

Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Cruel & Unusual
Punishment

Military & Veterans Law > Military Justice > Sentencing > Cruel & Unusual Punishment

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

A military appellate court reviews de novo whether alleged facts constitute cruel and unusual
punishment. The Eighth Amendment prohibits two types of punishments: (1) those incompatible with the
evolving standards of decency that mark the progress of a maturing society; or (2) those which involve
the unnecessary and wanton infliction of pain.

Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Cruel & Unusual
Punishment
Military & Veterans Law > Military Justice > Sentencmg > Cruel & Unusual Punishment

A violation of the Eighth Amendment is shown by demonstratmg: (1) an objectively, sufficiently serious
act or omission resulting in the denial of necessities; (2) a culpable state of mind on the part of prison
officials amounting to deliberate indifference to a servicemember's health and safety; and (3) that the
servicemember has exhausted the prisoner-grievance system and that he has petitioned for relief under
Unif. Code Mil. Justice art. 138, 10 U.S.C.S. § 938.

Military & Veterans Law > Military Justice > Sentencing > General Overview '
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

Before reassessing a sentence, A military appellate court must be confident that, absent any error, the
sentence adjudged would have been of at least a certain severity. Ultimately, a sentence can be
reassessed only if the court confidently can discern the extent of the error's effect on the sentencing
authority's decision. If the court cannot determine that the sentence would have been at least of a certain

" milcase 3

© 2021 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions
and terms and conditions of the Matthew Bender Master Agreement.



magnitude, the court must order a rehearing.

Opinion

PER CURIAM:

At a general court-martial comprised of officer and enlisted members, the appellant was convicted,
contrary to his pleas, of one specification each of: rape of a person between the ages of 12 and 16,
carnal knowledge with a person between the ages of 12 and 16, sodomy of a person between the
ages of 12 and 16, and indecent acts upon the body of a female under the age of 16, in violation of
Articles 120, 125, 134, UCMJ, 10 U.S.C. 920, 925, 934. He was sentenced to a dishonorable
discharge, confinement for 25 years, forfeiture of all pay and allowances, and reduction to the grade
of E-1.

On appeal, the appellant raises eight issues:1 (1) The military judge erred by denying his motion to
suppress involuntary statements made after law enforcement agents promised him confidentiality;
(2) His convictions are factually insufficient; (3) The Article 134, UCMJ, specification fails to state an
offense; (4) Trial counsel committed reversible error by making false assertions of material fact and
prosecutorial misconduct; (5) His Fifth2 and Fourteenth Amendment3 rights were violated when the
alleged victim committed perjury and fraud on the court during her testimony; (6) The findings and
sentence should be set aside under the cumulative error doctrine; (7) The U.S. Disciplinary Barracks'
refusal to allow him visitation with his children is illegal considering (a) he did not commit any offense
against his own children, (b) he was issued a meritless no-contact order, and (c) the U.S. Disciplinary
Barracks' administrative system improperly lists him as single with no dependents; and (8) His
court-martial wrongfully included charges of carnal knowledge and indecent acts.

Background

in July 2004, CL was thirteen years old. During that time, she visited family in Oklahoma, including
her step-father's cousin and cousin-in-law, Mrs. Verdejo and the appellant. CL became close with
Mrs. Verdejo and spent a lot of time with her and the appellant watching movies, visiting, and going
to the pool. CL claimed that, during this visit, the appellant committed the acts that led to the charges
against him. These acts occurred in the house, either when Mrs. Vedejo was sleeping or not at home,
and once in a car.

CL did not tell anyone about these acts until approximately six years later when_ she told a friend.
The Air Force Office of Special Investigations (OSl) investigated and interviewed the appeliant on 9
September 2010. The resulting confession is the subject of his first issue on appeal.

The interview was videotaped and transcribed. The agents read the appellant his Article 31, UCMJ,
10 U.S.C. § 831, rights from a printed card and allowed him to read along. The appellant
acknowledged his rights, declined a lawyer, and agreed to answer questions. After a rapport building
session, the agents confronted the appellant about an allegation that he sexually assaulted CL. The
appellant initially maintained that he didn't remember doing anything sexual with CL because it was a
long time ago, but eventually admitted that he "did commit a stupid action” in that he "was going to

* sleep with somebody." The appellant eventually stated that he cheated on his wife but couldn't
remember with whom.

After more questioning, the appellant admitted that he had sex with someone in his Cadillac, and it
was either CL or a Senior Airman named Amanda. Eventually, after some more prodding, the
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appellant admitted that it was CL who he had sex with in his car. In his post-interview written
statement, the appellant wrote that he "ran out in [his] car with [CL] and had brief intercourse inside
the car.” He also admitted that he was going to tell his wife about the incident until he learned of CL's
age. The appellant only admitted to having sex with CL on the one occasion in his car. Other than
that, he only admitted to kissing her a few times.

At trial, the defense motioned to suppress the confessions because they'd been given under a
promise of confidentiality by the two OSI agents. The appellant points to five specific instances
during the interview to exemplify where one or the other agent made the promises:

"Like | said, what you say here stays with us. We don't go around telling everyone what you say
and everything else.”

"You don't have to worry about anything you say with us. Like | said, we are not trying to throw
you up by a stake or anything else.” .

"Everything that stays in this room, stays in this room."
"l am not going to tell your wife about it either, you know. . . . | am not going to tell anybody. . .

"See, the thing about our office here is when we talk to people, we don't share information with
other people.”

On the motion to suppress, the appellant testified that he believed these comments convinced him
that no matter what he said to the OSI agents, they would keep it to themselves. He further testified
that he believed that the OS! agents would only submit a report to his commander indicating whether
he was being honest or not, and nothing more. According to the appellant, he also believed that the
agents promised him confidentiality, so he merely agreed with their allegations in order to leave the
interview and get on with his life. '

The military judge denied the motion and made findings of facts. Regarding the appellant's
testimony, the military judge stated, “[t]he court finds this testimony to be totally, completely, and
unequivocally without merit." The military judge went on to acknowledge the possibility that the
agents' statements, standing alone and taken out of context, might have reasonably implied a
promise of confidentiality, but not when taken in the context of the entire conversation and under the
totality of the circumstances. Pointing out that three of the statements were made in response to the
appellant's concern about his wife learning of the details of his infidelity with CL, the military judge
did not construe from them a promise of confidentiality. Additionally, he viewed the other two
statements as "tiny snippets of a lengthy discourse by the agents, which given the context of the
conversation, could not reasonably be construed as a promise of confidentiality.” Ultimately, the
military judge concluded that "the defense [] cherry picked five very short innocuous statements . . .
[which] . . . taken individually, or collectively, cannot reasonably be construed as a promise of
confidentiality.” ~

Appellant's Motion to Suppress Involuntary Statements

We review a military judge's ruling on a motion to suppress for an abuse of discretion. United States
v. Freeman, 65 M.J. 451, 453 (C.A.A.F. 2008). Whether a confession was voluntary is a question of
law that we review de novo. Arizona v. Fulminante, 499 U.S. 279, 287, 111 S. Ct. 1246, 113 L. Ed.
2d 302 (1991); United States v. Bresnahan, 62 M.J. 137, 141 (C.A.A.F. 2005), United States v.
Bubonics, 45 M.J. 93, 94 (C.A.A.F. 1996);, United States v. Martinez, 38 M.J. 82, 86 (C.M.A. 1993). A
military judge's findings of fact are reviewed for clear error. United States v. Alameda, 57 M.J. 190,
198 (C.A.A.F. 2002).
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Freeman is instructive on the issue of whether a confession is voluntary. The Freeman Court stated
that "a confession is involuntary, and thus inadmissible, if it was obtained ‘in violation of the
self-incrimination privilege or due process clause of the Fifth Amendment to the Constitution of the
United States, Article 31, or through the use of coercion, unlawful influence, or unlawful
inducement." /d. at 453 (citing Mil. R. Evid. 304(a), (c)(3); Article 31(d), UCMJ). The prosecutlon
bears the burden of establishing a voluntary confession by a preponderance of the evidence. Id.
(citing Bubonics, 45 M.J. 93).

To determine the lawfulness of a confession, we must examine "the totality of the surrounding
circumstances." Freeman, 65 M.J. at 453 (citing Bubonics, 45 M.J. at 95). In assessing whether a
defendant's will was "over-borne in a particular case," the Court assesses "the totality of all the
surrounding circumstances-both the characteristics of the accused and the details of the
interrogation." Id. (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 226, 93 S. Ct. 2041, 36 L. Ed.
2d 854 (1973)). Some factors taken into account in determining voluntariness have included the
youth of the accused, his lack of education, his low intelligence, the lack of advice on his
constitutional rights, the length of detention, the repeated and prolonged nature of the questioning,
and the use of physical punishment such as the deprivation of food or sleep. /d. (citations omitted).
The Court must determine the factual circumstances surrounding the confession, assess the
psychological impact on the accused, and evaluate the legal significance of how the accused
reacted. /d. See also Schneckloth, 412 U.S. at 226.

If a confession is found involuntary, the Court must set aside the conviction unless it is determined
that the error in admitting the confession was harmless beyond a reasonable doubt. Freeman, 65
M.J. at 453 (citing Fulminante, 499 U.S. at 285).

Further, the Court in Freeman stated that there has been considerable controversy over the
treatment of threats and promises in assessing the voluntariness of a confession. /d. at 455. Before
Fulminante, a confession "obtained by any direct or implied promises, however slight," was not
voluntary. /d. (quoting Bram v. United States, 168 U.S. 532, 542-43, 18 S. Ct. 183, 42 L. Ed. 568
(1897)).

Since Fulminante, though, "promises are considered only a factor in the equation; they are not of
themselves determinative of involuntariness." /d. (citing United States v. Gaskin, 190 Fed. Appx.
204, 206 (3d Cir. 2008); United States v. Jacobs, 431 F.3d 99, 109 (3d Cir. 2005)).

We have reviewed both the video recording of the confession and its transcript. These items as well
as our review of the record convince us the military judge did not abuse his discretion when he
denied the appellant's motion to suppress his confession.

It is clear that the OSI agents' statements were made in response to the appellant's express concerns
about his wife finding out about his actions. In the context of the interview, it is obvious the OSI
agents' comments were limited to that specific concern and were not general commitments that they
would forever keep his statements in confidence, never to be revealed to anyone. The military judge
, also rejected, as do we, the appellant's stated belief that the OSI agents would only submit a report
to his commander indicating whether the appellant was being honest or not and nothing more. Not
only did the agents read the appellant his Article 31, UCMJ, rights at the beginning of the interview,
they also had him read along. Moreover, they had him read and initial those same rights on the
written statement form as well, and had him hold up his hand and swear that the written statements
were the truth before he signed it. Both times he was advised that he could remain silent and any
statement he made could be used against him in a trial or other disciplinary or administrative forum.
He said he understood both warnings. Additionally, towards the end of the interview he asked if he
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would be facing a court-martial because of what he confessed to. This question conflicts with his
assertion at trial that he thought everything he said during the interview would be kept confidential.

Further, the appellant was a Technical Sergeant with 10 years of active duty experience and had an
excellent performance record. The entire interview lasted approximately three and one half hours
and the appellant was offered breaks, food, and water. He was never handcuffed and, in fact, was
merely asked to come to the OSI office on his own. He was not escorted or told he could not leave.
He was allowed to type his own written statement and was left alone while he did so. At the end of
the interview he even complimented the OSI agents for not being rude or overbearing.4 These facts
simply do not square with his assertions at trial and now on appeal that he thought anything he said
during his OSl-conducted interview would remain confidential and his confession was involuntary.
Given the context in which the OSI agents made the statements at issue, we are convinced they did
not overcome the appeiiant's will or cause him to provide his statement involuntarily. They were
limited in nature to assure the appellant that the agents would not tell his wife what he told them
during the interview. Applying the standards cited above, we agree with the military judge's ruling.
We find that the appellant's will was not overborne and his confession was voluntarily given.

Factual Sufficiency

The appellant also avers that his convictions for rape, carnal knowledge, forcible sodomy, and
indecent acts with a child are factually insufficient.

Under Article 66(c), UCMJ, 10 U.S.C. § 866(c), we review issues of legal and factual sufficiency de
novo. United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002). The test for factual sufficiency
is "whether, after weighing the evidence in the record of trial and making allowances for not having
personally observed the witnesses, [we] are [ourselves] convinced of the accused's guilt beyond a

. reasonable doubt." Turner, 25 M.J. at 325. Review of the evidence is limited to the entire record,
which includes only the evidence admitted at trial and exposed to the crucible of cross-examination.
Article 66(c), UCMJ; United States v. Bethea, 22 C.M.A. 223, 46 C.M.R. 223, 224-25 (C.M.A. 1973).

Having reviewed the entire record, including the appellant's confession and the victim's testimony,
we are convinced the appellant's convictions are factually sufficient.5 The victim provided detailed
testimony of the events that transpired. The defense tried to' show these events were implausible, but
in the end the members, who heard all of the witnesses, believed the victim's account. Her
testimony, and the appellant's confession, provided sufficient facts to support the conviction.

Failure to State an Offense

Notice of the terminal element of an Article 134, UCMJ, offense is an essential part of due process
as an accused must know and fully understand the offenses against which he must defend. See
United States v. Humphries, 71 M.J. 209 (C.A.A.F. 2012); United States v. Ballan, 71 M.J. 28
(C.A.A.F. 2012); United States v. Fosler, 70 M.J. 225 (C.A.A.F. 2011).

Charge lll and its Specification alleged a violation of Article 134, UCMJ, in that the appéllant
committed indecent acts upon the victim, a female under the age of 16, not his wife, by committing
certain acts upon her with the intent to gratify his sexual desires. The Specification did not allege one
of the three possible terminal elements: prejudice to good order and discipline, service discrediting;
or a crime or offense not capital. The appellant did not contest this specification at trial.

The only mention of any of the terminal elements during the trial was by the prosecutor during
closing arguments when, after recounting the facts alleged in the Specification, he argued to the jury
that, "It should take you about five seconds to realize that committing these horrible acts on an Air
Force Installation on a 13-year-old child is prejudicial to good order and discipline in the United
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States Air Force." The defense did not address this point during their argument.

The Government argues that the prosecution cited the terminal element during its closing argument,
which "was simply understood to be necessarily inherent in an offense where a military member
sexually assaults a 13-year-old civilian on base and against her will." It also argues that the appeliant
had notice because the Article 32, UCMJ, investigator spelled out the elements and the evidence
used to support them. However, the Article 32, UCMJ, report states that the conduct involved "was to
the prejudice of good order and discipline or of a service discrediting nature." (Emphasis added.). It
never focused on one theory or the other. We do not believe this constitutes notice of the terminal
element for an Article 134, UCMJ, offense as our superior court requires in Humphries, Fosler, and
Ballan. Further, the Government does not explain why the "prejudicial to good order and discipline”
element is any more "necessarily inherent" than the "service discrediting nature” element.

Under Humphries, notice of the missing element must be "somewhere extant in the trial record, or [ ]
the element [must] be 'essentially uncontroverted.” Humphries, 71 M.J. at 215-216 (citing United
States v. Cotton, 535 U.S. 625, 122 S. Ct. 1781, 152 L. Ed. 2d 860 (2002); Johnson v. United States,
520 U.S. 461, 117 S. Ct. 1544, 137 L. Ed. 2d 718 (1997)). Here, the appellant pled not guilty. This
left the Government to prove all of the elements of the offense, including the termina! element. But
the question left open was which terminal element should the appellant defend against? The
Government relies on the prosecutor's mention of the terminal element in the closing argument to
show that notice is "extant on the record." However, as this was addressed only after the close of
evidence during closing argument, it is hard to see how this can constitute notice. Notice is a due
process device that enables the preparation of a defense. As our superior court alluded to in
Humpbhries, it is impossible to accept an argument that mentioning the terminal element for the first
time after the evidence has been submitted to the members enabled the appellant to know which
Clause he had to defend against. /d. at 216 n.9.

Under the guidance provided by our superior court, we hold it was plain and obvious error to omit the
terminal element from the Specification alleging indecent acts under Article 134, UCMJ, and that
error prejudiced the appellant's substantial right to notice. See /ld. at 213-17 (citations omitted).
Accordingly, we must dismiss the finding of guilty for Charge lil and its Specification.

Prosecutorial Misconduct & Perjury

We have considered the appellant's fourth and fifth assigned errors, raised pursuant to United States
v. Grostefon, 12 M.J. 431 (C.M.A 1982), and find them meritless.

We have reviewed the appellant's claim of prosecutorial misconduct under the standards of United
States v. Halpin, 71 M.J. 477 (C.A.A.F. 2013), United States v. Edmond, 63 M.J. 343, 347 (C.AAF.
2008), and United States v. Argo, 46 M.J. 454, 457 (C.A.A.F. 1997). In doing so we have examined
the fairness of the trial and not the culpability of the prosecutor. We have paid special attention to
the "overall effect of counsel's conduct on the trial, and not counsel's personal blameworthiness."
United States v. Thompkins, 58 M.J. 43, 47 (C.A.A.F. 2003). Having examined the prosecutor's
conduct as well as the fairness of this trial, we find the appellant's claim to be meritless.

Regarding the victim's testimony, the appellant claims she committed perjury by pointing to
statements in the Article 32, UCMJ, investigation which he claims could be used to contradict her. He
then relates this back to his argument that the evidence was insufficient to support a conviction. We
have already addressed the issue of factual sufficiency above and there is no need to rehash it a
second time. The members heard the testimony of all of the witnesses including any
cross-examination by the opposing side. It was their duty to determine the facts and that is what they
did. See United States v. Stoneman, 57 M.J. 35 (C.A.A.F. 2002); United States v. Garwood, 20 M.J.

v
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148 (C.M.A. 1985), Rule for Courts-Martial 502(a)(2). The appellant's essentially argues that the
victim should not be believed because she was lying. However, at trial the defense subjected her to
a fierce and tough cross-examination. The members simply believed her. We find no merit to the
appellant's claim.

Cumulative Error

The appellant avers that the cumulative errors that occurred at trial should compel us to set aside the
findings and sentence. In this argument, the appellant raises eight errors, some with several
subparts, which were made during the trial.

As our sister court observed, the law "requires us to evaluate the fairness of the appellant’s trial using
the cumulative error doctrine." United States v. Parker 71 M.J. 594, 630 (N.M. Ct. Crim. App. 2012)
(citing United States v. Dollente, 45 M.J. 234, 242 (C.A.A.F. 1996), United States v. Banks, 36 M.J.
150, 171 (C.M.A. 1992)). As the Parker court stated, Dollente requires us to evaluate the errors
"against the background of the case as a whole, paying particular weight to factors such as the
nature and number of the errors committed; their interrelationship, if any, and combined effect; how
the [trial] court dealt with the errors as they arose (including the efficacy-of any remedial efforts); and
the strength of the government's case.” /d.

Some of the errors alleged by the appellant include supposed errors by the military judge in his
instructions, misstatements of the evidence by the prosecutor, the denial of the right to an educated
jury due to the prosecutor's failure to present expert testimony on child behavior that would favor the
appellant's case, and that a testifying OSI agent was allowed to give human lie detector testimony.
We have reviewed the appellant's allegations and find no error, but merely rulings and decisions
made well within the sound discretion of the military judge, which the appellant would have made
differently had he been the judge. There was ample evidence of the appellant's guilt, and there were
no errors that materially prejudiced his substantial rights. Under these circumstances and applying
the law as discussed above, the appellant was not denied a fair trial and the cumulative error
doctrine is not applicable. United States v. Pope, 69 M.J. 328, 335 (C.A.A.F. 2011); Dollente, 45 M
J.at 242 '

Visitation Rights

Citing United States v. Ouimette, 52 M.J. 691 (C.G. Ct. Crim. App. 2000), the appellant claims the
Fort Leavenworth Disciplinary Barracks' (USDB) refusal to allow him visitation rights with his children
was illegal as constituting a "harsher, excessive sentence and punishment” because (1) he did not
commit any offense against his own children, (2) he was issued a meritless no-contact order, and (3)
the USDB administrative system improperly lists him as single with no dependents. The appellant
has submitted documents indicating he is under a blanket restriction from having any visitation and -
from making any contact with his own children (even indirectly through contact via his wife).6 He
sent a request to the Commandant for an exception to this policy but was denied. He filed a
complaint with the Inspector General, and although he states he has filed a complaint pursuant to
Article 138, UCMJ, 10 USC § 938, the record lacked any other indication or evidence of this
assertion.7

We review de novo whether alleged facts constitute cruel and unusual punishment. United States v.
Lovett, 63 M.J. 211 (C.A.A.F. 20086). As our superior court in Lovett noted, "the Eighth Amendment
prohibits two types of punishments: (1) those 'incompatible with the evolving standards of decency
that mark the progress of a maturing society' or (2) those 'which involve the unnecessary and wanton
infliction of pain.' We apply the Supreme Court's interpretation of the Eighth Amendment in the
absence of any legislative intent to create greater protections in the UCMJ." /d. at 215 (citations
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omitted). Except for specific situations not applicable to this case, Article 55, UCMJ, 10 U.S.C. §
855, is coterminous with the Eighth Amendment,8 and we will apply that standard to both provisions.
United States v. Pena, 64 M.J. 259 (C.A.A.F. 2007); United States v. Matthews, 16 M.J. 354 (C.M.A.
1983):

A violation of the Eighth Amendment is shown by demonstrating: "(1) an objectively, sufficiently
serious act or omission resulting in the denial of necessities; (2) a culpable state of mind on the part
of prison officials amounting to deliberate indifference to [the appellant's] health and safety; and (3)
that he has exhausted the prisoner-grievance system . . . and that he has petitioned for relief under
Article 138, UCMJ." Lovett, 63 M.J. at 215 (omission in original) (citations omitted).

Applying these standards, we find no violation of the Eighth Amendment or Article 55, UCMJ. The
appellant's complaint does not amount to a serious act or omission resulting in a denial of
necessities. Typically, these are things such as denial of needed medical attention, proper food, or
sanitary living conditions. Physical abuse may also qualify. See United States v. Avila, 53 M.J. 99,
101 {C.A.A.F. 2000). The appellant's deprivation is not of the caliber that triggers Eighth Amendment
protection. It is more akin to routine conditions associated with punitive or administrative segregation
such as restriction of contact with other prisoners, of exercise outside a cell, of visitation privileges,
of telephone privileges, and/or of reading material. /d. at 102. We also note that not all visitation or
outside contact was withheld from the appellant, just a certain segment of it. This partial, rather than
full, restriction on the appeliant's ability to communicate with friends and family also supports the
[Glovernment's case. See Turner v. Safley, 482 U.S. 78, 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1987),
Henderson v. Terhune, 379 F.3d 709 (9th Cir. 2004). Also, the appellant has not shown the
Commanding Officer acted with a culpable state of mind. The commander did not arbitrarily select
the appellant and deny him contact with minors. He was acting pursuant to, and enforcing, the Brig
rules. :

We emphasize that the USDB rules about visitation with children are enforced for the protection of
minors. That the appellant has to undergo a strict screening policy before being granted permission
to visit his children is an administrative safeguard to protect minor juveniles from those convicted of
child sex crimes. It is not an additional punishment or a method of enhancing the sentence already
adjudged. Accordingly, we find no merit to the appellant's claim.

Propriety of Charges

The appellant argues that the offenses of carnal knowledge and indecent acts were improperly
charged and should be dismissed because the legal actions to bring him to trial on these offenses
occurred after 1 October 2007. According to the appellant, Executive Order 13447 and the 2006
National Defense Authorization Act amended the Manual for Courts Martial (MCM), United States,
and eliminated these two offenses. He argues that because the Executive Order states that nothing
in the amendments would invalidate certain legal actions, to include investigations and referral of
charges, that began prior to 1 October 2007, and the legal actions that preceded the appellant's trial
occurred after that date, they were rendered invalid by the Executive Order because they occurred
too late. '

This argument is without merit. Executive Order 13447 and the 2006 National Defense Authorization
Act did not eliminate these two offenses in the sense that no one could be prosecuted for them if
legal action began after 1 October 2007. The Executive Order merely incorporated the amendments
to Article 120, UCMJ, and other provisions. It did not bar prosecution of violations of the law as it was
written prior to the amendments and the Executive Order.

These offenses were all alleged as perpetrated against a child between the ages of 14 and 16 years
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old. As such, each has a 25 year statute of limitation and may be prosecuted any time with in that
period. Cf. United States v. Lopez de Victoria, 66 M.J. 67 (C.A.A.F. 2008). See Article 43, UCMJ, 10
U.S.C. § 843; Drafter's Analysis, MCM, A21-57, A27 (2012 ed.). The language cited by the appellan
in the Executive Order does not bar the offense from being prosecuted. .

Sentence Reassessment : ~

Having dismissed the Specification under Charge [ll, we must determine whether we are able to
reassess the sentence. Applying the analysis set forth in United States v. Buber, 62 M.J. 476
(C.A.AF. 2006), United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), and United States v. Sales, 22
M.J. 305 (C.M.A. 1986), and carefully considering the entire record, we conclude that there has not
been a "dramatic change in the 'penalty landscape.™ United States v. Riley, 58 M.J. 305, 312
(C.A.A.F. 2003). At time of the appellant's conviction, the maximum sentence was life in
confinement, forfeiture of all pay and allowances, and reduction to E-1. Our dismissal of the Charge
and Specification does not change the maximum sentence.

Before reassessing a sentence, this Court must be confident "that, absent any error, the sentence
adjudged would have been of at least a certain severity.” United States v. Sales, 22 M.J. 305, 308
(C.M.A. 1986). Ultimately, a sentence can be reassessed only if we "confidently can discern the
extent of the error's effect on the sentencing authority's decision.” United States v. Reed, 33 M.J. 98,
99 (C.M.A. 1991). If we "cannot determine that the sentence would have been at least of a certain
magnitude,” we must order a rehearing. United States v. Harris, 53 M.J. 86, 88 (C.A.A.F. 2000); see
also United States v. Poole, 26 M.J. 272, 274 (C.M.A. 1988). Because the change to the appellant's
charges or sentencing landscape is not dramatic, we are confident in our ability to reassess the
sentence. The dismissed Charge and Specification carried the smallest maximum punishment of the
four with which the appellant was charged: seven years. Even with the dismissed Charge and
Specification the appellant is still guilty of rape, forcible sodomy, and carnal knowledge, all with a
child between the ages of 12 and 16. These offenses carried the same maximum punishment even
without the dismissed offense: a dishonorable discharge, confinement for life, forfeiture of all pay
and allowances, and reduction to the grade of E-1.

We are confident that the convening authority would have approved the same sentence.
Furthermore, we find, after considering the appellant's character, the nature and seriousness of his
offenses, and the entire record, that the reassessed sentence is appropriate.

Conclusion

We set aside and dismiss Charge lll and its Specification and affirm the remaining findings and the
sentence as approved by the convening authority. The approved findings, as modified, and the
sentence are correct in law and fact, and no error prejudicial to the substantial rights of the appeliant
regarding the affirmed charges and specifications occurred. Articles 59(a) and 66(c), UCMJ, 10
U.S.C. §§ 859(a), 866(c). Accordingly, the findings, as modified, and-the sentence, are

AFFIRMED.

Footnotes

1

Issues 4, 5, 6, and 8 were raised pursuant to United States v. Grostéfon, 12 M.J. 431 (C.M.A 1982).
2
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U.S. Const. amend. V.
3

U.S. Const. amend. 'XIV.
4

These were not the exact words used by the appellant, but they convey his sentiment.
5 .

Though not specifically raised, we also find that the appellant'é convictions are legally sufficient. See
United States v. Humpherys, 57 M.J. 83, 94 (C.A.A.F. 2002) (quoting United States v. Turner, 25
M.J. 324 (C.M.A. 1987)).

6

The Fort Leavenworth Disciplinary Barracks' regulations prevent him from seeing any children
without first obtaining an "exception to policy."
7

Even assuming he has submitted an Article 138, UCMJ, 10 U.S.C. § 938, complaint, our opinion
- addressing the other issues remain the same. ‘ -
8

U.S. Const. amend. VIII.
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UNITED STATES v. Technical Sergeant RAFAEL VERDEJO-RUIZ, United States Air Force
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS
2014 CCA LEXIS 607
ACM 37957 (recon)
August 14, 2014, Decided

Notice:
THIS OPINION IS SUBJECT TO EDITORIAL CORRECTION BEFORE FINAL RELEASE.
Editorial Information: Subsequent History

Motion granted by United States v. Verdejo-Ruiz, 74 M.J. 82, 2014 CAAF LEXIS 1118 (C.A.A.F., Nov.
18, 2014)Motion denied by United States v. Verdejo-Ruiz, 74 M.J. 327, 2015 CAAF LEXIS 758
(C.A.AF., Mar. 25, 2015)Motion denied by United States v. Verdejo-Ruiz, 75 M.J. 3, 2015 CAAF LEXIS
533 (C.A.A.F., June 4, 2015)Review denied by Verdejo-Ruiz v. United States, 75 M.J. 375, 2016 CAAF
LEXIS 547 (C.A.A.F_, June 22, 2016)

Editorial Information: Prior History

Sentence adjudged 25 February 2011 by GCM convened at Tyndall Air Force Base, Florida. Military
Judge: W. Thomas Cumbie. Approved Sentence: Dishonorable discharge, confinement for 25 years, and
reduction to E-1.United States v. Verdejo-Ruiz, 2013 CCA LEXIS 680 (A.F.C.C.A., July 18, 2013)

Counsel For the Appellant: Major Shane A. McCammon (argued); Major Scott W.
Medlyn; and Captain Michael A. Schrama. '
For the United States: Major Daniel J. Breen (argued); Colonel
Don M. Christensen; Lieutenant Colonel C. Taylor Smith; and Gerald R. Bruce, Esquire.
Judges: Before ALLRED, MITCHELL, and WEBER, Appellate Military Judges.

CASE SUMMARY Military judge did not err when he denied appellant's motion to suppress his confession
because there was no promise of confidentiality made by Air Force Office of Special Investigations
agents; most if not all of the agents' statements were made in response to appellant's concerns about his
wife finding out about his actions with 13-year-old girl.

OVERVIEW: HOLDINGS: [1]-The military judge did not err when he denied appellant's motion to
suppress his confession because there was no promise of confidentiality made by the Air Force Office of
Special Investigations agents; when taken in the context of the totality of the circumstances, most if not
all of the agents' statements were made in response to appellant's concerns about his wife finding out
about his actions; [2]-Appellant's convictions were factually sufficient because the victim provided
detailed and believabie testimony about the events that transpired, and appellant's confession
corroborated some of her testimony; the defense was not able to establish any material contradictions or
inaccuracies in her testimony; [3]-It was plain and obvious error to omit the terminal element from the
specification alleging indecent acts under Unif. Code Mil. Justice art. 134, U.S.C.S. § 934.

OUTCOME: Dismissed in part and affirmed in part.
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LexisNexis Headnotes

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review
Military & Veterans Law > Military Justice > Motions > Suppression

A military judge's decision to deny a motion to suppress evidence is reviewed for an abuse of discretion.
"Abuse of discretion" is a term of art applied to appellate review of the discretionary judgments of a trial
court. An abuse of discretion occurs when the trial court's findings of fact are clearly erroneous or if the
court's decision is influenced by an erroneous view of the law. Further, the abuse of discretion standard
of review recognizes that a judge has a range of choices and will not be reversed so long as the decision
remains within that range.

Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions
Military & Veterans Law > Military Justice > Pretrial Proceedings > Self-Incrimination Privilege

Generally, a confession is not admissible unless it has been made voluntarily, considering the totality of
the circumstances surrounding the confession. Mil. R. Evid. 304(a), Manual Courts-Martial. Military
justice jurisprudence holds that a statement made in response to a promise of confidentiality by law
enforcement agents may be inadmissible, because the promise of confidentiality nullifies the rights
advisement under Unif. Code Mil. Justice art. 31, 10 U.S.C.S. § 831. A rights advisement followed by a
promise of confidentiality amounts to no warning, as the assurance could only be interpreted to mean
that the statement would not be used in a subsequent trial. Statements made in response to a promise of
confidentiality are inadmissible, despite the provision of a rights advisement, where the promise induces
a belief in the mind of the accused that his disclosure will not be made the basis for a criminal
prosecution. Even an implied promise of confidentiality may render a confession inadmissible if it is the
causative factor for later confessions.

Military & Veterans Law > Military Justice > Pretrial Proceedings > Self-Incrimination Privilege
Military & Veterans Law > Military Justice > Evidence > Admissions & Confessions

Promises of confidentiality are substantially similar to promises of testimonial immunity. If an official with
either express or apparent authority promises a suspect that no prosecution will result if the suspect
confesses, courts will not hesitate to enforce that promise. Promises of confidentiality or immunity made
without authority are forms of unlawful inducement. A confession is involuntary, and thus inadmissible, if
it was obtained through the use of unlawful inducement. Mil. R. Evid. 304(a), (c)(3) Manual
Courts-Martial. Unif. Code Mil. Justice art. 31(d), 10 U.S.C.S. § 831(d). Under Freeman, promises are
considered only a factor in the equation; they are not of themselves determinative of involuntariness. In
determining whether an accused's will was over-borne in a particular case, a court assesses the totality
of all the surrounding circumstances, both the characteristics of the accused and the details of the
interrogation. Factors taken into account in determining voluntariness include the accused's age, level of
education, and intelligence, along with any advice provided to the accused concerning his constitutional
rights, the length of detention, the nature of the questioning, and the use or absence of physical
punishment such as the deprivation of food or sleep.

Military & Veterans Law > Military Justice > Evidence > Weight & Sufficiency
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review *

Under Unif. Code Mil. Justice art. 66(c), 10 U.S.C.S. § 866(c), an appellate court reviews issues of legal
and factual sufficiency de novo. The test for factual sufficiency is whether, after weighing the evidence in
the record of trial and making allowances for not having personally observed the witnesses, the appellate
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court is convinced of the accused's guilt beyond a reasonable doubt. Review of the evidence is limited to
the entire record, which includes only the evidence admitted at trial and exposed to the crucible of
cross-examination.

Military & Veterans Law > Military Justice > Pretrial Proceedings > Charges

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review
Constitutional Law > Bill of Rights > Fundamental Rights > Procedural Due Process > Scope of
Protection

Notice of the terminal element of a Unif. Code Mil. Justice art. 134, 10 U.S.C.S. § 934, offense is an
essential part of due process, as an accused must know and fully understand the offenses against which
he must defend. Whether a charge and specification state an offense and the remedy for such error are
questions of law that an appellate court reviews de novo. A specification states an offense if it alleges,
either expressly or by necessary implication, every element of the offense, so as to give the accused
notice and protection against double jeopardy. R.C.M. 307(c)(3), Manual Courts-Martial.

Military & Veterans Law > Military Justice > Pretrial Proceedings > Charges
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

When an appellant does not object to a missing terminal element at trial, an appellate court analyzes the
case for plain error. The failure to allege a terminal element is plain and obvious error that is forfeited
rather than waived. In the context of a plain error analysis of defective indictments, the appellant has the
burden of demonstrating that: (1) there was error; (2) the error was plain or obvious; and (3) the error
materially prejudiced a substantial right of the appellant. In the plain error context, a defective
specification alone is insufficient to constitute substantial prejudice to a material right. Therefore,
reviewing courts look to the record to determine whether notice of the missing element is somewhere
extant in the trial record, or whether the element is essentially uncontroverted. If this is the case, the
charging error is considered cured and material prejudice is not demonstrated.

Military & Veterans Law > Military Justice > Pretrial Proceedings > Charges
Military & Veterans Law > Military Justice > Trials > Arguments on Findings

Identifying a theory of criminality during closing argument alone does not constitute sufficient notice to
find a lack of prejudice from omission of the terminal element on the charge sheet.

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

An appellate court reviews an appellant's claim of prosecutorial misconduct under the standards of
Halpin, Edmond, and Argo. The appeliate court pays special attention to the overall effect of counsel's
conduct on the trial, and not counsel's personal blameworthiness.

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

An appellate court evaluates the fairness of an appellant's trial using the cumulative error doctrine.
Dollente requires the appellate court to evaluate the errors against the background of the case as a
whole, paying particular weight to factors such as the nature and number of the errors committed; their
interrelationship, if any, and combined effect; how the trial court dealt with the errors as they arose; and
the strength of the government's case.

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review
Military & Veterans Law > Military Justice > Sentencing > Cruel & Unusual Punishment
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An appellate court reviews allegations of cruel and unusual punishment de novo.

Military & Veterans Law > Military Justice > Sentencing > Cruel & Unusual Punishment

Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review
Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Cruel & Unusual
Punishment

The Eighth Amendment to the United States Constitution, U.S. Const. amend. VI, prohibits two types of
punishments: (1) those incompatible with the evolving standards of decency that mark the progress of a
maturing society or (2) those which involve the unnecessary and wanton infliction of pain. An appellate
court applies the United States Supreme Court's interpretation of the Eighth Amendment in the absence
of any legislative intent to create greater protections in the Uniform Code of Military Justice. Unif. Code
Mil. Justice art. 55, 10 U.S.C.S. § 855, is coterminous with the Eighth Amendment, and courts apply that
standard to both provisions.

Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Cruel & Unusual
Punishment
Military & Veterans Law > Military Justice > Sentencing > Cruel & Unusual Punishment

A violation of the Eighth Amendment to the United States Constitution, U.S. Const. amend. Vill, is shown
by demonstrating: (1) an objectively, sufficiently serious act or omission resulting in the denial of
necessities; (2) a culpable state of mind on the part of prison officials amounting to deliberate
indifference to the appellant's health and safety; and (3) that he has exhausted the prisoner-grievance
system and that he has petitioned for relief under Unif. Code Mil. Justice art. 138, 10 U.S.C.S. § 938.

Military & Veterans Law > Military Justice > Sentencing > Cruel & Unusual Punishment
Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Cruel & Unusual
Punishment

For the purpose of the Eighth Amendment to the United States Constitution, U.S. Const. amend. VIIl,
serious acts or omissions include matters such as denial of needed medical attention, proper food,
sanitary living conditions, or even physical abuse.

Military & Veterans Law > Military Justice > Evidence > Privileges > Psychotherapist-Patient
Privilege

A patient has a privilege to refuse to disclose and to prevent any other person from disclosing a
confidential communication made between the patient and a psychotherapist or an assistant to a
psychotherapist, in a case arising under the Uniform Code of Military Justice, if such communication was
made for the purpose of facilitating diagnosis or treatment of the patient's mental or emotional condition.
Mil. R. Evid. 513(a), Manual Courts-Martial. However, no such privilege exists when the records are
constitutionally required. To prevent unnecessary disclosure of evidence of a patient's records or
communications, the military judge may issue protective orders or may admit only portions of the
evidence. Mil. R, Evid. 513(e)(4).

Military & Veterans Law > Military Justice > Evidence > Evidentiary Rulings
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

An appellate court reviews a military judge's decision to admit or exclude evidence for an abuse of
discretion.
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Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review
Military & Veterans Law > Military Justice > Trials > Instructions > General Overview

Whether a military judge properly instructed the members is a question of law an appellate court reviews
de novo. However, where there is no objection to an instruction at trial, the appellate court reviews for
plain error.

Constitutional Law > Bill of Rights > Fundamental Rights > Criminal Process > Speedy Trial
Military & Veterans Law > Military Justice > Speedy Trial

Military & Veterans Law > Military Justice > Postconviction Proceedings > General Overview
Military & Veterans Law > Military Justice > Appeals & Reviews > Standards of Review

An appellate court reviews de novo whether an appellant has been denied his due process right to a
speedy post-trial review and whether any constitutional error is harmless beyond a reasonable doubt. A
presumption of unreasonable delay arises when appellate review is not completed and a decision is not
rendered within 18 months of the case being docketed before the appellate court. The Moreno standards
continue to apply as a case remains in the appellate process. The Moreno standard is not violated when
each period of time used for the resolution of legal issues between the appellate court and the superior
court is within the 18-month standard. However, when a case is not completed within 18 months, such a
delay is presumptively unreasonable and triggers an analysis of the four factors elucidated in Barker and
Moreno. Those factors are (1) the length of the delay; (2) the reasons for the delay; (3) whether the
appellant made a demand for a speedy trial; and (4) prejudice to the appellant. When there is no showing
of prejudice under the fourth factor, an appellate court will find a due process violation only when, in
balancing the other three factors, the delay is so egregious that tolerating it would adversely affect the
public's perception of the fairness and integrity of the military justice system.

Military & Veterans Law > Military Justice > Postconviction Proceedings > General Overview
Military & Veterans Law > Military Justice > Speedy Trial

The Moreno speedy-trial standards continue to apply as a case continues through the appellate process.
The Moreno standard is not violated when each period of time used for the resolution of legal issues
between the appellate court and the superior court is within the 18-month standard.

Military & Veterans Law > Military Justice > Speedy Trial
Military & Veterans Law > Military Justice > Postconviction Proceedings > General Overview

Unif. Code Mil. Justice art. 66(c), 10 U.S.C.S. § 866(c), empowers appellate courts to grant sentence
relief for excessive post-trial delay without the showing of actual prejudice required by Unif. Code Mil.
Justice art. 59(a), 10 U.S.C.S. § 859(a). A non-exhaustive list of factors is considered in evaluating
whether art. 66(c) relief should be granted for post-trial delay. Among the non-prejudicial factors are the
length and reasons for the delay; the length and complexity of the record; the offenses involved; and the
evidence of bad faith or gross negligence in the post-trial process.

Opinion
Opinion by: WEBER
| Opinion
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OPINION OF THE COURT UPON RECONSIDERATION
WEBER, Judge:

At a general court-martial composed of officer and enlisted members, the appellant was convicted,
contrary to his pleas, of one specification each of rape of a person between the ages of 12 and 16;
carnal knowledge with a person between the ages of 12 and 16; forcible sodomy of a person between
the ages of 12 and 16; and indecent acts upon the body of a female under the age of 16, in violation
of Articles 120, 125, and 134, UCMJ, 10 U.S.C. 920, 925, 934. He was sentenced to a dishonorable
discharge, confinement for 25 years, forfeiture of all pay and allowances, and reduction to E-1. The
convening authority did not approve the adjudged forfeitures, but otherwise approved the sentence
as adjudged.1

On appeal, the appellant raises 11 issues: (1) the military judge erred by denying his motion to
suppress involuntary statements made after law enforcement agents promised him confidentiality,
(2) his convictions are factually insufficient; (3) the Article 134, UCMJ, specification fails to state an
offense; (4) trial counsel committed reversibie error by making false assertions of material fact and
by prosecutorial misconduct; (5) his Fifth2 and Fourteenth3 Amendment rights were violated when
the alleged victim committed perjury and fraud on the court during her testimony; (6) the findings and
sentence should be set aside under the cumulative error doctrine; (7) the United States Disciplinary
Barracks' (USDB) refusal to allow him visitation with his children is illegal considering (a) he did not
commit any offense against his own children, (b) he was issued a meritless no-contact order, and (c)
the USDB administrative system improperly lists him as single with no dependents; (8) his
court-martial wrongfully included charges of carnal knowledge and indecent acts; (9) the
Government and the military judge improperly denied the defense the ability to review the victim's
mental health and medical records; (10) the military judge's findings instructions erroneously stated
the burden of proof required to demonstrate force; and (11) he is entitled to relief for untimely
appellate review.4

Procedural History

On 25 June 2013, the Secretary of Defense, "[p]ursuant to [his] authority under title 5, United States
Code, section 3101 et seq.," issued a memorandum that "appoint[ed] Mr. Laurence M. Soybel, a
civilian employee of the Department of the Air Force, to serve as appeliate military judge on the Air
Force Court of Criminal Appeals." Memorandum from Sec'y of Def. Chuck Hagel for Sec'y of the Air
Force Eric Fanning (25 June 2013).

On 18 July 2013, we issued a decision in which we dismissed a charge and specification, but
affirmed the remaining findings and the sentence as approved by the convening authority. United
States v. Verdejo-Ruiz, ACM 37957, 2013 CCA LEXIS 680 (A.F. Ct. Crim. App. 18 July 2013)
(unpub. op.). This Court issued its opinion after hearing oral argument on the appellant's first
assigned issue, dealing with the defense's motion to suppress statements the appellant made after
law enforcement agents purportedly promised him confidentiality. Pursuant to his appointment by the
Secretary of Defense, Mr. Soybel was a member of that panel. The appellant then filed with this
Court a motion to vacate and petitioned our superior court for review. On 12 November 2013, our
superior court converted the appellant's motion to vacate into a motion for reconsideration. See
United States v. Verdejo-Ruiz, 73 M.J. 109, No. 14-0010/AF (Daily Journal 12 November 2013). On
" 15 April 2014, our superior court issued its decision in United States v. Janssen, 73 M.J. 221, 225
(C.A.A.F. 2013), holding that the Secretary of Defense did not have the legislative authority to
appoint civilian employees as appellate military judges, and that his appointment of Mr. Soybel to
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* this Court was "invalid and of no effect."

In light of Janssen, we granted the motion for reconsideration on 29 April 2014 and permitted the
appellant to file a supplemental assignment of errors. The appellant actually filed two supplemental
errors, raising three issues not previously before this Court. We also granted the appellant's motion
for oral argument on the same issue previously argued to this Court. On 24 June 2014, well after the
deadline for supplemental briefs to be submitted in this case and after oral argument, the appellant
moved for leave to file yet another supplemental assignment of errors, alleging he received
ineffective assistance of counsel. Given that this Court had repeatedly aliowed the appellant to raise
additional issues out of time during the lengthy appellate processing of this matter, and given that the
appellant made no attempt to explain why this latest issue could not have been raised earlier, we
denied the appellant's motion to submit this latest supplemental assignment of errors.

With a properly constituted panel, we have reviewed the appellant's case, to include the appellant's
previous and current filings, oral argument, and the previous opinion issued by this Court.

Background

The charged acts took place in or around July 2004. At that time, then 13-year-old CL visited with
family members in Oklahoma. She resided with her grandparents, but she frequently visited her
step-father's cousin, Mrs. LV, and Mrs. LV's husband, the appellant. She sometimes spent the night
at the appellant's home and considered herself to have a close relationship with Mrs.'LV. CL helped
Mrs. LV and the appellant prepare for their wedding ceremony at the end of July, which would
formally celebrate their marriage that took place two years earlier.

During the days leading up to the wedding ceremony, CL stated the appellant committed four sexual
acts against her, all contrary to her will. Three such incidents took place in the house, either when
Mrs. LV was sleeping or not home. The final such incident took place the night before the wedding
ceremony, when the appellant took CL away from decorating for the reception and engaged in sexual
intercourse with her in his car.

CL did not tell anyone about these acts until approximately six years later, when she confided in a
friend and then a family member. The Air Force Office of Special Investigations (AFOSI) was
notified of the allegation and investigated the matter.

Further facts relevant to each assignment of error are discussed below.
Appellant's Motion to Suppress Involuntary Statements

AFOSI agents interviewed the appellant. The interview was videotaped and transcribed. The agents
read the appellant his Article 31, UCMJ, 10 U.S.C. § 831, rights from a printed card and allowed him
to read along. The appellant acknowledged his rights, declined a lawyer, and agreed to answer
questions. After a rapport-building session, the agents confronted the appellant about an allegation
that he sexually assaulted CL. The appellant initially maintained that he did not remember doing
anything sexual with CL because it was a long time ago, but eventually admitted that he "did commit
a stupid action” in that he "was going to sleep with somebody."” The appellant eventually stated that
he cheated on his wife but could not remember with whom he did so.

After more questioning, the appellant admitted that he had sex with someone in his Cadillac, and it
was either CL or a Senior Airman named Amanda. Eventually, after additional prodding, the
appellant admitted that it was CL whom he had sex with in his car. In his post-interview written
statement, the appellant wrote that he "ran out in [his] car with {CL] and had brief intercourse inside
the car." He also stated that he was going to tell his wife about the incident until he learned of CL's
age. The appellant only admitted to having sex with CL on the one occasion in his car and to kissing
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her a few times after being "seduced." He denied any other sexual misconduct toward CL.

At trial, the defense motioned to suppress the confessions, asserting the appeliant's statements were
the result of a promise of confidentiality by the two AFOSI agents. The appellant pointed to five
specific examples of such promises:

- "Like | said, what you say here stays with us. We don't go around telling everyone what you say
and everything else."

- "You don't have to worry about anything you say with us. Like | said, we are not trying to throw
you up by a stake or anything else.”

- "Everything that stays in this room, stays in this room."

- "I am not going to tell your wife about it either, you know. . . . | am not going to tell anybody. . .

- "See, the thing about our office here is when we talk to people, we don'’t share information with
other people.”

In support of the motion to suppress, the appellant testified that these comments convinced him that
no matter what he said to the AFOSI agents, they would keep it to themselves. He further testified
that he believed the AFOSI agents would only submit a report to his commander indicating whether
he was being honest, and nothing more. According to the appellant, he believed the agents promised
him confidentiality, so he merely agreed with the allegations in order to leave the interview and get
on with his life.

The military judge denied the motion and issued findings of fact. Regarding the appellant's
testimony, the military judge stated: "The court finds this testimony to be totally, completely, and
unequivocally without merit." The military judge acknowledged the possibility that the agents'
statements, standing alone and taken out of context, might have reasonably implied a promise of
confidentiality. However, he found that when taken in the context of the entire conversation and
under the totality of the circumstances, the agents’ statements implied no such promise. The military
judge noted that three of the statements were made in response to the appellant's concern about his
wife learning of the details of his infidelity with CL and therefore amounted to assurances merely that
the agents would not tell the appellant's wife what he said. Additionally, the military judge viewed the
other two statements as "tiny snippets of a lengthy discourse by the agents, which given the context
of the conversation, could not reasonably be construed as a promise of confidentiality.” The military
judge also noted that the appellant's own statements during the interview demonstrated his
awareness that disciplinary action could resuit from his admissions, such as his question to agents
about whether this matter was "a court-martial thing.” Ultimately, the military judge concluded that
"the defense . . . cherry picked five very short innocuous statements . . . . [which] taken individually,
or collectively, cannot reasonably be construed as a promise of confidentiality.” The appellant
challenges this ruling on appeal.

A military judge's decision to deny a motion to suppress evidence is reviewed for an abuse of
discretion. United States v. Freeman, 65 M.J. 451, 453 (C.A.A.F. 2008).

"Abuse of discretion” is a term of art applied to appellate review of the discretionary judgments of
a trial court. An abuse of discretion occurs when the trial court's findings of fact are clearly
erroneous or if the court's decision is influenced by an erroneous view of the law. Further, the
abuse of discretion standard of review recognizes that a judge has a range of choices and will

not be reversed so long as the decision remains within that range./d. (internal quotation marks

and citations omitted).
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Generally, a confession is not admissible unless it has been made voluntarily, considering the totality
of the circumstances surrounding the confession. Arizona v. Fulminante, 499 U.S. 279, 285-86, 111
S. Ct. 1246, 113 L. Ed. 2d 302 (1991); Mil. R. Evid. 304(a). Military justice jurisprudence has long
held that a statement made in response to a promise of confidentiality by law enforcement agents
may be inadmissible, because the promise of confidentiality nullifies the rights advisement under
Article 31, UCMJ. United States v. Cudd, 6 C.M.A. 630, 20 C.M.R. 346, 352 (C.M.A. 1956). A rights
advisement followed by a promise of confidentiality "amounts to no warning, as the assurance could
only be interpreted to mean that the statement would not be used in a subsequent trial.” Id. at 350.
Statements made in response to a promise of confidentiality are inadmissible, despite the provision
of a rights advisement, where the promise "induce[s] a belief in the mind of the accused that his
disclosure will not be made the basis for a criminal prosecution." United States v. Washington, 9
C.M.A. 131, 25 C.M.R. 393, 395 (C.M.A. 1958). Even an implied promise of confidentiality may
render a confession inadmissible if it is "the causative factor for . . . later confessions.” United States
v. Green, 15 C.M.A. 300, 35 C.M.R. 272, 276 (C.M.A. 1965).

Promises of confidentiality are substantially similar to promises of testimonial immunity. See United
States v. Lonetree, 35 M.J. 396, 401-02 (C.M.A. 1992) (analyzing promises of confidentiality and
immunity under the same framework). If an official with either express or apparent authority
promises a suspect that no prosecution will result if the suspect confesses, courts will not hesitate to
enforce that promise. United States v. Churnovic, 22 M.J. 401, 405 (C.M.A. 1986). Promises of
confidentiality or immunity made without authority are forms of unlawful inducement. Lonetree, 35
M.J. at 402. "A confession is involuntary, and thus inadmissible, if it was obtained . . . through the
use of unlawful inducement." Freeman, 65 M.J. at 453 (internal quotation marks omitted) (citing Mil.
R. Evid. 304(a), (c)(3); Article 31(d), UCMJ).

Under Freeman, "promises are considered only a factor in the equation; they ‘are not of themselves
determinative of involuntariness." /d. at 455. "In determining whether a defendant's will was
over-borne in a particular case," we assess "the totality of all the surrounding circumstances-both the
characteristics of the accused and the details of the interrogation." /d. at 453 (quoting Schneckloth v.
Bustamonte, 412 U.S. 218, 226, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973)). Factors taken into account
in determining voluntariness include the accused's age, level of education, and intelligence, along
with any advice provided to the accused concerning his constitutional rights, the length of detention,
the nature of the questioning, and the use or absence of physica! punishment such as the deprivation
of food or sleep. /d. (citations omitted).

We have reviewed the record of trial, including the written submissions on this issue at trial and on
appeal, the video recording of the confession, the transcript of the interview, and the appellant's
written confession. We have also considered oral argument on this issue. Our review leaves us
firmly convinced that the military judge did not abuse his discretion when he denied the appellant's
motion to suppress his confession.

We find no promise of confidentiality made by AFOSI agents. We acknowledge, as did the military
judge, that some of the agents' comments, taken in isolation, could be read to constitute a promise of
confidentiality or immunity.5 The individual statements the appellant cites should not be held up as a
model for other agents to follow, and in a different setting, might constitute a promise of
confidentiality or immunity. However, we agree with the military judge that when taken in the context
of the totality of the circumstances, most if not all of the agents' statements were made in response
to the appellant's concerns about his wife finding out about his actions.6 A fair reading of the entire
transcript and an unbiased viewing of the video recording indicates that the agents’ comments were
not reasonably viewed as general commitments that the agents would forever keep the appellant’s
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statements in confidence, never to be revealed to anyone. Rather, they were poorly-worded
assurances that they would not broadcast his statements to anyone without a need to know the
information, including the appellant's wife.

The appellant's own statements indicate his awareness that his statements could be used against
him. Toward the end of the interview, he asked agents if this matter could be treated as a
court-martial, and he also said that he might need a break to smoke if he was "being handcuffed out
of [the interview]." Throughout the interview, the appellant grudgingly disclosed more and more
information as he was confronted with the absurdity of his statement that he had sexual intercourse
with someone on the eve of his wedding, but could not remember who his partner was. Even when
he admitted to having sexual intercourse with CL in the car, he denied other allegations of sexual
misconduct. The appellant was well aware that any statements he made could be used against him.
We agree with the military judge that the appellant lacked credibility in his contention that he
believed agents would only submit a report to his commander indicating whether he was being
honest and nothing more. Apart from the inherent improbability of such a belief by a
noncommissioned officer who had been in the Air Force for more than 10 years at the time of the
interview, the appellant's lack of credibility in his motions testimony clearly presents itself through the
transcript.

We find agents made no promise of confidentiality and therefore the appellant's statements were
voluntary under the totality of the circumstances. We find no abuse of discretion in the military
judge's denial of the defense's motion to suppress the appellant's statements to AFOSI agents.

Factual Sufficiency

The appellant also avers that his convictions for rape, carnal knowledge, forcible sodomy, and
indecent acts with a child are factually insufficient.

Under Article 66(c), UCMJ, 10 U.S.C. § 866(c), we review issues of legal and factual sufficiency de
novo. See United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002). The test for factual
sufficiency is "whether, after weighing the evidence in the record of trial and making allowances for
not having personally observed the witnesses, [we are] convinced of the accused's guiit beyond a
reasonable doubt.” United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987). Review of the evidence
is limited to the entire record, which includes only the evidence admitted at trial and exposed to the
crucible of cross-examination. Article 66(c), UCMJ; United States v. Bethea, 22 C.M.A. 223, 46
C.M.R. 223, 224-25 (C.M.A. 1973).

Having reviewed the entire record, including the appeliant's confession and the victim's testimony,
we are convinced the appellant's convictions are factually sufficient.7 CL provided detailed and
believable testimony about the events that transpired, and the appellant's confession corroborated
some of her testimony. Despite attempts to do so, the defense was not able to establish any material
contradictions or inaccuracies in her testimony. We agree with the members that the appellant is
guilty of the charged offenses.

Failure to State an Offense

Notice of the terminal element of an Article 134, UCMJ, offense is an essential part of due process,
as an accused must know and fully understand the offenses against which he must defend. See
United States v. Humphries, 71 M.J. 209, 216 (C.A.A.F. 2012); United States v. Fosler, 70 M.J. 225,
229 (C.A.A.F. 2011). Whether a charge and specification state an offense and the remedy for such
error are questions of law that we review de novo. United States v. Ballan, 71 M.J. 28, 33 (C.A.A.F.
2012). "A specification states an offense if it alleges, either expressly or by [necessary] implication,
every element of the offense, so as to give the accused notice and protection against double
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jeopardy." United States v. Crafter, 64 M.J. 209, 211 (C.A.A.F. 2006) (citing United States v. Dear,
40 M.J. 196, 197 (C.M.A. 1994)); Rule for Courts-Martial 307(c)(3).

Charge 11l and its Specification alleged a violation of Articie 134, UCMJ, in that the appellant
committed indecent acts upon the victim, a female under the age of 16, not his wife, by committing
certain acts upon her with the intent to gratify his sexual desires. The Specification did not allege one
of the three possible clauses of the terminal element: prejudice to good order and discipline, service
discrediting, or a crime or offense not capital. The appellant did not contest the wording of the
specification at trial.

Because the appellant did not object to the missing element at trial, we analyze this case for plain
error and in doing so find that the failure to allege the terminal element was "plain and obvious error
that was forfeited rather than waived." See Humphries, 71 M.J. at 215. In the context of a plain error
analysis of defective indictments, the appellant has the burden of demonstrating that: “(1) there was
error; (2) the error was plain or obvious; and (3) the error materially prejudiced a substantial right of
the accused." /d. at 214 (quoting United States v. Girouard, 70 M.J. 5, 11 (C.A.A.F. 2011)) (internal
quotation marks omitted). "[I]n the plain error context[,] the defective specification alone is
insufficient to constitute substantial prejudice to a material right." Humphries, 71 M.J. at 215 (cmng
Puckett v. United States, 556 U.S. 129, 142, 129 S. Ct. 1423, 173 L. Ed. 2d 266 (2009); United
States v. Cotton, 535 U.S. 625, 631-32, 122 S. Ct. 1781, 152 L. Ed. 2d 860 (2002)). Therefore,
reviewing courts "look to the record to determine whether notice of the missing element is
somewhere extant in the trial record, or whether the element is ‘essentially uncontroverted.” /d. at
215-16 (quoting Cotton, 535 U.S. at 633; Johnson v. United States, 520 U.S. 461, 470, 117 S. Ct.
1544, 137 L. Ed. 2d 718 (1997)). If this is the case, the charging error is considered cured and
material prejudice is not demonstrated. /d. at 217.

The only mention of any of the clauses of the terminal element during the trial was by trial counsel
during closing arguments when, after recounting the facts alleged in the Specification, he argued to
the jury that, "It should take you about five seconds to realize that committing these horrible acts on
an Air Force Installation on a 13-year-old child is prejudicial to good order and discipline in the United
States Air Force." The defense did not address this point.

Our superior court has specified that identifying a theory of criminality during closing argument alone
does not constitute sufficient notice to find a lack of prejudice from omission of the terminal element
on the charge sheet. United States v. Goings, 72 M.J. 202, 208 (C.A.A.F. 2013). Because notice of
the missing element is not "somewhere extant in the trial record," as required by Humphries, it was
plain and obvious error to omit the terminal element from the Specification alleging indecent acts
under Article 134, UCMJ. That error prejudiced the appellant's right to notice. Accordingly, we
dismiss the finding of guilty for Charge 11l and its Specification.

Prosecutorial Misconduct and Perjury

We have considered the appellant's fourth and fifth assigned errors, raised pursuant to United States
v. Grostefon, 12 M.J. 431 (C.M.A 1982), and find them meritless.

We have reviewed the appellant's claim of prosecutorial misconduct under the standards of United
States v. Halpin, 71 M.J. 477, 479 (C.A.A.F. 2013), United States v. Edmond, 63 M.J. 343, 347
(C.A.A.F. 2006), and United States v. Argo, 46 M.J. 454, 457 (C.A.A.F. 1997). We have paid special
attention to the "overall effect of counsel’'s conduct on the trial, and not counsel's personal
blameworthiness." United States v. Thompkins, 58 M.J. 43, 47 (C.A.A.F. 2003). Having examined
trial counsel's conduct as well as the fairness of this trial, we find no merit in the appellant's ciaim.

The appellant claims the victim committed perjury, pointing to statements in the Article 32, UCMJ, 10
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U.S.C. § 832, investigation which he claims could be used to contradict her. He then relates this back
to his argument that the evidence was insufficient to support a conviction. We have already
addressed the issue of factual sufficiency and there is no need to rehash it. Trial defense counsel
subjected CL to a vigorous cross-examination. The members believed her, and we are similarly
convinced by her testimony and the other evidence in the record of tnal to include the appellant's
confession. We find no merit to the appellant's claim

Cumulative Error

The appellant avers that cumulative errors occurred at trial that should compel us to set aside the
findings and sentence. In this argument, the appellant raises eight errors he alleges transpired during
trial, some with several subparts.

As our sister court observed, we "evaluate the fairness of the appellant's trial using the cumulative
error doctrine.” United States v. Parker, 71 M.J. 594, 630 (N.M. Ct. Crim. App. 2012) (citing United
States v. Dollente, 45 M.J. 234, 242 (C.A.A.F. 1996); United States v. Banks, 36 M.J. 150, 171
(C.M.A. 1992)). As the Parker Court stated, Dollente requires us to evaluate the errors

[a]gainst the background of the case as a whole, paying particular weight to factors such as the
nature and number of the errors committed; their interrelationship, if any, and combined effect;
how the [trial] court dealt with the errors as they arose (including the efficacy-of any remedial
efforts); and the strength of the government's case.71 M.J. at 603 (second alteration in original).

Some of the errors alleged by the appellant include supposed errors by the military judge in his
instructions, misstatements of the evidence by the prosecutor, the denial of the right to an educated
jury due to the prosecutor's failure to present expert testimony on child behavior that would favor the
appellant's case, and that a testifying AFOSI| agent was allowed to give human lie detector
testimony. We have reviewed the appellant's allegations and find no error. Rather, we find rulings
and decisions made well within the sound discretion of the military judge. There was ampie evidence
of the appellant's guilt and there were no errors that materially prejudiced his substantial rights.
Under these circumstances, the appellant was not denied a fair trial, and the cumulative error
doctrine is not applicable. See United States v. Pope, 69 M.J. 328, 335 (C.A.A.F. 2011); Dollente, 45
M.J. at 242.

Visitation Rights

Citing United States v. Ouimette, 52 M.J. 691 (C.G. Ct. Crim. App. 2000), the appellant claims the
USDB's refusal to allow him visitation rights with his children illegally constituted a "harsher [and]
excessive sentence and punishment” because (1) he did not commit any offense against his own
children, (2) he was issued a meritless no-contact order, and (3) the USDB administrative system
improperly lists him as single with no dependents. The appellant submitted documents indicating he
is under a blanket restriction from having any visitation and from making any contact with his own
children (even indirectly through contact via his wife).8 He sent a request to the USDB Commandant
for an exception to this policy but was denied. He filed a complaint with the Inspector General, and
although he states he has filed a complaint pursuant to Article 138, UCMJ, 10 USC § 938, the record
lacked any other indication or evidence of this assertion.9

We review allegations of cruel and unusual punishment de novo. United States v. Lovett, 63 M.J.
211, 215 (C.A.A.F. 2006). As our superior court noted:

[T]he Eighth Amendment prohibits two types of punishments: (1) those “incompatible with the
evolving standards of decency that mark the progress of a maturing society" or (2) those "which
involve the unnecessary and wanton infliction of pain." We apply the Supreme Court's
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interpretation of the Eighth Amendment in the absence of any legislative intent to create greater
protections in the UCMJ./d. (citations omitted). Except for specific situations not applicable to
this case, Article 55, UCMJ, 10 U.S.C. § 855, is coterminous with the Eighth Amendment,10 and
we will apply that standard to both provisions. See United States v. Pena, 64 M.J. 259, 265
(C.A.A.F. 2007); United States v. Matthews, 16 M.J. 354, 368 (C.M.A. 1983).

A violation of the Eighth Amendment is shown by demonstrating:

(1) an objectively, sufficiently serious act or omission resulting in the denial of necessities; (2) a
culpable state of mind on the part of prison officials amounting to deliberate indifference to [the
appellant's] health and safety; and (3) that he has exhausted the prisoner-grievance system . . .
and that he has petitioned for relief under Article 138, UCMJ.Lovett, 63 M.J. at 215 (omission in
original) (footnotes omitted).

Applying these standards, we find no violation of the Eighth Amendment or Article 55, UCMJ. The
appellant's complaint does not amount to a serious act or omission resulting in a denial of
necessities. Typically, such serious acts or omissions include matters such as denial of needed
medical attention, proper food, sanitary living conditions, or even physical abuse. See United States
v. Avila, 53 M.J. 99, 101 (C.A.A.F. 2000). The appellant's deprivation is more akin to routine
conditions associated with punitive or administrative segregation such as restriction of contact with
other prisoners, of exercise outside a cell, of visitation privileges, of telephone privileges, and/or of
reading material. See /d. at 102. We also note that not all visitation or outside contact was withheld
from the appellant, just a certain segment of it. This partial, rather than full, restriction on the
appellant's ability to communicate with friends and family also supports the Government's case. See
Turner v. Safley, 482 U.S. 78, 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1987); Henderson v. Terhune, 379
F.3d 709 (9th Cir. 2004). Also, the appellant has not shown the Commandant acted with a culpable
state of mind. He did not arbitrarily select the appellant and deny him contact with minors. He was
merely enforcing the USDB's rules.

We emphasize that the USDB rules about visitation with children are enforced for the protection of
minors. That the appellant has to undergo a strict screening policy before being granted permission
to visit his children is an administrative safeguard to protect minor juveniles from those convicted of
child sex crimes. It is not an additional punishment or a method of enhancing the sentence already
adjudged. Accordingly, we find no merit to the appeilant's claim.

Propriety of Charges

The appellant argues that the offenses of carnal knowledge and indecent acts were improperly
charged and should be dismissed because the legal actions to bring him to trial on these offenses
occurred after 1 October 2007. According to the appellant, Executive Order 13447 and the 2006
National Defense Authorization Act amended the Manual for Courts-Martial, and eliminated these
two offenses. He argues that because the Executive Order states that nothing in the amendments
would invalidate certain legal actions, to include investigations and referral of charges, that began
prior to 1 October 2007, and the legal actions that preceded the appellant's trial occurred after that
date, they were rendered invalid by the Executive Order because they occurred too late.

This argument is without merit. Executive Order 13447 and the 2006 National Defense Authorization
Act did not eliminate these two offenses in the sense that no one could be prosecuted for them if
legal action began after 1 October 2007. The Executive Order merely incorporated the amendments
to Article 120, UCMJ, and other provisions. It did not bar prosecution of violations of the law as it was
written prior to the amendments and the Executive Order.

These offenses were all alleged as perpetrated against a child between the ages of 12 and 16 years

milcase 13

© 2021 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject (o the restrictions
and terms and conditions of the Matthew Bender Master Agreement.



old. As such, each has a 25-year statute of limitations and may be prosecuted any time within that
period. See United States v. Lopez de Victoria, 66 M.J. 67 (C.A.A.F. 2008). See also Article 43,
UCMJ, 10 U.S.C. § 843; Drafter's Analysis, Manual for Courts-Martial, United States, A21-57, A27
(2012 ed.). The language cited by the appellant in the Executive Order does not bar the offense from
being prosecuted.

Review of CL's Mental Health and Medical Records

The appellant next alleges that either the military judge or the Government denied him a fair trial by
failing to provide him with relevant mental health and medical records of CL. The appellant alleges

that the records he sought would have demonstrated that the charged acts occurred not in 2004 but
in 2006, near the time she underwent a significant medical procedure.

A patient has a privilege to refuse to disclose and to prevent any other person from disclosing a
confidential communication made between the patient and a psychotherapist or an assistant to a
psychotherapist, in a case arising under the UCMJ, if such communication was made for the
purpose of facilitating diagnosis or treatment of the patient's mental or emotional condition.Mil.
R. Evid. 513(a). However, no such privilege exists when the records are "constitutionally
required." Mil. R. Evid. 513(d)(8). "To prevent unnecessary disclosure of evidence of a patient's
records or communications, the military judge may issue protective orders or may admit only
portions of the evidence." Mil. R. Evid. 513(e)(4).

"We review a military judge's decision to admit or exclude evidence for an abuse of discretion."
United States v. Jenkins, 63 M.J. 426, 428 (C.A.A.F. 2006) (citing United States v. Manns, 54 M.J.
164, 166 (C.A.A.F. 2000)).

At trial, the defense moved to compel production of CL's mental health records covered by Mil. R.
Evid. 513. Trial counsel provided the appropriate records to the military judge; however after
reviewing them in camera, he determined no records would be provided to the defense. The defense
did not move to produce any of CL's medical records. While trial defense counsel did file a notice
under Mil. R. Evid. 412 indicating a desire to cross-examine the victim about the alleged medical
procedure, he abandoned the effort when he learned a Government witness would testify the
procedure took place at a different time-a time trial defense counsel believed would be supported by
the mental health records. Based on this, trial defense counsel twice told the military judge they no
longer sought to pursue this matter.

We have reviewed the appellant's assignment of error, the defense’s filings under Mil. R. Evid. 412
and 513, trial defense counsel's representations to the military judge, and the mental health records.
We find no abuse of discretion in the military judge's decision not to release mental health records to
the defense. We similarly find no basis for relief in trial defense counsel's decision not to pursue
questioning about the alleged medical procedure. The decision of the defense to pursue this issue
resulted from a lack of evidence to support the defense theory, not from any action of the military
judge or the Government.

Military Judge's Instructions on Force Elements

The appellant alleges that the military judge's findings instructions concerning force in the forcible
sodomy and rape specifications erred in three respects: (1) his instructions on the forcible sodomy
specification erroneously lessened the Government's burden of proof by allowing the members to
find force occurred simply on the basis of CL's age; (2) his instructions concerning the rape and
forcible sodomy specifications improperly included the concept of constructive force; and (3) the
military judge failed to give a "mistake of age” instruction.
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" Whether the military judge properly instructed the members is a question of law we review de novo.
United States v. Maynulet, 68 M.J. 374, 376 (C.A.A.F. 2010). However, "[w]here there is no objection
to an instruction at trial, we review for piain error." United States v. Payne, 73 M.J. 19, 22 (C.AAF.
2014).

We find no error-plain or otherwise-in the military judge's instructions. The military judge's
instructions concerning the forcible sodomy specifications did not allow the members to find force
solely because of CL's age; rather they properly presented CL's age as one factor the members
could consider in determining whether CL was incapable of giving consent. The military judge’s
constructive force instruction was proper, as constructive force has long been held to satisfy the
requirement of force under the version of Article 120, UCMJ, applicable to the time of the appeliant's
misconduct.11 See, e.qg., United States v. Davis, 52 M.J. 201, 203 (C.A.A.F. 1999). Finaily, we find
no plain error in the lack of a "mistake of age" instruction based on the lack of indication in the record
of trial that the appellant was mistaken as to CL's age.

Appellate Review Time Standards

We review de novo "[wihether an appeliant has been denied [his] due process right to a speedy
post-trial review . . . and whether [any] constitutional error is harmless beyond a reasonable doubt."
United States v. Allison, 63 M.J. 365, 370 (C.A.A.F. 2006). A presumption of unreasonable delay
arises when appellate review is not completed and a decision is not rendered within 18 months of the
case being docketed before this Court. United States v. Moreno, 63 M.J. 129, 142 (C.A.A.F. 2006).
The Moreno standards continue to apply as a case remains in the appellate process. United States v.
Mackie, 72 M.J. 135, 135-36 (C.A.A.F. 2013). The Moreno standard is not violated when each period
of time used for the resolution of legal issues between this Court and our superior court is within the
18-month standard. /d. at 136; see also United States v. Roach, 69 M.J. 17, 22 (C.A.A.F. 2010).
However, when a case is not completed within 18 months, such a delay is presumptively
unreasonable and triggers an analysis of the four factors elucidated in Barker v. Wingo, 407 U.S.
514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), and Moreno. See United States v. Arriaga, 70 M.J. 51,
55 (C.A.A.F. 2011). Those factors are "(1) the length of the delay; (2) the reasons for the delay; (3)
whether the appellant made a demand for a speedy trial; and (4) prejudice to the appellant.” United
States v. Mizgala, 61 M.J. 122, 129 (C.A.A.F. 2005); see also Barker, 407 U.S. at 530.

This case was originally docketed for appellate review on 11 July 2011 and this Court rendered a
decision on 18 July 2013. This exceeded the 18-month standard established in Moreno and is
therefore facially unreasonable. We have examined the factors identified in Barker to determine
whether the appellant suffered from a due process violation as a result of the delay. We find that no
such due process violation occurred in the delay leading up to this Court's 18 July 2013 decision. In
particular, the appellant has made no showing of prejudice under the fourth Barker factor. When
there is no showing of prejudice under the fourth factor, "we will find a due process violation only
when, in balancing the other three factors, the delay is so egregious that tolerating it would adversely
affect the public's perception of the fairness and integrity of the military justice system."” United
States v. Toohey, 63 M.J. 353, 362 (C.A.A.F. 2006). Having considered the totality of the
circumstances and the entire record, when we balance the other three factors, we find the post-trial
delay in this case to not be so egregious as to adversely affect the public's perception of the fairness
and integrity of the military justice system. We are convinced the error is harmless beyond a
reasonable doubt.

As for the time that has elapsed since this Court's 18 July 2013 decision, we find no due process
violation. The Moreno standards continue to apply as a case continues through the appellate
process. Mackie, 72 M.J. at 135-36. The Moreno standard is not violated when each period of time
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used for the resolution of legal issues between this Court and our superior court is within the
18-month standard. /d. at 136; see also Roach, 69 M.J. at 22. The time between our superior court’s
action to return the record of trial to our Court for our action and this decision did not exceed 18
months; therefore, the Moreno presumption of unreasonable delay is not triggered. See Mackie, 72
M.J. at 136. Assuming the total appellate processing of this case raises a presumption of
unreasonable delay, we again conclude the delay was harmless under the Barker analysis.

While we find the post-trial delay was harmless, that does not end our analysis. Article 66(c), UCMJ,
empowers appellate courts to grant sentence relief for excessive post-trial delay without the showing
of actual prejudice required by Article 59(a), UCMJ, 10 U.S.C. § 859(a). United States v. Tardit, 57
M.J. 219, 224 (C.A.A.F. 2002); see also United States v. Harvey, 64 M.J. 13, 24 (C.A.A.F. 2006). In
United States v. Brown, 62 M.J. 602, 606-07 (N.M. Ct. Crim. App. 2005), our Navy and Marine Court
colleagues identified a "non-exhaustive" list of factors to consider in evaluating whether Article 66(c),
UCMJ, relief should be granted for post-trial delay. Among the non-prejudicial factors are the length
and reasons for the delay; the length and complexity of the record; the offenses involved; and the
evidence of bad faith or gross negligence in the post-trial process. /d. at 607. We find there was no
bad faith or gross negligence in the post-trial processing in any stage of the appellate review of this
matter. The reason for the delay between 18 July 2013 and our opinion today was to allow this Court
and our superior court to fully consider a constitutional issue of first impression: whether the
Secretary of Defense has the authority under the Appointments Clause12 to appoint civilian
employees to the service courts of criminal appeals. We conclude that sentence relief under Article
66, UCMJ, is not warranted.

Sentence Reassessment

Having dismissed Charge Il and its Specification, we must determine whether we are able to
reassess the sentence. Applying the analysis set forth in United States v. Winckelmann, 73 M.J. 11
(C.A.A.F. 2013), we are confident that we can reassess the appellant's sentence to cure any
prejudicial effect of the error in the defective specification. Under the four factors identified in
Winckelmann, and analyzing this matter under the totality of the circumstances, we are confident that
absent the defective specification, the appellant's sentence would not change from that adjudged and
approved. See Id. at 15-16. We base this conclusion on three findings: (1) there has not been a
dramatic change in the penalty landscape and exposure because conviction for forcible sodomy
carried with it a maximum sentence to confinement of life; (2) the nature of the remaining offenses
captures the gravamen of criminal conduct included within the original offenses, and significant
aggravating circumstances addressed at the court-martial remain admissible and relevant to the
remaining offenses; and (3) the remaining offenses are of the type this Court has the experience and
familiarity with to reliably determine what sentence would have been imposed at trial. We therefore
reassess the appellant's sentence to the same sentence originally adjudged and approved.

Conclusion

We set aside and dismiss Charge 1!l and its Specification and affirm the remaining findings and the
sentence as approved by the convening authority. The approved findings, as modified, and the
sentence are correct in law and fact, and no error materially prejudicial to the substantial rights of the
appellant regarding the affirmed charges and specifications occurred. Articles 59(a) and 66(c),
UCMJ.

Accordingly, the findings, as modified, and the sentence, are
AFFIRMED.
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Footnotes

1
The convening authority's action states, in relevant part:

In the case of [the appellant], only so much of the sentence as provides for a dishonorabie discharge,
confinement for 25 years, and reduction to the grade of Airman Basic (E-1) is approved and, except
for the dishonorable discharge, will be executed, but the execution of the first six months of that part
of the sentence extending to forfeiture of total pay and allowances is suspended for six months, at
which time, unless the suspension is sooner vacated, the suspended part of the sentence will be
remitted without further action.The action then noted that the adjudged reduction in rank and
forfeiture were deferred 14 days from the date the sentence was adjudged until the date of the
action. The action also waived mandatory forfeitures under Article 58b, UCMJ, 10 U.S.C. § 858b.
Therefore, the first part of the action's first sentence excludes the total forfeitures from approval,
while the second haif of the first sentence purports to suspend execution of the adjudged forfeitures.
The appellant did not raise this as an issue, and both parties' appellate filings clearly indicate their
understanding that the adjudged forfeiture was not approved. The court-martial order accurately
reflects the language of the convening authority's action. For clarity's sake, we explicitly find that the
convening authority's action unambiguously disapproved the adjudged forfeiture. See United States
v. Wilson, 65 M.J. 140 (C.A.A.F. 2007).

2

U.S. Const. amend. V.
3

U.S. Const. amend. XIV.
4

Issues 4, 5, 6, 8, 9 and 10 were raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A
1982). This Court's original opinion addressed issues 1 through 8. In supplemental assignments of
error submitted to this Court upon reconsideration, the appellant re-raised some but not all of the
previously submitted issues and raised new issues 9 through 11. It is not clear why the appellant
re-raised some but not ail of the previously submitted issues. This Court has analyzed all 11 issues,
regardless of whether the appeliant elected to re-raise them.

5

In addition to the comments cited by the appellant, we also point out the following statement by one
of the agents:

[Rlight now this is where the crossroad is. You need to make that decision of which way you are
going. This is where you have the option to A), go on and save your career and have a long living-
career; or B), you can lie to me and you are going to watch your career flush down the
toilet.(emphasis added).

6

- The appellant's concern about his wife finding out about his extra-marital sexual conduct with an
underage relative is reflected in the record of trial. When the appellant's wife testified in findings on
his behalf, she admitted that she did not know that the appellant confessed to having sexual
intercourse with CL until shortly before trial, when trial counsel informed her of the appellant’s
admissions.
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7

Though not specifically raised, we also find that the appellant's convictions are legally sufficient. See
United States v. Humpherys, 57 M.J. 83, 94 (C.A.A.F. 2002); United States v. Turner, 25 M.J. 324
(C.M.A. 1987).

8

The United States Disciplinary Barracks' regulations prevent him from seeing any children without
first obtaining an "exception to policy."
9

Our July 2013 decision noted the absence of any indication or evidence that the appeliant filed a
complaint under Article 138, UCMJ, 10 U.S.C. § 938. Despite submitting voluminous filings in this
case, the appellant still has not provided any such proof that he filed such a complaint. Even
assuming he has submitted such a complaint, our conclusion on this matter remains the same.

10 '

U.S. Const. amend. VIlI.
11

The appellant was charged with raping CL on divers occasions between 1 July 2004 and 30
September 2004 in violation of Article 120, UCMJ, 10 U.S.C. § 920. See Manual for Courts-Martial,
United States, A27-1 (2012 ed.).

12

U.S. Const. art i1 § 2, cl 2.
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U.S. v. Rafael Verdejo-Ruiz.
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES
74 M.J. 328; 2015 CAAF LEXIS 902
No. 14-0010/AF.
March 26, 2015, Decided

Notice:
DECISION WITHOUT PUBLISHED OPINION

Editorial Information: Prior History

CCA 37957 .United States v. Verdejo-Ruiz, 2013 CCA LEXIS 680 (A.F.C.C.A., July 18, 2013)

Opinion

Petition for Grant of Review Denied.
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RAFAEL VERDEJO RUIZ vs. WARDEN EDGE
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF TEXAS, TEXARKANA
DIVISION
2018 U.S. Dist. LEXIS 222281
CIVIL ACTION NO. 5:18-CV-22
December 13, 2018, Decided
December 13, 2018, Filed

Editorial Information: Subsequent History

Adopted by, Writ of habeas corpus dismissed, Objection overruled by Ruiz v. Warden, Fed. Corr. Inst.,
2019 U.S. Dist. LEXIS 35347 (E.D. Tex., Mar. 5, 2019)

Editorial Information: Prior History
United States v. Verdejo-Ruiz, 2013 CCA LEXIS 680 (A.F.C.C.A,, July 18, 2013)

Counsel {2018 U.S. Dist. LEXIS 1}Rafael Verdejo Ruiz, Petitioner, Pro se,
Texarkana, TX.
For FNU Edge, Respondent: Robert Austin Wells, LEAD
ATTORNEY, U S Attorney's Office - Tyler, Tyler, TX.
Judges: CAROLINE M. CRAVEN, UNITED STATES MAGISTRATE JUDGE.

Opinion

Opinion by: CAROLINE M. CRAVEN

Opinion

REPORT AND RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Petitioner Rafael Verdejo Ruiz, a prisoner confined at the Federal Correctional Institution in
Texarkana, Texas, filed this petition for writ of habeas corpus pursuant to 28 U.S.C. § 2241,

The above-styled action was referred to the undersigned Magistrate Judge pursuant to 28 U.S.C. §
636 and the Local Rules for the Assignment of Duties to the United States Magistrate Judge for
findings of fact, conclusions of law, and recommendations for the disposition of the case.

Factual Background

In 2011, petitioner, a former active duty member of the United States Air Force, was tried by a
general court-martial and found guilty of four specifications: (1) rape of a person between the ages of
12 and 16, (2) carnal knowledge with a person between the ages of 12 and 16; (3) sodomy of a
person between the ages of 12 and 16; and (4) indecent acts upon the body of a female under the
age of 16. He was sentenced to a dishonorable discharge, 25 years of{2018 U.S. Dist. LEXIS 2}
confinement, reduction in grade from E-6 to E-1, and forfeiture of all pay and allowances.
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In military cases, the appeal process begins with the defense submitting matters to the convening
authority. RULE FOR COURTS-MARTIAL (R.C.M.) 11.05. Following that review, the convening
authority approved the dishonorabie discharge, confinement for 25 years, and reduction in grade to
E-1. However, the convening authority granted petitioner clemency by disapproving the adjudged
forfeitures of pay and allowance, and by waiving the imposition of automatic forfeitures for 6 months
for the benefit of petitioner's wife and children.

The case was appealed to the Air Force Court of Criminal Appeals (AFCCA). The AFCCA set aside
the specification alleging indecent acts. Because the remaining offenses carried the same maximum
punishment, the AFCCA affirmed the sentence. Petitioner filed a motion for reconsideration. The
AFCCA affirmed its prior decision. On March 26, 2015, the United States Court of Appeals for the
Armed Forces (CAAF) denied petitioner's petition for review, and the CAAF subsequently denied an
untimely motion for reconsideration.

After his discharge from the United States Air Force on April{2018 U.S. Dist. LEXIS 3} 14, 2015,
petitioner sought habeas relief from the CAAF. The CAAF denied the petition on June 22, 2016.

The Petition

Petitioner contends he raised an affirmative defense that he mistakenly believed that the victim
consented to sexual acts, but the trial judge failed to instruct the jurors that the government had the

. burden of disproving his affirmative defense beyond a reasonabie doubt. Petitioner challenges the
pay forfeiture portion of his sentence, asserting that he should either receive his pay or his sentence
should be reduced by one day for each day of forfeited pay. Petitioner contends he received
ineffective assistance of counsel because his attorneys failed to raise these issues, and also because
his appellate attorney failed to file a timely brief.

Analysis

The military has its own criminal justice system, which is governed by the Uniform Code of Military
Justice. Burns v. Wilson, 346 U.S. 137, 140, 73 S. Ct. 1045, 97 L. Ed. 1508 (1953). The UCMJ
provides for courts-martial, direct appellate review, and post-conviction review through the military
court system, and limited certiorari review by the United States Supreme Court. Fletcher v. Outlaw,
578 F.3d 274, 277 (5th Cir. 2009). Although federal courts have jurisdiction over habeas petitions
filed by military prisoners, the scope of review is limited.{2018 U.S. Dist. LEXIS 4} Burns, 346 U.S.
at 142. Federal habeas review of a court martial is limited to jurisdictional issues and determining
whether the military gave full and fair consideration to the petitioner's claims. Calley v. Callaway, 519
F.2d 184, 198 (5th Cir. 1975). It is the petitioner's burden to show that the military review was not full
and fair. Burns, 346 U.S. at 146.

Federal courts may not reevaluate and re-weigh the evidence presented in the military courts. Burns,
346 U.S. at 146. The United States Court of Appeals for the Fifth Circuit has held that review of a
military conviction is only appropriate if the petitioner meets each of the following four factors: (1) the
asserted error is of "substantial constitutional dimension,” (2) the issue is a legal question rather than
a disputed fact determined by the military court; (3) there are no military considerations that warrant
different treatment of constitutional claims; and (4) the military courts gave adequate consideration
to the issues involved and applied the proper legal standards. Calley, 519 F.2d at 199-203. With
respect to the fourth factor, when an issue is briefed and argued before the miliary court, full and fair
consideration has been given, even if the military court summarily disposes of the issue. Fletcher,
578 F.3d at 278.

Petitioner states that none of the claims raised in this petition were{2018 U.S. Dist. LEXIS 5}
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litigated in the military courts.1 Because they were not litigated in the military courts, the claims are
unexhausted. "Federal courts normally will not entertain habeas petitions by military prisoners unless
all available military remedies have been exhausted.” Schlesinger v. Councilman, 420 U.S. 738, 758,
95 S. Ct. 1300, 43 L. Ed. 2d 591 (1975); see also Perguson v. Nicoli, 694 F.2d 101, 104 (5th Cir.
1982) (holding that constitutional claims must be exhausted in military courts before federal habeas
review). Where the issue was not raised before the miliary courts, the petitioner must show cause
excusing the procedural default and actual prejudice as a result of the error. Lips v. Commandant,
United States Disciplinary Barracks, 997 F.2d 808, 812 (10th Cir. 1993).

The accused in a military court has the right to raise any issues on appeal, and appellate counsel
must bring those issues to the attention of the military court in addition to the issues that counsel
finds worthy of appeal. United States v. Grostefon, 12 M.J. 431, 436-37 (1982). In this case,
appellate counsel filed a brief, and then petitioner exercised his right to raise additional issues on
appeal to the AFCCA. The AFCCA addressed each of the issues that petitioner raised, as well as the
issues raised by counsel. The claims raised in this petition could have been addressed on direct
appeal, but petitioner did not bring the issues to the attention of counsel or the AFCCA in a timely
fashion.{2018 U.S. Dist. LEXIS 6} In this case, petitioner has not shown cause or prejudice for failing
to present his claims on direct review in the military courts. Therefore, the claims are procedurally
barred from consideration in a federal habeas proceeding.

Recommendation

This petition for writ of habeas corpus should be dismissed.

Objections

Within fourteen days after receipt of the Magistrate Judge's report, any party may serve and file
written objections to the findings of facts, conclusions of law and recommendations of the Magistrate
Judge. 28 U.S.C. § 636(b)(1)(C).

Failure to file written objections to the proposed findings of facts, conclusions of law and
recommendations contained within this report within fourteen days after service shall bar an
aggrieved party from the entitlement of de novo review by the district court of the proposed findings,
conclusions and recommendations and from appellate review of factual findings and legal
conclusions accepted by the district court except on grounds of plain error. Douglass v. United
Services Automobile Ass'n, 79 F.3d 1415, 1417 (5th Cir. 1996) (en banc); 28 U.S.C. § 636(b)(1);
FED.R.CIV.P. 72.

SIGNED this 13th day of December, 2018.
/s Caroline M. Craven

CAROLINE M. CRAVEN

UNITED STATES MAGISTRATE JUDGE

Footnotes

1

Citing Watson v. McCotter, 782 F.2d 143 (10th Cir. 1986), respondent contends the military courts
gave full and fair consideration to petitioner's claims of ineffective assistance of counsel. In Watson,
the Tenth Circuit held that an issue that was briefed received fair consideration, "even though its

lyecases 3

© 2021 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions
and terms and conditions of the Matthew Bender Master Agreement.



opinion summarily disposed of the issue with the mere statement that it did not consider the issue
meritorious or requiring discussion." Watson, 782 F.2d at 145. In this case, petitioner raised his
claims of ineffective assistance of counsel in a motion for leave to file a supplemental assignment of
error that the AFCCA denied, and then he raised them in a petition for review that the CAAF denied.
There is no indication from either of these denials of procedural matters that the claims were
reviewed and rejected on the merits.
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he received ineffective assistance of counsel because his attorneys failed to raise these issues, and
also because his appellate attorney failed to file a timely brief.

None of the petitioner's claims were litigated on the merits in the military courts. The claims
concerning the jury instruction and salary forfeiture were never raised in the military courts. Thus,
those claims are clearly unexhausted. The petitioner contends that he raised the ineffective .
assistance of counsel claims in a timely manner. This objection lacks merit. In the military courts, the
accused has the right to raise any issues on appeal, in addition to the issues raised by{2019 U.S.
Dist. LEXIS 3} counsel. United States v. Grostefon, 12 M.J. 431, 436-37 (1982). Aithough the
petitioner exercised his right to raise additional issues, he did not raise the ineffective assistance of
counsel claims in his Grostefon brief. The petitioner later raised the ineffective assistance of counsel
claims in a motion for leave to file a supplemental assignment of error, but the Air Force Court of
Criminal Appeals (AFCCA) denied the petitioner leave to file the supplemental assignment of error.
The petitioner also raised the claims in a petition for review, but the United States Court of Appeal
for the Armed Forces (CAAF) exercised its discretion to deny review. Because none of the claims
raised in this petition were litigated on the merits in the military courts, the magistrate judge correctly
concluded that the claims are unexhausted.

The petitioner contends that the district court should consider the unexhausted claims because the
military courts will not review the claims in a habeas petition. However, claims that were not raised in
the military courts are deemed to be waived. Roberts v. Callahan, 321 F.3d 994, 995 (10th Cir.
2003). In order for a federal district court to review the merits of unexhausted, waived claims, the
petitioner must show cause for the procedural default and actual prejudice{2019 U.S. Dist. LEXIS 4}
resulting from the alleged error. Lips v. Commandant, United States Disciplinary Barracks, 997 F.2d
808, 812 (10th Cir. 1993).

The petitioner objects to the magistrate judge's conclusion that the petitioner had not demonstrated
cause for failing to exhaust his claims. The petitioner alleges that military authorities lost his copy of
the trial record while his appeals were pending, and that he did not receive a new copy until he was
working on this petition. The petitioner contends that the loss of his trial record is cause for the
default, however, the petitioner has not demonstrated that the trial record was lost before the first
Grostefon brief was filed, or that he could not have raised the issues without the trial record.

Next, the petitioner contends counsel's delay in filing the motion for leave to file a supplemental
assignment of error caused the procedural default. The record shows that the AFCCA affirmed the
petitioner's sentence on July 18, 2013. United States v. Verdejo-Ruiz, 2013 CCA LEXIS 680, 2013
WL 3972293 (A.F.C.C.A. July 18, 2013) (unpublished). On April 29, 2014, the AFCCA granted the
petitioner's motion for reconsideration and allowed him to file a supplemental assignment of error.
The petitioner actually filed two supplemental assignments of error, which raised a total of three new
issues. The petitioner contends that he requested his attorney{2019 U.S. Dist. LEXIS 5} to raise the
ineffective assistance of counsel claims in a third supplemental assignment of errorM on June 1,
2014, which the attorney filed on June 24, 2014. Although the AFCCA addressed the merits of the
issues raised in the first two supplemental assignments of error, the AFCCA found that the third
supplemental assignment of error was filed "well after the deadline for supplemental briefs to be
submitted in this case and after oral argument." United States v. Verdejo-Ruiz, 2014 CCA LEXIS
607, 2014 WL 4803023, at *2 (A.F.C.C.A. Aug. 14, 2014) (unpublished). The AFCCA denied the
motion to submit the third supplemental assignment of error because it was untimely and because
the petitioner "made no attempt to explain why [the ineffective assistance of counsel claims] could
not have been raised earlier." Id. The record reflects that the petitioner did not request his attorney to
raise the ineffective assistance of counsel claims in a timely manner. Therefore, the short delay in
filing is not the cause of the procedural default. The remainder of the petitioner's objections concern
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the merits of his claims. Because he has not shown cause for the procedural default, it is not
necessary for the Court to consider the merits of the claims, or whether the petitioner was prejudiced
by the{2019 U.S. Dist. LEXIS 6} alleged errors. Further, the petitioner has not shown that failing to
address the merits of his claims will result in a grave miscarriage of justice.

The Court has conducted a de novo review of the objections in relation to the pleadings and the
applicable law. See Fed. R. Civ. P. 72(b). After careful consideration, the Court concludes the
objections are without merit.

ORDER

Accordingly, the petitioner's objections (#25 and #28) are OVERRULED. The findings of fact and
conclusions of law of the magistrate judge are correct, and the report of the magistrate judge (#24) is
ADOPTED. A final judgment will be entered in this case in accordance with the magistrate judge’s
recommendation.

So Ordered this

Mar 5, 2019

Is/ Rodney Gilstrap

RODNEY GILSTRAP

UNITED STATES DISTRICT JUDGE
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.Case: 19-40277  Document: 00515866733 Page:1 Date Filed: 05/18/2021 .

Wnited States Court of Appeals
for the Ffifth Civcuit

No. 19-40277

RAFAEL VERDEjO Ruiz,
Petitioner— Appellant,
VErsus

DEREK EDGE, WARDEN, FEDERAL CORRECTIONAL
INSTITUTION, TEXARKANA,

Respondent— Appellee.

Appeal from the United States District Court
for the Eastern District of Texas
USDC No. 5:18-CV-22

ON PETITION FOR REHEARING

Before Davis, STEWART, and DENN1S, Circust Judges.
PER CURIAM:

IT IS ORDERED that the petition for rehearing is DENIED.
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19 July 2017

AFLOA/JACE-LC
1500 W. Perimeter Road, Suite 1500
Joint Air Base Andrews, MD 20762

Technical Sergeant Rafael Verdejo
17670-035, A-3

Federal Correction Institution
Texarkana, TX, 75505-7000

Re: Court-Martial Documents Request Assistance
TSgt Verdejo:

Greetings. Ihope this letter finds you well. I received your letter dated 24 June 2017,
requesting assistance in attaining records associated with your court-martial and appellate
process. I have enclosed the documents you requested. I made a request to TSgt Martin, the
paralegal at Air Force Appellate Defense, to print a copy of your electronic file. In addition, I
am enclosing my copy of your Record of Trial and my case file. Please note, that I do not have
another copy of the record of trial or the case file.

If you have any questions or require additional information, please contact me at 240-612-
4697 or michael.a.schrama.mil@mail.mil.

Sincerely,

- MICHAEL A. SCHRAMA, Major, USAF
Environmental Litigation Attorney

| BREAKING BARRIERS...SINCE 1947
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Case 5:18-cv-00022-JRG--MC ~ Document 16 = Filed 06/14/18 (-\-. age 1 of 29 PagelD #: .366

X DEPARTMENT OF THE AIR FORCE
» HEADQUARTERS AIR FORCE LEGAL OPERATIONS AGENCY

© 10 May 2017

Lieutenant Colonel Nicholas W. McCue
Deputy Chief, Appellate Defense Division
1500 W. Perimeter Road, Suite 1100

Joint Base Andrews, Maryland 20762

Mr. Rafael Verdejo
FCI

P.0O. Box 7000
Texarkana, TX 75505

Dear Mr. Verdejo

. My office has received your letter dated 19 April 2017, requesting our assistance with
certain matters. It is my understanding that your former appellate defense counsel, Maj Shane
McCammon, has already forwarded you a copy of your record of trial. Our office no longer
retains a copy of your record of trial. :

With regards to the other documents you are requesting, I have forwarded your letter to
your other former appellate defense counsel, Maj Michael Schrama. 1 informed Maj Schrama
about what happened to your personal items and advised him that I would be forwarding your
contact information to him. Please contact him at the below address: '

Major Michael A Schrama
Environment Litigation Attorney

Air Force Legal Operations Agency
Comm: (240) 612-4680

1500 W. Perimeter Road, Suite 1500
Joint Base Andrews, Maryland 20762

Be advised that my office does not maintain your DD214, nor your Office of Special
Investigations (OSI) report of investigation (ROI). As for your legal documents, Maj Schrama
might be able to help you with those. '

Sincerely

NICHOLAS W. McCUE, Lt Col, USAF
Deputy Chief, Appellate Defense Division

L BREAKING BARRIERS...SINCE 1947 (5 ﬁ»‘*)
19-40277:365"
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"NOTICE OF REQUEST"

To: Clerk U.S. District Court
Eastern District of Texas
Room 301 Federal Bldg
500 State Line Ave
Texarkana, TX 75501

From: Rafael Verdeijo Ruiz #17670-035
FCI Texarkana
P.0. Box 7000
Texarkana, TX 75505

Re: Cease and Desist Request

PLEASE TAKE NOTICE, that I Rafael Verdejo Ruiz, sentient, moral being, request
that actions by members of my unit team, specifically, Mr. Bmos (counselor) cease
and desist in his actions by limiting access to pertinent documents that I need
to pursue legal redress. Specifically, my Record of Trial and support documents
provided by my Appellate Attorney, Maj Schrama.

Upon arrival of my record of trial (ROT), it was opened, not in my precense,
further, I am unable to be in possession of said documents. I am only able to
view them in the precense of Mr. Amos which is limited due to his heavy work
load or lack of presence in his office.

Due to my right to appeal, I am being hindered in presenting arguments to
the Courts as I have to write-out any notes and copy (by hand) any documentation
I need in order to then go to the Law library and do my research and write out
any arguments. This has been extremely burdensome and unwarranted. This is a
further concern as in appeals, it is normal for a 30-day time limit to reply
to the courts. As the documentation is not readily available to me and when it
is available, I cannot take any documents with me to write my arguments, I have
to do too many unnecessary things in order to work on my case. This causes a
1v, Vv, and VI Constitutional Amendment Violation.

I respectfully request intervention for these actions to cease and desist,
that all ROT documentation be given to me immediately in order to pursue my legal
actions in a fair, accurate and timely manner and that no repercussions by any
staff member ensue due to my complaints. I have dealt with this process for aproximately
six months now and I am not content with attempting to work on my legal issues
while staff and inmates peruse the office or staff members watch football games
and take phone calls on my alleged "legal time.™

I, Rafael Verdejo Ruiz, declare under penalty of perjury that the above
information is true and correct.

249 Dee el T Q////’~\\

Date $#17670-035%, v/)

.\\
\\,/) .
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TRULINCS 17670035 - VERDEJO RUIZ, RAFAEL - Unit: BML-S-A

FROM: 17670035

TO: R&D Property

SUBJECT: ***Request to Staff*** VERDEJO RUIZ, RAFAEL, Reg# 17670035, BML-S-A
DATE: 07/07/2019 10:52:43 AM

To: R&D PROPERTY
Inmate Work Assignment: Unassigned

I have a pending case in the United States District Court, Eastern District of Texas, and in the United States Court of Appeals
for the Fifth Circuit, Case No. 5:18-CV-22. | am in need of my property in order to respond and submit to the Courts.

| have been here since May from Texarkana FCI. Me and 2 other inmates travelled at the same time from Texarkana. They
have received their property, however, | have not.

| am respectfully requesting your assistance and verify if my property has been set aside. Upon arrival | was temporarily placed
in the SHU.

Thank You in Advance.

' 4 LD
@‘éMﬂ\c (lw‘oes’( o S}W\g}( Posrt 4 €
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TRULINCS 17670035 - VERDEJO RUIZ, RAFAEL - Unit: BML-S-A

-----------------------------------------------------------------------------------------------------------

FROM: 17670035
TO: R&D Property )
SUBJECT: ***Request to Staff*** VERDEJO RUIZ, RAFAEL, Reg# 17670035, BML-S-A

DATE: 07/24/2019 12:16:09 PM

To: R&D PROPERTY
Inmate Work Assignment: Unassigned

| am respectfully informing you that | am notifying the United States Court of Appeals for the Fifth Circuit that | STILL have not
received my personal property which is essential to respond to said court regarding my pending issues in the case. Case No.
19-40277. My personal property has my legal documentation and research papers necessary which | have not received from
your department. | have been in FCC Beaumont since May 9, 2019. | arrived here from Texarkana FCI. All inmates that arrived
with me from Texarkana have received their property.

| wrote an electronic Cop-out to your department on 7/7/2019, (10:52:43 A.M.) regarding this same issue. Additionally, every
Tuesday | have gone and personally spoken to staff about my property. No property has been found and have been told that |
will be placed on call-out when my property arrives.

Very Respectfully Submitted.

-Rafael Verdejo Ruiz

¢lechonic Qw]o.éﬂ’ o SebE, Pﬂj(‘- 2 £
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TRULINCS 17670035 - VERDEJO RUIZ, RAFAEL - Unit: BML-S-A

FROM: 17670035

TO: R&D Property -

SUBJECT: **Request to Staff*** VERDEJO RUIZ, RAFAEL, Reg# 17670035, BML-S-A
DATE: 07/25/2019 02:52:26 PM

To: R&D Department
Inmate Work Assignment: Unassigned

| am submitting an Informal Resoiution Attempt form.
See attachment.

Very Respectfully,

[/M Verdejo Ruiz
----- VERDEJO RUIZ, RAFAEL on 7/25/2019 2:50 PM wrote:

>

BMX1330.17A
September 12,2012
Attachment A

DOCUMENTATION OF INFORMAL RESOLUTION ATTEMPT
Bureau of Prisons Program Statement No. 1330.16, Administrative Remedy Program,
(December 31, 2007), requires, in most cases, that inmates attempt informal resolution of
grievances prior to filing a formal written complaint. This form shall be used to document
your efforts towards informally resolving your grievance. :

Inmate Name: Rafael Verdejo Ruiz Reg. No.: 17670-035 Unit: SA

Specific Complaint and Requested Relief: | respectfully request my inmate property as the
relief requested. | have not received my inmate property. This is the 3rd time my property is
lost or missing while in BOP custody. | arrived here from Texarkana FCI and all inmates that
traveled here with me from there have received their property.

Efforts Made By Inmate To Informally Resolve Grievance (be specific): | have gone to the
R&D Department every Tuesday on "Open House" hours seeking information as to my
property. | have explained that | have an active case in the courts. | have been told that
when my property arrives, | will be placed on "call-out." | have also written two electronic
cop-outs to the R&D Department concerning this issue which have not been responded.
First Electronic Cop-out sent 07/07/2019 :

Counselor's Comments:

Correctional Counselor's Review / Date Unit Manager's Review / Date

CQghonic Pogpeat 1 SHEE, pase 306 3
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Case 5:184cv-00022~JRG‘-:C.‘/I'C': Document 9-1 Filed:05/24/18 ”(‘1-.d§e 30 of 61 PagelD #: 278

' 1 June 2014

INEFFECTIVE ASSISTANCE OF COUNSEL: _

TRIAL DEFENSE COUNSEL (TDC) FAILED TO INTERVIEW AND PRESENT POTENTIAL
WITNESSES THAT WOULD DISPROVE OR PRESENT REASONABLE DOUBT OF THE
GOVERNMENT'S SUPPORTING EVIDENCE. TDC DID NOT PRESENT WITNESSES DURING
SENTENCING. TDC DID NOT CONTRADICT OR PRESENT REASONABLE DOUBT AS TO THE
TIMEFRAME OF THE ALLEGATIONS AND POSSIBLE RELATED CIRCUMSTANCES.

The government's supporting evidence was the 1168 and OS! video interrogation which was used
by the government to support CML as telling the truth. As the government and TDC know, a "confession”
requires evidence in addition to the confession as a test of reliability.

I filled out an 1168 form as directed by the agents and was not re-read my article 31 rights nor the
advisement at the end of the form prior to signing it. TDC argued that the statements were extracted by
the use of coercion and unlawful inducement. However, TDC did not present evidence or testimony to
prove that the statements were not fact. TDC did not contradict or present witnesses that would have
shown that my statements were not fact.

During the Motion to Suppress Evidence and to the jury members, TDC failed to show
inconsistencies that show a false coerced "confession" or reasonable doubt. For example:

CML Testimony: Last act was in car during reception decoration at night prior to the wedding. (R at 345)

My statement: "we had the wedding and at sometime | ran out and had brief intercourse with her..." (R. at
473, Prosecution exhibit 5)

Looking at this, we can see that CML testified the act in car ocurred the night_prior to the wedding,
however my testimony is that sex in the car ocurred sometime after the wedding.

Then there is the issue regarding whom | had sex in the car with, to which [ said it was Amanda,
but the Agents stated it was CML.

Agent SA2 states: "Listen, Rafael, it was you and Caitlyn. Okay?" (Pros. Exh. 4, page 36)
Agent SA1 states: "--we've got information that you and Caitlyn did something in that vehicle at one
time." (Pros. Exh. 4, page 25)

Note the ill description of the person | identify is not CML, who is taller than me at aprox. timehack
of 17:10:23 of the OSI video. CML was 5' 7inches (Def. exh. C, at 389) and | am §' 6 inches (Pros. Exh. 4
at 4). The individual | describe is aprox. 6 inches shorter than me in video.

TDC did not attempt to contradict the government's sole supporting evidence which was the 1168
and OS! video. Comparing the 1168 and video to CML's testimony would have shown a false coerced
"confession” to the judge in the Motion to Suppress or to the jury to cause reasonable doubt.

TDC failed to present to the judge in the Motion to Suppress the fact that agents tried to
"quarantee" to me when speaking of keeping things confidential (see p.35, pros exh 4) and that the agent
read the article 31 rights once, which he minimized and did not read the warning at the bottom of the 1168
prior to me signing it. Also TDC failed to mention the fact that in my 10 years in the Air Force, | was always
the junior enlisted until | arrived at my last base. | never was in a direct leadership role. At my first base |
was the lowest ranking individual. At second base in Hawaii [ was in a detached unit and was the lowest
ranking individual of 3 enlisted members. At third base, Korea MSgt Settle became my mentor teaching
me leadership roles, however | was not in a direct leadership position over anyone. Then | PCS'd to
Tyndall where 1 was not in charge of any individual and was eventually given the NCOIC task of
Standarization and Evaluations where | was the only enlisted. | never wrote preformance reports,
Counseling statements, etc. on any individual except a statement requested.regarding a senior individual
during a TDY in where there were issues that required my details. This lack of me leading individuals and
always being taken care of by my leadership for 10 years only made me more vulnerable to the Agents

19-40277.281
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coupled with the loss of my daughter, the complications in birth of my son, delicate state of my wife, -
threats on my career and promises given by the agents.

TDC did not interview potential witnesses. My mother, Dimaris Ruiz would have testified that in
the alleged timeframe, she was in possession of the car and that I did not use this car while she had it.
She would also have testified that | was not at the reception preparations. This is important because CML
testified that | was at the reception preparation and that | took her in said vehicle to get headache pills and
had sex with her in this car. The only admission available is me mentioning sex in my car, clarified with
whom by the agents as mentioned above.

Aside from my mother, TDC did not interview witnesses that could contradict the 1168 statement
and the government's witness. Other bridesmaids, groomsmen, people that assisted the reception
decorations could have testified that CML remained with her grandparents and that | was not at the
reception during decorations the night prior to the wedding. These same people could have testified of
CML's demeanor and interactions with her.

TDC failed to inform me that Mrs.Delfina Rivero would not be available at trial and did not educate
me on my option to request a delay of trial until Mrs. Delfina Rivero returned from Mexico. If | knew | could
request this, | would not have agreed to the Stipulation of Fact submission since Mrs. Rivero could directly
contradict Ricardo Rivero and CML. | was under the impression that there was no choice but to submit the
stipulation of fact or else have no witness testimony whatsoever.

TDC did not discuss their defense strategy with me. TDC only spoke to me about testifying in
Motion to Supress and did not prepare me to testify except allowing me to review the video once. | was
unaware of TDC's lack of witnesses since | was ordered by my First Sergeant and OSI to not speak about
the ongoing investigation and trial. | was only instructed by the Defense Paralegal to prepare an unsworn
statement. TDC also instructed me not to speak to any potential witnesses regarding the case.

TDC failed to present to the jury the fact that CML changed her statements from Mexico 2004 to
Oklahoma 2006 at the request of the government as testified by CML in article 32 which goes to test her
reliability by the jury. TDC failed to present their available witness that would corroborate the timeframe in
their defense motion ( R. at 15). TDC failed to present to the jury that CML's allegations could be related to
her "medical procedure”" which the government did not want to disclose dates or documents. TDC had at
their disposal a witness to contradict or cause reasonable doubt to the government's evidence and witness
and did not act to present it to the jury.

TDC failed to present any witness during sentencing that would "humanize” me in front of the jury.
TDC did not present me as a good person, rather a "good performer." TDC could have presented Mrs.

" Delfina Rivero who was CML's granmother and mother of Ricardo Rivero and Aunt of Lilliana Verdejo as
testimony of good character if TDC would have requested a delay of trial until Mrs. Rivero returned from
Mexico. TDC could have presented my brother, Miguel Verdejo, SSgt, USAF. My mother, Dimaris Ruiz.
My wife, Lilliana Verdejo. My father. A friend. A co-worker. A neighbor. Anyone that knew me. Not

. presenting a "live" witness to the jury only portrayed me as an individual no one cared for that was a "good
performer.” :

DECLARATION UNDER PENALTY OF PERJURY
The undersigned declares (or certifies, verifies, or states) under penalty of perjury that he is the
petitioner/movant in the above action, that he has read the above pleading and that the information
contained therein is true and correct. 28 U.S.C. s. 1746. 18 U.S.C. s. 1621.

Executed at Fort Leavenworth, Kansas on 1June, 2014.
(Location) (Date)

19-40277.282
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23 August 2013
IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

APPELLANT’S MOTION FOR LEAVE

UNITED STATES, )
Appellee, ) TO FILE AND MOTION TO VACATE
)
V. )
' )
Technical Sergeant (E-6) ) Before Panel No. 1
RAFAEL VERDEJO-RUIZ, )
USAF, ) Case No. ACM 37957
Appellant. ) '

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES AIR FORCE
COURT OF CRIMINAL APPEALS:

COMES NOW Appellant Technical Sergeant Rafael Verdejo-Ruiz, by and through his
undersigned counsel, and pursuant to Rule 23 of this Honorable Court’s Rules of Practice and
Procedure moves for leave to file his motion to vacate the decision of this Court, dated 18 July
2013, for the reasons set forth below. Appellant also hereby moves to vacate said decision.

Facts

On 25 June 2013, the Secretary of Defense, Chuck Hagel, issued a memorandum directed
to the Secretéry of the Air Force that purported to appoint Mr. Laurence M. Soybel, a civilian
employee of the Department of the Air Force, as an appellate military judge to the Air Force
- Court of Criminal Appeals (AFCCA). See Appendix. ,;s authority of for this appointment,
Secretary Hagel cited “Title 5, United States Code, section 3101 et Seq.” Mr. Soybel served on
the panel that decided and issued the opinion in Appellant’s case.

Law

In Ryden v. United States, 515 U.S. 177, 188 (1995), the United States Supreme Court

held that a military appellant “is entitled to a hearing before a properly appointed panel” of a



-service court of criminal appeals. “[PJroperly appointed,” id., is a term of art and is a matter of
constitutional significance. The Appointments Clause of the Constitution provides that
[The President] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of
the supreme Court, and all other Officers of the United States, whose
Appointment are not herein otherwise provided for, and which shall be
established by Law: but the Congress may by Law vest the Appointment of such

inferior Officers, as they think proper, in the President alone, .in the Courts of
Law, or in the Heads of Departments.

U.S. CONST. art. IL. § 2, cl. 2.

Under 10 U.S.C. § 866(a), each Judge Advocate Géneral is to establish a court of
criminal appeals, whose appellate military judges may be commissioned officers or civilians. -
Judge Advocates General are authorized to appoint officers as appellate judges; however, in
United States v. Carpenter, 37 M.I. 291, 294 (C.M.A. 1993) (citing U.S. CONST. art. IL. § 2, 2,
cl. 2), vacated on other grounds,i515 U.S. 1138 (1995), the Court of Military Appeals held that a
Judgé Advocate General’s appointment of a civilian judge to a service court was a violation of
the Appqintments Clause. Carpenter explained that the lowest-level official who can appoint a
civilian to a military appellate court is the head of a d.epartment, if authorized by Congress. 1d

Consistent with Carpenter’s holding that only a department head can appoint civilian |
judges to military appellate courts, Edmond v. United States, 520 U.S. 651, 666 (1997) upheld
the Transportation Secretary’s appointment of a civilian to the Coast Guard Court of Criminal
Appeals under 49 U.S.C. § 323(a).! The Edmond Court’s decision was based on 49 U.S.C. §
323(a), which grants the Secretéry authofity to “appoint and fix the pay of officers and
employees of the Department of Transportation and may prescribe their duties and powers.”

(Emphasis added). The Court reasoned that although the statute did not specifically mention

! Congress had at that time established the Coast Guard was a military service and branch of the Armed Forces only
in.times of war; otherwise, it was part of the Department of Transportation. Id. at 656 (citing 14 U.S.C. §§ 1-3).



Coast Guard judges, the plain language of § 323(5) gives the Transportati_on Seeretary power to
appoint them. Id. at 656. Edfnona" emphasized the need for a Congressional grant of authority
for a department head to appoint inferior ofﬁcers, ‘noting that the Excepting Clause states that
“the Congress may by Law vest the Appointment of such inferior Officers, as they think proper,
in the President alone, in the Courts of Law, or in the Heads of the Depertments.” Id. at 660
(emphasis added).
Analysis

Mr. Soybel’s appointment under 5 U.S.C. § 3101 violated the Appointments Clause, as
this statute does not authorize the Secretary of Defense to eppoint “inferior officers.” .S'uch a
congressional grant of authority, the Supreme Court and the Court of Mvilitary.Appeals' have
emphasizerl, is necessary so that a department head ean appoint a civilian as an eopellate judge
on a service court. See Edmond, 520 U.S. at 658; Carpenter, 37 M.J. at 294

The statute the Secretary relies upon, 5 U.S.C. § 3101, does not confer power to appornt
Article 66 judges. Instead it concerns only employee payment clasmﬁcatmns prov1d1ng in its
_ entirety as follows: “Egch Executive agency, mrhtary department, and the govemrnent of the
District of Columbia may employ such number of employees of the various classes recogmzed
by chapter 51 of this title as Congress may appropriate for from year to year ” 5US.C. § 3101.
Chapter 51, in turn, concerns pay and allowances for employees.>

- The language of 49 US.C. § 323(a) provided the Transportation Secretary with imnlieo_

authority to appoint judges to the Coast Guard Court. 5 U.S.C. § 3101 does nothing of‘the kind.

Absent from Chapter 51 is authority to define the “duties and powers” of officers as Congress

2 Chapter 51 provndes a plan for classification of positions where the basic pay rate is determined and so “mdmdnal
positions wiil, in accordance with their duties, and qualification requirements, be so grouped and identified by
classes and grades.” See 'S U.S.C. § 5101, ef segq.



provided the Transportation Secretary in 49 U.S.C. § 323(a).‘3 Congressiohal aufho;ization isa
prerequisite for a department head to appoint civilians to the service courts of criminal appeals.
And, unlike the Secretary of Transportation, Congress has not empowered the 'Secretary of
-Defense to make such appointments.

Because Secretary Hagel lacked the authority to appoint Mr. Soybel to the Air Force
Court of Crimihal Appeals, the panel was improperly constituted. And, as the Supreme Court
held in Ryder, 515 U.S. at 188, a military appellant “is entitled to a hearing before a properly
appointed panel” of a service court of criminal appeals. This Court should, therefore, vacate its
decision and assemble a new panel of proper]y appointed appellate judges.

WHEREFORE, Appellant ?espectfully requests that this Honorable Court grant this

motion. Very Respectfully Submitted,

\\\\\

SHANE A. McCAMMON, Capt, USAF
Appellate Defense Counsel

Air Force Legal Operations Agency
United States Air Force

(240) 612-4770

MICHAEL A. SCHRAMA, Captain, USAF
Appellate Defense Counsel

Air Force Legal Operations Agency

United States Air Force

(240) 612-4770

? Instead, 5 U.S.C. § 5103 vests this power in the Office of Personnel Management (OPM), rather than in the
Secretary of Defense. See also 5 U.S.C. § 5103 (granting OPM authority over Department of Defense positions); 5
U.S.C. § 5105(a) (OPM is to create classification “standards for placing positions in their proper classes and
grades™). :



CERTIFICATE OF FILING AND SERVICE
I certify that an electronic copy of the foregoin'g was electronically sent to the Coﬁrt and

served on the Appellate Government Division on 23 August 2013.
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SHANE A. McCAMMON, Capt, USAF
Appellate Defense Counsel

Air Force Legal Operations Agency
United States Air Force

(240) 612-4770
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MICHAEL A. SCHRAMA, Captain, USAF
Appellate Defense Counsel
- Air Force Legal Operations Agency
United States Air Force
(240) 612-4770
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6 September 2013
IN -THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

UNITED STATES,
Appellee,

PETITION FOR GRANT OF REVIEW

V. Crim. App. Dkt. No. 37957

Technical Sergeant (E—6)

RAFAEL VERDEJO-RUIZ,

USAF, "USCA Dkt. No. /AF

)
)
)
)
)
)
)
)
Appellant. )

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF
APPEALS FOR THE ARMED FORCES:

The undersigned counsel, on behalf of Technical Sergeant
Rafael Verdejo—Ruii, hereby petitions the United States Court of
Appeals'for the Armed Forces for a grant of review of the
decision of the Air Force'Court of Criminal Appeals, on appeal

. under Article 66, Uniform Code of Military Jﬁstice, 10 U.S.C. §
866, pursuant to the provisions of Article 67 (a) (3), Uniform Code
of Military Justice, 10 U.S.C. § 867(a) (3).

Respectfully Submitted,

. \\\_, .
SHANE A. MCCAMMON, Captain, USAF
Senior Defense Counsel
U.S.C.A.A.F. Bar No. 33983
Air Force Legal Operations Agency _
United States Air Force ’
Unit 5275 Box 415

APO AE 09461-5415
011-44-(0)1638-523-608

19-40277.136
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" MICHAEL A. SCHRAMA, Captain, USAF
Appellate Defense Counsel
USCAAF Bar No. 34736
Air Force Legal Operations Agency
1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762
(240) 612-4770 '

CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was electronically mailed
to the Court and to the Director, Air Force Government Trial and
Appellate Counsel Division, on September 6, 2013.

MICHAEL A. SCHRAMA, Captain, USAF
Appellate Defense Counsel
U.S.C.A.A.F. Bar No. 34736

Air Force Legal Operations Agency
United States Air Force

1500 West Perimeter Road, Suite 1100
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IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

UNITED STATES,
Appellee,

MOTION TO TREAT
APPELLANT’S MOTION TO
VACATE BEFORE THE AIR
FORCE COURT OF CRIMINAL
APPEALS AS A MOTION FOR
RECONSIDERATION
Technical Sergeant, (E-6), Crim. App. No. 37957
RAFAEL VERDEJO-RUIZ, USAF,

Appellant. USCA Dkt. No. 14-0010/AF

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

Pursuant to Rule 30 of this Court’s Rules of Practice and
Procedure, the United States respectfully moves this Court to
treat a motion to vacate before the Air Force Court of Criminal
Appeals (BFCCA) as a motion to reconsider.

On 23 August 2013, Appellant filed a motion to vacate the
ruling of AFCCA alleging that one of the appellate judgés whb
decided his case was improperly appéinted to AFCCA by the
Secretary of Defense. (Appendix.) In the interests of Jjustice
and expediency, the United States requests this honorabie Court
to promptly consider this motion as a motion for reconsideration
as a necessary initial step so that this case can be returned to

AFCCA for consideration of this motion.?

'The United States also intends to file a Motion to Dismiss the petition in
this case, without prejudice, in order to return jurisdiction to AFCCA to
render a ruling on Appellant’s Motion to Vacate.

‘\x\\(f')‘.quz,:{-wi&é Af'?g“?’um bood  Jualst , ”j"f\;D
2 of 3 19-407718937./
Sl



U.S. v. Rafael VERDEJO-RUIZ. .
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES
2013 CAAF LEXIS 1335
No. 14-0010/AF.
November 12, 2013, Decided

Notice:
DECISION WITHOUT PUBLISHED OPINION

Editorial Information: Prior History

CCA 37957.United States v. Verdejo-Ruiz, 2013 CCA LEXIS 680 (A.F.C.C.A., July 18, 2013)
Opinion ’

On consideration of Appellant's motion to attach documents and Appellee's motion to dismiss the
petition for grant of review without prejudice and motion to treat Appellant's motion to vacate before
the United States Air Force Court of Criminal Appeals as a motion for reconsideration, it is ordered
that Appellee’s motion to dismiss the petition for grant of review without prejudice and motion to treat
Appellant's motion to vacate before the United States Air Force Court of Criminal Appeals as a
motion for reconsideration are hereby granted, and Appellant's motion to attach documents is hereby
denied as moot.

milcase . ) 1
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IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

UNITED STATES,
Appellee,

UNITED STATES’ OPPOSITION
TO APPELLANT’S MOTION

TO ATTACH DOCUMENTS

V.

Technical Sergeant (E-6)
RAFAEL VERDEJO-RUIZ,
USAF,

Appellant.

USCA Dkt. No. 14-0010/AF
Crim. App. No. 37957

— N et et il et N Nt

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF
‘ APPEALS FOR THE ARMED FORCES

Pursuant to Rule 36 of this Honorable Court’s Rules of
Practice:and Procedure, the United States opposes Appel;ant’s
re&uest for this Court engage in féct—finding contrary to this
Court’s rules and precedent: The United States specifically

objects to Appellant’s motions to attach declarations of fact

attached to his motion filed pursﬁant to United States v.

Grostefon.

The Air Force Court of Criminal appeals issuéd their final
and pertinent decision in Appellant'$ case on 14 August 2014, and
the reconsideration period before the iower court lasted 30 days
past -that date. So, Appellant had more thaﬁ ample opportunity to
submit his documents to the Air Force Court, if he deemed them
actually relevant and necessary to his appeal, at a time when the
Aower Coﬁrt still had jurisdiction to review his case and his new

allegations.

Rule 30A of this Court’s rules provides:

19-40277.151
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introduced the issues and the facts to the Court below. The fact

that Appellant is ﬁiling this motion to add new facts pursuant to

United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) is of no
moment as even Grostefon appellants are bound by the substantive
and procedural requirements of practice before this Court.
Appellant’s counsel commendably notes that “this information was
not previously raised” to the Air Force Court of Criminal Appeals.
(App. Mot. at 1.)

However, Appellant instead chose to wait to offer his new
declarations to a Court that lacks authority to receive it. The
United States respectfully notes that this Honorable Court_laéks
the fact-finding poWers that a Couft of Criminal Appeals possesses

under Article 66, UCMJ. See Article 67 (c)-{(d), UCMJ; Loving v.

United States, 64 M.dJ. 132, 159 (C.A.A.F. 2006); and Rule 30A(a)
of this Court’s Rules of Practice and Procedure. Appéllant ﬁad
ample opportunity and time to introduce any evidencé and any issue
he deemed necessary to the Air Force Court, and he elected not to
take advantage of his opportunities. Such piecemeal appellate
litigation that flaunts the rules is truly regrettable and should
not be condoned or permitted.

Finally, there is a clear trend among far too many Air Force
appellants who seek to improperly supplement the record before
this Court. The Rules should be enforced -- even against

. Grostefon appellants, and this trend should be discontinued.

19-40277.152
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IN THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES C?%vﬁ%
UNITED STATES’ OPPOSITION
TO APPELLANT’S MOTION
TO ‘ATTACH DOCUMENTS

UNITED STATES,
Appellee,

v.

Technical Sergeant (E-6)
RAFAEL VERDEJO-RUIZ,
USAF,

Appellant.

USCA Dkt. No. 14-0010/AF
Crim. App. No. 37957

— e et Nt Mt et et Nt S

TO 'THE' HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF
APPEALS FOR THE ARMED FORCES

Pursuant to Rule 36 of this Honorable Court’s Rules of
Practice:and Procedure, the United States opposes Appelyant’é
request for this Court engage in fact-finding contrary té this
Court’s rules and precedent: The Uﬂited States specifically -
objects to Appellantfs motions t§ attaeh declarations of fact

attached to his motion filed pursﬁant to United States wv.

Grostefon.
‘The Air,Force.Court of Criminal appeals issued their final
“and pértinent decision in Appellant’s case on 14 August 2014, and
the reconsideration period before the lower court lasted 30 days
- past that date. So, Appellant had more ﬁhan ample opportunity to
submit his documents‘to the Air Force Court, if he deemed them v
actually relevant and necessary to hiS appeal, at a time when the

lower Court still had jurisdiction to review his case and his new

allegations.

" Rule 30A of this Court’s rules provides:

1 2
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introduced the issues and the facts to the Court below. The fact
that Appellant is ﬁiling this motion to add new facts pursuant to

United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) is of no

moment as even Grostefon appellants are bound by the substantive

and procedural requirements of practice before this Court.

i
& N et

| Appellant’s counsel commendably notes that “this information was

i not previously raised” to the Air Force Court of Criminal Appeals. |
(App Mot. at 1.)
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However, Appellant instead chose to wait to offer hlS new %
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declarations to a Court that lacks authority to receive it. Z The

133

United States respectfully notes that thls Honorable Court lacks
the fact-finding powers that a Court of Criminal Appeals possesses

under Article 66, UCMJ. . See Article 67(c)-(d), UCMJ; Loving v.

United States, 64 M.J. 132, 159 (C.A.A.F. 2006); and Rule 30A(a)
of this Court’s Rules of Practice and Procedure. Appellant had
ample opportunity and time to introduce any ev1dence and any issue
he deemed necessary to the Air Force Court, and he elected not to
take advantage of his opportunities. Such piecemeal appellate .
litigation that flaunts the rules is truly regrettable and should
not be condoned or permitted.

Finally, there ls a clear trend among far too many Air Force
appellants who seek to improperly sUpplement'the record before
this Court. The Rules should be enforced -- even against

.Grostefon\appellants, and this trend should be discontinued.
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11 July 2014

~ A
| A
IN THE UNITED STATES AIR FORCE COURT OF CRIMINAYL APPEALS Glh LLs

i SITD
T oamtay

UNITED STATES, GOVERNMENT’ S OPPOSITION

Appellee, TO APPELLANT'S MOTION FOR
RECONSIDERATION
V.
Technical Sergeant (E-6)

ACM 37957
RAFAEL VERDEJO-RUIZ, USAF, ’
Appellant.

.

Special Panel

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rules 19(c) of this Court’s Rules of Practice and
Procedure (Rules of Practice), the United States hereby enters its

opposition to Appellant’s Motion for Recon51deratlon

s e e A

vear gty p e S

- As part of this Court’s 7 July 2014 Order in thls case, thls NW

f Court articulated that “appellant’s motion does not explain why
i :
this latest matter could not have been raised earlier during the

lengthy appellate processing of this case.” As part of his Motion

for Reconsideration, Appellant still refuses to answer this basic

_guestion. As easy as it must seem for Appellant to dispérage his

trial defense. counsel for the first time 3-1/2 years after his

conviction, Appellant neede to provide a proper basis why it took

eI T
s e

so long to discover it was all his attorneys’ fault and why he

\‘_ciiiiwcot meet this Court’s tlmellnes . -
- . o T T

B T CRNERE S __,,..v‘"‘

WHEREFORE, the government respectfully requests that this

Court deny Appellant’s motion for reconsideration.

10- 40271’3
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CHARGE SHEET
|, PERSONAL DATA .
1. NAME OF ACCUSED (Lasy, First, M) {404370}]2. SSN 3. GRAQE ORRANK |4. PAY GRADE
VERDEJO RUIZ, RAFAEL " 583-81-1958 Technical Sergeany £-6
5. UNIT OR ORGANIZATION 8. CURRENT SERVICE
325th Operations Support Squadron (AETC) . a, INITIAL DATE b. TERM
Tyndall AFB, FL 32403 : . . 26 Qctober 2009 6 Years
7. PAY PERMONTH 8, NATURE OF RESTRAINT OF 9. DATE(S) IMPOSED
a. BASIC b. SEA/FOREIGN C.TOTAL
None - N/A
$3,051.00 $0.00 $3,051.00

Il. CHARGES AND SPEGIFICATIONS

%7

A2

10. CHARGE I: Violation of the UCMI, Article 120

Specification: In that TECHNICAL SERGEANT RAFAEL.VERDEJO RUIZ, United States Air Farce, 325th Operations Support Squadron,

Tyndall Air Force Base, Florida, did, within the continental United States, on divers oceasions between on or about | August 200¢ and on or

about 30 September 200‘% rape Caitlyn M. Larson, a person who had attained the age of {2 but was under the age of 16, - S o
A

CHARGE II: Violation of the UCMJ, Article 125

Specification: In that TECHNICAL SERGEANT RAFAEL VERDEIO RUIZ, United States Air Force, 32Slhégperations Support Squadron,
Tyndall Air Force Base, Florida, did, within the continental United States, between on or about | August ZOOftand on or about 30 September
2 Oﬁ‘commit sodomy with Caitlyn M. Lasson, a child who had anained the age of 12 but was under the age of 16, by force and without the
consent of the said Caitlyn M. Larson.

CHARGE IlI: Violation of the UCMJ, Article {34

Specification: In that TECHNICAL SERGEANT RAFAEL VERDEIO RUIZ, United States Air Force, 325mcraliuns Support Squndron,
Tyndall Air Force Baseeflorida, did, within the contitiental United States, between on or about [ August 200ﬂmd on or about 30 September
Qoog;ecommix e#'ﬁ&ecentfactﬁﬁn the body of Caitlyn M. Larson, a female under the nge of 16, not the wife of TECHNICAL SERGEANT
RAFAEL VERDEJO RUIZ, by placing his hands on her breasts and groin, with the intent to gratify the sexual desires of TECHNICAL
SERGEANT RATFAEL VERDEIO RUIZ ’i}nd)' by inserting his finger(s) intc her vagina,

Ill. PREFERRAL

11a. NAME OF ACGUSER (Laxsf, Firat, M) b. GRADE ¢, ORGANIZATION OF ACCUSER

ANDERSON, BRET D, Lt Col 325th Operations Support Squudron
d. SIGNATURE OF AGCUSE g - o OATE -

Bl D /&.N,Qm \2 oeT notlo

* AFFIDAVIT: Before mc, the undersigned, suthorized by law to administer oath in cases of'this character, personatly appeared the above named
accuserthis_12 dayof Oct , 2010 ,and signed the foregoing charges and speeifications under oath that he/she is a person subject 1o the
Uniform Code of Military Justice and that he/she cither hes personaf knowledge of or has investigated the matters set forth therein and that the same
ar¢ true to the best of his/her knowledge and belicf, ‘

MALCOLM L. LANGLOIS 325 FW/IA
Typed Name of Officer ] Organizatian of Officer
Captain Assistant Staff Judge Advacate
Grade Offietal Capaclty 1o Administer Oath
i : , ; ; (See R.C.M. 307(5)(1} ~ must be cormmissioned officer)
“Signanire ’

DD FORM 458, MAY 2000 PREVIOUS EDITION IS OBSOLETE, ' PAGE]

Page ) of A pages 19-40277.157
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12,

On /2 Octiber , 20 /O -, the accused was informed of the charges agpinst hinvher and of the names(s) of
the negusen(s) known to me .I,S'c.c &C‘.A{. 308(a)). (See R.C.AL 308 if notificatian cannot be imaidv.)
BRET D. ANDERSON ' 325th Operations Support Squadron
Type Name of Immediate Commeantder Organization of Inuncdiate Commander
Lientenant Colonel
Grgde
Sagnalur\'
V. RECEIPT BY SUMMARY COURT MARTIAL GONVENING AUTHORITY

13. : co ) .

The sworm charges were received st 1030 howrs, 12 October .20 10 .ot 325th Fighter Wing (AETC)

’ Desiguation of Command or
dall Air Force Base, Florida ' .

Qfficer Exercising Sutnrmary Conrt-MaritalSinisdiction (Sce R.C.AM. 403)
* - . FORTHE 1 COWANDER

DANIEL..J. . HIGéINS STAFF JUDGE ADVOCATE

Dyre Nawne of Officer - Offictal Capacity of Officer Sigiing

LIEUTENANT. GOLONEL

Slgna
V. REFERRAL, SERVIGE OF CHARGES
14a.  DESIGNATION OF COMMAND OF CONVENING AUTHORITY b. PLACE ¢.DATE
HEADNUARTERS NINETEENTH ATR FORCE (AETC) Randolph AFB, Texas 9 December 2010
Referred fortriaf tothe  general court-martiul bourd convenedby - Special Order A-2
B 8
dated ‘ . 9 December 20 10 . subject 1o the following instructions: 2 To be tried as 2
noncapital casge.
By __ FOR_THE COMMANDER xk
Command or Order ,
STEVEN B. THOMPSON Staff Judge Advocate
Typed Name of Officer B Official Capacity af Officer Srgnmg

Colonel '
% /j 2 ! Grade

Sagnalun'

15.
On _J.é__D.e_cgmlzgr 20 10 »  {causcd to be) served a copy hercof on (gachoR) the above nomed accused,
MALGOIM L. LANGLOIS CAPTAIN
Tvped Name of Trial Counsel * Grade or Rank of Trial Counsel
W A
Sig mre

FOOTNOTES: | ~ When an apprapriate conmander signs personally, inapplicable \ords are stricken,

2 - See R.C.A. 60U{e} concerning Instructlons, If none, so state.
D FORM 458 (BACK), MAY 2000 .

PAGE 2
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ENLISTED PERFORMANCE REPORT (AB thru TSTGY) )
1. RATEE IDENTIFICATION DATA (Read AFl 36-2406 carolully bslofe complating eny dem.}

Y. TANE [La¥, FIrst, Middis tniiiaT] ) 7. S5N 5. GRADE 3. OAFSC
VERDEJO RUIZ, RAFAEL 583-81-1958 . SRA 1C052

5. ORGANIZATION, COMMAND, AND LOCATION j 0%, PAS CODE sb. SRID
ACC Air Operations-Squadron, Detachment 2, Hickam AFB HI ) HLI1CFTS? 1ICliCc
7. PERIOD OF REPORT 8. NO. DAYS SUPERVISIOR 9. REASON FOR REPORT

From: 18 Jun 2004 Theu: 17 Jun 2005 291 Annual

if. JOB DESCRIPTION

A

Aircraft Delivery Coordinator

2. XEY OUTIES, TASKS, ANG RESPONSIBILITIES

Coordinates movements of aircraft with HQ ACC, HQ PACAF Opetations Support Center, ACC Air Operations
Squadron (AOS) détachments and Delivery Control Center, as well as fighter wings operating in the Pacific
AOR. Organizes all HHQ message traffic and buildy pilot mission packages for each aircraft movement. Coor-
dinates air refuceling requirements and altitude publications. Coordinates arrival and departure times with tran-
sient maintenance, billeting, customs, weather forccasters, base operations and transportation. Orders computer
flight plans and assists in the preparation of domestic and international flight plans. Processes and appraves all
travel authorizations. ADDITIONAL DUTIES: Functional Systems Administrator, Workgroup Manapger,
Security Manager, Supply/Equipment Custodian, Urinalysis Trusted Agent, Unit Leave Manager, Information
Assurance/COMPUSEC Manager, Vehicle NCO, Telephane Control Officer and Fitness Assessment Monitor,

1. EVALUATION OF PERFORMANCE

Tt T,

1. HOW WELL DOES RATEE PERFORM ASSIGNED DUTIES? (Conuder qualily, q ty. and limaoll of gulins §

4

ey ln-!ﬁ.dml. An Qood parformer. i Excalinnt performar. == The excapiion
unprofessionsl ; Pariotms routing l I Canstataatly produces I Abrglutaly supanor
; performsr. L...—J dullos satiykscionly, high quality work, ‘__ In sl eresa,

2. HOW MUGH DOES RATEE KNOW ABGOUY. PRIMARY DUMES? (Coniidar whalhor rols e hes tochaicul oxportise and Is adlo lo spply
1he knowledge)

=== 0Doe3 nol have ihe baslc Has sdsquats tocanfcat Extangive knowlrdgo o} Excols In knowlsdgo of
' xnowisdge aucsssary o ;l l Mnawladge to satafectorily I l sk pamary dulles and I alt related postifons.
. parform duliss, e i porfoim dulles. e d tafatod pasittons, Mosters oll guites,

e
Loy sas

3. HOW WELL DOES RATEE COMPLY WITH STANDARDS? (Consldes dress nnd epposrenco, waight and Atnoss, cusloms, ond colriayos)

i Faiis to meot mintmum ' Mesls A Force 1 Scis the exzmple for l._—‘ " Exemplifiax top
. siangsros. . | wmndaos, athers i foliow. { . military standsrds
4. HOW IS RATEE'S CORDUCT ON/OFF BUTYT (Consldor finaacial responsibliity, resputl for avthorily, support for izallonal sctivites,
ond malntonsnce of governmant facililias) : .
-"""'"; Unsccaptobe. ' l Accoplable, 1 Setsthe exsmple ; s ExampliDas tha standurd
) H h . fot cthars . of conduct,

1
5, HOW WELL DOES RATEE SUPERVISEALEAD? (Cansldar how wull bor sols and enlorcos slandards, displays inltialive and
solf-confidencs, providos guldance and foedbock, and foslors teamwork)

~——1 Elfscivs. Oblins

- l : ! l N/; Excephongtly
; fnatiscive ' sutialeclory Highly sHectivs, XI oHacivo .nadsr,

[ I— {1 ecosulis.

6, HOW WELL DOES RATEE COMPLY WITH INDIVIDUAL TRAINING REQUIREMENYS? (Conskdar upgrade lralnlng, professionsl mililary
aducallan, proliclency/qualification, and tonlingency)

Ooos nol comply wihh . — —— " -=7 Conshlonlly sx¢sods
miaimum training | Complias with most Campllie wilh sl ! all tralnlag i
tee .. tagqulrements, t tralning toqulromenis. fratning ragquiremants, ! tequiraments.

7. HOW WELL OOES RATEE COMMUNICATE WITH OTHERS? {Considsr ¢alea’s verba] end welllen skilis)

—~— Unabfo (o exprass — : , Contlstinily abis fo . -
Iheugnls cloarty. Qrganizes and expresses { - qargonize end axprass l l Highly akiiad weilor
i__ . Uocks organizaton, thoughts satistacionty. o {4023 chady and ; | 2nd communicstor,
concis ey, . —
AF IMT 910, 20000801, V2 - PREVIOUS EDITIONS ARE OBSOLETE FOR OFFICIAL USE ONLY (Wnen find in)

Ytigl ‘/D of YZ
C.\meu‘ pzcﬁa'f

19-40277.222
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. Campare this 12188 wilh others of Ihe same grade and AFS)
i NOT HOT RECOMMENDED
RECONMENDATION RECCMIUENDED Tias TRAE

- : - - !

IV. PROMOTION RECOMMENDATION RATEENAME:  VERDEJQ RUIZ, RAFAEL

IMMEDIATE

CONSIDER PROMOTION

READY

. S N .

RATER'S
RECOMMENDATION .

ADDINCNAL RATER'S
RECOMMENDATION

|
.
GG

V., RATER'S COMMENTS

- Outstanding professional who displays crafisman-leve! knowledge; performs at the level of a'scasoned NCO
- Ensured compliance of flight go/no-go items for over 3,000 student aircrew members/four sq; accident free ops
¢ Audited 1.1 million gallons of jet fuel worth 990 thousand dollars; ensured 100% accountability of resources
- Systemized 800+ Coronet Missjon Packages--supported fighter/bomber aircrafl on JCS and PACAF combined
- . dxerciscs RED FLAG, COBRA GOLD and COPE TIGER--aircrew lauded his efforts--perfect every time
{Constantly strives to cnsure information is securely provided to necessary authoritics using DMS program

- Provided crucial last minute clearance requests for Det 2 missions to proceed through foreign airspace

clf starter! Currently in final course of Airport Resource Management through CCAF--maintains 3.4 GPA
iplomal! Liaised with Air Force, Navy, USMC and Defense Accounting and Finance Services lo address
critical law in base Defense Travel System resulting in 75% faster processing times in voucher settlements
Orchestrated and retumned $8,000 of office computer equipment; facilitated upgrade of det computer systems
Singled-handily removed and installed ground-to-air radio: saved squadron $1,000 in installation charges
mbitious airman whose professional attitude is evident in every job he tackles--Promote ahead of peers!

o, 1, N

was

dont  0f Apr 2005 {Consistent with ths dirsction ln AFI 36-2406. If nol accomoplished, slata the rason.)

lr

ADE, GRADE, BR OF SVC, ORGN, COMN & LOGATION

DUTY JITLE DATE
ASHANDA D, BROWN, TSgt, USAF . .
tDetachment 2, ACC Air Operalions Squadron NCOIC, Aircralt Delivery 20 Jun 2005
fickam AFB HJ . SSN SIGNATURE
0 9808 A A )
V. AODITIONAL RATER'S COMMENTS X conegGp~"/ 7 TS darkbdedr——

- Dynamic, imaginative and motivated individual who takes charge ta assure efficicncy and mission success
-- Meticulous ADPE manager; ensured 100% accountability of $30,000 of computer enterprise cquipment
-- Active and involved unit ISSO; maintained computer systems security integrity; error-free inspections
- Dedicated professional; graduated from Airman Leadership School with an overall 89% academic average
- Achievement oriented; attained highest rating of “No Discrepancics” on annual SAV as Security Manager
- Best young talent ['ve seen in 24 years--towers abave his peers--definitely promote at the edrliest opportunity!

NAWE, GRADE, BR OF SYC. ORGH, COMD & LOCATION DUTY TITLE DATE
ROBERT M. VALEK, Li Cul, USAF Commander
Detachment 2, ACC Air Operations Squadron 20 Jun 2005
Hickam AFB Hi ) : SSN 1336 sxcmjﬁe -
SR [ = L
INSTRUCTIONS 7 W77 =

Roports wiilten by a senor raler or the Chisl Masler Sergeant of the Air Forco {CMSAF) will not be endorsed,

Reports wniten by colonels oz civillans (GS-15 or ligher) do nol requite an additional talar; howevar, ondorsomont Is parmilted unless prohibilod by the
Instruction above,

Whan the raler's tator s act al loast 3 MSq! or civilian (GS-0T vr highet), iha eddillonal rator is tho next oficialin the reling chain sorving In the grode of
14Spt oc highar, ot a@ clvilian in tho grado of GS-07 ot highor,

Whon tha ingt e {raler or addillonal roler) is nol an Air Force officer, onlislad, or DAF cwilian, an Alr Fetea advisor roview Is roquired.

All evaluators entor only last four numbors of SSN.
I ]
TURE.

I NONCGNCUR  {Arloch AF Form 77)

VII. COMMANDER'S REVIEW
— '.
e [J\ ]

slsu}

1.

><| coneu
AF IMT 910, 20000801, Y2 (REVERSE) 7 ( v (FOR OFFICIAL USE ONLY  (Vinin titled in}

¢ Ve

f;qgé y of LIQ

nts PrekeT
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ENLISTED PERFORMANCE REPORT /AB thru TSGT)

). RATEE IDENYIFICATION DATA fRexd AF] 35-2408 caralully before compleling any jtorm] ,
V. NAME (Last, Fhat, Middh Iniiial) 2, SsN 2. GRADE 4, DAFSC

VERDEJO RUIZ, RAFAEL 583-81-1958 [AIC 1C052

5, ORGANWAT(ON. COMMAND, ANG LOCATION 8y, PAS CODE b, SAID

S6th Airlifi Squadron (AETC), Altus AFB QK AMOJFCWC [0J1AM

7. PERIOD OF REPORT 8. NO. DAYS SUPERVISION 9. REASON FOR REPORT

From: 17 Oct 2000 ,Thlll: 17 Jun 2002 155 Initial

1. JOB DESCRIPTION -

1. DUTY TITLE

Aviation Resource Management Specialist

2. KEY QUTIES, TASKS, AND RESPONSIBILITIES .

Posts and maintains aircrew flying time and cuIrency requirements, Maintains flight publications,
Generates flight orders and refated records. Processes incoming and outgoing students, Manages student
aircrew standardization records in selectively manned C-5 transition training uait, Maintains and updates

g
MAJCOM O&M travel and Department of Defense Transportation Working Capital Fund trave], Enputs
aircrew member CuITency requirements and flying hours into Aviation Resource Management System
(ARMS)., ADDITIONAL DUTIES: Passport Clerk, Alternate Security Manager, Assistant Unjt Contro}
Center monitor, Alternate AVPOL Moanitor, Search aad Rescue Member, Alternate Land Mobile Radio T
Monitor, Alternage Ancillary Training Manager, Honor Guard Trainer, Security Forces Ready Aupmentee. {~

riginat da, (ST PYTLINY]

2\ Il EVALUATION oF PERFORMANCE
8 . ﬁ 1. HOW WELL DOES RATEE PERFORM ASSIGNED OUTIES?  [Consider quality, quantity, and timaliness of dutios patfonned)
é?( V] Ioslilctant, An Good pertarmes, Excalient potfarmay, The exception,
- As unprotssslonal : D Performs toutine D Centintently produces Abzsolutely auperior
3 [= partarmer, dulles astizhactagily, hgh quality work, in all aress,
A fim
'; 2. HOW MUCH DOES RATEE KNOW AsoUT PRIMARY DUTIES? {Considac whothet ratea bas technical expertise snd s able to
- g 2pply the knowledgaj
9 Ooer nothwve the baske Has adequate tachnicsl Extensive knowledgs of Excals In knavdadgse of
A D knowledgs necovasty o D tnawledos 10 satisfag- D oi primery dutles snd N all talated positions,
E parform dulies, torily parform dutay, 1sfatsd poglitons. Masterad all dutles,
3 é 3. HOW WELL DOES RATEE COMPLY WITH STANDARDS? (Consider dress ond appearence, weight and fitness, customs, and
- courtesios)
Falz to mvet minimum Muatz Al Foree Sets the sxemple fos Exemplifias top
standsids, standaeds, . othets to follow, mifitary standards,
4. HOW I8 RATEE'S CONDUCT ON/OFF OUTY?  (Consider financint responsiblifty, rospoct for authority, support for organirationsl
activitles, and maj; e af gov fecilities) .

. v‘ - Sels the example Exemplilies the tendard
D u"'cs""bk' ’A Acciptable. for others, - of eonduer. .

6. HOW WELL DoES RATEE SUPERVISE/LEAD} (Consider how well member sets and enlorces Standards, displays initistive and
sellcanlidence, pravides guidance and fendback, and fosters Teamwork) '

Ellsctive, Qbtalng 4 ,
D Inattoctive, D satislactory " Highly atiscuve, E;r’e-p‘ﬁunlﬂv
reulte. A altacteve lnader,

8, HOW WELL DOES RATEE compLY WITH INDIVIDUAL TRAINING REQUIREMENTS? [Consider upgrade trowing, prolessional

military education, pro/iciency/quahlica{lon, and conlingsncy)

g:n‘h'n"": "":’,',“z:; with Campliss with most Comples with ait Consistently sxcapds ‘
- Iuquitemsnty, 1tainlng tequiemants, ttalning requirements. ol tralning requiremants.
7. HOW WELL DOES RATEE COMMUNICATE WITH OTHERS? {Consider tatae's verbal and wrirten skiils)
rass. Contistently abls 1o
D ::,:::;,?J:f,‘p;," D Organizes and axpressss 6fganize end expresy Highly sh!nd. wilter
Uncks organization, thoughts suthslactarity, ldllc: dl""y and and communicetor,
concisaly.

AF FORM 910, 20000607 (EF-Vz) " PREVIOUS £0ITIONS ARE OBSOLETE, FOR OFFICIAL USE ONLY IWhen filied in)
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' . ‘ {
’ ' ENLISTED PERFORMANCE REPORT (AB thru TSgt)
I. RATEE IDENTIFICATION DATA ¢Refor fo AFI 36-2406 I3 mstructions an g this locan)
. {5 HAM alasy, Feesit, Mudle tratial) 2 SN 13 SRACE . .1 DAFSC
VERDEJO RUIZ, RAFAEL . 583-81-1958 | - TSut | {C052
S CRGANIZATICN, COMMAND, LOCATION. AND COMPONENT 6 PAS CODE 17 SRiD
325th Operations Group (AETC), Tyndall AFB FL (AD) TXO0IFHLS 01TX
8 FERIOD OF REPORT 15 MO DAYS SUPERVISION T10. REASON FOR REPORT
Fam  18Jun 2009  wer  7Jun20t0 | 249 { Annual
#f, JOB DESCRIPTION
1 COTY TILE ) 7 SIGNIFICANT ADDITICHAL DUTYIS)
. Vehicle Control Officer, Supervisor ol Flying Resource
NCOIC, OG Standurdization & Evaluation Manager

3. KEY DUTIES, TASKS, AND RESPONSIBILITIES [Luinl fn] lo 4 inas}
- Inspects and cevaluates squadron Aviation Resource Management Systems [ARMS), analyzes use of resources
- Reviews nnd updates applicable AETC, 19 AF, 325 FW, and OG operating instructions 1AW HHQ guidance
- Generates und manages all stan/eval administrative files, reeall rosters, and mission essential Hight documents
- Prepares flight authorizations and monitors individual flight, training requirements, nnd allocuted flying hours

iif, PERFORMANCE ASSESSMENT ‘
t. PRIMARY/AODITIONAL DUTIES (For SSqUTSg! alsa consider Supervisory, Leadorship and Technical Abililios)

1ot

i

"
-

E Consider Adapling, L Qu.mly. ti Pralessional Growlh and Communication Skills  [Lumt toxl 0 d hinas) 4
2 T Doas Nol Moal . Mesls ; Abgve Average \/ Clearly Excoads
- 9 Tl"\Lde required test lrmmng for 40 pilots...led to 100% end of year closcout with 80+ complete checkrides
o ED 3'Maintained 30-volume pubs library for F-15C, F-22 and Air Battle Manngers...O findings I1D'd during SAV
s EM'\mged Flight Crew Info File/Tech Order Pubs prigms and flight safety instructions checklist..,}00% accurate -
|En- processed 25 new student pilots...confirmed aviation orders/physicals/chamber rqmts...0 training delays
a 13 STANDARDS, CONDUCT, CHARACTER & MILITARY BEARING (For SSgUTSgl also dor En t of Slandards and Custams & C i7s) |.
:\‘ R on:lder Dress & Appearnncc. HPratessianat Conduct OnfOlf Duty jlund test to 2 linns)
l E. - Does Not Maot + Meals - Abova Average ’\/ Clearly Evaeads

pled 4 sqdn mspecnons...v«.uu&d Go/NoGa/standurdization for 12 1COs...ensured AF amndnrdslunmphnnue
:Synchronued precise electronic files migration process...provided - 100% critical documentation accountabifity
m‘ FITNESS {Mnintains Alr Force Physical Fitness Slandards] (For eoletrafs, tanil tozl io 1 ine)

© . N N
" \f'!‘:{ i___ | D00 Not Meet \/j Mools | . Exempl

> 4

4. TRAINING REQUIREMENTS {For SSgUTSgl also consider PME, ONf-duly Educolion, Tnchnicel Growlh, Upgrade rwlnmg)
Considor Upgrada Anciltaty, OJT and Ro:o’mes: {umii loxt lo 2 finos}

Dutn Not Meat Maata t’ Above:\vmago \/ CIcallyExcuds

- Fi Il'S(-l”\tL sys knowledge...«.mnplcu.d Patriot Excalibur training...enabled accurate real-time crew lrng updates
- Exemplary scholar; accomplished jump & 1t pay re-certification training...cnhanced prolessional development

5. TEAMWORKIFOLLOWERSHIP (For SSgl/TSel also far Leadership, Team 1plish » RecognitioniRewred Olhors)
Cansid Team lding. Support of Tnam, Followershup (Limuf lus! to 2 inos)
Ocus Mof Mest » Meals Above Avetage \/ « Cleatly Exceeds

- Engaged leader, trained additional personnel on stan/eval pmwdurcs...mcrensud work center cmcu.m.y 30%

- Advaneed RED FLAG cadre team mbr...scheduled 732 sorties and 1,307 firs...executed the mission w/ 0 errors
6. OTHER COMMENTS

C der P Future Ouly/Assig VE it dali and Salely. Secunly & Human Refations  (Limil text to 2 iines}

- Submitted three Case Managcmcm System ﬂlgl\l/jump puy madilications to finance...100% review completed

- Superior uviation mgmt prokssmn'd .skilltully managed diverse and complc\ taskings with admirable nsul(s
1V. RATER INFORMATION

/

NAME, GRADE, BR OF 5VC, ORGN, COMMAND AMD LGCATION CUTY TITLE DATE
MATTHEW M. THOMAS, Maj, USAF Chiel of Standards aud Evaluations 29 Jun 2010
325th Operations Group (AETC) - SSN SIGNATURE

Tyadall AFB FL 3323 THOMAS.MATTHEW.M. 1232413499

AF FORM 910, 20080648 PREVICUS EDISIONS ARE OBSCLETE PIUVACY ACT IHFORMATION: The informasuan 1 Inis fatm 1
FOR OFFICIAL USE ONLY. Profset IAW the Privacy Acl of 1974,
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V. OVERALL PERFORMANCE ASSESSMENT 'FA.'EE NAME, VERDEIO RUIZ, RAFAEL
uptal Pedormance Duning Repating Parud : )
ASSESSMENT POOR : HEEDS I/PRCVEMENT AYERAGE 4 - ABOVE AYERAGE TRULY AMOMG THE
SSESS? tn £ 133 o . BEST 15}
RATER'S . . . .
ASSESSMENT . .
i
ACDITIONAL RATER'S . : -
ASSESSMENT 3
- 1
Lagt [eedback was pordormed an [ § Deg 2039 1 leanback wag not plished in accord vaih AFE J6.24C6. state the reason
Vi, ADDITIONAL RATER'S COMMENYS iLimil fuxt (o 2 inos) \/ CONGUR NON-CONCUR

- Exceptional oversight of pre-tlight documentation...casured 100% compliance of mission £t trng requirements
-Revamped duty. section's continuity books...streamlined complex offive procedures...reduced position trng 30%
- Dynamic manager/ieader; commitled to job accomplishment and excelence...promation to TSgt well deserved

o docume .,

NAME, GRADE, BR OF SVC, ORGN, COMMAND AND LOCATION OUTY TITLE DATE
= | WESLEY P. HALLMAN, Colonel, USAF Commander 29 Jun 2010
& ]325th Operations Group (AETC) SSN SIGNATURE
& [ Tyndall AFBFL 2099 HALLMAN,WESLEY.P.1178647780,
< Vil. FUNCTIONAL EXAMINER/AIR FORCE AOVISOR
= i eadle eviaw by marking the appropnate box.) FUNCTIONALEXAMINER AR FORGE ADVISOR
- 'WAME, GRADE, BR OF SVC, ORGN, COMMAND AND LOCATION OUTY THLE DATE
2 \z : ’
X c
i £ R ssN SIGNATURE
N _
3 Jiil. UNIT COMMANDER/CIVILIAN DIRECTORIOTHER AUTHORIZED REVIEWER V/: CONCUR NON.CONCUR
2 (\ AME, GRADE, BR OF SVC, ORGN, COMMAND ANG LOCATION DUTY TITLE DATE
£ DRWESLEY R, HALLMAN, Calanel, USAF Commander 29 Jun 2010
< 3 §25lh Operullons GfOup {(AETC) SGN SIGNATURE
> >
SN Tyndull AFB FL . 2099 HALLMAN.WESLEY.P. 1178647780,
5 . RATEE'S ACKNOWLEDGEMENT
2 .4 =
- undatstand my signatura doss nat constitute ag } of disag t acknowledgo ali roq faadback was plished dunng the repatting periad

and upon rocaipt of (s ropodt, : .

‘\/ ., Yes , No
SIGNATURE OATE
VERDEIO RUIZ.RAFAEL.1243270394, 30 Jun 2010
) INSTRUCTIONS

Complate lus ropont IAW AFI 36-2406. Repords wnllen by Colonals or civilians (GS-15 or highar, or Supervisory Pay 8and 3), do nol roquiro 9n additional
ralar; howaver, endorsomont by Ihe raler's raler is permillod unloss the report is wriltan by & senior raler or the Chief Masler Sergeant of tho Air Forso,
YWhon Ihe ralar’s ealar 13 ol al least 8- MSgt or cwvilian {GS-07 or highar, or Supervisory Pay Band 1), the addifional rater is the next oflicial i tha rating
chnin meeling grade roquiremeants. An ovarall rafing of 2 vr negalive commonlis require o EPR lo ba relatrad AW AF) 36-2406. Rationate for any

dd; 1 evsfualor nor nng with wa avarall raling must bo includad. Seclion Vill Reviower once must be lad on an AF Foun 77,

£ 290t

viA g,

Laltar ol Evalvabion. If mitee is daployed, provide copy ond frodb
PRIVACY ACT STATEMENT

AUTHORITY Tila 10 Uniled Slates Cao, Saction 8012 and Execulve Crdor 9397, 22 Navembar 1943

PURPQSE: (tnlarmalion 15 necded far vanficatian of tho widividuar's name and Soctl S ty Nuntber {55N) o3 capluced on tio farm 3t ihe time of aimy

ROUTINE YSES May specificaily to d) d gutsizte tho DD s a roulino use purswant o $ VS C s520my13) :

OISCLOSURE" Disclosure is mandatory; SSN iz used for positive fenfificolton,

AF FORM 910, 20080618 PREVIOUS EDITIONS ARE OBSOLETE [PRIVACY ACT INFORMATION: Tha Information in fhis farm Iy
FOR OFFICIAL USE ONLY. Pratact IAW [he Privacy Act of 1974,

(t«j( 31 éé L/g
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eNLISTED PERFORMANCE R-EPORT {AB thru TSgt)
I, RATEE IDENTIFICATION DATA (Refer i3 AF! 36-2406 for mshruchions cn compleling this lerm)

— o

U NAM sLasl, Fiest Midale Iriliar) 2 §5M : | 3 GRADE i TAFSC
VERDEJO RUIZ, RAFAEL | s83-31-1958 | SSet ' icosa

5 ORGANIZATION, COMMAND, LOCATION AND CCMPCNENT 5 PASCODE I7 sRiD
325th Operations Support Squadron {AETC). Tyndal} AFB FL{(AD) TXOJFHQS8 ONTX
4. PERIOD OF REPORT ] 9 NO DAYS SUPERVISION t0 REASON FCR REPORT
-From §8 Jun 2008 Thar 17 Jun 2009 233 © JAnnual

1l. JOB DESCRIFTION

1. GUTY TITIE . 2. SIGNIFICANT AGGITIONAL DUTY(S]

Aviation Resource Management, Journeyman Flight/Aircrew Training Monitor

3. KEY QUTIES, TASKS, AND RESPONSIBILITIES [Luntt foxt fo 4 fms] .

- Infout-processes aircrew members into ARM duata system ensuring members meet ull AFl & DoD requirements
- Monitars physiological requirements, fight physicil status currencies, and conducts flight/jump record reviews
- Audits and maintains avistion career actions and services upkeep on 450+ aircrew members and parachutists

- Assists in creating & interpreting policies/procedures related to aviation resource management system (ARMS) |-
i, PERFORMANCE ASSESSMENT ’
1. PRIMARY/ADDITIONAL DUTIES (For SSqUTSg! also considor Suporvisory, Loadership and Technicol Ablilies)
cansida( Adapling, Loarning, Qually, Timellnass, Professionul Growth and Communication SKiis (Lemit taxt to 4 ines)

st g

1 e i

1l |~}ll’_9¢7;tl'."' v
7 Szt

2 ! Daoss tot Maet * Meats ) 1 Above Average i\/ Clearly Exceods

K

LPublished 75 aeronautical orders...awarded advanced ratings/badges...accurately documented aviation status
tPerformed 40 (W records reviews...instructed aircrews of individua) requirements...100% tight status ready

1t Audited §0+ Nt record folders...lixed 65+ minor discrepancies. .. 100% crror-lree aviation sve documentation
'g\slute pecformer wi' responsibility exceeding rank...validuted quarterly tlight pay entitlements worth $2 million
- STANDARDS, CONOUCT, CHARACTER & MILITARY BEARING {For SSgt/TSql alsa considor Enlorcemant of Standards and Customs & Courlesies)

:‘g'&xidoc Oresy & Appearanco, PotsonallProfessions! Conduct On/ONl Duly (Linil fexi fo 2 firos]

.; t Daes Not Mget ! Meels | Above Average 3\/ Cleany Excoods

{2 dministered critical SABC provedures on seizure victim...bricted medic team upon arrival...youth's life saved }—
Yolunteered at General Tommy Franks museum opening...manned info/refreshment stand...cpitome of AF image
3. FITNESS (Malntains Awr Force Physical Filness Slandards] (For rolorials, il Tnt 1o {hnn]

[

Teovis

Doas Not Mest :/ Maets "; Exempt ¢

4. TRAINING REQUIREMENTYS {For SSgUTSg! also considor PME, Cil-duly Educalion, Technical Growth, Upgrady Tralning) c -
Consider Upgrads, Anciliary, OJT and Readiness {Lim! lo>! lo 2 linas)

H , Daos Not Mesl ! Moot ' . Above Average \/ ' Cleatly Exceeds

- Completed 28 hrs Auto Svc Experience tech...one test away from mechanic cert...enhanced personal knowledge .
- Mastered 12 OJT HARM office requirements...expanded overall knowledge...reduced office workload by 30%
5. TEAMWORKIFOLLOWERSHIP (For SSgi/7Sgt also ider Leadorship, Team Accompiishments, & gnilion/Reword Ofhers)

Considor Team Building, Support of Team, Followership {Linif fexf (o 2tines)

Doces Not feat } Meels . ¢ Abova Averags '\/ Cioaily Exceeds

- Assisted 2FS...managed msn employment ops at Nellis AFB...tracked 81 sorties/126.2 hours with zero errors
- Filled Stan-Eval position during manning shortfalf: flawlessly ensured aircrew safety ol Dight...zero trng delays
6. OTHER COMMENTS

Considet Promotion, Fulure Duly/Asslg HEducalion R dat and Salety, Securily & Human Relations  (Luu tnel 10 2 nns)

- Developed student roster tracking tool...updated data/removed absolete info...increased affice efficiency 25%
- Talented NCO with keen understanding of command objectives...r cady for increased responsibility...promote
V. RATER INFORMATION

MAME, GRAQE, BR OF SVC, ORGN, COMMAND AND LOCATICN OUTY TITLE myé
VIRGINIA K. BOAK, MSgt, ANG NCOIC, HARM Office 16 Jul 2009
325th Operations Support Squodron (A ETC) SN SIGMATURE

fyndall AFB Fl 7849 BOAK.VIRGINIAK. 1101103753
AF FORM 910, 20080618 PREVIOUS EDITIONS ARE OBSOLETE PRIVACY AGT IHFORMATION: The inlormatloa In thia lorm o

FOR OFFICIAL USE QNLY. ProticlIAW the Pilvacy Act of 3974,
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Y. OVERALL PERFORMANCE ASSESSMENT ) | FATEE HAME VERDEJO RUIZ, RAFAEL
“ueran Patfarmanee Outing Repoiting Picng : § r
. POGR HEEDS IMPROYVEMENT AYERAGE T ABOVE AVERAGE TRULY AMONG THE
ASSESSMENT m ) R 2d) REST 15)
RATER'S
ASSESSMENT - : . l
ADDITIONAL RATER'S i . :
ASSESSMENT : ! ;
Last feadback was peclormed on: 9 Jan 2009 o leedback was not hed o with AF136-2406 stale the reasen,
VI. ADDITIONAL RATER'S COMMENTS (Lt text to 3 knias) : \/ CONCUR NON-CONCUR

- Assisted in 1C0's bowl-a-thon...elforts raised $175 in contributions...donated funds to 1C0 Heritage Ceremony
- Participated in Black History Month Ceremony...peclormed S sangs for 120 spectators...event lauded success
- Highly motivated NCO w/infinite potential....cxceptional leader & mentor....promotion to TSgt well deserved!

NAME, GRADE, B8R OF SVC, ORGN, COMMAND AND LOCATION DUTY TITLE DATE
NICHOLAS H. REGISTER, Maj, USAF Current Ops FIVCC/F-15C (P . 16 Jul 2009
325th Operalions Support Squadron (ARTCY SSN SIGNATURE
Jyndall AFB.Fl 2763 REGISTER.NICHOLAS.H.105297 1680
F/il. FUNGTIONAL EXAMINER/AIR FORCE ADVISOR FUNCTIONAL EXAMINER :  AIR FORCE ADVISOR
Indicale applicable raviaw by king the Jpprap box.} a
dAME, GRADE, 8R OF 5VC, ORGN, COMMAND AND LOCATION DUTY TITLE . - | oATE
= ' ]
3 . 3SN SIGNATURE _ .
37
%ll. UNIT COMMANODER/CIVILIAN DIRECTOR/OTHER AUTHORIZED REVIEWER \/ + CONCUR MON-CONGUR
- NAME, GRAQE, BR OF SVC, ORGN, COMMAND AND LOCATION DUTY TITLE . . DATE
RYAN E. SHORTER, Cupt, USAF Fxecutive Officer 20 Jul 2009
'] 25th Operations Support Squudron (AETC) SSN SIGNATURE
yndali AFB Fl : 2073 SHORTER.BRYAN.E, 1045386693,
X, RATEE'S ACKNOWLEDGEMENT
| undarsiand my signaluro doos nol constitule | or disag 1 lodgo all required lcedback was ed during the repanting petiod
and upon receipt of this repont, . \/.
K Yes No : -
SIGHATURE Member unable to sign DATE '
BOAK.VIRGINIAK. 1101103753 20 Jul 2009

INSTRUCTIONS

Complele this roport IAW AF1 36-2406. Reporls wrillea by Colonels or civilians (GS-15 or higher, or Supervisory Pay Band 3}, do nol raquura an additional
rator: however, eadarsemant by the raloc's ratar is permilind untass ln ropost is wnitten by & sealar rafer or the Chilal Mastar Sergeant of the Air Force.
When the raler's ealar is nol ol least o MSgt or civihan (GS-07 or highor, or Supervisory Pay Band 1), the oddilional ralar is tho aox! official in the raling
chan mseling grade requirontanls. An overall raling of 2 or nagalive cammoals requito the EPR 1o be refarrad IAW AFI 36-2406. Ralionale for any
additional evuluslor nonconcurring with an overall rallng must be inclyded. Soclion Vil Reviewer nonconcurrance must be included on wun AF Form 77,
Lolter ol Evaluation. If ralea is deployod, provido copy and [foodback vid e-mailiclecon :

PRIVACY ACT STATEMENT
AUTHORITY: Tille 10 Linilod Stales Cede, Soclion 8013 und Execulvo Ordor 9391, 22 Navomber 1943

PURPOSE: lufc 15 dod for vonfication cf tha individual's nume and Social Socunly Number (SSNJ as caplned an the tarm at the tune of roting
ROUTINE USES® May spacihcally bo disciosed aulside Ihe DOD as a rouhino use pirsvant 10 S U S C S524(b)(3)
OISCLOSURE" Cisclosure 1s mandalorys SSN 1s usod for gositere wdentficotion

AF FORM 910, 20080518 PREVIOQUS EDITIONS ARE OBSUOLETE PRIVACY ACT INFORMATION: The Information In thix form »3
FOR OFFICIAL USE ONLY. Praloct 1AW the Privacy Actaf 1974, -
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! . v (.
. ENLISTED PERFORMANCE REPORT (AB thru TSgt)

I RATEE IDENTIFICATION DATA [Reles to AF 36:2106 for instrudtions on cempleling fius fzim)
Y HAM  itash. Fuest. Midale ietatt) .2 85N . 3 SRACE ‘4 CAFSC
VERDEJO, RUIZ R. i SR3-81-1958 $Set : 1052
§ TRGANIZATION, CCMMAND, LOCATION. AND CQMPCHMENT lﬁ PAaS C20E ‘7 &RID
25th Fighter Squadron (PACAF), Osan Air Base. Republic of Koren t  QPORFCSH ' OR17)
3 FERIOD OF REPORT 9 NO. DAYS SUPERVISION 10 REASON FOR REPCRT

. Fram' 18 Jun 2007 They: 17 Jun 2008 - 00 ~ PAnnual

: il. JOB DESCRIPTION
1 DUTY THLE _ 2. SIGNIFICANT ADDITIONAL GUT1S)
Assistant NCOIC, Squadron Avistion Resource COMSEC Manager, IMPAC Card Holder, and
Management (SARM) Equipment Custodian

3. YEY CUTIES, TASKS, AND RESPONSIBILITIES (Latl taxt to 4 Lnos)

- Maintains accurate records of SO+ pilots, ensuring completion of all HHQ required fight and ground training
- Maintains Aviation Resource Management System (ARMS), vital to tracking requisites far flight authorization
- Performs GorNo-Go procedures critical to ensure alf pilots meet required training necessary for salety of Night
- Manages Ready Aircrew Program (RAP); all CMR/BMC warlime mission readiness capabilities documented
id. PERFORMANCE ASSESSMENT ,

& PRIMARYIADDITIONAL DUTIES (For SSquUT. Syt also consider Supervisory, Leadership nnd Tachnical Abitilies)

X ider Adapting, L 9, Quality, Timelinoss, Pralesslional Growth and C i Skitis  jLimit fox! {0 4 fines)

lE Lo,
Ve

o pet

@ ) -.DonsNolMunl O Meets | ; Above Averags \/I Creatly Exceads

Crehied sofiware GorNa-Go tracker--ensured pilots met all medical, safety, and training requirements lor Night

eticutous training expert--tracked 1,000+ A-10 sorties along Demilitarized Zone; ensured combat proficiency -
mpeccably managed/maintained two $1.15K equipment accounts--increased uccauntability {rom 40% to 100%
o lawlessly audited 4,000 sorties & 6,000 hours; zero errors--crucial to maintaining squudron combat readiness
25 STANDAROS, CONDUCT, CHARACTER & MILITARY BEARING (For SSqU7 Sl also consider Enf t ol Standards and Cusloms & Colosios)
nsidar Oress & Apgearance, ParsonaliProfessional Conduct OR/ON Ouly (Liml tex! (o 2 lines)

\

1 ety This is au
Ceng

| . Oaes Nat Maet SR Meets | . . Above Avorage \/!- Clearly Exceeda

- ARMS Advisory Group President--organized quarterly training; boosted morale & camaraderie between 1COs
- Trained new Ainman in SQ ARM duties; achieved 5-level cert 6 months ahead ol schedule; 87% on EOC exam
3. FITNESS (Maintains Air Force Phy ! Filnass Standsrds) (For sel ket toxt to ¢ tug)

i Daos Not Meel .\./, HAaala - - Exempt

4. TRAINING REQUIREMENTS (For SSgUTSgt also consider PME, Ofl-duly Educalion, Technicol Growth, Upgrads Training) Considet Upgrada, -~
Ancillary, OJT aad Readiness (Lmilloxt lo 2 liaps)
[l

| Daes Not Afeet v. - theets ' Abave Averaga |\/ Clearly Excends

- Impraved knowledge of JCS system used to evaluate readiness: completed Status of Resources Training Course
- Keen on career development; attended EPR writing semvinar--sharpened stipervisory writing skills/productivity
5. TEAMWORK/FOLLOWERSHIP -(For SSgt/T'Sol also considar Learlorship, Team A iplishmonts, RecogniltorvReward Olhers) Consider Team
Buildling, Support of Team, Followership {Limit Inxl fo 2 tnes)

' Obes Not Heet Meats . Aoave Average \/ Clearty Exceeds

- Superb knowledge: trained 2 new 1C0s during 50% shop turnover--100% ol various office & ARMS tasks met
- Stalwart volunteer! Basc patrol member/dorm revieivs; contributed to safety/quality ol life For all 7AF Airmen

6. OTHER COMMENTS (Considor Promolion, Fulure Duly/Assig UEducalion R dotions and Safoly, Secunly $ Human Relalons) (Lol
tex{io 2 hsins)

- Difigent COMSEC manager; oversaw and ensured [00% accountability of 180 dailylwm'lime classified itlems \
- Dynamic leader who is heads above the rest; Det 2 NCO of the Quarter, Jul-Sep '07--promote ahead of peers
IV._RATER INFORMATION

" [ NANE_GRAGE, BR OF SVC, GRGN, COMMAND AND LOCATION OUTY TITLE : DATE
JOSEPH H. SETTLE U}, MSgt, USAF Squadron Superintendent. - 17 Jun 2008
25th Fighter Squadron (PACAF) .  ssN SIGNATURE
Osan Air Base, Republic of Korea ' 3226 - SETTLEJOSEPH.HIL 1152875173
AF.FORM 910, 20070625 PREVICUS ECITIONS ARE CBSOLETE PRIVACY ACT INFORMATIOH: Ths fnfareation In fis faqrn I%

FOR OFFICIAL USE ONLY. ProtectIAW the Pilvacy Actof $974.
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V. OVERALL PERFORMANCE ASSESSMENT HATEE NAWE. VERDEJO, RUIZ R.
«= serad Porformance During Repori'ng Pered t : -
ASSESSMENT FOCR (1t *EEDS IMPROVEVENT AVERAGE 1) ABOVEAVERAGE 1y ; LY AVONGTHE
) ; i BEST15)
. ] i ;
RATER'S | ! ;
ASSESSMENT . |
' |
AGOITIONAL RATER'S . ! . i
ASSESSMENT - | ]
1 1
231 feedback was perlormed on 1§ Apr 2008 t teedback was not r dmn witn AF} 36-2406, stote the teason
Yi. ADDITIONAL RATER'S COMMENTS (Lo fext to 3 tares) \/ CONCUR MON-CONCUR

Unigue expertise; only SARMS expert-deployed to-£x COPE TIGER '08; Nawlessly tracked 65 sorties/120 hrs |-~
Assisted in reconstruction of ARMS trag events/profiles--completed implementation of new PACAF guidance
Highly motivated self starter with great leadership skills: definitely ready for shop chiel duties--pramote now!
NAME, GRAOE, 8R OF SVC, ORGN. COMMAND AND LOCATION OUTY TITLE DATE
:g)DNEY J. STOKES, Lt Conl, USAF Commander ' © 17 Jun 2008

. ~
f the original) document.
&
kY

2
. 8'\ th Fighter Squadron (PACAF) SSN SIGNATURE
:d\_iﬂan Air Base. Republic of Korea 011] STOKES.RODNEY.J.I 152870562,
2 Al FUNCTIONAL EXAMINER/AIR FORCE ADVISOR .
s ﬂb )Alcalo applicoblo toview by marking the approprinle box.) . FUNCTIONAL EXAMINER AR FORCE AGVISOR
: o £, GRADE, B8R OF SVC, ORGN..COMMAND AND LOCATION DUTY TITLE . DATE
-.,.. ‘\ '6 - N
C_ Eﬁ SSN SIGNATURE
~ N
z Jr@ UNIT COMMANDER/CIVILIAN DIRECTOR/OTHER AUTHORIZED REVIEWER \/ , CONCUR _ HON-CONCUR
= | |émE. GRADE. BR OF SVC. ORGN COMIAAND AND LOGATION DUTY TITLE ' S DATE
RODNEY J. STOKES. Lt Col, USAF Commander 18 Jun 2008
25th Fighter Squadron (PACAF) . §SN SIGNATURE _
Osun Air Base, Republic of Korea 013 STOKES.RODNEY.J.{ 152870562,
$X. RATEE'S ACKNOWLEDGEMENT -
1 understand my sig does not tute agr { of disagreement | acknavledga alirequired feadback was phishad dunng the reponing petlod and
upon tacopt of 1his cepor, ’
SIGN&TURE . DATE
VERDEJOQ RUIZ.RAFAEL.RAFAEL. 1243270894, 18 Jun 2008.

INSTRUCTIONS

Complals this report IAW AFI 36-2406. Reports wallen by Cofonels or civillans (GS- 15 orhigher, or Supervisory Pay Band 3}, do nol raquire an addiional
ralar, howavar, endorsement by the raler’s ruler 15 parmiuilad unless tie rapord is wallen by & senior raleroctho Chiol Master Sergoont of Ine Air Force.
Whon tha rater's ialor is not ot loost 8 MSgl or ewillon (GS-07 or higher, or Supsrvisory Pay Band 1), the uddilional ralor 1s the nex! ofilciel in the raling
cnain maeling grada taquitamenls. An overall raling of 2 or augalive comments requise tha EFR lo be roforred 1AW AFI 36-2406. Rakonale far iny
addilional evalualor nanconcuriing with an ovarall raling mus! be wncluded, . Seclion Vil Roviewor

curience mus! dencluded on an AF Foum 77,
Loller of Evafualion. If tatae is daployad; provids copy and leedback via o-maililolecon.
. : PRIVACY ACT STATEMENT .
AUTHORITY Title 19 Undod Slales Codo, Sachon 8013 and Secrelary of tha Air Farce and Eraculive Order 9397, 22 Novembur 1943,

PURPQSE Ink I ded lor vord; of ho indvaduai's aanle and Sacell Socutily Numtor (SSN) as caplured on tha torm At the lane of enfiny
ROUTINE USES: Nono RATIONALE. Tins mformation witl ncf to \ Jo DO ch 2

OISCLOSURE Oisclosurg 18 mandalory: SSN i1s used Inr pastve identilicaton,

\

AF FORM 910, 20070625 - PREVIOUS EDITIONS ARE OBSOLETE PRIVACY ACTY INFORMATION: The intarmaben In s form [s
B FOR QFFICIAL USE ONLY. Protact SAW the Privacy Actal 1974,
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=

ENLISTED PERFORMANGE REPORT (A8 thru TSGT)

). RATEE {DENTIFICATION DATA (Raad AFI 36-24C6 caralutly telore ¢compleling-any stem )

1 NAME (Lasl, Frsl, Midals indial) 2. SSN T GRADE 1. DAFSC
VERDEJO RUIZ, RAFAEL 583-81-1958 SSGT . 1C052

5 ORGANIZATION. COMMAND, AND LOCATION €2 PAS CODE 6b SRID
ACC Air Operations Squadron, Detachment 2, Hickam AFB HI ’ HLICETS7? 1Cl1IC
7. PERIOD OF REPORT ; N 8. NO. DAYS SUPERVISION 9. REASON FOR REPORT

From: 18 Jun 2006 Thas: 17 Jun 2007 365 Annual

I. JOB DESCRIPTION :

1 OUTY TILE

Aircralt Delivery Coordinator

I dacument,

.
sing

< Orly

1

L4

2. KEY DUTIES, TASKS, AND RESPONSIBILITIES
Coordinates movements of ajrcraft with HQ ACC, HQ PACAF Operations Support Ceater, ACC Air Operations
Squadron (AOS) detachments und Delivery Control Center, us well as lighter wings operating in the Pacific
AOR. Organizes all HHQ message traffic and builds pilot mission packages for each gircraft movement. Coor-
dinates air refueling requirements and altitude publications. Coordingtes arrival and departure times with tran-

FHravel uuthorizations, ADDITIONAL DUTIES: Functional Systems Administrator, Workgroup Manager,
%ecunty Manager, Supply/Equipment Custadian, Urinalysis Trusted Agent, Unit Leave Manager, Information
[Assurance/COMPUSEC Manager, Vehicle NCO, Telephone Control Officer and Fitness Assessment Monitor.

g;ent maintenance, bi!lcling. customs, weather forecasters, base operations and transportation. Orders computer -
ight plans and assists in the preparation of domestic and international flight plans, Processes and approves all .

3
[Pl EVALUATION OF PERFORMANCE !
Ee

H

£

5 1. HOW WELL DOES RATEE PERFORM ASSIGRED DUTIES?  (Consldar qualily. quanlily. and timali of dulies per )

Inalfiiant. An . Good peciormet, Excellent performer. The erceplion
b .unprafessional ! | Parforms touline D Caonsisiently produces I><l Absolutely supenor
s I 4 pedormer L duties f; 1y nuph quality work, /N inall areas
j HOW MUCH DOES RATEE KNOW ABOUT PRIMARY DUTIES? (Consid hether ralee has | oxpartisa and is ablo to apply
the knowledge)
*=+ Doss not hove tha basic 1 Has f teal Exlensiva knowledge of Excels in knowledgo of
+ knowledga nocessary 10 [ H knowludu: lo satsfactuily | I Al pnmary culies and IXI 2ll related positions.
l perform dultes. —od ferlorm dulics - tatated posilions. + Masters all dutles,
3. HOW WELL DOES RATEE COMPLY WITH STANDARDS? (Considardrass and app waight and fitness, cusioms, and courtesins)
I Falls to meet munimum Meela Al Force Sels tho example for ‘ Exempiifies top
slandaras. l standards. ofhers to follaw, ' milllary stardards.
4, HOW IS RATEE'S CONBUCYT ONJOFF DUTY? (Ci fi frasp bitily, esspact lor authorily, suppord lor izalional sclivilias,

and maintenance of gov facilitins)

[ I I I l Sets the examplo N/} Excmpifiss the standatd
' Unacceplable Acceplabls for olhers, . i><| ol conduel -

5. HOW WELL DOES RATEE SUPERVISEILEAD? (Consider haw well ber sels and enl landacds, disglays Iniliative and

soil-confid: providss guid, and laedback, and faslors leamwork)
EHeclve Oblalns ———
. H 1 Excoplional;
Ineftectve ! , saistactory ‘ i tignly sitecuve, . |>< elteanye toarer.
[ . resuits. =
6. HDW WELL DOES RATEE COMPLY WITH INDIVIDUAL TRAINING REQUIREMENTS? {Consider upgradae lfaining, pmlo:smnalmlllﬂy
p y/q , and gency)

Consistenty exceeds

r Daes not comply with —_—
minimum training ¢ Complias wilh mosl Comolles with alt . | - ali trainlng
| ; l | traning coquircments I trawning tequrements, sequiromants,

lequirements. -

7. HOW WELL OOES RATEE COMMUNICATE WITH OTHERS? (Considar raleg’s vordal and watten skills)

—— Coasistenlly abls lo

— I‘;','c':'z:':"a‘:‘:’"’;" i——— Oiganizes and expresscs i arganite and oxpross N Hanly siteawnner
[ e e o | & mouhis sanstactonty. «daas clearly and 1\ end commncator

— ——_conauey L
AF IMT- 910, 20000601, V2 PREVIOUS EDITIONS ARE QBSOLETE FOR OFFICIAL USE ONLY' {Wten fired i)

page P of "(9

Chmencq PackeT

19-40277.218



"y

)

/

' Case 5:18-cv-00022—.‘JRG-(\-,.AC» Document 7-1  Filed 05/03/18 (mz;qge 20 of 29 PagelD #: 216
. . F"‘,“ (1/

.
e

IV. PROMDTION RECOMMENDATION ' (FATEENAME "VERDEJO RUIZ, RAFAEL
{Compare this rafae with ofher of the sama grage snd AFS)
- NoT NOT RECOMMENOED ; R AMEDIATE
RECOMMENDATION  RECOMMENDED eowe CONSIDER REAOY. PROMOTION
1 2 3 4 [
RATER'S ~ —q I i
RECOMMENDATION i o | I 1! ]><
l._..: [ [ | — _......_|
1 3 5
ADOITIONAL RATER'S —-’-—1 — A ~A
. . . M -
AECOMMENDATION D : ', ! ’ i l' |><|

V. RATER'S COMMENTS
- Highly dedicated NCO with extensive job knowlcdge and leadership skills--continuously exceeds expectations
- Ensured COMPACT objectives met thru excellent support of ack movement in RED FLAG & COPE TIGER
- Superb VCO-- discovered multiple injury-causing discrepancies to GOV--ensured 100% operation and safety
-- Maintains vchicle $2,500 ground-to-air equipment--keeps Heet 100% operational--critical for flightline ops
- Flawlessly assembled/programmed new SIPRNet computer--accelerated classified data transfer by over 75%
- Qutstanding ADPE Menager--assessed/replaced six DCO faptops--prevented multiple mission show-stoppers
- Incornparable PTL--provided fitness guidance--oversight of program led to 100% pass, 62% rated "Excellent”
- Repaired 150+ system issuesfupgrades--no task too big--maintains proficiency in ropidly changing career field
- Razor-sharp NCO--maintains 20 additiona! dutics w/100% compliance--received outstanding on [ SABW SAV
F!‘Natural teacher--saved 20 hours by lacally training geographically separated personnel in ARMS workarounds
JAF Sergeants Association car wash volunteer--camed over $650 for first term Airmen graduation ceremonics
GMember of Pacilic Revival Center Music Ministry--volunteered 18 hours per week--community faith cnhanced
: %”A proven leader to his peers and supervisor--well worthy of STEP promotion 16 the rank of technical sergeant

the orizinal docurnwn,

i

-O},y
A

-7

st part fesabach wes tished on: 19 Jan 2007 {Conustent with tho diwction in AF! 36-2406. If not ascomphshed, stale tha reason.)
e —_—
Q

&
o

NAME, GRADE. BR OF SVC, ORGH, COMD & LOCAYION OUTY TITLE A CATE
EASHANDA D, BROWN, TSgt, USAF

1 u ru

S,

)

th

\g tachment 2, ACC Air Operations Squadron ' NCOIC., Aircralt Delivery - > 1 19 Jun 2007 }
2 JBickam AFB HI : SSN o808 - B% % ; ;Z/ :
Vi, ADDITIONAL RATER'S COMMENTS X} goncy 7 | ¥ monconcuR
- Exemplary NCO! Exceptional judgment/communication skillg,pﬁcc him above pecrs--gencrates stellar resulls

- History maker--built mission packages & flight plans for first-ever F-22 AEF dcployment--100% msn success

- Analyzed, researched and repaired critical brake system malfunction an unit's GOV used for mission launches
-- Prevented over 70 hours in mission delays and saved the Air Force from paying significant repair costs

- Managed unit $15,000 ADPE equipment--100% control and accountability of resources--ceased loss of assets

- Driven to success by self-motivation and strong senst of purpose; impeceable character--promote immedialelyl

NAME, GRADE. BR CF SVC, ORGN, COMD & LOCATION DUTY TALE OATE
‘THOMAS E. CHESLEY, Li Col, USAF : :
p . Commander -
Detachment 2, ACC Air Operations Squadron 19 Jun 2007
Hickam AFB Hi SSN SIGHATURE
6917
INSTRUCYIONS : 3
Roponts witlen by a senior ratet or the Chief Moster Sorgeant of Ine Air Forco (CMSAF) witl nat do endorsad.,
Reports wattan by colenels or civilians {GS-15 or highes) ga nol requite an addiliona! raler, however, end 13 parmilted unlass prod oy the

Inslruction sbove .

Whon the salor's Jaler 1s acl al least a MSgt or civittan {GS-07 or highet], Ihe addilianal rataris the nex! alicral ia the raling chain serving in the grado of
MSgl or lugher, ot a ctwlan in the grado ol GS+07 or higher, . .

When the nal evaluater (rafer or 8o talar) 1s nol an Aw Force alficer, enlhistag, or DAF civilian, an Air Force advisor review 1s required,

All evalualors enter anly last four aumbers of SSN, -

Vii, COMMANDER'S REVIEW

i
] ] -
+ CONCUR :NONCONCUR Amer xEFom 7y | SIGPIVR ﬁﬂ ,7!4

AF 1T 910, 20000601, V2  (REVERSE) roryhcmt USE ONLY (Vihea filed iy
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ENLISTED PERFORMANCE REPORT (A8 thru TSGT)
I. RATEE IDENTIFICATION DATA (Read AF! 362406 cerafufly before complaling any ilem.)

1. RAME [Ls3l, Firaf, Middlo imal) 3. 55N 3 GRADE 4 DAFSC

VERDEJO RUILZ, RAFAEL 583-81-1958 SSGT 1C052

5, ORGANIZATION, COMMAND, AND LOCATION 6. PAS COOE ab. SRID
{ { ACC Air Operations Squadron, Detachment 2, Hickam AFB HI - HLICFTS7 1Ctic
+ {7 PERIOD OF REFORT ¥. KO, DAYS SUFERVISION 9. REAGON FORREFORT

Feam: 18 Jun 2005 Theu: 17 Jun 2006 365 Annual

fl., JOB DESCRIPTION

1. DUTY THIE

Aircraft Delivery Coordinator

2. KEY DUTIES, TASKS, AND RESPONSIBILIES A

Coordinates movements of aircraft with HQ ACC, HQ PACAF Operations Support Center, ACC Air Operations

Squadran (AOS) detachments and Delivery Control Center, as well as fighter wings operating in the Pacific

AOR. Organizes all HHQ message traffic and builds pilot mission packages for each aircrak movement. Coor-

Hinates air refueling requirements and altitude publications. Coordinates arrival and departure times with tran-
ient maintenance, billeting, customs, weather forecasters, base operations and transportation, Orders computer
ight plans and assists in the preparation of domestic and international flight plans. Processes and approves all
avel authorizations. ADDITIONAL DUTIES: Functional Systems Administrator, Workgroup Manager,

Sceyrity Manager, Supply/Equipment Custodian, Urinalysis Trusted Agent, Unit Leave Manager, Information

\ ssurance/COMPUSEC Manager, Vehicle NCO, Tclephone Control Officer and Fitness Assessment Monitor,

. BVALUATION OF PERFORMANCE

i

Ol

r‘éi. HOW WELL DOES RATEE PERFORM ASSIGHED DUTIES? {Consider quality, quanlily, end limelinoss of dutles parformed)
:.?.‘ ' 1ot An Good parfarmer. Excailan] parformer. The sxcaption
el ‘ unprolessions! i l Parfarms rouline D Cunsisteatly produces ‘ g I Absalutaly supstior
P pertormar. dudes sallafsctony, high quaity work. In all sr2as.
g
J
2, HOW HUCH DOES RATEE KNOW ABQUT PRIMARY DUNES? (Consid hather raloa has tochnicel expertiss and is abls la apply
the knowledgo)
Qoes nat have the batic Has sdagquate Wechnical Extenalve knowledgs of Excals in knowdedage ol
I ’ I Knowledge necossaty to i l knowledge 10 satisfactosily i ‘ il primary dulios and X 3l related pouitions.
partorm duibeg, pardomm dullas. 1sialad poslilons. Huaturs ali guties,
3. HOW WELL DOES RATEE COMPLY WITH STARDARUS? (Conslder droas end apposrancs, welght snd filnass, customs, and cournesies)
Fails lo moet mmimum Metts Av Fores Sala the exampls for Examphlies top
standards, standsrds. othars to loflow, miitary sfandardas,

4. HOW 3 RATEE'S CONDUCT ONJOFF OUTY? (C dar fi fof rezponsmdilty, respegt for authorily, upport for otganizalional sctivilles,
and mainlonance of govamment (acilitles)

R Saly the example i Exumphﬁn {he standard
l i bls, , l . ! ’ g'
U‘,'"'“p table l Accaplable, fo1 athara. - l of conducl,

&, HOW WELL DOES RATEE SUPERVISEILEAD? (Consldar how wellmambar sels and enlorcas stendards, displays Inillative and
I1-confid: providas guid wnd loedback, and foslers losmwork)

—j Effeclive, Oblalny f - Excsplionally
| taefloctiva. [ I :::’:l'l:m'v | Highly eflective. l><| afteclive Jsadar.
. o LA

8. HOW WELL DOES RATEE COMPLY WITH INDIVIDUAL TRAINING REQUIREMENTS?  (Consldss upprads (rinlng, profassionaf military
educahon, proficlency/qualificailon, and contingancy)

Do4s not comply with ¢ — ) 7 Conastenily exceads
‘ minimum ialning l ‘?c'm(n“a: w“ih mu:tl ! ’ Compites with at : 'Xﬂ S Uainiag
el rquitemants, aining requiraments. iraining roquirements, 7 N raquiremenis.

7. HOW WELL ODES RATEE COMRMUNICATE WITH OTHERS? [Consider 9le0's varbe! snd wiitlen 3idils)

Unabls lo oxpress — Conalslenty able o
thoughis claxsly, r j Organlzes and expresses f - orgenizo and papross [ Highly axuiled wiiter
— Lacks organization. J thoughts sathfsctarlty. ) “"1 d|l=ﬁ‘l and __J and convnunieator
AF IMT 810, 20000601, V2 PREVIOUS EDITIONS ARE GESOLETE. FOR OFFICIAL USE ONLY (Whan fited i)
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V. PROMOTIOR RECOMMENOATION R ‘| RATEE NAME: VERDE JO RU(Z. RAFAEL
Compare fhis totne vnith ofnars of the same grads and AES) -
NOT NOT RECOMMENOED - WNHEDATE
RECOMMENDATION RECOMMENDEQD THIS TIME COMNSIDER REAOY, PROMOTION
1 2 ’ 3 ’ 4 ‘
TER" — : ~
_RATER'S ; ﬁ I N/
RECOMMENOATION t Yo : §
* $
ADDITIONAL RATER'S —— 2 3 : 4
RECOMMERDATION 1 l ; I ' !. l E

V. RATER'S COMMENTS )
- A multi-talented NCO whose remarkable skills and endléss dedication to mission reflect unlimited potential

- Outstanding mission accomplishment--integrated 900+ Coronet msn packages--directly supported DoD/foreign
™~ aircral sorties in Exercise COPE TIGER/COBRA GOLD/Operations ENDURING and IRAQI FREEDOM

~ Augmented 535th Tmg Office--revamped outdated aviation resource management database; automated periodic
updating, auditing and posting of training pracess; corrected esscntial safety information--saved 40+ man-hours
- Superior speaker! Bricfed post mission procedures at PACAF 1CO workshop--increased 30+ 1C0Os awareness
- Quarterbacked self-help project to secure ofTice afler incident--restricted entry to Det personnel--saved $2K

- Superintended Det 2 GOV program--verified over 65 inspections--maintained a 100% vehicle operation rate

- Exceptionally effective leader--supervised unparaltieled fitness program--100% passed, 30% rated "Excellent”
2 Flawlessly controlled Det's $10,000 equipment account--ensured positive control of over 25 high-theft items
g Ambassador in bluel Active member of community band--voluntarily performed 550+ hes-<traaps recognized
g Dedicated to self-improvement--earned 18 credit hrs towards bachelor of science degrec--maintained 3.5 GPA
E‘Stcﬂar duty performance & positive attitude~-fosters pride, teamwork and camaraderie-~-promote immediately!

the edinin

513

\

4

boe

xl pi frodback way nishoed on: 09 Jan 2006 {Cansistant wilh ths diriction 8 AFI 38-2405 I nol accomplished, siste the rs810n.)

B

o]
o

BAME, GRADE, BR OF SVC, ORGN, COMO 8 LOCATION DUTY TITLE DATE

LPASHANDA D, BROWN, TSgt, USAF
etachment 2, ACC Air Operations Squadron

i B SSN SIGNAT
Yickem AFB HI ) 9308 1@99!% 7;2 .

VI, ADDITIONAL RATER'S COMMENTS : 1X] concun [ | wownconcur

- Top-notchNCO! Performs every function with the highest degrec of integrity, professionalism and excellence
- Managed 330K+ in Det 2 computer systems--upgraded 11 Office Automation Systems/Computer Entcrprise
Systems in record time: coord W/PACAF to update security patches--boosted network systemn connectivity 75%
- Take-charge! Minimized repzir/down-time of SIPRNET/FALCON VIEW computer systems--vital for msn ops
- Spearhicaded Det Security prgm--0 discrepancics during 15AW COMPUSEC inspection--lauded "Outstanding”
- First eloss performer; consistently exceeds requisements; winner ACC AQS NCO of the Quarter--promote now
HAME, GRADE, BR OF SVG, OAGN, COMD & LOCATION OUTY TALE OATE

THOMAS E. CHESLEY, Lt Col, USAF
Dctachment 2, ACC Air Operations Squadron

Hickam AFB HI SSN E
o 697 |FTTT L QoSN

INSTRUCTIONS )
Reports wnittan by & 8nior coler or the Chial Master Sargeant of the Alr Force {CMSAF} will not ba eadorsed, '

Raports wrillaa by calonels or civillons (G S-15 or higher) do nof roquira an additions! caler; howaver, endorsement Is permitiad unfess prohibitod by the
instruclion above. : :

Whan the ratar'srator1s nol atleast 8 MSgt or civiltan {GS-07 or higher), Ihe addillonel tolor is the noxt olficlal in the raling ¢hain yerving in tho grodp of
kSgt ot highar, or a civilian in the grade of GS-07 or higher.

%

NCOIC, Afreraft Delivery 19 Jun 2006

1 ..-.:.-‘-775

Commander }9 Jun 2006

Waen the linal evaluotor (to1er o dddibonal rater) 13 nol an. Air Forco officar, anlisled, or DAR\civilisn, arfX\ir FOYce oqvisor roviow is taquiree

All avalvators enltot oaly las( lour numbars of SSN . T

VI, COMMAKDER'S REVIEW {

CONCUR ’ ;' ! NONGCONCUR (kmch AFForm 12} SIGNATURE ( J b oo
' R ~
AF INT 010, 20000404, V2 (REVERSE) Y V" 7FOR OFFICIAL USE GNLY (wnen bired 1]
\
— e
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certt is Is a oo c?:ry f the original documunt.
/91{/‘7 e

L

CRALIILTY

S

1t OUTY T{TLE

Aviation Resource Management Jourmneyman

Lon (
t
, ENLISTED PERFORMANCE REPORT (AB thru TSGT)
1. RATEE IDENTIFICATION DATA (Read AF! 36-2408 cotalully bafors g any item.)
1 NAME (Last, First, Miaale lnlunr)_ 2 SSN 3. GRADE 4. DAFSC
VERDEJO RUIZ, RAFAEL 583-81-1958 SRA 1C052
5, ORGANIZATICN, COMMAND, AND LOCATION 8a PAS CODE &b, SRID
97th Operations Support Squadron (AETC), Altus AFB OK AMOJFHR4 0J1AM
7. PERIOD OF REPORT 8. HO. DAYS SUPERVISION 9. REASCN FOR REPORT
From' 18 Jun 2003 Tneu: 17 Jun 2004 312 Annual
Il, 308 DESCRIFTION

2. KEY OUNES, TASKS, AND RESPONSIBILITIES
Responsible for the collection, input, update and audit of aviation service data for the Aviation Resource Mgmt
System. Initiates actions to support flt management policy/procedures including interviews w/aircrew members
to obtain flying-related data, Maintains control/accountability of flt record folders for 437 permanent party and
3,000 student pilots, navigators, loadmasters, boom operators and engineers. Performs in-processing and
out-processing functions. Reviews medical recommendations for tlying, Duty Not Involving Flying (DNIF)
status veports, aeronautical orders, physiological training, flying attachment letters and aviatian service data,
Prepares/processes aeronautical and military pay orders. Audits flight mgmt reports and source documents {o
endure accuracy of information. Distributes reports and lists for Host Aviation Resource Management (HARM)

til. EVALUATION OF PERFORMANCE

office. ADDITIONAL DUTIES: Environmental Safety Representative, Physical Training Leader

1. HOW WELL DOES RATEE PERFORM ASSIGNED DUTIES?  {Consider qualily,

of dulios pert.
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ly. and 1l

Cerifving

InaHiclont. An
i :+ unprofassional

{ ! padommar

,——-l Goed pedotmer
Parfoima (auling

¢ 3ulles sallsiactonty.

Ezxcallont parformer.
[ 1 Consistently praduces
——J high quahty work.

D¢

Tha oxcaption

Absolutely suporier

in afl dreas.

the

2, HOW MUCH DOES RATEE KROW ABOUT PRIMARY DUTIES? (C
dpe)

btk hnf,

ralee has

! axportisa and 1s abla (o apply

Doas not have the basle
Anowlodgs nocassen to
purform dutles.

L

knowledga (o catislact
potform duilas

[]

Mas adoquate tachnical

Extonsiva knowledgo of
a pnmaty guties and
tolated posiions,

otlly

g:]

X

Excals in knowledge of
all rolated positions.
Mastorx all dutias.

3. HOW WELL DOES RATEE COMPLY WITH STANDARDS? (Consider dross and appoarance, welght and filness, cusloms, end covrtosins)

f Fails 1o meot musimum

1aels AirFores

L]

Sels tho exampto for

L]

X

Examplifics 'lop

H | standards, standards. othees to follow. mitllory sisndards.
4, HOW IS RAYEE'S CONDUCT ON/OFF DUTY? {Considar fi lal resp hity, rospacl for suthorily, suppor for orgaai: ! activifios,
and mainl af go { lacilitios)

| Unaccoptabls, 1 Acceplabls, Sata Ihs exampla { Exemplifiss ihe slondars

! far cthers of canduct
5. HOW WELL DOES RATEE SUPERVISE/LEAD? (Cansider hoy well ber sets and enforcss sland. display Ive and

all~confd. providas gui end teedback, and (osters tagmwork)
— t* EHoclive. Oblaing — N"7 Exee
. H . - . plionally
; Ineltective, : l satisfactory ] t Highly elfactve. 5 i offoctive leader
i tosults H .

vducalion, proficlency/quslification, snd confingency)

6, HOW WELL DOES RATEE COMPLY WITH INDIVIDUAL TRAINING R.EQUIREHENTS‘I {Considar upgrade ltainii

Lo el

military

i~ Does not comply with
* minimurm ainng
ce—— foguiramonis

Comphas wilh mos)
1 lra-ning requiremants.

; + Complgs wilh an
i liining faquiraments.

>

Constatently oxcaods -

alltraanung
requiramonts

7. HOW WELL DOES RATEE COMMUNICATE WITH OTHERS? (Considos ratee's verbs! and watten skills)

Unable 10 axpress

( i thoughts ¢loatly,

i Lacks orgamzation

Qrgunizes and expres
thoughts patislaclor.ly

-3

Cons-steally adla to
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X

Highly aldied wnter .
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AF IMT 910, 20000601, V2

PREVIOUS EOITIONS ARE CBSOLETE

FOR OFFICIAL USE ONLY (When fiflod snj

fmj{ L”Z C‘F L,g
¢ demency facker

19-40277.224



-Case 5:18rcv~00022-JRG;(,\_.../4.C -Document 7-1 Filed 05/03/18 *._uge 26 of 29 PagelD #: 222
N ’ f M ) ,-;/
.- y 3 (:
V. PROMOTION RECOMMEHDATION : RATEE NAME: VERDEJO RU‘Z. RAFAEL
fCompare s rates wih othess cf tho same qrado and AFS) i
RECCNMENDAT:ON recommenoen | o LN CONSIDER READY SROMOTION
. A 2 3 N —
' AATER'S — | ! 1
IECCMMENDATION 5 .
o ADDITICNAL RATER'S | - . 2 “L ~— L(
RECGMMENDATION P }_ L. ! ) Z i
’ ,5 V. RATER'S GCOMMENTS
o - Unparalleled work ethic, acute attention to detail and dedication vital to 97 0SS and HARM office successes
- - Zevo discrepancies in HARM office during '04 HQ AETC ORI--absolutely superb; key to sq “Excellent” rating

1~ Critical to mission success; monitored/maintained grounding go-no-go currencies for 3,000 student aircrew

-- Meticulausly tracked and posted requirements--ensured only current and qualified aircrew flew at all times

- Extremely well organized and mission oriented, selected to instruct two Airmen on HARM office procedures

-- Flawless guidance on operating procedures--dramatically improved the quality of the mission at Altus AFB

- Coordinated daily w/ the flight surgeon's office--100% accurate DNIF status reported daily to all flying units

g Selt'motivated! Completed nine credits towards CCAF degree in Airport Resource Management w/ a 3.5 GPA

iz Commitment to feliow Ainmen as the Assistant Program Manager for Airmen Against Drunk Driving (AADD)

{ za-- Sclflessly devoted his off-duty time to AADD; contributed 20+ hours to protect our most valuable resources
» Model for AF fitness standard! Pivotal role in organizing and implementing the new AF fitness program for sq

4 - Led squadron in physical fitness over twice a weck; helped ensure squadron meets & exceeds AF standards

4 Leadership excels above peers, consistently rajsed the bar; ready for increased responsibility; promote ASAP!

inina

i{s a trng cop

5::! ol fesdback was accon on: 30 Jan 2004 (Consistent wilh the direction in AFI 36-24085. if not accomphished, state the maaon.)
Mleg - E :
K]
>
E e
8 HAME, GRADE, DR OF SVC, ORGN. COMD & LOCATIGN CUTY UTLE N . DATE )
- (L URITA A. RORIE, SSgt, USAF Q?;il;;;;n$OlC' Host Aviation Resource
97th Operations Support Squadron (AETC) : / 830*)0",5
Altus AFB OK . SSN s%:'s 'ﬁ' 7
2800 [N e AN D

V1. ADDITIONAL RATER'S COMMENTS 1 concur [ ] nonconcur

- My #1 Airman! Sels the example for all others to follow in time management, self-improvement and dedication
-- Distinguished as the 97th Air Mobility Wing Aviation Resource Management Airman of the Year for 2003

- Handpicked by Honor Guard NCOIC to promote “esprit de corps” to all new Airmen assigned to Altus AFB
-- Briefed at the First Term Airman Center on the rewarding & challenging cxperiences the Honor Guard offers

|- Qutstanding attitude, military bearing, dress and appearance; exhibits a professional AF image for all to follow
- Dedicated and talented Airman with infinite qualities for leadership & responsibility--promote ahead of peers!

NAME, GRADE, BROF SVC, QRGN, CCMD & LCCATION OUTY TITLE DATE
ANDREW J. LESHIKAR, Maj, USAF g;’:l’u“a‘f:f;‘;;o?"°’““°“s Flight/ C-17 CCTS _
97th Operations Suppon Squadron (AETC) /89%‘4 o
Altus AFB OK SSN SIGNATURE p U
R348 4:%%‘ M’:’

INSTRUCTIONS .

Reporis watten by 3 sentor rater or tha Chiel Masier Sergeant of the Air Force (CMSAF) will not ba endorsed, .
Rap walten by 1s or civih {GS+15 cr hither) do not sadinee an wddilional cutac; howevar, end lisp tied unless prohib by tho

Instruction ahovo :
When the eater's rater s not ot least s MSgl or civilian (GS-07 or highey), Ins addiional raler 15 e next official in the raling chaw serving a the grado ol

MSgt or igher, or 8 cwvifian in the grade of G§-07 or highet, .
When the final evaluator (ruler ar additionial raterj 15 nof 3n Ar Farce officor, eahsted, or DAF civilian, on Air Foree advisor feviaw 1s required,

All evatudtors enter only 1381 four numbors of SSN
Vi, COMMANDER'S REVIEW

N -
: : SIGNATURE
concur ) _NONGONGUR  {Attach AF Form 77) © V Q:‘ Q»L) ! A

AF {MY 810, 20000801, V2 {REVERS 7 FOR OFFICIAL USE QHLY  (wnen liled m)
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ENLISTED PERFORMANCE REPORT (AB thru TSGT) |

I._RATEE IDENTIFICATION DATA (Rosd AFl 36-2406 carufully bafors compleling eny iem.)
1. RAME (Last, First, Accds Initlsl) : 2. SSN 3. GRADE ’ 4. DAFSC
VERDEJO RUIZ, RAFAEL . 583-81-1958 jAIC 1C052
5. ORGARIZATION, COMMAND, MD LOCATION 63, PAS CODE ab, SRID
* 156th Airlift Squadron (AETC), Altus AFB OK AMOJFCWC [0JIAM
7. PERIOD OF REPORT 8, NO, DAYS SUPERVISION s. REASON FOR REPORT
from: |8 Jun 2002 w17 Jun 2003 365 o
11, JOB DESCRIPTION
1. OUTY TITLE .

Aviation Resource Management Journeyman

2. KEY DUTIES, TASKS, AND RESPONSIBILITIES

Posts and maintains eircrew flying time and currency requirements on an automated web based program.
Maintains flight publications and aircrew related forms. Generates flight orders and related go/no-go records.
Processes incoming and outgoing students, Manages student aircrew training records in selectively manned
C-5 transition training unit. Maintains and updates support publications and forms in local and trip mission
kits. Inputs aircrew member currency requirements into Aviation Resource Management System (ARMS),
Reviews personnel action requests on aircrew members to determine the effect on their flight status. -
ADDITIONAL DUTIES: Altemnate Passport Clerk, Assistant NCOIC Unit Control Center (UCC), Alternate
AVPOL Monitor, SAR Member, Alternate Personal Wireless Communications Systems Manager (PWCS),
Alternate Ancillary Training Manager, Honor Guard Trainer, Security Forces Augmentee.

iil. EVALUATION OF PERFORMANCE

1. HOW WELL DOES RATEE PERFORM ASSIGNED DUTIES?  (Consldor qualily, quantity, and Umalinass of dutks performad)

iganturs

.:ﬁ 5,(-.p\,

LA EN

E
\’1 =
Inediclont, An Good parformet. Excell o Tho exception
unprofeasional D Poorms routing | I Conalstontty producas Absolutely supodior
- perionmer, dutios sallsfactoryty, high quolty work, i all creas.
bt B 2. HOW MUCH DOES RATEE KNOW.ABOUT PRIMARY DUTIES?  (Considor whothor raleo hps lechnics! expertise and Is able lo
- K apply the knowlsdgs)
Doas not have tho basic Has adequale tachnicat Extoniiva knowledpo of Excols In knowledgo of
kpowiedoa nocssary to knowlocga to satlslac. all pdmary outlas and W oll rolated pasitony.
perform dutles. torily perform dulies. rotatad positans, N Mastorsd ak dubias.
3. HOW WELL DOES RATEE COMPLY WITH STANDARDS? (Considor dross end appoarance, weight and finoss, cusloms, ond
courtesk s}
Faits {0 mmoel mintmum Moots Aft Forca Sols tha exomgls for Exemplifios top
standards, sandards, athors o follow, milney standards,
4. HOW 1S RATEE'S CONDUCT ONJOFF DUTY?  (Conskdar finsriclal responsibilty, respoct for suthorily, support for orgunizationat
acilvitles, and malinlensnce of gov ! facilittes)
(] umecoman. [ mmme. | [ g Gamplos v senders

5, HOW WELL DOES RATEE SUPERVISE/LEAD?  (Considar how well bar 361s and anforces stondards, displays Initiotive snd
soli-confidanco, provides guidance and foadback, and fosters tesmwork) 5

Effoctive. Oblalng
Inaftociive, absloclory D Hiphly etisciva. ® Excoplionally
D rozulis, . offeciiva lasdor.

6. HOW WELL DOES RATEE COMPLY WITH INDIVIDUAL TRAINING REQUIREMENTS? (Consider upgrade lrainlng, professions!
military aducalion, profickoncy/qualiiication, and contingoncy}

Does rot comply with ’ Comphias with moat Complios with all 7] Consistanvy sxcouds
m‘m:ﬁ"m trainlng roquiramants. Lalnng requirernents. M o u-anmg’rywwunihu
7. HOWWELL DOES RATEE COMMUNICATE WITH OTHERS?  (Consldor rufoo’s verbal and writlen skills)
" Conslsleaty abio to -
D m:: ;::r’;.“ Ocpanizes and srprossos omanize Anyd el:ros.\ Hipnly skilted wainr
Locks arganuzation Thoughts satiefa clodity, l‘:sna‘_-li ::;aﬂy and 8nd communicalor.
AF FORM 910, 20000601 (E~V7) PREVIOUS EDITIONS ARE OBSOLETE FOR OFFICIAL USE ONLY (Wnoa filied 1n)
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RATEE NAME: VERDEJO RUIZ,

IV, PROMOTION RECOMMENDATION (Compare this ratae with othats of tha same grods and AFS)

IMMEQIATE
PROMOTION

NOT NOT RECOMMENDED

RECCMMENDED AT THIS TWJE COMSIDER

RECOMMENOATION . READY

RATER'S
RECOMMENDATION

ADDITIONAL RATER'S

L] (=] 2] L] X

(] (=] L1 [] X

- The office microscope; processed datly and monthly ARMS audit products; reviewed 300 pages monthly

-- Identified and corrected an average of 30 errors per month~kept ARMS shop 100% accurate all the time

Attended Oracle Report Writer Course; graduated w/100% average earning the Academic Excellence Award

-- Used knowledge gained from this course to maintain a revolutionary web-based aircrew currency system

-- Gave aircrew instant access to their currency training; virtually eliminated overdue flight {raining events

Extrcmely reliable airman; handled multiple responsibilitics afier short-notice TDY of 58 AS ARMS NCOIC

-- Assisted the 58 AS ARMS office ensuring all tasks were complete while still performing his primary job

Trustworthy; assisted sq training office in npdating and managing student trnining folders and flying time

-- Lauded by 97 AMW HARM Chief for accuracy of student updates; the only squadron that had zero errors

Responsible; appointed to serve as trainer for 51 honor guard members and managed $38,000 training budget

-- Performed in highly visible full honors funcral detail for the Space Shuttle Columbia Commander, Colonel
Rick Husband; spent 4 days training 22 members of his flight to properly honor this fallen America hero

- Priceless agsel; embodies the professional airman; HARM duty a must--absolutely promote ahead of peers!

by, ADDITIONAL RATER'S COMMENTS D<lconcur™~ " | NoNCONCUR

st pact fradback was fiehod on: 10 Oct 2003 I with the directionln AF1 36-2408,)
LI nol sccomphthed, siste the reason.]
3
NAME, GRAOGE, BR OF SVC, ORGN, COMD & LOCATION DUTY TITLE DATE
ISA M. BITTON, SSgt, USAF NCOIC, Aviation Resource Management {77 ( )“.h D=
F56th Airlift Squadron (AETC) ssN N s?@;? v .
ltus AEB OK 0466 \/Y&U"\l' (< HoN

J Assisted in the management of the squadron Aviation Petroleum, Otls and Lubrication (AVPOL) process
E? -- Tracked 1.1M galloiis of fuel worth $990K; flawless auditing led to 100% accountability--best in 97 OG
F- Prudently monitored the unit flying hour program; reconciled daily and monthly Aircraft Utilization Report

I ccny_l?

j -- Expertly accounted for 250 plus flying hours per month ensuring hours matched w/maintenance analysis
- Fierce publications manager; maintained aircrew flt msn kits--updated six kits daily, 120 forms & zero errors
- Superior Performer} Selected as 97 OG "ARMS AMN of the Qtr* three of four gtrs: promote immediately!

NAME, GRADE, BR OF SVC, ORGN, COMOD & LOCATION ‘OUTYTITLE DAT,

MARK A. BOVA, Maj, USAF Assistant Operations Officer ) /E 7 T O3

56th Airlift Squadron (AETC) sSN . s;an’% é :

Altus AFB OK 1165 e / .
INSTRUCTIONS

Reports writlan by a senlor rator or tho Ghiof Masler Sergesant of the Alr Force (CMSAF) will not be endorsed.

Raporls writton by eolonels or civilians (GS-15 or highar) do nol roquiro on addilions! teler; hawevar, endorsemonl I3 penmitted unloss prohidited by
the Instruction abova. ’ .
When (ha raler’s rater is nol ol Joast 8 MSgt or civliian (GS-07 or highar), the additional ratar Is tha aext officlal in the rating Ehaln sowving In the grado
of MSg! ar higher, or a clvilian in the grade of GS-07 or highar.

When the final avelustor (ralor or addilioneal raler} is nol an Alr Forco olficar or a DAF civilan, an Alf Force advisor roviow is requirad.
All ovaluators entar only lasl four numbers of SSN.,

=~

Vil. COMMANDER'S REVIEW

CONCUR

il
’/ 2
4

NONCONCUR  fAttach AF Fom 77)

R AN 78 AR
| s1enary :
: : L /i/ // -ZZ
AF FORM 910, 20000801 (REVERSE) (EF-V /FARDFFICIAL USE ONLY (whon filectin
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IV, PROMOTION AECOMMENDATION (Compare this rafee with others of the same grade and AFS] AATEE NAME: VERDEJO RUIZ.

ot 10T RECOMMENDED MMEDIATE
RECOMMENDAYION AECOMMENDED AT THIS TIME CONSIDER READY PROMOTION

e | O | D | O | X | O
AECOMMENDATION
me] O |8 | 5| ® | O
RECOMMENDATION

V. RATER'S COMMENTE
- Focal point of the 56th Airlift Squadron Operations Center; kept the operations center ruoning smoothly

-- Important player; helped the squadron transition to a completely new and updated scheduling program

-- Invested off-duty hours to input aircrew personnel data for over 70 aircrew members into the ARMS

- Mastered intricate mission review process as a three level; critical link in chain of mission accomplishment
-- Collates flight data; ensures mission forms are complete/accurate and all flying hours are accounted for
-- Input/audited over 800 flight mission folders; provided accurate data in compliance with AF instructions
- Assisted in the operation of the squadron Aviation Petroleum, Oils and Lubrication (AVPOL) process

-- Created excel spreadsheet to track over 98,000 gallons of fuel 2 month; increased efficiency by 75%

- Completed S-leve]l CDC--perfectly blended studies, office workload and base honor guard—scored 84 %

- Dress and appearance always unapproachable; unmatched military bearing and professional attitude

-- Trainer on the Altus Air Force Base Honor Guard—represented the wing at over 100 ceremonies

i Maintained 100% control/accountability of the flight crew information file~enhanced flight safety

3 Exceptionally talented Airman—does an outstanding job and has the potential {o go far in the Air Force!

\Q
Y o3t part baek was hshed on: 14 Mar 2002 {Consi, with tho ditecilon In AF136-2406.)
\ 1 hat accomplished, state the cosson.)

A

\ps/-/? [N 1T

ICIat ST

Pugnacious warrior and bedrock of the ARMS shop; never hesitated (o tackle any assigned taskings
-- Monitored all critical training requirements for over 70 aircrew members; ensured squadron readiness
- Swiftly built student {light training folders--ensured critical documentation readily available for instructors
- Flawlessly managed 400 flight publications and forms--ensured mission kits were accurate and current

-- Efforts significantly contributed to section receiving an "Excellent” rating during 2002 HQ AETC ORI
- Highly skilled performer with superior job knowledge—56th AS Airman ofthe Year for 2001 -—-promote!

£ !

£ ".NA_M_E. GRADE, BR OF SVC, ORGN, COMD & LOCATION DUTY TITLE X OAYE
£NHLISA M. BITTON, SSgt, USAF ) Chief, Aviation Resource Management 18 Jun 2002
= pgB6th Airlik Squadron (AETC) sSN s% .

N\ pAlns AFB OK 0466 “m. QIC@Z@E/\ '
T SIHVI. ADDITIONAL RATER'S COMMENTS X concun 1 Jnonconcur

£

o

NAME. GRADE, BR OF SVC, ORGN, COMD & LOCATION OUFY TiTLE m DATE
DAVID E. HAFER, JR., Maj, USAF Opcrations Officer // . 19 Jun 2002
561h Airlift Squadron (AETC) . ssH siorlATuRe / /{ / /
Altus AFB OK 9959 (£ V/‘ :
7/ / [
. INSTRUCTIONS

Reports wilttan by 8 sanior ratet or the Chief Mastar Sergoant of the Air Force {CMSAF) will not be endorsed,

Reports written by colonels or civilions (GS-15 or higher] do not require an additional rater; however, endorsemnent is permitted unless]
prohibited by the Instiuction abave.

When 1hs rater's ratet is nol a1 least @ MSgt or clvilian IGS-0] or higher), the additional rater Is tho noxt officiel in the rating-chain sorving i
the grade of MSgt or highee, or a civliion in the grade of GS-07 or digher. :

When the linal eveluator (raler or additionsl rater) is not an ‘Air Force ollicer or » DAF civilian, an Air Force edvisor ruview Is required,

All evalustors onter only last faur numbers of SSN,

Vil. COMMANDER'S REVIEW

CONCUR NONCONCUR ramech AFForm77) o0, w} ne A ' ) o

AF FORM 910, 20000601 /AEVERSE] (EF.V2) : \\J FOR OFFICIAL USE ONLY 1Wnen 61 edint
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IN TEE UNITED STATES COURT OF APPEALS
FOR THE FIFTHE CIRCUIT
RAFAEL VERDEJG RUIZ, §
.Petiticner," o §
v. 5 CASE NO: 19-40277
DERFK EDGE, WARDEN,

W

. Respondent. §
BEQﬂEST‘F@R{EECONSIBEREIION ANT RECONSIDERATION EN BAKC

_ Petitioner requests reconsideration and reconsideration En Banc because
this court erred by failing to follow its own circuit. and. Supreme Court
precedent and due to the exceptional circumstance of deciding whether there are
additional exceptions that allow civilian courts to review militery court-
martial claims. It has been 45 years sind Calley v. Callaway, 51¢ ¥. 2d. 184,
1975 U.S. App. LEZIS 12794 (5th Cir. 1975) and Burms v. Wilsom, 346 U.S. 137, 73
S.Ce. 1845, %7 L. Ed. 1508 '(U.8. S. Ct. 1953), which do not reflect Supreme
Court and circuit precedent in Evitts v. Lucey, 105 S. Ct. 830, 83 LFEZD 821,
460 U.S. 387 (U.S. S. Ct. 1984); Massaro v. Umited States, 538 U.S. 500 (U.S. S.
Ct. 2003); ¥artinez v. Ryan, 182 LED2D, 566 U.S. 1 (U.S. S. Ct. 2012); Sullivan
v. Secretary, 837 F. 3d. 1195 (llth Cir. 2016); Finley v. Johnsom, 243 F. 3d.
215 (5th Cir. 2001); United States v. Alanis, 88 Fed. Appx. 15 (5th Cir.v2004);
Johnsen v. Zerbsf, 304 U.S. 458 (U.S. S. Ct. 1938); and Rheuark v. Shaw, 628 T.

2d. 297 (5th Cir. 1980) decisions to name a few. The cases mentioned, among

others included in this request reflect that the prior rules and decisioms in

Burns and Czlley have been altered.

This court also erred in following Supreme Court precedent rega r411cA
petitioner's addition of arguments of lack of subject-matter—jurisaiction (see
Petitioner's appeal brief dated 5 August 2019 addressing court's lack of power
to 7review; Request to Review Military, Appeal Review's Subject Matter
Jurisdiction dated 23 October 2019 which clarifies that military appeal was
conducted by resorting to procedural rules to remedy the expiration of their
appellate jurisdiction along with subsequent submissions of violations of speedy
trial whkich barred présecution. See slso Petitioner's Reply Brief dated 5 March
2020, Request for judgment on the Pleadings dated 13 March 2022, Request for
Summary Judzment dated 22 March 2020). (This court in its final decision Granted
the request to Supplement his reply. Brief. See Petiticmer's 27 MArch 2020
request to file supplemental respomse by treating his motionms as supplements to

his 12 March reply brief). This court acknowledged that petitioner raised the



stbject-matter jurisdi€tien. argument when deciding agzinst Respondent's motiown

for . summary  dismissal (Per Curiam decision denying -Respondent's motion to
dismiss), yety, im its £final decision denied review of this claim. This is

against Supreme Court precedent. See for example, Huddleston v. Nelson Bunker

‘Hunt Trust: Estate, 1069 B.R. 197, 1989 U.S. Dist. LEXIS 15760 at LEXIS 7-8

(circuit ~court authorized to examine .jurisdiction sua sponte even though
district c¢eurt did not consider it; Absence of subject matter jurisdiction may

render judgment void where .a ‘court exceeds its jurisdiction. beyond the scope of

its authority; desicien by court lackimg subject matter jurisdictien is veid'ab

initie; and "it: is axiomatic that an 'allleced' iack of subject matierx

3

uri sélctlon @&y be raised at any time by a party or by ‘the court sua spente).

N

his court acknowledged im Jok es V. Valvoll re Co., 1999 U.S. Dist. LEZIE 7830 at

LEXIS- 4 that "Subject-matter jurisdiction can never be waived...". This court

[

has -failed: to review 'Petitioher's” 1ldek ‘of subjeét matter jurisdiction cleims.

This also goes against this circuit's-followed=precedent if Clifszby v. - Fénes, 968

=~ . - Y

aga
F.-2d. 925,935 (11th €ir.). - ‘- ;
This court also failed to accept Petitioner's ielaim of trial ineffeetive
assistance of coumsel. This court has also already ackfiovledged that trial-IAC
may be raised onm collateral review regardless if the elaim was available to be

raised on direct szppeal because IAC is excepted from the procedural bar because

recuiring -affCrizinal defendant to bring claims of Iéﬁflcannot'_be,_pro?erly

v resolved on:appeal because there has been no oppertumity to develep the record

of the merits of these allegations.-See Alanis at 194 In'Petitioner's case; he
in fact -did- submit his IAC elaizs. on alrect appeal, yet, were not acceptﬂd nor

were they reviewed by the m111tary courts. Aﬂdltlonally, Petitioner ceuld not’
discover - that -his’ anpella;e counsel prévided ireffective ' assistanc ay the
failure. to. present the claims: properly to the military court-wia a. show1ng of
good- czuze. Without this showing the &ﬁlltafy*@burt Jackéd Jurhsaictleﬁwte’
accept and ' review Petitioner's -claims. " The"" facts. are undlsputea by the

-

Respondent. LT e e - SRR _

" The casés;and?afguéenﬁ:ineludé&'bélbw?als0”shewxand-ﬁroVe'that-thisieéurt
and ~ the "distriet  court - erreé im- faiIiHC’ to. cemstrue. .aS true petltloner ‘s
-presented  faetsi:and evidence. - kesvo1a°nt fallea to deny, centrover;, ‘and come

forward with controverting. ev1deage, This ecourt snoulnge cencerned’ with = the

motivation of Respondent im failing-to:centrevertfPetifienef‘s asserted facts.
The underiying elafms,‘ to ‘include - faets and evidence presented by’

Petiticner, also show a miécérriage of~justicé,'Those facts and evidenee are

also undisputed.



~  Because this court: has failed to follow 21ts own circult precedent and
Supreme Court precedent, because thie court falled to accept as true

- Petitioner's uncontroverted facts and evidence im accordsnce with district case-

law, and because this court failed to address Petitioner's lack of subject
matter jurisdiction claims, Petitioner requests Reconsideration Em Banc.
_ ARGUMENTS

la. TBIS COURT PFATLED TO ACCEPT AKD REVIEW PETITIONER'S CLAIM OF YACK OF SUBJECT
MATTER JURISDICTION

In the deniel order this court states:

e will not review the plethora of mnew claims Ruiz has raised for the
first time 4n the meny briefs and motions he has filed befors this

" court,..Accoréingly, the district court's dismissal of Ruiz's §2241 petition is

AFFIRMZD..." (denial at 3).

Patitioner has argued in subsequent motion’ the lack of subject-matter
jurisdiction by way of the military appellate court's lack of subject matter
jurisdiction by resorting to procedural maneuvers to remedy the jurisdictional
deadline when the first appellate decision was conducted with the 1llegal
appointment -of Judge Soybel in violation of the appointments clause and the
“reconsiderstion” corducted after Petitioner had submitted his request for grant
of review to the military Court of Appeals for the Armed Forces (CAAF). In this
instant, since the first declsion at the 8ir Force Court of Criminal Appeals
(A¥CCA) was"illepal and Petitioner's vequest fox a grant. of review divested the

APCCA of jurisdiction, the "reconsideration" was also conducted 1llsgally

becauge there is no remand from CAAP directing AFCCA to wake zay new decision.
"It i3 not uniil that appeal of vight is complete that we can rest
assured the interests of justice have been se:ved," See United States v, Wright,
160 F. 3d. 905, 908 (24 Cr. 1993).
The interest of justice is not served hexe where tha first appeal 1s

11legally conducted and the second decision is conducted without the remand frem
the CAAF court. This is eapecially egregious kmowing that a “reconsideration” in
the military courts is not conducted with de novo veview unlese instructed to do
50 by the CAAF, Tn this case there exiets no remand oxder to AFGCA.

v ..Patitioner is not being afforded sn appellate review of his findings
snd sentence that comports with the requirémenta of Article 66 snd Article 79,
The rights must be recognized, enforsced smd protected by the Govermment, by the
appellate sattorneys, by the Couwrt of Criminal Appeals, and by this Court." See
Diaz v. JAG of the Navy, 59 MJ 34 at 3% (CAAF 2003). ‘
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1b. Petitioner also raised ﬁhe issue of lack of Subject Matter jurisdiction asl
to his trial. Specifically, the speedy trial violaytion for fallure to prosecute
within 120 days of Petitioner's preferral of charges. Petitioner was preferred
charges on 12 October 2010 (ROA.157-158) and his trial and arraignmént occurred -
on 22 February 2011 (ROA.235). Excluding the day of preferral, this equalé to
130 days. Due to this delay, Petitioner did not have relevant witnesses such as |
Mrs. Delfina Rivero who was away on a family emergency to Mexico. Nevertheless,i"‘ _
Rule of Court Martial (RCM) 707 and Article 10, of the Uniform Code of Military.;ff'. o
Justice (UCMJ) are violated. ,fi ﬁ

"Sixth Amendment trial protections are triggered upon initiation of a:\ f\

court-martial by preferral of charges. United States v. Grom, 21 MJ 53 (CMA

1985). Rule for Courts Martial 707 provides a bright-line 120 rule for cpeedy‘ .
trial, triggered by either initiation of restraint ot preferral of charges. RCM-
707(a)...Violations of UCMJ art. 10 or the Sixth Amendment will preclude.
prosecution. RCM 707(d)(1l)." (emphasis added). "An accused is brought to trial'\.

at arraigmment, when he is "called upon to plead." See Doty, 51 MJ at 465."’_'-'. :
Dismissal cf the charges is the only possible remedy for denying the defendant a
speedy trial. See STRUNK v, United States, 412 U.S. 434, 37 LED 2D 56.

As petitioner  showed, the military court lacked jurisdiction to try

petitioner after 120 days and was barred from prosecution in accordance with
Article 10, UCMJ, RCM 707, and the Sixth Amendment. Petitioner did not requestA
extensions and did not agree to exclusion of time for speedy trial purposes,
Petitioner in his original appellate brief addressed the inclusion of this
argument in his "Additional Facts Submitted" section (page 18 ‘of Petitioner's
appeal brief dated 5 August 2019) addressing the inclusion of the 28 July 2019
brief to the appeal brief). Therefore, Petitioner's resubmission on 21 February .
2020 of said brief was a mere rehash and insurance that the Respondént replies,‘
to said claims. Nevertheless, the military court lacked. subject matter}’ A
jurisdiction on these charges, this argument is not waivable and is exempt froml\.

procedural bar which this court must also address. \

2. PETITIONER PRESENTED FACTS WHICH IF ACCEPTED BY A JURY COULD RESULT IN e

ACQUITTAL EQUATES TO SUFFICIENT SHOWING TO EXEMPT BEING PROCEDURALLY DEFAULTED.
Petitioner was tried for a timeframe and location of “within the

continental united states...on or about 1 August 2004 and on or about 30:;_

September 2004..." (ROA.157). In Petitioner's brief he has argued actual’

innocence by way of showing the government's own evidence show Petitioner was:

not within the continental United States and was not within this period of




éharges within the Continental United States, Petitioner was stationed in Hawaii
since June 2004 (ROA.222) and had not been back in the continental United States
until his assigmment at Florida in 2008 (ROA.214). Petitioner asserted that at
his military trial the government provided no evidence that Petitioner was
within the continental United States during the preferral period charged. In
fact, Respondent provided no evidence either. At trial and during this habeas
process there has been no documentation presented as to when did Petitioner's
wedding occur. One thing for fact i1s certain: Petitioner's documents are-
official wmilitary records signed by his Supervisor and Commanding officer
(ROA.211-228). The facts and documents are undisputed and uncontroverted by
Respondent. Trial coumsel failed to present this defense to the jury andf
constitutes deficient performanée, Additionally. Petitioner showed that he could"
not be found guillty for charge 1 and additional charge-l because the statute:
prohibits it. Because Petitioner has shown facts and evidence which went . Y
undisputed by Respondent, specifically that Petitioner was not at the time of - ;
the allegations in the original indictment, the amended indictment, nor the-
illegally-broadened timeframe, petitioner should be exempt .:from being?
procedurally defaulted, f
"...[A] showing of facts which are highly probative of an affi*mativez‘

\.

defense which if accepted by a jury would result in the defendant's acquittal \
\
constitutes a sufficient showing of 'actual innocence' to exempt =2 ...clatm from; M

=
\\\,

the bar of procedural default." See Finlev v, Johnson.

The government at trial nor Respondent presented any evidence related to.

the timeframe that claimed Petitioner was in the continental United States as?!
indicted. See United States v. Trevino, 720 F. 2. 395, 1983 71.S. App. LEXISL TR
15412 at ©LEXIS #17 (U.S., Ct. App. 5th Cir, 1983)(No evidence cannot beéz

sufficient evidence, compelling dismissal of count 1, not just remand for new:

trial with better evidence).
3. THIS COURT ERRED RY FATIURE TO CONSIDER PETITIONER'S UNCONTROVERTED CLATMS AS
TRUE TN LIGHT OF DISTRICT CASE LAW.
This court in its denial states: _ ‘
Based on our review of the record and submissinne, we are unpersuaded thatf
Rulz demonstrated an excuse for the procedural default of his claims hasged onf f
ineffectiveness of appellate cdunsel,.., the purported loss of his frial‘m
record..., actual innocence, or Martinez v. Ryan, 566 U.S. 1, 16-17 (2012). We,\\\
are likewise unpersuaded by Ruiz's arguments regarding the forfeiture component: j§§§

of his sentenée...Accordingly, Ruiz has failed to show that the district court y
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abused its discretion in dismissivg his $2241 petdition for fallure to exhaust
his military vremedies without conducting an evidentiary hearing," (Appeals
decision at 3, internal citations ommitted).

It appears to Petitioner that this court when it made 1ts decision chose to
Weigh in favor of Respondent bhased on Petitioner's conviction, and the
Respondent's status, Petitioner providad documentation and asserted facts that
have heen undisputed and uncontroverted by Respondent. This court should be
concérned with the motivation of Respondent in f£failing to controvert

petitioner's asserted facts. Respondent bore the burden of coming forward with

controverting evidence, See Jones v. Scott, 1995 U.S. App. LEXIS 41787 at LEXIS
%5 which addressed Koch v. Puckett, 907 F. 24 524, 529-30 (5th Cir.!

1990) (emphasis added). In this case Respondent did not controvert nor did heﬁ
come forward with evidence. Instead, merely made assumptions and tried té:
mischaracterize facts., R _ ; R

"See Beverly Hills Fan, 21 F. 3d 1558 at 1563 (explaining that the i'ﬂﬁéf
defendant must "directly" controvert the plaintiff's allegations, and denials%* .

that are either "inartfully phrased or craftily written" to avoid a direct]

refutation will not suffice)." See Crystal Semiconductor Corp. v. OPTi Inc.;f
1997 U.S. Dist. LEXIS 20608, footnote 7. SN

"Because of the gov't silence on this d{esue, the court must aceent'

Martinez's uncontroverted testimony of this event." See United States v.:
Martinez. 2006 U.S. Dist. LEXIS 97878 (5th Dist. 2006), LEXIS *15., footnote 6.

"Collins in both his initial brief zrnd his recent supflemenﬁ argues thatf

AN

there was no evidence at trial which would suggest that he caused or aided andifjftx:

abetted the interstate transportation of such a check. We tzke the government's, R

gilence on this point as agreement. Collin's conviction on this count isé*
revarsad.”" See United States v. Adkiason, 158 F. 34 1147, 1164 (U.S, Ct. App,?\§p
5th Cir.. Oct. 26, 1998).

"1t i3 clear from the undisputed facts that Fitzgersld was denied thé@ ” K

effective assistance cf counsel. The judgment denying habeas corpus is therefore

X,

e

reversed and the case is remanded with directions to grant Fitzgerald's petition?'“'
for habeas corpus." See Horowitz v. Henderson, 1973 U.S. Dist. LEXIS 12547 at |
LEXIS *3, ;

" .During the federal hsheas corpus procesdings. the Director again failed;

to present any evidence, either in his answer or in his motion for summary?ﬂ&
judgment, controverting this allegation. Because Wyatt's sllegation was '

supported by‘an affidavit from Wyétﬁ;"éhé”cdﬁrt found that the allegation had

(o



~ been established as a fact by a preponderance of the evidence." See Wyatt v.
Dretke, 2004 U.S. Dist. LEXIS 29289 at LEXIS *5-6 (U.S. Dist. 5th Cir., 2004).
"Clearly, Ross involved a petitioner who asserted matters about which he
had no personal knowledge, i.e., what a witness's test:lmon& would have shown. In.
contrast, Jones's sworn testimony was based on personal knowledge - he requested
that counsel file an appeal, which counsel failed to do. Jones made more than a
_conclusory allegation, and the district court did not err in finding that. .
Respondent bore the burden to come forward with controverting evidence. See Koch
v, Puckett, 907 F. 2d 524, 529-30 (5th Cir. 1990)..." See Jones v. Scott, 1995.:7 '
U.S. App. LEXIS 41787 at LEXIS *5, :

As shown, this court has failed to follow its own case law. Petitioner' s\

uncontroverted facts and evidence must have been construed as true and the case'
remanded with instructions to grant petitioner habeas relief. Respondent merely

provided craftily written denlals that avoided direct refutation. Respondent

Py

claimed petitioner's facts lack merit in one instant and then in another claim; '\‘\57‘-:
that even if the claims had merit, that they were not stronger than the claims’
raised by appellate counsel’ (Respondent reply to Petitioner's brief). Do\ N
Petitioner's. cl ims have merit or not? Petitioner's craftily written denials’

should not have been entertained. Further, Respondent was to come forward with

controverting evidence., Where in the record is there controverting evidence? \\

. "L_._/e/ -
//:'://._- T
LT L
AR '

, Lo
Respondent provided none., Therefore, this court committed error by being! "

"unpersuaded" by Petitioner's claims. In this request for Reconsideration En
Banc petitioner has once more stated in these individualized sections the}\,\

‘,_",
undisputed facts,

"This court must follow its own precedent unless it is overruled by‘ this

court en banc or by a decision of the Supreme Court." See United States v. = -
Lechuga, 229 F. App'x 317 (5th Cir. 2007). | N

4, PETITIONER DID NOT RECEIVE FULL AND FATIR APPELLATE REVIEW WHICH OVERCOMES\

W
TN

PROCEDURAL DEFAULT.

iacked subject matter jurisdiction. This d1s suffient to overcome procedural‘ii
default. This issue was not addressed in the court's denial as mentioned above. \
Additionally, in the same fashion, Petitioner also argued that his trial \r
was not full and fair. This court also failed to address this claim in
accordance with Clisby. Petitioner will again address tnis issue. '
Petitioner did not receive full and fair review of his claims because

Petitioner submitted his affidavit Trial-IAC claim to his appellate attorney on

7



1 June 2014 (ROA.281~282) .- Declarations were sent by-his(mothef (ROA.284), and = -
wife (ROA.338). On 24 June 2014,jbefqre'Petitionerfs;éppeal became final, his -
appellate:; counsel submitted Petitioner's IAC claim - (ROA.288)., Petitioner's .
‘appeal "reconsideration" decision was made on 14 August 2014 (ROA.286). The
military appellate court in its decision did not accept Petitioner's submission
and it was not reviewed. The decision states: .

"eeoOn 24 June 2014, well after the deadline for supplemental briefs to be
submitted in this case and”éfter oral argument,.the.appellantnmgved for leave to -
‘lfile' yet. another: supplemental ‘assignment of errors, alleging he received.
iineffective assistance of counsel. Given that this Court has repeatedly allowed

the appellant to raise additional issues: out  of" time during  this 1engthy

appellate  processing: of . this matter, and given that the appellant made - noy

attempt to explain why this latest-issue could.  not-have-been raiged earlier, we;

denied the .appellant's motion to submit this: latest suﬁplemental assignment of:
-errors." (ROA.288 emphasis. added). T f‘
As mentioned, Petitibner'si trial IAC claims were not accepted by thef

4

Nos
\ Bx
SR

appellate court. The IAC claim was not reviewed either (how can the tourt reviewy,
gsomething not acceptedﬁfor review?). In fact, in the enumerated issues reviewed \{\Sym
Trial IAC is not even mentioned (ROA.287). Respondent does not deny that all of N\

petitioner's claims were submitted via appellate counsel, Respondent does not: | \ -
provide a single piece of document directly sent to the' military court by

petitioner.. This is uncontroverted. - . . = R o o : U '@

‘The. military. appellate court did not accept the trial IAC claim for failure . \ -

to show gdod cause. Good ‘cause must be shown for any late submission. See AFCCA O 0
rules 19(b) and 19(d) (Crim. App. R. 150.24, 150.25, and 150.19(d)). AR \\;\
*. As shown, the appellate court refused to ‘accept petitioner's IAC claim at a

time when the court had not made a final decision of the case. Appellate counsel
failed' to provide good cause to the military courts (ROA.288). Petitibner'sb
Appellate  counsel in its motion.to the court only provided the. history of the -
case and failed to -show good cause (ROA.276-278). In fact, Opposing. appellate
counsel (government) submitted their own motion objecting to this submission
(ROA.342~-344) '

The-governmeht's_opposing motion -to appellate defense counsel's submission
of Petitioner's IAC.-claims state that:

"The Air Force ‘Court of Criminal Appeals issued their final and pertinent
decision in Appellant's.case on 14 August 2014, and the reconsideratiom period
before the lower court lasted 30°.days past that date. So, ‘Appellant had- more




than ample opportunity to submit his documents to the Air Force Court, if he

deemed them actually relevant and necessary to his appeal, at a time when the
lower court still had JURISDICTION to review his case and his new allegations."
(ROA.342).
"However, Appellant chose to wait to offer his new declarations to a Court
that LACKS AUTHORITY to receive it." (ROA.343)
and,

"As part of this Court's 7 July 2014 order in this case, this Court

articulated that "appellant's motion does not explain why this latest matter.
could not have been raised earlier during the lengthy appellate processing_bff
this case." As part of his Motion for reconsideration, Appellant still.refusesé”
to answer this basic question..."(ROA.344) oo é&
Therefore, in accordance with AFCCA rules 19(b) and 19(d) (Crim. App. R.}f}é

150.24, .25, and .19(d) the rules are jurisdictional in order for the court to‘

accept and review Petitioner's trial-TAC claims. These rules are Jurisdictional oS
See United States v. Rodriguez, 67 MJ 110 at 112, 2009 CAAF LEXIS 2. Just asn{\‘[
Congress authorized CAAF to prescribe its own rules under Article 144, 10 USC

--§944, in the same fashion Congress gave the Judge advocate general authority to

prescribe rules for the Courts of Criminal Appeals pursuant to Article 66(f), 19 -
USC §866(£) (1994), 32 CFR 150. | :
Therefore, failure to provide effective appellate counsel . causedg.ﬁ"
petitioner's Trial IAC claim to be denied acceptance and review on direct;
appeal. Appellate counsel should have known that he must show good cause ing
order to have Petitionerfs claims to be accepted for review in the militaryy
appellate courts. Appellate counsel failed to present good cause when he e
submited the request on 24 June 2014, He also failed to show good cause in his
reconsideration request. Appellate counsel continued to be deficient by failing'
to attempt other avenues still available to correct his mistake such as a wrifg

~of habeas corpus (a w;it_of habeas corpus is not accepted in the military courts

/ /‘./‘ R

after finality of appeals). " ..[N]either the UCMJ nor the Manual for Courts §
Martial provide for collateral review within the military courts. See United X
States v. Murphy, 50 MJ 4, 5 (CAAF 1998)." See Witham v, United States, 355 F.\
3d. 501, 2004 U.S. App. LEXIS 427 at LEXIS #10 (U.S. Ct. App. 6thLCir.). o

Therefore, it iq'undisputed that Petitiongr submit ed his trial IAC claims i i

on direct appeal at a time when the military appellate court could have accepted

his claims, however, it was appellate counsel who failed to demonstrate cause in

its motioﬁ for the military court to have jﬁrisdiétion to accept and review the

9



claim. Seeking rellef or redress to the military courts by any avenue available
peior~to the finality of appeals i1is still related-to appellate counsel's
‘deficient performance.
4b, At a bare minimum, Iin light of Johnson v. Zerbst and Massaro v. United
States, the military court falled to accsapt petitioner's ITAC claim, »

An TAC clalm raises the jurisdictional question whether answered in

Johnson v. Zerbst : the court's jurisdiction at the beginning of trial may be.

lost in the course of the pfoceedings due to a failure to complete the'cdurt via
the unavailability of counsel. Thus, if counsel is ineffective, petitionar was
deprived the constitutional guarantee of providing counsel for an accused.}

Second, because the military court nor the UCMJ provide for collatearal attnck,i'

this is the only option petitionef has to address his claims.

"If these contentions be true in fact, it necessarily follows that no legaljr

remedy 18 svailable to grant relief for a violation of constitutional righta;:\‘

unless courte protact petitioner's rights by habeas corpus."

Zerbst at 467.

Appellate TAC caused an improper and dincomplete appellafe review, Anlle fv

 _accused has a fundamental right to appellats review, This right is violated.

A first appeal as of right therefore 1s not sadjudicated in accord with du”

eprocess of law if the appellant doee not have the effective assistance of an

attorney. This result is hardiy novel." See Evitts v. Lucey at 396,
4c. THE MILITARY COURT MANIFESTLY REFUSED TO CONSIDER PETITIONER'S CLAIMS

Bacause petitioner's claims wers manifestly refused (even though denled fox .

failure to show good cause), in light of Burns v. Wilson, at 142-143, this court

and the District Court was empowered to review them da novo. Calley v, Callaway

also states that where it 1is asserted that "...the court-martial acted without.

juvisdiction, or that gubstantlal  Constitutional rights have been

See Johnson V.;

violated...Consideration of such issuas will wmot preclude judicial review for

the military must accord to its personnel the protections of basic
constitutional rights essential to a fair trial and the guarantee of due process
of law..." See Calley v. Ca&llaway at LEXIS *46 (emphasis added).

Effective assistance of counsel is a basic consitutional right. Therefore,{l

in light of Burns v. Wilson and Calley v, Callaway, this court is not precluded

judicial review and is empowered to review them de novo. Especially becsuse the
military courts do not provide fo collateral review and because the All-Writs
Act does not allow the military courts to act in the face of another, specific

gtatute.

0



Algo, in this case the military court manifestly refused to consider
petitioner's claims on direct appeal due to appeliate counsel deficiency. As
confirmed by Respondent there were numerous avenues available to have
Petitioner'o ‘claims reviewed. Appellate counsel failed to do so. Petitioner .
submits with this motion a copy of the letter and envelope sent to his Appellate; h
attorney requesting that he seek all avenues possible in pursuit of Petitioner' s‘

case along with an affidavit supporting that these are true and correct.‘
.

documents received from his appellate record. ' N
"An attorney's errors during appeal on direct review may provide cause tox '%

™,
.
R

excuse- a procedural default for 1f the attorney appointed by the state is \\‘N
ineffective, the prisoner has been denied fair process and the opportunity to W
comply with the state's procedures and obtain adjudication on the merits of his '

claims,." See Martinez v. Ryan at 278.

"IN]evertheless, when a state provides a right to appeal, it must meet the
requirements of due process and equal protection." See' Rheuark v. Shaw, 628 F,
24 297, 302 (5th Cir. 1980)(citing Supreme Court decisions Douglas v.
California, 372 U.S. 353, 83 S. Ct. 814, 9 L. Ed. 811 (1963) and Griffin v.
Illinois, 351 U.S. 12, 76 S. Ct. 585, 100 L. Ed. 891 (1956) in support of this
- proposition.).

"...[A] party whose counsel is unable to provide effective representation
is in no better position than onme who has no coumsel at all." See Evitts v.
Lucey at 469 U.S. 396. ' |

"If a State has created appellate courts as "an integral part of
the...systam for finally adjudicating the guilt or imnocence of a defendant,”
Griffin ve Illinois, 351 U.S. at 18, the procedures used in deciding appealo

must cpmport with the demands of the Due Process and Equal Protection Clauses of
the QOnstitution. id. (quoting Evitts, 469 U.S. at 393). The court noted that

] —_— _ .
the Supreme Court had held that, to ensure a defendant's right to meaningful

appea&;:the state must afford counsel to an indigent defendant, the counsel mnst} g

be effective, and an indigent defendant must be provided with a free transcriptf_ \
- of the trial proceedings. id. (citing Evitts, 469 U.S. at 396, Douglas, 372 U.S." 5L
at 358, and Griffin, 351 U.S. at 19-20) . The court concluded that "an appeal ks

that is inordinately delayed is as much of a 'meaningless ritual' as an appeal\ﬁ‘%w

thatf&d'adjudicated without the benefit of effective counsel or a transcript of .?\;:

AN

the/trial court proceedings." id. (internal citations ommitted) " See Reed w. f%k

ua%terman, 504 F. 3d 465 at 486, U S. Ct. App. 5th Cir., 9 Oct. 2007. (emphasis
addﬁd)

/l ;
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'Not only was the appeal adjudicated without the benefit of effective

counsel, Petitioner was precluded adequate review of his record of trial by the

logs of his record of trial at the hands of military prison officials.'

Inadequate counsel and inadequate acess to his trial and appellate documents
caugses this '"meaningless ritual." Even though this court may have been

"unpersuaded," the fact remains that Respondent did not controvert or dispute

nor did he provide evidence to controvert causing this court to consider'

i

petitioners facts as true, /

| 5. THE PRIOR RULES AND DECISIONS IN BURNS AND CALLEY V. CALLAWAY HAV% BEEN
ALTERED BY NEWER SUfREME COURT DECISIONS ‘ ' /

Burns v. Wilson was decided in 1953, Calley v. Callaway wae dedided in

1975, After these cases were decided, Evitts v. Lucey was decided among other

cases cited within this request. These cases alter the prior decisions of Burns

and Calley v. Callaway. Trial IAC claims are not procedurally defaulted; subject

matter jurisdiction can be raised at any time and can never be waived;

: inefectiveness of trial and appellate counsel are basic constitutional rights

and this court is under empowered and under an obligation to review such claims

regardless of any procedural default argument Respondent raised.

Petitioner has provided two questions which Calley v. Callaway and Burns
did not address. Specifically, whether an IAC claim can be raised at any time
and whether appellate~IAC is sufficient to overcome procedural default. This

court also failed to acknowledge that the military court manifestly refused to
accept Petitioner's IAC claims empowering this court to conduct a de novo
review, This court failed to follow this precedent in Burms. ‘

Petitioner has shown from the record that appellate counsel failed to

provide good cause, causing his claims to not be accepted in the military:
appellate courts., No full and fair review exists by a failure to review these’

claims and a fallure to provide Petitioner effective appellate counsel as.

guaranteed under the Sixth Amendment. This court should not and cannot presuﬁg

or be "unpersuaded" of the facts where Respondent completely failed to provide

N controverted evidence whatsoever.

§;6. THIS COURT FAILED TO CONDUCT THE STRICKLAND TEST IN REGARDS TO THE APPELLATE‘

IAC CLAIM.

This court concluded to be unpersuaded by Petitioner's Appellate IAC claim .

7. THIS COURT FAILED TO CONDUCT STRICTLAND TEST AS TO TRIAL IAC CLAIMS. THIS
COURT FAILED TO ADDRESS THE UNDERLYING CLAIMS PETITIONER SUBMITTED.



To make clear, Petitioner addressed his Triél IAC claim in his origirlal
habeas petition. ‘Petitioner in that brief in support of the Petition addressed
the IAC claims submitted to his appellate attorney (ROA.281-282). Petition_e;r
stated: A §

"petitioner's grostefon brief complained of trial defense's ineffective
assistance of counsel claim...Petitiomer submits this Grostefon submission as an
attachment for review and relief..." (ROA.30). Therefoer, Petitioner argue_ci the?

inefectiveness of counsel in his habeas brief by pointing to the original—denied
| claims petitioner made at the military court.

This court failed to conduct the strickland test as to whether appellate
counsel provided inefective assistance and whether Petitioner's underlying
claims have merit. _

This court only concerned itself with the procedural default argument
regarding ineffectiveness of appeilate counsel; the purported loss of the trial
record; actual innocence; and the forfeiture componént of the sentence. Howe-ver,”
2s mentioned previously above, all of petitioner's uncontroverted facts must be
construed as true, easpeclally in this case where Petitioner presented evidence
and Respondent provided none. Therefore this Court 1s incorrect in its final
decision for a faillure to conduct the strickland test and failure to construe
all of petitioner's facts as true. )

Although this court refused to consider petitioner's "plethora of new

claims,"

this court still failed to consider the original issues submitted to
include unwaivable issues that can be ralsed at any time. This goes against
Supreme Court and circuit court precedent.
8. THIS COURT FAILED TO CONSTRUE PETITIONER'S CLAIMS TO RAISE ANY AND ALL
ARGUMENTS AVAILABLE '
When Petitioner addressed his claim that appellate counsel failed to submit .
his claims timely to the military courts regarding his TAC claims (ROA.281-282),
this court did not question why ﬁould appellate counsel fail to take any step'to‘;

investigate the trial-IAC claim, This is also deficient performance during

. -, direct appeals. Appellate counsel also failed to advise Petitioner as to the

procedure and time limits involved as to his ‘appellate rights. 'This is also
deficlent performance. Surely this error comes from a faillure to conduct tl_le
Strickland test. 4

See. Evitts v. Lucey, at 396 (Constitution guarantees a defendant an -

effective appellate counsel, just as it guarantees a defendant an effective

trial counsel)..



By a failure to conduct the Strickland test this court failled to adequately
determine whether petitioner's attorney on direct appeal was ineffective or
whether Petitioner'.s‘ claim of ineffective assistance of trial counsel is
substantial., And the court did not address the question of prejudice.

' 9. SUMMARY OF ARGUMENT

In sum, Petitioner's conviction was conducted by a military court-martial.
This circuit, in determining whether to grant habeas corpus review and relief
utilizes Calley v. Callaway, which follows Supreme Court case law of Burns v,

Wilson, However, this case law is altered by way of Massaro v. United States,

Martinez v. Ryan, Evitts v. Lucey, and Johnson v. Zerbst to name a few.:

" Petitioner met the requirements when he showed cause and prejudice, .that the'-_:“
military courts manifestly refused to consider his claims, and did not conduct a.
full and fair review, that the appellate review was legally inadequeate, and
that he was deprived substantial and fundamental constitutional rights and that
there is a miscarriage of justice. This court failed to assert as true the facts'%
presented by Petitioner and did not follow Supreme Court and its own Circuit:v§
case~law. Because there are newer Supreme Court cases which alter the 1953 _]_3_ur_ng

decision and the 1975 Calley v. Callaway decisions, and because the facts are\

uncontroverted, this court should reconsider whether its decision still stands. \'\‘u
Failure to reconsider and apply Supreme Court precedent would affirm a decision \
- contrary to the Supreme Court decisions. It would be anarchy. See Hutto v.
Davis, 454 U.S. 370 at 375, 70 LED 2D 556 (1982).

The military appellate court and this court also erred by disregarding. '
Magsaro v, United States and Johnson v. Zerbst. A claim of IAC may be raised at

any time because compliance with this Constitutional mandate is an essential--"--’f‘j{ “xbz‘

JURISDICTIONAL prerequisite to a Federal Court's authority to deprive an accused ! R:’«
of his 1ife or liberty. Further, IAC is excepted from a procedural bar because v

requiring a2 criminal defendant to bring claims of 1neffective assistance of\ k!
counsel cannot be properly resolved on appeal because there has been no }

opportunity to develop the record of the merits of these allegations. See United.

States v, Alanis at 19 (Addressing Maesaro v. United States). Sy

Petitioner has asserted substantial constitutional right violations. As
such, they are not precluded from being reviewed by this court. In fact and _1_937_,1
they may be raised on collateral review in a civil court because tje military;;\
lack the authority to review habeas corpus writs.

Petitioner provided evidence of ‘'actual innocence' which went undisputed by
respondent (Petitioner was not within the continental United States at the time. -

B



. of the offenses). This sufficient showing also exempts his claims from being
procedurally defaulted. See Finley v. Johnson, 243 F. 3d 215 (5th Cir. 2001).

'l‘herefore, this court erred by failing to construe Petitioner's facts as true

and fajling to follow Supreme Court and C:!.rcuit court precedent.

Further, even if habeas corpus review of convictions by court-martial is
limited to questions of Jurisdiction, an IAC claim raised by a 'military
convicted may be raised at any time because it relates to jurisdiction. Failure

to - provide effective counsel causes a "failure to complete the court" in |
violation of the Sixth Amendment. "If this requirement is not complied with, the
court no longer has jurisdictibn to proceed," See Johnson v. Zerbst at 467};
(emphasis added). -

Trial and appellate counsel also failed to advise Petitioner of the .

procedure and time limits involved. This is also uncontroverted.

Additionally, the original appellate decision was illegal due to the :

appontment of Judge Soybel. The second review 'reconsideration" was also N
conducted illegally because there was no remand fi‘om CAAF to do so. This is
especially .egregious because it . essentially means: that Petitioner has: not
recelved a legal appellate review: ‘ |
"The appellant sought to raise an additional issue after the remand.

However, we. can only take action that conforms to the limitations and conditions

prescribed by the remand from our superior court. United States .v. Riley, 55 MJ
185, 188 (CAAF 2001)." See United States v. LaBella,_--iS\ll» CCA LEXIS 385;
footnote 3 (emphasis added). -

Petitioner still asks this court, where is the remand from CAAF to AFCCA to |

conduct the second 'reconsideration" review? There is nome. Oncc .Petitioner
requested the grant of revliew, there has been no legal appellate review in
violations of Articles 66 and 70, UCMJ. This 1s also due to appellate counsel
deficiency which gives this court the empowerment and obligation to review
Petitioner's case in its fullest and grant the habeas writ. _
“Counsel is constitutionmally required to fﬁlly inform a defendant as to
appellate right." Id. (citatiens omitted). This duty encompassess more than mere
notice that an appeal is available or advise that an appeal may be futile, See
id., (citations omitted). The United States Constitution demands "that the client
be advised not only of his right to appeal, but also of the procedure and time

limits involved and of his right to appointed counsel on appeal," Id. (citations
omitted). (emphasis added). See United States Vo Ferguson, 2008 U.S. Dist. LEXIS
52576 at LEXIS %4,

i 5 . j{k‘ .



Yog,

admitted that it was very pessible that petitioner was more likely than the

'average person to be in a fragile state of mind that could acquiesce even though

Petitioner (and Respondent) provided Petitioner's affidavits regarding the
ineffectiness of counsel (ROA,.281-282, 284, 375). By Respondent doing so, he

alse admits them as true. In accordance with circuit caselaw mentioned above

this court erred by wnot construing these facts as true. They are part of
petitoner's claims as addressed in petitiener's brief in suppert eof the petitien
(ROA.30). Petitioner also signed all his motiens and briefs stating they are
true under penalty ef perjury.

This court alse failed to acknowledge Petitioner's affirmative defense
argumeht which caused the jury te deubt petitioner's affirmative defense rather
than ensuring that the jury is en notice that it is the government's burden to
disprove the existence of the affirmative defense,

This ceurt alse erfEEﬂIKNEéknewledging that the recerd of trial show that

the trial defense atterney had witnesses that could raise deubt about the

timeframe of events by at least 4 years difference (ROA.374). This also shows,~

trial counsel ineffectiveness and er a sufficient showing of facts which if

accepted by a jury ceuld have resulted in an acquittal that equates to 'actua%;
innecence' (coupled with ROA.222 that depict petitioner was net in thé’

continental United States)(see also that the agents the interrogated petitiener s

he did net commit any action (ROA.173-174,line 20), was susceptble to acquiesce

to. things he did net do is a sufficient shewing te exempt petitiener from being“\ A
precedurally defaulted. ' : Yy N

This court alse failed te seek all pessible arguments on Petitioner'sif““

behalf, Petitioner marked for review foetnete 30 (ROA.390). This instructien is}

- given based on the 2012 MCM as shewn. Hewever, it is an ex pest facte vielation'n

to alter the legal rules of evidence te the accused's disadvantage. This¥\
footnete cemntradicts the rules and instructiems in 2004.. | ;

Petitioner alse argued the fact that Petitiener ceuld not be guilty ofr
Charge 1 and Additional charge 1 because the statute dees net allew it. Seel
United States v. Merris, 40 MJ 792, 1994 CMR LEXIS 267. (See petitiener's 28\

July 2019 brief (remailed 21 February 2021), addressed in Petitiomner's appellateH

brief dated 5 August 2019. This could alse be used to excuse the precedural bar.

Any charge that sheuld be dismissed is prejudicial as it still leaves stigma andlvif

if it would have been dismissed at trial, the jury ceuld have impesed a lesser“

\

sentence. This charge left the impressien to the jury that petitioner kmew er‘\

had knewledge of facts sufficient to cenvict ef charge 1 and additienal charge

[b
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1. Hewever, it was mever . proved that petitiomer had knewledge (ROA.175, l1ine
18-19). ' ‘

Alse, although this ceurt is net "persuaded" as te Petitiemer's argument as
te the forfeiture component of his sentence, Petitiener previded caselaw which
- ghew that the military convening authority and the military AFCCA ceurt had a
-\ plenar‘y-’-unfettered pewer to appreve' 80 much of the sentence as they believe is
sufficient te do justice, This plenary pewer gave them the pewer te approve any
such sentence even Eel_ov: any mandatory sentence such as in Murder offenses that
carry a mandatory minimum sentence of life, Petitiener previded twe cases

related te- Petitiener s argument: United States v. Emerick (ROA.345) (his

adjudged sentence was compesed similarly te petitioner. Punitive d:l.scharge,;m‘;:\‘

¥

confinement ever 6 months (15 menths), and . ferfeiture of $500 per month feor 15 \*\
| menths.’ The convening autherity did not approve the adjudged forfeiture. (see \ n
ROA.347;)VV Because Emerick was improperly precluded frem receiving this pay I‘\"'%\ \
(likely due te- Article 58b), however, the unappreved forfeitures which, §

X
Respandent calls "nandatery” are called aveided forfeitures via the convening'j ’ \\ 7
autherity"s actien that did net 'imnclude feorfeitures. Agaimnst Article 58b,: \\\
Emerick jceceived 15 moenths of ferfeltures converted inte confinement credit.;
~ This was net an act of clemency (ROA.350). :
As te Petitiener g forfeiture cemponent argument, Petitiener also pointed

: with a2 1"N0tice of Judicial Autherity" te United States v. Kelly (ROA.417) which:

ar)ldressed that his' mandatery punishment ef & dilshenerable discharge could be\

\S
Aisappreved by the cenvening autherity or the ceurt eof criminal appeals., It \\

states.f : ‘ ,\
' "Uniform Code Mil. Justice (UCMJ) art. 56, 10 USCS §56(b) and Unf. Cede Ml. - {\K\ e

_ Justce - art. 66(c) 10 USCS § 66(c) initially appear te be ir tension. Hewever,_: {\ '\
N

‘the two previsiens may be harmenized by.construing art. 56(b) UCMJ as a hm.‘fon__’-?‘;:x‘-

the ceurt—martal not’ on any of the reviewing autherities... Congress has vested_; v {\ ‘1\\ '
the Ceurts of Criminal Appeals with the oft-cited aweseme plenary, de nove pewer "\_\le ’} :
of review that effectively gives them carte blanche te do justice, The Ceurts of \ \\\\ -
Criminal Appeals and their predecessors have enjeyed this discretien ever g "

sentence appropriateness since the inception ef the Uniferm Cede of Military :\\
Justice. }l‘his pewer has no direct parallel in the federal civilian secter, and: .
. Be@ ether federal appellate ceurt, imcludimg eurs, in the American justice system Vo
possesses the same pewer; refer te Unif. Cede Mil. Justice art. 67(c), UCMJ, 10 ' \

\\ .
USsCSs §867£t) " See United States v. Kelly at 408. o \‘, g
!~ ,‘ \

\
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: Therefere, if this ceurt sheuld cenclude that the military appellate
% Eecision in fact was legal, themn it must alse hener that the "autematic
, forfeitures" are disappreved by way ef the cenvening autherity actien, and the
military appeal decisien where the sentence adjudged at trial is disappreved
nullifying the effect of article 58b,

At a bare mninimum, this ceurt erred by failing te fully address
Petitiener's brief in suppert ef the petitien (ROA.6-31) alemng with Petitiener's
_appellate arguments in the eriginal appellate brief dated 5 August 2019, that
.3referred to his 28 July 2019 submissien (that was remailed 21 February 2020)
along with the lack ef subject matter jurisdictien claim (see reply to;
;Respondent 8 Motien feor Summary Affirmance dated 6 October 2019)(and the;
subsequent clarification via Petitiemer's Submissien eof Request te Review‘
yilitary Appeal Review's Subject Matter Jurisdictieam dated 23 Octaber 2019), and

[. is sfieedy trial vielatien argument that barred prosecution (See Motion

L*Requesting Respendent Address the Speedy Trial Vielatien dated 21 February
. 2020). This ceurt failed te cemstrue as true Petitioner's affidavits which wergy sz.
alse submitted by Respendent as mentiened abeve and failed te cenduct théﬁ
Strickland test fer the Appellate TAC and censider whether petitiener's
underlying claims (addressed via his original brief in suppert of the petitiem

-

that included referring te his affidavits) te determine if they are substantial..

This Court falled te follow Supreme Court amd Circuilt Ceurt precedent. This.

court must fellew circuit precedent and can enly deviate frem it En Banc. :
RELIEF REQUESTED -

Because the facts surreunding trial counmsel's deficient performance and:

;ppellate ceunsel's deficlencies wert undisputed and uncentreverted with; AN
evidence, te imclude the military appellate ceurt's lack of .subject matter} HAW
jurisdictien, 'actual innecence' claim, lack ef evidence te suppert elements of“ \
the crime, affirmative defemse shifted burdem of proeef by raising deubt oéﬁ-ﬁ,'f
petitioner's defemse against statute, speedy trial vielatiem, and subject mattert'”>:'
jurisdictien, te 1Iinclude ether claims irn eriginal brief submitted (which:\
included adressing his 28 July 2019 brief), Petitiloner's aszertiems must’ be\ \5
accepted as true and the case remanded with imstructiems te GRANT Petitioner' s .L
habeas writ. Petitiener dees met request a retrial. &'§§

"The crimes with which Milligan was charged were of the gravest character,j-

and the petitiom and exhibits in the recerd, which must here be takem as true,. '

1 AR
admit his guilt. But whatever his desert of punishment may be, it is more} ﬂ\\\‘
impertant - te the country and te évery citizen that he sheuld net be puniéhed?

‘8’ ' , .'_‘f:



under an illegal sentence, sanctiemed by this ceurt ef last resert, tham that he

. sheuld be pumished at all. The laws which pretect the liberties ef the whele

peeple must net be vielated er set aside in erder te inflict, even upen the
guilty; unautherized theugh merited justice." Ex Parte Milligan, 18 LED 281, 4
Wall 2 at 132, U.S. S. Ct. 3 April, 1866.

"The district ceurt must accept the facts alleged in the cemplaint as true,>

te the extent they are uncentreverted by the defendant's affidavits." See Madara

v, Hall, 916 F. 2d 1510, 1514 (1l1lth Cir. 1990).

CERTIFICATE OF MAILING

I hereby declare under peaalty of perjury that I mailed this metien te the . -
clerk of the ceurt em this Lka of April, 2021 by dropping in the inmate dropboxé'
first class maill pestage prepaid. I declare that the statements im the above‘

' metien are ‘true te the best ef my knewledge. Signed:under penalty ef perjury. 28' e

USC §1746. T (([_(“/kp( thes Cau.l*lS 6((:(1_(!0:1 on 1Y Aen‘ 9.03.(
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No. 19-40277

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

RAFAEL VERDEJO RUIZ,
Petitioner
v,

DEREK EDGE, VWarden, Federal Correctional Institution, Texarkana,
Respondent.

PETITIONER'S MOTION REQUESTING REVIEW OF MILITARY APPEAL
REVIEW'S SUBJEGT MATTER JURISDICTION

Petitioner respectfully requests this Honorable Court consider and
review whether the military appellate court had subject matter jurisdic-
tion. As acknowledged by Fifth Circuit precedent and Supreme Ceourt
precedent, subject matter jurisdiction can never be waived and subject
matter jurisdiction may be raised at any time by a party or by the court
sua sponte, |

Petitioner has addressed from the initistion of his Habeas Corpus
writ that he has not received full and fair appellate review. Respondent
has recently addressed the military court's jurisdiction, which, for
clarity's sake, petitioner requests review.

I.

In petitioner's habeas writ, petitioner addressed that he did not
receive full and fair appellete review {ROA.320-324, 328-329, 412, &74).
Regpondent argued that petitioner received full and fair review

(ROA.

{0

a8).



Similarly, respondent stated that the military court summarily
disposed of the issues. Respondent addressed that the military court's
jurisdiction ceazsed (Respondent Motion for Summary Affirmance, etc.
dated 1 October, 2019) tc which petitioner has timely objected
(Respondent brief received &4 October, filed 10 October, 2019).

In petiﬁioﬁer's appeal brief, filed 9 August, 2019, petitiomer
addressed the military court's lack of subject matter jurisdiction.
Similarly, respondent in his request for summary affirmance addressed
that the military court's jurisdiction ceased. In ﬁetitioner's oppesiti-

on brief, filed 10 October, 2019, petitioner has addressed and clarified

L.~I

with ‘evidence from the record ‘that petitionmer's 2013 appesl was illegal,

iW@&@ @b i@ﬁ@ﬁ@p @@@ &h@@ @h@ 2016 g@@.@@ﬁ@@@@tﬂ@@, Eﬁ&@ @E@ 2@&3 @@i@i@@p

“ &@@k@d sngcct mat*v” gurisﬁlc fon,

Respondent has outlined the history of the cuse (ROA.253-256).
lowever, this outline miscomstrues wh@hin truth requested reconsideration
and when did it oececur, Petitioner pﬁ@semt@d undispu@@d evidenee that
the QOVLE@m@@& h&d requestad, not p@&iti@@@gg to treat p@&i&i@n@x‘@
@@&i@n to vacate (ROA, 1@6) into recomsideration (ROA.393) in order to
're&urn the case to AFCCA (R0A.393). The govermment's request ocwzﬁed
well @E&@r peglti@n@r s request for grant of review (ROA.136).

Bec»u»e no vacayve and remand was ever ordered by the CAAF to the
AFCCA to conduct the reconsideration after the illegal 2013 decision,
and after petitioner’s iequest fer grant of review, the 2014.décision
lacked subject-maﬁter jurisdiction just like the 2013 decision.

1.
TIMELINES AND EVIDENCE IN SUPPORT OF THE PETYITION

ROA.355 - On May 2013m, Air Force Court released document indicating
Mr. Soybel appointed in violation of Appointments Clause.

ROA.391 - On 18 July 2013, Special panel assigned with Mr. Soybel.
ROA.263 - On 18 July 2013, AFCCA affirms case with Mr. Soybel in panel.



ROA.393 - On 23 August 2013, petitioner counsel file motion to vacate
AFCCA ruling to CAAF due to wrongful appointment of Mr. Soybel.

ROA.136 - On 6 September 2013, petitioner files petition for grant of
review to the CAAF. (AFFCA loses jurisdiction)

ROA.393 - Omn 28 October 2013, the government requests to CAAF that
petitioner's motion to vacate be treated as reconsideration.

ROA.144 - On 12 November 2013, CAAF grants the government's motion to

treat petitioner®™s motion to vacate (see text of ROA.393) as
reconsideration.

I1I.
CASELAVW IN SUPPORT OF THE PETITION

The military courts in United States v, Rodriguez, 67 MJ 110 (CAAF
2009) acknowledge Supreme Court precedent in Bowles v. Russell, 551 US
205, 127 s. Ct. 2360,‘168 L. Ed. 2d 96 (2007) by stating:

"As...long held, when an appeal has not been prosecuted in the
manner directed, within the time limited by the acts of Congress,

it must be dismissed for want of jurisdiction.’ B Bowles at 10&
{emphasis added).

United States v. Riley, 58 MJ 303 {CAAF 2003) makes clear that a
petition for grant of review to the CAAF removes jurisdiction from the
AFCCA, gives juri§diction te the CAAF, and jurisdiction can only be
returned by a remand. It states: |

"The timely filing of a petition for review vests jurisdiction in
this court and divests the Court of Criminal Appeals of
Jjurisdiction to reconsider its decision. United States v. Jagkson,
2 CMA 179, 181, 7CMR 55, 57 (1953). This court mayg however,
return jurisdiction to the lower court by a remand. id., at 182,

7 CMR at 58..." (emphasis added). - '

Riley is also quoted in United States v. Humphries, 2011 CCA LEXIS
312 (AFCCA 2011) as follows:

"...0n remand from CAAF, this court can only take action that
conforms. to the limitations and conditions prescribed by the
remand."

The Fifth Circuit has also made clear that subject matter jurisdice-

tion can never be waived and subject matter jurisdiction may be raised

at any timc,



The Fifth Circuit also stated in Huddleston v. Nelson Bunker Hunt
Trust Estate, 109 B.R. 19%, 1989 US Dist. LEXIS 15760 at LEXIS 7-8:

"It is axiomatie that an alleged lack of subject matter
jurisdiction may be raised at any time by a party or by
the court sua sponte. In re Ryther, 799 F. 2d 1412, 1414
(9th cir. 1986); In re Crystal Sands Properties, 84 Bankr.
665, 666-667 (9th cir. BAP 1988). An appellate court is
under a duty, moreover,; to ensure that the lower court has
not exceeded its jurisdiction. Sumner v. Mata, 449 US 539,
547 n.2, 66 L. Ed. 2d 722, 101 £, Ct. 764 (1981)(citing
Louisville & Nashville R.R. Co. v. Motley, 211 US 149, 152,
53 L.Ed. 126, 29 S. Ct. 42 (1908)); see United States v.
Alabama, 791 F. 24 1450, 1454 (11th Cir. 1986), cert. denied,
479 US 1085, S4 L. Ed. 2d 144, 107 S. Ct. 1287 (1987)(circuit
court authorized to examine jurisdiction sua sponte even
thopgh district court did not consider it). Absence of
subject matter jurisdiction may render a judgment void where
a court exceeds its jurisdiction beyond the scope of its
~authority. Jones v. Giles, 741 F. 2d 245, 248 (9th Cir. 1984);
see Alabama Hosp. Ass'n v. Bf¥#S4£3E4#F##8¢ United States,
228 Ct. Cl. 176, 656 F. 24 606, 510 (1981), cert. denied,
456 US 943, 72 L. Ed. 465, 102 S. Ct. 2006 (1982)(decision
by court lacking subject matter jurisdiction is void ab
initio); Crystal Jands, 84 Bankr. at 667 (judgment entered
without jurisdiction is void)."

The Fifth Circuit also stated in Jones v. Valvoline Co., 1999 US
Dist. LEXIS 782%) at LEXIS 4:

"Subject~matter jurisdiction can never be waived. The court
has the authority, and even more the obligation, to

inquire into the lack of subjezt-matter jurisdiction sua.
sponte. Jurisdiction must be established as a thresahocld
matter. Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle,
429 US 274, 278, 97 S. Ct. 568, 571, 50 L. Ed. 2d 471 (1977)
(citations omitted)."

The military courts also made clear of their lack of subject
matter jurisdiction in La%ella v. United States, 2016 CCA LEXIS 394
(2016) which statesV
' “The CAAF dismissed the petition after concluding we lacked
jurisdiction to grant the petition to file an out Of time
request for reconsideration and that, consequently, our

superior court also lacked jurisdiction. United States v.
Labella, 75 MJ 52 (CAAF 2015)." (emphasis added)




: Iv.
RELIEF REQUESTED

Petitioner respectfully requests the writ be granted in petitioner's
favor. Immediate release from confinement. To order, utilizing any
motion necessary, that petitioner's discharge be revoked/voided

(ROA.309) due to the appeal not prosecuted in ihe manner directed.
Petitioner had a statutory right to speedy appellate review.
Retitioner‘respectfully requests that the reversal of Judgnent
srder or whichever order this honorable court executes, to state that:
"Petitioner is restored all rights and priviledges previously
taken from him to inctude those taken via GCMO #£13 and GCCMD #68,
) -

confinement credit in the form of 105 months of F-8 pay and

allowances due to him to include family separatios pay, hazardons

duty pay, and BAH at rate "with dependents"
4 - J s i b

to issue any and

all backpay due to him, restore him to former E-6 rank effective
25 February 2271 and increase his rank in 2-year increments
(2013, 2015, 2017) up to E-9. All confinement credit and backpay
due to him withi_ 30 days. To count é]l confined time as active
1

duty for any and all purposes to include retirement.

(This will ensure petiotioner is truly restored and prevent the

2005 CCA LEXIS 21 and United States v. Hammond, 61 MJ 676, 580
where administrative and legal conflicts occurved. GCMO%13 And

GCMC #68 mentioned above are ROA.258-261 and ROA.309).

Alternatively, petitioner requests reversal of the judgment in
fhe 2013 and U014 decisions and a new and full Article 66 review in
which petitioner can raise any and all issues he wishes to present

anew. To order and anpelliie decision be made within 90 days or



immediate release from confinement with all charges dismiss ed. Petitioner
doers not waive appellate representaticp and requests appointment of
military counsel within 14 days, however, petitioner will submit his

grostefon issues directly to the military couvrt instead of via counsel

this time upon receipt of the AFCCA addfess from this court (LEXIS
only has CAAF address).

Alternatively to the requests above, petitioner respectfully
requests whatever relief this Honorable Court can provide except a
retrial. Pe tlone still recuests immediate release pending resolutien
of this writ, or immediate release pending resolution of a military
appeal if deemed necesary.

RTIFICATE OF COMPLIANCE

tHIS motion complies with the type-volume limitztion of Fed. R.

App. P. 32. Tt contains 5 pages including the covei page. This motioen

was made using a tvpewritter.

Rafael Velrdeijo)Ruiz, #¥7670%035
] )

RTIFICATE OF STRVICE

,D

/\ l
Gl

I certify that he has mailed a true and correct copy of the above

N

said claims first-class mail postage prepaid to the Court of Appeals for

the Fifth Circuit by dropping in the inmate dropbox. 28 USC §1746

A

T T -
Signed and mailed this % day of October 2019.

el Verdejo 4#;}, #176704035

CERTIFICATE OF COAFE\r“FE

1 have not heen abie to discuss this motion with Respondent because
I am incarcerated. Powever, for this purpose or any future purpose,

-

respondent is informed that he can schedule a telephone or video con-



byu calling the institution vhere petitio
ting with petitioner's counseler, case ma
similarly as an attorneyv call.
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IN THE UNITED STATES COURT OF APPFALS
FOR THE FIFTH CIRCUIT

RAFAEL VERDEJO RUIZ, §
Petitioner §
v. § Case No. 19-40277
DEREK EDGE, WARDEN, §
Respondent. §

MOTION REQUESTING RESPONDENT ADDRESS THE SPEEDY TRIAL VIOLATION

There is a material variance between the indicted timeframe that was
different to the jury's findings. This variance was due to trial judge's
instructions. However, the government cannot deny either that no evidence was
presented depicting that petitioner was in fact withing the continental united
states. Instead the evidence presented by the government during sentencing
depicts that petitioner was stationed in HAwaii and abroad since June 2004. ROA
222, 216-221,

Petitioner was never required to plead anew to the charges. "When a

specificaticn is amended after the accused has entered a plea to it, the accused
should be asked to plead anew to the amended specification.” See RCM 906,
discussion, RCM 906(b)(4).

In fact, on 12 October 2010, charger I, II, and III were preferred (ROA
157). However, petitioner was not arraigned until 22 February 2011. 132 days.
This was a speedy trial violation. See United States v. Wilder, 75 MJ 135 at 138
(Oct 6, 2015) which states:

"If an appellant id arraigned within 120 days after the earlier of, inter
alia, the preferral of, or restraint based upon, a particular charge, then RCM
707 is not violated. See e.g. Leahi, 73 MJ at 367" (emphasis added).

As to arraignment, the military courts have clarified when this occurs: "An

accused 1is brought to trial at arraignment, when he is "called upon to plead.”

See Doty, 51 MJ at 465; RCM 707(b)(1).

"Because the Government violated appellant's rights by bringing him to
trial more than 120 days after the original preferral of charges against him,
appellant is entitled to a dismissal of charges. See RCM 707(d). Considering the
age of this case, the proper remedy would be to dismiss the charges with
prejudice. See United States v. Dooley, 61 MJ 258, 264 (CAAF 2005)."

For this reason, charges I, II, and III must be dismissed. "As the
Government failed to comply with the appellant's right to a speedy trial, the



remedy os dismissal of the affected charge. RCM 707(d)" See United States v.
Bray, 52 MJ 659 at 662, "When charges are separately preferred, separate speedy
trial clocks are run on each charge." See United States v. Robinson, 28 MJ 481
at 482,

The government illegally utilized the addition of "additiomal charge I" to
extend the 120-day clock which as shown above, causes two separate speedy trial
clocks. Petitioner did not request extensions and did not agree to exclusion of
time for speedy purposes.

"Sixth Amendment Speedy trial protections are triggered upon initiation of
a court-martial by preferral of charges. United States v. Grom, 21 MJ 53 (CMA
1985). Rule fo COurt-Martial 707 provides a bright-line 120 day rule for gspeedy
trial, triggered by either initiation of restraint or preferral of charges. RCM
707(a)...Violations of UCMJ art. 10 or the Sixth Amendment will preclude
prosecution. RCM 707(d)(1)."

Dismissal of the charges is the only possible remedy for denying the
defendant a speedy trial. See STRUNK v, United States, 412 US 434, 37 LED2D 56,

Trial and Appellate Delays.,

As mentioned, the government failed to prefer and arraign petitioner within
120 days. Under this delay, Mrs. Delfina Rivero became unavailable fo trial due
to leaving to Mexico to deal with a family emergency. Mrs. Delfina Rivero could
directly contradict the government's witnesses which asserted in court that
anything that Mrs. Delfina Rivero testified to would be true (See ROA 282)(See
also closing arguments by trial defense counsel in record of trial).

In this same fashion, appellate delay has prejudiced petitioner. Mr,
Ricardo Rivero 1is dead and Mrs. Delfina Rivero's last known whereabouts is in
Mexico. Petitioner has no way of knowing her whereabout. Petitioner would
require her testimony to present on appeal. Her presence and restimony 1is
important as petitioner was misinformed that there was no choice but to submit a
stipulation of fact or else have no witness or testimonies whatsoever (See ROA
282). | ‘

Also, petitioner no longer has possession of the car in question which
petitioner wanted to present for analysis to acquit him as petitioner's brother
had possession of this car after his parents). Further, appellate delay has
caused anxiety where petitioner's claims warrant dismissal of charges with
prejudice and at a minimum, require a substantial sentence reduction due to only
Additional Charge I remaining to which no more than 5 years confinement should
be approved for. Petitloner could have been eligible for parole at 3.3 years and

released aproximately (without parole) on supervision at 6 years with a sentence



of 10 years. (Petitioner receives 10 days GCT credit per month and 5 days work
abatement for every month worked. Petitioner has worked entire time he has been
confined).

Charges I, II, and III should have been dismissed under Article 10 and the
Sixth Amendment. Trial and Appellate defense counsel were also ineffective for
failing to address this. (See petitioner's IAC claims and cause/prejudice
arguments previously submitted). .

RELIEF REQUESTED

Petitioner respecfully requests the writ be granted in petitioner's favor
as outlined (see at 521) including a statement "to include 110 months
confinement credit at pay grade of E-8 to include BAH at rate “with dependents"”
and Hazardous duty pay, along with backpay of pay and allowances and increases
in rank in 2-year increments beginning with E~7 effective 25 February 2011 up to
E-9 effective 25 February 2015." To revoke the dishonorable discharge being null
and without effect and count all confined time as active duty for any and all
purposes to include retirement. Immediate release from confinement and allowed
to be stationed at Hurlburt Field, FL until eligible for retirement.
Alternatively, petitiomer requests whatever relief this Honmorable court deems
coorect except a retrial.

CERTIFICATE OF SERVICE

Petitioner affirms that the above and foregoing is true and that he has
mailed a true and correct copy of this motion first-class mail postage prepaid
to the Court of Appeals for the 5th Circuit. Signed under penalty of perjury. 28
USC 1746, This __ day of February, 2020.

Rafael Verdejo Ruiz
#17670-035
Case No. 19-40277



