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FILEDUNITED STATES COURT OF APPEALS

APR 23 2021FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS
In re: JAMES CHRISTOPHER CASTLE; 
REGINALD LAMONT THOMAS.

No. 21-70683

D.C. Nos.
2:15- cr-00190-MCE-2 
2:20-cr-00012-MCE 
Eastern District of California, 
Sacramento

JAMES CHRISTOPHER CASTLE; 
REGINALD LAMONT THOMAS,

Petitioners,
ORDER

v.

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF 
CALIFORNIA, SACRAMENTO,

Respondent.

Before: CLIFTON, MILLER, and BRESS, Circuit Judges.

Petitioners have not demonstrated that this case warrants the intervention of

this court by means of the extraordinary remedy of mandamus. See Bauman v.

U.S. Dist. Court, 557 F.2d 650 (9th Cir. 1977). Accordingly, the petition is denied.

Petitioners’ motion to proceed in forma pauperis (Docket Entry No. 3) is

denied as moot.

No further filings will be accepted in this closed case.

DENIED.
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§ 3174. Judicial emergency and implementation
£(a)^ln the event that any district court is unable to comply with the time limits set forth in section 3161(c) [18 

USCS § 3161(c)] due to the status of Its court calendars, the chief Judge, where the existing resources are being 
efficiently utilized, may, after seeking the recommendations of the planning group, apply to the judicial council of

evaluate the capabilities of the district, the availability of visiting judges from within and without the circuit, and 
make any recommendations It deems appropriate to alleviate calendar congestion resulting fro.m the lack of 
resources.

fbjlif the judicial council of the circuit finds that no remedy for such congestion is reasonably available, such 
couitefl may, upon application by the chief Judge of a district, grant a suspension of the time limits in section 3161 
(c) [18 USCS § 3161(ctl In such district for a period of time not lo-exceed one year for the trial oLcases for which 
indictments..or I 
limits I
the sanctions set forth In section 3162 [18 USCS § 3162] be suspended; but such time limits from Indictment to 
trial shall not be increased to exceed one hundred and eighty days. The time limits for the trial of cases of 
detained persons who are being detained solely because they are awaiting trial shall not be affected by the 
provisions of this section.

earTpjsrlodt During such pertod'of suspension, ! 
MWSSbs § 3161(b)], shall not be reduced, nor shall

nformations^are^led durlngfsuc 
rorn arrest to indictment, set forth In secll

te

(c) (1) If, prior to July 1,1980, the chief Judge of any district concludes, with the concurrence of the planning 
group convened In the district, that the district Is prepared to Implement the provisions of section 3162 [18 USCS 
§ 3162] In their entirety, he may apply to the judicial council of the circuit in which the district Is located to 
Implement such provisions. Such application shall show the degree of compliance in the district with the time 
limits set forth in subsections (b) and (c) of section 3161 [18 USCS § 3161] during the twelve-calendar-month 
period preceding the date of such application and shall contain a proposed order and schedule for such 
implementation, which Includes the date on which the provisions of section 3162 [18 USCS § 3162) are to 
become effective In the district, the effect such Implementation will have upon such district's practices and 
procedures, and provision for adequate notice to ail interested parties.

(2) After review of any such application, the judicial council of the circuit shall enter an order Implementing 
the provisions of section 3162 [18 USCS § 3162] In their entirety In the district making application, or shall return 
such application to the chief judge of such district, together with an explanation setting forth such council's 
reasons for i efuslng to enter such order.

qO

Ul(d) (1) Tpe approval of any application made pursuant to subsection (a) or (o) by a Judicial council of a circuit 
shall be reported within ten days to the Director of the Administrative Office of the United States Courts, together 
with a copy of the application, a written report setting forth In sufficient detail the reasons for granting such 
application, and, In the case of an application made pursuant to subsection (a), a proposal for alleviating 
congestion In the district.

(2) The Director of the Administrative Office of the United States Courts shall not later than ten days after 
receipt transmit such report to the Congress and to the Judicial Conference of the United States. The judicial 
council of the circuit shall not grant a suspension to any district within six months following the expiration of a prior 
suspension without the consent of the Congress by Act of Congress. The limitation on granting a suspension 
made by this paragraph shall not apply with respect to any judicial district In which the prior suspension Is In effect 
on the date of the enactment of the Speedy Trial Act Amendments Act of 1979 (enacted Aug. 2,1979],

*f(e)\ the chief |udge of the district court concludes that the need for suspension of time limits in such district
untieftlhl " ’ __1_.....................
Within ten days of entry of such order, the chief judge shall apply to the judicial council of the.,circuit, for a 
suspension pursuant to subsection (a).

HISTORY:
Added Jan. 3, 1975, P. L. 93-619, Title 1, § 101, 88 Stat. 2085; Aug. 2, 1979, P. L. 96-43, § 10, 93 Stat.
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section 3162 [18 USCS § 3162] apply to this subsection.
(f) Notwithstanding the provisions of subsection (b) of this section, for the first twelve-calendar- 

month period following the effective date of this section as set forth in section 3163(a) of this chapter 
[18 USCS § 3163] [,] the time limit imposed with respect to the period between arrest and indictment by 
subsection (b) of this section shall be sixty days, for the second such twelve-month period such time 
limit shall be forty-five days and for the third such period such time limit shall be thirty-five days.

(g) Notwithstanding the provisions of subsection (c) of this section, for the first twelve-calendar- 
month period following the effective date of this section as set forth in section 3163(b) of this chapter 
[18 USCS § 3163(b)], the time limit with respect to the period between arraignment and trial imposed 
by subsection (c) of this section shall be one hundred and eighty days, for the second such twelve-month 
period such time limit shall be one hundred and twenty days, and for the third such period such time

■"Tifnit-wqth respect to the period between arraignment and trial shall be eighty days.
[ (h) The following periods of delay shall be excluded in computing the time within which an
''x information or an indictment must be filed, or in computing the time within which the trial of any such 

Often ee'rfiust commence:

(1) Any period of delay resulting from other proceedings concerning the defendant, including but 
not limited to—

(A) delay resulting from any proceeding, including any examinations, to determine the mental 
competency or physical capacity of the defendant;

(B) delay resulting from trial with respect to other charges against the defendant;
(C) delay resulting from any interlocutory appeal;
(D) delay resulting from any pretrial motion, from the filing of the motion through the 

conclusion of the hearing on, or other prompt disposition of, such motion;
(E) delay resulting from any proceeding relating to the transfer of a case or the removal of any 

defendant from another district under the Federal Rules of Criminal Procedure;

§ 3161. Time limits and exclusions

(a) In any case involving a defendant charged with an offense, the appropriate judicial officer, at the 
earliest practicable time, shall, after consultation with the counsel for the defendant and the attorney for 
the Government, set the case for trial on a day certain, or list it for trial on a weekly or other short-term 
trial calendar at a place within the judicial district, so as to assure a speedy trial.

(b) Any information or indictment charging an individual with the commission of an offense shall be 
filed within thirty days from the date on which such individual was arrested or served with a summons 
in connection with such charges. If an individual has been charged with a felony in a district in which no 
grand jury has been in session during such thirty-day period, the period of time for filing of the 
indictment shall be extended an additional thirty days.

(c) tilt In any case in .which a n|ea of not pmltv is entered the trial of a defendant charged in an 
ihforrimtion or indictment with the commission of an offense shall commence within seventy.days from 
the filing date (and making public! of the information or indictment, or framjhe_date.thejdefendant has 
aERMredftee^XwSiSftiSiSiSAsIS^aiK^^SpWgejl^pending, whichever daie last 
occurs. If a defendant consents in writing to be tried before a magistrate [United States magistrate judge] 
on a complaint, the trial shall commence within seventy days from the date of such consent.

iK
S

<J
(2) Unless the defendant consents in writing to the contrary, the trial shall not commence less than

counsel and, electsjftp_r.QCeeAm.Q-Se.

(d) (1) If any indictment or information is dismissed upon motion of the defendant, or any charge 
contained in a complaint filed against an individual is dismissed or otherwise dropped, and thereafter a 
complaint is filed against such defendant or individual charging him with the same offense or an offense 
based on the same conduct or arising from the same criminal episode, or an information or indictment is 
filed charging such defendant with the same offense or an offense based on the same conduct or arising 
from the same criminal episode, the provisions of subsections (b) and (c) of this section shall be 
applicable with respect to such subsequent complaint, indictment, or information, as the case may be.

(2) If the defendant is to be tried upon an indictment or information dismissed by a trial court and 
reinstated following an appeal, the trial shall commence within seventy days from the date the action 
occasioning the trial becomes final, except that the court retrying the case may extend the period for trial 
not to exceed one hundred and eighty days from the date the action occasioning the trial becomes final if 
the unavailability of witnesses or other factors resulting from the passage of time shall make trial within 
seventy days impractical. The periods of delay enumerated in section 3161(h) [18 USCS § 3161(h)] 
excluded in computing the time limitations specified in this section. The sanctions of section 3162 [18 
USCS § 3162] apply to this subsection.

(e) If the defendant is to be tried again following a declaration by the trial judge of a mistrial or 
following an order of such judge for a new trial, the trial shall commence within seventy days from the 
date the action occasioning the retrial becomes final. If the defendant is to be tried again following an 
appeal or a collateral attack, the trial shall commence within seventy days from the date the action 
occasioning the retrial becomes final, except that the court retrying the case may extend the period for 
retrial not to exceed one hundred and eighty days from the date the action occasioning the retrial 
becomes final if unavailability of witnesses or other factors resulting from passage of time shall make 
trial within seventy days impractical. The periods of delay enumerated in section 3161(h) [18 USCS § 
3161(h)] are excluded in computing the time limitations specified in this section. The sanctions of

.X

(F) delay resulting from transportation of any defendant from another district, or to and from 
places of examination or hospitalization, except that any time consumed in excess of ten days from the 
date an order of removal or an order directing such transportation, and the defendant’s arrival at the ’ 
destination shall be presumed to be unreasonable;

(G) delay resulting from consideration by the court of a proposed plea agreement to be entered 
into by the defendant and the attorney for the Government; and

(H) delay reasonably attributable to any period, not to exceed thirty days, during which any 
proceeding concerning the defendant is actually under advisement by the court.

(2) Any period of delay during which prosecution is deferred by the attorney for the Government 
pursuant to written agreement with the defendant, with the approval of the court, for the purpose of 
allowing the defendant to demonstrate his good conduct.

are

(3) (A) Any period of delay resulting from the absence or unavailability of the defendant or an 
essential witness.

(B) For purposes of subparagraph (A) of this paragraph, a defendant or an essential witness shall 
be considered absent when his whereabouts are unknown and, in addition, he is attempting to avoid 
apprehension or prosecution or his whereabouts cannot be determined by due diligence. For purposes of
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Only the Westlaw citation is currently available. 
United States District Court, C.D. California, Southern Division.

UNITED STATES of America, Plaintiff,

Justin Marques ^HENNING, Defendant.

Case No.: SACR16-00029-CJC-7 
Signed 01/19/2021

Synopsis
Background: Following grant of new trial following conviction on robbery charges, defendant filed motion to dismiss 
alleging that indefinite suspension of jury trials during COVID-19 pandemic violated Sixth Amendment and Speedy 
Trial Act.

Holdings: The District Court, Cormac J. Carney, J., held that:

1 “ends of justjce” expegtipn setting forth time periods that could be excluded from the 70-day deadline of Act (^id^not^

2 exception under Act applicable when holding earlier trial was impractical did not apply; and

3 dismissal with prejudice was appropriate remedy.

Motion granted.

Procedural Posture(s): Pre-Trial Hearing Motion.

West Headnotes (28)

Attorneys and Law Firms
Jeffrey M. Chemerinsky, Julia L. Reese, AUSA - Office of US Attorney General Crimes Section, Los Angeles, CA, Scott D. 
Tenley, AUSA - Office of US Attorney Santa Ana Branch Office, Santa Ana, CA, for Plaintiff.

Jennifer Leigh Williams, Summa LLP, Reuven L. Cohen, Cohen Williams LLP, Los Angeles, CA, for Defendant Darrell 
Cedric Dent.

Gary Paul Burcham, Burcham and Zugman, San Diego, CA, Matthew Powell Fletcher, Law Office of Matthew P Fletcher, 
Long Beach, CA, for Defendant Robert Wesley Johnson.

Back to topJames R. Tedford, II, Tedford and Associates, Pasadena, CA, for Defendant Justin Marques Henning.
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United States v. Henning
United States District Co^^COC^lifomia^i^em Division. pg^'^^gp^g^fg^g^g^fJ^c^jg^s^cj^perationSOfTl'ief  Court,” 

Documei5%senfSWria)on-^€§?ttHM5 l̂ftftfl(Pfels-it^awMisp(fiii,aWbRffi9@,iWf^lV. Id. aF&® of Authorities
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Though 10 months have passed since the Central District suspended jury trials, it remains completely uncertain when 
the Central District will resume them.3 The Chief Judge has stated that "decisions on resuming operations are being 
made in light of state government orders.” 4 Those orders include California Governor Gayinijewsom's.fourjier, color- 
coded system. That system does not apply to the stateJudiciarv.i]or_doesJLrestrJct_essential.businesses-in sectors 
including healthcare, emergency services, food, energy, transportation, and communications-from operating.5 
Indeed, employees in those sectors have been displaying extraordinary courage and dedication by going to work every 
day during the pandemic, knowing the risks, while protecting themselves and others as best they can. They refuse to 
let the coronavirus prevent them from providing vital services and supplying essential goods to the public.

The Governor's tier system applies only to non-essentlalbusinesses. That system outlines when and how non- 
essential businesses may operate during the pandemic by ranking each California county in one of fourtiers “based on 
its test positivity and adjusted case rate.” In tier 1, also known as purple or widespread, many non-essential indoor 
businesses are closed. In tier 2, also known as red or substantial, some non-essential indoor businesses are closed. In 
tier 3, also known as orange or moderate, some non-essential indoor businesses are open with modifications. In tier 4, 
also known as yellow or minimal, most non-essential indoor businesses are open with modifications. The Chief Judge 
has stated that the Central District will start summoning jurors in Orange County once the county reaches tier 3, and 
that jury trials will begin approximately 7 weeks later because "that's how long it takes to summon jurors.” (Article at

v/-

/

l.)6

[*J Throughoutthe pandemic,-thegovernment has supported the Central District's indefinite suspension of jury trials. 
This Court, however, has vehemently opposed it, believingthe indefinite suspension is unconstitutional and in \

. /Violation of the Speedy Trial Act. The Court has five times asked the .Chief Judge to summon jurorsjoijurytriab in }
jy/ cases where defendants refuse to waive further time under the Speedy Trial Act. Alt of the Court s requests—includin 

j its request in this case-haye.been.denied, 7
B.

MftJdenning was one of 12 defendants charged with committingoyttemptingto cdrrimitnumerous jewelry store 
robberiesTmost of which were armed, in Orange and Los Angeles counties. In 2017, the Court held a contentious 4- 
week trial for Mr. Henning and 5 other defendants. (See Dkt. 537 [Third Superseding Indictment].) On September 22, 
2017, the jury found Mr. Henning guilty of conspiracy to interfere with commerce by robbery, Hobbs Act robbery at Ben 
Bridge Jeweler in the Del Amo Mall in Torrance, California (“the Del Amo Robbery”), and brandishing a firearm in 
furtherance of a crime of violence during the Del Amo Robbery. (Dkt. 1009 [Verdict Form].) The jury found Mr. Henning 
not guilty of charges associated with robberies at three other jewelry stores: Rolex Boutique Geary’s in Los Angeles, 
Manya Jewelry in Woodland Hills, and Westime in West Hollywood. (Id.)8

Mr. Henning moved to set aside the jury's guilty verdict, arguing that there was insufficient evidence to support it The 
Court concluded that the government’s evidentiary showing-that Mr. Henning was present at two planning meetings 
for the Del Amo robbery, present in the general vicinity of the robbery, affiliated with those involved in that robbery, 
and knewthatthe robbery would occur—was insufficient to prove guilt beyond a reasonable doubt. (Dkt 1126.) 
Consequently, the Court set aside the jury's guilty verdict and entered a judgment of acquittal on all three counts. (Id.) 
In the alternative, the Court granted Mr. Henning a new trial. (Id.) On November 21,2019, the Ninth Circuit reversed the 
judgment of acquittal but affirmed the grant of a new trial. (Dkt. 1571.) The Ninth Circuit's mandate issued about a year 
later. (See Dkt. 1639.)

3 On remand, Mr. Henning argued that his retrial must begin within 70 days of the date that the mandate issued, and 
indicated that he is not willing to waive additional time under the Speedy Trial Act. (See Dkt. 1646 at 2.) The 
government, on the other hand, contended that Mr. Henning's retrial must begin not within 70 days of the mandate,

...............•........................................................................» ............................. *•.........................................J ... ......... -.........

Back to top
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The General Order stated that to determine when jury trials will resume, the Chief Judge will use "gating criteria” from the 
Administrative Office of the United States Courts “designed to determine local COVID-19 exposure risks based on 14-day trends of 
facility exposure, community spread, and community restrictions.” Id. «l 2. Administrative Office of the U.S. Courts, Federal Judiciary 
COVID-19 Recovery Guidelines (Apr. 24,2020), available at https://www.fedbar.org/wp-content/uploads/2020/04/Federal-Judiciary- 
COVID-19-Recovery-Guidelines.pdf.

3

Daily Journal, Central District could soon begin calling jurors in Orange County (Sept. 23,2020), available at 
https://www.dailyiournal.com/articles/359682-cental-district-could-soon-begin-calling-jurors-in-orange-county (the "Article”).

4

Blueprint for a Safer Economy, available at https://covidl9.ca.gov/safer-economy/.

Though Orange County was in tier 2 for months and seemed dose to reaching tier 3, it has since moved back to tier 1. On December 3, 
2020, Governor Newsom issued an additional Regional Stay at Home Order requiring “(a]ll individuals living in the Region [to] stay 
home or at their place of residence except as necessary to conduct activities associated with the operation, maintenance, or usage of 
critical infrastructure, as required by law, or as specifically permitted in th[e] order.”

5

6

(Dkt. 1656); United States v. Juan Carlos Reams, Case No. 2:19-cr-00724-CJC, Dkt 58 (Aug. 19,2020); United States v. Jeffrey Olsen, 
Case. No. 8:17-cr-00076-CJC, Dkt. 68 (Sept. 3,2020); United States v. Steven Nicholson, Case No. 2:16-cr-00470-CJC-l, Dkt 155 (Nov. 13, 
2020); United States v. Ronald Bernard Ware, Case No.8:20-cr-00110-CJC, Dkt. 38 (Dec. 3,2020).

7

Several of the other defendants were found guilty of the charges associated with those robberies.8

In its opposition, the government argues for the first time that 21 days should be excluded in computing the time within which Mr. 
Henning's retrial must commence. Specifically, the government contends that the days between when it filed its motion to continue 
(December 7,2020) and the Court’s hearing and decision on that motion (December 17,2020) are excludable, and that the days 
between when Mr. Henning filed his motion to dismiss (January 8,2021) and the Court's hearing and decision on it (January 19,2021) 
are excludable. (Dkt. 1691 at,7-3^-The-gWemment is wrong. The Speedy Trial Act makes excludable “delay resulting from any pretrial 
motionTfrom thefjjirtfofthe motion through theco'nclusion of the hearing on, or other prompt disposition of, such motion." 18 U.S.C. 

^316i(h)(l){D}.sdontrary to the government’s assertions’, this exclusion appii.es.onlv to..pretriai delay "resulting from”_a pretrial_.

terms,[this section]"' applies onlyTwhen thedelay in bringing the case to trial is the result of the pendency of a pretrial motion”). No

9

delay in Mr. Henning's retrial resulted from the government's motion to continue the trial or Mr. Henning's motion to dismiss.

Mr. Henning is one of at least six defendants before the Court challenging the Central District's indefinite suspension of jury trials. See 
United States v. Juan Carlos Recinos, Case No. 2:19-cr-00724-CJC; United States v. Jeffrey Olsen, Case. No. 8:17-cr-00076-CJC; United 
States v. Steven Nicholson, Case No. 2:16-cr-00470-CJC-l; United States v. Ronald Bernard Ware, Case No. 8:20-cr-00110-CJC; United 
States v. Jose Reyes, Case No. 2:19-cr-00740-CJC.

In Harvest Rock Church, both the district court and the Ninth Circuit had concluded that the church in question failed to show a 
likelihood of success on the merits of its free exercise challenge to California's restrictions on religious service attendance, citing 
evidence in the record regarding the risk of spreading the coronavirus in indoor congregate activities. See 
Inc v. Newsom, 977 F.3d 728,730-31 (9th Cir. 2020).

Other cases confirm that actual impossibility is key to applying the ends of justice exception. See United States v. Richman, 600 Fad 
286,294 (1st Cir. 1979) (finding no Speedy Trial Act violation where trial was continued three weeks after the “paralyzing... Blizzard of 
'78” that made it so that '‘[tjrial could not commence on” the scheduled date); United States v. Scott, 245 Fed. Appx. 391 (5th Cir. 2007) 
(concluding without substantial analysis that there was no Speedy Trial Act violation where some delay was attributable to Hurricane 
Katrina).

Sufficient courthouse staff are also available to facilitate a trial. Indeed, Mr. Henning's status on bond means that even less 
courthouse staff will be required to facilitate his trial than would be needed to hold a trial for a defendant in custody.

In light of the recent surge in coronavirus cases in Orange County, the Orange County Superior Court decided to extend the statutory 
time period for holding criminal jury trials “by not more than 30 days in cases in which the statutory deadline otherwise would expire 
from January 11,2021 to February 5,2021.” (Ex. 4, attached to this order.) The Orange County Superior Court extended the statutory 
deadline for this limited period to avoid having to dismiss a case if an in-custody defendant could not be transported to the 
courthouse because of a quarantine at the Santa Ana Jail, or if it turns out there is a temporary shortage of jurors. The Orange County 
Superior Court, however, fully intends to hold criminal jury trials during the surge. In stark contrast, the Central District indefinitely 
suspended them (ong before the surge, in fact nearly 10 months before it.

10

11

Harvest Rock Church,

12

13

14
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MEMORANDUM OF POINTS AND AUTHORITIES1

2 L INTRODUCTION

Defendant Firdos Sheikh’s (“Defendant” or “Dr. Sheikh”) case presents multiple reasons for a

4 speedy trial dismissal. First, the case must be dismissed under die Speedy Trial Act (“STA”) (18 U.S.C.

5 § 3161) because the speedy trial clock has already expired. The government allowed 77 to 125 days of 

speedy trial time to elapse. Second, the case must be dismissed also on constitutional grounds. The

7 government's negligence in complying with its constitutional Brady- obligations delayed the case into the

8 pandemic in the first place, thereby depriving Dr. Sheikh of her Sixth Amendment right to a speedy trial.

9 Third, die ends-of-justice continuance the government seeks—a moot point given die statutory and

10 constitutional violations requiring dismissal—must be denied because granting the continuance would

11 not serve the ends of justice but would result in a miscarriage of justice to both Dr. Sheikh and the public.

12 EL THE SPEEDY TRIAL CLOCK HAS ALREADY EXPIRED 

Upon die Court's order, the Defense has re-reviewed the record thoroughly and found that there

14 have been several periods of non-excludable STA time that were previously not addressed. The 'Defense

15 corrects the record here.

A. The Indisputable Periods of Non-Excludable Time (74 to 77 Days in Total) Require 
Dismissal

The Ninth Circuit holds that an STA ‘“ends of justice’ exclusion must be (I) specifically limited

in time and (2) justified [on the record] with reference to the facts as of the time the delay is ordered

United States v. Ramirez-Coriez, 213 F.3d 1149. 1154 (9th Cir. 2000) (internal citations and quotation

marks omitted) (emphasis- in original). Moreover, “monitoring of the limitations period is not the

exclusive burden of the district judge. The Government shares the responsibility for speedy trial

enforcement.” United States v. Perez-Reveles, 715 F.2d 1348. 1353 (9th Cir. 1983) (emphasis added). 
23

The government did not fulfill that responsibility in this case.

On April 19,2019, the Court entered an ends of justice exclusion limited in time (from May 20, 

2019, to June 24, 2019) and with reference to the facts as of the time the delay was ordered, as Ramirez-

3

6

13

16

17

18

19

20

^21 

i 22 /j
/
i
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I U I1J.V

24

25

26

21
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1 Cortez requires. (DE 33.)1 At this time, three motions were pending: (i) motion for disclosure of grand

2 jury proceedings (DE 28), (ii) motion to suppress evidence seized in July 2013 from both the warrantless

3 and warrant-based searches (as fruit of the poisonous tree) (DE 29), and (iii) motion to suppress

4 statements (DE 30), On June 24, 2019, the Court held a hearing on these motions, denying the first,

5 ordering supplemental briefing on the latter two, and setting a hearing on July 29,2019, (DE 53.) On July

6 29, 2019, the Court ordered additional briefing and reset the hearing date to September 30, 2019. The

7 speedy trial clock remained stopped from June 24, 2019, to September 3Q, 2019, under section

8 3161(h)(1)(D) because motions were pending.2 The hearing went forward on September 30, 2019, but

9 had to be continued mid-hearing because the Parties were still taking testimony at the end of the day. The

10 Court and the Defense were available to come back on October 7, 2019, but the government took a 49-

11 day continuance because one of the two government counsel were not available. The Defense submits

12 that, undo: Ninth Circuit precedent, this long continuance based exclusively on the unavailability of one

13 government lawyer (whose presence turned out to be unnecessary) violated Dr. Sheikh’s speedy trial

14 rights. This issue is briefed at the end of this section because other non-excludable periods caused the

15 || clock to expire regardless of this issue.

On December 18, 2019, the Court denied the motions to suppress evidence and statements.

' 17 || However, the: agent’s testimony led defense counsel to notice that there may be a Franks issue with the

18 warrant (which had not been briefed) and counsel highlighted That issue for the Court. The government

19 objected that the issue had not been briefed and was not properly before the Court, (R/T 12/18/2019 at

20 371,) The Court thus set a motions schedule on the Franks issue with Dr. Sheikh’s motion to be filed on

21 January 13, 2020. There was no motion pending at this time and the government did not ask for an STA

22 ends of justice time exclusion. Therefore, between the dates of December 18,2019 (when the Court ruled

23 upon the first set of motions to suppress statements and evidence), and January 13.2020 (whenDr. Sheikh

16

24
1 “DE” denotes “docket entry” followed by a docket control number.
2 While Dr. Sheikh filed an ex parte application to continue time through September 30, 2019, 

based upon pending motions and an ends-of-justice finding (DE 59), the proposed order was not 
entered. Rather, the Court reset the hearing by minute order. This has no effect on the calculation, 
however, because the Defense agrees that time should be excluded until September 30. 2019. But there 
was no ends of justice agreement or finding after that date for the relevant period when the speedy trial 
clock ran and expired.

25

26
i

27
i
i

28 •»*»
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filed her Franks motion), twenty-six (261 days of speedy trial time elapsed.

On February 25,2020, when the Franks hearing was scheduled, the Court learned that there had 

seen a number of undisclosed Brady items bearing upon the Franks issue. The Franks motion was thus 

taken off calendar and the Court stated, “I hate to do this again, but Til let you file new briefs on the 

Franks issue, and I’ll ask that you put it all together in one place . . . We’ll start from scratch on the 

Franks motion.” (R/T 2/25/2020 at 26.)3 The Court ordered the Parties to file supplemental briefing on 

the Defense’s discovery requests to deal with that issue first; the Brady violations would be addressed 

second; the Franks briefing schedule and hearing would be reset after that. The government confirmed:

MR. NOLAN: And then at that time, is it at that time we’ll then set out a schedule for Franks?

THE COURT: Right. We're going to break it down the way I said.

(R/T 2/25/2020 at 34). The government did not request an STA ends of justice time exclusion and no 

such exclusion with appropriate findings was entered.

While the Franks motion was no longer pending. Dr. Sheikh had renewed her motion for Brady 

materiaL Atihis point die government was already 20 months late in its self-executing Brady' obligation 

with respect to a number of significant Brady items relating to both Franks and trial. The government 

filed its response to the renewed discovery requests on March 2,2020, agreeing to the discovery demands 

{see DE 90), leaving no issue for the Court to decide, and the Court confirmed this on March 16, 2020, 

ordering that the government’s response had rendered the discovery motion moot. (DE 94.) Under 

prevailing Ninth Circuit precedent, the speedy trial clock runs during the pendency of a discovery motion 

■when there is nothing left for the district court to decide. United States v. Hardeman, 249 F.3d §26, 828 

(9th Cir. 2000) (holding that even during the pendency of a discovery motion, the speedy trial clock runs 

when there is nothing left for the district court to decide). Therefore, the speedy trial clock ticked for at 

least another eight ffiV davs between March 2, 2920 and March 10, 2020, because the government’s 

response to the discovery motion left no discovery dispute for the Court to decide.

It is questionable whether die clock restarted on March 10, 2020, when the Defense requested a 

SratA-based dismissal as part of its reply brief, but the requestwas not entertained by the Court, as there

1

2

3

4

5
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7
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9
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11
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14
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17
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24
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5 “R/T” denotes “record transcript” followed by the date of hearing and a page number.28
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no properly noticed motion. Rather, on March 16.2020, the Court ordered a fresh briefing schedule

2 II for the Parties to file new briefs on the Brady issue (DE 94). Regardless of whether the clock ticked

3 between March 10 and 16, 2020, it certainly started ticking again on March 16, 2020, when the Court

4 ordered a fresh briefing schedule on the Brady issues. There was no motion pending between the dates

5 of March 16,2020, and March 24,2020. and counsel for the government did not request a time exclusion

6 between those dates; the clock thus continued to tick for at least an additional eight (81 daws, and was

7 stopped only by the filing of Dr. Sheikh's motion to dismiss under Brady, on March 24,2020. (See DE

8 95.) The Court ruled on that particular motion (DE. 9,5) on June 3,2020. (DE 104). The government did

9 not request a time exclusion and so the STA clock resumed ticking on June 3,2020. At this point, at least

10 fortv-two (421 days of speedy trial time (26 + 8 + 8) had already elapsed. That left 28 days on the clock.

11 But with no motion or ends of justice exclusion oh the record, the clock continued to tick until July 8,

12 2020, when Dr. Sheikh filed her Franks:motion (DE 110), which means that thirty-five (35) additional

13 | days elapsed during this time, making it a total of 77 days that had elapsed.

Two points must he addressed here. First, on June 22,2020, the Court entered an. order setting a

15 || new briefing schedule and hearing date for the Franks motion. In that order, the Court stated, "Speedy

16 trial time shall be excluded from the date of this Order to August 11, 2020, pursuant to 18 U.S.C. §

17 316X(h}(l )(D)T However, section 3161 (h)(l )(D) did not permit that entire period of exclusion; it permits

18 exclusion of time only for, “delay resulting from any pretrial motion, from the filing of the motion through

19 the conclusion of the hearing on, or other prompt disposition of. such motion.” Id. (emphasis added). The

20 government did not request, and the parties never agreed to a time exclusion under any other STA

21 provision. Therefore, pursuant to section 3161(h)(1)(D), the Court’s order stopped the clock July 8,2020,

22 || when Dr. Sheikh’s motion was filed, but not before that.

Second, the government may argue that the time period between June 19 and June 22, 2020 (;

24 II days) was tolled because on June 19, 2020, Dr. Sheikh filed an application to reset the Franks briefing

25 schedule and hearing date, which the Court granted on June 22, 2020. While that argument would not

26 save the government from the speedy trial violation, it must be rejected. That is because, on June 3, 2020,

27 the Court had ordered the Parties to work with the Clerk to set up a briefing and hearing schedule on the

1 was

14

23

r28
4

Case No. 2:18-CR-119-WBS-1Defendants Motion to Dismiss for Speedy Trial Violation



Case 2:18-cr-001l9-WBS Document 145 Filed 09/18/20 Page 8 of 22

1 Franks motion. (DE 104). The government provided dates of availability but refused to file a stipulation

2 setting a Franks bearing date, despite the Court’s clear order to do so. Dr. Sheikh thus filed an application

3 simply to get dates on calendar to which both parties had agreed. However, because the Court’s previous

4 order was clear that a Franks hearing would be set there was no actual controversy for fee Court to

5 resolve; Dr. Sheikh’s application was merely a vehicle to get dates on calendar. Therefore, the application

6 should not be considered a motion for purposes of speedy trial time. See United States a. Hardeman, 249

7 F.3d at 828 (holding feat even during fee pendency of a discovery motion, fee speedy trial clock runs

8 when there is nothing left for the district court to decide). Even if fee Court does exclude these three days,

9 || the government is still out of time.

B. Additional Period of Non-Exdudable Time

For completeness of fee. record, Dr. Sheikh now returns to the 49-dav delay feat occurred during

12 || fee pendency of the suppression hearing, from September 30, 2019, to November 25, 2019. This

13 unjustified delay also violated Dr. Sheikh's constitutional and statutory speedy trial rights.

The record shows feat the 49-day delay in fee middle of the proceeding was caused by fee

15 || unavailability of one government lawyer, Mir. Nolan (whose presence, as it turned out, was, not even

16 required), mid who insisted on the lengthy delay even after fee Court stated. "The Government is always

17 available .” The basis for fee long delay was captured in two statements; (l) ‘This being a recusal case and

18 mining from DC., if s not as easy as asking an AUSA,” and (ii) “/ have cases indicted all over fee

19 country. So my schedule is a little bit difficult.” (R/T 9/30/2019 at 99-100) (emphases added). There was

20 no discussion about Mr, Reese’s schedule, who was fee other prosecutor there with Mr. Nolan, or anyone

21 else in his office who could have handled the case. The government ultimately agreed to proceed on

22 November 25,2019, after which the hearing was reset another time to December 17,2019. However, fee

23 time period Dr. Sheikh complains of here is the period from October 7,2019, to November 25. 2019—

24 fee 49-day period feat Dr. Sheikh was required to wait in the middle of an evidentiary hearing at Mr.

25 Nolan's insistence.

10

11

14

hi the Ninth Circuit, the general rule feat speedy trial time is tolled during the pendency of a26

motion is not without exception. See United States ?. Medina, 524 F.3d 974, 979 (9th Cir. 2008)27
Jr28

5
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1 (identifying two exceptions to the general rote). The Ninth Circuit’s holding in United States v. Lloyd,

2 125 F.3d 1263, 1271 (9th Cir. 1997). which addresses delays for continuity of government counsel, is

3 I instructive. In Lloyd, the Ninth Circuit held that:
/

While continuity of counsel for die prosecution may he generally desirable, 
whether it is a sufficient basis to warrant a delay in any individual case will 
depend upon a number of factors, including, (1) the size of die prosecutor’s 
office, (2) whether there is another qualified prosecutor available, (3) how 
much special knowledge the fust prosecutor has developed about the case,
(4) how difficult the. case is, and (5) how different it is from other cases 
generally handled by the particular United States Attorney’s office.

8 || 125 F.3d at 2271. The Ninth Circuitreyersed the conviction and dismissed the indictment in that case on

9 the basis of an STA violation, because the government had not provided die district court a sufficient

10 basis for “any of the relevant factors, and most of the necessary information [did] not appear on the

11 record. Thus, the district court had no basis for determining whether the government’s interest in

12 | continuity' of counsel was sufficient to necessitate a eontLnuance.:” Id,

The situation here is worse than the scenario m Lloyd. Here, the record shows that, not only did

14 || the government not provide a sufficient basis for the 49-day delay^ the delay itself was completely

15 unnecessary. None of die Lloyd factors were addressed by the government, which is problematic in and

16 of itself. Nothing in the record indicates that the Court, Dr. Sheikh, defense counsel, or Mr. Reese (who

17 is also an indicting prosecutor) could not have been available to resume the hearing on October 7, 2019. 

IS In fact, upon resumption of the hearing in December 2019, it turned out that Mr. Nolan’s presence was 

19 || not necessary, which was a major factor to consider under Lloyd. Mr, Nolan conducted some minimal re-

4

5

6

7

13

20

21 page transcript Mr. Nolan substantive participation after the 49-day continuance was less than 14

22 pages—he was mostly an observer. Mr. Nolan’s part could have easily been handled by Mr. Reese, who

23 conducted the cross examination of Dr. Sheikh and her son (the Defense's two primary witnesses) and

24 delivered the government’s argument at the conclusion of the hearing. Moreover, contrary to Mr, Nolan's

25 representation to the Court, the U.S. Attorney’s Office (“USAO”) could have actually made an

26 appearance. As it turned out, the reason for the “recusal” Mr. Nolan identified was long over and the

27 || USAO did Miter the Case just a few months later. The USAO appeals to have taken the lead since hen,
al28 I

6
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along wife Mr. Reese, and Mr. Nolan’s participation has been minimal. On this record, fee 49-day delay 

for Mr. Nolan’s sake is completely unjustified and violated Dr. Sheikh’s speedy trial rights. See Lloyd, 

125 F.3d at 1271.

1

2

3

Adding this 49-day violation to the 77 days calculated above would mean feat 125 days of speedy; 

trial time have elapsed. What is worse is that fee government’s unjustifiable continuance delayed fee case 

into fee pandemic, also implicating more general Sixth Amendment protections. Indeed, had fee hearing 

resumed on October 7. 2019, it would have been over by October 8. 2019, and fee Franks motion could 

have been brought in early November 2019 (or in April 2019 if fee Brad\> violations had not occurred), 

leaving plenty of time to conduct fee trial prior to fee pandemic.4 This unnecessary delay also provides 

yet another reason to find feat granting fee government’s ends of justice continuance would result in a 

miscarriage of justice . See infra § IV.

HI. THE GOVERNMENT’S NEGLIGENCE IN MEETING ITS BRADY OBLIGATIONS
ALSO VIOLATED DR. SHEIKH’S CONSTITUTIONAL SPEEDY TRL4L RIGHTS

The Sixth Amendment also compels dismissal. In United States v. Mendoza, the Ninth Circuit 

underscored, “The Sixth Amendment guarantees that criminal defendants ‘shall enjoy the right to a 

speedy and public trial.. . .’” 530 F.3d 758, 762 (9fe Cir. 2008) (citing U.S. Const amend. VI). To 

determine whether a defendant’s Sixth Amendment speedy trial right has been violated, courts, balance 

fee following four factors: (i) length of delay, (ii) fee reason for fee delay, (in) fee defendant’s assertion 

of her right, and (iv) prejudice to fee defendant. Id. (citing Barker v. Wingo, 407 U.S, 514. 530 (1972)). 

“None of these four factors are either necessary or sufficient, individually, to support a finding feat a 

defendant’s speedy trial right has been violated. Rather fee factors are related and must be considered 

together wife such other circumstances as may be relevant Further, the balancing of these factors, and 

other relevant circumstances, must be carried out wife full recognition feat fee accused’s interest in a 

speedy trial is specifically affirmed in fee Constitution.” Mendoza, 530 F.3d at 762 (internal citations 

and quotation marks omitted). A case must be dismissed if government negligence violates a defendant’s 

speedy trial rights. Mendoza, 530 F.3d at 762 (emphasis added).

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
The government was in violation of Brady this entire time, which deprived Dr. Sheikh’s 

counsel of fee ability to properly identify and brief the Franks issue in April 2019 along wife fee other 
suppression issues. This argument is discussed in detail in fee next section.

4
27

28
7
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Length and Reasons for Delay. This case was investigated in My 2013 andytadicted in June
2 I ^l^The government’s Brady obligation was triggered at that time, especially with respect to Brady

3 material relating to pre-trial motions such as Franks, which Defendant has a right to receive at the outset

4 so that pre-trial motions can speedily be brought and the case can speedily move to trial. Here, due to

1

5 government negligence, the Brady material bearing upon Franks was not disclosed for a period of almost
6 lp?^0"^o after indictment, which renders tile dfiatoiy disclosure presumptively prejudicial Mendacxtj

y ear is generally presumptively prejudicia^/

Prejudice. This late disclosure deprived defense connseLpf the benefit of the full breadth of 

9 II significant Brady material relating to the Franks issue. Indeed, ihe government wus so derelict in meeting

10 its constitutional Brady obligation that It required a Court order in July 2019, over a year into the case,

11 and months of subsequent Brady discovery litigation. After that, the Court found that numerous

12 undisclosed items were material and significant to the Franks, issue. (DE 104.) Those items should have

13 been disclosed at the. outset of the ease. In April 2019, defense counsel did challenge the evidence seized

14 pursuant to the warrant based on a ftuit-of-the-poisonous-tree theory, but counsel was deprived of the

15 benefit of the undisclosed Brady material relating to the Franks issue. And. it was not until testimony

16 || started coming put at the December 2019 suppression hearing that defense counsel began to truly 

appreciate the Franks issns . As defense counsel explained to the Court on December 18, 2019, when

18 II asked why the Franks issuewm not raised earlier, “Once he testimony started coming out and yesterday,

19 I went home and started going through all the testimony and reports, [T| felt like there were lots of things

20 in the warrant that.I really did need to point out to the Court.” (R/T 12/18/2019 at 371.) But had the

21 government timely made the Brady disclosures—which should have been at or near the inception of the

22 case because it bore upon Franks issues—defense counsel would have had a significantly more complete

23 record impeaching the warrant affidavit and would surely have briefed the issue in April 2019 along with

24 the other suppression issues that were briefed at the time. Undersigned counsel again highlighted this

25 exact problem at the February 25, 2020 hearing when the Brady violations were first discovered. (R/T

26 2/25/2020 at 22 (“If w:e had these notes earlier, we could have potentially brought the Franks motion

27 quite a bit earlier.”).) There can be no dispute that Dr. Sheikh should have had the Brady materials at or
II 5

7 N 530 F.3d at 762 (holding that a delay of more than one

8

17

S
ij£& 6

28 ?

8
Case No. 2:18-CR-119-WBS-1Defendant’s Motion to Dismiss for Speedy Trial Violation



Case 2:18-cr-001l9-WBS Document 145 Filed 09/18/20 Page 12 of 22

near the beginning of the case and not having the materials deprived her counsel of die ability to

2 adequately assess die breadth of suppression issues, especially relating to Franks, causing significant

3 delays in the case. Indeed, die materials disclosed were so contradictory to the warrant affidavit that 

competent defease attorney would have missed the Fratiks issue with the materials in hand. All

5 suppression issues, including Franks, could have been briefed earlier and resolved together in December

6 2019, and the case could have been set for trial long before the pandemic-based closure, without the need

7 , for months of unnecessary Brady litigation. That did not happen because the government was at least 

negligent inmeeting its Brady obligations.

The prejudice of these delays and the delay the government now seeks- is amplified by the

10 possibility of memories being dimmed and toss of witnesses and evidence. It goes without saying that a

11 ! person of Dr. Sheikh's accomplishments: Stature;, and position within fee community has suffered aid 

continues to suffer incredible anxiety, embarrassment, and ridicule, and,her family suffers along with her 

because of this case. See infra pp. 14-15,

Defendant's Assertion of Speedy Trial Sight. Dr. Sheikh has rigorously asserted her speedy trial 

rights, and any continuance previously agreed to was predicated upon fee Defense's belief that the 

government had met its Brack obligations (which turned out to be untrue) and that the government was 

y-- "17 |, dealing with Dr. Sheikh in good faith (which also turned out to be untrue). Moreover, because the length 

of delay, reason for delay, and ensuing prejudice are so grave and significant, no STA waiver can justify 

19 maintaining this case. See Mendoza, 530 F.3d at 7'64 (case dismissed despite numerous requests for

continuances by the defendant because fee other factors were significant). Therefore, fee case should be
_ . ........................ /’^

21CJ ..dismissed, under both the STA and fee Sixth Amendment of the United States CnnstirntT^i

THE ENDS OF JUSTICE ARE NOT SERVED BY GRANTING A CONTINUANCE

The STA and constitutional violations described above render fee government’s ends-of-justice

24 request a moot point Nevertheless, there are additional reasons to deny the request

A. The Ends-of-Justice Continuance Was Intended to Be Rare and Requires Specific 
----- Findings

“The discretion granted to the trial court to invoke, the. ends of justice exception is narrow. 

Realizing that broad discretion would undermine fee mandatory time limits of fee Act, Crmin-sss intended

1

no
4

8

9

12

; 13
r—i/.

,14
. />- 15

-Id

IS

20

-^>22 IV.

23

25

26

27

28
9
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US v
that the ends of justice continuance be rarely used.” United States v. Perez-Reveles, 715 F.2d at 1351 

(internal citations and quotations marks omitted). In making an ends-of-justice finding, the Court must 

in a balancing test and make findings specific to the case to determine whether the “ends of justice 

served by [granting the continuance] outweigh the best interest of the public and the defendant in a speedy 

trial.” IS U.S.G. § 3161<h)(7)(A). The STA further states that: “No continuance under subparagraph (A) 

of this pafagraphshafibegranied because of general congestion ofthe court’s calendar, or lack of diligent 

preparation or failure to obtain available witnesses on the part of the attorney for the Government.” 18 

U.S.C. § 3161(h)(7)(C).

SttEtKH
1

2

3 engage

4

5

6

7

8

The General Orders Are Insufficient for an Ends-of-Justice Continuance

The government's reliance on the District's General Orders is insufficient. An" ends of justice 

exclusion must be justified with reference to specific factual circumstances in die particular case as of the 

time tlie delay is ordered. United States v. Ramirez-Cortez, 213F.3d at 1154 (concluding that an ends of 

justice continuance was not sufficiently justified where the judge, made no inquiry into the actual need 

for a continuance in the particular case, instead checked off boxes on pre-printed forms without making 

findings on the statutory factors, and the record showed that the judge “was granting blanket 

continuances”); United States w Pollock, 726 F2d l456, 1461 (9th Cir. 1984) (stating that the “ends of 

justice” exclusion “was to be based on specific underlying factual circumstances” and “cannot be invoked 

without specific findings in the record”); United States v, Engstrom, 7 F.3d 1423, 1426 (9th Cir. 1993)

B.9

10

11

12

13

14

15

16

17

IS

(“No exclusion is allowed ‘unless the court sets forth in the record of the case, either orally or in writing, 

its reasons.’”). By their very nature, the General Orders do not justify delays as of the time they

and are thus contrary to the Sixth Amendment and the “ends of justice.

19
are20

21 ordered in any particular case
22 II See United States v. Olsen, No. 8:17-cr-00076, Doc. 67 (CD. Cal. September 2, 2020).

C. Dr. Sheikh’s Case Is Beyond the Statutory Reach of the Ninth Circuit’s Judicial 
Emergency Declaration

23

24
In Eh. Sheikh’s case, the government also cannot te^pn^eNm&^Cgc^’s^approyalofjudidal 

25
|| emergency ent^dpursuantto ISILS.C. §

9^ II ...

^oaagpiicg^mby the c^efjudgeofadistnc^ ^gDtajpspensiofl27

28 10
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us v/ swam

of the time limits in section 3161(c) in such district for a period of time not to exceed one year for the 

rial of cases for which indictments or informations are filed during such one-year period.” 18 U.S.C.

1

2

§ 3174(b) (emphasis added), Because die indictment in this case was filed prior to the commencement of 

he one-year judicial emergency period, this case fells outside the reach of section 3174, Furthermore, 

even if this case fell within the reach of the statute (which it does not), the statute is clear that “such time 

limits from indictment to trial shall not be increased to exceed one hundred and eighty [180] days.” Id. 

Finally, because the purpose of the statute is “to alleviate calendar congestion resulting from the lack of 

resources,” 18 U.S.C. § 3174(a), it is not clear whether the Ninth Circuit even had statutory authority in 

the .first place to declare an emergency under section 3174 on the basis of.a pandemic. The pandemic is

3

k4

7I
8I

Ii 9lr
not causing court congestion-it may in fee toe after courts open backup, bid it currently is not61 ^

The Continuance Should Not Be Granted Because a Dismissal in This Case Would 
Not Result in a Miscarriage of Justice

D.11

12
Based on the foregoing, in order to grant the government's request for a continuance and exclude 

time, the Court must make findings specific to this case- that the ends of justice served by granting the 

continuance affirmatively outweigh Dr. Sheikh’s and the public’ s interest in a speedy trial. Here, neither 

a continuance nor a trial would serve the best interest of the public or Dr. Sheikh. The ends of justice 

compel dismissal.

Among the factors the Court must consider is “[wjhetiier the failure to grant such a continuance 

ih the proceeding would be likely to make a continuation of such proceeding impossible., or result in a 

miqp.arriaffft of justice.” 18 U.S.C, :| 316:l(h)(7)(B).Cj). The remaining throe factors—complex ease, 

preindictment delay, and continuity of counsel—are not at issue. This is not a complex case and counsel 

have previously expressed that they are wiling and ready to try the case.

Impossibility. Conducting trial in this case may be dangerous but it is not impossible—after all, 

there is business being conducted throughout fee coinitry. See United States v. Olsen, No. 8:17-cr-0OO76, 

Doc. 67 (CD. Cal. September 2, 2020). hr tins case, the government points to fee safety risks to its 

witnesses but is also agreeable to go to trial, which means that fee government’s witnesses can appear. 

Defense counsel and Dr. Sheikh are also ready to go to trial. However, Dr. Sheikh’s greatest concern, 

which the government shares, is feat going to trial would put the trial participants, including numerous

13

14

15

16

17r" '
18

I 19

U 20

21

22

23

24

25

26

27

28
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_ urors chosen from the pubic, at risk for serious infection potentially leading to mortality. The present 

wildfires have added to that risk by adversely affecting air quality. The inhalation of the poor-quality air 

for extended periods can create and/or exacerbate respiratory issues thereby amplifying the threat of 

mortality from die novel coronavirus, a virus that attacks the lungs. At voir dire and trial, the virus may 

easily be transmitted given the number of people that would be required to congregate in a limited space 

with virus particles Being aerosolized even with free coverings for a trial that is expected to last two to 

three 'Weeks. Therefore, while not impossible conducting a trial is dangerous. And as such, the Couif 

must determine, taking into account the specific circumstances in this case, whether not: granting a 

continuance and dismissing fee case would result in a miscarriage of justice. It would not In fret, granting 

fee continuance would cause fee miscarriage of justice.

I

2

3

4

5

6

17
t

8\ \
ii 9 !

i li
! 10
\

Miscarriage of Justice. Dr. Sheifch maintains: her innocence vigorously—-she has good reason

to, as the Court has observed at past hearings—and she desperately wants: to go to trial without delay. But

as a physician, it is difficult for her accept the idea of putting so many people at risk. In determining fee

ends of justice and whether not granting a continuance would cause a miscarriage of justice, fee Court

should take this into account—feat Dr. Sheikh is frying to do the right thing, the selfless thing. Moreover,

it cannot be ignored that, at fee Franks hearing, Dr. Sheikh presented strong evidence to show that she is

not a human trafficker and feat fee government's alleged victims (Prakash and Alfredo) are clearly lying

and exaggerating their stories against Dr. Sheikh to obtain T-Visas and ©feer benefits, which amounts to

immigration fraud on the part of these alleged victims. After fee Franks hearing, fee Court commented:

When we finally do get back to trying cases, the experience in other 
districts has been no matter how many judges you have, no matter how 
many courtrooms you have, you try one at a time. You basically use the 
whole courthouse to try a case. You use one courtroom for the jury to 
deliberate, you use another courtroom for them to come in, in the morning.
You spread them throughout the courtroom. Even when we get back to jury 
trials, it's going to be very, very limited....

[Wjhat you have to consider here is who this defendant is, fee financial and 
reputational injury that she's already suffered as a result of this 
prosecution, fee strength of your evidence on the major charge that you 
started out thinking you were going to be able to prove, obtaining labor by 
force or threats of force, how strong feat is, and whether you really want to 
go on a 1001 case or a harboring case, whether that's your priority here.
Nowf, Im going to stop there.

Don’t get involved in any discussion. I wouldn’t have this discussion wife

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

.28
12

Case No. 2:18-CR-119-WBS-1Defendant ’s Motion to Dismiss for Speedy Trial Violation
P-15



Case 2:18-cr-001l9-WBS Document 145 Filed 09/18/20 Page 16 of 22

you if it wasn't for the peculiar situation that we find ourselves in, but I just 
thought it had to be said. So well leave it at that

1

2
(R/T 8/13/20 at 388-89.)

3
Hie Court was very gracious to note some salient issues but not put any pressure on any party. 

However, the Court’s observations are highly relevant to the issue of whether a dismissal here would 

result in a miscarriage of justice; they must be factored into the ends of justice analysis. With no time 

remaining on the speedy dial clock, die government is asking the Court to put Dr. Sheikh’s life on hold 

for an incredibly long period of time in order to bring her to trial, while she and her family continue to 

endure the cost, stigma, and emotional damage of incredibly weak criminal charges.

The continuance is neither in the best interest of Dr. .Sheikh nor in the best interest of the public. 

Any objective observer can see, as this Court lias, that it is hot just Dr. Sheikh who is suffering prejudice 

while this unsupported ‘human trafficking” ease continues to huger. The public, the Court, and even the 

government.itself are suffering prejudice. In assessing whether a dismissal -would cause a miscarriage of 

justice, tiae Court must examine the value of the continuance to the people in this District who pay the 

price of the resources this case continues to consume. Court records demonstrate that, as of March 31, 

2020, this District had over 1,800 defendants with pending felony charges. (See Ex. 1.) When the Court 

opens back up. there will be a backlog of cases ready for trial, ^ significant number of those cases would 

involve defendants charged with dangerous crimes and/or in custody. Since the STA does not .allow for 

court Congestion to serve as a basis for a continuance, many of these cases would heed to be prioritized 

for trial lest dangerous individuals be released back into the District or individuals who are innocent be 

detained for prolonged periods of time. Dr. Sheikh is not willing to waive any more time, so her case 

would be dismissed either now or then, unless the government is prepared to allow the clock to expire on 

defendants who may be a true danger to the public or prolong the detention of potentially innocent 

defendants whose liberty is unduly being compromised—such a result would not serve the best interest 

of tile people in this District. The reality is that the pandemic has changed the landscape for everyone 

and, in this case, there is simply no basis to find that granting a continuance as opposed to dismissing this 

case serves the ends of justice or is in the interest of the public.
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E. Dr. Sheikh Will Continue to Suffer Extreme Prejudice If This Case Is Continued

This case has caused Dr. Sheikh to suffer depression, anxiety, embarrassment, and even stress- 

induced physical effects like body rashes and hives. Her diabetes has gone from moderate to severe. Since 

the inception of the case, which was widely publicized in the Sacramento area, Dr. Sheikh has regularly 

received phone calls from blocked numbers, telling her that she is a criminal. She is constantly slandered 

on social media and many friends and colleagues have distanced themselves from her due to the federal 

human trafficking charges. The case has also drained her financially, and the ranch that she worked so 

hard to build has fallen into complete disrepair due to the mental and.financial stress. Once a self-made 

woman, she is now forced to ask friends and family for money to pay her legal bills.

Dr. SheiklTs two adult children have also been deeply affected, having people in the community 

label their mother a criminal. The children have lost friends and opportunities as people have distanced 

themselves due to this case. Both children were forced to take a break from their higher education as a 

result of the stress, especially because they know first-hand that Prakash and Alfredo are lying, and their 

mother is innocent It has been difficult for them to see their mother unjustifiably dragged'through the 

criminal process for years.

Furthermore, the government put lis pendens on numerous properties Dr. Sheikh owns (in 

addition to the ranch) on the basis of Prakash and Alfredo's bald allegations that they mowed a lawn here 

and there. The Court has seen evidence that Dr. Sheikh was not even around Prakash and Alfredo six 

days a week,; sixteen to eighteen hours a day, and Prakash and Alfredo did not havea car to drive around 

to any of these other properties. Nevertheless, on the basis of the paltry allegations, the government 

obtained numerous, unsubstantiated lis pendens that are as abusive as the charges against her. Dr. Sheikh 

is unable to sell or refinance the properties and is behind on many mortgage payments.

Dr. Sheikh is an accomplished neurologist who worked tremendously hard her entire life to 

achieve the American dream. The devastation of this case on her life cannot be overstated. A dismissal 

will not have a negative effect on the government but it will go a long way in beginning the restoration 

of Dr. Sheikh's life from a prosecution she never deserved.
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1 V. THE INDICTMENT SHOULD BE DISMISSED WITH PREJUDICE

Dr. Sheikh has demonstrated that anywhere from 77 to 125 days of speedy trial time have elapsed. 

In such a case, the indictment “shall be dismissed,” and the district court must coraider whether to dismiss 

the case with or without prejudice taking into account the factors described in 18 U.S.C. § 3162(a)(2). 

See, e.g., Lloyd, 125 F.3d at 1271; Hardeman, 249 F.3d at 829. Section 3162(a)(2) provides: “hi 

determining Whether to dismiss the case with or without prejudice, the court; shall consider, among others, 

each of the following factors: the seriousness of the offense; the facts and circumstances of the case which 

led to the dismissal; and the impact of a re-prosecution on the administration of this chapter and on the 

administration of justice.” 18 U.S.C. § 3162(a)(2).

Seriousness of the Offense. While human trafficking is a serious offense, here the government 

has no genuine human trafficking case, as the Court itself has surmised. The harboring and false 

statements/obstmction charges, especially the way they have been charged here, are not all that serious, 

and also have significant evidentiary shortcomings." Indeed, were these charges considered serious, 

almost every person in this District would be at risk for prosecution, which is an absurd proposition. This 

factor compels dismissal with prejudice.

Circumstances That Led to Dismissal The circumstances that have led to dismissal involve 

years of delay in producing significant J?ra<# material that bore upon both pre-trial motions and trial, and 

a 49-day mid-hearing delay on the insistence of a government attorney whose presence was. actually not 

necessary for the remainder of the hearing. The government bears significant fault and so this factor also 

compels dismissal with prejudice.

Impact of Re-Prosecution on the Administration of Justice. In this case more than any other, it 

goes without saying feat re-prosecution -would offend justice in every way. Dr. Sheikh has been punished 

enough for no good reason. See supra pp. 1-2. It is not just to allow' Prakash and Alfredo to continue
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24 5 The pre-trial motions focused on fee weaknesses in the human trafficking charges because 
those have been fee gravamen of the government’s case since its inception and were relevant to fee 
motions. Indeed, it cannot be lost that fee case was brought bv the “Human Trafficking Section” of fee 
Civil Eights Division, and that section would not have brought a simple harboring or false statements 
case. Nevertheless, fee Defense submits feat trial w'ould demonstrate feat even fee harboring and false 
statements/obstmction charges are notweli-supported by fee evidence. It will not benefit the public, fee 
government, fee Const, or Dr. Sheikh a single iota to litigate these charges. Going to trial simply 
because fee government does not like to lose is in fee interest of only ego, not justice.
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1 taking advantage of die system at the expense of Dr. Sheikh. Her life has been destroyed for years and

2 the Court cannot allow the injustice to persist District courts are gatekeepers given discretion to dismiss

3 with prejudice precisely these types of unusual cases that slip through the cracks. The prosecutor's office

4 normally does wonderful work, but we are all human: mistakes happen every now and then. This case

5 was a mistake and even the government lawyers would benefit by moving onto prosecutions that actually

6 merit their valuable time, All three factors compel a dismissal 'with prejudice.
7 | VI. CONCLUSION

For the foregoing reasons, Dr. Sheikh requests that die Court dismiss the case with prejudice.

^ I! Dated: September 17, 2020

8

Respectfully submitted, 

ALMADANI LAW10

11
fsf Yasin M Almadani12
Yasin M. Almadani, Esq. 
Attorney for Defendant13
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IN RE APPROVAL OF THE JUDICIAL EMERGENCY DECLARED IN THE EASTERN DISTRICT OF
CALIFORNIA

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
956 F.3d 1175; 2020 U.S. App. LEXIS 14079

[NO NUMBER IN ORIGINAL] 
April 16,2020, Decided

Judges: {2020 U.S. App. LEXIS 1}Before: THOMAS, Chief Circuit Judge, BYBEE, IKUTA, N. R. SMITH, 
MURGUIA, and CHRISTEN, Circuit Judges, HAMILTON, MARTINEZ, PHILLIPS, and SEABRIGHT, Chief District 
Judges, and LEW, Senior District Judge.

Opinion

Opinion by: Sidney R. Thomas

Opinion

{956 F.3d 1177} ORDER

On March 17,2020, Chief District Judge Kimberly J. Mueller declared a judicial emergency In the 
Eastern District of California pursuant to 18 U.S.C. § 3174(e). Finding no reasonably available remedy, 
the Judicial Council agreed to continue the judicial emergency for an additional one*year period and

2021.
I

The attached Report of the Judicial Council of the Ninth Circuit Regarding a Judicial Emergency in the 
Eastern District of California constitutes the findings of fact and conclusions of law of the Judicial 
Council justifying a declaration of judicial emergency pursuant to 18 U.S.C. § 3174. This report was 

submitted to the Dlrectoi of the Administrative Office of the U.S. Courts, See jJLULSJ<^iUX4(d). Ui
Adopted: April 16,2020 Q~

QuIsl Sidney R. Thomas

Hon. Sidney R. Thomas, Chair

2/24/2021file://C:\Program FiIes\LexisNexis\LNCD4x K.iosk\Print\kiosk5-81769892.html

file://C:/Program


UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA 

5011 STREET, SUITE 15-220 
SACRAMENTO, CA 95814

Chambers of
KIMBERLY J. MUELLER 
Chief United States District Judge (916) 930-4260

Via e-mail

April 8, 2020

Chief Judge Sidney R. Thomas
Judicial Council of the Ninth Circuit
c/o Libby A. Smith, Circuit Executive
United States Courts for the Ninth Circuit
James R. Browning United States Courthouse
95 Seventh Street
San Francisco, California 94103

RE: Eastern District of California’s Request for Suspension of Speedy Trial 
Act Deadlines Given Judicial Emergency Due to Coronavirus Disease-2019 
(COVID-19) Pandemic (18 U.S.C. § 3174)

Dear Chief Judge Thomas:

I writeron_behalf of the Eastern District of Califomiaforeguest that the Judicial 
Council of the Ninth Circuit granXa„su§p^sion.of thietime limits provided by the 
Speedy Trial Act, 18 U.S.C. § 3161(c), for a period of time not to exceed one year 
as allowed by 18 U.S.C. §J3174(b). This letter serves as my certification that the 
Eastem District of California is unable to comply with the time limits set forth in 
section 3161(c) due to our longstanding emergency circumstances reflected in the 
status of our court calendars and the limited capabilities of our district with 
insufficient number of district judges, despite our efficient use of existing 

resources. The COVID-19 pandemic has exacerbated our pre-existing emergency 
such that there simply are no_ other ̂ options for alleviating our calendar congestion, 
despite the many steps we have been taking to manage the current crisis since itsT"
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April 8, 2020 
Page Two

Because I know you and the Judicial Council are keenly aware of the 
circumstances created by the COVID-19 pandemic and the responses of 
governmental and public health organizations, I refrain from a review of relevant 
prior events. As of today, however, it is clear that the pandemic is currently 
advancing in the 34 counties making up the Eastern District of California. In 
Sacramento County alone, the County Public Health Officer reports 580 confirmed 
cases and 22 deaths so far; yesterday he extended Sacramento’s shelter-in-place 
order to May 1, 2020, with the possibility of further extensions, and further 
tightened restrictions to severely limit activities outside residential homes. Fresno 
County has 156 cases with 3 deaths and also has a shelter-in-place order in effect. 
Kern County has a total of 309 cases and 2 deaths, and has declared a local health 
emergency based on COVID-19. Earlier today, we have learned two federal 
detainees housed in the Kern County Sheriffs Lerdo Detention Facilities have 
tested positive for the virus. Given the rapid progress of the disease within our 
district in just the last week, and the best public health information available to us, 
we expect that our numbers will continue to rise throughout this month, with a 
plateau beginning on or about May 1, representing a best-case scenario.

l/

Crisis Management: General Orders and Other Initiatives

Along with other districts throughout the Ninth Circuit, the Eastern District of 
California took steps beginning in mid-March in an effort to respond to public 
health advisories and get ahead of the curve. Specifically, we have taken the 
following formal actions, which we have reported on our court’s web page, 
www.caed.uscourts.gov, in an effort to keep the public apprised:

1. On March 12, 2020, in my capacity as Chief Judge, I issued General Order 
610, placing restrictions on certain visitors to our courthouses depending on 
their travel history, health condition or exposure to persons who had traveled 
to countries experiencing coronavirus outbreaks. The order, which has since 
been superseded by General Order 612, was intended to protect the safety of 
courthouse staff and visitors, in light of the coronavirus pandemic and the 
best available public health information available at that time.

Ll ^ ?1 I

http://www.caed.uscourts.gov


Chief Judge Sidney R. Thomas 
April 8, 2020 
Page Three

x

¥y
tTS 

> /

2. On March 17, 2020,1 issued General Order 611, placing limitations on 
court proceedings by suspending civil and criminal jury trials through .May 
1, 2020, and providing judges with the flexibility to hold hearings to the 
extent possible by telephone and video conference. In this order I made a 
general finding that time under the Speedy Trial Act was excluded under 18 
U.S.C. § 3164th)(7)(A) to May 1, 2020, given the circumstances created by 
the pmdsrm^yl issued this order after receiving a request from our Federal 
Defender that our court immediately suspend in-person court appearances in 
criminal cases until May 1, 2020. I made clear that grand juries were not 
suspended, but would be convened at the discretion of the U.S Attorney.

iS

3. On March 18, 2020, in light of the quickly evolving public health landscape, 
I issued General Order 612 closing all federal courthouses in the Eastern 
District of California to the public through May i, 2020. Persons having 
official court business could still enter a courthouse with a judge’s approval. 
As relevant here, this order provided that criminal matters remained on 
calendar unless continued by agreement or by a judge with a Speedy Trial 
Act exclusion of time; to the extent possible under the law those matters 
maintained on calendar would be heard by telephone or video conference. 
On March 20, 2020,1 provided an interpretation of General Order 612, 
defining “persons having official court business” and clarifying methods for 
members of the media to gain access to court proceedings.

\
!
!

II
i

4. On March 25, 2020,1 joined with all members of our Magistrate Judge 
bench to issue General Order 613, providing temporary procedures for 
providing pretrial services reports by email to assigned counsel appearing at 
a criminal proceeding telephonically or by video.

I
\
\
\

%
\
%

1 While this exclusion serves as a gap-filler covering the period during which we 
were transitioning to teleworking and virtual court proceedings, individual judges 
continue to make narticularized findings to support exclusions of time in the cases 
over which they preside.



Chief Judge Sidney R. Thomas 
April 8, 2020 
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5. On March 30, 2020, following enactment of the Coronavirus Aid, Relief, 
and Economic Security Act (“CARES Act”), I issued General Order 614 
making the findings required by that Act and authorizing the use of 
videoconferencing, or teleconferencing if videoconferencing is not 
reasonably available, for the events specified in section 15002(b) of the Act.

6. On April 6, 2020, after several hearings in which we provided audio access 
to members of the public, we adopted a protocol for public access and 
posted detailed instructions on our webpage.

7. Regarding grand jury proceedings, I have remained in close consultation 
with our United States Attorney’s Office and have continued to leave any 
summoning of the grand jury to that office’s sound discretion. Our court has 
signaled we would allow proceedings, if required in Sacramento, to be held 
in our large ceremonial courtroom in the Robert T. Matsui Courthouse to 
promote physical distancing, while at the same time expressing our concerns 
about the ability for proceedings to go forward without jeopardizing public 
health and safety, including the health and safety of grand jurors, witnesses, 
counsel and court reporters. To date our court has not needed to consider 
overriding any decision of the United States Attorney with respect to grand 
juries.

*

Copies of our General Orders are attached, for ease of reference.

Behind the scenes, our Clerk of Court and I have continually monitored what other 
courts are doing, participated in the helpful Circuitwide and nationwide telephone 
conferences set up to allow information sharing, monitored the messages and 
orders issuing from the federal government, State of California and multiple 
County Health Offices, and stayed in touch on a regular basis with our bench, 
chambers and Clerk’s Office staff, as well as our Chief Probation Officer, Chief 
Pretrial Services Officer, U.S. Marshal and Chief Bankruptcy Judge. We have 
responded to innumerable email messages from the U.S. Attorney and Federal 
Defender and other stakeholders as we facilitate efforts to maintain consensus
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regarding the design and functionality of our virtual court setup, which has taken 
longer to deploy than anticipated given the decidedly mixed capabilities at the 
many local jails in which our federal pretrial detainees are housed. We have 
piloted telephonic court hearings and videoconference proceedings in which all 
participants appear remotely, and have recruited other members of the bench and 
the Clerk of Court’s staff to expand the bandwidth of our crisis management team. 
The Clerk’s Office IT staff in particular has worked nonstop to transition us not 
only to virtual court proceedings but to full teleworking for all staff, helping to 
address hundreds of infrastructural needs for equipment and the achievement of 
remote network access. Our IT staff also has helped solve many new problems, 
such as finding an electronic court reporting (ECRO) solution to ensure a good 
record for remote court hearings when a live court reporter is not available to 
telephone in.

Planning Group Consultation: Reasons for Request

As required by 18 U.S.C. § 3174(a), I have consulted with those persons identified 
/ by the statute as members of a court’s Speedy Trial Planning Group to seek their 

recommendation. All recommend that our court submit this application requesting 
suspension of the Speedy Trial Act’s time limits. One member observed that 
ideally the suspension could be revoked, or no longer relied upon, if and when the 
court is able to return to normal functioning. Having considered the entirety of our 
court’s circumstances, in consultation with Planning Group members and our Clerk 
of Court, I have concluded the suspension is necessary given that no other remedy 
for.our current greater congestion.^ reasonably available. The primary reasons for 
my conclusion are summarized below.

' /
v. N

The Eastern District of California is operating with severely limited capabilities 
during the COVED-19 pandemic. Almost all of our judges and members of court 
staff are working remotely, dispersed across an extremely large geographic area.
As noted all of our courthouses are closed to the public. We are holding only those 
proceedings that are essential in criminal cases, and only very few time sensitive 
civil hearings between now and May 1, 2020, a date that appears likely to be 
extended. While we have functioning telephone and videoconferencing 
capabilities, conducting our trial court hearings in this way can be very challenging

H- I*
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under the best of circumstances, and does not begin to approximate the quality of 
proceeding for which we regularly strive. In terms of submitted matters that we 
can resolve on the papers, while we all are set up now to telework and are getting 
work done, it is difficult to attain the same level of productivity as we do in 
chambers, given some remaining technological challenges including intermittent 
internet connections, many employees’ ergonomically inadequate home office 
setups, and the understandable distractions that can arise in a home where others 
are sheltering in place as well. As we are adjusting to work in new and imperfect 
physical circumstances, we are beginning to see a rising stream of new motions 
and petitions seeking immediate release from confinement in light of COVED-19, 
for which no established law guides the resolution and there often are no easy 
answers, particularly given the equitable considerations implicated. These new 
matters require attention now, with submitted motions set aside in the meantime.

Even once we can return to our courthouses, as wdall Hcrpc to do as soon as we 
can, we expect then to need time to regroup. W^nticipara a significant backlog of 

trials, given that at least 52 trials districtwide have'BeBITcontinued since mid- 
March. The first trials will likely not be held until at least two weeks after our 
doors open again, given that jury administrators will need time to identify jury 
pools and summon them in. Realistically, our preexisting backlog of motions and 
old cases will have grown given the wave of new motions occasioned by the 
pandemic, making it unlikely we will have been able to use enough of our time 
away from the courthouse to whittle the backlog down in any meaningful way.

No Other Reasonable Remedy Available Against Backdrop of Pre-existing
Emergency

As you know, our district has enjoyed the services of visiting judges on occasion 
over the last several years. While we appreciate the work these judges have 
performed for us, it has been clear for some time that there is no visiting judge 
program that can address our longstanding need for judicial resources; what we 
need is resident judges that own full caseloads. Under the current circumstances, 
with the accompanying severe restrictions on travel and movement in the 
community, obtaining visiting resident judges simply is not a reasonable possibility 
in any respect. Even if a cadre of visiting judges were available to assist us by

•; -6i i
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i

working remotely, our existing staff and technological resources are currently 
overtaxed to the extent we simply,cannot support a visiting judge program at this 
time.

Even apart from the emergency created by the COVID-19 pandemic, our court 
has been operating with increasingly limited resources for many years now. All of 
the crisis management tasks summarized above are in addition to the traditional 
work of our court, which already is burdened by heavy criminal and civil caseloads 
with too few judges. Our preexisting dearth of judicial resources is heightened by 
recent transitions: the taking of active senior status by one judge, District Judge 
Morrison C. England, and inactive senior status by another, District Judge Garland 
E. Burrell, at the end of last year. My predecessor, Chief District Judge Lawrence 
J. O’Neill, also has departed the court, taking inactive senior status at the 
beginning of February 2020. The two judicial openings created in our Fresno 
Division as a result of these career transitions continue to remain vacant, with no
nominations pending. As the Judicial Council well knows, the Eastern District of 
California’s plight is nothing new. The population of our district is approaching 
8.5 million and yet we have only 6 active district judgeships, including our two 
vacancies. Currently, there is only one active District Judge assigned to our Fresno 
Division and that judge, District Judge Dale A. Drozd, is the only judge hearing 
criminal cases. Because of the many pleas and sentencings he must handle, Judge 
Drozd currently holds two full criminal calendars a week, with trials conducted on

.

i

dLd

the other three days of the week, eliminating his ability to hold civil law and 
motion calendars. Additionally, Judge Drozd alone reviews all Title III wiretap 

rsWei- applications and related proceedings, a not insignificant task in light of the high 
1 number 0f complex, gang-related investigations and prosecutions arising in our

Fresno Division.

Even if our two vacancies are filled at some point during this election year, and the 
particularly severe congestion in our Fresno Division somewhat relieved, we still 
will qualify for five additional district judgeships, as the Judicial Conference has 
once again recommended in its most recent report to Congress. A more complete 

*s picture of our District’s pressing needs, even before anyone had any sense of the
tA' disruptions COVID-19 would cause, is painted in our 2021 Biennial Survey of 

^ Article III Judgeships Response, attached.
9 isJUfiJ'adsxHAj" prMaui
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CLERK, U.S. DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA2
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UNITED STATES DISTRICT COURT

5
EASTERN DISTRICT OF CALIFORNIA

6
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GENERAL ORDER NO. 611)IN RE:8
)

9 )FINDINGS AND ORDER 
AS TO COURT PROCEEDINGS 
IN LIGHT OF COVID-19,
ALSO KNOWN AS CORONAVIRUS. )
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WHEREAS, the President of the United States of America has declared a national 

emergency in response to COVID-19, also known as “Coronavirus,” and encouraged limitations 

on gatherings of more than 10 persons;

WHEREAS, the Governor of the State of California has declared a public health 

emergency throughout the State in response to the spread of COVID-19, and strongly encouraged 

certain segments of the population to remain at home at the current time;

WHEREAS, the Centers for Disease Control and Prevention, California Department of 

Public Health and other public health authorities have advised the taking of precautions, including 

limiting gathering sizes and practice social distancing, to reduce the possibility of exposure to the 

virus and slow the spread of the disease;

WHEREAS local health officials in the Eastern District of California in particular have 

declared local health emergencies in light of the presence of persons infected with the coronavirus 

in their jurisdictions, including in Sacramento and Fresno Counties where the court’s two main 

courthouses are located, and the outbreak of COVID-19 in the Eastern District has reached the 

point where court operations are affected in that many persons at higher risk of serious or fatal

14

15
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17
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19

20

21

22

23

24

25

26

27

28
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illness are involved in court proceedings as attorneys, parties or court staff or being asked to serve 

the court as jurors;

WHEREAS slowing the transmission of the virus in the community is an important part of 

mitigating the impact of the disease on vulnerable individuals and reducing the immediate burden 

on the health care system and the community at large, including members of the federal bar and 

their clients as well as pro se litigants;

WHEREAS the Eastern District court maintains a robust capacity for conducting business 

remotely, and essential court operations can and will continue unimpeded, but not all of the 

court’s work can be completed at a distance; and

WHEREAS the need for in-court hearings and trials must be balanced against the risk 

stemming from the associated interpersonal contact; jury proceedings are inadvisable in the 

current environment to protect public health and ensure that when juries are seated they represent 

a cross-section of the community and constitute the required jury of one’s peers to which criminal 

defendants in particular are entitled, see Thiel v. S. Pac. Co., 328 U.S. 217, 220 (1946) (“The 

American tradition of trial by jury, considered in connection with either criminal or civil 

proceedings, necessarily contemplates an impartial jury drawn from a cross-section of the 

community.”); Taylor v. Louisiana, 419 U.S. 522, 537 (1975) (“[T]he Sixth Amendment affords 

the defendant in a criminal trial the opportunity to have the jury drawn from venires 

representative of the community[.]”); and even if a jury that meets these requirements could be 

seated at this point notwithstanding public officials’ urging certain populations to remain home, 

there is no assurance the jury’s deliberations would be unaffected by continuing health and safety 

concerns and evolving pnblieTiealfft mandates and protocols.
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• Accordingly, with the concurrence of a majority of the District Judges of the court, in S..-......... 1 J
order to protect public health, reduce the size of public gatherings and unnecessary travel, ,and
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ensure the ability to deliver fair and impartial justice to all those who come before the court, the 

court orders as follows:

1. The United States Courthouses in Sacramento, Modesto (with hearings held in 

Sacramento during ongoing remodeling), Fresno, Bakersfield, Yosemite and Redding 

will remain open for business, subject to the following limitations.

2. Effective immediately, the court will not call in jurors for service in civil or criminal 

jury trials until May 1, 2020. All civil and criminal jury trials in the Eastern District of California 

scheduled to begin during this time period are continued pending further order of the court. The 

court may issue other orders concerning future continuances as necessary and appropriate.

3. All courtroom proceedings and filing deadlines in a case will remain in place unless 

otherwise ordered by the Judge presiding over that case.

4. The time period of any continuance entered in a criminal case as a result of this order 

shall be excluded under the Speedy Trial Act, 18 U.S.C. § 3161(h)(7)(A), as the court finds based 

on the recitals above that the ends of justice served by taking that action outweigh the interests of
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*xl4\
'•'s.the parties and the public in a speedy trial. Absent further order of the court or any individual15

judge, the period of exclusion shall be frorri March 17, 2020, to May 1, 2020. The court may
N**,__  - -  ---- -—•—

16

extend the period of exclusion in a subsequent order as evolving circumstances warrant.

5. Individual judges may continue to hold hearings, conferences and bench trials in the 

exercise of their discretion, including by teleconference or videoconference, consistent with this

17

18

19

20 order.

6. Criminal matters before Magistrate Judges, such as initial appearances, arraignments, 

detention hearings and the issuance of search warrants, shall continue to take place in the ordinary 

course, subject to the parties’ established ability to seek continuances or, as allowed by law, the 

holding of telephonic or videoconference appearances.

7. The Bankruptcy Court, Clerk’s Office, Probation Office, Pretrial Services Office and all 

other court services shall remain open pending further order of the court, although the method of 

providing services may be modified to account for COVID-19 and attendant public health 

advisories.
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8. This order does not affect grand juries, which are convened by the U.S. Attorney and 

shall continue to meet as scheduled by his office.

9. This order may be modified, expanded or superseded at any time to account for the 

developing nature of the COVED-19 public health emergency.
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5 IT IS SO ORDERED.

6 DATED: March 16, 2020.
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(A8 y Jc t.
CHIEBtl STATES DISTRICT JUDGE9
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FILED
April 17, 2020

CLERK, U.S. DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

GENERAL ORDERNO. 617)IN RE:
)
)EXTENDING TEMPORARY 

RESTRICTIONS ON COURTHOUSE ) 
ACCESS AND IN COURT HEARINGS )

WHEREAS, the court previously has issued General Orders addressing the national, 

regional and local public health emergency posed by the coronavirus (COVTD-19) outbreak by 

continuing all trials and closing its courthouses to the public until May 1,2020;

WHEREAS, since the issuance of the court’s prior orders circumstances related to the 

outbreak have continued to evolve, with state and local public agencies instituting still further 

enhanced measures to manage the spread of the virus and limit the potential for the illness and 

death it can cause;

WHEREAS, this week the President of the United States has announced federal 

guidelines for reopening the economy, while at the same time deferring to governors to 

determine when states will resume normal operations;

WHEREAS, this week the Governor of California has outlined six steps for reopening 

public and private sector operations and lifting restrictions in place throughout the state, without 

providing a definite date by which restrictions will be lifted;

AND WHEREAS, the Judges of the United States District Court for the Eastern District 

of California, in consultation with the Clerk of Court, continue to closely monitor developments 

and balance the various interests implicated by the COVTD-19 outbreak and the court’s response

1



to the outbreak, including: the health of jurors, witnesses, parties, attorneys, the public whom it is 

our privilege to serve, Clerk’s Office and all court staff, Probation and Pretrial Services staff, 

chambers staff and judges; the constitutional rights of criminal defendants and other parties; and 

the public’s interest in, and the court’s duty to ensure, the effective and expeditious 

administration of justice;

NOW THEREFORE, in light of the best information available to the Judges of the 

Eastern District of California at this time, effective immediately through June 1,2020,1 hereby 

issue the following Order on behalf of the Court to supplement the prior orders issued on March 

12,17,18 and 30,2020, with the findings relied on in those orders incorporated in full herein:

1. In light of the current coronavirus (COYID-19) outbreak, all courthouses of the United 

States District Court for the Eastern District of California'shall remain closed to the public. Only 

persons having official court business as authorized by a Judge of the District Court or the 

Bankruptcy Court, or a healthy building tenant having official business on behalf of a tenant 

agency, may enter courthouse property. This order applies to the following divisional locations:

(1) The Robert T. Matsui United States Courthouse, 5011 Street, Sacramento;

(2) The Robert E. Coyle United States Courthouse, 2500 Tulare Street, Fresno;

(3) The Redding Federal Courthouse, 2986 Bechelli Lane, Redding;

(4) The Bakersfield Federal Courthouse, 510 19th Street, Bakersfield;

(5) The Yosemite Federal Courthouse, 9004 Castle Cliff Court, Yosemite; and

(6) Tne Modesto U.S. Bankruptcy Court, 12001 Street, Second Floor, Modesto.

2. The court will not call in jurors for service in civil or criminal jury trials until June 15, 

2020, at the earliest, if courthouses reopen to the public on June 1,2020. All civil and criminal 

jury trials in the Eastern District of California scheduled to begin before June 15,2020 

further continued pending further order of the court.

3. All of the court’s civil matters will be decided on the papers, or if the assigned Judge 

believes a hearing is necessary, the hearing will be by telephone or videoconference. This applies

are
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FILED
May 13;:2020

CLERK, U.S. DISTRICT COURT 
EASTERN DISTRICT OF CALIFORNIA

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

GENERAL ORDER NO. 618)IN RE:
)

FURTHER EXTENDING TEMPORARY ) 
RESTRICTIONS ON COURTHOUSE ) 
ACCESS AND IN COURT HEARINGS ) 
UNTIL FURTHER NOTICE )

WHEREAS, the court previously has issued General Orders addressing the national, 

regional and local public health emergency posed by the coronavirus (COVID-19) outbreak by 

continuing all trials and closing its courthouses to the public until June 1,2020;

WHEREAS, since issuance of the court’s prior orders, the President of the United States 

has provided guidelines for reopening public institutions, businesses and the economy generally, 

accompanied by proposed gating criteria for states or regions to satisfy before proceeding to a 

phased resumption of services and operations;

WHEREAS, the Governor of California has announced that the statewide stay home 

order he issued on March 19,2020 remains in effect until further notice, with modifications as of 

May 8 and 12 effecting a gradual reopening of lower-risk workplaces, with further reopening 

subject to compliance with defined readiness criteria;

WHEREAS, many of the 34 counties within the Eastern District of California continue to 

maintain local public health orders supplementing the State of California’s stay home order and 

requiring measures to manage the spread of the virus and limit the potential for the illness and 

death it can cause;



AND WHEREAS, the Judges of the United States District Court for the Eastern District 

of California, in consultation with the Clerk of Court, continue to closely monitor developments 

and balance the various interests implicated by the COYID-19 outbreak and the court s response 

to the outbreak, including: the health of jurors, witnesses, parties, attorneys, the public whom it is 

our privilege to serve, Clerk’s Office and all court staff, Probation and Pretrial Services staff, 

chambers staff and judges; the constitutional rights of criminal defendants and other parties; and 

the public’s interest in, and the court’s duty to ensure, the effective and expeditious 

administration of justice;

NOW THEREFORE, in light of the best information available to the Judges of the 

Eastern District of California at this time, until further notice, on behalf of the Court, I hereby 

issue the following Order superseding the prior General Order issued on April 17, 2020:

1. In light of the ongoing coronavirus (COVID-19) pandemic, all courthouses of the 

United States District Court for the Eastern District of California shall remain closed to the 

public. Only persons having official court business as authorized by a Judge of the District Court 

or the Bankruptcy Court, or a healthy building tenant having official business on behalf of a 

tenant agency, may enter courthouse property. This order applies to the following divisional

locations:
(1) The Robert T. Matsui United States Courthouse, 5011 Street, Sacramento;

(2) The Robert E. Coyle United States Courthouse,.2500 Tulare Street, Fresno;

(3) The Redding Federal Courthouse,-2986 Beckelli Lane, Redding;

(4) The Bakersfield Federal Courthouse, 510 19th Street, Bakersfield;

(5) The Yosemite Federal Courthouse, 9004 Castle Cliff Court, Yosemite; and

(6) The Modesto U.S. Bankruptcy Court, 12001 Street, Second Floor, Modesto.

2. The court will not call in jurors for service in civil or criminal jury trials until further

notice.



3. All of the court’s civil matters will continue to be decided on the papers, or if the 

assigned Judge believes a hearing is necessary, the hearing will be by telephone or 

videoconference. This applies to all matters including motion hearings, case management 

conferences, pretrial conferences and settlement conferences.

4. In civil matters and bankruptcy matters in which parties represent themselves (pro se 

litigants), those parties are strongly encouraged to file documents by mail. For those unable to 

file by mail the court is providing drop boxes for filing inside the entrances to the Sacramento, 

Fresno mid Modesto courthouses, where Clerk’s Offices otherwise previously have accepted 

hand-delivered pro se filings.

5. In the court’s criminal matters all initial appearances, arraignments and other essential 

proceedings will continue to be held before the duty Magistrate Judges, unless the parties agree 

to continue them; to the full extent possible matters that are maintained on calendar shall be 

conducted by telephone or video conference as provided by General Order 614, which remains in 

effect.

6. In criminal cases before the District Judges, the assigned District Judge may exercise 

his or her authority to continue matters, excluding time under the Speedy Trial Act with 

reference to the court’s prior General Order 611 issued on March 17,2020, the court’s 

subsequent declaration of a judicial emergency based on 18 U.S.C. § 3174, and the Ninth Circuit 

Judicial Council’s Order of April 16,2020 continuing this court’s judicial emergency for an 

additional one-year period and suspending the time limits of 18 U.S.C. § 3161(c) until May 2, 

2021, with additional findings to support the exclusion in the Judge’s discretion; if any criminal 

matters are maintained on calendar, to the full extent possible they shall be conducted by 

telephone or video conference, also as provided by General Order 614.

7. Any Judge may order case-by-case exceptions to any of the above numbered 

provisions at the discretion of that Judge or upon the request of counsel, after consultation with 

counsel and the Clerk of the Court to the extent such an order will impact court staff and 

operations.

aX. I®



ITIS SO ORDERED.

DATED: May 13,2020.
FOR THE COURT:

KIMBHRO J. MUELLER.
CHIEFjtolED STATES DISTRICT JUDGE 
EASTERN DISTRICT OF CALIFORNIA

EHIKS
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Civil Procedure > Class Actions > Prerequisites > Adequacy of Representation
Holly W. BAUMAN et al., Petitioners, v. UNITED STATES DISTRICT COURT, Respondent, Union Oil 

Company, Real Party in Interest
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

557 F.2d 650; 1977 U.S. App. LEXIS 12609; 15 Fair Empl. Prac. Cas. (BNA) 279; 14 Empi. Prac. Dec. (CCH) 
P7700; 23 Fed. R. Serv. 2d (Callaghan) 990 

No. 76-2156  July 1,1977

In the conduct of actions to which this rule applies, the court may make appropriate orders requiring, for the 
protection of the members of the class or otherwise for the fair conduct of the action, that notice be given in such 
manner as the court may direct to some or all of the members of any step In the action, or of the opportunity of 
members to signify whether they consider the representation fair and adequate, to intervene and present claims 
or defenses, or otherwise to come into the action. Fed. R. Civ. P. 22(d)(2).

Civil Procedure > Remedies > Writs > General OverviewEditorial Information: Prior History

The remedy of mandamus is a drastic one, to be involved only in extraordinary situations. Only exceptional 
circumstances amounting to a judicial usurpation of power will justify the invocation of this extraordinary remedy.

{1977 U.S. App. LEXIS 1) Petition for Writ of Mandamus from the United States District Court for the Northern 
District of California, Hon. Samuel Conti, U.S. District Judge.

Civil Procedure > Remedies > Writs > General Overview
vanDisposition:
GuCivil Procedure > Remedies > Writs > Common Law Writs > MandamusWRIT DENIED.

There are five specific guidelines in determining a party’s entitlement to mandamus relief: (1) The party seeking 
the writ has no other adequate means, such as a direct appeal, to attain the relief he or she desires. (2) The 
petitioner will be damaged or prejudiced in a way not correctable on appeal. (3) The district court's order is clearly 
erroneous as a matter of law. (4) The district court's order is an oft-repeated error, or manifests a persistent 
disregard of the federal rules. (5) The district court’s order raises new and important problems, or issues of law of 
first impression.

Counsel Mary C. Dunlap, Attorney, San Francisco, California, for Petitioners. 
U.S. Attorney, San Francisco, California, for Respondents.

Judges: Hufstedler, Goodwin and Wallace, Circuit Judges. Hufstedler, Circuit Judge, specially concurring.

CASE SUMMARY
Civil Procedure > Remedies > Writs > General Overview

PROCEDURAL POSTURE: Petitioner class representatives sought a writ of mandamus commanding 
respondent, United States District Court for the Northern District of California (trial court), to delete from its order 
conditionally certifying the class provisions which permitted class members to opt out of the action for injunctive 
relief and required class members to opt in by making individualized allegations of discrimination in order to be 
represented.Petition for a writ of mandamus was denied, because class representatives failed to show that their 
right to a writ was clear and indisputable where they could appeal trial court's order and if trial court had erred, its 
error was anything but clear.

9]
The availability of direct appeal weighs strongly against a grant of mandamus.

Civil Procedure > Remedies > Writs > General Overview

Civil Procedure > Remedies > Writs > Common Law Writs > Mandamus

OVERVIEW: The class representatives filed a motion for class certification in their action alleging sex 
discrimination in real party in interest employer’s employment practices. The trial court issued an order which 
conditionally certified the class. The class representatives sought a writ of mandamus commanding the trial court 
to delete provisions that permitted class members to opt out of the action for injunctive relief, and required them to 
opt in by making individualized allegations of discrimination. The court denied the petition, because the class 
representatives failed to show that their right was clear and indisputable. It reasoned that: (1) the class 
representatives might be able to appeal the order directly; (2) requiring the class representatives to appeal would 
not result in irreparable damage; (3) if the trial court's order contained error, given a split in authority on opt-out 
provisions, it was anything but clear error; (4) there had been no showing of persistent disregard of the federal 
rules; and (5) even if the court assumed that the opt-out provisions raised new and important problems and issues 
of first impression, review then would have been unwise and premature.

A mandamus petitioner must satisfy the burden of showing that his right to issuance of the writ is clear and 
indisputable.

Civil Procedure > Remedies > Writs > General Overview

Civil Procedure > Class Actions > Notices

Any injury occasioned by an order of the district court which effectively reduces the size of a certified class may 
be corrected on appeal after a final judgment and hence is not irreparable.

Civil Procedure > Remedies > Writs > General OverviewOUTCOME: The court denied the petition for a writ of mandamus, because the class representatives failed to 
show that their right was clear and indisputable. The court reasoned that they could appeal the trial court's order 
directly; requiring appeal would not result in irreparable damage; the trial court's error, if any, was not clear error; 
there was no showing of persistent disregard of the rules; and review then would have been unwise and 
premature.

Civil Procedure > Class Actions > Appellate Review

The orderly and efficient administration of justice is not promoted by using the extraordinary writs to correct 
ordinary errors or to serve as an alternative to ordinary appeals. The writ is not to be used as a substitute for 
appeal even though hardship may result from delay and perhaps unnecessary trial.LexisNexis Headnotes

Civil Procedure > Class Actions > Judicial Discretion Opinion
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plaintiffs of the pending actions. Direct appeal under section 1291 or section 1292 was not available to 
petitioners. Also, as we noted, the petitioners would be severely prejudiced In that they could not "be 
relieved [on appeal] of the burden of actions filed in response to such notice." Id. at 1076. Further, we 

characterized the trial judge's proposed action as "extraordinary" in that it was both novel and not
authorized by any rule.

Moore, Federal Practice para. 110.28, at 302. In addition, as the Supreme Court twice stated in Will, 
review by mandamus does not "run the gauntlet of reversible errors." Will v. United States, supra, 

389 U.S. at 98 n.6,104, 88 S. Ct at 275.

Although this admonitory language is helpful in framing the boundaries of section 1651 power, it 
serves at most only as a starting point in the effort to develop a specific framework which can assist 

when practical application of the generalities is required. Even more helpful in that task are the judicial 
directions discernible{1977 U.S. App. LEXIS 11} from an analysis of the cases dealing with mandamus. 

From those cases we have identified five specific guidelines: (1) The party seeking the writ has no 
other adequate means, such as a direct appeal, to attain the relief he or she desires. Kerr v. United 

States District Court, supra, 426 U.S. at 403,96 S. Ct. 2119; Roche v. Evaporated Milk Ass’/?., 3.11-U^ 
21, 26, 27-29, 63 S. Ct 938, 87 L. Ed. 1185 (1943); Arthur Young & Co. v. United States District Court, 
supra, 549 F.2d at 691-692: American Fid. Fire Ins. Co. v. United States District Court, §M.E2d..l3Il> 
1374 (9th Cir. 1976); Pan American World Airways, Inc. v. United States District Court, 52^.Od 1073, 
1076 (9th Cir. 1975); Kerr v. United States District Court, supra, 511 F.2d at 196: Belfer v. Pence, 4.35. 

F.2d 121f 123 (9th Cir. 1970). (2) The petitioner will be damaged or prejudiced in a way not correctable 
appeal. (This guideline Is closely related to the first.) Arthur Young & Co. v. United States District 

Court, supra, 549 F.2d at 691-692: Pan American World Airways, Inc. v. United States District Court, 
supra, 523 F.2d at l676:(1977 U.S. App. LEXIS 12} Kerr v. United States District Court, supra, SllE.Sd. 
at 196: Belfer v. Pence, supra, 435 F.2d at 123. (3) The district court's order is clearly erroneous as a 
matter {557 F.2d 655} of law. Arthur Young & Co. v. United States District Court, supra, 549f.,2d at 

691-692.692-697; Hartland v. Alaska Airlines, 544 F.2d 992 (9th Cir. 1976); Green v. Occidental 
Petroleum Corp., 541F,2dJ33(5 (9th Cir. 1976); Commercial Lighting Products, Inc. v. United States 

District Court, 537 F.2d 1078.1079 (9th Cir. 1976); Pan American World Airways, Inc. v. United States 
District Court, supra, 523 E2d at 1076, 1077-81; McDonnell Douglas Corp. v. United States District 

Court, 523 F.2d 1083 (9th Cir. 1975), cert. denied, 425 U.S. 911.96 S. Ct. 1506, 47 L. Ed. 2d 761 (1976);
Kerr v. United States District Court, supra, 511 F.2d at 196. (4) The district court's order is an oft- 

repeated error, or manifests a persistent disregard of the federal rules. LaBuy v. Howes Leather Co., 
supra, 352 U.S. at 255-60, 77 S. Ct. 309;{1977 U.S. App. LEXIS 13} McDonnell Douglas Corp. v. United 
States District Court, supra, 523 F.2d at 1087. (5) The district court's order raises new and important 

problems, or issues of law of first impression. Schlagenhauf v. Holder, 379 U.S. 104.111,85 S. Ct. 234, 
13 L. Ed. 24152 (1964); Pan American World Airways, Inc. v. United States District Court, supra, §23

F.2d at 1076.

, we ordered the trial
judge in an air crash case to vacate his certification of a class action under Rule 23(b)(1)(A) - (B) and 
(b)(2). We found the certification decision clearly wrong in light of a prior case. We also stated our 

awareness "that the district court has reached an identical decision in a prior case.... Repeated 
of this magnitude in applying the Federal Rules of Civil Procedure may be corrected by 

mandamus." Id. at 1087 (emphasis added, citations omitted).

In McDonnell Douglas Corp. v.

errors

{557 F.2d 656} In none of these four decisions did{1977 U.S. App. LEXIS 16} we grant mandamus on 
the basis of only one of the five guidelines listed above. Also, in none did we grant extraordinary relief 

where most of the guidelines pointed against such relief.
on

HI

After applying the five guidelines discussed above to the facts of the present case, we conclude that 
extraordinary reiief is not warranted here.

1. Does Bauman have other adequate means, such as a direct appeal, to attain the relief she desires

Bauman argues, citing Price v. Lucky Stores, Inc., 501 F,2d 1177 (9th Cir. 1974), that two portions of 
the district court's order are so onerous and damaging to the class action that the order amounts to a 

denial of class certification and Injunctive relief and that the order is therefore appealable under .2.8.
U.S.C. § 1292(a)(1). The offending portions of the order are those that direct that the class notice 

contain opt-out provisions and what Bauman characterizes as opt-in provisions, it is contended that 
because of Union Oil Company's allegedly retaliatory practices, and because of the class members' 
alleged lack of sophistication regarding and understanding of their rights, class members will either 

opt{1977 U.S. App. LEXIS 17} out or not opt in, thus providing a basis for decertification on numerosity 
grounds, with a resulting diminution in the scope of injunctive relief. 6

7
t̂

Although these guidelines are helpful, they of course do not always result in bright-line distinctions. 
First, the guidelines often raise questions of degree: How clear is it that the lower court's order is 

wrong as a matter of law? How severe will damage to the petitioner be if extraordinary reiief is 
withheld? Second, rarely if ever will a case arise where ali the guidelines point in the same direction or 

even where each guideline is relevant or applicable. The considerations are cumulative and proper 
disposition will often require a balancing of conflicting indicators. This last point is borne out by a 

review of four of the most recent Ninth Circuit cases granting extraordinary relief.

Because of our construction of the district court's order, see part III, 3 infra, we do not believe that the 
order will have the same damaging effect Bauman ascribes to it. But even if we were to accept her 

argument, this only leads her further{1977 U.S. App. LEXIS 18} away from her desired goal of 
demonstrating the prerequisites for extraordinary relief. The availability of a direct appeal would weigh 
strongly against a grant of mandamus. Moreover, even if the grant of an interlocutory appeal from the 
order is not a foregone conclusion, the possibility remains - for the very reasons Bauman herself sets 

forth -that a section 1292(a)(1) appeal may be available. That possibility, or uncertainty, regarding 
appealability militates against issuance of a writ here. The Supreme Court has repeatedly stated that a 

mandamus petitioner must "satisfy 'the burden of showing that [his] right to issuance of the writ is 
"clear and indisputable.""* Kerrv. United States District Court, supra, 426 U.S. at 403, 96 S. Ct. at 2124 

(citations omitted). This means that Bauman has the burden of showing that a section 1292(a)(1) 
appeal is not available. Because there is substantial uncertainty on that point, her right to the writ is 

anything but "clear and Indisputable," and accordingly she has failed to meet her burden. 7

In Green v. Occidental Petroleum Corp., supra, 541 F.2d 1335. the{1977 U.S. App. LEXIS 14} defendant 
successfutiy petitioned for mandamus to reverse certification of a class under Rule 23(b)(1). In 

granting the extraordinary relief, we noted that the class certification decision was not appealable 
under either 28 U.S.C. § 1291 or § 1292. Further, the district court's decision, as a matter of law, was 

quite clearly erroneous, and without extraordinary relief the petitioner would have been prejudiced by 
"erroneous notice and opt-out procedures."

In Hartland v. Alaska Airlines, supra, §443L243.92, we issued a writ of mandamus directing the district 
judge to release to the petitioners money they had previously been required to pay to a Plaintiffs’ 

Discovery Committee fund. The district judge's assumption of jurisdiction over the petitioners was 
ciearly erroneous and amounted to judicial usurpation of power. Regarding the question of finality, 

and hence appealability, the majority found the issue close and declined to resolve It, but a concurring 
member of the panel concluded that the petitioners ciearly had no avenue of appeal.

{1977 U.S. App. LEXIS 19} 2. Does the district court's order damage Bauman in a way not correctable
on appeal

This question requires analysis in two parts. The order of the district court - specifically that portion 
permitting class members to opt out - may have the effect of reducing the size of the class. 

Alternatively, if sufficient people opt out, it may have the effect of foreclosing class certification, in 
either case, we must determine whether the damage to Bauman arising from the order is correctable

on appeal.
In Pan American World Airways, Inc. v. United States District Court, supra, 523 F.2d 1073.(1977 U.S. 

App. LEXIS 15} we prohibited the district judge in an airline crash case from notifying potential
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31} member to state, In response to the class notice, that "while believing she has a claim against this 
defendant for discrimination on the basis of sex, [she] does not wish to be represented in this class by 
these plaintiffs...Because of explicit language in Rule 23, this particular portion of the order stands 
on surer legal footing than the balance of the order. Rule 23(d)(2) provides in part that the district court 
"may make appropriate orders ... requiring ... that notice be given in such manner as the court may 
direct to some or all members of... the opportunity of members to signify whether they consider the 

representation fair and adequate...(Emphasis added.) It would seem to be anything but an abuse of 
power, or a clear legal error, for the district court to do exactly what the federal rules state it may do. 
This portion of the order is facially unassailable. See Hoston v. United States Gypsum Co., 67 F.R.D.

650, 658 (E.D.La.1975).

The order does reveal, however, an intention on the part of the district judge to permit class members 
to opt out of a Rule 23(b)(2) class. While the question whether class members can opt out of a Rule 23 
(b)(2) action is open in this circuit, and even assuming, without deciding, that this would constitute the 

type of new and important issue that could be considered In a mandamus proceeding, it should be 
remembered that the present order reveals only an intention to permit opting out. As we noted when

, the district
judge may change his mind and not carry into effect any intention he may presently have to exclude 

class members, id. at 78. If the opting-out question is deemed sufficiently new and important to 
warrant mandamus review, that review may more appropriately be of the order actually excluding 

opting-out members (if such an order{1977 U.S. App. LEXIS 36} is ever made). Such a course would 
avoid the risk of reviewing unnecessarily and prematurely an Issue of first Impression. 15 See Arthur 

Young & Co. v. United States District Court, supra,

reviewing a somewhat similar order in Catena v.

We emphasize that our analysis of the district court's order is based on the following construction of 
that order: (1) Class members are permitted but not required to respond. (2) Nonresponding class 

member${1977 U.S. App. LEXIS 32} will not be excluded from the class. (3) Nonresponses will not be 
used to determine that the numerosity requirement has not been met. If the district court has other 
intentions than these, our analysis might be different and may lead to a finding of clear error. Our 

construction of the order, however, follows fairly from its language. Also, we believe it wise to adopt 
any fair reading of a district court order that enables us to avoid wielding the mandamus club.

IV

Our final task is to review the guidelines as they apply to the facts of this case and to determine in 
light of the guidelines whether our writ should issue. In doing so, we find that no close analysis Is 

required. We are not faced here with the more difficult task which would arise when some guidelines 
suggest one conclusion while others suggest the opposite, thereby requiring us to measure and 

balance. Here all five guidelines, when applied to the facts of this case, point substantially in the same 
direction. (1) (1977 U.S. App. LEXIS 37} Bauman may be able to appeal the order directly under 28. 

U.S.C. 61292(a)lll. Uncertainty on this point hinders, not helps, her position. (2) Requiring Bauman to 
appeal will not result in irreparable damage. (3) It Is not necessary for us to hold that the district 

court's order, when narrowly but fairly construed, is clearly erroneous. If the order contains error, it 
lies in the opt-out provisions, but given the split in authority on this issue, the error would be anything 

but the required clear error. (4) There has been no showing of a "persistent disregard of the federal 
rules," especially in light of the absence of any prior warnings to the district judge. (5) Finally, even if 

we were to assume that the opt-out provisions raise "new and important problems" and {557 F.2d 
662} "issues of first impression," review of those issues now would be unwise and premature.

4. Is the district court's order an oft-repeated error and does it therefore manifest a persistent 
disregard of the federal rules

Bauman argues that the present order Is part of a recurring pattern of similar and erroneous rulings by 
the same district judge and that therefore this case is within the scope of the principle articulated by 
the Supreme Court in LaBuy v. Howes Leather Co., supra, 352 U.S. at 257-60, 77 SI Ct. 309, and by us 
in McDonnell Douglas Corp. v. United States District Court, supra, 523 F.2d at 1087. As instances of 
prior similar and erroneous rulings by the district court, Bauman relies on two orders of the same 
judge that we reversed on appeal subsequent to{1977 U.S. App. LEXIS 33} the entry of the present 

order. Gay v. Waiters'and Dairy Lunchmen's Union, supra, 549 F,2d 1330. rev'g 10 FEP Cases (BNA) 
864 (N.D.Cal.1975); Roberts v. Golden Gate Disposal Co., No. 75-3114, 556 F.2d 588 (9th Cir. 1977).

m
*

3^Bauman's failure to meet her burden under the guideline analysis, coupled with the Supreme Court's 
direction requiring restraint in the use of extraordinary relief, clearly dictates our result. Bauman has ‘ 

failed to establish that her right to a writ of mandamus is "clear and Indisputable." Kerr v. United 
States District Court, supra, 426 U.S. at 403, 96 S. Ct. 2119.(1977 U.S. App. LEXIS 38}

We believe that the orders in Gay and Roberts, even though reversed on appeal, cannot be coupled 
with the present order to bring this case within the scope of LaBuy and McDonnell Douglas. Neither 

LaBuy nor McDonnell Douglas applied the "persistent disregard of the federal rules" concept to a 
district judge who had not received, prior to making the objectionable order, warning that such was 

erroneous. In LaBuy, the Supreme Court was careful to point out that the Seventh Circuit had warned 
its district judges against excessive use of reference to special masters for at least 17 years before 

judge LaBuy's improper reference. 352 U.S. at 257-58,77 S. Ct. 309. in McDonnell Douglas, we issued 
a writ of mandamus against a district judge who had certified a class under Rule 23(b)(1) after a 

decision of this court, La Mar v. H & B Novelty & Loan Co., 489 F.2d 461 (557 F.2d 661} (9th Cir. 1973), 
{1977 U.S. App. LEXIS 34} that rendered the certification clearly erroneous. 523 F.2d at 1085-87. Since 

neither we nor the Supreme Court has yet held that an order of the type being reviewed here is 
erroneous, and since, as noted above, there is a split of authority regarding the propriety of permitting 

class members to opt-out of Rule 23(b)(2) actions, the "persistent disregard" concept of LaBuy is 
simply not applicable in the present case.

WRIT DENIED.

Concur

Concur by: HUFSTEDLER 
HUFSTEDLER, Circuit Judge, specially concurring:

On the sole ground that petitioners have an alternative remedy to their petition for an extraordinary 
writ by way of an Interlocutory appeal, 1 concur in the majority's conclusion that mandamus is 

inappropriate. I cannot join in the rationale of the majority opinion because, in my view, it rests upon a 
mischaracterization of the order which is before us.

The majority construes Judge Conti's notice order as if it provided that class members who do not 
respond to the notice will not be excluded from the class and that nonresponses will not be used to 
decide that Fed.R.CIv.P. 2£(a)(1)'s numerosity requirement has not been met. The language of the 

order itself, together with Judge Conti's own explanation of his order, forbids that generous 
construction. Silence, or nonresponse, by members of the class means exclusion from the class. The 
order states, inter alia, that"... notice should include a provision that the member can opt out, if they 

so desire to opt out. If they want to stay in, then they should give a short statement of what the 
discrimination against them has been.” Judge Contl{197? U.S. App. LEXIS 39} admits to this 

interpretation of his order in his own explanation of the order:

5. Does the district court's order raise issues of first impression and create new and important
problems

As noted above, this petition does not raise the issue whether a district judge may use his Rule 23(d) 
(2) power as an aid in determining satisfaction of Rule 23(a) requirements. Petitioners are objecting 
only to the way the district court is using that power in this particular case. The controversy here, 

therefore, is necessarily tied to the peculiar facts of this action and accordingly is of narrow scope. It 
does not begin to approach the magnitude of the issues raised by the district court's order in 

Schlagenhaufv. Holder, supra, 379 U.S. 104. 85 S. Ct. 234,13 L. Ed. 2d 152: (1) Does rule 35 of the 
Federal Rules of Civii{1977 U.S. App. LEXIS 35} Procedure violate the Constitution or the Enabling 

Act? (2) Does Rule 35 ever permit the mental or physical examination of a defendant? (3) What is the 
meaning of the terms "in controversy" and "good cause" in Rule 35? "... Any class member here who feels that there was even the remotest incident of sex
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under (b)(2), no notice would be required by Rule 23(c). Nevertheless, it pointed to its discretionary 
power under Rule 23(d)(2) and ordered notice of a type similar to that required by the district court in

the present case.

6

This argument can be clarified by reference to Price v. Lucky Stores, Inc., 501 F,2cUjI27. (9th Cir. 1974).
There we held that an order refusing to certify a Rule 23(b)(2) class seeking injunctive relief from 

violation of Title VII of the 1964 Civil Rights Act, 42 U.S.C. §$ 20Q0e et seq., was appealable. We stated 
that "the order is an appealable one under 28...U,S,C*.§ 1292(a)(1) because its effect is a 'denial of the 

broad injunctive relief which the plaintiffs sought on behalf of the class.” Id. at 1179 (emphasis
added).

These men and women deserve the right to know that a suit is underway, to choose to withdraw from 
it if they wish so to do. or to be represented by counsel of their own choosing. It is, therefore, the 

opinion of the court that notice, such as that set forth in Rule 23(c)(2), should be required whether this 
action is viewed as one arising under Rule 23(b)(2) or 23(b)(3).21 Fed.Rules Service 2d at 358

(emphasis added).7
14

Because of the peculiar elements of a section 1292(a)(1) appeal, see note 6 and accompanying text 
supra, Bauman faces a dilemma. Determination that no other means of relief is open to her may also 
constitute a determination that she is not entitled to the extraordinary relief of mandamus because of 

the absence of irreparable damage. Likewise with the converse.

The reasoning in Ostapowicz is similar to that in Walker, see note 13 supra. The court in 
Ostapowicz stated:

8 While defendant calls attention to the fact that plaintiffs complaint only sought to maintain a class 
action pursuant to Rule 23(b)(2) wherein notice is not required, this overlooks the fact that the court 
has determined that this class action is properly maintainable under both 23(b)(2) and 23(b)(3) as to 

which latter type of action notice is required under Rule 23(c)(3). Regardless of this the court has 
discretionary power to require notice under the provisions of Rule 23(d) and in our discretion we do 

require that such notice be given so that requirements of due process be satisfied and ail members of 
subclasses a [all present female employees], b [all past female employees] and d [all females who 
have sought and been denied employment because of sex discriminatory practices] be given an 

opportunity to join or opt out. 54 F.R.D. at 466 (emphasis added).

See note 6 supra.
9

Bauman makes a separate attack on that provision of the district court's order threatening to bind (i.e., 
exclude from relief) class members whose responses indicate a belief that no "discrimination on the 
basis of sex has been practiced against [them] by this defendant.” Bauman argues that this provision 
is contrary to an Important Title Vil principle: "There can be no prospective waiver of an employee’s 

rights under Title Vil." Alexander v. Gardner-Denver Co., 415 U.S. 36. 51,94 S. Ct. 1011,1021, 39L_EdL 
2d 147 (1974). A careful reading of Alexander, however, reveals a different meaning to "prospective 

■““JT' waiver" than that suggested by Bauman. The Court meant that an employee could not contractually 
waive his Title Vil rights to be free of employment discrimination In the same way he could, through a 
collective bargaining agreement, waive his right to strike or to engage in other activities protected by 
the National Labor Relations Act. Accordingly, under the district court’s order in the present case, a 
class member does not "prospectively waive" her Title VII rights within the meaning of Alexander. 
Rather, she accepts the same consequences faced by all employees who believe that they have no 

Title VII claim (whether, in fact, they do or not): she is eventually time barred from bringing a claim. 42
U£,CL&2mfi:5i(e).

15

By comparison, the order reviewed by mandamus in Schlagenhauf was one actually directing a wide- 
ranging physical and mental examination of the defendant. Thus in that case there was a need for 

immediate review in order to protect the interests of the defendant.
1

See Gay v. Waiters’ and Dairy Lunchmen's Union (9th Cir. 1977) 549„iF,2d .133Q, 1333 ("We believe that 
a trial court's discretion to determine whether a Title VII action shall proceed as a class action is 

limited by the Congressional purpose expressed in the Act. Employment discrimination based 
sex ... is by definition class discrimination.... Since the purpose of Title VII is to eliminate such 

class based discrimination, class actions are favored in Title VII actions for salutary policy reasons. 
Other circuits have considered the issue of class litigation of Title Vil claims and have reached the 

conclusions that class actions are consistent with the broad remedial purpose of Title VII." (footnote 
omitted).); Wetzel v. Liberty Mutual Ins. Co. (3d Cir. 1975) 508 F.2d 239,254 ("Suits brought by private 
employees are the cutting edge of the Title VII sword which Congress has fashioned to fight a major 
enemy to continuing progress ... in our nation, discrimination in employment.... Class actions ...

are powerful stimuli to enforce Title Vil. The imposition of notice and the ensuing costs often 
discourage such suits.... Therefore, we are reluctant to impose notice requirements ... for Title Vli(b) 

(2) actions unless Rule 23 so requires or unfairness will result to the parties."); Manual for Complex 
Litigation, 1 (Pt. 2) Moore's Federal Practice § 1.45, p. 47.(1976) ("... The requirement of 'opting-in' 

must, therefore, under Rule 23 as it is presently written, be regarded as a clear abuse of discretion.”); 
Miller, Problems of Giving Notice in Class Actions (1973) 58 F.R.D. 313, 325; 118 Cong.Rec. 4942 (1972) 

(remarks of Sen. Williams); Note, the Rule 23(b)(3) Class Action: An Empirical Study (1974) 62 
Geo.L.J. 1123,1149-50 ("... The opt in procedure was viewed as unfair in requiring uneducated ... or 

fearful class members to take affirmative action at an early stage in the litigation.... This partial 
solution would not solve another problem associated with an opt in device, described by an attorney 
who successfully prosecuted a Title Vil action. He pointed out that whenever a class is composed of 

employees, members are reluctant to take affirmative action early in the suit for fear of reprisals by the 
employer." (footnotes omitted).)

on ...

10

Bauman's attack on the order appears to proceed on the assumption that the notice must 
require members to respond and that inaction will result in exclusion from the class.

11

We make this conclusion here because the district court's order does not threaten exclusion for
nonresponse.

12

The court In Wetzel v. Liberty Mutual Ins. Co., 508 F.2d 239 (3d Cir.), cerf. denied, 421 U.S. 1011.95 S. 
Ct. 2415, 44. L,..id,_2d..6I9 (1975), provided the following reasoning for its view that Rule 23 does not 

permit members of a (b)(2) class to opt out:

Any resultant unfairness to the members of the [Rule 23(b)(2)] class [caused by the bar against opting 
out] was thought to be outweighed by the purposes behind class actions: eliminating the possibility of 

repetitious iitigation and providing small claimants with a means of obtaining redress for claims too 
small to justify individual iitigation. Id. at 249 (footnote omitted). See also id. at 252-53.

13
• ■.

In Walker, blacks claiming employment discrimination brought a Title VII class action. The court 
concluded that the suit was maintainable as a class action under either Rule 23(b)(2) or (b)(3) because 
both Injunctive relief and money damages were sought. The court noted that If the class were certified
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