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QUESTION(S) PRESENTED

i. Whether the United States Court of APpreals for Hhe Third Circott
abused s dnscre.hon 10 denjiny petitioner’s Writ of Prbcec\endo ad

Sudiciom of Moandomus o Otheroise.

~ % Whether feditioner 15 entiled +o +he. relief Souaht os the lexver appellade.
Court only have Jorisdichon of Appeals from ol fined decisions of
the diskict Coorts ot the Onited Statese A8 USC See. 1291,



LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.
[VT All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

TUHE UNITED STATES

RELATED CASES

Pursvant 4o Supreme Court Rule 1Y (DB, Peditioner sobmit +he
followins cases which ave direcHy related +o +his Pedition:
« UeS v Khalil Smith  Criminal No» i5-1%0

Mark Woads v. Sean Marler Cose Noe tb-V-5T6b
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Mark Woods v. Warden, Philadelphio. FDC.  Civil Now {1-10713




TABLE OF CONTENTS

OPINIONS BELOW.......ccovrmmssenrnnsnsssssssessns e A e, 1
JURISDICTION........cvcrevmmevsmmmmmssssssssssssssssssssssssssssssssssssassasnnns eteerrrereses s r st s st sasseraseees 2.
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED .......oveeeererereereenrns 3
STATEMENT OF THE CASE .............ovmiinierccsscnecsemensenensesne e 4
REASONS FOR GRANTING THE WRIT .......cccocovvinmriimncniienscinnsiesane et Jo— ¥
TCONCLUSION.......ooeetrtecteresseeeae st st s besssessas s sesssssssassssessesssessesssassssssssseneensessenes 1
INDEX TO. APPENDICES

APPENDIX A Court of APPea\s ORDER March 22,2021
APPENDIX B MoHon 40 Vocote December 19y 2021
APPENDIX c

APPENDIX D

APPENDIX E

APPENDIX F



TABLE OF AUTHRTTTES

Case‘s o o o Poﬂes -
A\)\D<)+ Pa&ﬂ_;_ o : ez
133 _s_e.r__;xzsl ) P
o BUﬁh Ve (;H—‘l O'C ?hl\ace\Phim o .
165 Fed. Appx. 343 (34 erp_lofi)c_w_-m@_ . o oo N/
_ Defense Distributed w AGNT, L
2020 Aep Lexis 26964 (3 Cit ) e o voeee o5
GFTG\O\S ve Provident fnnsumer D\S(‘ Co. . » ',
453 US S (1992 e oo e oo eeeoae T
Tn re Press Printers and Rublishers \nc. S ——
o Rad b0 Od Cin1926) e e e e e e e e wwee 5 |
10 re Sharon Steel Corporation,
U3_Fad 434_(3d Cir. ) _jft_Q)_@_M_*,.___@___u._,__g oo I
Ceith ve Nean four+ ,
B30 Rad &g,_(iifh_ﬁm_me)u__@_g_g__bwo__@ ¥
______ Kert ve U.S. District Court
VL 093 U971 e e e voaoooonoaeaos 5
Madden v. Myers, . | | .
10 Fad M Cie 19U e o e P »
_McCletlan_ v Carion,. | o _
UT 05 23 (1O e e o 0 oo ooe.s P

Porr v S,

55\ S 5}&“5@_4&_@__@_@_4“-0_*“_@__@*%4 .CS‘N © @ 5 ]
ROCW. ve EVaporated MUl Assn.,
5

B9 US 2L QM) e e v ,,,'g o8 o 9 e 4o s

\//




__~ _____ S ODDﬁLb\LLK" Gddmcm COrP Ve NOWQ

0 Fad 358 (3d Cir. [V10)_. _M_g_ I
, US Ne CC\HC)\CM : '

T3S Tad 80 (34 Cin 196Y) . . .

US . So\m—e_re\\\,_ e

DI F2d 10 (3 Cir200) e en ..° 1
DS w. SJronemcm

370 Fad 1O (3d Ci1998) o oo oo oo T

- \ernea v, Smee;\—

153 Tad 11 (3% Clo 98 . . . .

" (=% [¥) . e e ”I

Wil v. Calvect Fice \ns. Co., -

431 us c,,c,s(\‘m) S

Wil w.

339 US CTD (ﬂbﬂ oo ﬁ_w,_@_@_J&J%;_ﬁ ; oo wD

- S“'cﬂu“'e.i and Rules

__ﬁ_UMM_QSﬂJJ_M & 05 S oo o .8 0 G H o o

P
l%Uscsmkonllq“@aomoaacg_@nsﬁvae;»ag '3
lg US Q_Q_C_.%—D-ﬂ——ibi\ft._Eh_ma_.s_._e_wtz._-m_._o DB _ S o W _ o 6 L..@._._Ecl_.__--tl,
._WLLDSL*MDQ_%&U#Maa_a_@ @ @6 H_ O 0 O e & @ 1
Fed. R ter.?
RU‘& L‘ S Q). € P S . S S AT N Y - N S . S - @l & TR Qlo qg“
Ted e

12 Cb)(l) oot o o o =

P -8 & PA O L 3 [~ PL B 7 .. T WP 1Y lO

VI
Y L

v ¢




_.___\AJ Blackstone Commentaries on the. Lo of Znsland (/74).
_Thc Oxtord edition oy Wilfid Prest Cloit,)

Y e &2 e - € é

Vii




I

LN THE

_ SUPREME COURT OF. THE_UNTTED STATES

[ark \Woods, pro se. -

-~ UNITED STATES DISTRICT (OURT

Res pondent

ON PETTTION FOR WRIT OF CERTIORART. oM

THE UNTTED STATES (QURT OF APPELS
. FOR THE THIRD CTRCUIT |

S

e Peﬁjhoner_) Mark Woeds, Cespectfoly prom thad o

Wreit of Cerfiorari 1ss0e do ftesleam dhe Sudayment and caeder

.ok the United Stades Coort of Appeal s for +the. Third Circoit

_enterea in the above-entifled Proceedings on Macch 32, 20,

OPION. BELOW

-y

"he Third (Ircult endered s Nudament/order wobtheok

QA0_oPINION; and 1S odtnched hereto as  Appendix  A.
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JURISDICTION

[ﬁ For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was < .

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix.

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1). And
33 U-S.C. Seckion ib5!

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in '
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment v of 4he United Stades Constitoton Provides in parts

No Person shall be « .« « deprived of lite, liberdy, of Pro?erﬂ,w?+hou+

dUQ PFOC&%S O¥ ta&.&)@w «*?

Dvg . S.C. Section 1651 Provides: |
(N The Supreme Court and all courds estoblished by Act ot Comress Moy
ISSue all Writs necessary or appropricde in aid of their respective forisdicken

. ond ogrecable 1o the Usexes and principles of lawos
(b)Y AN altermnadive Wrif or rule nish mey be issved by o Justce e

Sudae of o. couet wohich has Surisdichion,

23 U.5.C. Seckion 2241 Provides in part:
- €Y Writs of hobeas COrpus Moy be gronted by the Sopreme. Courly any Justice therof,
-+hj district Courts and any Clreutt Judae wihin +heic fespective Jorisdickions, The
otder of a. cireuit Judae sh
all be e ' -
dishiot e " be ervered in the records of 4he. district coort of +he
¢redn the restraint Complained of is had, |

for 4rtal before Sane Court thereof; o<;
2) He 1S i custoc in vicldion of the Constitolion of laws of +recties of the Onited

g+&:‘ QS -5 6‘5



o Y.
o STATEMENTOFHECASE

T Qh—ho_ﬂagwaim&dadm on Apcil 23,2015 of _SQVQQ}ecﬂ Coonts

—_dlony with Severad othens for alleaed violations of TiHe (€
USC, sechions 1951,209,:924¢c) and &, and Title 21 U.S.C.
Section | Ccé .

g

00 May b, 200, o federal aend o tekomed o Ahirbyconnt
. Superseding indiciment chocaing . Petthoner, and an addiHon «>f
w._-wjgu:* Ohers, Lot alleaed violadions _of. TiHe 13 (1S.C. Sections ..

O, 1451, 219, DU _and 2, and Tile 21, J.3.C. ,Sﬁcﬂclonm__ .
41 L.

_On o ahaot October 27-30,201b, peditioner Fied_o. Habeas
Corpg_under Tite 22 _0.S.C. Section 224l

__On_November 1, 200, 4he district Couet aronted petitioner's moticn
_Jo_ﬂp_cgéd_m_éé_gﬁﬁgdmamQ$‘i§~moMon 4o reploce, then trial
____Couasel;, M. Drendan T Me Guigan.

_ On Decermber 29, 201k, o heacing wos held on pedstionec’s Habeas
_Corps under Tille A8 (LS.C. Section. 224l wwohich. uoas_summw*\\i denied
. __and_an_exdes was pn#ereAa

‘Oﬂ__llﬂﬂﬁ_:wﬂ@dﬁ%miﬂ@wm_o&&eﬁd 4o The. United
_ SToles CO\)V*S_Q{"A%QXSM_{OC&&Jh\Yd_LIFCUET)::_:UJQ._D ext day, he

_*Eug,d;\'he _same peMbion in the district Coort on the correct Form
__$for 2941 Petifions.
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____.,____Oﬂ_.*lam;ﬂ;_Q_Q_lﬂﬁ,ﬁkbe_C.oyﬁjmjgd 4—'ha+ petition; too. .
_(See. D.E.s bOSL066IR- and L11). o o

._.-___..._Oﬂ_-mjamm*Jl,*QO:'\’13 +he. United Shks___co.kbfﬁzid__zﬁ&ﬁc@'\.&_ for -
___The Third Cireuit docketed his appeal. .

M._hia._f\he_,..ﬂmﬂ%mq the_unlauful_criminal +riol Proceeded on__haveny
- .3), 201 wohich cesolted in_peditioner's Conviction on Apr) 0,
2017 ] L L L

~ On_ Moy 4,018, the United STades Courts of Apesls for The.

- Third Circoit enkered o Nodament denying Petifiones's appeal.

Dﬂ of cxbay\-_AUjpS“\' 5,013, petitioner appealed dhat Jodament 4o
this Court, bot was dented for —"f‘i\inﬁ ofter the doe date (of
o no_ o\t of hiz_own)d.

On_December 13, 2018, peditioner Siled o "Mokon 4o Vacote
_______ _Sudament b Conviction _and_do Dismiss_for want of L
____.__j_utjé.d.i..c;}.‘\Qn__.g&..Ahe_Aﬁ.al_aoug+~wgé_auis:mg&mu_b.iygs&;d g

of Sudisdichion_upon_filing_a_notice. of ageal.' (See
—— Molion _attached o3  Appendix R) -




-

Oﬂ of_abouk  danvary 2, 0, petitioner filed o motica in
+he_distcict Coort 4o temove. Standby counsel, Mre Brendan To ..
Me Golaan, ond_on_order. was_entered en Daonuary 15,019
—_den¥iny_Such mobon on the gronds of "Lack of orisdlicdion
_Pursvent 4o Federal Rules of Appelade. Srocedure “Ch).'
___;_L~S£Lé,_b, E. S, NQLHI LS50 _and 655 ). chue,ver; +hot Coort _has
___refosed 4o eater o "Sinal_decision_or "Order" oon Fhe _mctien
ot_1ssue_(enphasis).

00 o abeot Seplember L, 301, pelthicner Hled o 'Mokicndo
Compel" in the Ontted Stedes Coust of AfReals Sor The Third

~ Citedily which o tespense was due._on_ Sepleber 36, 2019,

_—*—wmgf_,wﬂb_.ieim wxas Hled.

AOH DC*’O‘b@(‘ ’1) QOﬂ; Marck A. B&rmm was_agpointed 4o
- (egresent Qetitioner on his direck agpeal, in_which his "Moton 4o
Compel" (s (efesred Yo him “for whatever aedion Consel

_ deemed aguoeriake. Cleacly, dhis (as after the fesponse dve.
dode...

—_On_April 10,2020 (Tten Now50), petitioner fkd. o "Moton
—Yof_Sommem Nacadind, which no ackon_uxs taken becanse

_Such _mohca_oas_$Hled Yot the hm&___ge:lﬂ:’aigﬂéc__m~£c€£€_—3§gi‘;d
bN_Coonsele An Order_wns entered _en Aol 14, AAOq

On Seplember 8,200 (DKt No. (D), peditioner's motien +o proceed
_ PO Se en diteck appeal g eranted by the UnHed Sdades Courk
of Mbeals foc The Thicd Ciccott.




M

T

__w_____D_Q;Q‘CJDM«J@Q&QQQ;--PaHHoher f1ied_a 'Motion for Acdion

on._Moken for Summary. Vacatina, !

Dﬂ QC:IQbef_S.Q+MQ,:\:h£_.UIﬁﬁd*Sb+€S Coort ot Appeals for.

_Ahe Third Circoit denied such metion Steding that " An Order
________ _uns_already_eantered_con Apil 14 2040, Yaking ao_action on +he.

Mokion for Summary Vocatiny as appellant was represented
ok the Mme 1t was fed.” ( See D.E. No 66) S

_w,‘_ﬁ_Qﬂ _____ 3@0 Uary.. D,S7LJ2_OQ| pehhoncr Filed a Mrit of Procedendo Ad.

Sudiciom_or Mandemus or_otherwise. agpeopriote. cemeds, in +he,

— _UD‘Hgd__S.ig_@i__CcML{ﬁQQJé\feeats for_the. Thfro\ Circol -h

. | | | . | ey
n_the Th?£diifcd}_£auria¥;A£Pﬁaiﬁ-x Peditioner asked tuo quesfions:

\ \/\W)erlher the issving of a. Wﬂi'_o?_ﬂcoaedmdo_ od Sudiciom or. |
Mandomus. o _otherise. aon agpropriode. femedy Sor-dhe_celiey dhed is

Souant:

;2, ._M\f\ejrhex;}ﬁﬁ-\'bﬂer is. ewh}lecL:b the. r_c\\eac Seuskk, as_4His.
Courtoniy hewe. Jocisdicion -of Appeals Srom ol $inel decisions

Of He district Courts of 4he United Shates, 13 U.S.C. sec 139).

Oﬂ , /\/\m*(h A, 200 the. United Stades Court of Appeals for The

___Thicd_Ciceutt deaied satd peition. (See Appendix A).




B

ieascms or ér chrme\ \he_ \AIﬂJr : | .

\ P@“H‘Hoﬂe,r‘ hos exhausted | odi QC\.QRUO:I'Q Means o ataia .
a.‘Hnal_decision” or “"oder on his 'Moton to Vacode s’
___from the District Courte

Ne. ik of Procedendo Ad. Sudiciom. wes. the eartiest

e femed for the cefusal or neslect of Nstice on the part of
the Courts.” See TN ge. Press Eﬂn:h@::s and Rublishers \oc., |
12 Fad Lo (3d Cir, 192 -

P

n_addition, "the remedy of mandemus is a.drastic one, Yo be. )
favoked only {n extraodineny Situations . ‘Kere vo WS b_:imd ]
~ Court, 1l US 3T,900. A916) (quotins Wil v WS, 399 US
. ~_~j0 35 ﬂ‘ﬂor/)) —n’ns Court_has_Consistent observed thet -H::Le___t.u_rT:Lmm__ﬁT
! has troditionaly_ been used. In the fedetal Court only Yo confine.
—on fafertor Coutt 4o o lawful exercise of 1¥s prescribed
Surisdicton ot Compel 1 do exercise the anthoriiy when it is
s dub o do 50." Td, Will, ot 35 (quoting Roche v bvagorated |
Milk Assn., D19 US 2 2b (143). " The power 4o s_s.sgu_e,‘ [the

Writ ] 1s_discretionary and_ i+ 13 sparinaly exercised.” See

Pace v U8, 350 US 513,520 (195b).

E\/@r Sinee.. CO(\SVCSS ficst Orsonized the, Fedggﬂjgdidg\\, n
1193, onl_final decisions of District Courks have been
____w@gegg\abxe%_&medjmﬁ_@s@eﬂonsj Defense Distributed .
| , 2020 U8 App Lexis 26364(>d (L) Quoting

____Abhm v Pegez, 159 S.CE 2305 (013)),
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ne. purpose. ot 4his dodrrme is_to frevent the -borden
exfense, and delay thot woauld  othecwise. accompany o

_ fule that outhorized piecemal revicws of variovs orders
___durins_an__onsoing Case.. |

e

_ﬂjAN&blng.&bne CQmmeﬁniameS“ _on_the law. of Ensland ’H
(1761)~ The. Oxford edition by Wiifrid_Prest (201L) " OF Privade

\I\WOF\’S.S 't he Salid’

i

Shall_ust mention Hwo_specles of injuries, which will Prpedy
fall nexw within cor imenediade Considerodions and_which are, either
...... _ &mégsﬁge;jsﬂddg.»:\f.d_bs_Lgn_iﬂiecigc_cguﬁz,ﬂnc&_.bg&_ym@@r
_ Coxaizooce of the Causes or, when souch inferior Court Fakes
Lpon_idselt 4o_examine o. canse. and_decide. the merits - woitheot
——any_lexal_authociby, ' -
_— ) The first ot these igjuries, fefusal-or Qealect of SosHee A — ..
__femedied either 4wt of Procedendo_od Sudiciom or of N
___Mandamus. A writ of procedendo ad Sudiciom,issves atof the
Lot of Choncery, where Yodses of ony Court do delay +he. Pacties;
for that they will ot sive. Yudament, either on the one side or the.
Other, Lhen 4hey oot So do_do. Ln this case a writ of Procedendo
ad udiciom Shall be_awarded, Commanding them 1n the King's name. Yo
__Proceed 4o Ndament, for that (If erroneous) may be get aside in
the caise of appeal, or by writ of ectar of False. Sudsment. .

Hé 'H‘\cn Xees b mendion "‘rhe_ \/\h’ It o¥ Mondamus,” anc\ Says i _Parts
“Th 15 Wtk 13 Acounded on sueaestion, by the_ coth_of the. acty
infured, oF his_own_ciant, and +he. denial oF ostice belows oo™




{O

-;ﬁ._;l_> T]ﬁ\_e“ojhex_jngurwhj‘;h_'is.._ﬂzbai-of_eﬂg:mghmen¥ ot

_Josisdicton, o calling_one Corom non Judice. 4o answer {0
@ Couct Aot hos-no lesal . Cognizance of  the Cause-,is dlko -

6. Sflevance., for_wohich the Common laww has erovided o

femedy ov_the ik of prohibition et

.__‘_;,Héfgg_&_.‘kbl_i_Cguse is_consistent with_+the inyories eaunciated. in

M Blackstone. Commentaries, as_petitioner tas Contended,

_____.__M..COQS‘iS"\gﬂ‘}’N}_%\O&* Ahe Districk Courd dook “Opon H—SQHC to

_EXomine _a._Cause, thad is, Pebibionec’s Criminal 4cial, "and

e decide. Yhe merts (otboot and leaal avthority Thid, AS Suc,h

Court waes "divested" of  JorisdicHon over such Arial proceadings,

This Lourts precedent and 4he Third Circoits precedent 18 -
Cleare Sece Grisas n. Provident Consumer Discount Co. M54

_____ s 5k, 5% (1982); Venen v. Suwed, 158 Ead 117,01 (3d Cir: 1985)

(avoting._ Grisgs, Sopra); Dush v. ¢ \‘\'\-\ of Philadelphia., 165 Fed.

Appx 34> (3d Cic. 2019); U v Santecelli, 929 Ead \0L(3d

;_._C ir. 2019 (quoting, @mggs Supra.).

l‘} 13 acknow! cdged }hcxh“cgr. liec proceedinas are Presomphvej\!

See. LS v Stonemon, 370 Fad 10}, 0L(3d Cie. H‘i?)(C{()o%nj\

______ (LS v Cacila, 323 Tad 130,184 (3d Cie 1963) (M the ercor most

%0 o the Aol _Gourts jurisdiction, thus cendecing the drial {4selt

wonolid ). The tecocd establishes that Such cequirement has. been

_Neks




i}

IS proposition is fucther f&ﬂ&)rce(\ by Ye Third Cireoit

________COQH'_;OE._AE%QLS fecent decision, amons o—&hg:34_u S,gg-lce\‘e/\h

SUPro. at \ObL.

) While_an appeal of the district Court's denial of 4he inttal

Habeas _Cgmgs_i,i_f_e_r\g)}&;;bo_ug@_vgg_&hQLC@gr}_lgg\cs_:pﬁgé}gﬁgqﬁ__m_

o becavse THlhe filiny of o aotice of oppeal is an event of

JorisdicHonal. sianttance = H_conters Yorisdichon. on +he. Court

ot _appeals and divests. the district Court of Ha Ceontrol over

__those aspects of dhe case fnvolved in the ogpeal. Griaas

Ve Provident Consomer Disc. Co., 453 08 56,58 (1930)..
._“__jhgta&)j:e_% the Pendency of the aippeal divests the disirick.

C;.L"\: of SortsAe o0 cas

o ,.,,ﬂ\e _district Couct unc)efSJroed_Hm 5300&¢ eoinciple " \enen

__~.~m___ys_§.m _Sggm*g&__\;\_;ﬁmwchog_ﬁmgmmr\r_q |

_ tor the abw__s:eggasonspc;_\z\\_ﬂ:\'_ai. Pjocedendgqcl ODdicion “Shall

__b@- awarded,” according to_ Justice W. Blackstones, o -

_LAH’éfﬂgitvcu+A Wit of Mandomous because pe,Hhoner S

__Clant Yo e wortt i M'Clear ond indizputable.

___-__jaﬂi_*COL)L:}:__hQ.;S___mc;d_e..__ﬁ_l_egt.ibg‘c_‘amgﬂg:kha_u@‘d@_&;ndiHons ‘.

. Jor_the 1asoonce of such el 1s M dhat the party Seeking isswonce

___OF the \ctt hove 0o other adequate. means 4o atain the relief
___he desires, and thok he. sedis® ‘he vorden of showins 4hat This]

fiant o 1sswonce. of the etk 12 clear and indispoleble Wil et 36
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/AS for_the first requirement, Petitionec Sooant o' finat decision’™
Or M'ordes as o motter of £t st instance, from the District
Coutts_Then lne £ied_a. " Moton +o Comeel' in the United . .

_ Stedes Court of Agpeals for the Third Ciccott, wonich a
fesponse. was due on_September b, A0, but no response was
filed. Then he filed o \Writ of Procedendo Ad_ Sudiciom._.

—_and/or Mandamus_or otherwsise in 4he United States Coor+

o OF Appeals. for.Ane Third Circuit, which was_denied. on.
Masen A, 20412 desplie -such procedoural gwme_\hﬁ?e,ﬁh ones
SHil has not (kH—omed the. celiet he. desires, that t3, o "'Hnal

. decision” _or. ﬁmdgﬁﬁim& moton. Se,c:oﬂd TFed. R Asp.

P H(b) provides. thot-"1£ defendant Himely makes any of
the follotwing mettons Gnder the Federol Rules of Criminal
Procedures, the notice of apeal from o Judement of Conviction
must be woithin 14 dans aftec the entey of dhe ocder disposing
ot the last such cemaining motion, o withia 14 deys._affer
the entry of the Yudement of convicton, Lsnichever feriod
ends loder. This_peonision applies to o Himely motions (1)
___for Jdament of. ~acauital _undec Rule a3 (i )-For Sn__Ne)

+rial_under. Rule 35 eoes (1D for Q&IQSA& _oof S0dement onder |
Rule Y. | |

1@%0«1&3 Praeﬁmcﬂoﬂjms act Possess the exact \ogo_e,\ of the.
wgb_m&moﬁ*\_ﬂi}-hweyggjﬁb_cglri_hq;pbsgm;dihg}__%he.._s:eseor:b.._~__a-.___'.__
ace Hiled wolth cases ta which 1 tiaamts filed Postivdament Motons:
_to "reconsider” Ao “Vacode ..M The lowes Concks hove almost
withoot esccephon treated these as Rule 59 riokens, eaacdless of
Fheir label.” Gr{a9s, 1d et 459 US 3 0. 1( 3. Macshall dissen%ns)(%%ns

Infec i, Somecthic k= Goldman (ore v Nowalk, 420 Fad §5t-59 (11710)),




13

1 n Nowalk, the defendant Eied o " Moton +o Vacete. the
____ria)l Cou¥'s order and Yo enter an_Order Soc ceh earina ond
. feconsidesodien.” That Couct said’ " His motion asked 4hat
___.__._ibke._cx, et e vacated and that the Court arant cehearing .
._;___.Qﬂd__C@B.SldﬁCQ}iQﬂ_@_-létﬁﬁﬁ_u_@h.,)j:}'_._wgsm.Q mobon 4o alter or
——amead._o._Sudeyment Lnder Rule. 53Ce), Fed. R. Cine P

_Here, pedifioner filed a "Motion to Vacate, Sudement of
_._Comvickion and o Dismiss for uant of_Surisdickon as the .
--,___Jﬂo\l_ourtgggs avtomadically Divested' of Durisdicton vpon
_Hlina_a Nolice. of appeal,’ which comports with Fed R.Cr P
G " Mokions Thot May_Be. Made at Any Time. A moben
___thok the _Court lacks 3ums<hc)non may e made. ok any_ e

________u__th,\f,__A_{Leﬂ.ggs,c__x_s _pendina..’

is_the e‘!UiVG\%_..&Q_ECAQ_R._.QLXLG.P_..,_S_OLb) meoHon for G)Udﬁmen‘l-

nokuith tencling the verdictea., Advisory Commitee Notes 1993
. Amendment Note to sdbdivision (b); then, a foctiori, Petitioner's

MoHon 15 eduivalent to o “MoHon that oy be filed. QA— any

HME 20o_tohile the case 1 Pendina;” o otherwise.

_The Federal Rules of Criminal _dnd_ Amﬂ\cﬁ&}fo_cgdores Sives
_-mPe—h&LOQer o it 4o file, such moton, By cefusing 4o role on Such
moHQﬂ to vacadte, the Aistdet court In the present canse Has 4
falled 4o exercise fts Sudicie)l fower, which in durnhas Yhe,
Yoteahial fo (nhibit +he lowoer aspelote Covrt's exercise ot




\q
. appellote. Jorisdickion, as_well as this Cout's _appellate.

urisdickion. ' T4 necessacily follows thod the district

Court_had a._duh_to _dispose of +thod molon, a_dudy inhecent
Tn_o Spdicial snstem wohich auacantees o conditionel Cank
to_an_ogpeal. The district couct falled to perform this duH.L_u"-
See. Tnre Sheron Steel Corporadion, 413 Fad 434,437 (3d
Cir1990) { acantins. Writ of Mondamus._on Rule_59¢) motion ).

AS in_the context of o Rule 59¢e) motien, inter alia, because,
_the district court refused +o enter o final corder on the
- Plesent mobion et 1330e; Hhere 13 no final _order from which
do_ofpeal. Fed. R. App. ® 4 Note 4o sobdivision (b)) prouvides that
Yo notice of omeal Hiled before the disposition of ony of the
_Postnial foilins motions becomes effective vpen dizposition of
the Motions . .. the amendment 18 consistent with the proposed
. omendment oF Rule. Hlad(H).! And Subdiision (od(4) stodes thedr .
. "QL The froposed amendment waxoold woke it clear thed after the £iling.
__of 4he seeafied vost iriul_motions; o Notice of aggeal Should
__awalt dispesition o the moHone.es I+ 000 be undesitodble. 1o
. Proceed wiith the appeal thnile the didrict Court has ‘pefore it
a_motion the oyranting of which wond Vacate. oxr alter the

_ Jdement oppesled Hrom. See e.s., Keith w Newacasek, 530
Tead 926 (34h Cite [T16)e0st

)

_Pelitioners M MoHon to Vacode ..o Compocts woith Soch

discrievion.
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In _addition Yo the Federal Rules OF Procedure. a%rdmox
Peritioner o cignt Yo file such moton, as o, madter of
due. process under e Sth amend. oF the (LS. Constit
ution, 'Some deloys are so latoleroble as 4o constitore. ..
o denial_of _due process .o o fallure oy the district
_ Court 4o_exercize 3udadiction, mav e, appropriate.

under Hose circomstances.” See Madden v Myecs ;1o
~Foad 1479 (3d Cir 1996) | |

_Under the_ Circumstances , the petitioner is entitled 4o relief..
The Al \Writs Act expressly_provides thot courts of aepeal
" Moy 1830e. Q\L.\N_\TJ:]:S__ﬂﬁ_CﬁQ_SsL\’_‘:LQQ.,QleP_r_Q.EYjQC\:QiG_oJd ot their
. fesgective SurisdicHons ..o o' 23 U.S.C. Sec. 1651 (a), The
district Coort's deseliction of duby to_dispese. of -
fetitioner's "Mokon to Nocote ...t for aimost theee Nears,
,______M__,____.Ld&ghqﬁﬁﬁc _potential o frostrate the lower appeliate.
Court's _abiliby to_reviern the districk Court's c\vSPoanon
of this 1ss0e, and this Couct's abilily 4o exercise
¥ _appellode Sunisdickion over the cauvse; Yoo, Therefore,
+the_arant. of o writ ocdering the district to cesowe.
pedifioners "Motion o Vacote o ae’ 13 Necassary in aid
of the lower_ aepellate Court's Jorisdiction and this
o Court's Suddsdicton. See \Nill v Cal Wect Fire Ins. Co., 437
US L5, bbl-bd A1) There can be no dovbt that where o

.,____d_lé:lt[j.(_.,i_CQ,.uf:l-_j?_ej_s_nsiﬁnlzlﬁ__qndwli.hmic®9&£g£05ﬁ +o
adiudicate o Case prapec_before th the court_of appeals

Mo 1ssve, the wrtt 'in_ocdes thad Ti¥] may exercise. the

Surisdiction of mMJMMQMOﬂ omitred),
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jﬂ Me Clellan w. CarbndFQﬁE 1&8.(!‘?“0},. +his_Court

Juoted 4 inter alla, Knickerbocker Ins. o, . Comsbdcg

b Mall, 258 270,..;

3 Tn that caose. the. Court Said” ' Tepeated dwéions

oF Hhis Cour4~ howve, _established the role. +Hhod this. -

Couct has DOLA)QC,:‘:QUAB_S_U{..%QJDMAMOS in_the.

QX&C.CL&Q__Q.EJ‘)’é,__c;geael\gi\ﬁ,-.;;.uﬁtédlgﬁQm_}_Q\‘J_d_._:\'ifl_qzh..ﬁfm__-_w..[,l-l-'- ommm

Wil lie 10 o _froper_case to direet o Subordinate.

Federal Court 4o Aeqdeﬁﬂo,ﬂogndxg caose. 1d_at 217 .
Us 230. o |

e

O be clear, petitioner 1S not Seekiney for Ahibs Court o

_ Mundertake +o Sm\ whed the decigion shall be, ot that there.

Sholl o one. 1d. S\O\n iy icanlyy o Favoralble ' final decision’

or "oxder oy dhe. bji‘.\’ﬂ_cﬁ-_ﬁa,zd-_ willl_cavse. pehHoner's.

Present direet appeal to become. moot thos Seins _50(’3.\00,\

fesences and econemy. On the other hand,; an_untauorable

decision_ by the District Cooct will triaaer 23 U.S.C.

Seckions Al and 1354, .and_aive both Courdd Same.

inziant on the \\\%-h"\zir Court's \eaal Ceasening i +his

_Cande.. 1N Qdd\\v\—\m A ol add tn the Cocrect S-\-cxnc\oxrd of

feaie ) do be. muo\(ecL
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
All Rishts reserved

bate: b ///202«‘




