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UNITED : : TATES DISTRICT COURT
SOUTHE’"’N DISTRICT OF FLORIDA

Case ~Io 2:19-cv- 14461 KMM
JOEL BARCELONA, - | .

Plaintiff,
V. '

M. ESCOTTO RODRIGUEZ, etal.,

Defendants. )
' ' 7 /

ORDER ON RE”ORT AND REC'OMMENDATIO>N
THIS CAUSE came before the Court upon Plaintiff Joel Barcelona’s (“Plaintiff’j
Amended Complaint pursuant to 42 "SC § 1983. (“Am. Compl.”) (ECF No. 9). The Court
referred the' matter to the Honorable I?.sette M. Reid, United States Magistrate Judge, who issuéd
a Report and Recommendation recox;;'.x_r‘nending that t;he Aménded Complaint be DISMISSE@:_;
(“R&R™) (ECF No. 10). Plaintiff ﬁle_- < Objections. (“ijs.”_) (ECF No. 13). The matter is now
ripe for review. As set forth below, tt - Court ADOPTS-"the R&R.! | B
The Court may accept, reje~t, or modify, in ‘whole or in p‘art, the ﬁrlldingsv or
recommg:ndations made by the magist ate judge. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3).
The Court “must determine de-novo ’i-"»f]y part of the-maéisirate judge’s'disﬁosiﬁon that has been - -
A properly objected to.” Fed. R. Civ. P. 72(b)(3) A de novo review is therefore required if a party |

files “a proper; specific objection” to - - factual finding contained in the report. Macort . Prem

' The Court adopts the R&R with tk following alterations: on page three, line six, the quoted \/
material should state, “to state a clair;, to relief that is plausible on its face.”; on page five, lines
fourteen to fifteen, the citation shoul:’ read, in part, “614 F.3d 1288, 1304”; and on page elght

lines nine to ten, the citation should re;d, “Danley v. Allen, 540 F.3d 1298, 1310 (11th Cir. 2008),
overruled in pari on other grounds ¢ "> Randall v. Scott, 610 F.3d 701 (11th Cir. 2010) (cmng
Goebert v. Lee Cty., 510 F.3d 1312, I 26 (llth Cir. 2007))”
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Inc., 208 F. App’x 781, 784 (11th Cir. 2006). “It is.cr;él'-fjeal that the objection be sufficiently

specific and not a general objection to the report” to warrayt de novo review. Id.

Plaintiff is incarcerated at Northwest Florida Rec--.\ptl_on.Center. Am. Compl. at 9. On

&

December 12, 2019, Plaintiff filed the Amended Complai_zg‘-‘.-;. See generally id. Therein, Plaintiff

alleges claims against three employees at Martin Correciional Institution, his former place of

_incarceration. See id. at 3. Specifically, Plaintiff alleges tt.> following: On September 16, 2019 at’
’ . ’ T XY : : :

9:00pm, Plaintiff and other inmates.at Martin .Correctionni Institution were ordered by Defendant

M. Escotto Rodriguez (“Rodriguez”) to return to their cell; before they were finished eating their

meals. (“Am. Compl. Decl.”’) (ECF No. 9-1) at 1. In resionse, the inmates refused to return to
their cells until they were finished eating. Id. Thereafter K sdriguez came to Plaintiff’s cell, where
to. Plaintiff had since returned, and o_rdered Plaintiff’ S Cel-_?-.__'mate to return to his cell, but his cell

%

mate refused. Id. Rodriguez again ordered his cell .ma_tei to return to his cell and his cell mate
“complied. Id. at 2. Nonetheless, Rodriguez “sprayed a dadly gas” on his cell mate, which “hit
the wall toward [Plalntlff’s] bed and hit [Plamuff’ s] face,” ,sultmg in Plaintiff suffermg shortness
of breath, eye pain, and other ailments. Id.
Plaintiff also alleges that after the incident, he ye1=d for a “medical emergency” but was

ignored by Defendant Officer Jean-Pierre (‘-‘Jean-Pierre.:"), and that subsequently Defendant

Captain Martin (“Martin™”) was made aware of the incidezit. Id. at 2-3.- Accordingly, Plaintiff

u

claims that Defendants violated his Eighth Amendment ng ats. Id.

On November 26, 2019, Plaintiff filed a MOthI) fc “Leave to Proceed In F orma Paupens
(ECF No. 4), which the Court granted, (ECF No. 6). _ﬂé}ecause Plaintiff is 1ncarcerated and
proceedmg in forma pauperts his Amended Complamt ) subJect to screening pursuant to 28
U,S.C. §§ 1915(e)(2)(B) and 1915A. R&R at 1. 1
' «

-

2
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As set forth in thé R&R, Maigi,-{:?.rgt'é judge Reid finds that Plaintiff’s Amended Complaint
fails to state a clalm See generally i:; z = F1rst Maglstrate Judge Reid finds that Plaintiff’s claim
against Rodrigdez for excessive "forcei!:falls to state a claim because (1) Plaintiff does not allege
facts supporting his conclusory stateié.r:*;.ents that Rodriguez’s actions were an “excessive use of '
deadly force” or that the spray was c?a:‘iadly; and (2) he fails to make the required showing of a
-ffsufficiently culpable state of mind” :»a_{e_cessary to meet the heightened standards of an excessii(e
force claim. I,d; at6. Second, Magistr::!;;;:te Judge Reid finds,that Plaintiff’s claim for excessive force
againsi Martin fails beceuse Martin w:3 not invelved in the incident and was’only ihformed of the
incident after the fact. Id.v at 7. Furthe-r, Magistrate Judge Reid finds that Plaintiff’s claim against
* Martin for supervisory liability fails because Plaintiff does not allege facts showing a causal
connection between Martin and the incféﬁient. Id. Third, Magistréte Judge Reid finds that Plaintiff’s
claim fdr excessive force. againsf J ead«??ié‘rre fails because he was not involved in the deploymeht
of the spray. Id. at 8. Further, Mag1 trate Judge Reid finds that Plaintiff’s cla1m for deliberate
1nd1fference against Jean-Pierre also f Js because Plaintiff does not articulate any theory or facts
" demonstrating causation between Jeat: Pierre’s action and an injury to Plaintiff. Id. Accordingly,
_' MagiStrate Judge Reid recommends t.hj‘:it'the Court dismiss the Amended Complaint. Id. at 9. This
Court agrees |
| Plal'mff’s ObJectlons cods1st C by new arguments based on addmonal facts not alleged in the
Amended Complaint, general objectiz 25 to the R&R, and rehashing of arguments that M'agistfate
Judge Reid already addressed ‘which e improper objections not warranting de novo review. See
Williams v. McNeil, 557 F.3d 1287 792 (11th Cir. 2009) (“[A] district court has discretion to
decline to consider a party’s argument’f'?/,hen that argument was not first presented to the magistrate -

judge.”); Macort, 208 F. App’x at 78: . Marlite, Inc. v. Eckenrod, No. 10-23641-CIV, 2012 WL

a
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v
3614212, at *2 (S.D. Fla. Aug. 21, 2012) (finding that otjé_ctions that are nothing more than a
rehashing of arguments presented in the original papers ét-;;ﬁ:{aijmpropér). The;efore, the C;ourt need
not conduct a de novo feview of the R&R. , _ o
Nonetheless, even if the Court were to consider te new arguments based on additional.

facts that Plaintiff asserts in the Objections, Plaintiff’s aiegations fails to state a claim. First,
. ¢

. Plaintiff states in the Objections that his cell mate did not re:ist and that after Plaintiff was sprayed,

- Plaintiff was left in a small, poorly ventilated cell for more
v : ST

_than an_h_our‘witho‘ut being al_lowed to
: decontaminate. See Objs. at 8." A claim of excessivé forq"; under the Eighth Amendment’s cr;lel
and unusual punishment clause “requires a two-prong W:}:ﬁl__lowing: an objective showing of a
deprivation or injury that is ‘sufficiently serious’ to COﬁstfl.;ﬁte a denial of the ‘minimal civilized
measure of life’s necessities’ and a subjective showing that the official had a ‘sufficiently culpable
state of mind.”” Thomas v. Bryqnt, 614 F73d 1288, 130'15;(1‘1th Cir. 2010) (quoting‘Farmer:_ v
Brennan, 511 U.S. 825, 834 (1994)). “Excessivc—for’c&i; .claims . . . Tequire a sﬁowing of a
heightened mental state--that the defendants applied for;c;..'_-;:‘maliciously and sadistically fof the
very purpose of causing_ harm.”’ Id. (citing Wilson v. Se;;{:ss_r, 501 U.S. 294, 302 (1991)) (internal
citations omitted). Even if the Plaintiff’s allegatiqns coulé state a claim as to the objecgtiye prong,
Plaintiff .}fails to ailege that any Defendanf had a sufflic-:{_ently cpfpable state of mind because
'F'lgintiff alieges Defendants did not l;now that Plaintiff W;'é.’:icalling for help due to being sprayed.
See Objs. at 4. Thcrgfore, Plaintiff’s clgim of excessive for\e fails to state a élaim _even_gonsidering

the additional facts. |
Second, Plaintiff alleges that D_eféndants depmirtj the inmates, including ?laintiff, of

“basic human needs, such as food,” in violation of the Elg‘{th Amendment. Objs. at 1. To state a
- ) ) ‘ A . .

claim for an Eighth Amendment violation, a plaintiff m gtfsaﬁsfy an objective and subjective
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component. See Chandler v. Crosby,,li?’79 F.3d 1278, 1288-1290 (11th Cir. 2004). First, under
the “object'i've c.ompon.ent,” a prisbher'-;_é'zglust prove that the COndition he complains of is sufﬁciently
serious to violate the Eighth Amendr__,ﬁj%.:m. 1. at 1289 (citing Hudson v. McMillian, 503 U.S. 18
(1992)). The challenged condition mu1 be “extreme.” Id. (citihgl'Hudson, 503 U.S. at9). Second,
the prisoner must show that the defenc 2nt prison officials “acted with a sufficiently culpable state
-of mind” with regard to the cenditiozlf at issue. Id. (citing Hudson, 503 U.S. at 8). The li)roper
~ - standard is deliberate indifference. Vlson, SQI U.S. at 303. '_Althougﬁ Plaintiff all'eges that the
Defendants deprived him and other th: inmates of finishing a meal on the evening of the i'ncideﬁt,
deprivatien of one meal does not riﬁ':_a to level of a constitutional violation. See Johnson_ V.
Merrima;, No. 1:13—cv—00087—M'P——:_- RJ, 2015 WL 1409529, at *4 (N.D. Fla. Mar. 26, 2015)
(citing cases) (“The failure to serve [a ljfew meals is not sufficiently severe to rise to the leilel ofa
constitutional violation.”). Furfhef, ﬁ?iaintiff does not allege thet Defendants had tﬁe requisite |
“sufficiently capable state of mind as te any deprivation. Therefore, Plaintiff’s Eighth
Amendment claim for depﬁvirig Plaiﬁf%ff of food or other basic human needs fails to state a claim.
 Third, Plaintiff alleges that Dr-:%:ﬁ:endants were deliberately indifferent to Plaintiff’s serious -
medical needs because they did not re]pond to his calls:'fbr.help after he was sprayed. Objs. at 4.
To plead deliberate indifference“'a.%:'Iileiintiff must show: (I) a serious medical need; (2) the
defendants’ dehberate 1nd1fference tc ﬂat need; e;nd 3) causatlon between that 1nd1fference and
the plalntlff’ s injury.” Danley v. Alle 540 F.3d 1298, 1310 (11th Cir. 2008), overruled in part
on other grounds by Randall v. Scott wlO F.3d 701 (11th Cir. 2010) (cmng Goebert v. Lee Cty.,
510 F.3d 1312 1326 (1 1th Cir. 2( )7)) Deliberate indifference has three components: (1)

subJectlve knowledge of a risk of ser sus harm; (2) disregard of that risk; (3) by conduct that is -

more than mere negligence. McEll;g,_;_;_t v. Foley, 182 F.3d 1248, 1255 (11th Cir. 1999). Here,

i 5
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Plaintiff alleges that Defendants did not know that Plaint. 'f was calling for help because he had
been sprayed. Objs. at 4. Therefore acceptlng Plaintiff’s : legatlons as true, Defendants were not
deliberately indifferent and Plaintiff’s claim against Defe;;v _‘;ams for deliberate 1ndﬂe;§;ce ;‘aﬂs to,:
stete a claim even considering tl.le_‘ eddiﬁOnal facts in the C ;vjections. ? |
Because the Court previously granted Plaintiff le '-("ve to file an amended complaint, see
‘ (ECF No. 7), and Plaintiff’s allegations fail to state a “iaim even if the Court cons_ideljs the
" additional facts Plaintiff sets forth in his ~Objections, ﬂilrther ‘amendment of the Amended
4 Complainf is futile. Therefore, dismissal of this case w1m prejﬁdice is appropriate.A Sée Hall v.
United Ins. Co. of Am., 367 F.3d 1255, 1263 (11th Cir. 2(?4) (citation omitted) (“The law in this
Circuit is clear that ‘a district court may properly deny le:r-l"?./e to amend the complaint under Rule
15(a) when such amendment would be futile.””).
UPON CONSIDERATION of the Motion, the per: nent portions of the record, and being
otherwise fully advised in the premises, it is hereby ORDERED AND ADJUDGED that
‘Magistrate Judge Reid’s R&R (ECF No. 10) is ADOPTEL: and Plaintiff’s Complaint (ECF No. 9)
is DISMISSED WITH PREJUbICE. The Clerk of the Curt is instructed to CLOSE this case.
All pending motions, if any, are DENIED AS MOOT. - -
DONE AND ORDERED in Chambers at Miami, k ‘_:..grida, this 10th day of April, 2020.
- K. MICEAEL MOORE
UNITEL=3TATES CHIEF DISTRICT JUDGE
T _

L
c: All counsel of record ' 0.
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- UNITED STATES DISTRICT COURT Qg/ﬁ

HMATE hiTiaLs

FOR THE _SO_LITH ER”N DISTRICT OF FLORIDA

JOEL BARCELONA
PIainti.ff/Appellee,

v o - CASENO: 2:19_ e~ 149461 Kt

M. E. P\ODlZlG:UEZ &Ta'..
Defendant/Appellant :

NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN, that \TOE.L EDA ILC.F_LD NA the

Plaunher in the above nameg tase, hereby appeal to the United States Court

of Appeals for the Eleventh Circuit () from the final judgment (_) from an order (descrive
oo _DISMISSED THE CASE

en_tered in this action on the 10 day of April ; 2"0020_. .

CERTIFICATE OF SERVICE
I CERTIFY that a true and correct copy of the foregomg Notlce of Appeal has
been placed mto the hands of lnstltutlonal staff at Notthwest Florida Receptlon Center

for.delivery byUS mail to: | HE .UH/‘/'ECJI_S‘IZ'?’ES D/57l/Udj' QDWL‘IL Fore
THE SouTHERN Distruat of Florida. Orrice o5 e Clenk —
 m. 809 doo N Miami Kenue , Midmy, Flonda 33128

A this 13T day of - f773Y 2020 . - '




UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

David . Smith For rules and forms visit

" Clerk of Court www.call.uscourts.gov

August 28, 2020

MEMORANDUM TO COUNSEL OR PARTIES

- Appeal Number: 20-11760-GG
Case Style: Joel Barcelona v. M. Rodriguez, et al
District Court Docket No: 2:19-cv-14461-KMM

Eleventh Circuit Rule 31-1 requires that APPELLANT'S BRIEF BE SERVED AND FILED
ON OR BEFORE October 7, 2020. INCARCERATED PRO SE PARTIES ARE NOT
REQUIRED TO FILE AN APPENDIX.

This is the only notice you will receive concerning the due date for filing the brief. See Fed. R.
App. P. 28, 31, 32 and the corresponding circuit rules for further information.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Joseph Caruso, GG
Phone #: (404) 335-6177

BR-1CIV Civil appeal briefing ntc issued
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UNITED STATES DISTRICT COURT ;
SOUTHERN DISTRICT OF FLORIDA f T, ;\ o W

At e g o

Civil Case Number:

~Jok | Eaaa&/ona /Jonarﬂan Holmes

(Write the full name of the plaintiff)

VS.
m. Escollo . Rodni surz

LarT. MarTin

oFd . NEAn. Prernre

(Write the full name of the defendant/s in this case)

VS.

COMPLAINT UNDER THE CIVIL RIGHTS ACT,42US.C. § 1983

Party Information

Plaintift~JpE | Eamaf/oha /\Bnamam Holmes

Address: NWFM 4458 S‘ﬂm mlfdJ-IE/l DEJYE &-HU/E‘/ F/ﬂ 3242{
Inmate/Pnson No.: /7750337/ / O &0/.3/ o

Year of Birth: (954 (Do not include day or month, pursuant to Fed. R. Civ. P 5.2)

- (Write your name, address and prison/inmate number, if applicable)

Defendant:-m. Bdb#b - M IZJG.U.EZDefendant: C'BFT ) /775/&77 H
Official Position: L‘DRR. OFFI CER  Official Position: lap T4in
Pla‘ce of Employment: ManTin L.1. prace of Employment: ManTin l. I.

(Write the full name of each defendant, official position and place of employment Attach a
separate page if you need additional space for additional defendants. )

OFr1cen. NEN. PYenne - Conn., OFFIAEIZ_ MarTin L. I

/-



I1. Statement of Claim

Briefly describe the facts of your case. Describe how each defendant is involved, names of other
persons involved, and dates and pl aces. Each claim should be stated in a separately num bered
paragraph. Please use short and plain statenents, with separately numbered paragraphs indicating
why the relief requested should be granted. Do not illude legal arguments or cite cases or statutes.
Attach additional pages, if necessary. '
PlAInTIFF Wds E/UAIVEa/ OFd AIGHT SELLLKEﬂ/ Lan/E/L THE

U.S. lonsT. ok Federal law | and sucn dernivaton ecnnnid
unden. colon. a7 State Law on. [oeal 1aw. o
| _ STATEMENT oF faeTs -
_On SerTemper 11, 2009. Wednesday _Marry L], wias
an [_ay(_ Down C/JJE To f‘?)u/a’(‘#) InmAtes GoT S‘fc'IALEJ/
On SEPTEMBER IL. 019, Monda- at 9:00 P.M. WHIIE WE
- dre wWarhne ror. Dinner a7 THE dinkeTion oF Gkt MarTin

In-cHars e, Ore. M. Fscotlo _Kodms euez aame i 2+ Ouad E3.
' see affacH adlifional Pases

II1. Relief Requested

Briefly state what you are requesting from the Court (what do you want the Court to do). Do not
include legal arguments or cite cases or statutes. Attach additional pages, if necessary.

PlainTiFF (s SEEKING ComPENSATorN damasaes ds 3
habilit oF THE hamed derendanTs dcted wuuder
eolan oF STATE law. A violatian oF THE PlaimnTices
OonsTITUTIoN3] ”IGHTS (s d SErious 1rduny . Exaess Ve
use of deadly rorar 1n violation oF Tve Bewt Amend.

MENTS PRoHIBITIon d&G3tnsT1 aIZ.LLE./ a‘/no/ wunusual ]
PLURISHMENT th THE AmounT oF T 20,0006 .00 Jnol 3

PUPITINE Admaces ny INTERTIonally HunTing us




m. Contd Pelier Resuested.

exoludina oun ©ain and surFretring , EmoTiona!
d:s*rmsss dl’)d/ mEnTzi/ AnGuUISH FOn THE ToTa/
amounT ot 500,000 .00 .

<l d



PR A ‘ ,
’ /f and anwounded 17s count Time . Ml inmates werlisd, we

ANE naT Goine-1n unless WE EAT. HE came 1h FronT 6F bun
cell aT Raom %102 whene we ane assiened. I wasdliedd
inside our. Cell . Iy cell-mate Nsnathan Holmes [0 #0. 60312

Was siffiné 1n FronT oF oun cell. 1N cell- mate rerusE 1
&6 1nside our eell pecause wid Ora. M, Beoth. RodlmiGues
h aa//iiz/ ﬁbuﬁT THAT WE HANE HoT EATEN ourz._Dmmz/L dT THE
 dingetion o darr. Marrin. Ore. M. Fsaotls_ Koclricuss
eaid ! T will tount one, md Cell- mate~Janathan Holmec
stood_ur and ster. inside our. cell. Ora. M. 55cotfa_Rodrnicuez
"sPraved a deadlv aas"ro my e/l mate on e FACE INSIdE

oure tell arTern my cell_mate shey
mside pur. o/,

Eﬁ/ HIS DIZC/E/Z TO GO

Ore. M. Fseotto_ odnicuss "EXCESSIVE 1SE oFa%zk]/v
Force"Yiolates v Fignr Amendmen+s PIOHIBITIA N
aadinsT crue | andd unusuza/ PLUNISHMENT WHERE MY
2ell_tnate obeved wis onder. and a/wsady INSIAE otk
cell . Ora. M. Bseoth. RodriGuez s aetion Yiolates e
Bieu1 Amendmen T 7o Ty LS. ConsTituTion.

Orza. M. Fso51tn. fZaa//L/éUEZ'S "EXCESSIVE USE pF deadN
&3s SPRA1'inside our cell, nir Tre Wl Towdnrd my
bed ard mir my Face . Tre nesult OF THE "deadly 655
SPrav] L surrered a swornrress pr BREATH | EME 13118,
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RUNhY Mose For <eNerdl davs . BEdTuse TYE BEEN
/:ﬁ#//nél FWL d SEVENLE a&/orbmd/ and S?Lomacf/ ~3in .
FATIGUE . WEAK . sPEll oF dizzingss . Ioss or balanes
THaT L neark wass_out BEAIUSE 1 cannor DIETTH.
T was SCREAMING FOIL“FHE&/IGE/ EMERLENCN " T
L Was 16nored 9 Ora.~Jean. Pienne . I
Twe dession oF (APT. Manmin and Ore. 1, Esestls |
Rodnisuez To Place inmate Holmes in a wand.- wurepn) .

TAKEN TOTHE CONFINEMEAT WAS UM UsSTIF £ and un.

lawrul . Inmate Holmes wad sread 7. diys In d CONFINE.
MENT SUFFERING For HEAABAHE , Vs miTing , wateny £yes

ZHG/ RuHNY oS E ds a'/LE_S.LlH OF nEXﬁESS/VE LISE éFt/EUI//Y
FORCE "BY using a deddiN éas s prg .

AFTER THE 1ncidenT, Cart: ManTim wad KEXIEW THE
"Video Camena” Dra. M, [santlo . RadrniGuer S geripn
"EXCESSINE USE oF AN Fonce in viplthes OF THE
Biawt Amendment ToTHE 11.5. Constirution.
FurTeen | inmates Npz/ Bardelona and Nprs gy
Holmes Had wrovided surriosenr ENIAENLE To SHpywy
THAT OFo. M. Escoflo. fodrisues violated 7ue INmdfes
LiaHT Amendment vicurs 1y "EXCESSINE 1SE oF deally
FOIZGENE\/ Lsing q o/fﬂd/v Gds SPRAY To THE Ihmates -
dF TER THE INMATES obeved an snden gndd THE INMTfes



,/J . or af N Ins1de cell . THE donduet oF Dre. M, Es_

eotin. RodriGuez Facially Niolzted 7ue Eigur Amend.
menT and \//0/57’7:‘5/ =4 C’/EJL/‘/ ESTdé//SHEc/ law,

Tug PlainTIFFs was depnived oF @ iGHT seruned
under tHE U.S. ConsT: on FEderal Law | dnd sucw
deprivdtion saaunred unden. colon or Stafe Law. . .
. M. Feot. liadnicuss EmPloved pvy ED.C. 34 a

. - Conn.OrFicen. aT Manrin O.T. 1, His 1ndividua]
0dkAcIT doTed unden dolon oF Stafr /3w,

9. Cart. Manrin - emploved ry F D.c.as Car7amn
ar MarTin C.1. m mis individual and Orria1al
CARAITY AaTEA unden. colpn. oF Stifs law.

3. OrriceeNgin_ Fenne _ emploves] e FD.¢.asg

Conn. Orricen 37 Marrin 1. 1n ugrn Indlrichg )
- CARIUTY 3eTEA under. colon. oF Strte Law.

On Ocroren 10, 200, T was TRANSFER/2ESL 121

NorTuwesT Florida Bearrrion CENTER T PorEVENT
Freom Filina & Hoh . Ffux'/o/aus ComP/arnT.



oF an urusTiFied and un lawrul donducr By Exass.

SIVE LDE OF c/ﬁa’/*/ Fm/zcE th THE dmounT @Fﬁlm 000.00
. SEE EXThd KRIF&E |

IV. Jury Demand / '
Are you demanding a jury trial? Yes- No

Signed this_ol/ ST day of NOYEnyéEszzo 19

Signature of Plaintiff

I declare under penalty of perjury that the foregoing is truce and correct.

Executed on: NA VEfﬂbErZ. 02/ 0?@/?

\%ab;(bm/

Signature of Plaintiff
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-11760-G

JOEL BARCELONA,
Plaintiff-Appellant,
versus ' |

M. ESCOTTO RODRIGUEZ,
Correction Officer,

CAPT. MARTIN,
OFFICER JEAN-PIERRE,
Correction Officer,

Defendants-Appellees.

Appeal from the United States District Court
for the Southern District of Florida

_ORDER:

Joel Barcelona, a Florida prisoner, filed a pro se 42 U.S.C. § 1983 civil rights -
complaint against three employees at Martin Correctional Institution. The District
~ Court dismissed Mr. Barcelona’s cdmplaint for failure to state a claim. Mr.
‘Barcelona filed a notice of appeal from the Distﬁct Court’s order dismissing his
coﬁplaint, as well as a motion for leave to proceed in forma pauperis (“IFP”) on

appeal. The District Court denied his motion for leave to proceed IFP. On appeal,



~ Case: 20-11760 Date Filed: 08/28/2020 Page: 2 of 7

Mr. Barcelona has consented to paying the appellate filing fee. Therefore, the only
remaining issue is whether an appeal would be frivolous. See 28 U.S.C.
§ 1915(e)(2)(B).
L

Mr. Barcelona alléges in his amended complaint that on September 16, 2019, .
he and other inmates were ordered by Officer Rodriguez to return to their cells before
- they were given a chance to have dinner. Mr. Barcelona and the other inmates
refused, stating that they would not go back to their cells until they had an
opportunity to eat. Following this exchange, Mr. Barcelona’s cellmate, Jonathon
Holmes, remained seated in front of their cell, while Mr. Barcélona was inside of it.
Officer Rodriguez ordered Mr. Holmes to enter the cell, and Holmes refused.
Officer Rodriguez repeated his order, and this time, Mr. Holmes complied.
Nonetheless, Officer Rodriguez sprayed a “deadly gas” into the cell. The gas hit the
wall toward Mr. Barcelona’s bed and got into Mr. Barcelona’s face, resulting in
shortness of breath, eye pain, and an inability to breathe that nearly caused Mr.
Barcelona to pass out. Mr. Barcelona screamed for a “medical emergency,” but was
ignorgd by Officer Jean-Pierre, who was also present.

Mr. Barcelona’s complaint alleges that Ofﬁcer Rodriguez violated his Eighth
Amendment rights by using of excessiv§ deadly force maliciously and sadistically

to cause harm. Mr. Barcelona also asserted that Captain Martin was made aware of
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the incident and shown a recording, but failed to take any action. Accordingly, Mr.
Barcelona asserts: (.1) an excessive force claim -against Officer Rodriguez; (2) a
deliberate-indifference claiin against Officer Jean-Pierre; and (3) a
supervisor-liability claim against Captain Martin.

A Magistrate Judge performed -an initial screening of Mr. Barcelona’s
complaint, under 28 U.S.C..§ 1915A, and entered a report and recommendation -
(“R&R”), recommending that Mr. Barceioﬁa’s § 1983 complaint be dismissed for
failure to state a claim. Specifically, the R&R determined that Mr. Barcelona’s
excessive force clajm against Ofﬁcef Rodriguez failed because (a) he did not provide

any facts to support his assertion that Officer Rodriguez had acted maliciously, and

(b) he failed to allege that Officer Rodriguez had acted with a culpable state of mind
toward him, as the alleged use of force had been directed at Mr. Barcelona’s
cellmate. The magistrate also held that Mr. Barceloria’s supervisor—liability claim

against Captain Martin failed because Barcelona did not allege that Captain Martin

personally participated in the conduct or that there was a causal connection between

Captain Martin’s actions and the alleged constitutional deprivation. Finally, the
magistrate recommended dismissal of Mr. Barcelona’s deliberate-indifference claim

against Officer Jean-Pierre because Barcelona did not show causation between

Officer Jean-Pierre’s indifference and his injury.
-
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Mr. Barcelona objected to the R&R, asserting that, after Officer Rodriguez

sprayed him with the gas, the officers left him in a poorly ventilated cell without

decontaminating him for more than one hour, nearly causing him to pass out. He

further responded that the officers demonstrated deliberate indifference to his
medical needs because they “did not believe [he] was sprayed directly” and they
““did not know that [he] was yelling in the cell for [a] medical emergency because he

was expose[d] with a deadly gas spray.” The District Court entered an order

overruling Mr. Barcelona’s objections, holding that Barcelona failed to allege an

excessive force claim because he conceded in his objections that the officers did not

know that he was calling for help. Thus, the District Court adopted the R&R and
dismissed Mr. Barcelona’s § 1983 complaint for failure to state a claim.

IL
“[A]n action is frivolous if it is without arguable merit either in law or fact.”

Napier v. Preslicka, 314 F.3d 528, 531 (11th Cir..2002) (quotation marks omitted).

.We liberally construe pro se pleadings. Tannenbaum v. United States, 148 F.3d

1262, 1263 (11th Cir. 1998) (per curiam).

We “review de novo a District Court’s sua sponte dismissal for failure to state '

a claim, pursuant to § 1915(e)(2), using the same standards that govern Federal Rule

of Civil Procedure 12(b)(6) dismissals.” Farese v. Scherer, 342 F.3d 1223, 1230

(11th Cir. 2003). Allegations in a complaint are accepted as true and construed in
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the light most favorable to the plaintifﬁ Leib v. Hillsborough Cty. Pub. Transp.
Comm’n, 558 F.3d 1301, 1305 (11th Cir. 2009). To avoid dismissal under Rule
12(b)(6), the plaintiff must allege sufficient facts to state a claim for relief that is
“plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct.

1955, 1964-65 (2007). “[A] claim has facial plausibility when the plaintiff pleads. -

. -~.. - factual content that allows the .court to, draw the reasonable inference that the.

- defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662,

678, 129 S. Ct. 1937, 1949 (2009). |
The use of force by prison officials against convicted inmates 1s governed by

the Eighth Amendment’s proscription of cruel and unusual puﬁsﬁment. Campbell

v. Sikes, 169 F.3d 1353, 1374 (11th Cir. 1999). A viable claim for excessive force

consists of both a subjective and objective component. Hudson v. McMillian, 503

US. 1, 7-8, 112 S. Ct. 995, 999-1000 (1992). Subjectivély, a plaintiff must

establish that force was applied “maliciously and sadistically for the very purpose of
causing harm,” rather than “in a good faith effort to maintain or restore discipline.” -
P A K

Id. at 6, 112 S. Ct. at 998 (quotation omitted). To determine whether force was
applied maliciously and sadistically to cause harm, we consider: (1) the need for the
application of force, (2) the relationship between that need and the amount of force

used, (3) the extent of the prisoner’s injuries, (4) the threat reasénably perceived by
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the officials, and (5) efforts made to temper the severity of the force. Cockrell v.
Sparks, 510 F.3d 1307, 1311 (11th Cir. 2007).

Mr. Barcelona has an issue of arguable merit as to whether he alleged
sufficient facts to plausibly state an excessive force claim. The District Court

dismissed the excessive force claim based on its conclusion that Mr. Barcelona failed .

to allege any facts demonstrating that Officer Rodriguez acted with a sufficiently - -

culpable state of mind. However, Mr. Barcelona alleged that (1) Officer Rodriguez

administered the spray after Mr. Holmes already had complied with the order to

return to his cell; and (2) the officers left Mr. Barcelona in his cell after spraying him

without decontaminating him for over an hour, ignoring his pleas for a “medical

emergency.” Although Mr. Barcelona’s allegations can be interpreted to suggest

that Officer Rodriguez acted maliciously toward Mr. Holmes rather than

Mr. Barcelona, courts must, at the pleading stage, construe allegations in the light

most favorable to the plaintiff. See Twombly, 550 US at 570, 127 S. Ct. at 1964—

65. Construing the allegations in the light most favorable to Mr. Barcelona, it is at

least plausible that Officer Rodriguez acted maliciously toward both Mr. Barcelona

and Mr. Holmes by spraying into their shared cell. And while Mr. Barcelona said in

his objections to the R&R that Officer Rodriguez did not believe he was suffering a

medical emergency, this does not defeat his excessive force claim because he also

alleged that Officer Rodriguez failed to decontaminate his cell for one hour. See
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Danley v. Allen, 540 F.3d 1298, 1308 (11th Cir. 2008) (holding that “subjecting a

prisoner 1o special confinement that causes him to suffer increased effects of
- environmental conditions—{t]here . .. pepper spray lingering in the air and on

him—can constitute excessive force™), overruled in part on other grounds as

recognized by Randall v. Scott, 610 F.3d 701 (11th Cir. 2010).

m.
Therefore, Mr. Barcelona has an issue of arguéb]e merit as to whether the facts
in his complaint, when liberally construed and viewed in the lightlmost favorable to
him, alleged a plausible excessive force claim. See Napier, 314 F.3d at 531;
‘Tannehbaum, 148 F.3d at 1263. In light of the above, Mr. Barcelona’s motion for

leave to proceed is GRANTED.

LR b
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JOEL BARCELONA,
Plaintiff-Appellant,
Versus

M. ESCOTTO RODRIGUEZ,
Correction Officer,

CAPT. MARTIN,

OFFICER JEAN-PIERRE,
Correction Officer,

Defendants-Appellees.
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for the Southern District of Florida

(March 9, 2021)
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PER CURIAM:

Plaintiff Joel Barcelona, a Florida prisoner proceeding pro se,! appeals the

- district court’s dismissal '--Ipursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) -- of his 42
. U.S.C. § 1983 civil action. In his amended complaint, Plaintiff alleged that
defendant prison officials ;- Captain Martin, Officer Rodriguez, and Officer Jean-
Pierre -- violated the Eighth Amendment. No reversible error has been shown; we
affirm.

Plaintiff’s complaint arises from an incident that occurred on 16 September

2019, while Plaintiff was confined at the Martin Correctional Institution. At
Captain Martin’s instruction, Officer Rodriguez ordered all prisoners to return to

their cells for counting before the prisoners completed eating dinner. Plaintiff

returned to his cell. Plaintiff’s cellmate (J.H.), however, sat in front of the cell and

refused to enter until he had eaten. Officer Rodriguez approached Plaintiff’s cell

and again ordered J.H. to return to his cell.
Although J.H. complied with this second order, Officer Rodriguez “sprayed

a deadly gas” at J.H. -- when J.H. was inside the cell. The spray also hit the wall

! We construe liberally pro se pleadings. Tannenbaum v. United States, 148 F.3d 1262, 1263
(11th Cir. 1998).

2
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near Plaintiff’s bed and hit Plaintiff’s face. As a result, Plaintiff experienced
discomfort, including shortness of breath, eye pain, and a painful runny nose.
After being sprayed, J.H. was handcuffed and taken away.
Plaintiff says that Officer Jean-Pierre -- who was in front of Plaintiff’s cell
during the incident -- ignored Plaintiff’s calls for a “medical emergency.” Plaintiff
. also says that Captain Martin later viewed the surveillance footage of the incident. -
The magistrate judge issued a report and recommendation (“R&R”) in which -
she recommended that Plaintiff’s complaint be dismissed -- pursuant to 28 U.S.C.
§ 1915(e)(2)(B)(ii) -- for failure to state a claim. After considering Plaintiff’s
objections to the R&R, the district court adopted the magistrate judge’s
recommendation and dismissed with prejudice Plaintiff’s complaint.?
We review de novo a district court’s sua sponte dismissal under section

1915(e)(2)(B)(ii) for failure to state a claim. Evans v. Ga. Reg’] Hosp., 850 F.3d

1248, 1253 (11th Cir. 2017). In reviewing a dismissal under section

2 The district court acted within its discretion in declining to consider factual allegations and
arguments Plaintiff presented for the first time in his objections to the R&R. See Williams v.
McNeil, 557 F.3d 1287, 1292 (11th Cir. 2009). The district court also determined that further
amendment of the complaint would be futile because Plaintiff’s new factual allegations still
failed to state a claim under the Eighth Amendment.

On appeal, Plaintiff raises no challenge to the district court’s refusal to consider facts not alleged
in his amended complaint or the district court’s determination that another amendment would be
futile. Accordingly, we will not consider those new factual allegations and arguments in

deciding this appeal.
3
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- sadistically for the very purpose of causing harm” instead of “in a good faith effort
to maintain or restore discipline.” Id. at 1374.

The district court committed no error in dismissing Plaintiff’s claim for
excessive force under the Eighth Amendment. Plaintiff alleged no facts supporting
his conclusory allegation that Officer Rodriguez acted maliciously and sadistically .
to cause Plaintiff harm.. Plaintiff never alleged -- nor can we infer reasonably --- +
- that Officer Rodriguez intended to spray or to otherwise harm Plaintiff. That some -
of the spray aimed at J.H. hit the wall near Plaintiff’s bed and injured Plaintiff is

insufficient to establish that Officer Rodriguez had the requisite intent to cause

harm to Plaintiff. Cf. Lumley v. City of Dade City, 327 F.3d 1186, 1196 (11th Cir.
2003) (explaining that a “éhowing of mere ﬁegligence” is insufficient to establish
an unconstitutional use of excessive force). Plaintiff has thus stated no plausible
claim for excessive force against Off;icef Rodriguez.

To state a claim for deliberate indifference to a serious medical need, a
plaintiff must allege “(1) a serious medical need; (2) the defendants’ deliberate
indifference to that need; and (3) causation between that indifference and the

p]aintiff’s'injury.” Danley v. Allen, 540 F.3d 1298, 1310 (11th Cir. 2008). To

satisfy the intent element, a plaintiff must allege that the prison official had
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“subjective knowledge of a risk of serious harm” and disregarded that risk “by
conduct that is more than [gross] negligence.” Id. at 1312 (alteration in original).
The district court dismissed properly Plaintiff’s claim for deliberate
indifference. We have said that exposure to pepper spray m\ﬁfi{l}(_)l_;@ adequate
, decontamination can constitute a géggg_mggical need. See Danley, 540 F.3d at
. 1310-11. Even if we accept that Plaintiff alleged sufficiently-a serious medical = -
need, he has alleged no facts that would support an inference that Officers
Rodriguez or Jean-Pierre acted with deliberate indifference to that need. On
appeal, Plaintiff says expressly that Officers Rodriguez and Jean-Pierre did not
know that Plaintiff had been sprayed directly and did not know that Plaintiff was
yelling for a medical emergency because Plaintiff had been exposed to the “deadly
gas.” Absent allegations that Officers Rodriguez and Jean-Pierre had subjective
knowledge of a risk of serious harm to Plaintiff, Plaintiff can state no plausible
claim for deliberate indifference.
Because Plaintiff has failed to state a claim for violation of the Eighth

Amendment against Officers Rodriguez and Jean-Pierre, he can state no claim for

supervisory liability against Captain Martin. 'See Beshers v. Harrison, 495 F.3d

1260, 1264 n.7 (11th Cir. 2007) (declining to address a claim for supervisory

liability when plaintiff had proved no underlying constitutional violation).
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AFFIRMED.



