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1
QUESTION PRESENTED

The Eighth Amendment categorically bars the
death penalty for juvenile offenders, Roper v. Sim-
mons, 543 U.S. 551, 571 (2005), and life without pa-
role for juvenile nonhomicide offenders, Graham v.
Florida, 560 U.S. 48, 74 (2010). In Miller v. Alabama,
567 U.S. 460, 465 (2012), the Court introduced an in-
dividual proportionality determination and held that
“mandatory life without parole for those under the

age of 18 at the time of their crimes violates the
Eighth Amendment][.]”

The question presented is:

Whether Graham and Miller require an indi-
vidual proportionality determination before
1Imposing any sentence on a juvenile offender
convicted in adult court.
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INTEREST OF THE AMICI STATES!

The States of Indiana, Alaska, Arizona, Idaho,
Kansas, Kentucky, Louisiana, Montana, Nebraska,
Ohio, South Carolina, South Dakota, Texas, and Utah
respectfully submit this brief as amici curiae in sup-
port of Petitioner.

States have a strong interest in preserving the fi-
nality of their criminal judgments, Kuhlmann v. Wil-
son, 477 U.S. 436, 452-53 (1986), and in maintaining
their “sovereignty over criminal matters,” Brecht v.
Abrahamson, 507 U.S. 619, 637 (1993). The decisions
below seriously threaten these interests, for they hold
that this Court’s decision in Miller v. Alabama, 567
U.S. 460 (2012), requires States to give judges com-
plete discretion in all juvenile sentencing. They thus
prohibit all mandatory juvenile sentences and rob the
legislature of its rightful authority over criminal sen-
tencing.

Amici States file this brief to explain why the
Court should grant the petition and reverse the deci-
sions below. The decisions below misread the Court’s
precedents and underscore the need for the Court to
reiterate that it meant what it said in Miller: The only
juvenile sentences Miller categorically prohibits are
mandatory sentences of “life in prison without possi-
bility of parole.” Id. at 479.

! Pursuant to Supreme Court Rule 37.2(a), counsel of rec-
ord for all parties have received notice of Amici States’ in-
tention to file this brief at least ten days prior to the due
date of this brief.
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INTRODUCTION AND
SUMMARY OF THE ARGUMENT

In these two companion cases, State v. Ali and
State v. Domingo-Cornelio, the Washington Supreme
Court issued a sweeping decision that fundamentally
misunderstands the scope of this Court’s decision in
Miller v. Alabama, 567 U.S. 460 (2012). The Washing-
ton Supreme Court held that the Eighth Amendment
requires judges to have “absolute discretion” over ju-
venile sentencing. Pet. App. 19a. It held, in other
words, that the Eighth Amendment prohibits al/l man-
datory juvenile sentences, no matter the sentence and
no matter the crime. This conclusion ignores the text
and reasoning of Miller, creates numerous legal and
practical issues, and further exacerbates an already-
serious divide among the lower courts regarding
which juvenile sentences are subject to Miller’s indi-
vidualized-sentencing requirement. For these rea-
sons, the Court should grant the petitions and reverse
the decisions below.

To understand how the Washington Supreme
Court reached such a stunning interpretation of the
Eighth Amendment, it is first necessary to summarize
this Court’s recent Eighth Amendment doctrine. Up
until the last decade, this Court had recognized just
one exception to the highly deferential, case-by-case
proportionality review it ordinarily uses to implement
the Eighth Amendment—capital punishment. Due to
“the unique nature of the death penalty” the Court has
been willing to impose categorical limitations on capi-
tal sentences, even while it has refused to impose such
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limitations on prison sentences. Rummel v. Estelle,
445 U.S. 263, 272 (1980).

For example, in Roper v. Simmons, this Court’s
first major juvenile-sentencing decision, the Court
used the categorical approach to hold that the Eighth
Amendment prohibits the imposition of the death pen-
alty for any crime committed by an offender under the
age of eighteen. 543 U.S. 551 (2005). The Court de-
cided that capital punishment for juveniles is unnec-
essary for deterrence because “the punishment of life
imprisonment without the possibility of parole” re-
mained available and “is itself a severe sanction, in
particular for a young person.” Id. at 572.

Indeed, before Graham v. Florida, every case in
which the Court categorically proscribed a particular
punishment for a particular kind of offender “involved
the death penalty.” 560 U.S. 48, 60 (2010) (opinion of
the Court). In Graham, however, the Court extended
its categorical approach beyond the death penalty, de-
claring that the “Constitution prohibits the imposition
of a life-without-parole sentence on a juvenile offender
who did not commit homicide.” Id. at 82. The Court
announced this new categorical rule over the objec-
tions of four justices, who pointed out that doing so
was “at odds” both with the Court’s longstanding view
that “the death penalty is different from other punish-
ments in kind rather than degree,” and with Roper,
which explicitly “bless[ed] juvenile sentences that are
less severe than death despite involving forfeiture of
some of the most basic liberties.” Id. at 89—90 (Rob-
erts, C.J., concurring in judgment) (internal quotation
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marks and citations omitted); see also id. at 102—03
(Thomas, J., dissenting).

Two years after Graham, the Court issued its deci-
sion in Miller, again creating an entirely new categor-
ical Eighth Amendment rule, “hold[ing] that the
Eighth Amendment forbids a sentencing scheme that
mandates life in prison without possibility of parole
for juvenile offenders.” 567 U.S. at 479. Miller, in
other words, prohibits States from imposing life-with-
out-parole sentences on juveniles if those sentences
are “mandatory,” id. at 470, a rule the Court made ret-
roactive four years later in Montgomery v. Louisiana,
136 S. Ct. 718 (2016). Notably, in Miller the Court
made clear that its “decision does not categorically bar
a penalty for a class of offenders or type of crime,” but
“mandates only that a sentencer follow a certain pro-
cess—considering an offender’s youth and attendant
characteristics—before imposing a particular pen-
alty’—namely, life without parole. Miller, 567 U.S. at
483. Once more, four justices objected to the Court’s
expansion of its Eighth Amendment limits, observing
that the Court’s decision effected “a classic bait and
switch, . . . tell[ing] state legislatures that—Roper’s
promise notwithstanding—they do not have power to
guarantee that once someone commits a heinous mur-
der, he will never do so again.” Miller, 567 U.S. at 500
(Roberts, C.J., dissenting) (emphasis added).

Here, the Washington Supreme Court purported to
extract from these decisions—Miller in particular—
the rule that courts “must have absolute discretion to
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impose anything less than the standard adult sen-
tence.” Pet. App. 19a. It thus held that Miller’s prohi-
bition of mandatory sentences applies to all juvenile
sentences. That neither of the defendants here re-
ceived life-without-parole sentences was irrelevant,
the Washington Supreme Court said, because the
“Eighth Amendment requires trial courts to exercise
discretion to consider the mitigating qualities of
youth” in every juvenile sentencing proceeding, no
matter how low the applicable mandatory or presump-
tive sentence. Id. at 11a.

The Washington Supreme Court reached this con-
clusion even though Miller emphasized time and
again that its holding was limited to life-without-pa-
role sentences. The sole justification it offered is the
1dea that this Court’s juvenile-sentencing decisions re-
quire courts “to recognize that children are different.”
Id. (quoting State v. Houston-Sconiers, 391 P.3d 409,
418 (Wash. 2017)). And the notion that children are
different, the Washington Supreme Court asserted,
means courts always “must have absolute discretion
to impose anything less than the standard adult sen-
tence based on youth.” Id. at 1a (emphasis added).

Neither the Eighth Amendment nor Miller support
such a radical proposition. The Court should grant the
petitions, reverse the decisions below, and reaffirm
that Miller requires only that a sentencer “have the
opportunity to consider mitigating circumstances be-
fore imposing the harshest possible penalty for juve-
niles”—namely, “lifetime incarceration without possi-
bility of parole.” Miller, 567 U.S. at 489.
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1. Although the decisions below are well outside
any reasonable interpretation of Miller, they never-
theless exemplify the genuine confusion among the
lower courts regarding precisely which sentences are
subject to Miller’s individualized-sentencing require-
ment. Some courts have held that Miller applies only
to de jure life-without-parole juvenile sentences—the
type of sentences at issue in Miller itself. See Miller,
567 U.S. at 466, 469. Other courts, meanwhile, have
extended Miller beyond de jure life-without-parole
sentences to a variety of other sentences; the decisions
below are the most extreme example of this approach.
This lower-court conflict has arisen among state and
federal appellate courts and shows no sign of resolu-
tion. This Court should grant the petitions to resolve
this conflict and clarify the scope of Miller.

2. States urgently need an answer to this question.
The American criminal justice system adjudicates
thousands of criminal offenses each year, and many of
these offenses were committed by individuals who are
currently juveniles or were juveniles at the time of
their crimes. States need a clear understanding of pre-
cisely what the Constitution requires to sentence such
offenders. If—as the Washington Supreme Court
says—all juvenile offenders are entitled to resentenc-
ing because their sentencers did not have absolute dis-
cretion to choose any sentence they wished, tens of
thousands of sentences across the nation would be-
come subject to judicial second-guessing. States de-
serve to know what they must do to preserve their
criminal judgments.
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3. Finally, the decisions below aptly illustrate the
need for the Court’s intervention—and what happens
when Miller is extended beyond de jure life-without-
parole sentences. Stretching Miller to apply to other
sentences raises questions about what exactly consti-
tutes a “life” sentence and leaves legislatures nearly
powerless to create meaningful juvenile sentencing
regimes. The Court should resolve these issues by an-
swering the question presented in these petitions.

ARGUMENT

I. There Is a Deep and Persistent Conflict
Among the Lower Courts Regarding Which
Sentences Are Subject to Miller

In the wake of Miller, two fundamental questions
about the decision have arisen among the lower
courts. The first pertains to the content of the Court’s
decision—what exactly are the requirements Miller
places on juvenile sentencing? The second pertains to
the object of that decision—to which sentences does
Miller apply? The Court is set to answer the first of
these questions in Jones v. Mississippi, No. 18-1259
(argued Nov. 3, 2020). These petitions give the Court
an opportunity to answer the second—a question that
will otherwise continue to create confusion among
courts and litigants on the federal and state level.

Courts addressing which sentences are subject to
Miller have fallen into two camps. The first comprises
courts that have held that because Miller specifically
pertains to de jure life-without-parole sentences, the
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decision applies only to such sentences. For example,
the courts of last resort of Colorado, Georgia, Indiana,
Minnesota, Missouri, South Carolina, and Texas have
adopted this approach,? as have the Fifth and Tenth
Circuits.3

2 Lucero v. People, 394 P.3d 1128, 1133 (Colo. 2017) (“Life without
parole . . . remains distinct from aggregate term-of-years sen-
tences resulting from multiple convictions.”); Veal v. State, 810
S.E.2d 127, 129 (Ga. 2018) (“Because the Supreme Court has not
expanded its mandate that . . . a sentencer . . . consider a juve-
nile's youth and its attendant characteristics before imposing a
sentence other than life without parole, this Court will not do
s0.”); Wilson v. State, 157 N.E.3d 1163, 1174 (Ind. 2020) (joining
the “jurisdictions who have found Miller’s requirements only ap-
ply to de jure life-without-parole sentences and therefore are in-
applicable to other discretionary sentences, including life with
the possibility of parole.”); State v. Ali, 895 N.W.2d 237, 246
(Minn. 2017) (“[The Supreme Court] has not held that the Mil-
ler/Montgomery rule applies to sentences other than life impris-
onment without the possibility of parole . .. we will not extend
the Miller /Montgomery rule.”); State v. Nathan, 522 S.W.3d 881,
891 n.16 (Mo. 2017) (concluding that Miller is inapplicable “to
consecutive sentences that amount to the functional equivalent
of life in prison without the possibility of parole”); State v. Slo-
cumb, 827 S.E.2d 148, 156 & n.16 (S.C. 2019) (declining “to ex-
tend Graham’s explicit holding . . . without further input from
the Supreme Court” and noting that “[a]pproximately half of the
courts around the country have similarly declined to find Gra-
ham, Miller, or the Eighth Amendment bars de facto life sen-
tences”); Lewis v. State, 428 S.W.3d 860, 863 (Tex. Crim. App.
2014) (concluding that Miller applies “only when a juvenile can
be sentenced to life without the possibility of parole.”).

3 United States v. Sparks, 941 F3d 748, 754 (5th Cir. 2019) (“Mil-
ler has no relevance to sentences less than [life without parole].”);
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A second group of courts have extended Miller be-
yond de jure life-without-parole sentences, though
they have taken varying approaches to determining
precisely to which sentences Miller applies. Some
courts have merely extended the requirement to con-
sider youth to life sentences and those that “effectively
result in the juvenile offender’s imprisonment for life,”
Steilman v. Michael, 407 P.3d 313, 319 (Mont. 2017),
while other courts have taken a more expansive view,
see State v. Zuber, 152 A.3d 197, 213 (N.J. 2017) (hold-
ing that Miller applies “broadly: to cases in which a
defendant commits multiple offenses during a single
criminal episode; to cases in which a defendant com-
mits multiple offenses on different occasions; . . . to
homicide and non-homicide cases[;]” to a 110-year sen-
tence with possibility of parole after 55 years served;
and a 75-year sentence with parole eligibility after 68
years and 3 months). And of course the most expan-
sive of these are the decisions below, applying Miller
analysis to all juvenile sentences. This group includes,
for example, the high courts of Connecticut, the Dis-

Davis v. McCollum, 798 F.3d 1317, 1321-22 (10th Cir. 2015)
(concluding that the option of imposing a life-with-parole sen-
tence made Miller inapplicable).
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trict of Columbia, Florida, Idaho, Illinois, Iowa, Mar-
yland, New Mexico, Ohio, Oregon, Pennsylvania, and
Wyoming,4 as well as the Seventh Circuit.5

4 Casiano v. Comm’r of Corr., 115 A.3d 1031, 1044 (Conn. 2015)
(holding a fifty-year sentence without the possibility of parole
“subject to the sentencing procedures set forth in Miller”); Wil-
liams v. United States, 205 A.3d 837, 844 (D.C. 2019) (stating
that “numerous courts have understood Miller” to apply to de
facto as well as de jure life-without-parole sentences, and that
the court “agree[s] with that understanding.”); Pedroza v. State,
291 So0.3d 541, 548 (Fla. 2020) (holding that a “juvenile offender’s
sentence does not implicate Graham, and therefore Miller un-
less” it is “a life sentence or the functional equivalent of a life
sentence”); State v. Shanahan, 445 P.3d 152, 159 (Idaho 2019)
(holding that Miller applies to “lengthy fixed sentences that are
the functional equivalent of a determinate life sentence”); People
v. Reyes, 63 N.E. 3d 884, 888 (Ill. 2016) (“[S]entencing a juvenile
offender to a mandatory term of years that is the functional
equivalent of life without the possibility of parole constitutes
cruel and unusual punishment in violation of the eighth amend-
ment.”); State v. Ragland, 836 N.W. 2d 107, 121-22 (Iowa 2013)
(“IW]e hold Miller applies to sentences that are the functional
equivalent of life without parole.”); Carter v. State, 192 A.3d 695,
725 (Md. 2018) (“The initial question is whether a sentence
stated as a term of years for a juvenile offender can ever be re-
garded as a sentence of life without parole for purposes of the
Eighth Amendment. It seems a matter of common sense that the
answer must be ‘yes.”); Ira v. Janecka, 419 P.3d 161, 167 (N.M.
2018) (“We conclude that the analysis contained within Roper
and its progeny should be applied to a multiple term-of-years
sentence.”); State v. Patrick, 2020 WL 7501940 at *6 (Ohio Dec.
22, 2020) (“[TThe difference between a sentence of life in prison
with parole eligibility after a term of years and a sentence of life
without the possibility of parole is not material for purposes of
an Eighth Amendment challenge by an offender who was a juve-
nile”); White v. Premo, 443 P.3d 597, 604 (Or. 2019) (applying
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This conflict among the lower courts urgently calls
for this Court’s intervention. Beyond the intrinsic
problems with lower-court conflicts, that this dissen-
sus arises in the criminal context creates particularly
acute problems: If a state high court and the corre-
sponding federal circuit court disagree about what the
Eighth Amendment requires of juvenile sentencers,
many state juvenile sentencing decisions—while con-
stitutionally sufficient under the state supreme
court’s interpretation of Miller—will be judged want-
ing by federal habeas courts. This result undermines
the purpose of habeas review: If the reviewing court
adopts an entirely different constitutional rule than
the court whose decision is being reviewed, the very
exercise of “review” is thwarted. Habeas review, after
all, 1s predicated on the notion that federal and state
courts will apply the same constitutional rules. This

Miller to an 800-month sentence, and stating that in the absence
of “additional penological justifications for a sentence that is the
functional equivalent of life,” the Court saw “no reason to treat
such a sentence differently.”); Commonwealth v. Foust, 180 A.3d
416, 441 (Pa. 2018) (“[W]e hold that a fixed term-of-years sen-
tence can constitute a de facto [life without parole] sentence and,
therefore, violates Miller in certain circumstances.”); Bear Cloud
v. State, 334 P.3d 132, 141-42 (Wyo. 2014) (“[T]he teachings of
the Roper/Graham/Miller trilogy require sentencing courts to
provide an individualized sentencing hearing . . . when, as here,
the aggregate sentences result in the functional equivalent of life
without parole.”).

5 Sanders v. Eckstein, 981 F.3d 637, 641, 643 (7th Cir. 2020) (ex-
plaining that it has “held that the Eighth Amendment prohibits
not only de jure life sentences, but also de facto life sentences”
while, nevertheless, deeming a 140-year sentence with possibil-
ity of parole not a de facto life-without-parole sentence).
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persistent lower-court split threatens to make such re-
view impossible.

Indeed, if this Court declines to resolve this confu-
sion, such state-federal disagreements will only be-
come more common. This problem has already arisen
with respect to the closely related question concerning
which sentences are subject to Graham—which, as
noted, prohibits life-without-parole sentences for non-
homicide juvenile offenders, see Graham, 560 U.S. at
74-75. The Arizona Supreme Court recently refused
to follow a Ninth Circuit decision that had applied
Graham to overturn a purportedly de facto life sen-
tence arising out of multiple term-of-years sentences
for multiple crimes; the Arizona Supreme Court con-
sidered the Ninth Circuit’s decision “untenable” and
instead joined the Ninth Circuit judges who dissented
from the denial of rehearing en banc in concluding
that Graham does not apply to such sentences. See
State v. Soto-Fong, 474 P.3d 34, 42 (Ariz. 2020) (dis-
cussing Moore v. Biter, 725 F.3d 1184 (9th Cir. 2013)).
Such disagreement not only creates confusion for
lower courts attempting to properly apply the law, but
also prevents States from ensuring the finality of their
criminal judgments. The Court should grant the peti-
tions and resolve this uncertainty.
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II. Resolution of This Question Is Highly
Important, for the Validity of Thousands of
Sentences May Turn on Its Answer

The question raised in these petitions has tremen-
dous practical significance for States and thus partic-
ularly merits the Court’s attention. If courts nation-
wide were to adopt the position of the Washington Su-
preme Court, tens of thousands of settled juvenile sen-
tences would become open to collateral attack, as the
Eighth Amendment would then require any and all
juvenile sentences—even those for moderate or minor
offenses—to be imposed without regard to statutorily
mandated or presumptive sentences. Graham makes
these concerns even more pressing: Some courts have
concluded that Graham and Miller necessarily apply
to the same sorts of sentences, which means courts are
confused not only about when which sentences cannot
be mandatory but also which sentences can never be
1imposed on nonhomicide offenders. Exacerbating mat-
ters still further, courts have that have extended Mil-
ler beyond de jure life-without-parole sentences have
found themselves beset with extraordinarily difficult
practical and legal questions, including how judges
should go about determining what counts as a “life”
sentence, and how to avoid the serious constitutional
concerns that attend the proposed approaches to do-
ing so. The Court should settle this important issue
and resolve this costly lower-court confusion.

1. A great number of juveniles are involved with
the American criminal justice system, and rules that
extend the range of Miller—particularly those, such
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as that of the Washington Supreme Court, that extend
the decision to all juvenile sentences—have signifi-
cant consequences for state criminal justice systems.

Consider first the number of juveniles currently
held in custody. At year-end in 2018, 2,700 juveniles
were “held as adults” in local jails across the United
States, a category that included “juveniles who were
tried or awaiting trial as adults.” Dep’t of Justice, Bu-
reau of Justice Statistics, Jail Inmates in 2018, at 4
tbl. 3 (Mar. 2020), https://www.bjs.gov/content/pub/
pdf/j118.pdf. That same year state prisons held a fur-
ther 699 juveniles. Dep’t of Justice, Bureau of Justice
Statistics, Reported number of inmates age 17 or
younger held in custody in federal or state prisons, De-
cember 31, 2000-2018 (Dec. 9, 2019),
https://www.bjs.gov/nps/resources/documents/

QT _less%20than%2018%20year%20o0lds_total.xlsx.

Of course, in addition to those who are currently
under eighteen and in custody, a full accounting of the
potentially affected sentences must also include the
many people who are arrested as juveniles but who
are sentenced after they reach adulthood. It is thus
Instructive that in 2019 alone, 28,999 persons under
the age of eighteen were arrested for violent crimes in
the United States. Dep’t of Justice, Federal Bureau of
Investigation, Ten-Year Arrest Trends, 2019 Crime in
the United States, https://ucr.fbi.gov/crime-in-the-u.s/
2019/crime-in-the-u.s.-2019/topic-pages/tables/table-
32. Surely many of these individuals were tried and
convicted as adults.
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Indeed, each year sees thousands of serious juve-
nile offenders transferred into the adult criminal jus-
tice system. In 2019, for example, nearly 4,000 juve-
nile cases were transferred into adult court. Dep’t of
Justice, Office of Juvenile Justice and Delinquency
Prevention, Characteristics of Cases Judicially
Waived from Juvenile Court to Criminal Court (July
2019), https://www.o0jjdp.gov/ojstatbb/snapshots/
DataSnapshot_Waiver2017.pdf. Each one of those ju-
veniles who are convicted will face adult sentences—
sentences the validity of which would be undermined
by the rule the Washington Supreme Court an-
nounced in the decisions below.

In addition, Montgomery, which made the rule of
Miller retroactive, further expands the number of po-
tentially affected sentences: Under Montgomery, Mil-
ler applies not just to current and future juvenile sen-
tences, but to previously imposed juvenile sentences
as well. For this reason, expanding the set of sen-
tences to which Miller applies will invariably have ex-
tremely wide-ranging consequences.

The decisions below are illustrative: Because these
decisions effectively prohibit all mandatory and pre-
sumptive juvenile sentences, every juvenile in Wash-
ington State who has ever been sentenced in adult
court, for any offense, may have a possible claim for
resentencing based on Miller. In Washington alone,
the number of otherwise-final sentences now open for
reexamination is considerable: Between 1994 and
2013, for example, about 1,300 juveniles were trans-
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ferred into the adult system under the State’s manda-
tory transfer rules, and the Washington Supreme
Court’s decisions likely affect the vast majority of sen-
tences imposed on these offenders. Washington State
Institute for Public Policy, The Effectiveness of Declin-
ing Juvenile Court Jurisdiction of Youth (Dec. 2013),
https://www.courts.wa.gov/subsite/mjc/docs/Wsipp_
The-Effectiveness-of-Declining-Juvenile-Court-Juris-
diction-of-Youth_Final-Report.pdf. And these figures
understate matters, for they exclude juvenile offend-
ers who were discretionarily transferred to adult
court, as well as offenders who committed crimes as
juveniles but were not charged until after they turned
eighteen.

Across the United States as a whole, in the most
recent fourteen-year period for which data are availa-
ble (2005 through 2018), 69,155 cases were waived
from juvenile court to adult court. Easy Access to Ju-
venile Court Statistics 2005-2018, Nat’l Ctr. Juv.
Just., https://www.ojjdp.gov/ojstatbb/ezajcs/asp/selec-
tion.asp.® This figure underscores the extremely dis-
ruptive effect the Washington Supreme Court’s rule
would have if it were adopted nationwide: Tens of
thousands of juveniles could be up for resentencing
across the nation. The potential invalidation of so
many otherwise-final sentences—and the accompany-
ing strain such litigation would impose on already-

6 Figures generated by selecting “Waived” as disposition
outcome and then clicking “show table.”
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burdened court systems—calls out for the Court’s in-
tervention.

2. Moreover, the question raised in these petitions
1s even more significant in light of Graham. As noted,
in Graham the Court held that life-without-parole
sentences were not permissible for non-homicide juve-
nile offenders under any circumstances, and in Miller
the Court held that this same category of sentences—
that 1s, sentences of life without parole—could be 1m-
posed on homicide offenders only if the sentencer re-
tained discretion to impose a lesser sentence in light
of youth and its attendant characteristics. Because
both Graham and Miller addressed life-without-pa-
role sentences, some courts have concluded that the
set of sentences subject to Miller’s individualized-sen-
tencing requirement is the same as the set of sen-
tences subject to Graham’s limitation to only homicide
offenders. See, e.g., Lucero v. People, 394 P.3d 1128,
1130 (Co. 2017) (considering Graham and Miller to-
gether and concluding that “neither Graham nor Mil-
ler applies to an aggregate term-of-years sentence”).

That some courts view the sentences subject to
Miller and Graham as coterminous makes it all the
more important that the Court answer the question
presented. Expanding Miller beyond de jure life-with-
out-parole sentences undermines the finality of sen-
tences and interferes with state criminal procedures,
but at least the state courts retain their authority to
1mpose any prison sentence they deem appropriate.
Expanding Graham, on the other hand, places yet
more sentences entirely beyond States’ authority to
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1mpose on all nonhomicide offenders. These cases give
the Court an opportunity to put an end to such intru-
sions on state sovereignty and clarify once for all that
Graham and Miller apply only to de jure life-without-
parole sentences.

3. Finally, the uncertainty over which sentences
are subject to Miller has confronted courts with ex-
tremely difficult practical and philosophical problems.
Courts that have sought to extend Miller beyond de
jure life-without-parole sentences have struggled to
determine what, exactly, a “life” sentence is. Some
courts have adopted an “actuarial” approach, deeming
a sentence a “life” sentence if actuarial tables and
other evidence of mortality indicate a term-of-years
sentence likely will leave the particular offender with-
out a “meaningful opportunity for release”—that is,
“an opportunity for release at a point in his or her life
that still affords ‘fulfillment outside prison walls.”
United States v. Grant, 887 F.3d 131, 147 (3d Cir.
2018) (quoting Graham, 560 U.S. at 79), reh’g en banc
granted, opinion vacated, 905 F.3d 285 (3d Cir. 2018).
But as the California Supreme Court has pointed out,
the actuarial approach “gives rise to a tangle of legal
and empirical difficulties.” People v. Contreras, 411
P.3d 445, 449 (Cal. 2018), as modified (Apr. 11, 2018).
There are practical considerations—what sources
should courts use to determine life expectancy? Actu-
arial tables, government statistics? Beyond that, how
should courts determine at what age a person has a
“meaningful opportunity” to live a life outside of a
prison?
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The Third Circuit’s now-vacated decision in Grant
1llustrates the extensive factfinding requirements
these questions have imposed on sentencing courts.
There, the Third Circuit panel concluded that under
the Eighth Amendment “a juvenile offender that is
found to be capable of reform should presumptively be
afforded an opportunity for release at some point be-
fore the age of retirement.” Grant, 887 F.3d at 150.
The panel held that this requirement means sentenc-
ing courts must “conduct an individualized eviden-
tiary hearing to determine the non-incorrigible juve-
nile homicide offender’s life expectancy before sen-
tencing him or her to a term-of-years sentence that
runs the risk of meeting or exceeding his or her mor-
tality.” Id. at 149. The sentencing court must then
1dentify the offender’s retirement age, using the na-
tional retirement age—"“a figure that incrementally
fluctuates over time”—as a “rebuttable presumption,”
not a “hard and fast rule.” Id. at 151-52.

Other courts that have extended Miller beyond de
jure life-without-parole sentences have declined to
adopt such precise procedures, but that simply aggra-
vates the already-difficult line-drawing problem. The
Connecticut Supreme Court, for example, has held
that while Miller does not apply to ten-year manda-
tory-minimum sentences, State v. Taylor G., 110 A.3d
338, 345 (Conn. 2015), it does apply to a fifty-year sen-
tence, Casiano v. Commissioner of Correction, 115
A.3d 1031, 1044 (Conn. 2015). The Connecticut Su-
preme Court declined to decide “whether the imposi-
tion of a term of less than fifty years imprisonment
without parole on a juvenile offender would require
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the procedures set forth in Miller,” id. at 1047, which
inevitably leaves Connecticut courts and litigants to
wonder where the line is.

Beyond these practical issues, imposing sentences
on the basis of actuarial tables and retirement ages
could lead to offenders receiving different sentences
because of their race or gender—factors statistically
associated with life expectancy. And taking such fac-
tors into account presents serious constitutional con-
cerns. See Contreras, 411 P.3d at 450 (“Although per-
sons of different races and genders are not similarly
situated in terms of life expectancy, it seems doubtful
that considering such differences in juvenile sentenc-
ing would pass constitutional muster.”).

In sum, these petitions present a question of con-
siderable significance for state criminal justice sys-
tems. The question goes far beyond affecting a few
outlier cases: Tens of thousands of juvenile sentences,
thought until now to be valid, could be subject to re-
view, and such relitigation would inevitably present
difficult practical and constitutional questions for
state courts. This Court should grant the petition and
make clear that the Eighth Amendment requires no
such thing.

III. The Decisions Below Illustrate the Urgent
Need for the Court to Clarify to Which
Sentences Miller Applies

1. The decisions below aptly demonstrate the need
for the Court to reaffirm what it said in Miller—that
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the Eighth Amendment simply forbids mandatory
life-without-parole sentences for juvenile offenders.
Miller v. Alabama, 567 U.S. 460, 465 (2012). The
Washington Supreme Court’s decisions constitute a
clear departure from this Court’s juvenile sentencing
jurisprudence, and they show just how destructive
such errors can be if the Court fails to correct them.

The decisions below sweep into Miller's purview
any decision involving a juvenile, requiring courts in
all juvenile cases to “have absolute discretion to im-
pose anything less than the standard adult sentence,”
no matter the crime. Pet. App. 19a (emphasis added).
This rule squarely contradicts both the language and
the reasoning of Miller. Again and again Miller limits
its holding to life-without-parole sentences. See, e.g.,
Miller, 567 U.S. at 465 (“We therefore hold that man-
datory life without parole for those under the age of
18 at the time of their crimes violates the Eighth
Amendment’s prohibition on ‘cruel and unusual pun-
ishments.”); id. at 470 (“[M]andatory life-without-pa-
role sentences for juveniles violate the Eighth Amend-
ment.”); id. at 479 (“We therefore hold that the Eighth
Amendment forbids a sentencing scheme that man-
dates life in prison without possibility of parole for ju-
venile offenders.”).

And if the Court’s repeated statements were not
enough, the Court’s rationale for its decision in Miller
confirms that the decision is limited to life-without-
parole sentences. Miller rested on a simple syllogism
“implicat[ing] two strands of precedent.” Id. at 470.
The major premise of the Court’s argument was the
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proposition, premised on Graham, that “life-without-
parole sentences imposed on juveniles” are “akin to
the death penalty.” Id. at 474-75. The minor premise
was the notion, derived from “a second line of . . . prec-
edents,” that the Eighth Amendment “demand[s] in-
dividualized sentencing when imposing the death
penalty.” Id. Because life-without-parole sentences
1mposed on juveniles are equivalent to death sen-
tences 1mposed on adults, the Court reasoned, the
Court’s individualized-sentencing cases prohibit man-
datory life-without-parole sentences for juveniles. Id.
at 476-80. Crucially, imposing a term-of-years sen-
tence on a juvenile, on the other hand, is not equiva-
lent to imposing a death penalty on an adult. Such
sentences accordingly do not implicate the Court’s in-
dividualized-sentencing precedents and do not fall
within the ambit of Miller.

2. Though the below decisions’ misinterpretation of
Miller 1s more obvious than most, these decisions il-
lustrate in extreme form the severe consequences of
the many decisions that have extended Miller beyond
de jure life-without-parole sentences. The Washington
Supreme Court’s decisions effectively rob the State’s
legislature—and the legislature of any State whose
courts adopt a similar rule—of its authority to make
any meaningful rules about sentencing juveniles. By
giving sentencing courts “absolute discretion” over ju-
venile sentencing, Pet. App. 19a, the decisions below
cause courts “to assume the legislative prerogative to
establish criminal sentences,” invalidating legislative
efforts to standardize sentences and ensure appropri-
ate sentences are imposed for the most heinous
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crimes, State v. Soto-Fong, 474 P.3d 34, 42 (Ariz.
2020). “[T]he ‘clearest and most reliable objective evi-
dence of contemporary values is the legislation en-
acted by the country’s legislatures.” Graham v. Flor-
ida, 560 U.S. 48, 62 (2010) (quoting Atkins v. Virginia,
536 U.S. 304, 312 (2002)). The decisions below replace
the values of legislators with the absolute discretion
of sentencing courts.

The fact is juveniles occasionally commit grievous
crimes, and any extension of Miller necessarily fur-
ther limits legislatures’—and voters'—“power to guar-
antee that once someone commits a heinous” crime
against their community, they will receive a sentence
that their community believes is just and that will
prevent such a crime from reoccurring. Miller, 567
U.S. at 500 (Roberts, C.d., dissenting). In State v. Slo-
cumb, for example, a thirteen-year-old attacked a high
school teacher in a parking lot, forced her to drive to a
wooded area, digitally penetrated her vagina at gun-
point, and then shot her five times in the head, leaving
her body on the side of the road; three years later, the
then-sixteen-year-old escaped from custody for forty-
five minutes, during which time he forced his way into
a woman’s apartment and raped her. 827 S.E.2d 148,
149 (S.C. 2019); see also, e.g., State v. Quevedo, 947
N.W.2d 402, 403 (S.D. 2020) (seventeen-year-old fa-
tally stabs a convenience store clerk thirty-eight
times); Kinkel v. Persson, 417 P.3d 401, 403 (Or. 2018)
(fifteen-year-old murders his parents and then shoots
dozens of schoolmates, killing two and injuring more
than two dozen more); Vasquez v. Commonwealth, 781
S.E.2d 920, 922 (Va. 2016) (two sixteen-year-olds
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break into a college student’s apartment, stealing
property, threatening to kill her, and raping her mul-
tiple times). The decisions below would deprive legis-
latures of the ability to set any minimum sentence for
such horrific acts. Surely, this is neither what the
Eighth Amendment nor Miller requires.

Finally, mandatory minimums, and legislative
sentencing schemes more generally, do more than en-
sure some minimum punishment is meted out: They
also limit the influence on sentencing decisions of in-
dividual judges’ opinions and biases. As dJustice
O’Connor noted in Blakely v. Washington—discussing
a prior sentencing regime in Washington State—a
“system of unguided discretion” in sentencing “inevi-
tably result[s] in severe disparities in sentences re-
ceived and served by defendants committing the same
offense and having similar criminal histories.” 542
U.S. 296, 315 (2004) (O’Connor, J., dissenting).

Mandatory minimums allow States to address
such concerns and to ensure that sentences for simi-
larly situated offenders are reasonably similar. The
decisions below entirely invalidate the Washington
legislature’s attempts to do so. And every decision ex-
panding Miller beyond de jure life-without-parole sen-
tences imposes greater restrictions on legislative au-
thority in this area than this Court’s precedents re-
quire. The Court should take this opportunity to reit-
erate the narrow scope of Miller and ensure that
States retain their longstanding sovereign authority
to regulate juvenile sentencing.
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CONCLUSION

The Court should grant the Petitions.
Respectfully submitted,
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