Circuit Court for Baltimore City
7 Case No. 116222023

s

UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No. 520 | ¢ ‘

September Term, 2018 |

CARRINGTON STURGIS

V.
-\

STATE OF MARYLAND

Meredith,
Graeff,
Raker, Irma S.
(Senior Judge, Specially Assigned),

1.

Opinion by Raker, J

Filed: December 9, 2019

*This is an unreported opinion, and it may not be cited in any paper, brief, motion, or other
document filed in this Court or any other Maryland Court as either precedent within the
rule of stare decisis or as persuasive authority. Md. Rule 1- 104

A\ esdor AL



— Unreported Opinion e

Appellant Carrington Sturgis was éonvicted by a jury in the Circuit Court for
Baltimore City of first-degree murder,:use of a firearm in the commission of a crime of
violence, possess'ion of 'an illegal firearm, and conspifacy to wear and carry a handgun in ‘ |
the open.! ‘Appellant presents six questions for our review, which we have rephrased as
follows: |

1. Did the court abuse its discretion in refusing to ask voir dire
questions about whether members of the venire were biased
against appellant out of frustration for having to return for a
second day of jury selection and whether members of the
venire were afraid to answer questions in appellant’s presence?

2. Did the court err in admitting testimony that a police officer

-knew appellant and that one of the witnesses knew appellant

" from selling drugs because such testimonies were inadmissible
“prior bad acts” evidence?

3. Did the court err in allowing a witness to testify as to
appellant’s middle name because the purported basis for that
witness’s knowledge was appellant’s driver’s license that the -

e @5«\ court excluded from evidence?
LCEA
"

as the evidence legally -sufficient to sustain appellant s
convictions?

Kg“(}; ’@Dld the court abuse its discretion in failing to address

appellant’s request to discharge counsel?
@}‘\\ 0" 6. Did the court deny appellant’s right to be present at trial
proceedings and his right to counsel of choice by granting
counsel’s motion to withdraw without holding a hearing?

We shall affirm on all counts.-

! Appellant was convicted in a joint trial with co-defendant Frank Barnett whose separate
appeal was also before this Court. See Barnett v. State, No. 499, Sept. Term 2018.
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L
Appellant was indicted by the Grand Jury for Baltimore City on charges of first-
degree murder; use of a firearm in the commission of a crime of violence; wear, carry, and

transport of a handgun; possession of an illegal fircarm; conspiracy to wear, carry, and

transport a handgun in the open; conspiracy to commit murder; and conspiracy to use a
firearm in the commission of a crime of violence. Following an eight-day trial, the jury
con.victed-appellant of of first-degree murder; use of a firearm in the commission of a crime
of violence; possession of an illegal firearm; wear, carry, and transport of a handgun; and
conspiracy to wear and cérry a handgun in the open.- For sentencing purposes; the court |
merged appellant’s conviction for wear, carry, -and transport- of a handgun into'the
conviction for use of a firearm.in the commission of a crime of violence. ' The court
sentenced appellant to a term of incarceration of life imprisonment for first-degree murder;
twenty years (first five years without parole) for use of a firearm in: the commission of a.
crimé of violence; ten years (first five years without parole) for possession. of an illegal.
firearm; and three years for conspiracy to wear, carry, and transpc;rtx a handgun in the: open,
all consecutive to the life sentence. - .. - -~ . .. L SRR

The following facts were presented at trial. Laté at night on July. 9 or:early in the
morning. of July 10, 2016, William Johnson was-shot and killed atthe homé:of Charlene
Davis. Mr. Johnson, Ms. Davis, and three other individuals were at the hqus¢ using drugs.
Two men enfered\ Ms. Davis’s house and argged with and physically assaulted Mr.

* Johnson, and then one of the men fatally shot him.
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Appellant first engaged counsel from the Office of the Public Defender to represent

v him and subsequently retained private counsel. On November 18, 2016, private counsel

c ol

entered her appearance on appellant’s behalf. On May 11, 2017, private counsel sent a
leﬁer to .appellant’s last known address notifying him of her intent to withdraw . from
representation. On June 1, 2017, private counsel hled a-motion in the Circuit Court to
strike her appearance; indicating to the court that éhe wished to-withdraw because appellant
had “not complied with the terms of the agreement for counsel to represent him and ... .
ha[d] been. confrontational with counsel on various -occasions.” ~Appellant sent a letter to

the court.and. the State on-June 15, 2017 indicating that he was proceeding pro se.? The

State received-the letter on June 28, 2017 and forwarded it to appellant’s private counsel.

The court struck private counsel’s appearance by an-order signed on July-7,2017.3 ‘Three
weeks later; at a‘hearing on July.28, 2017, the.assistant public defender whom appellant

initially: engaged entered -his appearance on behalf.of appellant. During-this hearing,

appellant claimed that he was unaware that his private attorney had withdrawn: The public.

defender represented:appellant at trial. : &

| During jury selection, a water main break forced the court to adjoqm early and
resume the following day. This led some jurors to express frustration with having to return
for a second day.. On the following day, defense counsel requested that the court ask a voir

At
1

2 In the letter, appellant asked for a written transcript of witness statements because he
could not listen to them and stated that he had “no proper representation to assist™ him.

3 The record is unclear as to whether the trial judge that signed the Order granting private
counsel’s motion to withdraw received appellant’s letter. The July 28, 2017 hearing
occurred in front of a different judge, who had a copy of the letter.

3
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dire question about whether the events of the previous day had biased members of the jury

pool towards appellant. The court, citing its prior similar experiences, refused-to ask the

question, reasoning that doing so could create bias where none existed. Separately, two
female members of the jury pool expressed to the court apprehensiort about ahswering
questions in appellant’s presence. The court voir dired one of the jurors who expre/ssed
this concern but refused to ask the entire venire if it shared the same concern because, as
with the question about events of the previous day, the court believed that doing so might
create bias where:none.exi’sted.-

"At trial, Ms. Davis and 'the other -eyewitnesses to Mr. J.'()flfn;on"'s murder provided
detailed accounts of the mmdent ﬁ'he w1tnesses all admltted to usmg drtxgs habatually and
on the nlght in question. ms Davis was the only eyewntness who testlﬁed that she knew
appellant and his co-defendant On Cross- exammatlon of Ms Dav1s by counsel for
appellant’s co- defendant Ms Dav1s testlﬁed that she knevx ‘appellant “from drug
transactions on the street and through people that I know.” Defense counsél for appellant

’

objected to this statement, and the court t)v"en'uled the objectioq. SRRSO I

During direct examination.of Detective Andre Parker, whom Ms. Da’\Lls approached
on the street on the morning after the shootmg, the State asked Detectlve Parker whether
he knew appellant. Detectlve Parker testified that when Ms. Dav1s toid him about the
incident and mentioned appellant’s name, he knew about whom she was talking. When

the State asked Detective Parker if that person was in the courtroom, counsel for appellant’s

co-defendant objected, and the court overruled the objection.

i
-

~
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v During direct examination of Detective Brian Lewis, the primary detective on tlIe
" case, the State tried to -Iay the evidentiary foundation to admit into evidence a copy of
appellant’s driver’s license. The State asked Detective Lewis if he .had- reviewed
appeIlant’s driver’s license, and he testified that he had.. The State then showed Detective
Lewis a copy of the license and asked him if he recognized it. Appellant’s counsel and
counsel for appelllant’s co-defendant objected on the groundsthat the license was hearsay,
and the courtﬁ;s,ust;ined the objection as follows:

“[THE STATE]: Detective Lewis . . . [c]ould you take a look
at this and let me know if you recogmze it, first of all?

[DETECTIVE LEWIS] Sure Yes
[THE STATE] And what do you recogm7e 1t to be?
[DETECTIVE LEWIS] A Mary]and—

[CO DEFENDANT'S COUNSEL] Objection, can we
-approach? : . S .

e - i Izl

P LTS Ek
[CO-DEFENDANT’S 'COUNSEL]: ‘L think the bulk.of.it’s o
hearsay.
N N . o St ety o
*kk
THE COURT: [Appellant’s counsel] just joined . . .
S o ok | -

[THE STATE]: This is a physical object—

THE COURT: Yes.

ey
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[THE STATE]: . . . that Detective Lewis personally ekamined
and recovered. lt i1s also a public record of mformatlon
‘maintained by the Motor Vehicle ‘Administration— :

THE COURT: Relevance?

[THE STATE]: It’s both relevance to [appellant’s] .
* appearance as we]l as 1nformat10n about his height and hlS
. name.

kA%

THE COURT: [Appellant] just . . . accurately testified, in fact,'
to the height and his name.

[THE STATE]: That’s true, Your Honor, but this . . .
-+ corroborates that testimony.

: - THE COURT: Okay. Thé objection is sustained. Thank you.”

The State then asiced Detective Lewis to state appellant’s full name: Defense
counsel objected on the grounds that Detective Lewis’s basis of knowledge was appellant’s
driver’s license that the court had 'not'vavgimitted into evidence;-the court.overruled the
objection as follows:

| “THE COURT: ... I'm going to guess that he’s going to say
the basis of knowledge is the driver’s license.

|
*kk . ‘
\
\
|

[THE STATE]: I'm sure there’s many bases.
\ T .. SRR AP

THE COURT: Yes.

Thank you The objection is overruled He may answer the
question.”
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Detectlve Lewns then, stated appellant’s full name.*

After his conwctlon appellant filed a motion for new trial. Appellant argued that
there was insufficient evidence to suppon his convictions and that he was denied his
constitutional right to counsel of his choice when the court struck his pﬂrivate“atton;ney’s _
appearance without holding a h_earing. At appellant"s eenteneing lieerip‘g pn April 9, 2018,
appellant presented along with the motion fornew trial a letter dated January 31, 2018 from
tﬁe Office of therf;ublic Defender indicating that they had forwarded a'request from
appe]lant for a panel attorney to his former private counsel and.identifying her erroneously
as appellant’s trial attorney.’ Defense counsel argued that the iettef showed that appellant
wanted his former private counsel to reppesent him and that the court order striking her
appearance before trial therefore denied appellant’s. right to counsel of his choice.® The
court denied the motion for new.trial. . . . ;. cen

_The court imposed sentence as. stated above, and this timely appeal followed.

.'l' E

4 Detective Lewis testified incorrectly that appellant’s mlddle name is “James,” but it is
actually “Joshua.”

5 Because appellant s private counsel accepts panel cases from the Office of the Public
Defender, the Office might have believed mistakenly that she still represented appellant.

¢ During this part of the hearing, the court stated erroneously that the letter was sent before
trial. The letter was sent during tral, which occurred on the following dates: January 22,
23,25, 26, 29, 30, and 31 and February 1, 2018.

7
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11

- Before this Court, appellant presents six questions for our review. He first argues
that the trial court erred by refusing to ask his purported voir dire questions about whether
events on the first day of jury selection had biased members of the jury pool against him
and whether members of the jury pool were afraid to answer questions in appellant’s
presence. In his view, the question regarding events of the previous day was necessary to
determine if members of the venire.could not serve impartially becausl,\g‘t'hey would.direc;t
their frustration with having to return to court for a second day at appellant. He contends
similarly that a voir dire question asking members of the venire if they were nervous about
answering questiOns in front of appellant was necessary to elilﬂinatc potential bias. -

- Second, appellant argues that the testimony of Ms. Davis and Detective Parker as to
how they knew: appeliant amounted to inadmissible “prior -bad. acts” evidence., In
appellant’s view, the testimony .of both witnesses was used to establish his propensity to
act in accordance with his prior behavior, which he argues is prohibited by: Maryland Rule

5-404(b). - .. _ PR T A cur RIS L s

‘Third, appellant contends that the court erred by. allow.ing Detective Lewis to testify |

as to appellant’s middle name because his basis of knowledge was-appellant’s driver’s,

license, which'the court had excluded from.evidence.- Appellant argues.that the court
exc]uded» the driver’s license because it was inadmissible hearsay-and rejected properly the
State’s argument that-the driver’s license fell within_the “public records” exception to
hearsay under Rule 5-803-(b)(8_). Appellant maintains, however, that the court abused its

discretion by allowing Detective Lewis to testify based on this excluded evidence.

8
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Fourth, appellant argues that the evidence against him was insufficient to sustain the

jury’s verdict. Appellant contends that Ms. Davis, who was the State’s.crucial witness
because she allegedly knew appellant and his co-defendant before the murder;.was not
credible because of her past substance abuse, including on the night of the incident. He

also argués that Ms. Davis had a motive to kill Mr. Johnson. Regarding the other witnesses,

he argues that they also lacked credibility because of their histories of substance abuse:

" Consequently, iﬁ ﬁbpellant’.s opinion, the eyewitness testimony waé too incredible to
establish his guilt beyond a reasonable doubt.

¥ Fifth, appellant argues that: fhe court addressed imprc;berly his re(juest for new
couﬁsel to represent him at sentencing. Appellant contends that both the J anuary 31, 2018

letter from the Office of the Publiq Defender and the February 9, 2018 'mo_tion for new trial

“sufficed to: trigger- the court’s duty” to inquire into appellant’s reasons for- wishing to

obtain new.counsel. The-court therefore abused its discretion, he argues, by disrégarding
the letter and denying the motion without making an inquiry.

'Finally,. appellant argues that the court’s decision to grant his private attorney’s
- motion to-striké her appearance without a hearing violated his Sixth Amendment right to
be present at-trial and to counsel of his choice. In appellant’s view, Maryland Rule 4-
214(d), which. alléws- defense counsel to withdraw appearance in writing if writtén notice
is provided to the defendant, cannot: be read to-allow. a court to strike an attorney’s
appearénc'e without a hearing. He contends that the constitutional right of a defendant to
be present at trial guaranteed by f{ule 4-231 required the court to hold a hearing before

granting the motion.
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In response, the State first contends that appellant’s objection to the court’s failure

to ask his proffered voir dire questions is not preserved for our review. The State argues

that appellant’s initial objection was related to an issue central to the composition of the .

jury because appellant’s proffered questions related to biases that might have emerged
during jury selection. By failing to renew the objéction once the jury was empaneled, the

State concludes, appellant waived his right to appeal the issue. Even if the objection was

preserved, the State argues, the court did not abuse its discretion because it determined:

properly that the questions might have created rather than cured.bias in the jury pool. '
Second, the State argues.that the testimony of Ms. Davis and Detective Parker-as to
how they knew. appellant -was admissible for the purpose of identifyiﬁg ‘himy which is-a
permissible use of prior acts evidence under Rule 5-404(b). The State argues that
appellant’s objection to Detective Parker's testimony was not preserved for appez;l.becalljse

only counsel for his co-defendant raised-the objection. If, however, the objection was

“preserved, the State contends that' Detective Parker and Ms. Davis, merely provided.

evidence probative of their relationship with appellant. In the State’s:view, even if this

>

evidence was admitted improperly, appellant- was ‘not unfairly prejudiced ‘because the -

information conveyed—that appellant was involved in drug transactions:and known to
police—did not paint appellant in a. more unfavorable light compared to his co-defendant
and the eyewitnesses, who all admittedto similar conduct. Therefore; the State argues, a;r’;y
error.was harmless beyond a reasonable doubt. | |

Third, the State argues that the court properly allowed Detective Lewis to testify as

to appellant’s full name. In the State’s view, the court excluded the driver’s license not

10
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because it was hearsay ‘bqt because it was cumulative. The driver’s-license was not hearsay,
the State argues; because a driver’s license given by a defendant to a police officer is an
impliéd assertion by the defendant of the information on the license. Moreover, the State
maintains that a person’s name is not hearsay. Therefore, in the State’s view, the court did
not err in allowing Detective Lewis to testify as to appellant’s middle name because neither
his basis of knowledge nor his testimony itself wés hearsay. -

Fourth, the Stéite argues that there was sufficient evidence to convict‘appel'lant. The
State contends (1) that a single witness’s testimony is legally sufficient-and (2) that it is the
role of the jury to weigh a witness’s credibilit.y. ‘The State also argues that other witnesses
corroborated Ms. Davis’s testimony.l Therefore, the State concludes, the evidence was
sufficient. :

# Fifth; the State: argues that the court-did not abuse. its discretion by denying
appellant’s motion for new trial and not granting appellant’s request for new counsel: The
State concedes that-a court has a duty to inquire into.the reasons for'a defendant’s desire to
obtain new:counsel-dt sentencing. The State argues, however; that the motion for new.trial

. and the January 31; 2018 letter did not express appellantis: present dissatisfaction with
counsel and-thus-did not trigger the required: inquiry. :Instead, the State argues, these
documents expressed appellant’s retrospective discontent with having to engage his ﬁfst
attorney, whom he replaced with private counsel until she withdrew her represenfation,
before trial began. Even if the circumstances were sufficient to trigger the court’s inquiry,
the State argues. that the court gave appellant anyopportuhity to be heard regarding his

reasons for seeking a new trial and new representation before sentencing. The State

11
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concludes that the court exercised its discretion properly in assessing and rejecting the
motion for new t1:ia1 and appellant’s supposed dissatisfaction with counsel. |
Finally, the State contends that appellant was not denied his right to counsel of his
choice and to due process. The State argues that appellant had no right to be represented
by privately retained counsel'who no longer wished to represent him. The State also argues
that Rule 4-214(d) does not conflict with the right of a defendant to be present at trial in
Rule 4-231. The State contends that, if Rule 4-214(d) required a hea;;ﬁg"before ruling on,
a motion to strike appearance, it would render superfluous the requirement that the court
_hold a Rule 4-215 hearing after a motion to strike -appearance is granted because both
matters could be handled in a single hearing. . Therefore, _thé State argues, the court did not
err in'granting the motion to strike the-appearahce of appellant’s private counsel without a

hearing. L , ' TR ' T

III. - NETEE R
We begin by addressing appellant’s:issue of the proposed voir. dire:questions and
hold that the c'oﬁrt did not err by refusing to ask the voir dire questions proffered :by
appellant. We first determine if this issue is preserved on appéal. An obj éction to acourt’s-
refusal to ask a voir dire question i4s preserved for appellate review even if'it is not renewed
after the jury is empaneled. State v. Stringfellow, 425 Md. 461,:469 (2012). Appellant
objected' to the court’s failure to ask his purported voir dire questions. Although he did not

renew his objection when jury selection ended, the issue is preserved.

12
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We review the co.urt’s decision not to ask appellant’s proffered voir dire questions
fér abuse :)f discretion. Pearson v. State, 437 Md. 350, 356 (2014). We will not disturb
the decision of the court: unlesé we find that the vbir dire questions were “not'reasonably-
sufficient to test the jury for bias, partiality, or prejudice.” Washington v. State, 425 Md.
306, 314 (2012). Because Maryland employs “limited voir-dire,” a court “need_not ask a

292

Pearson,:

" 437 Md. at 357 (altération in original) (quoting Washington, 425 Md. at 315).

. We.hold that the court did not abuse. its discretion in refusing to ask appellant’s
proffered voir dire questions about bias associated with events: of the previous day and
about discomfort with answering questions in appellant’s presence. Regarding thel question
about bias eissociated with coming for a second-day of jury selection, the court observed
that it is not unusual for people to express frustratioﬁ with a long jury sglection process.'
Regarding the question about discomfort with answering questions in appellant’s presence,
the court expreséed concern that such a question would create fear of appellant where none
existed previ'ou'sl-'y and 'would entice potential jurors to-state.that they had such discomfort
to.avoid servingon the jury. The court did not abuse its discretion in declining to ask these
queétions.‘ L

We next address appellant’s claim that the court erred in admitﬁng “prior béd acts”
evidence. We address first app'ellant"'s argument that.the testimony of De;tective Parker is
not preserye'd for appeal. .An evidentiary objection is preserved ordinarily for appeal only
if it is raised by the party appealing the objection. Williams v. State, 216 Md. App. 235,

254 (2014). In the case of Detective Parker’s testimony, appellant’s counsel did not object

13
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to “the testimony; only counsel for appellant’s co-defendant objected. The issue of
Detective Parker’s testlmony is not preserved for our review. |
We review the court’s decision to admit Ms. Davis’s testimony for abuse of
discretion. State v. Simms, 420 Md. 705, 725, 737 (2011). Evidence is admissible if it is
relevant.. Rule 5-402. Even if.evidence is relevant, a court can exclude that evidence if the
danger of unfair prejudice substantially outweighs its probative value. Rule 5-403. Rule
5-404(b) governs the admissibility of “prior bad acts” evidence, readirig as follows:
“Evidence of other crimes, wrongs, or other acts . . . is not
admissible to prove the character of a person in order to show
action in conformity therewith. Such evidence, however, may
be admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, common scheme or plan, . :
| knowledge, identity, or absence of mistake or accident.” |
(Empha51s added) “Prlor bad acts” ev1dence is admissible lafhen offered fora perrmssrble
use under Rule 5- 404(b) and if the danger of unfalr prejudlce does not substantlally
outwergh its probatlve value. | |
We hold that the court did not abuse. its dlscretlon in adrnlttm;g Ms. Dav1s S
testlmony about how she knew appellant The State offered the evxdence of appellant s
mvolvement in drug transactlons to estabhsh that.Ms ;Dav1s could 1dent1fy appellant The
evidence was admrsmble because it was offered fora pertms&ble use under‘Rule 5- 404(b)
and highly probatlve of how Ms. Davis knew appellant Although th-e.(testlrnony was
prejudicial because it 1mpllcated appellant in prior “drug transactmns we agree w1th the

State that it was vague enough to limit any unfair prejudice; for example, the testimony did

not specify the role appellant played in these “drug transactions.” The court therefore did

14
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not abuse its discretion:by admitting Ms. Davis’s testimony and concluding that the danger
of unfair nrejudice of this testimony did not substantially outweigh its probative value.
We next address whether the court erred in allowing Detective Lewis to testify as
to appellant’s middle name because this testimony was inadmissible hearsay. Hearsay is
an out-of-court statement offered to prove the truth of the matter asserted and is not

admissible unless it--falls under a specified exception. Rules 5-801-5-803. A statement by

~the party against‘Whom the statement 1s offered is an exception to the hearsay rule. Rule

5-803(a). We review de novo a court’s decision to exclude evidence as hearsay or admit it

~ undera hearsay exceptlon Gordon v. State 431 Md 527, 538 (2013) We review for clear

error the factual ﬁndlngs underpmmng the court’s legal conclusmn Id
A person $ name is not hearsay Webster V. State 221 Md App 100 117- 18
(2015) Moreover 1nformat10n ona defendant S dnver s hcense is adm1351ble 1f the tnal

court ﬁnds that there 1s sufﬁcrent evidence for the jury to reasonably conclude that the

,defendant unamblguously adopted” as an admlssmn the 1nformat10n on the hcense

b

Gordon 431 Md at 547 (quotmg Blackson V. Umted States 979 A. 2d l 8 (D C 2009))
In Gordon 431 Md at 530 a detectlve testlﬁed that he had “personal knowledge” of the
defendant s agie because the defendant had shown his license at the detectlve s request
The Court of Apheals upheld the adm1881b111ty of thlS testlmony because the 1nformat10n
on the hcense quahﬁed under the hearsay exceptlon for statements of a party-opponent.
The ‘Court concluded that the detendant s act of shOwrng the detective his llcense was

sufficient evidence from which a jury could reasonably find that he 'made an adoptive

admission of the information. Id. at 545, 548—49.
15
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We hold that the court-did not err in admitting Detective Lewis’s testimqny.’ The
court éoncluded corre_ctly t.hat appellant’s middle name was not hearsay.- Even if it was
hearsay, the court had sufficient evidence to decide that the jury could co;lclude that
appellant made an adoptive admission of the full name on his license. The evidence was |
offered by the State as a statement of appéllant, thus placing it within the hearsay exception
in Rule 5-803(a)(2). There is no evidence that appellant disputed that h:e éﬁowed Detective
Lewis the license. Therefore, even if the testimony about apééllént’s name was .
inadmissible hearsay, the court did not err in admitting it into evidence.

#& We next address whether the evidence was legally sufficient to sustain appellant’s
convictions and hold that it was. - We review the evidence in the light most favorable to the
prosecution and will hold it legally sufficient if “any rational trier of fact could have found
the essen-tiél elements of the crime beyond.a reasonable doubt.” : Jackson v. Virginia, 443
U.S. 307, 319 (1979); Derr v. State, 434 Md. 88,129 (2013). .“Questio‘nablyv credible
evidence is n(;t legally insufﬁcient; See Bailey v. State, 16 Md. App. 83, 97-102 ;(1.9_7.2).__,
While the testimony of Ms. Davis and other witnesée-s ;vas nbt :hi?ghly' credlble gi:ven their
admitted drug use on th‘e-n.ig’l.lt of the ihéi(}eflt, the e.vents' of that mghtwere corroborated |
by each eyewitness. We hol_é fhat the Coﬁi}i'cti_on was based on _légaily :s'ufﬁ;c:;ient evidence.

We nextstum to whether the gquﬁ addressed impvrop've:rl'y .gppgllaht'5:s; }é.quest for new

counsel to represent him at séntengihg. 'Both( 'panie.s agree__tflatfRﬁle‘-ié}-ZlS(e), which

7 We do not resolve the disagreement between appellant and the State about whether the
court excluded properly the driver’s license as hearsay because it is irrelevant to this
analysis. : '

16
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gbvernsq defendant’s request to discharge counsel pre-trial,®. does not apply because
appellant’érequest was made after trial began. See State v. Brown, 342-Md. 404, 412,417
(1996) (recognizing that a defendant’s right to substitu;[e counsel or proceed pro se “is
limited. after trial has begun” and that after trial has begun, Rule 4-215 is inapposite).
Nonlétheless,.the court retains discretion to decide after trial begins whether dismissal is

appropriéter See id. at 417-18. We review the court’s decision not to dismiss counsel for

| abuse of discrétfbh'?"'?d; at 431.

Théf'e are no magic words that a defendant must utter to obtain the court’s review
of a-request to dismiss counsel; the request is initiated if the court could “reasonably
conclude” that _the defendant wishes to obtain new counsel or pfoceed pro se. State v.
faylor, 431 Md. 615, 632(2013). The Coutt of Appeals has suggested multipie factors to
consider when deci’ding to grant a request to dismiss counsel: (1) the merits of the request,

(2) the “quality” of current counsel’s representation, (3) the potential “disruptive effect” of

® Rule 4-215(e) reads in part as follows:

“If a defendant requests permission to discharge an attorney
" whose appearance has been entered, the court shall permit the
defendant to explain the reasons for the request. If the court
finds that there is a meritorious reason for the defendant’s
request, the court shall permlt the discharge of counsel,

continue the action if necessary: and advise the defendant that
_ if new counsel does not enter an appearance by the next
scheduled trial date, the action will proceed to trial with the
defendant unrepresented by counsel. If the court finds no
meritorious reason for the defendant’s request, the court may
not permit the discharge of counsel without first informing the
“defendant that the trial will ;proceed as scheduled with the
defendant unrepresented by counsel ifthe defendant discharges
counsel and does not have new counsel.”

17
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dismissal, (4) timing, -(5) the status of the proceedings, and (6) the defenda}lt-?s prior
requests for new.counsel. Brown, 342 Md. at 428. Importantly, “the longer the defendant
waits to request discharge of counsel, the stronger the rationale must be to warrant

counsel’s dismissal.” Id. at 429. . Y
o : A

™

ew trial that he was

frustrated that his pnvate attorney withdrew from representatlon beﬂ;"e" trial but does not.// 0‘(
.

o
Yoo wh'® express dtssatlsfactlon with the representatlon he received from the Office of the Public %«*y‘;"f
e

oo

Defender during mal The January 31 2018 letter—-whlch mi Mldentlﬁed hls/-’ o n® o

0’\

private counsel] as his trlal attorney.—mlght have been an expressmn of this frustratlon
¥ Assuming arguendo that appellant dzd express a des1re to obtam nevlz counsel, we
hold that the court did not abuse its dnscretlon because the court prov1ded appellant an
opportunity to express his w1shes at hns Aprll 9 2018 sentencmg hearmg Appellant
provided no compcllmg reasons to the court for waltmg until his sentencmg hearing to
bring to the court’s attentnon his deslre to: dlscharge ]’llS public defenclet: t;r fol‘ delaying the
proceedings so that he could seek new representatlon or ptoceed pro se. Thus, even though
the eeurt did not give speciﬁc reasons for denylng the motion fot new trlal and not ;granting
appellant’s request for new counsel, it did not abuse its discretion in domg SO.
Finally, we address appellant 's argument that the court demed his nght to be present
at trial and to counsel of choice by granting his private attOmey's motlon to w1thdraw

without a hearing. Appellant argues that his constitutional rights were violated when he

was not notified of his private attorney’s motion to withdraw or permitted to attend a

18
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hearing'prjor to the motion being granted. Whether a defendant has a constitutional right
to be prescﬁt at a particular stage of his trial is a legal qﬁestion thét we review de novo. See
United States v. Gomez, 67 F.3d 1515, 1528 (10th Cir. 1995). We review de novo an
interére‘tatidn of the Maryland Rules. Pinkney v. State, 427 Md. 77, 88 (2012)."

Rule 4-214(d) governs the withdrawal. of the appearance of counsel and states as
follows: k
AN .I,f‘A\ thotion to withdraw the appearance of counsel shall be .

.-~ made in writing or in the presence of the defendant in open

court. If the motion is in writing, moving counsel shall certify

that a written notice of intention to withdraw appearance was

sent to the defendant at least ten days before the filing of the

motion. If the defendant is represented by other counsel or if

other counsel enters an appearance on behalf of the defendant,

and if no objection is made within ten days after the motion is
filed, the clerk shall strike the appearance of moving counsel. .

If no other counsel has entered an appearance for the

- defendant, leave to withdraw may be granted.only by order of

court. The court may refuse leave to withdraw an appearance

if it would unduly delay the trial of the action, would be

prejudicial to any of the parties, or otherwise would not be in
_ the interest of justice. If leave is:granted and the defendant is -

not represented, a subpoena or other writ shall be issued and

"~ served on the defendant for an appearance before the court for

proceedings pursuant to Rule 4-215.”

Maryland Rule 4-231 addresses the defendant’s right to be present, providing as

follows:

“(a) When presence required. A defendant shall be present
- at.all times when required by the court. A corporation may be
present by counsel.

(b) Right to be present—Excéptions. A defendant is entitled

.- to be physically present in person at a preliminary hearing and
every stage of the trial, except (1) at a conference or argument

19
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on a question of law; (2) when a nolle prosequi or stet is.entered // -
pursuant to Rules 4-247 and 4-248.” '

It does not appear that Maryland courts have addressed the question of \'azhether a

o

defendant has the constitutional right to be present when the trial .court constders and rules
- on defense counsel’s motion to s&tthdraw from the case. It is bedrock law that “a defendant
is guaranteed the right to be present at any stage of the criminal proceedrng that 1s critical
to its outcome if his presence would contribute to the farmess of the p@ure I\entucky
V. Stmcer 482 U. S 730, 745 (1987) (emphasis added) see Unzted States v. Gagnon, 470
U.S. 522 526 (1985) (per cunam) (“[A] defendant has a due process right to be present at
a proceedlng ‘whenever his presence has a relation, reasonablv substantial, to the fulness

-y,

of his opportumty to defend agamst the charge * (quoting Snvder v, Massachusetts 29]

U S. 97, 106 (1934))) The rtght to be present protects a defendant s rlght to confront
- l ; 4
wrtnesses and hlS rlghts under the Due Process Clause of the thth Amendment Gagnon

470 U.S. at 526.
In Maryland a cnmlna] defendant has both a common law and a constltutlonal right

to be present at all crltrcal stages of the trial. State v. Hart, 449 Md 246 264 (2016) These

1.1.‘

rtghts are implemented by Rule 4- 231 and vmdlcate[] two pnmary mterests enabling the

a

defendant to assist in the presentatlon ofa defense and ensurmg the appearance of farmess
in the execution of justice.” Pmknev V. State 350 Md 201, 209 (1998) (mtemal citations
omitted).

The question we must decide is whether, in the case before us, appellant was

deprived of his right to be present at a critical stage of the trial. Federal courts and our

20
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7 \ . o o
sister state courts have considered the issue. - Most of these courts have held that ordinarily
a defendant does not have the constitutional right to be present when the court rules on a

R . ) o
motion to withdraw.as counsel or meets with defense counsel to discuss withdrawal. When

- J
'\ the onlg7 issue to be determined is the withdrawal of counsel, the matter arises pre-trial, and
{ no substantive’ matters are discussed or considered' the stage of the proceeding is nof

L;\considered “crit’iéﬂr ) “See e.g., Hale v, szso;z 227 F. 3d 1298 (10th Cir. 2000); G:een vt
Johnson, 116 F 3d‘1 l/;5 (5th Cir. 1997); United States v. OIes 994 F 2d 1519 (10th Cll"
1993), Shankles V., Duector TDCJ 1D, 877 F Supp 346 (ED Texas 1995) szth v, State
724 So. 2d 280 (MISS 1998) But see Bradley v, Hemy, 510 F. 3d 1093 (9th Cir. 2007),
People v. Cardenas, 411 P.3d 956 (Colo. App 2015)

In Hale v. Gibson, 227 F.3d 1298, 131 l 12 ( IOth éll‘ 2000) the Unlted States Court
of Appea]s for the Tenth Cn'cmt held that a meetm g out51de of the presence of the defendant
between defense counsel and the 'eourt regardmg defense counsel S apphcatlon to withdraw
did not violate the defendant’s constitutional rlght to be present The defendant was not

1. ; ST

notlﬁed of or permltted to attend the hearmg,” but the court noted that there was no

1
t -

evidence that the coun and defense counsel dxscussed “the substantlve charges aaa.mst the
defendant or the "tr.*uth of the underlymg i conﬂlct between defense counsel and the'
defendant Id The meetmg “did not 1mp1nge on [the defendant s] opportumty to defend
agamst the chatges aéalnst him or affect the falrness of the entire trial” and therefore did
not amount to a constitutional violation. /d. at 1312.

Slmllarly, in Umted States v. Oles, 994 F 2d 1519, 1525 (10th Cir. 1993) the United

, States Court of Appeals for the Tenth C1rcu1t held that the defendant s absence from a

21
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preliminary hearing where 'the trial court considered whether court-appointegl --éounsel
would withdraw in favor of potential retained counsel did not violate the defenélant’s due
process rights (a) because no substantive matters relating to the charges’/ iﬁ'en__ding against
the defendant were discussed and (b) bec.ause the defendant did not\}"c\stablish that his
presence would have contributed to the fairness of the trial.

In contrast, the United States Court of Appeals for the Ninth C'ircuitu held in Bradley

v. Henry, 510 F.3d 1093, 1097-98 (9th Cir. 2007) that a defendant’s Fights weré violated.

N

when he was excluded from a meeting between defense counsel and the trial judég 5?\;Vhich
the judge,concluded that the defendant was unable to pay defense counsel and appointed
new counsel instead. The court concluded that “[d]ue process does not permit a jﬁdge to
decide such a question without hearing the affected party.” Id. at 1098. |

State courts that have also considered this issue have articulated two approaches to
determining when:a stage of the trial is critical and the defendant’s right to be present is
implicate(i. The Mississippi Supreme Court advanced a case-by-case approach in Smith v.
State, 724:So0. 2d 280, 310-12. (Miss. 1998). In Smith, a capital case,.the defendant was:
not present at a pre-trial hearing on a continuance motion-at whichr the. court allowed the
defendant’s appoiﬁted counsel to withdraw.in place of his privately retained-attorney. Id.
at 310. The court held that the defendant’s constitutional .right to be presetit.was not
violated because defense counsel’s motion was made well before trial and defense counsel
“made no allegations against [the defendant] which [the defendant] was entitled £o defend.”

Id at 312.
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l\n\contrasL the Co_lorado Court of Appeals held that a defendant’s presgnce at a
hearing oni defense counsel’s mqtion to withdraw was required based upon a reading of
Colorado R’ule of "Griminalv- Procedure 44(d). People v. Cardena-s-, 411.P.3d 956, 96163
(Colo. App. 20_15). " Defense. counsel sought to. withdraw because of irreconcilable
differences of--6pinion with the defendanf, and even though the coﬁrt scheduled a hearing
on the motion, the ,m(‘ition was granted after defense counsel met in camera with a new
Judge assigned {o\ thé case.. /d. at 959-60. Colorado Rule 44(d) reqﬁir‘ed a defendant to'be
present at a hearing on defense counsel’s motion to withdraw and provided a specific
process for waiving -such a hearing. The court concluded that it was “illogical- and
untenable” to- construe ‘-Rule 44(d) as requiring a defendant to be present and -then
conducting “the only meaningful portion of the hearing . . . outside of-his or her presence.”
Id at:961.. . . .. .~ o 2

We conclude that the right approach, as 'detemlined by the Mississippi Supreme
Co'un, is a case-by-case determination of whether a defendant was deprived of*a right to
be present by.considering the timing of the motion to withdraw, the facts and circumstances.
surrounding the.reasqns fé‘r withdrawal, whether other counsel has entered an appearance;
and the nature of the discussion, if any. This appl:ogch is consistent with the lgnguage of
Maryland Rule 4-214(d). The Maryland Rule, in contrast with the Colorado Rule, does not

afford a defendant an absolute right to ‘be present. .- The.Maryland Rule provides two

' protections for a defendant when defense counsel seeks to withdraw: (1) the defendant can

retain new counsel and file an objection to the motion to withdraw within ten days of the

filing of the motion or (2) if the defendant is unrepresented, the court can grant the motion,

23
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after balancing the need for judicial administrability with the due proc‘ess»right{ of the
defendant. In either case, a participatory hearing is not required. Rule 4-23_1\:/\Twhich 18
informed by the constitutional jurisprudence that the right to be present.dt trial is at_critical-
stages of the proceedings—is therefore not always implicated.

We hold that a hearing with appellant present was not required~in this case.
Appellant does not dispute that his privately  retained attorney foll‘c\ﬁved the noticg
requirement of Rule 4-214(d) properly but contends that he never rece‘iffe'a?hat notice. The
récord before us contradicts this claim. Appellant’s private .attorney represented to the
court that she sent notice to appellant and the State on May 11, 2017, and appellant-sent
his letter to the court over one montﬁ.later, én June 15, 2017, indicating that he was no
longer represented. The'only question before us, therefore, is whether the conditions:that
would require a hearing under Rule 4-214(d) were implicated here.

‘We conclude that they were not. First, this motion was made well in advance of
trial. Second, theréris-no evidence that the court and appellant’s private-attorney met to
discuss the charges against him or that he was not provided an opportunity to defend against
accusations that his private attorney made. There is no evidence, for example, that the
cc_)ul.‘c:concluded' that appellant was in fact combative or in violation of his agreement with
his: private a;t‘omey \\‘/hen g_;z;pging her xﬁotion to withdraw. Third, while other .counsel did
I;Ot enter appearance on behalf of appellant before the motion to withdraw was granted,
appellant’s letter indicated that he was proceeding pro se,-which triggered the requirement

under Rule 4-214(d) that a hearing be held affer the motion to withdraw is granted at which

the pro se defendant is given information on the charges, advised of the desirability and
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importaﬁce of .séeking c;oﬁnsel, and advised t_ilét appearance at tﬁal without counsel couid
constitute ‘waiver of counsel. Appellant provides no e_vidence that- he. was denied an
opportunity to de;fend against the charges he faced or that the Order striking appearance
\ affected the fairness of the entire trial. ‘The decision-not to hold a hearing did not violate
his constitutioﬂnai rlghts |
a As to app'ellantl-’\s‘}claim that the trial court depriyed him of his right to counsel of his
| . ~~_choice, we dis_g'gree;' We hold that the Order striking the appearance of appellant’s brivate
attof?xé‘y ”-&fi‘g not deprive appellant of his right to counsel of his-choice. The Sixth
Amendment’s right to counsel is not absolute; a defendant cannot-“insist on representation
by- an attorney he cannot afford dr who fér other reésons declines to represent the
defendant.”. . Wheat v. -United States, 486 U.S. 153, 159 (1988). . Appellant’s.private.
attorney notified the court fhat she wanted to 'withdraw because appellant was
uncooperative and 1.10,t abiding by the terms of his agreement with her. Appellant.has no
right to representation from an aftorney with whom.he failed to cooperate, and.-we' reje(.:t.
thisvat'jvgumentf' SO |

JUDGMENTS OF THE
CIRCUIT COURT FOR
BALTIMORE - CITY.
AFFIRMED. COSTS TO BE
.PAID BY APPELLANT.




CARRINGTON STURGIS *  INTHE
*  COURT OF APPEALS
*  OF MARYLAND

* Petition Docket No. 434
V. : September Term, 2019

(No. 520, Sept. Term, 2018
* Court of Special Appeals)

* (Nos. 116222023 & 116222024, Circuit
STATE OF MARYLAND Court for Baltimore City)
"ORDER
Upon consideration of the petitions for a writ of certiorari to the Court of Special

Appeals and the answer filed thereto, in the above-captioned case, it is

ORDERED, by the Court of Appeals of Maryland, that the petitions be, and they are
hereby, DENIED as there has been no shoWing that review by certiorari is desirable and in the

public interest.

/s/ Mary Ellen Barbera

Chief Judge

DATE: March 27, 2020
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STATE OF MARYLAND OFFHCE OF THE PUBLIC DEFENDER Ptic aerewoes

ADMINISTRATION DEPUTY PUBLIC DEFENDER
"‘DISTRICT #1 BALTIMORE CITY : JGRsTENGETTYS DOWNS
201 SAINT PAUL PLACE, 1st Flicor FATASHA DARTIGUE
BALTIMORE’ MARYLAND 21 202 DEPUTY D STRICT PUBLIC DEFENDER

Ph. (410) 333-4900 ext. 206 Fax (410) 333-4864
Toll Free: 1-887-430-5187

LAWRENCE J. HOGAN, JR.
| GOVERNOR

January 31, 2018

Mr. f.,arrmgton Sturgis, SID# 3308519 . -
JCI

P.0O. Box 534

-Jessup, Man ,!u. d 20784 et e T T

Re: Case# 116222023

Dear Mr. Sturgis: . T
| am in receipt of your recent correspondence.

| am forwarding your letter to Andrea Jaskuisky, Esq, the pénel attorney that is
assigned to represent you in the above case number. Ms. Jaskulsky will address

your concerns and assist you in this matter. You may direct future correspundence
to:

Andrea Jaskulsky, Esquire

217 N. Charles Street, 2" Floor
- Baltimore, Maryland 21201

(410) 539-2639

e

If you need any further asssstance p!ease contact Ms. Jaskulsky

/ District Public Defender

;\@mmE

cc:  Andrea Jaskulsky, Panel Attorney .
Maryland Relay - 711 or 1-800-735-2258 for caliers outside the State of Maryland
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LAWRENCE J. HOGAN, JR.

STATE OF MARYLAND OFFICE OF THE PUBLIC DEFENDER
5, 3 APPELLATE DIVISION PAUL B. DEWOLFE
6 SAINT PAUL STREET, SUITE 1302 _  BECKY FELOMAN
-BALTIMORE, MD 21202 ' : DEPUTY PUBLIC DEFENDER
S BRIAN SACCENTI

. - CHIEF ATTORNEY
Telephone: (410) 767-8555  Fax: (410) 333-8801
, Toll Free: 1 (877) 430-5187

Maryland Relay: 1(800) 735-2258 In State: 711

February 21, '2020

Sturgis Carrington 463986/3308519
Western Correctional Institution
13800 McMullen Highway
Cumberland, MD 21502

Re: Carrington Sturgis v. State of
Maryland, Court of Appeals, September
Term, , No.

Dear Mr. Sturgis:

Enclosed is a copy of the State’s answer to the petition for writ of certiorari that 1
filed in your case. It will be at least two months before the Court of Appeals decides
whether to review the decision of the Court of Special Appeals. We will let you know as
soon as the Court notifies us of its decision. Note that the State does not 1ntend to respond
to your pro se petition, unless asked by the Court of Appeals

PR/pr

CONFIDENTIALITY NOTICE: This document contains information
that is legally privileged, or is otherwise confidential by law.




CARRINGTON lSlTlUR‘GIS‘,'. - |INTHE
Petitioner, COURT OF APPEALS
v. . | OF MARYLAND
STATE OF MARYLAND, | September Term, 2019
ReSpondeﬁt. Petition Docket.No. 434

ANSWER TO PETITIONS FOR A WRIT OF CERTIORARI

The State of Maryland, Résppndent, respectfully submits
that the petitions for certiorari filed by Petitioner Carrington
‘Sturgis éhould be deniéd, further review being neither “desirable
~ [nor] in the public inte'rest.”. Md. Codel, Cts. & Jud. Prdc. § 12-;‘203.1
Mot_idns for leave to withdraw as counsel in a cfifninal case

are governed by Maryland Rule 4-214(d). The rule sets forth

- precise re_qmr_emehts__for_how_ such motions are tobe filed and ruled _. ..

 upon, but it does not contain any requirement that a court must
7

hold a hearing before ruling on such a motion. Rather, if the court

1 Sturgis filed his initial petition for certiorari- pro se, and .
subsequently filed another petition through counsel. Both
petitions have been docketed under the same petition number.
The State focuses the remainder of this answer solely on the
couniseled petition; however, the State will file a further response
to the pro se petition if requested by the Court.
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grants leave to withdraw, the rule requires the court to hold a

hearing thereafter, to conduct the proceedings for the protection of

‘the defendant’s right to counsel that are required by Rule 4-215.

In the absence of any support in the text of Rule 4-214(d) for

a requirément to hold hearings on motions for leave to withdraw,

Sturgis urges. this Court to take up his case in order to find some
e ) : .

other source for such a requirement; he claims such a requirement

".could‘ be discovered in the rights to be present at critical stages of

trial and/or to counsel of choice. But there is no-reason for thié .

Court to accept his invitation. After Sturgis’s retained counsel

‘withdrew more than six months before trial, Sturgis promptly

obtained the services of the Office 6f the Pubiic Defender. At. all

proceedings thereafter, Sturgis was capably represented by an '

--attorney from-that-office, and he made no complaint at trial about

his previous attorney having been discharged until after he had
been found _guiity. |

In an uhreported opinion, the Court of Special Appeals
reseafched decisions from other jui‘iédicfiohs on whether a hearing
is required on a défensé attorney’s motion to withdraw, and the

scant cases it found to support such a requirement were factually



distinguishable or came from jurisdictions where (unlike in

Maryland) a hearing is eXpressiy required by court rule. See

Carrington Sturgis' v. State, No. 520, Sept. Term 2018, slip op. at

20-23 (filed Dec. 9,-2019) (Pet. App. 21-24). And, as the Court of

Special Appeals recognized, the Sixth Amendment right to counsel

of choice has no application where, as here, the defendant’s =

supposed “couﬁsel of choice"’- has declined the repre‘sentat.ion:
“[A] defendant caﬁnot ‘insist on representation by én attorney hé
cannot afford or who for ot-her reasons declines to represent the
defendant.” Id:, slip op. at 25 (quoting Wheatlv‘ United States, 486
.. U.8. 153, 159 (1988)) (Pet. App. 26).

k_Ultimately', if ;chérga is a policy argument to be made for

requiring hearings under Rule 4-215(d), this Court could consider

“adding such a requirement to the rule via its rulemaking power.

But there is no constitutional basis for such a requirement, nor do

~ the circumstances of this case reveal any reason to use this

particular case as a vehicle to consider creating one.




~ QUESTION PRESENTED
Where Maryland Rule 4-214(d) does not require a hearing to
be held on a criminai ~defense - attorney’s motion for leave ‘to

withdraw, does neither the right to be present at critical stages of

A

trial nor the right to counsel of choice create such a requirement? %

STATEMENT OF FACTS

The underlymg facts are summarlzed in the Court of Special
Appeals’ unréported decision as follows:

Late at night on July 9, or early in the morning of July
10, 2016, William Johnson was shot and killed at the
home of Charlene Davis. Mr. Johnson, Ms. Davis, and
three other individuals were at the house using drugs.
Two men entered Ms. Davis’s house and argued with
and physically assaulted Mr. J ohnson and then one of
the men fatally shot h1m

Sturgis, slip op. at 2 (Pet. App. 3). Ms. Davis testlﬁed at trial that

Sturgls Whom she had known for a year or two was the shooter
The following facts pertam to the motion for leave to-

‘withdraw filed by Sturgis’s private defense attorney, Andrea E.

8) askulsky; Esquire:

[Sturgis] first engaged counsel from the Office of
the * Public Defender to represent him and

2 The State has consolidated Sturgis’s questions presented.
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subsequently retained private counsel [ie., Ms.

dJaskulsky]. On November 18, 2016, private counsel

entered her appearance on [Sturgis’s] behalf. On May -
11, 2017, private counsel sent a letter to [Sturgis’s] last
known address notifying him of her intent to withdraw
from representation. On June 1, 2017, private counsel
filed a motion in the Circuit Court to strike her
appearance, indicating to the court that she wished to
withdraw because [Sturgis] had “not complied with the
terms of the agreement for counsel to represent him
and ... ha[d] been confrontational with counsel on
various occasions.” [Sturgis] sent a letter the court
and the State on June 15, 2017 indicating that he was
proceeding pro se. The State received the letter on
June 28, 2017 and forwarded it to [Sturgis’s] private
counsel. The court struck private counsel’s
appearance by an order signed on July 7, 2017. Three

- weeks later, at a hearing on July 28, 2017, the

assistant public defender whom [Sturgis] initially

. engaged [Robert T. Durkin, Esquire] entered his

appearance on behalf of [Sturgis]. During this
hearing, [Sturgis] claimed that he was unaware that
his private attorney had withdrawn.l8! The public
defender represented [Sturgis] at trial [which was held
in late January and early February 2018].

% * *

At [Sturgis’s] sentencing ‘hearing on April 9,

- 2018, ... [d]efense counsel argued that [a] letter

[Sturgis had sent during trial to the Office of the
Public Defender, requesting a panel attorney] showed
that [Sturgis] wanted his former private counsel to
represent him and that the court order striking her
appearance before trial therefore denied [Sturgis’s]

right to counsel of his choice.. The court denied the

3

However, Sturgis did not complai.n' at the July 2017 hearing
that he was entitled to a hearing on counsel’s motion to withdraw.




motion][.][4]

Stufgis, slip op. at 3, 7 (footnotes omitted) (Cert. Pet. App. at 4, 8).

REASONS TO DENY THE PETITION
1. |

This case presents no occasion to explicate Rule
4-214(d), because it is undisputed that the rule
contains no hearing requirement. :

This Court has often said that that thé_ Maryiand Rules;
including the rules concerning appearance by counsel, are “precise
| rubri‘c's.’f E.g. Pinkney v. State, 427 Md. 77-, 87 (2012) (addressing

Md. Rule 4-215).. The rule that that governs motioﬁs to wifhdraw
‘as counsel in criminal cases, Maryla.nd Rule 4-214(d), qonfains no
hearing requirement and, indeed, plainly contemplates that such -
_ mofions may be granted without a hearing. The rule provides:

A motion to withdraw the appearance of counsel shall
be made in writing or in the presence of the defendant
in open court. If the motion is in writing, moving
_counsel shall certify that a written notice of intention to
withdraw appearance was sent to the defendant at
least ten days before the filing of the motion. If the
defendant is represented by other counsel or if other
counsel enters an appearance on behalf of the

4 During trial, Sturgis’s counsel, Assistant Public Defender
Durkin, did not bring Sturgis’s mid-trial letter to the court’s
attention.



defendant, and if no objection is made within ten days
after the motion is filed, the clerk shall strike the
appearance of moving counsel. . If no other counsel has
entered an appedrance for the defendant, leave to
withdraw may be granted only by order of court. The
court may refuse leave to withdraw an appearance if
it would unduly delay the trial of the action, would be
prejudicial to any of the parties, or otherwise would
not be in the interest of justice. If leque is granted and
the defendant is not represented, a subpoena or other
writ shall be issued and served on the defendant for an
appearance before the court for proceedings pursuant
to Rule 4-215. - '

Md. f{ule 4-214(d)3 (emphasis aAded).

It is ;:lear from the text of the r_ule that a hearing is not
necessary to rule on a motion to withdraw as counsel. The rule
. provides that coﬁnsél'may make such a motion either in Writing or

in the presence of the defendant in open court. Id. In the event

counsel chooses to file a written motion, the rule says nothing

 about requiring a hearing"on the motion, but requires the attorney -

to give ten days’ édvancé written notice -to the -defendant of
counsel’s intention to file it. Id. Most-t'ellingly,'_the rule does not
say that thé court may only grant the motion In open cou;‘t, and it
expressly proy»ides that the court must hold a hearing after

granting the motion: “If leave is granted and the defendant is not

represented, a subpoena or other writ shall be issued and served




on the _de_fendant for an appearance before the court for

" proceédings pursuant to Ru}e 4-215." Id. If a hearing onlt'he
motion to vﬁthdraw were req_uifed, this provision woﬁid be
superfluous, beéause- the court could conduct fhe_ proceedings

| reqﬁired by Rﬁl'e 4-215 at the héaring on thé motioh to withdraw.
| In other circumstances where thisl Cbﬁrt‘, in its rﬁleﬁ:ﬁking

' capacity, has mandated that a hearing must be held in order to

grant a given type of motion, the Court has ._said' so expressly. See, -

e.g., Md. Rule 4-331(f) (“The court may revise a judgient or set
- -aéide a verdict prior to entry of a judg_ment- only lon the 'récord in
open court.”); Md Rule 4-345(f) (“The court méy modify,” reducé,
corréct, or vacate a sentence only on the record in open cou'rt[.l]”). :

Here, the -circuit court’s process 'in allowing Attorney

- Jaskulsky to withdraw her-appearance followed Rule 4:214(d) to- -

the letter. This case presents no opportunity‘ to resolve a dispute

over what the rule requires because there is no such dispute: Rule

4-214(d) does not require a hearjing.




2.

This case does not present an issue for decision
on the right to counsel of choice, because that
right does not allow a defendant to conscript
unwilling counsel. ' '

Sturgis suggests that thé Court should take -this case to
de;:ide; whether fhe circuit court “violate[d] [his] coﬁstitutional
right to coun‘sei of choice, ,a's safeguarded undex" Maryland .Rule 4-
2i4kd).” (Pet. 2).  But the -righf to counsel” of choice is not
implicated By the rule. Tﬂis Court has said that Rule 4-214(d) is
“désignéd to vin(iicate a cr_iminal defendant’s right to counsel,”
period—not the right to counsel of choice. Simms v. State, 445 Md.
163, 180 .(2015). Thé rule does so by requiring noticehto the
defehdant, authorizing a court to deny \withd;awal “if it would
unduly delay trial, would be prejudiciél tov a party, or otherwise
. would rlllo—t be in the 1nterest of j'ustice,” and by ériél.lring. thatlf the
‘ céurt gfant_s Withdr;lwal, it “must then conduct proceedings under
Rule 4-215 governing unrepresented criminal defe'ndants."’ Id.

~But allowing an attorﬁéy to withdraw upon proper notice to

the defendant without necéssarily holding a hearing does not

_ implicate a defendant’s right to counsel of choice. Rather, Supreme




Court prgciedent dicta.lfe.s‘ .that the “Sixj:h Amendment right_ to
choose one’s own counsel is circumscrib;a'd in several imp(')lrtantﬂ,
respects,” includiné the iimitation that “a defendant may not insist
on representation by an aftdrney he cannot afford or who for o'the.r
reasons decl_ineé to represent the defendant.” Wheat, 486 U.S. at
159 (emphasis added); see also United States v. Gbnzalez-Lopez,

548 U.S. 140, 144 (2006) (notin'g that the r';ght to counsel of choice

is a “right of a defendant who does not require appointed counsel”

to be “represented by an otherwise qualified attorney whom the

defendant can afford to hire, or who is willing to represent the’

defendant even though he is without funds™) (citation omitted).

Here, Sturgis had privately retainé,d Jaskulsky. In her
motion, J askulsky asked to be felieved of her fepresentatioﬂ of
Sfurgis,-explaining that S‘tlbu:gis had “ﬁotcompli_eld with the terms
of the agreement for Counsel to represent him and . . . ha[d] beep
confrontational with Counsel on various occasions,” reﬁdering
Jaskulsky “unable to prepare for trial.” Sturgis did not have a
Sixth Amendment right to force Atforney Jaskulsky to répreseﬁt
him against her wi.shes. Although Sturgis ;'ep(;atedly alludes to

the right to counsel of choice, that right is not implicated in this

10
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case under controlling Supreme Court precedent. The right to

counsel of choice thus presents no basis for certiorari review here.

3.

None of the case law reviewed by the Court of
Special Appeals and presented by Sturgis .
suggests that granting a motion to withdraw as
‘counsel without a hearing implicates the right

to be present at critical stages of trial.

'The other source from which Sturgié gleans suppoft for his
proposed hearing requirement for motions to withdraw is the right
of the defendant to be present at critical stages of trial. That right,

which is guaranteed by the Maryland common law and

~ constitutional due process principles, is implemented by Maryland

Rule 4-231. Statev. Hart, 449 Md. 246, ‘264-65 (2016). It.provides:

“A defendant is entitled to be physically present in person at a

- preliminary hea‘rin‘g‘ and every stage of the trial, except (1) at a

conference or argument on a question of law; (2) when a nolle

‘prosequi or stet is entered[.]”

Certainly; if a court does hold a hearing on a motion to
withdraw, the defendant would be entitled to be present at that

hearing. But that is not the same as a requirement to hold a

11



hear.ing.in the first place. None of the cases that the Court of

Special Appeals reviewed or that Sturgis presents suggests that a -

deféndant’s right to be present is impacted when a court fules on
“such a motion .without a hearing.

Indeed, alfhough the Court 6f Special Appeals. surveyed case
léw_across the country, it found only two cases that it saw as
-lending support to the notion that a hearing' on a motion to
Qithdraw shoﬁld be required. See Sturgts, slip op. at 21 (citihg
People v. Cardenas, 411 P.3d 956 (Colo. App. 2015), and B'radley’v.
. Henry, 510 F.3d 1093 (9th Cir. 2007) (en banc), amended on denial
of reh’s, 518 F.3d 657 (9th Cir. 2008)) (Pet. App. 22).5 And, upon
even bﬁef 1inspection, neither_ case actually indicates that the
constitutional right to be present at critical stages of tfial réquires

a hearing to be held on a motion to withdraw as counsel.

5. Although Sturgis cites several cases of this Court and the
Supreme Court in support of the general importance of the rights
‘to be present at critical stages of trial and to counsel of choice,

 Sturgis does not rely on any other cases from other jurisdictions in

direct support of his claim. (See Pet. 4-13). Hughes v. State, 288
Md. 216 (1980), a decision of this Court that Sturgis cites
repeatedly, involved a requirement to hold a hearing on a request
for an éve-of-t_rial postponement, not a request to withdraw as
counsel. '

12



Cardenas is inapposite for two reasons. First and foremost,

~ unlike in Maryland; heérings on motions to withdraw are required

.by the applicable court rule in that jurisdiction (Colorado). See

Cardenas, 411 P.3d at 961 (citing Colo. R. Crim. P. 44(d)(2)). As

Sturgis notes, thei'e are some other jurisdictions that require

| hearings on motions to withdraw by rule. (See Pet. 8) (citing

‘Vermont R. Crim. P. 44.2, and a local rule in a particular trial court

in MiSsouri). In Maryland, as discussed, Rule 4-214(d) es.tablish.es

no such requirement.

The second reason Cardenas is distinguishablé is that 'in‘

thét case, the trial court did hold a hearing, but held it in chambers

without the defendant being present, discussing defense counsel’s

withdrawal only with counsel. Ruling that the trial court abused
its discretion, the Cardenas court said: “To conclude that Crim. P.
| 44(d)(2) requires a defendant to be present but then allows the only

“meaningful portion of the hearing to be held Qutside of his or her

presence is illogical and untenable.” 411 P.3d at 961.
Similarly in Bradley, a plurality decision of the Ninth

Circuit, the trial court actually held a hearing in chambers with

“the prosecutor and defense counsel when deciding to allow defense

13



_coﬁnsel to withdraw and appoint different counsel, ‘but the

defendant was not present and, indeed, the court acti‘}ely
con_cealed~ the 'existence of the hearing from her. Bradley, 510 F.3d
at_1095-96, 1098. Latef, the trial courﬁ in Bradley refused to allow
‘ _the d;efenda'nt to hire ﬁew counsel of choice. fd. at 1096 (ﬁlur;ality);
‘ see also id. at-iiO4 (Silverman; J., coricurﬁné). The Ninth Circuit
has subseqﬁently read B;fadley narrowly, .see Miller v. Blacket‘te;lﬂ,
525 F.3d 890, 896 (9th Cir.'2008), and even die_triyct courts within
the Ninth Circuit do not view it as stending for the proposition that
a defendant is “con'stitufﬁionélly entitled to a hearing conee'rning |
whether couns‘el sheuld be removed.” '-K.nowles v. Munié, 228 F.
'.S'ul.pp..Sd 1009, 1021 (C.D. Cal. 2017). Here, of course, the court

did not hold an ex parte hearing outside the defendant’s presence,

* nor did'the court force Sturgis to accept appointed counsel against

- his wishes.

Thus, neither the Court of Special Appeals nor Sturgis has
J .
been able to direct this Court to caselaw supporting- the

hypethesized constitutional requirement to hold a heafing on a

motion to withdraw. The State respectfully suggeets that the

14




dearth of precedent sﬁpporting‘Sturgis’s claim is an in_dication that

the claim is not one that merits this Court’s plenary review.

- 4,

Even if this Court might find it prudent to
establish a hearing requirement under Rule 4-
214(d), this case would be a poor vehicle to do so.

As Sturgis nptes; there are other juxjisdi(.:tions thaf have
required hearings.' on motions to withdraw as counsel by court rule.
Certainly, this Coﬁrt in its ru_Iemaking capacity haé the power to
add such a requirement to Rule 4-214(d), if it were inclinéd to do
so.-

To be sure, there »would bé cbmpéting policy considerations
to .be weighed in such' a decision. As with any Bearing
requireﬁent, adding a hearing requirement to Rule _4-2.14(d) would
enhan-ce;u_)ti(-:é fo the defendant and the accouﬂtability of- judicial
decisionmaking, but fhose beneﬁts 'w-ould come atl the cost of the
-incr-ease.d logistical burdén of hoiding hearings on every motion to |
withdraw, including ones that are utterly routine (as, the State
sﬁbmits, was the one in this case). If the Court were inclined to

consider whether to add a hearing requireinent to the rule,

15



proceedings in the Rules Committee would give the Court the

benefit of a diversity -of.'persp'ectives on those policy tradeoffs and

allow the Court to consider how a hearing requiremént would

- operate in various scenarios, so that the Court could formulate a

rule that gave precise and explicit guidance to trial courts. -

‘But this case is a poor vehicle to use for resolving such a

;pc‘)lic‘y decision. Here';, as noted, the procedure in the circuit court _ |

followed Rule 4-214(d) to the letter, and this case does not

highlight any unusual quirk of the rule or particular hardship it.

creates. Rather, the rule operated as intended to ensure that
Sturgis promptly obtained new counsel, and there is no indication
that Sturgis suffered any prejudice from the substitution of

counsel half a year before trial. As 'already discussed, no

constitutional injury to Sturgis can be discerned. There is thus

nothing distinctive about this case that would make it a suitable

vehicle for this Court to consider an unexplored facet of the

operation of Rule 4-214(d). There is no need for further review.

CONCLUSION

The petitions for a writ of certiorari should be denied.

16




Dated: February 10, 2020

| Respectfully submitted,

BRIAN E. FROSH

Attorney General of Maryiand
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Clerk’s Office.




