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~ Brady Ray was convicted on one count each of attempted murder, first-

degree robbery, first—degree burglary, first-degree wanton endangerment, and_‘

violating an emvergency profective order /domestic violence order (EPO/DVO).

‘He nowdappeals his resultant sixty-five-year sentence to this Court. After.

review, we affirm.
FACTUAL BACKGROUND |
Ray and Denise! were high Schbol sweethearts who grew apart but
reconnected many years later.. Soon after their reunion they decided to marry.

From their wedding day in May 2016 until August 2016, Ray and Denise lived

~1 The facts of this case involve domestic violence. We will therefore refer to the
victims by pseudonyms
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together with Denise’s two children. In August, Denise’s mother suddenly
passed away. Because of this, Ray, Denise, and her children moved in with
Denise’s father Tim to as}srst in his care. Tim is paralya_ed from'the waist _down
and must use a Wh_eelcharr. He also snffers from»heart‘health issues and h‘ad
several surgeries during the time Denise and Ray lived vvith him.

When Den1se and Ray 1n1t1a11y moved n w1th T1m all was well. However
the marrlage soon turned sour when Denrse d1scovered Ray s addlctron to
'prescrlpt1on pam medlcatron Denlselwas clear Wlth Ray from the beglnnlng of .
the1r relatlonshlp that drug abuse wasl ‘a deal breaker as she d1d not want
her chrldren to be exposed to that 11festyle Accordrngly, in m1d November '
2016, Denise asked Ray to pack hlS belongmgs and leave Ray s angry reactlon
was to pull Demse out of bed by her foot and drag her across the room.
Because of this incident Demse vvas granted an EPO/ DVO against Ray that
was effectiVe until November 21, 20 17 The EPO/DVO permitted contact '
between the two via telef)hone. Denise explajned that Ray told her he .vvo’uld go
to rehab, and it was her wish to mend the marriage if he maintained sobriety.‘
However, Denise quickly discovered that Ray’s claims regarding rehab and
doing better Were lies, and she filed for divorce soon after.

Then on January 31, 2017, Ray texted Denise to tell her he lost his job,
that he was “going to end it,” and that he “wouldn’t be here tomorrow.” When(v
she did not respond, he sent another text that read “I hope you’re happy, it’s

going to end tonight.” The crimes at issue took place later that night when



Tirn, Denise, and Denise’s nine-year-old son J osh were the only people in the
home.? Tim’s house has a .split vﬂoor plan; Tlm’s bedroom' is on the left side of
the home, Denlse and Josh s bedrooms are on the rlght and a hvlng room 1s
between the two. Around 4 a.m. Den1se awoke to the sound of glass breakmg
‘and thought Tim had fallen out of bed, which had happened in the past As
she was walklng towards T1m s bedroom to check on h1m she looked in the .
11V1ng room and saw Ray com1ng at her with a hammer in his hand He had
broken the 1engthw1se panes of glass out of the back door and entered the
home. When she asked Ray why he was there he rephed ‘you’re go1ng w1th
me When she refused he h1t her in the face with the hammer over her r1ght :
eye. She turned to g0 back towards her bedroom he hit her agaln and she -
fell. Denise sald that Ray contmued to h1t her with the hammer and punched
and kicked her whlle she was on the floor :

At thls po1nt Josh.came to thevdoorway of his bedroorn an'd' began
begg1f1g Ray to stop h1tt1ng Den1se Denlse test1f1ed that Ray saud to Josh, “I m
not going to hurt you, but I'm gomg to kill your mom » Denlse told Josh to go
back to bed but 1nstead Josh h1d in the bedroom closet and called 911. Ray
continued to beat Den1se and again told her to go with him, but this time he
told her he would kill Tim if she did not comply. When she told him, she was
not going with him he started to go down the hall towards Tim’s room, hammer

in hand. Denise grabbed Ray’s leg, causing one of his shoes to fall off, but

2 Denise’s other child was at his father’s house.
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when she realized she could not stop him she started crawling back toward the
bedroom Josh was in.

l‘im testified that he was lying in,bed when Ray came into his room. Ray
pushed his Wheelchair away and jumped onto his bed. Ray raised the hammer
and said, “I'm going to kill you too, you son of a bitch.” He never struck Tim
w1th the hammer because by the time he raised it, Denise had crawled back
into the bedroom and slammed the door shut. As soon as Ray heard the door
close he 1mmed1ately left T1m s room and went back down the hallway after
S Ray began h1tt1ng the bedroom door handle w1th the hammer By then
Denise and Josh were cl1mb1ng out of the bedroom w1ndow Denise pushed
Josh out of the wmdow first and was able to get out of the w1ndow herself _]ust
as Ray gamed entry to the room. Rather than following the two out the
'w1ndow, Ray dropped the _hammer in the floor, _where it was later found, and
went out the front_ door of the h'ouse. Denise and J osh ‘ran screaming for help
to their neighbor Kirk’s héouse and Ray pursued them. Josh ran onto Kirk’s |
porch and began beating on the front door. Meanwhile, Ray caught up to them
and jerked Denise off the porch steps by her hair and threw her on the ground.

| Kirk testified that he awakened to the sound of what he believed was his
dog fighting another dog outside. He therefore grabbed his gun and went to his
front door. When he opened the door, he saw Josh .standing at the threshold
" and then saw Denise on the ground in his front yard with Ray standing over

her. Kirk pointed his gun at Ray and told him to back off. Ray put his hands
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up and started to back away. Kirk watched Ray clrolss the street and re-enter
- Tim’s home through the front door.. - N

When Ray re-entered the home, he stole Denise’s purse which contamed
her drlver s hcense deb1t and cred1t cards as Well as approx1mately $800 in
cash and checks 3 He then ex1ted the home through the back door. A K-9
officer later tracked Ray s scent from the back door down a gravel dr1veway
behlnd the home The scent stopped at a barn approx1mately 300 yards from h

_Nthe home Based on this, the 1nvest1gat1ng offlcers bel1eved Ray had parked his
vehlcle at the barn and left the scene from that locat1on | |

Denlse Was taken to the hospltal later that mornlng She had no broken
bones and was not bleedrng Her 1njur1es 1ncluded a black eye and several
bru1ses on her left leg and h1p, buttocks both arms and left shoulder .

The day after the attack,/ Ray used one of _Denlse S cred1t_ cards to rent a
hotel room ln Murray, Kentucky, the recelpt for which contained his name and
contact i'rlformatiorr. In addition, a. shoe matching the one left in fl‘im’s home
and clothing matching the descriptio_n: Denise provided were left in the hotel
room: Sometime shortly after, ofilcers were able to track Ray down in |
Tennessee. When Ray’s arresting o‘tﬁncer searched his person incident to his |
arrest, Denise’s driver’s license and two of her credit cards were located in his

wallet. During his subsequent interrogation Ray admitted smashing the back

door of Tim’s house that night, being in the house, and that an altercation with

3 Denise is a hairdresser and had not been to the bank to deposit her payments
in about three weeks.



Denise occurred. He denied hitting Denise with a hammer or otherwise hurting

her.

At trial the jury convicted Ray for the attempted murder of Denise first-

: degree robbery for stealmg Denise’s purse, first- degree burglary for breaking

into T1m s home f1rst degree Wanton endangerment for threatenmg to kill T1m
with a hammer and v1olat1on of an EPO /DVO He was sentenced to s1xty f1ve
. A dditional faots are disc_llssed belonV' as necessary.
| | ANALYSIS

Ray asserts two alleged errors before th1s Court First, that the tr1al

court erred by denymg two of h1s d1rected verd1ct mot1ons And, that his

sentencmg phase was unfalrly talnted by incorrect 1nformat1on regardmg
parole el1g1b1l1ty | | o |
L DIRECTE_D VERDICT ISSUES .

A, PR_ESER_VATIQN “

Ray argues that the trial court committed reversible error when it denied
his directed verdict motions for first—degree robbery and ﬁrst-vdegree wanton
endangerment.

Regarding the first-degree robbery charge, he asserts that the elements of
first-degree robbery were not met because his use of t'orce against Denise was
not contemporaneous with his theft of» her purse. In other words, that he had
completed his attack on Denise before forming the intent to steal her purse and

before his subsequent completion of that theft.



In addition, he asserts that the elements of first-degree wanton
endangerment were not met because simply raising the hammer at Tim, alone,
was not sufficient to create a substantial danger of death or serious physical

injury. »
In response, the Commonwealth asserts that these alleged errors were
not properly preserved for our review. As the Co"_mmonwealth correctly
indicates, th1s Court has long held that
o [a] motlon for a dlrected Verd1ct of acqu1tta1 should
-only be made (or granted) when the defendant is’
entitled to a complete acquittal i.e., when, looking at
the evidence as a whole, it would be clearly :
unreasonable for a jury to find the deferidant gu11ty,
under any possible theory, of any of the crimes '
‘charged in the 1nd10tment or of any lesser 1ncluded
offenses.4
And, when the evidence is insuffieient to support one or more, but not all, of
the counts, “[tjhe proper procedure for challengmg the sufficiency of ev1dence
on one specific count is an obJectlon to the g1v1ng of an instruction on that
charge.”s
At trial Ray made directed verdict motions at the close of the

Commonwealth’s evidence on all of the counts against him except for the count

of violating an EPO/DVO.6 Therefore, the Commonwealth asserts, the proper

5 Seay v. Commonwealth, 609 S.W.2d 128, 130 (Ky. 1980). See also e.g., Gray
v. Commonwealth, 534 S.W.3d 211, 216-17 (Ky. 2017); Combs v. Commonwealth, 198
S.W.3d 574, 578-79 (Ky. 2006); Campbell, 564 S.W.2d at 530; and szbrough v
Commonwealth 550 S.W.2d 525, 529 (Ky. 1977).

6 Ray’s directed verdict motions identified the elements of the respective charges
the Commonwealth allegedly failed to prove. Ray renewed his motion at the close of all
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means to preserve Ray’s sufficiency of the evidence arguments would have been
for him to ob_]ect to .g1v1ng a Jury instructlon on first-degree robbery and first-
degree wanton endangerment charges Review of the record demonstrates that
he did not do so,' and in fa_ct, Ray te*ndered instructions on both of those
charge's:. , Co_n_sequently, ét _first ‘glance,‘ we are inclined to agree with the
Commonweaith’s position.. : |

Hoivever after a thorough review of our. case law on the subject we are
also 1ncl1ned to agree w1th Ray s argument that the rules regardmg the .
'prqséfvation o_f a directed verdict issue have_historically been _inconsistently
apf)lied.. That inconsistent application Warrants discussion. :

A good startmg p01nt is to 1dent1fy prec1sely what our Jurisprudence
currently requires to preserve an alleged error regardmg a failure to grant a
motion for directed verdict. The foundation of that jurisprudence i is Klmbrough,
supra. Defen.dant Kirnbrough‘\lavas “charged with one count of arm_ed assauit
with intent to rob, in violation 'of former KRS7 433. 150, and as a habitual
criminal within the meaning of former KRS 43.1. 190.”8 On app.eal to this

Court, Kimbrough argued “that the trial court erred in denying his motion for a

directed verdict of acquittal on the habitual criminal charge because the

the evidence in a general manner, i.e. by simply stating “we renew our motion.” But,
as Ray did not present any evidence, he was not required to renew his motion at all to
preserve the issue. Hampton v. Commonwealth, 231 S.W.3d 740, 750 (Ky. 2007).

7 Kentucky Revised Statute.
8 Kimbrough, 550 S.W.2d at 527.



Commonwealth did not produce any direct proof that the prior felonies were
committed in s_eouential order.” -

The KimbrOUgh Court held.that-f{_imhrough_ faﬂed.to propervlyp_r_eserve his |
argument for ar)pellate review because he “faiied to move for a,v directed yerdict
at the close of all the evidence, 'instead mahing this motion only at» the close of
~the Commonwealth'svcase ”10 before he subsequently presented ev1dence in h1s |
case -in- chlef 11” In th1s ve1n the Court reasoned that |

.[a] motlon for a d1rected Verdlct made at the close of
© the p1a1nt1ff‘s (here the Commonwealth's) case is not
~* sufficient to preserve error unless. renewed at the close
" ofall the. evidence, because once the defense has come
forward with its proof, the propriety of a directed
verdict can only be tested in terms of all the ev1dence
If there has been no motion for a d1rected verdict at
_ the close of all the evidence, it cannot be said that the
trial judge has ever been given an opportunity to pass
~on the sufficiency of the evidence as it stood when
finally submitted to the jury. In effect therefore, a
“motion for directed verdict made only at the close of
one party's evidence loses any significance once it is
“denied and the other party, by producing further
" evidence, chooses not to stand on it.12 o

The Court then took its conclusion one step further by stating that “even
if [Kimbrough's] motion for a directed verdict of acquittal on the habitual
criminal charge had been made at the conclusion of all the evidence in this

case, it would not have been the proper method of challenging the sufficiency of

9 Id. at 529.
10 Id,

11 Id. at 527.

12 Id. at 529.



the evidence on that issue.”’3 Because “[w]hen the evidence is insufficient to
sustain the burden of proof on one or more, but less than all, of the issues
pr_ese_nted by the case, the correct procedure is to object to the giving‘of '
. instructions on those part1cular issues.”14 Accordmgly, the Court noted that
[t]he approprlate procedure [would] have been for
[Kimbrough], at the close of the evidence and before
the instructions were g1ven to apprise the trial court
that he objected to the giving of an instruction or
1nstruct1ons based on the previous convictions for the
'- vreason that they had not been sufﬁc1ently proven 15
A month after szbrough was rendered th1s Court agaln took the rules
'regardmg d1rected Verdlcts a step further in Queen v Commonwealth by
applymg both of the aforement1oned szbrough rules toa case Where the
'defendant was faced with only a s1ngle count 1nd1ctment 16 In Queen, Queen
was convicted of one count of f1rst degree robbery 17 Queen moved for a
directed verdict at the close of the Commonwealth’s case and at the close of all
the evidence and stated the specific grounds ther_efor.ll8 On appeal to this

Court, Queen argued the trial court erred by 'denying his motion for directed

verdict.19 The Queen Court held:

13 Jd.

14 Id. (citing Columbia Gas of Kentucky, Inc. v. Maynard 532 S.W.2d 3, 7 (Ky.
1976»

s 1d.

16 551 S.W.2d 239 (Ky. 1977).
17 Id. at 239.

18 Id. at 240.

19 Id. at 239. .

10



The jury was properly instructed as to both first degree
robbery and second degree robbery...Queen makes no
claim that the instructions were improper. Queen's
motion for a verdict of acquittal on the charge of first

. degree robbery at the close of the Commonwealth s
evidence, and a renewal of that- motion at the
conclusion of all of the evidence, was not the proper
method of challenging the sufflc1ency of the evidence
on that issue. ¥ S

"_When the evidence is 1nsuff1c1ent to sustaln the
+  burden of proof on one or more, but less than all, of
" theissues presented by the case, the correct
- procedure is to object to the giving of 1nstruct10ns on .
-“_those partlcular issues.. B [Klmbrough v
‘Commonwealth, 550 S. W 2d. 525 (Ky. 1977)]. At the
L 'close of all the ev1dence and before the tr1al court ,

1nstructed the Jury, Queen should have obJected to the

giving of an instruction based on armed robbery in the
f1rst degree Th1s he failed to do.20

In followmg year, as we have prev1ously mentioned, Campbell, supra,
restated this holding in a d'ifferent way by d'ireeting:
A motion for a directed verdict of acquittal should only
be made (or granted) when the defendant is entitled to
a complete acquittal i.e., when, looklng at the evidence -
as a whole, it would be clearly unreasonable for a jury
to find the defendant guilty, under any possible theory,

of any of the crimes charged in the indictment or of any
lesser included offenses.?! , .

Thus, the following rules regarding-preservation can be discerned from
Kimbrough, Queen, Campbell, and their progeny.
The “first rule” is: when a defendant moves for a directed verdict, he

must do so at the close of the Commonwealth’s evidence and at the close of all

20 Id. at 241 (internal quotation marks omitted).
21 Campbell, 564 S.W.2d at 530 (emphasis added).
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the evidence. Unless the defendant puts on no evidence, in which case he
must only move for directed verdict at the close of the Commonwealth’s
ev1dence and i is not redu1red to renew the mot1on at the close of all the
ev1dence 22 The defendant ’s mot1ons for d1rected verd1ct must be spec1f1c about
the part1culat charge the Commonwealth falled to prove, and state.the specific
element(s) Vof that charge the Commonwealth failed to proVe We tal%é no issue
w1th th1s requ1rement as 1t for the most part comes d1rectly from CR23 50 01
.“‘Motlon for d1rected verd1ct wh1ch protfldes in its ent1ret$r

A party who moves for a d1rected verd1ct at the close of
the evidence offered by an opponent may offer evidence -

" in the event that the motion is not granted without
havmg reserved the right so to do and to the same
extent as if the motion had. not been made. A motion
for a directed verd1ct which is not granted is nota
waiver of trial by jury even though all parties to the
action have moved for directed verdicts. A motion for a
directed verdict shall state the specific grounds -
therefor. The order of the court granting a motion for a
directed verdict is effect1ve w1thout any assent of the
Jury 24

22 Hampton, 231 S.W.3d at 750.
23 Kentucky Rule of Civil Procedure.

24 Although a rule of civil procedure, CR 50.01 is applied to criminal
proceedings by virtue of Kentucky Rule of Criminal Procedure (RCr) 13.04: “The Rules
of Civil Procedure shall be applicable in criminal proceedings to the extent not
superseded by or inconsistent with these Rules of Criminal Procedure.” See also
Cutrer v. Commonwealth, 697 S.W.2d 156, 158-59 (Ky. App. 1985) (“There is no
criminal rule in Kentucky dealing with directed verdicts as such, but RCr 13.04 -
imports the Civil Rules into criminal proceedings to the extent that they are not
superceded (sic) by or inconsistent with the criminal rules.”).
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Further, this rule is not cause for concern because it is, by and large, both
frequently and ‘consisten_tly applied.'25

The “second rule” that-emanates from these casee is more complicated
and will be the primary focus of th1s op1n1on That rule is: to preserve a
d1rected verdlct issue for appellate review, in add1t1on to the procedure
idlscussed in the foregomg paragraph the defendant must also move for a

d1rected verd1ct on every charge of the mdzctment, agamst him and any lesser

- 25 See eg Shouse v. Commonwealth 481 S W 3d 480 489 (Ky 2015) (holdmg
defendant preserved her directed verdict argument because she moved for directed
verdict at the close of the Commonwealth’s evidence and at the close of all the
evidence); Doneghy v. Commonwealth, 410 S.W.3d 95, 102 n.4 (Ky 2013) (holding
defendant properly preserved his directed verdict argument because he moved for
directed verdict at the close of the Commonwealth’s eévidence and at the close of all the
evidence); Newcomb v. Commonwealth, 410 S.W.3d 63, 79 (Ky. 2013) (holdmg
defendant failed to preserve his directed verdict argument because his motion for .
directed verdlct failed to state the specific grounds therefor); Jones v. Commonwealth,
331 S.W.3d 249, 252 (Ky. 2011) (holding defendant failed to preserve her motion for
directed verdict argument because her motion for directed verdict failed to state the
specific grounds therefor); Wright v. Commonwealth, 239 S.W.3d 63, 65 (Ky. 2007)
(holding defendant’s directed verdict argument argument was not preserved because of
his failure to renew his directed verdict motion at the close of all the evidence);
Ramsey v. Commonwealth, 157 S.W.3d 194,196 (Ky. 2005) (holding defendant’s
directed verdict argument was properly preserved by his motion for directed verdict at
the close of the Commonwealth’s evidence and at the close of all the evidence); Pate v.
Commonwealth, 134 S.W.3d 593, 597-98 (Ky. 2004) (holding defendant failed to
preserve his directed verdict argument because he failed to state the specific grounds

“therefor); Florence v. Commonwealth, 120 S.W.3d 699, 704 (Ky. 2003) (holding
defendant’s directed verdict argument was not properly preserved because he failed to
renew his motion for directed verdict at the close of all the evidence); Bussell v.
Commonuwealth, 882 S.W.2d 111, 114 (Ky. 1994} (holding the defendant’s directed
verdict argument was properly preserved because he moved for directed verdict at the
close of the Commonwealth’s evidence and at the close of all the evidence);
Commonuwealth v. Blair, 592 S.W.2d 132, 133 (Ky. 1979) (holding the defendants failed
to preserve their directed verdict arguments because they failed to renew their motion
for directed verdict at the close of all the evidence); Butler v. Commonwealth, 560

"~ S.W.2d 814, 816 (Ky. 1978) (holding defendant failed to preserve his directed verdict

argument because he failed to renew his motion for directed verdict at the close of all
the evidence); and Hunter v. Commonwealth, 560 S.W.2d 808, 809 (Ky. 1977) (holding
defendant failed to preserve his directed argument because he failed to renew his
motion for directed verdict at the close of all the evidence).
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included offenses of those charges. And, if those fnotions are denied, the
defendant must object to instructing the jury on the particular charge he
iptend__s to challenge. on éppeal. While subsequent cases aftempted to narrow
this rule’s applicafion sblelsr £o:cé1ses where a defendant faces a mﬁltiple couht :
' indic_tvment.,26 by vi_rﬁie of the énalyvs.is and holding in Queen, dbing SO was foily.
The‘ rpﬂe was intendgd to be applied even when there is a éinglé count
indictfnent? asisur.ning that single count hés avlesse‘r ip(iluded offeﬂsé ort
bffénses | While thlS misundérétanding ceftéinly; further complicétes the case -
 law in thls area, we W111 focus our attentlon prlmanly on cases 1nvolv1ng a
rﬁﬁltlplé count 1nd1ctment as we feel that d1scusswn w111 be sufficient to o
'address our (_:oncerns and sﬁpport our ultimate conclusion th‘at. this rule
should be ébolished. |

: Preliminarily,-we nqte that in the years since Kimb‘r_ou'gh, Queen, and
‘ Campbell, there have been caées that properly cite this rule whén addressing

whether a directed verdict issue was preserved for appellate review.2” However,

26 See, e.g., Johnson v. Commonwealth, 292 S.W.3d 889, 899 (Ky. 2009) (“When
a defendant has been charged with multiple crimes, a motion for a directed verdict is
not the proper procedure for challenging the sufficiency of the evidence on less than
all the charges.”); and Combs v. Commonwealth, 198 S.W.3d 574, 578 (Ky. 2006) (“The
Commonwealth argues that the issue was improperly preserved because Appellant did
not specifically object to the separate instructions on [unlawful transaction with a
minor] 1st. ‘The proper procedure for challenging the sufficiency of evidence on one
specific count is an objection to the giving of an instruction on that charge.” Seay v.
Commonwealth, 609 S.W.2d 128, 130 (Ky.1980). However, that rule applies only when
there are two or more charges and the evidence is sufficient to support one or more,
but not all, of the charges.”).

27 See, e.g., Gray v. Commonwealth, 534 S.W.3d 211, 216 (Ky. 2017); Hawkins
v. Commonwealth, 536 S.W.3d 697, 701 (Ky. 2017); Acosta v. Commonwealth, 391
S.W.3d 809, 817 (Ky. 2013); Baker v. Commonwealth, 973 S.W.2d 54, 55 (Ky. 1998);
and Thomas v. Commonwealth, 567 S.W.2d 299, 300 (Ky. 1978).
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these cases appéar to be the exgeptionvrather than fhe rule; and it is the failure
tov apbly this rule in the vast majority of cases, in conjunction with ’;ﬁe N
cumbersome nature of t‘h‘e rul»e.- jfself, that lead us to_rr:ebconsider whether its use
sh.ould continue. | | |
-The first class of céseé that é.h_ould be discussed on this fronf_ are those
in x};hich a d:efen-dant was charged with a r‘nulltipllnelc.oljl:ntv indic't':rlvnenv’t,. moved ‘for
directéd verdicf onless than ail of “.choée ‘_cou‘r'lts, andthls Coﬁ.rt alto_gé_tﬁer
fai.le.gd‘ to ad'dreAs:s Whethe\r th.e' defgﬁdéht’s d1rected ‘Vérvdic’.c_ érgumenﬁ was
prqpéfisl pfesgrvéd '.f_or appeal Before_a;ddress;i.ng "ch.at iAsslli.e on/:che jnll'.'ei‘”it_s-. A
.briéf _disCﬁssioﬂ of two_éf thosé caéés w111 suﬂ.“i(;.(_é't _fof dlemonstratix;é p_\li'_rp'oses.
A " In Harris v. _Conim.onwealth,stHarris W.abs- cdn{;iéted of sgcond—degfec; .
burglary, first—degreé_ rape,.an‘d attempted ﬁfst—degre;e sodomy.2? On ‘a}ppe'al to
this Couft Harris argued thé t_ri.ai »cou“rt erred by ‘,‘[deriyihg] his motior_i for a
directed verdict on‘the.charge ‘ofl _att_empted ﬁrst—degree sodomy.”30 The Coﬁrt’s
analysis of the iss‘ue is completeiy devoid of any discu.ssvion rega:ding the

preservation of the issue.3! Nonetheless, the Court went on to address the

28 846 S.W.2d 678 (Ky. 1992), overruled on other grounds by Mitchell v.
Commonwealth, 908 S.W.2d 100 (Ky. 1995).

» Id. at 679.
%0 Id. at 681,
31 Id. at 681-82.
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issue under the “clearly unreasonable” standard3? as though it were properly
preserved and affirmed the conviction.33

The problem w1th th1s is for our purposes is, of course that the
defendant apparently only moved for directed verdlct on the count of attempted
ﬁrst degree sodomy. The Court should have held that the issue was
unpreserved because he did not move for a dlrected verd1ct on all of the
- charges agalnst h1m and.all of the1r lesser 1ncluded offenses Then on.ce those
lmot1ons were demed the defendant should have obJected to the j jury belng

1nstrueted on f1rst-degree sodomy. | The fallure to address the issue in this

’ manner may 1nadvertently suggest to future readers of Harris that movmg for
" directed verdlct on only one count of a multlple count 1ndlctment is sufﬁ01ent
to preserve the 1ssue for appellate review.

Turner v, Commonwealth34 was another partlal d1rected verd1ct motion
case. Turner was,_ind1cted for wantonlmurder, f1rst—degree burglary, and theft
by unlawful taking_és She vvas ultimately convleted of wanton murder, 's_'ee.ond—,_
degree burglary, and theft by unlawful taking.36 On appeal to thfs Court,

Turner argued the trial court erred “when it denied her motion for a directed

32 “On appellate review, the test of a directed verdict is, if under the evidence as
a whole, it would be clearly unreasonable for a jury to find guilt, only then the
defendant is entitled to a directed verdict of acquittal.” Commonwealth v. Benham,
816 S.W.2d 186, 187 (Ky. 1991).

33 Harris, 846 S.W.2d at 681.

34 153 S.W.3d 823 (Ky. 2005), overruled on other grounds by Padgett v.
Commonuwealth, 312 S.W.3d 336 (Ky. 2010).

35 Id. at 826.
36 Id. at 825.
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verdict on the wanton murder chafge.”37 Aga_in, the Court did not fully.analyze
whether this issue was properly preserved. It went on to address the issue
~under the “cléarly unreasqﬁable” standard as tlllough it were properly
preserved, and ult_imately'reve_rsed Turner’s conviction for wanton murder.38
_ vAgai.n, whér_l the Turner Cqurt‘did ﬁpt apply both of the rules for

preser?ati_ofi, it held it was suff_icien"t to move for a‘directed verdict on one
co.un.t‘ p:f ..a rrlli,ultiple:(i:ou’n,t indictment fo_ >presé:rbvé the is.sue. _
- _Llfhere are a vast_»number of casév:svijﬁ.;add‘ition to Harns and 'Tumer with

precisely the s"é'_vlm.e'prbbler.n as di'scu‘s's.ed‘ supra.39 But, as they alrl_i'nvolvg

37 Id. at 826.
38 Id. at 826-29.

39 See, e.g., McGruder v. Commonwealth, 487 S.W.3d 884, 886-89 (Ky 2016) _
Sasser v. Commonwealth, 485 S.W.3d 290, 292-95 (Ky. 2016); Hall v. Com_monwealth
468 S.W.3d 814, 828-30 (Ky. 2015); Bond v. Commonwealth, 453 S.W.3d 729, 736-37 -
(Ky. 2015); Mmter v. Commonwealth, 415 S.W.3d 614, 617-18 (Ky. 2013); Johnson v.
Commonwealth, 405 S.W.3d 439, 444-47 (Ky. 2013); Mullins v: Commonwealth, 350
S.W.3d 434, 442-44 (Ky. 2011); Grady v. Commonwealth, 325 S.W.3d 333, 358 (Ky.
2010); Wiley v. Commonwealth, 348 S.W.3d 570, 576-77 (Ky. 2010); Hobson v.
Commonwealth, 306 S.W.3d 478, 479-83 (Ky. 2010); Carver v. Commonwealth, 303
S.W.3d 110, 119-20 (Ky. 2010); Brown v. Commonwealth, 297 S.W.3d 557, 560 (Ky.
2009); Morgan v. Conimonwealth, 189 S.W.3d 99, 111 (Ky. 2006}, overruled on other
grounds by Shane v. Commonwealth, 243 S.W.3d 336 (Ky. 2007); Riley v.
Commonwealth, 91 S.W.3d 560, 563 (Ky. 2002); Love v. Commonwealth, 55 S.W.3d
816, 826-27 (Ky. 2001); Mills v. Commonwealth, 996 S.W.2d 473, 489-90 (Ky. 1999), |
overruled on other grounds by Padgett v. Commonwealth, 312 S.W.3d 336 (Ky. 2010);
Humphrey v. Commonwealth, 962 S.W.2d 870, 874-75 (Ky. 1998); Estep v.
Commonwealth, 957 S.W.2d 191, 192 (Ky. 1997); Robey v. Commonwealth, 943
S.W.2d 616, 619-20 (Ky. 1997); Brown v. Commonwealth, 892 S.W.2d 289, 290-91
(Ky. 1995); Simpson v. Commonwealth, 889 S.W.2d 781, 782 (Ky. 1994); Sharp v.
Commonwealth, 849 S.W.2d 542, 547 (Ky. 1993); Perry v. Commonwealth, 839 S.W.2d
268, 270 (Ky. 1992); Jones v. Commonwealth, 833 S.W.2d 839, 840 (Ky. 1992);
Mounce v. Commonwealth, 795 S.W.2d 375, 381 (Ky. 1990); Carpenter v.
Commonwealth, 771 S.W.2d 822, 824 (Ky. 1989); Askew v. Commonwealth, 768
S.W.2d 51, 54 (Ky. 1989); Turner v. Commonwealth, 767 S.W.2d 557, 558 (Ky. 1988);
Pevlor v. Commonwealth, 638 S.W.2d 272, 278 (Ky. 1982); Baril v. Commonwealth, 612
S.Ww.2d 739, 740-41 (Ky. 1981); and Walker v. Commonwealth, 561 S.W.2d 656, 658
(Ky. 1977).
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precisely the same error, it would be redundant to discuss them all. Suffice it
to say, rnany cases 1n our jurisp_rudence altogether fail to at)ply a common
stan_dard of p_‘reservation,‘ for di’rected verdict issues. |
| The secon‘dv class of cases that Warrant discussfon' are those that find an
_alleged directed verdict error not to bve preserved underﬁthel “first rule” of
preservat1on requ1r1ng that the defendant move for a d1rected verdict at the
v:close of the Commonwealth’s ev1dence and at the close of all the ev1dence and
'state the spec1f1c grounds for the mot1on ‘but fail to discuss the second rule
~of preservatlon requ1r1ng the defendant to motfe for a dlrected verd1ct on all
| counts of the 1nd1ctment agalnst h1m and any lesser 1ncluded offenses. to thosev
counts and after having the1r mot1on demed objectmg to g1v1ng a Jury
1nstruct1on on the counts the defendant w1shes to challenge on appeal
Granted, 1ntu1t1vely it may ‘mak.e sense.not to dlscu_ss the “second rule” if the
Court holds the issue is unpreserved under the “first rule.” But failing to note
that the se__cond:.requirement'exists is problematic because it rnay i_nad_vertently
V-sugvgest that_only the “first rule” is required to pr.eservevthe issue.
While there are NUmMerous cases of this nature,*0 we feel discu‘ssi‘on of

one is sufficient to provide an example. In Long v. Commonuwealth, Long was

40 See, e.g., McCleery v. Commonwealth, 410 S.W.3d 597, 601-02 (Ky. 2013);
Newcomb, 410 S.W.3d at 79; Jones, 331 S.W.3d at 252; Wright, 239 S.W.3d at 65;
Pate, 134 S.W.3d at 597-98; Florence, 120 S.W.3d at 704; Blair, 592 S.W.2d at 133;
Scruggs v. Commonwealth, 566 S.W.2d 405, 412 (Ky. 1978); Graham v.
Commonwealth, 562 S.W.2d 625, 627 (Ky. 1978) (overruled on other grounds by
Cardine v. Commonwealth, 283 S.W.3d 641 (Ky. 2009)}; Butler, 560 S.W.2d at 816;
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convicted of murder and attempted. rape.4l On appeal, Long argued that the
trial court erred by 'denying his directed verdict motion solely on the count of
attempted rape.*2 The Court noted that, although Long made a motion for
d1rected VeI‘dlCt at the close of the Commonwealth’s evidence, he falled to renew
that motion_at the close of all the _evidence, and therefore the error was not
preserved 43: , 7 |

| The Court d1d not dlSCllSS the fact that even 1f Long had properly .,
preserved the issue under the “ﬁrst rule ” he would have, presumably, falled to
“do sO under the second rule.” Th1s is due to h1s fallure to also move for
dlrected verdlct on the murder charge and the lesser 1ncluded offenses to
murder in add1t10n to moving for d1rected Verdlct on attempted rape and its
lesser included offenses followed by ‘objectmg to a jury 1nstruct10n on o
attempted rapeT

The third and final class of cases, Wthh we believe are undoubtedly the

most troubling, are those that find a directed verdict issue‘to be preserved |
under the “first rule,” but fail to discuss or apply the “second rule,” when
application of the “second rule” would likely have rendered the issue

unpreserved.

Hunter, 560 S.W.2d 808 at 809; and Helmes v. Commonuwealth, 558 S.W.2d 162, 163
(Ky. 1977).

41 559 S.W.2d 482, 483 (Ky. 1977).
42 Id. at 485.
43 Id. at 483-85.
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In Bussell, supra, Bussell was convicted of capital murder and
robbery.44 On appeal, Bussell argued that the trial court erred by failing to
grant his directed verdict motions on both the murder and robbefy charges.4>
The Court noted that “Bﬁésell 'moved for a directed verdict at the close of the
'prbéécution’s cas-e and renewea His’ motion atvth‘e close of all fhe evidence on
the basis of insufficier_lt evidence of guilt.” It then implicitly found the error to
be presle..er6d by revié@ing the iséﬁ_é‘uridef the ‘;c;ieéfly unfeaéoﬁaiblg” standard,
. and held_ that_ ﬁ'le trial c_oul_”f d1d not cff.‘}7 . . o

: Bgvt,.'u‘nd:élr the v“sé'ép‘rlzd:ﬁvillé”‘ of preséfvati;)n, thef'é'is a.questio‘n asto
w_heth_evrﬂ the error Was‘;a)r_ésérved:.' This 1s c.lul_e‘_‘to vthe "faf:t thaf the Court d1d not .
address Whetﬁef Bussell ,r;io&éd f_or directed v_érdict on all.of the leééer .included
o_ffen_ées fo murder and robbéry énd did not object to ju_ry iﬁéfruc’tions on tﬁosé
counts once his directed Verdicf m'.cv)tic.)n‘s_‘were dcriied;

Similarly, in Barth v. cOmmori_ﬁ}__eazth, brothers Michael and P.J. B.art1;1
were convicted of ﬁrst-degree burglaryv, ﬁfst—degree robbery, second-degree
assault, and criminal mischief.#8 The brothers éained entry to the victim’s

home by feigning car trouble.4® Once inside, one of them drew a handgun,

44 Bussell, 882 S.W.2d at 112.

ss Id. at 114.

a6 Id.

47 Id,

4 80 S.W.3d 390, 393 (Ky. 2001).
49 Id.
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bound the victim, and demanded to know where his money was hidden.50
When the victim refused to tell therr\r,- the brothers dragged him across the
. floor, prodded him with the gun, and beat him with sticks.5! The victim still

- refused to tell them.52 Eventually, the brothers found the victim’s money as
well as some other items,.wh_ich they took and then drove away in the victim’s
car.s3 o
On appeal the brothers argued that the trial court erred by failing to
grant the1r motlon for d1rected verdlct on the count of second degree assault
because the ev1dence fa11ed to prove the V1ct1m was 1nJured from bemg prodded
w1th the handgun 54 W1th regard to that issue the Court stated

The brothers second argument suffers from a _

‘ml_scharacterlzatlon Though they assert there was

insufficient evidence to prove they committed assault

in the second degree, an issue preserved by their

motions for directed verdict of acquittal, their complaint

is actually about the wording of the instruction, to

‘which they did not object.5>
The Court then said that “the issuevis not whether the instruction conformed to

the evidence introduced at trial, but whether the Commonwealth presented

sufficient evidence of second-degree assault to avoid a directed verdict of

50 Id.

51 Id.

52 Id.

53 Id.

54 Id. at 400.

55 Id. (emphasis added).
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acquittal.”f’év The Court. ultimately held, citing Benham,>” that the “evidence
was sufficient to overcome a directed verdict of acquittal of second-degree
assault 7 and that “[a]ny error in the 1nstruct1on on second degree assault was
not preserved for appellate rev1ew »58

The problem w1th this op1n1on is twofold. The Court held that the
’ brothers complamt w1th regard to the trlal court s fallure to grant their
directed verd1ct on the second- degree assault charge was preserved But there
1s.no 1ndlcatron tha_t th‘e hrothers m_ov_ed for d1rected verd1ct_ on the other
counts of the indlctmentand'their lesse‘r-.included‘offenses which_ is requlred
to preserve the lss}ue under the second rule » In add1t1on the Court exphmtly
acknowledged that the brothers d1d not obJect to the jury 1nstruct1on on
. second—degree assault, wh1ch is also requlred 'to preserve a d1rected Verd1ct
issue under 'the'“second_rule.” |

In yet another example, Ramsey? supra, the defendant -'was convicted of
first-degree wanton endangerment, driving under the inﬂuence, and driving

with a suspended license.5 On appeal, Ramsey argued that the trial court

56 Id.

57 “On appellate review, the test of a directed verdict is, if under the evidence as
a whole, it would be clearly unreasonable for a jury to find guilt, only then the
defendant is entitled to a directed verdict of acquittal.” Benham, 816 S.W.2d at 187.

58 Id.
59 Ramsey, 157 S.W.3d at 195.
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erred by failing to grant his directed verdict motion as to the wanton
endangerment charge.60 The Court held that the issue was “preserved by his
trial counsel s motlon for a dlrected verdict at the close of the Commonwealth s
case in ch1ef and again at the end of the defense case 761 It then proceeded to
. address h1s argument on the‘ mer1ts 62 But the Court did not discuss whether

'Ramsey moved for directed verdlct on the other counts of the 1nd1ctmentv or

| any of thelr lesser 1ncluded>offenses‘ Nor does 1tment10n if Ramsey ob_]ected to
1nstruct1ng the Jury on Wanton endangerrnent | The apparent failure to do so
| should have rendered the lssue unpreserved | |

| Next rn Burton v. Commonwealth 63 Burton was conv1cted of second-

 degree manslaughter second degree assault and dr1v1ng w1th a suspended
hcense 64 On appeal Burton argued that the trial court erred by fa111ng to
grant his d1rected verdict motlons on the charges that requlred a mens rea of
Wantonness le. the second- degree manslaughter and second-degree assault
charges.65 The Court found the issue to be preserved because Burton’s

d1rected verdict motions were specific as to the Commonwealth’s alleged failure

60 Id. at 196. |

61 Id, o
62 Id. at 196-98.

63 300 S.W.3d 126 (Ky. 2009)

o4 Id. at 130,

65 Id. at 143,
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to prove he acted wantonly, and addressed‘ the iseue on the merits.66 However,
the Court was silent as to whether Burton also moved for a directed verdict on
the count of drivlng Wit'h,-a suspended license, whether he Inoved for directed
verdiCt on any of the leeser .included ofl’e‘nses of charlges or whether he
' obJected to 1nstruct1ng the j Jury on second degree manslaughter and second-
degree assault | |

_ In Doneghg, Suprd,‘ Done‘ghvy tyas con\}lc_ted of Vsecond—degree

manslaughter -leaving the sce'jne of an accident lie.econd—degree assault fourth—

degree assault f1rst degree possessmn of a controlled substance possess1on of |
_ mar1Juana and possess1on of drug paraphernaha 67 On appeal he argued that
the tr1al court erred by denylng his motions for d1rected verd1ct on the charges
of second_—degree _manslaughter and second—degree assault.68 E

‘Regarding Doneghy’s motion‘for- directed: verdict on the charge of second-
degree manslaughter, this Court held that the issue “W.a-S properly
preserved...because Doneghy moved for a directed verdict at the cloee ol the '
Commonwealth's case-in-chief and the close of all evidence.”s® The Court then

addressed the issue on the merits, finding no error.70

66 Id. at 143-44.
67 Doneghy, 410 S.W.3d at 100.
68 Id.
69 Id. at 102 n.4.
70 Id. at 102-04.
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The Court subsequently addressed Doneghy’s motion for directed verdict |
' on the charge éf second.-dégree assault.”l While the Couft. did .ncv)t discuss
Whether the issue §vas preserved, we can assume.tih.at it believed the i_ssué to

be prevser.\_zed.by the same rﬁeans as Don_egh&’é rﬁotio_n for directed Verdicf on
the_l second—de_greé'mansléughter cha_rge. The Court addressed -.the issue on the |
mefit_s and héld there was no error.”2 As Witﬁ the other préviously_ discussé_d

: caé‘és, the boneghy Court did not diécﬁés o_r.apply .th.e “second riﬂe_” of
pfesewétioﬁ. . | | o : '\ -

' In A_llén v. Cbrﬁmoﬁwéalth, Allen was ‘convict‘ed. o.f bu.rg._l‘alfy,'_ ‘criernina_iu
rhi:séljﬁef,. thleft}b}vr unlawful taking, and receiving stolen pfdperty.73 On '.'app‘(v:-alg
Alleﬁ ‘argued the trial court erred by denyin_g‘ his motions }fbr_dirécted‘ verdict on
the counts of burglary, criminal r_niéchiéf, and theft by unlgwfﬁl taking.74 The
Court ¢Xplicifiy _notéd_ that Allen “[didj not f;hallenge the suffi}ciency of theA
evidenoe supporting his conviction for receiving stolen propertj_.75 'But the
Court went on to hold thét vthe issue was properly preséfve_d: _

At the close of fhe Commo,nweélth’s case, Allen's
standby counsel moved for a directed verdict on counts
1, 2, and 3. The trial court pointed out that only Allen
~could move for a directed verdict. At which point,

Allen adopted counsel's motions as his own. Because
his motion was not followed by more evidence, Allen

710d. at 110.
7 Id. at 110-11,
7410 8.W.3d 125 (Ky. 2013).
7 Id. at 130. |
75 Id. n.2.
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was not required to renew his motion in order to
preserve the issue for appeal.76

The Court 'addressed the issues on the merits and held the trial court did not
err.77 B
| Agaln, hecause Allen did not move for directed verdict on all counts of
the indictme‘nta‘nd all Aof the les.:s.er included offenses of those counts followed '
by, obJect1ons .to Jury 1nstruct1ons on the three counts he challenged on appeal
the error should have been ruled unpreserved under the second rule” of
 preservation. ]
| F1nally,1n Shou‘se, supra, Shouse was_ convictedl of wanton vmurder,
second;degree criminal abuv_s_e, ﬁrst—d‘egree vs}an_torjx endangerment, and
- posses.‘s‘i’onof a controlled substance.78 On apr)eal Shouse asserted that the
-trial court erred by denylng her motion for d1rected verdlcton the charge of
first- degree wanton endangerment 79 Regarding preservat1on of the issue, the
Court noted that Shouse “ moved for a directed verdict on this issue at the close
of the Commonwealth's case and at.the close of proof[.]”80 Finding the alleged

error to be preserved, the Court addressed the issue on the merits and

ultimately reversed her conviction for first-degree wanton endangerment.81

76 Id. n.3 (citing Hampton, 231 S.W.3d at 750) (emphasis added).
77 Id. at 130-32.
78 Shouse, 481 S.W.3d at 482.
7 Id. at 488-89. |
80 Id. at 489.
- 81 Id.
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As we are surely i:)ést t'hejpoint of redundancy on this point, we simply
reiterate that Shouse suf_fers fr,orﬁ the _saﬁe faults as Bussell, Barth, Ramsey,
Burton, Doneghy; and Aileﬁ.3§ _

Consequently, based on thev' fbregoing‘sﬁrvey of bour caée IQVQ in this area,
we must agree w1th Ray that th'e“‘se_c’ond rule” of preserv_at'ion:fof directed
verdict is."suevs Ahas lacked c_onsiéteht ap'plicatior;. siﬁce KimbrOugh; Quée_n} and
Cafnjﬁbell were rcndefed. F;_}:rthcf,:the r_'ule: 'itSelf is sor_riewhaﬁ icvt)m.plic.ated,

: .¢Xcéedingly CﬁmBéfsorﬁe, and 51mp1y doesnot cbmpofc vﬁth ﬁlzb'dern tr1a1
pracﬁ_ce. _There_fére, We n'QW Q@rr_ﬁlé __Kirhbrouéh, Queén, Cqmpbeil, and their
progény only in's.ofa;r as th@y requlre defendanté,_ to. éorﬁply w1th thc‘:v‘fsecoﬁd |
rule” of preservation. | | ‘

| Motions for direc_fed verdic;tiai‘e es'sent..iﬂallly pfo forma in criminal trials,
and 'websee no reé‘son:.to C"éntiriue using the “secdhd rule” when the “ﬁrst rule”
is more ;chan sufficient to preserve an issue regafdirig a .motvi_'orll er directed |
verdict. The underlying purpose of a motion for difected verdict is to allolw a
trial céﬁrt to “dfaw all fair and réasona‘Lble‘ inferehces_ from the evidence in favor |

of the Commonwealth” and thereby determine whether “the evidence is

sufficient to induce a reasonable juror to believe beyond a reasonable doubt

82 See also, e.g., Murphy v. Commonwealth, 509 S.W.3d 34 (Ky. 2017); Edmonds
v. Commonwealth, 433 S.W.3d 309 (Ky. 2014); Swan v. Commonwealth, 384 S.W.3d
77 (Ky. 2012); and Moreland v. Commonwealth, 322 S.W.3d 66 (Ky. 2010), overruled on
- other grounds by Edmonds v. Commonwealth, 433 S.W.3d 309 (Ky. 2014).
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that .the defendant is guilty[.]’83 Further, doing so'inherently satisfies RCr
9.228% and its corresponding ease 1aw85 requi;ing the trial court to consider a
particular issue before it’can be chsidered proﬁerly pre‘served fof apbellate
review. |

Finally, V\vi_e.can disce'rn no valid reasen hot tqpermit a cr'imtinél _
defendant to _mex}e fof di_rected Verdict oﬁ or1e e_eunt ef a mﬁltiple cm_in:c‘ - | .
ihdictrhent, andwe like\.zvise see_, 1o feasonl to vr"equire thaf defeﬁdapt tb also
meve'fer s clliree_t_e»el verdlcton all of the lesser iﬁchide_d effenses ofa parficuiar
_eharge. Wlthregard to single .vcou‘nt"' 1nd1ctments, we can ‘2\1180; discerh no reason
to fevqeire defendants to rvri.ovev fo.rvdirevc:{ted‘ Verdiet on all of the lessef'ineluaed _ |
'offer;ses of thaf sing._le_courit_,l é_ssuming thet eount' has lesser ineludea offe_nses.
Lastly, altﬁeﬁgh motion‘s_for direcfed ve1:‘dict and jury instfuctio@s are ,
somewhst relatee{ in that they both .re.quire a trial cour£ to consider whether
there is sufficient eVidence to sﬁ.pport a perticﬁlar charge, they occur at

different stages in zi criminal trial and therefore are distinct. They should

83 Benham, 816 S.W.2d at 187.

84 “Formal exceptions to rulings or orders of the court are unnecessary; but for
all purposes for which an exception has heretofore been necessary it is sufficient that
a party, at the time the ruling or order of the court is made or sought, makes known to
the court the action which that party desires the court to take or any objection to the
action of the court, and on request of the court, the grounds therefor; and, if a party
has no opportunity to object to a ruling or order at the time it is made, the absence of
an objection does not thereafter prejudice that party.” RCr 9.22.

85 See, e.g., West v. Commonuwealth, 780 S.W.2d 600, 602 (Ky. 1989) (“RCr
9.22 imposes upon a party the duty to make known to the court the action he desires
the court to take or his objection to the action of the court....” Failure to comply with
this rule renders an error unpreserved.”).
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therefore be distinct for the purpose of appeal. In other words, objecting to a
- jury instruction on a particular count should not be required in order to

preserve a directed verdict issue on that count for appeal.

' Aocord_ingly, we now hold that in order to preserve an alleged directed

verdict issue for appeal cfiminal defendants must: (1) move for a directed
Verd1ct at the close of the Commonwealth’s ev1dence (2) renew the same
d1rected Verd1ct motlon at the close of all the ev1dence unless the defendant
"does not present any ev1dence and 1dent1fy the partlcular charge the
| Commonwealth falled to prove and must 1dent1fy the part1cular elements of
N 'that oharge the Com_monwealth falled to prove. Cr1m1nal defendants may move |
for direoted verdict on one cou_nt of a multiple count indictment without
rendering the alleged error unpreserved; defendants are not required to move
for directed verdict on any lesse‘r'incl.uded offenses to a pai‘tioular charge in
‘order to preserve the issue; and, nor are they required to object to instructing
_the jury on that patticular charge to preserve the alleged directed verdict error.
In the case before us, Ray complied with the appfopriate rules. We
therefore now address his directed verdict arguments on the merits. When
considerlng whether to grant a motion for directed verdict
the trial court must draw all fair and reasonable
inferences from the evidence in favor of the
Commonwealth. If the evidence is sufficient to induce
a reasonable juror to believe beyond a reasonable
doubt that the defendant is guilty, a directed verdict
should not be given. For the purpose of ruling on the

‘motion, the trial court must assume that the evidence
for the Commonwealth is true, but reserving to the
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jury questions as to the credibility and weight to be .
given to such testlmony 86 :

On appeal “the test of a directed Verd1ct is, if under the ev1dence as a whole it
would be clearly unreasonable for a Jury to f1nd gu1lt only then the defendant

is entitled to a d1rected verd1ct of acqu1ttal »87 W1th these pr1nc1ples in m1nd

we will address each of Ray S dlrected verdlct arguments in turn

_B. The trlal court dzd not err by denymg Ray s motlon for dtrected
verdtct on the charge of ftrst-degree robbery ‘

Ray asserts that the elements of first- degree robbery were not met
because h1s use of bforce agamst Demse was not contemporaneous Wlth his
theft of her purse | In other words he asserts that he d1d not form’ thelntent to
steal De.n1se.s purse untll after his physmal attack upon her was complete and
he therefore could not be conv1cted of f1rst degree robbery We disagree.

In Bowllng v. Commonwealth, Bowlmg was _convicted of, among other

th1ngs two counts of first- degree robbery after shootmg two gas stat1on

attendants to death on two separate occas1ons and stealmg money from those

gas stations.88 Bowlmg'made the same temporal argument as Ray does in the
case at bar regarding when the money was_ taken from the gas station in
relation to when he killed the .victims. This Court 'disagreed and held that:
The offense of first degree robbery is committed even
when the robber decides to steal the property after he

kills the victim, so long as the theft and the murder
are part of the same criminal episode.... Evidence in

8 Benham, 816 S.W.2d at 187.
87 Id.

88 942 S.W.2d 293, 297 (Ky. 1997), overruled on other grounds by McQueen .
Commonwealth, 339 S.W.3d 441 (Ky. 2011).
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this case conclusively established that cash mohey
was taken from the service stations and that Smith
and Hensley were killed in conjunction with the taking
of money. It is irrelevant whether the money is taken
and the victim killed or the victim killed and then the
‘money taken. KRS 515.02089 does not require that the
property be taken directly from the body of the person
_threatened or 1nJured by the robber.90 S
Simllarly, in thls case, it is irrelevant that Ray stole Denise’s purse after
he attacked her because the robbery was part of the same cr1m1na1 episode as
the attempted murder The tr1al court therefore d1d not err by denymg hlS

- . mot1on for dlrected verdlct

- | o ‘i C. The trtal court did not err. by denytng Ray s motton for directed _
‘ , verdict on the charge of ftrst-degree wanton endangerment

Ray next asserts that the trial court erred by fa111ng to grant his dlrected”
- verdict on the ﬁrst degree wanton endangerment charge in relatlon to hlS
encounter with Tim because 31mp1y raising the hammer at Tim, alon_e, was

insufficient to create a substantial danger of death or serious physical injury.91

89 “(1) A person is guilty of robbery in the first degree when, in the course of
committing theft, he uses or threatens the immediate use of physical force upon
another person W1th intent.to accomplish the theft and when he:

(a) Causes phys1ca1 injury to any person who is not a participant in the
‘crime; or :

(b} Is armed with a deadly weapon; or

(c) Uses or threatens the immediate use of a dangerous instrument upon
any person who is not a participant in the crime.” KRS 515.020.

9 Id. at 307.

91 “A person is guilty of wanton endangerment in the first-degree when, under
circumstances manifesting extreme indifference to the value of human life, he
: wantonly engages in conduct which creates a substantial danger of death or serious
. physical injury to another person.” KRS 508.060(1).
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The evidence showed that Tim was an elderly, invalid man with many
health probiems. In particular, Tim testified that during the three months that
Ray and Denise lived with him, he was having a lot of heart health issues and
did_not kndw_if he would iive much IOnger. Tim had five different operations
related to his pacemaker during that time. Therefore considered in a light
most favorable to the Commonwealth the ev1dence was suff1c1ent to conclude

: zthat raising a hammer at Tim created a substantial danger of phy31cal 1nJury or
-death; as that exmtement could have eas1ly caused h1m to have a heart attack
. Further Ray could have acc1denta11y dropped the hammer on Tim S head Wthh ‘
also could have caused serious phys1cal 1nJury or death The tr1a1 court
therefore d1d not err in denying Ray s motion for directed Verdlct on the wanton
endangerment charge. |
II. Sente:ncing_ Issue\sv

Ray also argues that the sentencing phase of his trial was unfairly.
tainted by incorrect information about his parole eligibility. Specifically, he
complains about testimony by the Commonwealth’s sole Witnes_s in the
sentencing phase, Officer Joshua Whitfi_eld, (ch. Whitﬁeld), and a statement
made by the Commonwealth during its closing argument. Ray concedes that
these alleged erfors were not preserved by contemporaneous objection but has
requested palpable error review in accordance with RCr 10.26. Because these
alleged errors are reviewed under different standards, we will address each in

turn.
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(A)Ofc. Whitfield’s Testimony:
Ofc. Whitfield gave the following testimony regarding Ray’s first-degree
~ wanton endangerment conviction:

.CW9‘2: On wanton endangerment first-degree [what is ‘
its claSs of felony and calculation of parole eligibility]?

Ofc Whltfield Okay, it’s a Class D [felony] it’s 15%
parole e11g1b111ty w1th al-5 year sentence :

: CW So it is truly the reverse of robbery and burglary,
_ that now. he s el1g1b1e on 15% of that tlme

T’Ofc Whltfield nght
Ray argues that th1s test1mony was false because 1t only apphes to a nonv1olent
offender conv1cted of a Class D felony servmg an aggregate sentence of one to
five years. We agree KRS 439 340(3)(a) prov1des that
| A nonv1olent offender conv1cted of a Class D felony
with an aggregate sentence of one (1) to five (5)
years who is confined to a state penal institution or
county jail shall have his or her case reviewed by the
Parole Board after serving fifteen percent (15%) or two
(2) months of the original sentence, wh1chever is
longer.93 S
~ Therefore, had Ray been convicted of first-degree wanton endangerment®*
alone, or in conjunction with another offense or offenses that did not confer

violent offender status upon him, Ofc. Whitfield’s testimony would have been

correct. However, KRS 439.3401 further directs that

92 Commonwealth.
9 emphasis added.

94 First-degree wanton endangerment is a Class D felony. KRS 508.060(2).
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(1) As used in this section, ‘violent offender’ means any
person who has been convicted of or pled gu11ty to
the comrnlssxon of:

. (1) Burglary in the first-degree accompamed by
the commission or attempted commission of an
assault described in KRS 508.0609; [or]

¢ o (n) Robbery in the f1rst degree
As prev1ously mentloned Ray was conv1cted of both ﬁrst degree burglary

accompamed by first- degree wanton endangerment and ﬁrst degree robbery

Therefore there is no questlon that he was dlsduallfled from belng cons1dered a
_non v101ent offender for the purposes of parole Further h1s conv1et10ns for
attempted murder f1rst degree robbery, and flrst degree burglary all carried a
'rmnlmum sentence of ten years 1mpr1sonment meanmg his aggregate sentence

would not be one to ﬁve years.
. C :

N But, even though Ofc. Whitﬁeld’s testimony regarding first-degree
wanton endangerment was clearly false, that does not end our 1nqu1ry

The use of incorrect, or false testlmony by the
prosecutlon is a violation of due process when the
testimony is material. This is true irrespective of the
good faith or bad faith of the prosecutor. When the
prosecution knows or should have known that the
testimony is false, the test for materiality is whether
there is any reasonable likelihood that the false
testimony could have affected the judgment of the

jury.9

9 First-degree wanton endangerment.

% Robinson v. Commonwealth, 181 S.W.3d 30, 38 (Ky. 2005) (internal citations
and quotation marks omitted).
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‘Accordlngly,i we must next consider whether there is a reasonable 11ke11hood
that Ofc. Whitfield’s incorrect testlmony affected the Judgment of the jury.

To beg1n we note that Ofc. Whrtfleld prov1ded correct testimony
regardmg Ray S other more serlous convictions. Spe01f1cally, that the
attempted murder charge carr1ed a sentence of ten to twenty years with parole
e11g1b111ty after 20%97 tlme served that the first- degree robbery charge carned a |
sentence of ten to twenty years W1th parole e11g1b111ty after 85% time served

i ,
- and that the f1rst degree burglary charge carr1ed a ten to twenty year sentence
wrth narole e11g1b111ty after 85%98 t1me served After rece1v1ng this 1nformat1on
the Jury elected to sentence Ray to the mammum of twenty years on eac}: of |
these charges_, to run consecutlvely. It also chose_ to sentence Ray to the
maximum of five years’ on the' count of first-degree wanton% endangerment and
the max1mum of one year on the count of v1olat1ng an EPO /DVO.

So, the questlon before us is: is there a reasonable 11kehhood that the
jury would have se_n_tenced Ray any»d1ffe’rent1y if it was informed, correctly, that
Ray would be eligible for parole vaft'er serving 20% of his sentence for ﬁrst—
degree wanton endangerment, rather than 15%? We hold there is not.

The jury, rather than being unfairly motivated by Ofc. Whitfield’s

_ l »
incorrect testimony, as Ray asserts, was more likely motivated by the terrible

o7 The attempted murder charge in this case was not considered a violent
- offense because neither death nor serious physical injury occurred. See KRS
439.3401(1)(c).

98 As previously mentioned, the burglary was considered a violent crime
because it was accompanied by first-degree wanton endangerment. See KRS
439.3401(1)(}).
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facts of this case and the overwhelming evidence of Ray’s guilt. Ray, in |
V.iolatli_on, of an active EvPO /DVO, broke info ,the home of his es_trangéd wife,
attempte_d ;cokill her in front of her young ch_ild, fhreqtened to kill an invalid
man with a hammér; pursued them as they fled his attacks, stole a large sum
of vmoﬁ.ey, and ﬂed the state. Eilrthef, the Common_wealth had certifigd cdpies _
of tw6 df Ray’s pfior convictiéns én‘gefed into e\}idén.ce‘ during senfericing. Qne

of those convictions occurred ovnly'fouf years pribr'to this case and'iricluded a

couht_ -Of‘ifelon i:r-‘l.poséessivor_vl‘ of a firearm and fifst—degreé_ wanton ,
eridéhéer’m“éﬁt | ‘ |
| - Thé jury Cleérly had ar_hplt? jusfificétion' for Seﬂféﬁéing Ray to the
"maximum_for_ all of his convictiohs_,_ including first—degreé Wanto:ﬁ
é_ndangérment, absent éorrebt feétim'on); by Ofc Whitﬁeid about his parole
: .eligibiiity on that charge. Accordingly, 'We_hol_d that th¢ error was .r1;)t' :
palpable.99 ,_ | | |
_(B) Coﬁmﬁohwealth’s Closing Argument
Réy’s final aSsertion of error is Based on thé'following statement made by .
the Commonwealth during its closing éu“gument.
You. can run [the sentences] all consecutive, one after
the other. You can run them all concurrent, at the
same time. You can mix and match. I'm asking you to

max them out and run them consecutive for 65 years.
I know that sounds like a lot, but you'll'also see the

_ 99 See Martin v. Commonwealth, 409 S.W.3d 340, 349 (Ky. 2013} (holding
“Under such circumstances, we do not regard the error as palpable. The
—~— circumstances of this case strongly suggest that the maximum sentence resulted from
. ~the nature of this particular conviction in combination with Appellant's several prior
:"*ion‘s\ for drug-related crimes, rather than the jury's awareness of the dismissed
—*arges underlying his criminal past.”).

-~
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.

‘probation and parole eligibility, that doesn’t

necessarily mean, unfortunately under our laws, 65
years. Because he still meets the Parole Board no
matter what in 24 years. That’s along time, I agree.
He brought it on himself, so I'm not concerned about
that part. But no matter how many years, he’s going

to meet the Parole Board because that’s the way the
law is right now. Even on a life sentence they meet the -
Parole Board in 20 [years]. And the most he can go
wrthout gomg before the Parole Board 1s 24

years. 100 .

As closing arguments are not evidence an alleged misstatement of law by the
prosecut1on dur1ng closmg arguments is reviewed as a clalm of prosecutorial
m1sconduct 101 Because Ray concedes th1s alleged error Was unpreserved we
must determ1ne whether the Commonwealth’s conduct was “ﬂagrant.”102
We consider four factors in mak1ng'th1s determmation

(1) whether the remarks tended to mislead the jury or

to prejudice the accused; (2) whether they were .

isolated or extensive; (3) whether they were

deliberately or accidentally placed before the j jury; and

" (4) the strength of the ev1dence agalnst the accused.103

To begin, we note that this information was in fact false: “under the

current state of the law, a violent offender sentenced to a term of years is

eligible for parole consideration after serving eighty-five percent (85%) of the
sentence imposed, or twenty years, whichever is less.”104 Thus, if the jury

imposed the maximum sentence of sixty five years with parole eligibility after

100 (emphasis added).

101 Matheney v. Commonwealth, 191 S.W.3d 599, 606 (Ky. 2006).
102 Bowling v. Commonwealth, 553 S.W.3d 231, 242-43 (Ky. 2018).
103 Id. at 243 (internal quotation marks omitted).

104 Hampton v. Commonwealth, 133 S.W.3d 438, 444 (Ky. 2004).

37



85% of time served, Ray would be eligible for parole after twenty years, not
twenty four.105 The statements would have therefore been m1slead1ng to the
jury. However it was unhkely to have prejudiced the defendant as the jury
| believed Ray would have to serve four more years than was actually requlred
And the d1screpancy between twenty years and twenty- four years is not large
Next the statements could be cons1dered extensxve The Commonwealth
' stated three times durlng closmg argument that with the maximum_ possible
‘ sentence Ray would be e11g1b1e for parole in twenty four years o |
vBut review of the record suggests that th1s m1sstatement was not
1ntent10nal Durmg clos1ng argument the Commonwealth correctly stated that
defendants .who receive a hfe sentence are e11g1ble for parole after twenty years.
The arbitrary amount of twenty four years appears to be either a
miscalculation by the prosecutor or a mlsstatement. |
Flnally, /and as prev1ous1y mentloned the eyldence of Ray s gullt was
overwhelming. Among other thlngs Denise, Josh, Tlm and K1rk all 1dent1ﬁed
him as Denise’s attacker, and he had items stolen from the_ hom_e that night on
his person at the time of his arrest. Ray later admitted to vlaw enforcement that
he broke into the home that night and had an'altercation with Denise.
On balance, we do not believe that the Commonwealth’s misstatement of

parole eligibility, which was off by only four years, was flagrant. It therefore did
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not constitute manifest injustice resulting in palpable error.' We consequently
decline to remand for a new sentencing hearing. |
| CONCLUSION
B;ased»on the foregoing, we affirm.
M1nton C.J; Hughes Keller, Lambert, Nickell, VanMeter and erght
JJ.; sitting. Mmton C. J Hughes Lambert VanMeter and erght JJ

concur. Keller and Nlckell, JJ. concur in result only.
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The Defendant appeared in open court on March 14,2017, with counsel, Hon.

- Dennis Null, Sr._By agreemen-t with the attorney for the Commonwealth; the Defendant
entered a plea of NOT GUILTY to the following charges contained in the Indictment:
Count 1: Attempted Murder; Count 2: Robbery, 1 Degree; Count 3: Burglary 1¢

| Degree; Count 4: Burgiary 39 Degree; Count 5: Wanton Endangerment 1°

Degree; Count 6: Wanton Endangerment 1% Degree; Count 7: '.Crimi'n'al Mischief,
15t Degree, and Count 8: Violation of EPO/DVO, which offenses were committed on

or about January 31, 2017, when the Defendant was 48 years of age. On November 27-

29, 2018, the case was tried before a jury which returned the following verdict:
Count 1: Attempted Murder - twenty (20) years to serve
Count 2: Robbery, 1% Degrge — twenty (20) years to serve

Count 3: Burglary 1% Degree— twenty (20) years to serVe '

Count 6: Wanton Endangerment 1% Degree - five (5) years to serve
Count 8: Violation of EPO/DVO — twelve (12) months

ENTERED
DATE____2-25 - 19

EMILY WARD BUZANIS, CLERK
GRAVES rC\:((‘)’liN'l'Y CIRCUIT COURT



- Count 4: Burglary 3+ Degree . DISMISSED o
- Count 5: Wanton Endangerment 1% Degree DISMISSED
Count 7: Criminal Mischief, 1% Degree - DISMISSED

For the purpose of sentencing, on February 19, 2019 the Defendant eppeéred in
open court with counsel, Hon. Dennis Null, Sr. The Court inquired of the Defendant and
counsel whether they had any legal cause td show whyjudgment should not be
pronounced, and afforded the Defendant and cdunsel the opportunity to make statements

in the Defendant’s behalf and to present any informatic)n in mitigation of punishment.

| The Court having informed the Defendant and counseivof the factual contents and
conclusmns contained in the written report of the presentence 1nvest1gat10n prepared by
the Division of Probatlon and Parole and provided Defendant’s attorney W1th a copy of
the report although not the sources of confidential information, the Defendant and
-counsel were granted an opportumty to review the contents of the presentence |
investigation and to agree with or controvert the factual contents of the report Having

~ given due consideration to the written report by the Division of Probation and Parole, and
| to the nature and c1rcumstances of the crime, as well as the history, character a.nd
| condmon of the Defendant and any matters presented to the Court hy the Defendant (or

counsel, if any), the Court is of the opinion:

 The Victim suffered death or serious injury;

X| That imprisonment is necessary for the protectien of the public because:

Thereisa hkehhood that dunng a period of probation, probatlon wnh an
alternative sentencing plan or conditional discharge, the Defendant will
commit a Class D or Class C felony, or a substantial risk that the
Defendant will commit a Class B or Class A felony,

The Defendant is in need of correctional treatment that can be provided
most effectively by Defendant’s commitment to a correctional institution;

X! Probation, probation with an alternative sentencing plan, or conditional
. discharge would unduly depreciate the seriousness of Defendant’s crime;

Defendant is ineligihle'for probation, probatien with alternative sentencing
plan, or conditional discharge because of the applicability of KRS 532.080
(PFO); KRS 439.3401(Violent Offender), or KRS 533.060 (Use of

Firearm).




Defendant is eligible for probatlon proba‘uon with altema’uve sentencmg
plan or conditional d1scharge as hereinafter ordered on AOC-455.

No sufficient cause having been shown why judgment should not be pronounced,
it is ADJUDGED BY THE COURT that Defendant is GUILTY of the following
charge(s) _ ‘

Count 1: Attempted Murder - Class A Felony

Count 2: Robbery, 1 Degree — Class B .Felony

* Count 3: Burglary 1** Degree- Class B Felony

Count 6: Wanton Endangerment 1% Degree — Class D Felony

Count 8: Violation of EPO/DVO
Defendant is SENTENCED as follows:

- Count 1: Twenty (20) Years to Serve
Count 2: Twenty (2_0) Years to Serve .
Count 3: Twenty (20) Years to Serve ‘

Count 6: Five (5) Years to Serve
" Count 8: Twelve (12) Months

- Time in Counts 1,2,3 and 6 to run consecutlvely for a total of 65 years Time in
Count 8 to run concurrently with Counts 1,2, 3, and 6. . :

1. Imprlsonmen
. X| ‘Imprisonment for a maximum term of sixty — five (65) years.:

Probated for a maximum term of _year(s)/ month(s),
with the conditions as stated in the attached Order of Probation.

Conditionally discharged for a maximum term of _____ year(s), with
conditions as stated in the attached Order of Conditional Discharge.

2. Court Costs, Restitution, Fees and Fines

Court Costs of $ ‘ __to be paid
Fees of $_ to be paid
Fines of $ | to be paid
Restitution of § to be paid
DCE fee of $ to be paid
If Defendant fails to pay by said date he/she shall appear to SHOW CAUSE
pursuant to KRS 534, 020

X| Court costs, including reimbu‘rsément for Public Defénder fees are waived.



X

It is ORDERED that Defendant’s bond is released.

If bond was posted by Defendant, it is ORDERED that bond shall be
applied to ﬁnes and/or costs.

Bond filing fee is wa1ved. |

4. It is further ORDERED that:

The Defendant having been convicted of a felony offense under KRS
Chapter 510, 529.100 involving sexual activity, 530.020, 530.064 (1)(a),

or 531.310 or 531.320, is sentenced to a five (5) year period of post :
incarceration supervnsnon upon release ﬁom 1ncarceratlon or parole

' Pursuant to KRS 17. 510(2), Defendant has been conwcted of a sex crime

or a crime against a minor, or has been committed as a violent predator,
and has been 1nformed of duty to register w1th the appropnate local
Probatlon and Parole office. .

Defendant having been convicted ofa felony offense under KRS 529, 510
and/or 635.110, shall have a sample of blood taken for HIV testmg per
separate order :

Defendant havmg been convicted of a felony offense under KRS 508.140,
508.150, 510.040, 510.050, 510.060, 510.070, 510.080, 510.090, 510.110,
510.120, and/or 510.130, shall have an Interpersonal Protective Order

- entered.

Pursuant to KRS 17.170, Defendant having been convicted of a felony
offense under KRS Chapter 510 (Sexual Offense) or KRS 530.020
(Incest), shall have a sample of blood taken by the Department of

- Corrections for DNA law enforcement identification purposes and

inclusion in law enforcement identification databases.

The Defendanf shall not be released from probation supervision until
restitution has been paid in full and all other aspects of probatlon have
been successfully completed

By preponderance of evidence, the Court finds hate was a primary faeton
in the commission of the crime by the Defendant. KRS 532.031 (2).

Bemg sentenced to a term of 1ncarcerat10n for a nonstatus juvenile offense
moving traffic violation, criminal violation, misdemeanor, or Class D
felony, Defendant is ordered to pay costs of incarceration in the amount of
as allowed by KRS 532.352. Said costs shall be

reimbursed to




.| The Commonwealth having in its offer recommended that upon a plea of
. guilty that this be treated as a violent offense, this Court hereby
. determines the Defendant to be a violent offender and does hereby
de51gnate that the victim suffered senous physical injury within the
meaning of KRS 439.3401. o .

Pursuant to Defendant’s conviction on DUV/driving on DUI suspended
license, his/her license shall be suspended for

X The Defendant may proceed in forma pauperts for puxposes of appeal
without payment of costs

Defendant is ordered to pay costs of incarceration.'

| Defendant shall forfeit all seized items.. '

X | Defendant be delivered to the custody of the Department of Corrections at
such location within this Commonwealth as Corrections shall designate.

DATED this 2 5t__ day of February, 2019.

FIL.C&C_,\/{

Timothy C. Stark, JUDGE '
GRAVES CIRCUIT COURT

Copy Distribution:
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