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IN THE 

 

SUPREME COURT OF THE UNITED STATES 

 

 

JOHN CAMPBELL 

 

Defendant-Petitioner, 

 

-vs- 

 

UNITED STATES OF AMERICA, 

 

Respondent. 

 

 

MOTION FOR LEAVE TO PROCEED 

IN FORMA PAUPERIS 

 

 

The petitioner, JOHN CAMPBELL, who is incarcerated in a federal 

correctional facility, asks leave to file the attached Petition for a Writ of Certiorari 

to The Supreme Court of the United States of America without prepayment of 

costs and to proceed in forma pauperis, pursuant to Rule 39 of this Court. 

The Petitioner was previously granted leave to proceed in forma pauperis in 

the Court of Appeal for the Fourth Circuit.  By order of the Court of Appeals dated 

July 18, 2019, the undersigned was appointed as counsel for the petitioner pursuant 

to the Criminal Justice Act, 18 USC § 3006A, which is why no affidavit from the 

petitioner is attached, pursuant to Supreme Court Rule 39(1). 

 

Dated: May 25, 2021 /s/ Mark Diamond 

  Attorney for Petitioner 
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QUESTIONS PRESENTED FOR REVIEW 

1. Did the district court incorrectly decline to charge the jury on a key 

element of armed bank robbery? 

2. Did the district court err in denying suppression of physical evidence? 

3. Did the district court err in failing to dismiss the charge of possession of 

a firearm during a bank robbery? 

4. Did the district court improperly enhance Mr. Campbell’s sentence? 

5. Did the district court err in refusing to sever counts? 

 

 

 



 5 

TABLE OF CONTENTS 

 

 

 Page 

 

QUESTIONS PRESENTED FOR REVIEW ............................................... 4 

 

TABLE OF CONTENTS ............................................................................. 5 

 

TABLE OF AUTHORITIES ..................................................................... 6-7 

 

OPINIONS BELOW .................................................................................... 8 

 

JURISDICTION ........................................................................................... 8 

 

CONSTITUTIONAL/STATUTORY PROVISIONS INVOLVED ............ 8 

 

STATEMENT OF THE CASE ................................................................. 8-9 

 

BACKGROUND OF THE CASE ................................................................ 9 

 

REASONS FOR GRANTING THE WRIT ............................................ 9-10 

 

ARGUMENTS ...................................................................................... 10-20 

 

CONCLUSION ........................................................................................... 20 

 

PROOF OF SERVICE ................................................................................ 21 

 

 

APPENDIX 

 

 

Fourth Circuit Judgment and Opinion of April 2, 2021 ................. App. 1-13 

 

Fourth Circuit Order of May 4, 2021 ........................................... App. 14-15 

 

 

 



 6 

TABLE OF AUTHORITIES 

 

STATUTES AND STANDARDS 

18 USC § 924(c) .................................................................................................. 13 

18 USC § 2113 .................................................................................................... 15 

18 USC § 3231 .............................................................................................. 8 

U.S. Const. Art. I, III. .......................................................................................... 14 

U.S. Const. 5th Amend. ............................................................................... 20 

U.S. Const. 4th Amend. ............................................................................... 20 

U.S. Supreme Court Rule 10 ........................................................................ 8 

 

CASES 

Beckles v. United States, 137 S.Ct. 886 (2017) ................................................... 17 

Farmer v. United States, 867 F.3d 837 (7th Cir. 2017) ....................................... 11 

Franks v. Delaware, 438 U.S. 154 (1978) .......................................................... 12 

Illinois v. Gates, 462 U.S. 213 (1983) ................................................................. 12 

James v. United States, 550 U.S. 192 (2007) ...................................................... 15 

Rosemond v. United States, 572 U.S. 65 (2014) ................................................. 10 

Solomon v. Warden Lewisburg, 764 F. App’x 140 (3d Cir. 2019) ..................... 10 

United States v. Cardwell, 433 F.3d 378 (4th Cir. 2005) ..................................... 19 

United States v. Cooper, 979 F.3d 1084 (5th Cir. 2020) ...................................... 10 

United States v. Daniel, 887 F.3d 350 (8th Cir. 2018) ......................................... 11 



 7 

United States v. Davis, 139 S. Ct. 2319 (2019) ................................................... 14 

United States v. Davis, 750 F.3d 1186 (10th Cir. 2014) ...................................... 11 

United States v. Fernandez-Jorge, 894 F.3d 36 (1st Cir. 2018) .......................... 10 

United States v. Fuertes, 805 F.3d 485 (4th Cir. 2015) ....................................... 14 

United States v. Goldtooth, 754 F.3d 763 (9th Cir. 2014) ................................... 11 

United States v. Henry, 797 F.3d 371 (6th Cir. 2015) .......................................... 10 

United States v. Lanier, 778 F. App’x 672 (11th Cir. 2019) ................................ 11 

United States v. McNeal, 818 F.3d 141 (4th Cir. 2016) ....................................... 15 

United States v. Moore, 2021 WL 387478 (4th Cir. 2021) .................................. 10 

United States v. Moulden, 478 F.3d 652 (4th Cir. 2007) ..................................... 18 

United States v. Prado, 815 F.3d 93 (2d Cir. 2016) ............................................ 10 

United States v. Simms, 914 F.3d 229 (4th Cir. 2019) ......................................... 14 

USA v. Campbell et al, 2021 WL 1235797 (4th Cir. Va.) ............................. 8 

 

 

 



 8 

OPINIONS BELOW 

The United States Court of Appeals for the Fourth Circuit affirmed judgment 

in United States of America. John Campbell et al, 2021 WL 1235797 (4th Cir. Va.).  

(App. 1-13) 

JURISDICTION 

The final Order of the Court of Appeals, Fourth Circuit, was issued on April 

2, 2021.  Mr. Campbell’s Petition for Panel and En Banc Rehearing was denied on 

May 4, 2021.  (App. 14-15)  This petition was filed within 90 days thereof. 

Jurisdiction in the trial court was based on 18 USC § 3231, since the 

appellant was charged with offenses against the laws of the United States of 

America.  The jurisdiction of this Court is invoked under Supreme Court Rule 10. 

 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

This case involves the Fourth Amendment, which forbids unreasonable 

search and seizure, as well as the Fifth Amendment, which assures that no one 

shall be deprived of life, liberty, or property, without due process of law. 

 

STATEMENT OF THE CASE 

By affirming his conviction, the Court of Appeals has so far departed from 

the accepted and usual course of judicial proceedings, or sanctioned such a 

departure by a lower court, as to call for an exercise of this Court’s supervisory 
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power.  In addition, the Fourth Circuit’s ruling contradicts rulings on the same 

issues rendered by the Supreme Court. 

 

BACKGROUND OF THE CASE 

Mr. Campbell and his cousin, Alhakka Campbell, were tried in the United 

States District Court for the Eastern District of Virginia under index number 

3:18CR124.  Mr. Campbell was indicted for armed bank robbery by two masked 

men, during which no one was physically injured.  Following jury trial, Mr. 

Campbell was convicted of one count each of armed bank robbery [18 USC § 

2113(d)]; brandishing a firearm during a crime of violence [18 USC § 924(c)]; and 

possession of a firearm by a felon [18 USC § 922(g)].  On April 22, 2019, he was 

sentenced to 96 months in prison for bank robbery, 56 concurrent months for felon 

in possession of a firearm, and 60 consecutive months for brandishing a firearm 

during a crime of violence. 

Judgment was affirmed by the Court of Appeals for the Fourth Circuit on 

April 2, 2021.  A petition for rehearing was denied on May 4, 2021. 

 

REASONS FOR GRANTING THE WRIT 

The Fourth Circuit has so far departed from the accepted and usual course of 

judicial proceedings under the Fourth and Fifth Amendments as to call for an 

exercise of this Court’s supervisory power including under Franks v. Delaware, 438 
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U.S. 154 (1978) and Illinois v. Gates, 462 U.S. 213 (1983) involving search and seizure; 

Rosemond v. United States, 572 U.S. 65 (2014) involving the standard of proof and 

adequate jury instructions for a charge of aiding and abetting; United States v. Davis, 139 

S. Ct. 2319 (2019) involving crimes of violence; and Beckles v. United States, 137 S.Ct. 

886 (2017) involving above-Guidelines sentencing. 

 

Argument 1: The District Court Incorrectly Declined To Charge The 

 Jury On A Key Element Of Armed Bank Robbery. 

 

It was alleged at trial that two masked men aided and abetted each other by 

displaying a firearm during a bank robbery.  A single weapon was imputed to both 

defendants.  In Rosemond v. United States, 572 U.S. 65 (2014) this Court held that 

when a defendant is charged with aiding and abetting in a crime involving a 

firearm, (a) there must be proof beyond a reasonable doubt that he had “advance 

knowledge” that his accomplice would possess the firearm during the crime in 

order to convict him of using a firearm during a crime of violence, and (b) the 

court must instruct the jury that this is so.  Almost all of the Circuits, including the 

Fourth, honor this precedent.  [e.g., United States v. Moore, 2021 WL 387478 (4th 

Cir. 2021); United States v. Fernandez-Jorge, 894 F.3d 36 (1st Cir. 2018); United 

States v. Prado, 815 F.3d 93 (2d Cir. 2016); Solomon v. Warden Lewisburg, 764 

F. App’x 140, 142 (3d Cir. 2019); United States v. Cooper, 979 F.3d 1084 (5th Cir. 

2020); United States v. Henry, 797 F.3d 371 (6th Cir. 2015); Farmer v. United 
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States, 867 F.3d 837 (7th Cir. 2017); United States v. Daniel, 887 F.3d 350 (8th Cir. 

2018); United States v. Goldtooth, 754 F.3d 763 (9th Cir. 2014); United States v. 

Davis, 750 F.3d 1186 (10th Cir. 2014); United States v. Lanier, 778 F. App’x 672 

(11th Cir. 2019)] 

Mr. Campbell asked for just such a charge and the district court refused to 

give it.  (USDC 34 p. 26)  By doing so, the district court allowed the jury to 

convict him of aiding and abetting without his having advance knowledge that his 

co-defendant would have a firearm during the incident.  There was no evidence 

that Mr. Campbell, who was not alleged to have been the man who displayed the 

single gun imputed to both defendants, knew that Alhakka possessed a firearm.  

The error was not harmless because a properly instructed jury could reasonably 

have held that a single weapon was used in this robbery (only one weapon was 

charged) and Mr. Campbell lacked advance knowledge that his accomplice was 

armed. 

In denying relief on this issue, the Fourth Circuit held only the following:  

“After reviewing the record and relevant authorities, we conclude that the court 

properly instructed the jury and did not abuse its discretion in declining to give 

appellants’ proposed instruction.”  It did not cite the authorities or explain why 

those authorities exempt application of the Supreme Court precedent established in 

Rosemond. 



 12 

Argument 2: Mr. Campbell’s Right Against Unreasonable Search and 

 Seizure Was Violated. 

 

Mr. Campbell moved to suppress evidence obtained as a result of improperly 

issued search warrants of his home at 5507 Willis Lane.  He argued that (1) the 

warrant affidavit failed to set forth particular facts that showed the existence of 

probable cause for the search and contained intentionally misleading information, 

in violation of Franks v. Delaware, 438 U.S. 154 (1978) and (2) the affidavit failed 

to show that the affiant’s information was reliable, in violation of Illinois v. Gates, 

462 U.S. 213 (1983).  The district court denied relief or a hearing and admitted 

evidence obtained as a result of the warrant over ongoing objections. 

Specifically, Mr. Campbell argued that the detective’s affidavit alleged that 

GPS trackers inside the bag that contained stolen money were tracked from the 

bank to 5507 Willis Lane, which was his home, and remained there, indicating that 

is where the stolen money was located.  But evidence showed that the trackers 

moved between second, third, and fourth locations at 5505, 5506, and 5508 Willis 

Lane.  In other words, the trackers showed the money was at three locations other 

than Campbell’s home.  In disregard of this uncontested fact, the detective misled 

the magistrate into issuing a warrant for Campbell’s home by representing that is 

the only location in which the money was located after the robbery. 

There was a second problem with the affidavit.  The affiant stated that a 

second detective told him that the GPS trackers never moved from 5507 Lane.  But 
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at trial, the second detective testified that he made no such statement to the affiant 

detective.  This shed further doubt on the accuracy and reliability of the affidavit.  

Had the magistrate received accurate information about the location of the trackers 

and knew that the affidavit was misleading, it cannot be said beyond reason that he 

would not have issued the warrant, in which case the money, clothing, and firearm 

attributed to Mr. Campbell would not have been seized and used to convict him. 

In denying relief on this issue, the Fourth Circuit held only the following:  

“After reviewing the record and relevant authorities, we conclude that the district 

court neither erred in denying appellants’ motion to suppress, nor erred by doing so 

without first holding an evidentiary hearing.”  It did not provide a basis for its 

decision, leaving Mr. Campbell and this Court to guess at whether it failed to 

adequately consider the merits of his argument. 

 

Argument 3: The Charge Of Possession Of A Firearm During A Bank 

 Robbery Should Have Been Dismissed. 

 

Mr. Campbell repeatedly moved to dismiss the charge of possessing a 

firearm during a crime of violence under 18 USC § 924(c) as void for vagueness 

because it is not categorically a violent offense.  The district court denied relief, 

holding armed bank robbery is a violent offense under any conceivable 

circumstance and, “(T)his court does not believe that the categorical approach 

applies ....” 
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To sustain a conviction under 18 USC § 924(c) the prosecutor must prove 

that the defendant (1) used or carried a firearm, and (2) did so during and in 

relation to a crime of violence.  (United States v. Fuertes, 805 F.3d 485, 498 (4th 

Cir. 2015)  In its jury charge, the court defined “crime of violence” under both the 

force and residual clauses.  This meant that the jury could have convicted Mr. 

Campbell under the residual clause of § 924(c) which this Court has held is 

unconstitutional.  (United States v. Davis, 139 S. Ct. 2319, 2336 (2019); United 

States v. Simms, 914 F.3d 229, 236 (4th Cir. 2019) 

The residual clause requires the court to imagine an idealized ordinary case 

of bank robbery and speculate whether “by its nature” there is “substantial risk” 

physical force will be used against the person or property of another, while 

providing no guidance on how to do so.  The residual clause as written requires 

categorical review, not case-by-case review, and the court will not speculate on the 

legislature’s requirement that there be categorical review or what it intended to 

constitute “substantial risk.”.  (ibid, Davis at 2331)  For these reasons, the residual 

clause is unconstitutionally void for vagueness.  (U.S. Const. Art. I, III; 5th and 14th 

Amends.)  It fails to put the public on notice of what acts constitute a crime of 

violence as it is defined in the residual clause and requires the courts to do the job 

of the legislature.   

Under the “categorical approach,” “the court looks only to the fact of 

conviction and the statutory definition of the offense.”  “The court does not 
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consider the particular facts disclosed by the record of conviction.”  (James v. 

United States, 550 U.S. 192, 202 (2007)  A categorical approach must be utilized 

when evaluating whether a crime is a crime of violence under both the force and 

residual clauses.  (ibid, Simms at 233) 

On appellate review, it was impossible to determine whether the jury 

convicted Mr. Campbell under the force clause or the void-for-vagueness residual 

clause.  In denying relief on this issue, the Fourth Circuit held only the following:  

“(A)ppellant’s argument is foreclosed by our decision in United States v. McNeal, 

818 F.3d 141, 151 (4th Cir. 2016) (holding 18 USC § 2113(a),(d) is categorically a 

crime of violence under force clause of § 924(c).”  While that is true, Mr. 

Campbell’s argument on appeal was that the jury might have convicted him under 

the residual clause which, the Fourth Circuit and this Court have repeatedly held, is 

constitutionally prohibited.  The Fourth Circuit did not address this argument at all. 
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Argument 5: The District Court Improperly Enhanced Mr. Campbell’s 

 Sentence Beyond the Guidelines Range. 

 

Mr. Campbell objected to the calculation of his sentence in the presentence 

report.  Based on the trial court’s decision that he was subject to a total offense 

level of 22 and criminal history category III, his Guidelines range was 51 to 63 

concurrent months in prison on counts 1 and 3 for armed bank robbery and 

possession of a firearm by a felon, plus 60 consecutive months on count 2 for use 

of a firearm during a crime of violence.  His final Guidelines range for all three 

convictions, based on offense level 22 and criminal history III, was 111 to 123 

months in prison.  That was not enough for the prosecutor, who moved for an 

upward variance to 168 months in prison. 

Mr. Campbell objected that an upward variance was unjustified because 

neither defendant made physical contact with anyone during the robbery; no 

firearm was discharged; no physical injuries were inflicted; no one blocked the 

entrance; the incident took less than two minutes; only $5200 was taken; the 

robbers did not jump over the counter; arrests were made right after the robbery 

and without incident; and he had gone long periods without an arrest, during which 

he worked full time.  His assertions were borne out by the evidence. 

The district court agreed there was no physical violence in this case.  It held, 

though, that a Guidelines sentence was inadequate and sentenced Mr. Campbell to 
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156 months in prison, which was 33 months, or 27 percent higher than the 

recommended maximum Guidelines sentence. 

The Guidelines are the correct starting point and initial benchmark for a 

sentence.  The sentencing court must make an individualized assessment based on 

the facts presented.  If the sentencing judge decides on an outside-the-Guidelines 

sentence, he must consider the extent of the deviation and ensure that the 

sentencing factors are sufficiently compelling to support the degree of variation.  

The court must explain its sentence to allow for meaningful appellate review and 

promote fair sentencing.  (Beckles v. United States, 137 S.Ct. 886 (2017) 

In disregard of these requirements, the district court failed to address the 

nature and circumstances of the offense, Mr. Campbell’s history and 

characteristics, and the need to avoid unwarranted sentence disparities among 

defendants with similar records who have been found guilty of similar conduct.  

The evidence against him was weak.  Not one of the eyewitnesses identified either 

of the Campbells as a perpetrator even though, as the prosecutor argued, the event 

was a major point in the lives of the witnesses.  Although police were in hot pursuit 

of the robbers when they followed the tracking devices, no money or tracking 

devices were found inside Campbell’s home or in his pickup. 

In addition, law enforcement agents rushed to judgment by improperly 

failing to investigate the three locations at which the GPS trackers pinged before 

pinging at the defendants’ location for evidence and for alternate suspects.  In any 
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event, their failure to do so, combined with the lack of evidence of the crime at Mr. 

Campbell’s home, raised sufficient doubt to have prevented the district court from 

imposing an upward sentencing variance.  Finally, the fact that the defendants did 

not use physical force during the robbery, did not injure anyone, did not discharge 

a weapon, and did not tarry are factors the district court should have, but failed to 

take into consideration, according to the record.  According to eyewitness Docteur, 

the incident lasted 30 to 40 seconds. 

The district court failed to make a record determination of whether or not 

Mr. Campbell’s sentence avoids unwarranted sentence disparities among 

defendants with similar records who have been found guilty of similar conduct.  

Since the upward variance was unjustified under the totality of the factors and the 

district court failed to adequately state its reasons for imposing it, the case should 

have been remanded for resentencing.  (United States v. Moulden, 478 F.3d 652 

(4th Cir. 2007) 

In denying relief on this issue, the district court said only the following:  

“(A)fter reviewing the record, we conclude that John Campbell’s sentence is 

procedurally reasonable….  Our review of the record also leads us to conclude that 

John Campbell’s sentence in substantively reasonable.”  It did not cite any 

evidence to support of its conclusion. 
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Argument 6: The District Court Erred in Refusing to Sever Count 3 from 

 Counts 1 and 2. 

 

Mr. Campbell moved to be sever count 3 from counts 1 and 2.  Count 3 

charged felon in possession of a weapon.  Counts 1 and 2 charged armed bank 

robbery and possession of a firearm during a crime of violence.  He argued that 

until the prosecutor proved he was the person who committed counts 1 and 2, 

evidence of his prior convictions for robbery, possession of a weapon, and resisting 

arrest – necessary to convict him of count 3 – would be prejudicial beyond 

probative value because it would lead the jury to believe he had a predilection for 

criminality and convict him of counts 1 and 2 because of his record.  The court 

denied severance in favor of giving a limiting instruction to the jury. 

The problem is that the district court never gave the promised limiting 

instruction.  Thus, it cannot be discounted beyond reason that Campbell’s right to a 

fair trial was not abrogated by the court’s refusal to sever the charges. 

The Fourth Circuit has held that evidence of a prior conviction is not overly 

prejudicial to a defendant on trial for other offenses only where a limiting 

instruction is given. (United States v. Cardwell, 433 F.3d 378 (4th Cir. 2005)  But 

the district court gave no such instruction in Mr. Campbell’s case. 

The charges against him were complex and the evidence contradictory.  

Evidence of multiple cellphone conversations and text messages, video 

surveillance, and GPS tracking was introduced at trial.  No identification was made 
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of him by any of the four eyewitnesses.  For these reasons, it could be said on 

appellate review that but for evidence of his prior conviction, the jury would not 

have acquitted rather than convict Mr. Campbell.  (U. S. Const. 5th, 6th Amends.)  It 

was the weakness of the case against  Campbell that required a limiting instruction 

or severance of the charges.  He was afforded neither. 

In denying relief, the Fourth Circuit held the following:  “After reviewing 

the record and relevant authorities, we conclude that the district court both gave a 

proper limiting instruction and did not abuse its discretion in refusing to sever the § 

922(g) charge against John Campbell.”  It did not cite any evidence in the record to 

support its conclusion. 

 

CONCLUSION 

For the foregoing reasons, Mr. Campbell respectfully asks the Court to issue 

a writ of certiorari to review the Court of Appeals for the Fourth Circuit’s decision 

to affirm the judgment, and such further relief the Court deems proper. 

 

Respectfully submitted, 

/s/ Mark Diamond 

Attorney for Appellant 

7400 Beaufont Springs Dr., Suite 300 

Richmond, VA 23225 

(917) 660-8758 
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Mark Diamond swears that on May 26, 2021, pursuant to Supreme Court 
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(1) Hon. G. Zachary Terwilliger, Office of U.S. Attorney, 600 East Main 

 Street, Richmond, VA 23219 

(2) Mr. John Campbell, 92699-083, FCI Butner, Box 1500, Butner, 
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(3) Hon. Elizabeth Prelogar, Solicitor General, Department of Justice, 
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  /s/ Mark Diamond 

MARK DIAMOND 
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                     Defendant - Appellant 
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___________________ 
 

O R D E R 
___________________ 

 The court denies the petitions for rehearing and rehearing en banc. No judge 

requested a poll under Fed. R. App. P. 35 on the petitions for rehearing en banc.  

 Entered at the direction of the panel: Judge Thacker, Judge Richardson, and 

Judge Quattlebaum.  

      For the Court 

      /s/ Patricia S. Connor, Clerk 
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