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TO THE NONORABLE CHRIEF JUSTICE AND THE ASSOCIATE

JUSTICES OF THE UNTED STATES OUPREME CURY 2

Petibroner, Don R, Tuoener, dr, a federal prisener Sevving o Life Senktence
withouk pascle ak UW.5.P, Melreasy, Pine Ynok, thenkuaky, would fespect-
Qo\\y cequesk Dot oo Wk of Cecbioras \55(.\& Lo Sevicw Ehe Qﬁgmer\é
ard decision of he Uniked Stakes Count of Appeals fov tne Ergntn
Circuik coliang aok ko issve o Cevbricake ‘o‘F Appead CQD_"\\\E\/ (CaN
SERNNN Peb biones’s Covmana) Convicbion and Life senéence From

Ehe UeS . Distmet Coorné Tor Ehe Eastenn Diskrick of N\\S‘::OU\\\(SGUE\'\- '

easkern W \5\emﬁ .

PARYIES YO THE PRACEEDINGS

The pacties €o the pmceeé\‘\ng; ase Pebibioner, Don Turned dr, aund Ehe
Unibed Stakes 6 America,; Ene jakber beins cepresented by the United
Stakes Depasbmenkt of Justice. Pebibiones 1S acking P 5S¢ wn s
ackion ond weold tespeckd oMy Cequest Vberal Conskruckion of s

p\ec&\\'\cssﬁ Ev\c\(\isom V. ?&(\305)55\ V.S, B9, 92 (007 (L) E\_\ocumenﬁ Sled

peo Se s ko e \\\merod\\/ Conskroed ”)) Hounes ¥, \Qevmev) Ho4 U.5. 5Y§,54-~
KU (\‘i'?a’O(per Cumam) «

OPINIGNS BELOW

The Unbed States Cooct oF Appea_\s Lot Ene Eiahth Gircok 1ssved o

;)uég)mev\&/ Osdec é&(\\l\t\ﬁ: Lebrbionen’s c’u\)p\\cuh\or\ .90\* Centng l(‘_q,b: ot
A@p&d&\;\\\k\/ (“CoN) an Decenper 3, 3020 , which 15 ce produced as

Appex\éf\x A-d. See Uniked Stokes . Turner, Appec NO, 20" RO
)

K

v ¢



- Rtboner el o Limely Pebrbion For Panel Reheasing, Whiah dne
Eignin Qicaunk Courk of Appeals dened 1 an Ocder daked _&‘&J&u&‘_\)_ﬂjﬁdlﬁj

Wk 1S tepreduced as (Appendin A-\),

JQURYSDCTVOGRNAL STATEMENT

The bu&;»)meﬂb o€ Ene louvt of Appedds was entered on December 03, 2020
CAppendix A-2). A Pebibion Foc Panel Re\nec\\\\“g) was deated on Ebhruesy 1l
M——) (Appendiy A-Y).

The Bigntn Gireuik Couct of Appeadls below had Proper yumsdiction
to enkerkonn Pebibiones’s covmmine) appecd pursvank toTikle 2% U:5.C.Q

12, Tvas Coocbls 5&)v\5c\.\c(—_\6n 15 wvoYed under Tikle 29 U.9.C, g 1ad4 (\3)
ond purstank £o Ndan vo Uniked Skakes | 539 U.S, A3¢, 239-10 (1998) Dustiees

ok Ene Supreme Coutk as yuoms Awckion ko 1ssue COA g ASS5 Cases) .

CONSTITOTIONAL AND STATUTORY £RoVISIoNG TNVOLED

Qn\ke_?\_\ 5&&’«:&5 Coasgxlu_\&\or\, Ame_néw_\en(: N

o pesson Snall oe Me\d o amswer Lot a Caprto), or okher tnse yafamovs
Covene, URiess on o presenbment or yndwekment of o G- cend bo\\y yexeept
Y CAses amsvag va One Vand s mowal fovces avvn Bhe My By wnen n
ko) service \n Sime of War av polblic daneer s Nor Shall any PETSON
be subsect Lor Bhe same offense €6 be tuwee puk in o pc@c\\/ o€ We
RITANS for Snal Yoo Compedled v any Crvminal Case €o be « witness
ck?sm\w{s“k Nrnsel® ) ner be deonwed o Yike  Viberky o8 Propesty - withouk

. AWMB naoe Shall (D(\Na.é& P\“opd'_(\&y oe t.C\.KQT\_ Loc PU\O\K‘. use

W Eneck 3\)3& Compet\ﬁo&\on . <€,mp\nw5\5 C»\&\,d&
Q)




_UT\\E&A Stokes Conslkibo &\QRJMMU\_E_L

T ol Crimmnal poosecubions, Ene aceused Shall Ny e t\gnk
o G E;QQEAY and edene Loval, \ay aon \mpo&ﬁ\c\,\ SuTy of the Stule
cnd Ainkerckt tdnesein Bne Covme Snall fhave been previously

s Cecbonntd ‘o\, Yoo ) end Lo doe mféovmeé of Ehe nakuse cu\é CanSe

68 Ene cccusabon’ ko be Confronted unthn e unknesses aaanst
N, £ o Compulsory precess fov dokanming wiknesses imhis

‘powov) on) Lo Bne Assistance of Counsel Too s defense 4

Title 28, Ueiked Stakes Code, Section 2255C)

ess Ehe L8 22557 onokion o Ene $iles ond ?ecovés of Ene Qase
£o ao fehe§ Ene

upon Ehe Ombed

Ual
Qo“c\oaswe\y 2hous Erak Bne pmsonet 1S enk\Bed
Couvct Snad Canse Nokice Eneceot to e &@-V\(ﬁé
Stakes Ackorney, gvant o prompt neasine Eheseoy, delecmine the
1SS0S and meke Tindvags 0€Cact and Conclusions of law wibh
cespeck Enescbo . TS Lne Coort Tnds Bnak Ene guésgmeq& oS
cendered wiheok syunisdichion) oc Ehak Ene Sentence \m\goi,eé was
Nok c»\ot\«.omzeA \o\, \aw of sbherwse apen €o Collaberc) cu‘:(:qc_\«)or
Qrak Brere has been such « deai) ot wfr mognent of Ehe
Constrtutional vignks of The phismer as o Sender Hhe bﬂégm@-‘\'t
vulnescabe o Callatera akkack, Ee Coust Shol\ vacate and St
e yudament asde and shall A\sc\'\m\&e the prisoner ot tesent-

ence e of gvomﬁ o alw Emal e cocvect the senkenee as oy

appeLs upp(\cpmo&& 0
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STATEMENT OF THE CASE

Aftes ‘oerna, Tound aulky by o jury of Consprrany ko possess 5 Kilogtams
6% vrote wibh £ne Tnkenk o Diskeboke, Ading cad Abething, and Dise -
_v\Bu&\on)Turne.v was sentence ko akerm of Lke rmpmsonment on “ne
Conspivany Counk, and 360 rrenths on bokh Ehe Ading and Aebbing) and
Drstrmbobion Lounk €0 can conusvently on daly W, RA\3,

The Ersinin Cicauit Coock of AercAs AR e med Torness Connicbon

gné& Senkenee e o unpg\o\\s\'\eé opynnen ., See g_mteé Stabes v, Turner 5 781
.33 374 (8th e, 20)8), | |

Thereafker, Tuenes Tled \us pro se wokion ko Vacake under 23 U,S.C,
§ 255 with exhibiks akkached) which was Tled 1n Gre Uniked & kakes Drsk-
t1ek Couné of Missoun, Soubhesstern Divnision, and assianed Gl case
Aordbee 1316-CV- 00268 - OAQ, ,

On 5 Bne Diseevet Couct (\}mova\o\e_ bx\é.g)e ?xoss) Surnm-

ey deared Turnes's g 2255 mobion wvbhout u\\&m\hz aond Aeh\eéTuvner
o Cectaficake of Appedabiliby (COA) a5 well. Tuener fled o kimely mobion
Lo Mker/Amend ddgment purstant ko Role 39, F. R CIV. P on

o A Gimely Natace of Appeal CNGK3)&\OQ$ with an apphicakion €o
proceed 1o forme. pavpens (FFPS and Corbificate of Appecialan &y (Cor?)
Svbrkbed Pro s o One Eidnbn Gireuik vy Ockaber o 910;10, Qr\'Bece«,\ber 3,
2020 Ene Bl Giraok Aemied Turaes's (oA Tequesk . (5:Aee A ppendix ).
On Feb suaey W) A0\ Ehe Ergnbn Civeok Count of Appels demed Tusner’s
oo se Pebibion for Relneasing . (s¢e Appendix A-1). This Rebibion For

Wik of Cerbiosasy Tollows 1w Jc\me,\\/ fasvoa s

REASGM"D FoR. G-RANTING CERTIORAR)
(P




T. CERTIORARY SHOULD BE GRANTED RECAUSE 0F THE LMOMRTANCE
OF THE QUESTIONDS PRESERNTED AND BECAUSE THE EVGHTH
CARCONTS 'DEc\S\om 'S CLEARLY ERRINEOSS AND AFFELTS
PETITIONER’S FURDAMENTAL CONSTITUTIONAL RIGATS,

Even ©heugn 1k s been SLoked numenoss actusions Enal s Covek
1S ot QV\m&v\\)} ccneevne,é Wit Ene corteclion af ecTors Comm &Eeé
\D\/ \ower Caoucts, Bne etroncoosnesy el a tireumt Coucks oPinen CMawng

o_cackor e Aeo_\é\\\s wnebnes o g)vcm\E Cevbrovasy . ROSS V. MoSEeE, 417

0.5, 600 (1974) % Shidmove Vo D€ 3 Company, 323 WS, 124 (1999)2 Williams V.
Lee , 283 U.S. Q17 (1959),

AMerouan Bne erroncousness of Bne Eignbn Gircodls decision

G emvng Bne Niskrek Covebls sSummasy denia) 68 Tyenec g ARB5
mobion may tok be One detesvanbive Sackos Soc aranting o wek

of Cechiacacy v Bas Case )L Smoo\d be a fackoe meabvas waank
' Ene Covells detisrona) process, Dhdmose, 323 0.5, ak 136- 38,

A Coctner oasms Lo gmqk\i\ﬂ Cenbyovany v k\'\\‘s poskbiycvlar case
would te Enok Ene lower Courlls Exnvoncous demsion Cepoesenks a
S¥rstanbia) and Sevepe Yosd e asd Sondouenenkal stastaae oF
suskee. ¢E . hilue . Teo, B3 Uas, A93, 30 (\aq5) ( granbing Cerbrofar,

1) (.mo&ecé agpunst TSCartieae 68 dustice )> SQ\\K&C&C’_ V. Coll ns

199 u.s. 168 (199) (same) s Monkana v,\é\e.nne,é.y 266 U.S. 303, 3a9( )%D

(Cenbiorary grunked “1n view o Sne C«P(J&T‘Q\'\t Nosehness of Ene
teSulk e,“’ca\\\eé[by \ouxes Couet’s deaisin}”)? ; Wasnekon Ve
Unabed Skakes, 357 U.5. 348 (195%).

(&)



‘DG_SP\EQ s lourts aeanere) celuckanae €o geank Ceok grany £o
Correct an ectoneovs deawsion Yoy a Giravik Cascl of Appecds, Ehe
dees, often acank eview Smply Eo Cotrect on ecron Cowpr Eed
‘\o\, alower Couck a.é o eflecbion of the Supreme Courtls ecwe-
cocteckion Fuackion va eXEDLITING 1S DUPRINITOTY POWESS ONes
Hhe Cedeca) SUdtrary Syskem. Dee Massachusetks Vo Shepoasd,’

8 1.5, 981, 983 (1954) 3 Flochi v, Rodeagsez 496 0,5, 1,12 (1484)
(S\\mxk\ni cexbyocas “bo vederkafe A6 rove ceviews 6 Bne Sactuon)
-(«\\‘-A\“Sg, o a_Llowes Conct) Ena b ww\sc\ppve\r\e\&eé C‘.m\Evc;\\\“5 ot~
Qiples of LHen Amend met] Yawd’): Dolan | 5IA 6,5, ak 383,

Moce aves, Ene foat EM& Enere Gre vaany weote feveTsa)s Ehan
altiomakions Tolowing s Court’s agunt of Cetbioram wowld Sorbher
mareake el One Counk 15 wroce Wely &o avant ceckioras) whnen k&
believes Ene lowee Couctls decrsyon oy be ecroneous. Estelle
Candde; 439 G50 9% 1S (1976) (“bhe Count 56\dam LoXes o case Lo

’mere\y Ceafliem Bne \ous”).

F\nm\\\/ ;v Con bocg\c-n 01 Turners apoonds Sov aankvne Cerbioteny
and Bre \npockange of quieskians eresenked vn Bas Case sewnes ko
Forbner emnante Ccm&é(%v acanking wek o Cevhyotamy . Se¢ Seodner-
Mames v, OV@A) B48 005, 33), 234-35 (2006) (Yine aponted Ene petbron

for ceobovosm v SnRiaank Qusk oeCanse 68 Bne v gotkance of
guestions poesenked”)’ Bumstel . Ped Mo, BHR 8.5.426, 495 (400Y)
(Cectrovony Sheold Yoe %mn&e,é Ave ko Hne ¢ profound vrpaskancl
Echiu&sE\OﬂSj Lo e No&xoh”)j E\W (- cove U‘ﬂ\“@\ﬁ’,& Sched) Wisk Vo,

W ewdon, B4 U:S. ), B (ROO‘IX[",D\ \ignk o€ Bne oo viovs yengattante
(6)




of detision we atanked ceckiovary Do Ao Ers Nonoakle Counk wnll see
Scom e Sacks of Bnis tase, Ehe questions eresented are of Substonbia)
'\mgovta.nce to s Count’s /FARAS5 Case Vaw and \)us'eﬁ—\/ Cerélavany \06'\!\5
qoanted,

ARGUMENT S

1o WHETHER DEFENDANT (9 RECEIVED TANEFFECTINE ASS\STANCE OF
COUNSEL DURING SENTENCENG TN WHICH COUNSEL EaLED To

BRIEF R PRESERNE THE SUPREME COURT S RULTNG ENUNICATED
TN ALLEYNE V. UNTED STATES, WWCH RESULTED TN AN ERRONEQUS

TRCREASE TN THE MANDATORY MR IMUAL SENTENCED, WITHOUT THE
REQUISITE SURY (S FINDING <

This pebibiones alleaes an 1ssve whiah may ove nok been taused on
pt\\'ov OppPe) ov Sententing oy Ehe akkorney appointed €o pebibionec at
Enose fimes . TE Bne \s50e ose or were Merikorious, then Ehe guestion
of nebher o nok Ehe Emal (or appeal) od:&ow\ey was \neFFeabive musk
be evalvaked by Emis (‘_ouvé; To wmelude Ehe gues€ion of whebher ar pot
Ehere Was o kackics) or obher considercbion by that atborney which

was Ehe teason Lor farling €o tase an obher Wise Mem borious 18SUC,

The guestien cannok be answered on Bhe cecord aS vk exists: and an

ANSWEYr Caxn en\\/ tomMme Coom Ev s Coovt’s 5Upevw$0ry ?owev &o \-Qw\cu\A

back €0 Ehe 8En Circoib Coort 38 Appeads Sor Tuckner considerakion, As
,Suc\r\) eXomuning the il /oLpPGC/J m&&ow\ey wnoopen Court with Cress

eXamy nelon. ek an ewée_nbcm\, hecu\w\g mqueseeA by pebibione

(n



T s wectn nokng Enak Ems Case inveles achanae in Conseibytiona Yo,
aetucring afecer Pebrbioner’s boa), byt belore g Sentenavng Beasvng on
doly I, 2013, The tecord will feveal Bnak an Dune 17, 2013, Ehe Supceme
Coort dearded Aleyne v, Uniked Skakes 123 3.CE, 1251, 186 L. E 314 (2013),

Alleyne ; enunmicaked o New Constibybionc cuie Enak was Svani® cand

to Pebibiones’s case ot One biane o€ s Sentencing wuk was nek

CLPP\\EA .

The problem Bne \owes Coucks are CwO\&\nS S Enalk ©ne Life tevm

¢ )
of imptisenment was applied approximakely @7days) after” Ehe Supreme
Coorts oling ve A\\e_;gv\e . Thas N\\“3 =vouid have been q?p\\eé Tebeo ack-
we\\/ to ?e.e&\cv\e_v’s case a5 s Gase was ok yeé Linal qoe p&n&m&

dvect ceview. As ((A ew Cule For the Conduet of Cohimina) proseosbionvs

£o ‘oe apphed <e Croochely €0 ol Cuses, State ov Sederc) Pendwng an Awent

TENIEW o0 ok yeb Kina), v o excepbion Sor Cases which new SoVes

Constibutes afCleas break with Ehe past”. se¢ EoEeith v. kenbucky, 479 0.5.
319,338 107 S.C€ . 8, 93 L3 . 23 649 (1987) (emphass added),

Wit Bnis v o) the Gueskions) agaun become was Counse) 1nefeective
Lo ‘(:q\\\ng) ko \:\\\“5 Bne Adiskeak Coun€’s atbenbion upon £he New Supreme

Courkls roline and pPreserve Ene Seame o

Awveat appead, and whebher the
Q\‘Q& \\D

\\&\/ of Bne wikness asgument cansed \a\) Counsel _éepvweé Lelr Crone~
0F cn Tane appelate teview, Pebilbioner as abbachel Ene Yebrkian Soo el
Qe\r\e.o\v\ng And Svagueskion Rov R(-‘.\\Qc«r\vxi ?:4\1 En Boxa Coutl v Suppott of

Ene impoctance 68 toysed questons ., see Appendiy A-3

(%)



Wherefore, Ms Tocner onowes ©ns Nonoraltle Loort €o apunt Certioran)
ora o Cemand e X €o €he lower Counts bo Eahe Ees'&\mony Loom Phor
Counsel ko tnsuwes whebher Ene 155ues placed before the Count wese
‘SM o nok pursoed for a speaitie asicolable Teason, which coold
then be evaluaked Foo Wnebner e nok efFeclve assisStance had
been 6.5Sorded €o pebibroner,

Tetibioner as assested Chab Ehe authombies and Yaw on Ehe \SSUe
celated €o ((A'\\eyne”qve new daw, 905&~A¢€m5 s Erved and senéencing
soen ot E\—\e\/ axe nok wenved ov Ae Saollel . A‘E@;(‘T\CLE\VC\\/) & Ene
Couxct Shootd Frad bhok oo teasonale defense Counsel ot the trme of
Pet broner Sentenaing Snodld \ave faueed Ehe 1530, Ehen Me, Torner

6.5%e0ts Bhal £ wus per se me:\—@ecéwe ass\s€ance Tor g a&écme)/
€o rok ave tuased Sne 1se .,

X \NHl:\HER THE DysTRaeT COURT COMMITTED PLAW ERROR WHENTT

IN\PGS\:D A LVFE SENTENCE T6 DEFEMDANT () TN VIOLATION oF
THE SUPREME COURT’S RULINC T A ALLEYNE ~N. UNMITED STATES?'

'P&k&\m\er, uraes s Hornecao\e C.oufﬁ o apply Ehe Elawn ervor
review, \nece oecanse Bne Aiskrict ootk \nas enanaed sn
Sudicial fack Frdings v Avvec € Wictakion of Ene FifEh ond
Dixtn /\me\'\kw\ef\t’s) éeb\:\ e tne awen \C"“SU“SQ ol s Court's
opwuen v Alleyne v. Uniked Stakes, 133 5.0 QIS A155, 136 L.EQ
28 342013,

Hece, Bhne Aintarck Counk eoted oy sentencing v Under 891 @0)
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