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Howard, Chief Judge 
Thompson and Kayatta, Circuit Judges

JUDGMENT 

Entered: May 21, 2021

thetWh h app ant has failed t0 show any error in the district 
whether by omission or otherwise, and, i
argued in his papers.

sentence. Likewise, we 
court's instructions to the jury 

in any event, no plain error with respect to the same, as

sentence are summarily affirmed. See 1 st Cir. Loc. R. 27.0(c) Judgment and

So ordered.
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evidence obtained from a search of his residence on the 
ground that the affidavit in support of the warrant does 
not provide sufficient information to find probable cause 
of unlawful activity at that residence. Docket # 28. The 
court heard the parties' arguments on September 13,

UNITED STATES OF AMERICA v. DANYL 
BRANDAO --------

Counsel: [**1] For Daryl. Brandao. Defendant; John 
S. Day, LEAD ATTORNEY, Day Law Firm, P C 
Boston, MA. I. Facts

On November 4, 2016, as a result of a combined federal 
and state narcotics investigation, Detective Jeffrey 
Costello, a Brockton police officer, filed an application 
for a search warrant of 134 N. Leyden Street, Brockton, 
MA 02302. See Docket [*487] # 29-1, at 1.1 "" 
search warrant [**2] was issued by a clerk magistrate 
of the Brockton District Court. In

For USA, Plaintiff: Ann Taylor, LEAD ATTORNEY 
United States Attorney's Office, John Joseph Moakley 
Federal Courthouse, Boston, MA.

The

„ support of his
application, Det. Costello alleged the following facts 
which are undisputed.

Judges: RYA W. ZOBEL, SENIOR UNITED STATES 
DISTRICT JUDGE.

A. Identifying Defendant
Opinion by: RYA W. ZOBEL

In September 2016, a confidential informant ("Cl")
East Bridgewater detective Dave Perrault that a Cape 
Verdean male named "Danny," who drove a white 
Infinity with Massachusetts license

told

Opinion •30-jitvo „ P|ate number
J2JI-X6, was dealing heroin/fentanyl in the City of
Brockton," id., at 4. A search on that license plate 
number showed that the vehicle belonged to Clara 
Darosa of 134 N. Leyden Street, Brockton, MA, who 
police uncovered, is the mother of Dany Brandao ThP 
Cl positively identified Brandao 
spoke of as "Danny."

[*486] MEMORANDUM AND ORDFp 

ZOBEL, S.D.J. as the individual he

Defendant Dan* L. Brandao stands accused of two 
counts of possession with intent to distribute and
distribution of fentanyl on October 7, 2016 and _________ —
November 8, 2016 in Brockton, MA, see 21 use * .
841imi- Count 2 further alleges’ that ‘thTtffe^e dSanrJmp?00^^/63'’011 Warrant affidavit attached t0
involved 40 grams or more of fentanyl see the hearing on ^mber
841(bmmuvi) RranHn/\ mr. T . . V l — 13, 2017, defendants attorney submitted

^ h3S moved t0 suppress to the court reflecting the address of the
searched.

In response to specific requests, Federal Probation

an unredacted copy 
residence to be

STEVEN FELDMAN
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Brandao'was'cm reie^ T ^ PmUlt *" -h
pursuant to a sentence for possession wf h ,1m , r°" "T9 .T. p0wder' Which Del Pwraul« believed to
distribute over 1 kilogram of heroin. She -confirmed tha° pJrraulX ™ tBrmlna,8<i survei"ance once Del 

Brandao lives at 134 N. Leyden Street, Brockton, MA," 
and further provided his contact telephone number. Id.

[*488] 3. October 25, 2016
B. The Controlled Buys

The affidavit describes four 
from defendant.

On October 25, 2016, officers established surveillance

separate controiied buys ZT

meet in twenty-five minutes on Hamilton Street. Around 
12.12 pm, agents observed Brandao leave 134 N. 
Leyden Street and get into a white Ford Fusion that had 
been parked across the street from the residence. 

[**3] On October 7, 2016, Det. Perrault, acting in his 0fficer® ran a search of the vehicle's license plate and 
undercover capacity, arranged to meet with Brandao to .T)ed that Was a rentai car leased t0 Brandao's 
purchase 2.5 grams of heroin for $150.00. Brandao ? [I®™' Brandao drove directly [**5] from 134 N. 
directed Det. Perrault to meet him at Hamilton Street in af^®" Street.t0 Hamilton Street and arrived around 
Brockton, MA. Several other agents established J"2' ?m' A9ain’ Branda° gave Det. Perrault two plastic 
surveillance of Hamilton Street At V07 pm Det a9s th8t each contained 2.5 grams of white powder,
Perrault sent a text message to Brandao to inform him Wh'uh Det Perrault again believed to be fentanyl, in
that he was at the location. Approximately eioht minutes excbange for $300.00. No further surveillance 
later, Brandao arrived in an Infiniti sedan bearing the conducted after Det- Perrault left the 
license plate number 323FX6. Det. Perrault entered the 
passenger side of Brandao's vehicle. Brandao handed 
Det. Perrault a small clear plastic bag that contained a

“anutti tZyl £ Tf ^ N“ ’■
Brandao. terminated surveillance of Massachusetts license plate number 5HB249 parked

across the street from the residence. The Department of 
Motor Vehicles records reflected that the car was 
registered to Brandao.

1. October 7, 2016

was
scene.

4, November 1, 2016

2. October 11, 2016
On October 11, 2016 Det Perrault made a Ar°U"d 11:°° 3m’ Det’ Perrault contacted Brandao to
controlled purchase of fentanyl from Brandao Shortly PUrChaS® t6n grams of heroin for $550.00 but did not 
after 11:00 am officers J r6CeiV® 3 r®P'y' Meanwhile' the officer who was
N. Leyden X 134 N' UydB" Strea*
the license plate number 323FX6 parked outside the 'w 3 Sray min|van arrive and park in front of the 
residence. At approxLtaiv >15 nm r, h T"de"Ce ar°Und 12:50 P"1' The officer further
responded to Det. Perrault [“41 who arranaed 1o ° ^ S6t m3le 961 °U! °f the m'rilvan and
purchase 5 grams of heroin/fentanTfrom Rmnl T 134 N Leyden S,reet' After ™nutes, - 
They agreed to meet at the same spot on Hamilto°n S®t(?iale.returned to the minivan and drove off. At
Street as they did on October 7. Around 2:40 pm an ‘° DS"' PerraU'' a"d ,hey
undercover agent observed Brandao leave 134 N qtroot ■ i ^ ™ et 1 the same spot on Hamilton 
Leyden Street and get into the InW sedan Breiien T a i"'6?41''6. m“es. At 2:00 pm, officers 
drove directly from 134 hi. Leyden Street to the meeiinn «, s®rved Brandao 8x11 '34 N. Leyden Street, get into 
spot on Hamilton Street and arrived at 2 47 pm Def l3her°kee' and drive direct|y to Hamilton
Perrault go. out of his vehicle and imo Brandao's oaMo lo OmndTh t ^ Ti Det Perrau" 9ntered ,he 
conduct the controiled buy. exchange fo, $300.00. After counting^? c^'£££

the

STEVEN FELDMAN



Page 3 of 4270 F. Supp. 3d 485, *488; 2017 U.S. Dist. LEXIS 151470, **6

"A TraKn,, appiica,,on ^handed to Del. Perreul,. Docket # 2^1 1 Offil,! I (’ >a crlme has ***" “mmitted-

later confirmed the baBs contained fentanyi. Although of*theTffense" tTbe' founf en“mSra,ed evldence

SearCh6d-,he '*»*
at the place to be 
e|ement." Feliz. 182 

FJd at 86 (citing Zayas-Diaz, 95 F. 3d at 111) Brandao 
moves to suppress all items seized during the search of 
134 N. Leyden Street because, he contends, [**8] there 
was no probable cause for the search warrant. 

Three days after the fourth controlled buy a Brockton SpeClflcally' he ar9ues that the search warrant affidavit 
District Court clerk magistrate issued a warrant IT* t0 COntain any information to establish a "nexus- 
authorizing the search of 134 N. Leyden Street for druo that W°Uld ,lnk Mr Brandao's alleged activities to the 
paraphernalia and related materials, including residence''Docket#29-a* 14.

rsr 1S rzz "in9 ,ht iaMsvn ,aiied *° d~ *Street and seized several bags of fentanvl related dmn i h b®tween the four controlled buys and 134 N. 
paraphernalia, a handgun, and several rounds QSf eyden Street Branda° seeks to distinguish the facts of 
ammunition. °UndS °f hls case from UnitedStates v. Barnes. 49? f zh nn ^

££-...2007}, and the cases cited therein.2 Specifically, he

C. The Search

II. Standard of Review

When a defendant challenaes a search that 59U6S that suppression is a'so required under
bea?sU?hedburdenPtoSUhnt X ® ^ defendant iSSU6d in 3 ^^^^He^ntendftL

the burden to show by a preponderance of the are "substantively identical to the fact pattern Tin 
evidence that the warrant was unlawful. United States v Commonwealth v. Pina. 453 Mass 438 ono a/c 2d 917 
î miltJ23F_SuRp_2d2r7 220 (D. Mass. 2004) A IMm^OOMTDocket # 29,^9. which held that "probable 
reviewing court "must examine the affidavit in a cause.t0 expect that dru9s will be present in a home is not 
practical, commonsense fashion, and [] accord established by the fact that defendant lives there." / 
considerable deference' to a magistrate's determination ~-'-2d at 919■ DurinS the hearing, defendant's counsel 
that information in a particular affidavit establishes “nceded' however, that federal-not state-law applies to 
probable cause." United States v <82 F 3d 82 88 °efendants motion to suppress. Regardless, even under

Pp°nbradl® CaUSe exists' "a magistrate has to Qmr^asmLE^tei. 462

before him. . . there is a fair probability that contraband the drug transactions for three of the four controlled buys (no 
n, ®Vlde"C.e °l a Prime wil1 be found a particular surveiHance was set up for the first buy); (2) Brandao was able 
P‘ac®' 182 F.3d at 86 (quoting Illinois v. Gates to pr0Vlde vari°us quantities of fentanyi (2.5 - 10 grams) to
^£^213^238^03 S. Ct. 2317 76 L. Ed. 2d 577 ?et/ Perrault upon short notice; and (3) each controlled buy 
LI983}}. A reviewing court must affirm "so long as the , P ace a few miles from Brandao’s residence. Under these 
magistrate had a 'substantial basis for. . . concludfinol' ^ *he ma9istrate clerk had a substantial basis to find 
that a search would uncover evidence of wrongdoing " SwmSp m £mnL°-nweaim * ^

S3? bT*™ leavln9 his ,esidcnce and

Pina. 902

"No bright-
a nexus between 

a defendant's home."

of a suspect on 
J proceeding

prearranged location to sell drugs can support a 
reasonable inference that the suspect is a drug dealer who 
stores drugs or packages drugs for resale in his residence.")- 
—■at (Information in the affidavit that reflects that 
defendant could deliver drugs in variable quantities on short 
notice, further supports] the inference that the defendant kept 
a supply of drugs in his home."); see also Commonwealth „

"theIII. Analysis

STEVEN FELDMAN



Page 4 of 4270 F. Supp. 3d 485, *489; 2017 U.S. Diet. LEXIS 151470, **8

anything as he ialke^fram hte residence todefendant'3 am°"9 °ther faCtS'

the police had not conducted extensive surveillanrp J ndant was observed driving directly from his 
him prior to the controlled buys- (3) there was no R»' enc^10 location of drug transactions); see also 
specific allegations of susp Jous aS T Z (finding that -the totali^TSI

Off the pence from his residence by ,aki„ J ^

long-time trafficking and prior police surveillance "may 
Brandao's arguments are unavailing. "The probable Hpl?®?® the °dds that ^culpatory material exists at a 
cause standard -does not demand showing that such a S£■ residence ■ • • lack of evidence of long-term 
belief be correct or more likely true than felse"' Feliz !p*,ng does not eliminate the nexus." United States 
182F.3dat86(c]nnti™ W r 2003 U.S. ~

According to the affidavit, Brandao reSltlMN.'
Leyden Street, Brockton. The affidavit describes [**9] 
that on three of the four controlled buys, police observed 
Brandao leave that residence shortly after making

f ~ °ssBranda°'s ,o—<*«*- * »>
place. Further, on November 1, 2016, when Det.
Perrault arranged to buy a larger quantity of drugs than SePtember 19, 2017 
the previous three controlled buys, law enforcement 
observed a man make a quick visit in a gray minivan to 
Brandao's residence. Shortly after this visit, Brandao /s/ RVa w 7nhoi 
made contact with Det. Perrault to sell the drugs. Taken 
together, this evidence gives rise to a reasonable RYAW.ZOBEL 
inference that Brandao used his residence to receive
drugs for distribution. Under the totality of the SENI0R UNITED STATES DISTRICT JUDGE 
circumstances set forth in the affidavit, these 
establish the requisite nexus between the residence and 
the alleged criminal activity.3 See_United_States v 
Ribeiro. 397 F.3d 43
finding that probable

Dist. LEXIS
May 21.

IV. Conclusion

DATE

events

h ii i j o f D o c u m e n t

(1st Cir. 2005) (upholding 
cause existed to search

SSSST5
evidence of drug transactions at the defendant's residence 
is not fatal to probable cause, because the defendant's usual 
method of operation 
[residence]."). The Escalera

was to deliver drugs away from his
------ ; court also rejected defendant's

argument that use of the same vehicle during the transactions 
,Pnr°^lde affirmat|ve evidence that drugs were not being stored 
„n defendant's residence. Instead, the court explained that 
evidence of the defendant’s drug sales might also have been 

found in the defendant's vehicle does 
conclusion that there not detract from the 
•p-m,0 search ,ha

3 Because I find that probable cause existed for issuance of 

notapply"*rTS
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