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OPINION

11 In 2002, defendant Ashanti Lusby was convicted of first degree murder,
aggravated criminal sexual assault, and home invasion and sentenced to 130 years’
imprisonment. Though he was 23 years old at the time of the trial and the sentencing
hearing, he was only 16 years old at the time of the offenses. After unsuccessful
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direct appeal and postconviction proceedings, he filed a motion for leave to file a
successive postconviction petition, asserting that his sentencing hearing was
constitutionally inadequate under Miller v. Alabama, 567 U.S. 460 (2012). The
circuit court of Will County denied that motion, but the appellate court reversed
and remanded for a new sentencing hearing. For the reasons that follow, we reverse
the appellate court’s decision and affirm the trial court’s decision.

BACKGROUND

In 1993, Jennifer Happ moved to Joliet to teach third grade at a public
elementary school. A year later, she purchased a condominium on the city’s west
side, where she lived until 1996.

Just before 9 p.m. on February 8, 1996, Happ spoke on the telephone with her
coworker and friend, Kelly Nesheim, about a trip together to lowa over the
following weekend. Around 9:30 p.m. Happ’s neighbors heard a gunshot from her
home. One of the neighbors telephoned Happ, but she did not answer. After Happ
did not arrive at school the next day, her teaching partner and friend, Trudy Bajt,
asked her husband Steve Bajt, a Joliet Police Department detective, to visit Happ’s
condominium to check on her. When Detective Bajt arrived at the condominium,
the exterior and interior garage doors were open. Inside, a kitchen drawer was open,
and the bedroom dresser was ransacked. Detective Bajt called the dispatcher and
requested backup. He then reentered the condominium and found Happ lying dead
on her couch. A subsequent medical examination revealed that she had been
superficially incised across her neck and sexually assaulted while alive. She died
from a hard-contact, execution-type gunshot wound to her forehead. Although
police found fresh footprints in the mud outside Happ’s condominium leading
toward nearby apartments, their investigation failed to identify the killer.

Five years later, the case broke. In early 2001, DeWayne Williams sent a letter
to the Joliet Police Department that recounted a conversation that he and the
defendant had at the Will County jail in 1996 regarding Happ’s murder. Detectives
interrogated the defendant. When they informed him that the investigation linked
him to Happ’s murder, he responded “oh shit” but denied any knowledge of the
crime. The police obtained a search warrant to secure blood and saliva from the
defendant. A forensic scientist with the Illinois State Police laboratory determined
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that bloodstains on a knife found near the couch in Happ’s condominium matched
her genetic profile. Another forensic scientist with the state laboratory found one
female and one male genetic profile in both the vaginal and rectal swabs taken from
Happ’s body during her autopsy. The female profile obviously matched Happ; the
male profile matched the defendant. He was charged in a 15-count indictment with
first degree murder, aggravated criminal sexual assault, and home invasion.

At trial, Darylyn Phillips, the defendant’s girlfriend in 1996, testified for the
State. Phillips stated that, on a night in early February of that year, her father drove
her to an apartment where the defendant lived with his mother and two sisters. The
defendant and two friends, Williams and Fabian Carpenter, were watching a
pornographic movie in the living room. Phillips spoke with one of the defendant’s
sisters until the movie ended. At that time, the defendant went to his bedroom and
emerged with a revolver, which he stuck into the front of his pants. He then left the
apartment with Williams and Carpenter for 30 to 45 minutes. The three of them
returned to the apartment, running up the stairs around 10 p.m. According to
Phillips, “They just looked kind of excited a little bit.” She had never seen the
defendant like that, explaining that “[h]e was just different” and “[a] little nervous
maybe.” The defendant, Williams, and Carpenter went to the defendant’s bedroom
and closed the door. Phillips asked them what they were doing, and they responded,
“Nothing.” She left shortly thereafter.

The defendant testified on his own behalf. He stated that on February 8, 1996,
around 5:30 p.m., he was walking home from a friend’s house, when he heard a
man and a woman, whom he later identified as Happ, yelling from her
condominium. He never saw the man, but he saw Happ standing in the front door
wearing a T-shirt and apparently nothing else. The defendant stated that she asked
him what he was looking at, and he answered that he was looking at her. She asked
him his age, and he answered 18. Happ purportedly invited the defendant inside.
She offered him a drink, but he refused. They sat on the couch together, and Happ
swung her legs up and onto the defendant’s lap. He then realized that she was
wearing underwear. The defendant stated that he watched television and she read a
book for 10 to 15 minutes, after which she initiated physical contact.

The defendant described a short period of consensual vaginal intercourse and
inadvertent anal intercourse. According to the defendant, Happ said “oh when it
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went in the other place.” She pushed him away, stood and walked to the front door,
opened it, and said “sorry, it’s a mistake, it’s been a mistake.” When she told him
to leave, he did. The defendant testified that he was inside the condominium for 30
minutes and that he did not have a gun or touch a knife there. Happ was alive when
he departed. He had never seen her before and never saw her after. He returned
home, where he and Phillips argued for an hour.

On cross-examination by the State, the defendant stated he was “shocked by the
whole incident” with Happ, though he was “pretty experienced in sex” at age 16.
He explained that he lied about his age to Happ “to try to get at her.” His aim was
to have a relationship with her “whatever day it comes up”—*“maybe not then, but
in the near future.” Once inside the condominium, the defendant and Happ did not
converse. He estimated that they had intercourse at “6:30, almost 7:00, something
like that maybe” and that when he left “[i]t couldn’t have been over 7:00.” He stated
that he departed Joliet a few days later and stayed with his uncle in Chicago until
April because he was “involved in a shooting” unrelated to Happ’s murder and did
not want to go to jail. The defendant denied any knowledge of Happ’s murder until
he spoke to police in 2001.

A jury convicted the defendant on all 15 counts, but those convictions were
reduced to three: first degree murder, aggravated sexual assault, and home invasion.
Because he was 16 years old at the time of the murder, he was not eligible for the
death penalty, but the State sought an extended term of 60 to 100 years because the
crime showed brutal and heinous behavior indicative of wanton cruelty. See 730
ILCS 5/5-8-1(a)(3) (West 2002). The defendant also faced terms of 6 to 30 years
for aggravated criminal sexual assault and 6 to 30 years for home invasion. The
statutory scheme mandated consecutive sentences, but the aggregate sentence could
not exceed the maximum for the two most serious offenses. See id. § 5-8-4(a),
(c)(2). The defendant’s maximum sentence, therefore, was 130 years.

A Will County probation officer and a probation supervisor together prepared
a presentence investigation (PSI) report. The report spanned 11 pages, 3%z of which
summarized the charges against the defendant and the remainder of which detailed
his background. The defendant was born in Chicago in 1979 and moved to Joliet at
age 10. He moved back to Chicago for a year at age 14 and returned to Joliet
afterwards. The report referred to another PSI report completed in 1999, which
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indicated that the defendant was expelled from a Chicago high school after tenth
grade for “gang banging.” He received his general equivalency diploma (GED)
while incarcerated in the Illinois Youth Center. The defendant had a history of
alcohol, marijuana, and PCP use. He denied any current alcohol or drug use and
claimed that he had completed drug treatment. According to the report, the
defendant had no past or present mental health treatment or institutionalization.

The report stated that “the defendant reportedly enjoys spending time with his
children and family.” The defendant added that he had a good relationship with his
parents and that they visited him often in jail, though the officials found no record
that the defendant’s father had been there. The defendant had two sisters and two
young daughters.

The defendant’s criminal history was extensive. In 1996, he was adjudicated
delinquent for aggravated discharge of a firearm, incarcerated for nearly 16 months,
and released on parole. The report noted that he was discharged from parole on
April 14, 1998, and arrested on that date for robbery. In 1999, he was convicted of
robbery and sentenced to 48 months’ probation. And in 2001, he was charged with
resisting a police officer and given a $250 fine and then charged with aggravated
battery. At the time of the report, that charge was still pending. The probation
officials concluded the report with this comment:

“Presenting before the Court is a 23-year-old male convicted of several counts
of First Degree Murder, Aggravated Criminal Sexual Assault and Home
Invasion. He has several violent offense convictions, no employment history
and an admitted substance abuse history. The defendant may benefit from
counseling to control his violent tendencies.”

The State attached 21 victim impact statements as an addendum to the report.

At the beginning of the sentencing hearing, the trial judge stated that he had
reviewed the PSI report and asked if the parties had done so. In response to defense
counsel’s objection to the prejudicial number of letters, the trial court stated, *“I will
base the decision on the facts of the case and not on these letters.” The State
supplemented the report with a 1999 attempted obstruction of justice conviction
where the defendant used the alias Dale Williams. Defense counsel accepted the
State’s representations.
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Two witnesses testified for the State at the sentencing hearing. Robert Miller
stated that he was an inmate at the Will County jail with the defendant, who was
awaiting trial in this case. The defendant erroneously accused Miller of “cutting”
in line for the telephone and summoned him into the gym. When Miller got there,
the defendant attacked him. Miller suffered a broken nose and a broken orbital
bone, and he required stitches in his lip. Jean Happ, the victim’s mother, also
testified, reading her impact statement. The defendant did not present any witnesses
or offer any evidence at the hearing.

In recommending a sentence, the State asked the court to “look at the
background of this individual for a minute through the PSI,” which included the
defendant’s criminal history. The State alluded to the defendant’s age and
rehabilitative potential:

“[A]t 16 years old this particular defendant has shown us what he can do at a
young age. And as you begin to consider what to do in sentencing, you’ve got
to consider what this guy can do the older he gets and what he might do in the
latter part of his life because if the younger part of his life is an indication of
what this guy’s potential is, this is a dangerous individual and he will continue
to be dangerous well into his senior citizen years.

* k% %

*** From the acts in this case itself, from the cut mark to the throat, to the
rape, to the murder, to the testimony, to the custody, to the background that this
guy has, there is nothing here, Judge, in mitigation. That’s because he just
doesn’t have it in him.”

The State urged the court to impose a sentence to ensure that the defendant would
never again be released.

Defense counsel simply urged the court to consider the defendant’s age, stating:

“Certainly you have to take into consideration what occurred, the nature of Miss
Happ’s death. I understand that you also have to take into consideration my
client’s age. We know that nobody is the same person forever. We learn that
through our own experiences. We know good or bad sometimes it goes one
way, sometimes it goes the other, but I don’t know any of us are the same person
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at 17 and then at 27 and then at 37, 47 or whatever. | just ask you to exercise
reason, your conscience, your experience in setting an appropriate sentence,
Judge.”

In allocution, the defendant expressed remorse that Happ had died but continued to
maintain his innocence, repeating that she was alive when he left the condominium.
Regarding his altercation with Miller, the defendant explained, “I fight, we have
problems.” He admitted that he has “been a little rough around the edges.” He
insisted, however, that he was not a Killer or a rapist, adding that, in the five years
between her death and his arrest, he was never accused of killing or raping anyone
else.

The trial court then stated:

“[T]his is a case that is a very difficult case from the standpoint of the facts
of the injuries and of the method of murder of the victim. It certain—certainly
the defendant’s age is a factor at the very least to the extent that he is not eligible
for the imposition of capital punishment based solely because of his age,
because but for his age at under the age of 18, certainly this—these are the type
of things, let me put it that way, that | have seen that all the attorneys that are
in this trial have seen as facts that would—that could be considered capital
punishment activities.

But I cannot, | cannot ignore the fact that Miss Happ was terrorized and
sexually assaulted and humiliated and executed in her own home, and this was
clearly a depraved act by you, Mr. Lusby, and it shows absolutely no respect
for human life. It is ironic to me | guess that this Miss Happ was working to
provide a positive influence on children in the area and the area that you lived
in and even children that were—would be yours or your nieces or nephews or
other family members might have been influenced positively by this woman,
but your actions saw that didn’t happen.

So it is very difficult for me to consider any leniency in this case. It is very
difficult for me to see any factors in mitigation. | have gone through the section
on mitigation. There are no factors in mitigation that apply.
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I have gone through the factors in aggravation and those factors there are
many that apply, and | sincerely believe that the appropriate sentence is a
sentence that will see that this does not occur outside of the Department of
Corrections again. This is a choice that you made at a young age and | know
that choices, youthful choices can be—are not, you know, sometimes are [sic]
sometimes in very very poor judgment, but this is not one that can be taken
back, and this is not one that can be considered minor, and this is not one that
can be considered for anything but setting your future in the Department of
Corrections.

From what I’ve seen here from everything that | have seen and heard in this
trial this is a life you chose, a life of carrying weapons, a life of showing no
respect for human life, and I am not at all uncomfortable in imposing the
maximum sentence on the murder of 100 years. The consecutive sentence on
the other two Class X offenses again the manner and method of this crime
makes me convinced that it is not for me to minimize it in any way, and as a
consequence | will impose an additional consecutive 30 years on each of these
offenses. So that is the order of the Court.”

Thus, the court sentenced the defendant to 100 years’ imprisonment on the first
degree murder conviction, followed by concurrent 30-year sentences for aggravated
criminal sexual assault and home invasion, totaling 130 years’ imprisonment.

The defendant filed a motion to reconsider, arguing that the trial court failed to
consider his age and his potential for rehabilitation. Specifically, the defendant
insisted that the court failed “to adequately consider the fact that [he] was a minor
at the time of the offenses” and further “fail[ed] to adequately consider his potential
for rehabilitation and return to useful citizenship” if provided “appropriate
counseling and direction.” The trial court denied the motion, stating:

“I [think] these motions are required prior to a thorough appellate review.
It’s always difficult for the Trial Judge because you prepare yourself for
sentencing like this, you sit down and you look at everything. You look at the
law and look at the sentencing Code, because it’s confusing, and you try to
fashion the sentence appropriate and consisten[t] with the sentencing Code and
appropriate to the facts. | believe | felt comfortable with my sentence at the
time. | believe | followed the law as | understood it and took into account all
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the factors both in aggravation and in mitigation that apply here. So show the
motion to reconsider sentence presented and argued and denied.”

The defendant appealed, arguing that the State committed reversible error in
impeaching him with his post-Miranda silence and his refusal to provide a blood
sample for which a warrant had not been issued and that the plain error doctrine
excused his failure to object at trial. See Miranda v. Arizona, 384 U.S. 436 (1966).
The appellate court found that the evidence against the defendant was not closely
balanced and affirmed his convictions and sentences. People v. Lusby, 353 Ill. App.
3d 1109 (2004) (table) (unpublished order under Illinois Supreme Court Rule 23).
This court denied the defendant’s petition for leave to appeal. People v. Lusby, 214
. 2d 544 (2005) (table).

In 2005, the defendant filed a pro se postconviction petition. He claimed that
he was denied due process when he was required to wear a stun belt in the presence
of the jury and that he was denied effective assistance of counsel because his
attorney did not object to the use of the belt. The trial court dismissed the
defendant’s petition, and the appellate court affirmed that decision. People v. Lusby,
377 1. App. 3d 1156 (2007) (table) (unpublished order under Illinois Supreme
Court Rule 23). This court denied the defendant’s petition for leave to appeal.
People v. Lusby, 233 1ll. 2d 582 (2009) (table).

In 2014, the defendant filed a pro se motion for leave to file a successive
postconviction petition, arguing that his de facto life sentence violated the eighth
amendment under Miller. See U.S. Const., amend. VIII. The State filed an objection
to the defendant’s motion, contending that Miller did not apply to this case because
Miller addressed mandatory life sentences, not de facto life sentences. Further, the
State noted that People v. Davis, 2014 IL 115595, held that Miller does not apply
to a discretionary life sentence. In January 2015, the trial court denied the
defendant’s motion. He appealed.

A divided appellate court panel reversed the trial court’s decision. 2018 IL App
(3d) 150189. Relying on People v. Holman, 2017 IL 120655, the appellate court
majority held that Miller applies to discretionary life sentences, including the
defendant’s de facto life sentence. 2018 IL App (3d) 150189, 1 20-21. The
majority then examined whether the defendant met the cause-and-prejudice test for
filing a successive postconviction petition. The majority held that the defendant
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satisfied the cause prong because Miller was not decided until seven years after he
filed his initial postconviction petition. Id. 23 (citing Davis, 2014 IL 115595,
142). The majority further held that the defendant satisfied the prejudice prong
because the trial court “did not address [his] age-related characteristics” and only
“gave a generalized statement about youth and their poor judgment.” Id. {{ 27-28.
Additionally, though the trial court stated that there were no factors in mitigation,
the court did not explicitly state that it considered the evidence in the PSI report.
Id. 1 28. Because the defendant’s sentence violated the eighth amendment under
Miller, the appellate court majority remanded for a new sentencing hearing. Id.
1 29. In closing, the majority noted that the trial court erred in allowing the State to
file an objection to the defendant’s motion for leave to file a successive
postconviction petition. Id.  33.

Presiding Justice Carter dissented. He believed that the defendant failed to
establish prejudice under the cause-and-prejudice test because the trial court’s
comments demonstrated that it considered defendant’s youth and its attendant
characteristics at the sentencing hearing and again at the hearing on the defendant’s
motion to reconsider. Id. § 40 (Carter, P.J., dissenting).

This court allowed the State’s petition for leave to appeal. See Ill. S. Ct. R.
315(a) (eff. July 1, 2018). We also allowed the Children and Family Justice Center
and the Juvenile Law Center to file an amicus curiae brief in support of the
defendant’s position. See Ill. S. Ct. R. 345(a) (eff. Sept. 20, 2010).

ANALYSIS

Under the Post-Conviction Hearing Act (Act), a criminal defendant may assert
that “in the proceedings which resulted in his or her conviction there was a
substantial denial of his or her rights under the Constitution of the United States or
of the State of Illinois or both.” 725 ILCS 5/122-1(a)(1) (West 2014). The Act itself
contemplates the filing of a single petition: “Any claim of substantial denial of
constitutional rights not raised in the original or an amended petition is waived.”
Id. 8 122-3; see People v. Daniel, 379 Ill. App. 3d 748, 749 (2008) (noting that
waiver in the context of postconviction petitions is “better referred to as
‘forfeiture’ ”). Accordingly, a defendant must obtain leave of court to file a
successive petition. 725 ILCS 5/122-1(f) (West 2014) (“Only one petition may be
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filed by a petitioner under this Article without leave of the court.”). To do so, a
defendant must demonstrate cause for the failure to raise the claim in the initial
petition and prejudice from that failure. Id. Section 122-1(f) of the Act explains that
a defendant shows “cause by identifying an objective factor that impeded his or her
ability to raise a specific claim during his or her initial post-conviction proceedings”
and “prejudice by demonstrating that the claim not raised during his or her initial
post-conviction proceedings so infected the trial that the resulting conviction or
sentence violated due process.” Id.; see People v. Pitsonbarger, 205 Ill. 2d 444, 462
(2002). A defendant’s motion for leave of court to file a successive postconviction
petition should be denied when the defendant’s claims fail as a matter of law. See
People v. Smith, 2014 1L 115946, { 35. Our review of such a decision is de novo.
People v. Bailey, 2017 IL 121450, { 13.

Initially, the State argues that the appellate court erred in considering whether
the defendant showed cause and prejudice, rather than remanding the case so the
trial court could decide that issue without input from the State. Relying on People
v. Munson, 2018 IL App (3d) 150544, People v. Baller, 2018 IL App (3d) 160165,
and People v. Partida, 2018 IL App (3d) 160581, the State asks us to hold that the
appellate court must reverse and remand for further leave-to-file proceedings when
the trial court commits a “Bailey error.”

In Bailey, 2017 IL 121450, | 24, we noted that under section 122-1(f) the trial
court must conduct a preliminary and independent screening of the defendant’s
motion for leave to file a successive postconviction petition for facts demonstrating
cause and prejudice. The trial court is capable of determining whether the motion
made a prima facie showing, so there is “no reason for the State to be involved.”
Id. 1 25. Accordingly, we held that “the State should not be permitted to participate
at the cause and prejudice stage of successive postconviction proceedings.” 1d. § 24.
As we did in Bailey, we choose to reach the merits of the defendant’s motion “[i]n
the interest of judicial economy.” Id. § 42.1 The State helped to create the error of
which it complains, and it should not benefit from that by forcing the defendant to

The appellate court is not foreclosed from adopting that approach. Munson, Baller, and Partida
incorrectly held the only remedy for a Bailey error is a remand. See People v. Conway, 2019 IL App
(2d) 170196, 1 23 (“Bailey *** indicates that, at least in some cases, considerations of judicial
economy militate against remand to the trial court”); accord People v. Dolis, 2020 IL App (1st)
180267; People v. Coffey, 2020 IL App (3d) 160427; People v. Ames, 2019 IL App (4th) 1705609.

-11 -



130

31

132

restart the process of adjudicating his Miller claim. See Holman, 2017 IL 120655,
f132. Going forward, we advise the State to refrain from inserting itself into
proceedings where we have clearly stated that it has no role. We now turn to the
central issue of this case—whether the defendant has shown cause and prejudice
such that the trial court should have granted leave to file a successive postconviction
petition.

The State concedes that the defendant’s pleadings made a prima facie showing
of cause. See Davis, 2104 IL 115595, 42 (“Miller’s new substantive rule
constitutes ‘cause’ because it was not available earlier to counsel”). Regarding
prejudice, the State argues that the defendant’s sentencing hearing complied with
Miller. According to the State, Miller does not require a trial court to use “magic
words” before sentencing a juvenile defendant to life imprisonment. Rather, Miller
only requires a trial court to consider “youth-related factors.” The State insists that
the trial court considered those factors in this case.

The defendant disagrees. Echoing the appellate court majority, the defendant
asserts that the trial court made only a generalized statement about the poor
judgment of adolescents. The defendant acknowledges that the court referred to his
age in noting his ineligibility for the death penalty, but he insists that the court
considered “almost no information” about him “as a unique, individual human
being with unique, individual thoughts and feelings.” Instead, the court focused on
Happ and the circumstances of her death. Relying on Miller, the defendant contends
that “even a horrific offense says nothing about the offender’s capacity—or lack of
capacity—for rehabilitation.” While no “magic words” are required, the trial court
must consider the defendant’s youth and its attendant circumstances in mitigation.
The defendant argues that the trial court did not do so.

The relevant legal principles are familiar. The United States Constitution
prohibits “cruel and unusual punishments.” U.S. Const., amend. VIII. That
prohibition includes not only inherently barbaric penalties but also disproportionate
ones. Graham v. Florida, 560 U.S. 48, 59 (2010). Under the eighth amendment,
sentences must be “graduated and proportioned” to the offender and the offense.
Davis, 2014 IL 115595, 1 18 (citing Roper v. Simmons, 543 U.S. 551, 560 (2005)).
“When the offender is a juvenile and the offense is serious, there is a genuine risk
of disproportionate punishment.” Holman, 2017 IL 120655, { 33. Consequently,
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the United States Supreme Court has advised that “children are constitutionally
different from adults for purposes of sentencing.” Miller, 567 U.S. at 471. The
Court outlawed capital sentences for juveniles who commit murder in Roper and
capital sentences for juveniles who commit nonhomicide offenses in Graham. And
in Miller, the Court barred mandatory life sentences for juveniles who commit
murder.

The constitutional flaw with mandatory life sentences is their mandatoriness.
“By removing youth from the balance,” statutes imposing such sentences prohibit
a trial court from “assessing whether the law’s harshest term of imprisonment
proportionately punishes a juvenile offender.” Id. at 474. A court “misses too
much” if it cannot consider the hallmark features of youth. Id. at 477. Stated
differently, a court does not miss too much if it can and does consider those features.
See id. at 489 (stating that a sentencer “must have the opportunity to consider
mitigating circumstances before imposing the harshest possible penalty for
juveniles”). Thus, Miller did not foreclose the possibility of discretionary life
sentences for juveniles. Instead, the Court mandated a “certain process—
considering an offender’s youth and attendant characteristics” before a trial court
may impose such a sentence. Id. at 483. As the Court restated in Montgomery v.
Louisiana,577U.S. __ , 136 S. Ct. 718, 735 (2016), “A hearing where ‘youth
and its attendant characteristics’ are considered as sentencing factors is necessary
to separate those juveniles who may be sentenced to life without parole from those
who may not” (quoting Miller, 567 U.S. at 465).2

The Montgomery Court did not specify which characteristics attend youth, but
this court did so in Holman. There, we explained the connection between those
characteristics—the so-called Miller factors—and incorrigibility:

2The parties agree that there are no “magic words.” Indeed, the Court has observed that “Miller
did not require trial courts to make a finding of fact regarding a child’s incorrigibility.” Montgomery,
577 U.S.at __, 136 S. Ct. at 735. On March 9, 2020, the United States Supreme Court granted a
certiorari petition in Jones v. Mississippi, No. 18-1259, to decide “[w]hether the Eighth Amendment
requires the sentencing authority to make a finding that a juvenile is permanently incorrigible before
imposing a sentence of life without parole.” Question Presented, Jones v. Mississippi, No. 18-1259
(U.S. Mar. 9, 2020), https://www.supremecourt.gov/qp/18-01259qp.pdf [https://perma.cc/3FD7-
4V2]]. Jones v. Mississippi, therefore, will provide the Court with an opportunity to do what it did
not do in Miller.

-13-


https://perma.cc/3FD7
https://www.supremecourt.gov/qp/18-01259qp.pdf

135

“Under Miller and Montgomery, a juvenile defendant may be sentenced to
life imprisonment without parole, but only if the trial court determines that the
defendant’s conduct showed irretrievable depravity, permanent incorrigibility,
or irreparable corruption beyond the possibility of rehabilitation. The court may
make that decision only after considering the defendant’s youth and its
attendant characteristics. Those characteristics include, but are not limited to,
the following factors: (1) the juvenile defendant’s chronological age at the time
of the offense and any evidence of his particular immaturity, impetuosity, and
failure to appreciate risks and consequences; (2) the juvenile defendant’s family
and home environment; (3) the juvenile defendant’s degree of participation in
the homicide and any evidence of familial or peer pressures that may have
affected him; (4) the juvenile defendant’s incompetence, including his inability
to deal with police officers or prosecutors and his incapacity to assist his own
attorneys; and (5) the juvenile defendant’s prospects for rehabilitation.”
Holman, 2017 IL 120655, { 46.

See also People v. Reyes, 2016 1L 119271, 1 9 (per curiam) (stating that a juvenile
defendant may not receive a de facto life sentence “without first considering in
mitigation his youth, immaturity, and potential for rehabilitation”); People v.
Buffer, 2019 IL 122327, § 27 (stating that, to prevail on a Miller claim, “a defendant
sentenced for an offense committed while a juvenile must show that (1) the
defendant was subject to a life sentence, mandatory or discretionary, natural or
de facto, and (2) the sentencing court failed to consider youth and its attendant
characteristics in imposing the sentence”).

Additionally, the Montgomery Court held that Miller applied retroactively
(Montgomery, 577 U.S.at ___, 136 S. Ct. at 736) but did not describe how. That is,
the Court offered no guidance about how to determine whether a sentencing hearing
held before Miller was decided nonetheless comported with its requirements.
Again, this court did so in Holman. We stated that the inquiry looks back to the trial
and the sentencing hearing to determine whether the trial court at that time
considered evidence and argument related to the Miller factors. Holman, 2017 IL
120655, 47 (“In revisiting a juvenile defendant’s life without parole sentence the
only evidence that matters is evidence of the defendant’s youth and its attendant
characteristics at the time of sentencing.”). No single factor is dispositive. Rather,
we review the proceedings to ensure that the trial court made an informed decision
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based on the totality of the circumstances that the defendant was incorrigible and a
life sentence was appropriate.

For each of the Miller factors listed in Holman, here is what the trial court in
this case heard and considered.

1. The Defendant’s Chronological Age at the Time of the
Offense and Any Evidence of His Particular Immaturity,
Impetuosity, and Failure to Appreciate Risks and Consequences

The defendant was 16 when he murdered Happ. Phillips, his girlfriend at the
time, testified that he left his mother’s apartment on the night of the offenses
carrying a revolver in the waist of his pants. He returned in a slightly excited or
nervous state. The defendant testified that he lied about his age to Happ in order to
improve his chances to have a sexual relationship with her. He added that at the
time he was already experienced in such matters. The defendant admitted that days
after Happ was killed he fled Joliet for Chicago, where he stayed with a relative for
several months, to avoid being incarcerated for an unrelated shooting.

The trial court reviewed the PSI report, which outlined the charges against the
defendant and noted that he had nothing to add when asked about them. At
sentencing, both the State and the defense highlighted the defendant’s age at the
time of the office. The trial court commented that the defendant’s age was “a factor”
in that he was not eligible for the death penalty, despite the facts of the case. The
court acknowledged that the defendant committed the offenses at a young age and
that “youthful choices can be *** in very very poor judgment.” The court, however,
concluded that the defendant’s conduct could not be taken back or considered
minor.

2. The Defendant’s Family and Home Environment

At trial, the evidence showed that the defendant lived with his mother and two
sisters in a Joliet apartment. According to the PSI report, he moved to Chicago
during high school but was expelled after tenth grade for “gang banging” and
moved back to Joliet. The defendant stated that he enjoyed spending time with his
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family. The defendant further stated that he had a good relationship with both
parents and they visited him in jail.

3. The Defendant’s Degree of Participation in the Homicide
and Any Evidence of Familial or Peer Pressures
That May Have Affected Him

Phillips testified that the defendant, Williams, and Carpenter left the
defendant’s mother’s apartment shortly before Happ was killed and returned shortly
thereafter. There was no evidence presented at trial that anyone except the
defendant was responsible for her murder. And there was no evidence that peer
pressure led him to kill her. Again, the PSI report showed that the defendant was
expelled from a Chicago high school for “gang banging,” but nothing in the record
suggests that the offenses were gang related. The defendant reportedly had a good
relationship with his family.

4. The Defendant’s Incompetence, Including His Inability
to Deal With Police Officers or Prosecutors and
His Incapacity to Assist His Own Attorneys

There was no evidence presented at trial regarding the defendant’s
incompetence. His testimony was clear, and his defense was vigorous. The
defendant completed his GED while incarcerated as a juvenile. The PSI report
indicated that he had a history of alcohol, marijuana, and PCP use, but he denied
any current use and claimed to have completed drug treatment. The report did not
mention any past or present mental health treatment or institutionalization.
According to the probation officials, the defendant may benefit from counseling to
control his violent tendencies.

5. The Defendant’s Prospects for Rehabilitation

The PSI report detailed the defendant’s criminal history, which included a
delinquency adjudication for aggravated discharge of a firearm, an adult conviction
for robbery, an adult misdemeanor conviction for resisting a police officer, and an
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aggravated battery charge for an incident that occurred in the Will County jail,
while he was awaiting trial in this case. The defendant also had an attempted
obstruction of justice conviction under an alias.

At the sentencing hearing, Miller testified that, while he and the defendant were
both incarcerated, the defendant attacked him in a dispute over the telephone. Miller
suffered a broken nose and a broken orbital bone and required stitches in his lip.
The defendant did not present any witnesses or offer any evidence at the hearing.
He testified in allocution, expressing remorse that Happ had died, but continued to
maintain his innocence. He informed the court that he was “rough around the
edges” but, in the five years between her death and his arrest, he was never accused
of murdering or raping anyone else.

According to the State, “the younger part of his life is an indication of what this
guy’s potential is, this is a dangerous individual and he will continue to be
dangerous well into his senior citizen years.” The State contended that the
defendant had no rehabilitative potential—"he just doesn’t have it in him.” Defense
counsel asked the court to consider the defendant’s age and the fact that people
learn through experience. According to defense counsel, no one remains the same
from age 17 to age 47.

Thereafter, the court called Happ’s murder “clearly a depraved act” that showed
“absolutely no respect for human life.” The court felt that it was difficult to consider
any leniency in this case. The court found no statutory factors in mitigation applied
but that many statutory factors in aggravation did apply. From “everything” that the
court had seen and heard in this case, the defendant chose “a life of carrying
weapons, a life of showing no respect for human life,” so the court was not
uncomfortable imposing the maximum sentence.

The defendant’s motion to reconsider sentence again brought his age and
rehabilitative potential to the trial court’s attention. In ruling on the motion, the
court reiterated that it was comfortable with the defendant’s sentence. The court
stated that it looked at “everything,” including the Code of Corrections, and that it
took into account all the statutory factors in aggravation and mitigation in
fashioning a sentence appropriate to the facts.
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The defendant had every opportunity to present mitigating evidence but chose
not to offer any. See Holman, 2017 IL 120655, 1 49 (citing Montgomery, 577 U.S.
at__ ,136S. Ct. at 736); see also People v. Croft, 2018 IL App (1st) 150043, | 33.
The trial court presided over the case from beginning to end and considered the
defendant’s youth and its attendant characteristics before concluding that his future
should be spent in prison. The defendant’s de facto discretionary life sentence
passes constitutional muster under Miller. Accordingly, the defendant has not
shown prejudice under section 122-2(f).

CONCLUSION

For the reasons that we have stated, we reverse the appellate court’s judgment
and affirm the trial court’s decision to deny the defendant’s motion for leave to file
a successive postconviction petition.

Appellate court judgment reversed.

Circuit court judgment affirmed.

JUSTICE NEVILLE, dissenting:

Following a jury trial in the circuit court of Will County, defendant, Ashanti
Lusby, was convicted of first degree murder, aggravated criminal sexual assault,
and home invasion. Defendant was 16 years old at the time of the offenses. The
trial court sentenced defendant to a discretionary de facto life sentence of 130 years’
imprisonment. Defendant subsequently filed a motion for leave to file a successive
petition for relief pursuant to the Post-Conviction Hearing Act (725 ILCS 5/122-1
et seq. (West 2014)). Defendant asserted that his de facto life sentence violated the
eighth amendment to the United States Constitution (U.S. Const., amend. VIII)
because the trial court did not consider his youth and attendant characteristics as
directed by Miller v. Alabama, 567 U.S. 460 (2012). The appellate court correctly
remanded the case to the trial court for resentencing. 2018 IL App (3d) 150189,
1 29.
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However, my colleagues in the majority now hold that defendant’s de facto life
sentence of 130 years “passes constitutional muster” under Miller. Supra  52.
Accordingly, they hold that defendant has not demonstrated the requisite prejudice
to file a successive postconviction petition. Supra  52. | respectfully disagree.

The majority opinion overlooks the essential principle of eighth amendment
juvenile sentencing jurisprudence that a de facto life sentence for a juvenile
offender is rare and uncommon. Also, | disagree with the majority’s application of
established eighth amendment principles to the facts presented in this case. | would
hold that defendant’s 130-year sentence violates the eighth amendment and would
remand the case to the trial court for a new sentencing hearing. Accordingly, |
respectfully dissent.

I. POSTCONVICTION PROCEDURAL BACKGROUND

The majority correctly sets out the procedural posture of this case. Defendant is
required to satisfy the “cause and prejudice” test to file a successive postconviction
petition. 725 ILCS 5/122-1(f) (West 2014); People v. Pitsonbarger, 205 Ill. 2d 444,
462 (2002). To establish “cause,” a defendant must show some objective factor
external to the defense that impeded his or her ability to raise the claim in the initial
postconviction proceeding. Pitsonbarger, 205 Ill. 2d at 460. To establish
“prejudice,” the defendant must show that the claimed constitutional error so
infected the proceeding that the resulting conviction or sentence violated due
process. 1d. at 464.

Before this court, the State correctly concedes that defendant established
“cause.” Defendant could not have raised his Miller claim in his initial
postconviction petition because it predated Miller. Supra § 23 (citing People v.
Davis, 2014 IL 115595, { 42).

The appellate court found that defendant was prejudiced because the trial court
did not consider defendant’s youth and attendant characteristics before sentencing
him to de facto life imprisonment. 2018 IL App (3d) 150189, { 28. However, the
majority concludes that the trial court “considered the defendant’s youth and its
attendant characteristics before concluding that his future should be spent in
prison.” Supra { 52.
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For the following reasons, | conclude that defendant’s 130-year de facto life
sentence violates the eighth amendment. Therefore, | would hold that defendant
satisfies the prejudice requirement for filing a successive postconviction petition.

Il. EIGHTH AMENDMENT ANALYSIS

I agree with the majority that “[t]he relevant legal principles are familiar.”
Supra { 32. However, the majority’s analysis necessitates a review of eighth
amendment juvenile sentencing jurisprudence.

A. Foundational Principles

The United States Constitution prohibits “cruel and unusual punishments” (U.S.
Const., amend. VIII) and applies to the states through the fourteenth amendment
(U.S. Const., amend. XIV). Roper v. Simmons, 543 U.S. 551, 560 (2005). “Inherent
in that prohibition is the concept of proportionality. [Citation.] Criminal
punishment should be ‘graduated and proportioned to both the offender and the
offense.” ” People v. Holman, 2017 IL 120655, {33 (quoting Davis, 2014 IL
115595, § 18); accord People v. Buffer, 2019 IL 122327, 1 15. “When the offender
is a juvenile and the offense is serious, there is a genuine risk of disproportionate
punishment. *** [T]he United States Supreme Court addressed that risk and
unmistakably instructed that youth matters in sentencing.” Holman, 2017 IL
120655, §33. The Court has held that the eighth amendment prohibits capital
sentences for juveniles who commit murder (Roper, 543 U.S. at 578-79),
mandatory life sentences for juveniles who commit nonhomicide offenses (Graham
v. Florida, 560 U.S. 48, 82 (2010)), and mandatory life sentences for juveniles who
commit murder (Miller, 567 U.S. at 489). See Holman, 2017 IL 120655, { 33;
Buffer, 2019 IL 122327,  16. Further, this court has applied the principles in these
United States Supreme Court decisions to mandatory de facto life sentences for
juveniles (People v. Reyes, 2016 1L 119271, § 9) and discretionary sentences of life
without parole for juveniles (Holman, 2017 IL 120655, { 40).

“Roper, Graham, and Miller established that ‘children are constitutionally
different from adults for purposes of sentencing.” ” Buffer, 2019 IL 122327, 1 16
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(quoting Miller, 567 U.S. at 471). We have summarized the three significant
characteristics of juvenile offenders recognized by the Supreme Court as follows:

“First, juveniles are more immature and irresponsible than adults. [Citation.]
Second, juveniles are more vulnerable to negative influences and pressures
from family and peers than adults. [Citation.] And third, juveniles are more
malleable than adults—their characters are less fixed and their malfeasance is
less indicative of irretrievable depravity. [Citation.] Those differences lessen
juveniles’ moral culpability and enhance their prospects for reform.” Holman,
2017 IL 120655, 35 (citing Miller, 567 U.S. at 471-72).

Graham, Roper, and Miller teach that, in imposing the State’s harshest penalties, a
sentencing court misses too much if it treats every child as an adult. Miller, 567
U.S. at 477. Indeed, the Supreme Court took pains to emphasize its reasoning as
follows:

“To recap: Mandatory life without parole for a juvenile precludes consideration
of his chronological age and its hallmark features—among them, immaturity,
impetuosity, and failure to appreciate risks and consequences. It prevents taking
into account the family and home environment that surrounds him—and from
which he cannot usually extricate himself—no matter how brutal or
dysfunctional. It neglects the circumstances of the homicide offense, including
the extent of his participation in the conduct and the way familial and peer
pressure may have affected him. Indeed, it ignores that he might have been
charged and convicted of a lesser offense if not for incompetencies associated
with youth—for example, his inability to deal with police officers or
prosecutors (including on a plea agreement) or his incapacity to assist his own
attorneys. [Citations.] And finally, this mandatory punishment disregards the
possibility of rehabilitation even when the circumstances most suggest it.” Id.
at 477-78.

See Buffer, 2019 IL 122327, 1 19 (citing Miller, 567 U.S. at 477-78); Holman, 2017
IL 120655, 1 37 (same).

171 The Supreme Court in Miller declared:
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“We therefore hold that the Eighth Amendment forbids a sentencing scheme
that mandates life in prison without possibility of parole for juvenile offenders.
[Citation.] By making youth (and all that accompanies it) irrelevant to
imposition of that harshest prison sentence, such a scheme poses too great a risk
of disproportionate punishment.” Miller, 567 U.S. at 479.

In Miller, the Supreme Court declined to consider whether “the Eighth
Amendment requires a categorical bar on life without parole for juveniles, or at
least for those 14 and younger.” Id. However, the Court reasoned:

“[G]iven all we have said *** about children’s diminished culpability and
heightened capacity for change, we think appropriate occasions for sentencing
juveniles to the harshest possible penalty will be uncommon. That is especially
so because of the great difficulty *** of distinguishing at this early age between
‘the juvenile offender whose crime reflects unfortunate yet transient
immaturity, and the rare juvenile offender whose crime reflects irreparable
corruption.” [Citations.] Although we do not foreclose a sentencer’s ability to
make that judgment in homicide cases, we require it to take into account how
children are different, and how those differences counsel against irrevocably
sentencing them to a lifetime in prison.” Id. at 479-80.

See Buffer, 2019 IL 122327, 1 21 (citing Miller, 567 U.S. at 479-80); Holman, 2017
IL 120655, 1 36 (same).

In Montgomery v. Louisiana, 577 U.S. __, 136 S. Ct. 718, 734 (2016),
the Supreme Court clarified that Miller established both a substantive and a
procedural requirement:

“Miller, it is true, did not bar a punishment for all juvenile offenders, as the
Court did in Roper or Graham. Miller did bar life without parole, however, for
all but the rarest of juvenile offenders, those whose crimes reflect permanent
incorrigibility. For that reason, Miller is no less substantive than are Roper and
Graham. Before Miller, every juvenile convicted of a homicide offense could
be sentenced to life without parole. After Miller, it will be the rare juvenile
offender who can receive that same sentence. The only difference between
Roper and Graham, on the one hand, and Miller, on the other hand, is that Miller
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drew a line between children whose crimes reflect transient immaturity and
those rare children whose crimes reflect irreparable corruption.”

The Court in Montgomery added: “To be sure, Miller’s holding has a procedural
component. Miller requires a sentencer to consider a juvenile offender’s youth and
attendant characteristics before determining that life without parole is a
proportionate sentence.” Id. at ___, 136 S. Ct. at 734. The Court explained:

“A hearing where ‘youth and its attendant characteristics” are considered as
sentencing factors is necessary to separate those juveniles who may be
sentenced to life without parole from those who may not. [Citation.] The
hearing does not replace but rather gives effect to Miller’s substantive holding
that life without parole is an excessive sentence for children whose crimes
reflect transient immaturity.” Id. at ___, 136 S. Ct. at 735.

Miller applies retroactively to cases on state court collateral review. Id.at __, |
136 S. Ct. at 729, 736; Davis, 2014 IL 115595, 11 22, 39.

B. The Majority Opinion

This survey of eighth amendment juvenile sentencing jurisprudence shows that
this court is indeed familiar with these foundational principles and their application.
In the case at bar, however, the majority overlooks and misapprehends these
constitutional precepts and misapplies them to the facts in the record.

First, completely absent from the majority’s discussion of the controlling eighth
amendment jurisprudence is any reference to the fundamental principle that a
de facto life sentence for a juvenile offender is “rare” and *“uncommon.”
Montgomery, 577 U.S.at ___,  , 136 S. Ct. at 726, 734; Miller, 567 U.S. at 479.
This oversight skews the majority’s analysis and contributes to its constitutionally
erroneous holding.

Second, the majority misapprehends the trial court’s findings at the sentencing
hearing, which did not address defendant’s youth and attendant characteristics.
Third, the majority misperceives facts in the record that pertain to defendant’s
family environment. Fourth, the majority neglects to analyze explicit evidence in
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the record that supports the possibility of defendant’s rehabilitation.

1. De Facto Life Sentences Are Reserved for
Only Rare Juvenile Offenders

The majority overlooks that the United States Supreme Court and this court
have repeatedly declared that life sentences are reserved for “uncommon,” “rare,”
or “the rarest of” children. Montgomery, 577 US.at __, 136 S. Ct. at 726,
734; Miller, 567 U.S. at 479; see Graham, 560 U.S. at 73; Roper, 543 U.S. at 572-
73; Buffer, 2019 IL 122327, { 21; Holman, 2017 IL 120655, { 37. This repeated
limiting language, grounded in the mitigating factors of youth and its attendant
characteristics, establishes a presumption against imposing a life sentence or its
functional equivalent on a juvenile offender. See Davis v. State, 2018 WY 40, { 45,
415 P.3d 666, 681 (collecting cases); Commonwealth v. Batts, 163 A.3d 410, 452
(Pa. 2017). Indeed, Holman recognized this presumption in setting forth the
Supreme Court’s reliance on youth and its attendant characteristics as follows:

“Under Miller and Montgomery, a juvenile defendant may be sentenced to
life imprisonment without parole, but only if the trial court determines that the
defendant’s conduct showed irretrievable depravity, permanent incorrigibility,
or irreparable corruption beyond the possibility of rehabilitation. The court may
make that decision only after considering the defendant’s youth and its
attendant characteristics. Those characteristics include, but are not limited to,
the following factors: (1) the juvenile defendant’s chronological age at the time
of the offense and any evidence of his particular immaturity, impetuosity, and
failure to appreciate risks and consequences; (2) the juvenile defendant’s family
and home environment; (3) the juvenile defendant’s degree of participation in
the homicide and any evidence of familial or peer pressures that may have
affected him; (4) the juvenile defendant’s incompetence, including his inability
to deal with police officers or prosecutors and his incapacity to assist his own
attorneys; and (5) the juvenile defendant’s prospects for rehabilitation.”
(Emphases added.) Holman, 2017 IL 120655, 46 (citing Miller, 567 U.S. at
477-78).

Accordingly, in sentencing a juvenile, the balance of aggravating and mitigating
factors “must be considered in a different light. The factors in aggravation and
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mitigation must be filtered through the lens of youth and the specific propensities
that come with immaturity.” People v. Johnson, 2020 IL App (3d) 130543-B, { 34.

Nothing in the trial court’s findings at defendant’s sentencing hearing indicates
that the trial court applied any presumption against imposing a de facto life sentence
on a juvenile. Supra 1 18-19. This oversight rendered the trial court’s sentencing
decision unconstitutional. In addition, the majority’s failure to recognize the rarity
of defacto life sentences for juveniles skews its review away from the
constitutional presumption against such sentences.

2. Trial Court Did Not Explicitly Consider Miller Factors

At the beginning of the sentencing hearing, the trial court expressly stated that
it had reviewed the presentence investigation (PSI) report. Further, the trial court
expressly referred to defendant’s age twice in the course of its sentencing
determination. First, the court observed that defendant’s age was a factor “to the
extent that he is not eligible for the imposition of capital punishment.” Second, the
trial court stated:

“This is a choice that you made at a young age and | know that choices, youthful
choices can be—are not, you know, sometimes are [sic] sometimes in very very
poor judgment, but this is not one that can be taken back, and this is not one
that can be considered minor, and this is not one that can be considered for
anything but setting your future in the Department of Corrections.”

The record clearly shows that the trial court did not consider the attendant
characteristics of defendant’s youth. A trial court’s mere awareness of a juvenile
defendant’s age and consideration of a PSI does not show that the court considered
the defendant’s youth and attendant characteristics. See People v. Figueroa, 2020
IL App (1st) 172390, § 37 (citing People v. Harvey, 2019 IL App (1st) 153581,
1 13); People v. Peacock, 2019 IL App (1st) 170308, 1 23-24.

Further, 1 observe that the trial court countered one of its two explicit references
to defendant’s youth with a reference to this particular offense. However, this
consideration directly contravenes the teachings of eighth amendment
jurisprudence. The Supreme Court emphasized in Miller that “the distinctive
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attributes of youth diminish the penological justifications for imposing the harshest
sentences on juvenile offenders, even when they commit terrible crimes.” Miller,
567 U.S. at 472. Indeed, “Miller’s central intuition [is] that children who commit
even heinous crimes are capable of change.” Montgomery, 577 U.S.at __ , 136 S.
Ct. at 736.

Because the trial court focused on the brutality of the crime and the need to
protect the public, with no corresponding consideration given to defendant’s youth
and its attendant characteristics, the imposition of a life sentence on this juvenile
defendant was unconstitutional. See People v. Paige, 2020 IL App (1st) 161563,
{1 40; Batts, 163 A.3d at 437 (same); State v. Riley, 110 A.3d 1205, 1217 (Conn.
2015) (same).

3. Majority Misperceives Evidence of Defendant’s Family Environment

Absent from the trial court’s sentencing determination is any consideration of
defendant’s family and home environment. Here, in reciting information from
defendant’s PSI, the majority mentions that “defendant had two sisters” and that,
according to defendant, “he had a good relationship with his parents and that they
visited him often in jail, though the officials found no record that the defendant’s
father had been there.” Supra { 12. In its analysis regarding defendant’s “Family
and Home Environment” (supra { 40-41), the majority opinion describes “what
the trial court in this case heard and considered” (supra  36), in total, as follows:

“At trial, the evidence showed that the defendant lived with his mother and
two sisters in a Joliet apartment. According to the PSI report, he moved to
Chicago during high school but was expelled after tenth grade for ‘gang
banging’ and moved back to Joliet. The defendant stated that he enjoyed
spending time with his family. The defendant further stated that he had a good
relationship with both parents, and they visited him in jail.” Supra { 41.

This description misperceives facts in the record. In this case, the PSI expressly
reports that defendant is the middle child of three siblings. Defendant committed
his crimes in 1996 at age 16. His older sister committed theft in 1998 at age 23, and
his younger sister committed theft in 1999 at age 17. Defendant’s siblings’
involvement in criminal activity is evidence that indicates a dysfunctional home
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environment, which is a recognized mitigating factor against imposing a de facto
life sentence on a juvenile offender. See Miller, 567 U.S. at 477; Buffer, 2019 IL
122327, 1 19; Holman, 2017 IL 120655, 1 37 (both quoting Miller). Further, the
PSI reported defendant’s relationship with his parents as follows:

“The defendant stated that he has a good relationship with both parents and that
they visit him often in jail. According to the Will County Adult Detention
Facility, the defendant’s father is not even listed as one of the defendant’s
visitors, and there is no record that he has ever visited. The undersigned officer
was unable to verify the defendant’s parental relationship.” (Emphasis added.)

One of the ways that children are constitutionally different from adults for
purposes of sentencing is that juveniles are more vulnerable to negative influences
and pressures from family than adults. Miller, 567 U.S. at 471 (citing Roper, 543
U.S. at 569); Holman, 2017 IL 120655, 11 35, 37. In sentencing a juvenile offender,
a trial court must take into account any information in the record regarding “the
family and home environment that surrounds him—and from which he cannot
usually extricate himself—no matter how brutal or dysfunctional.” Miller, 567 U.S.
at 477. Recognized vulnerabilities include childhood abuse, parental neglect or lack
of supervision, prior exposure to violence, and the juvenile’s susceptibility to
psychological or emotional damage. Id. at 475-79. Defendant’s perception that “he
had a good relationship with both parents” is very different from what is generally
recognized as a “traditional” family relationship. The trial court should have
considered as mitigating factors the family and home environment vulnerabilities
of defendant’s father’s failure to parent, by not living with and never visiting
defendant in prison, and defendant’s mother’s failure to parent, by not preventing
defendant and his sisters from becoming involved in the criminal justice system.
The trial court should have considered these mitigating factors coupled with a
juvenile’s lack of maturity, underdeveloped sense of responsibility, and
vulnerability to peer pressure. Id.; see State v. Seats, 865 N.W.2d 545, 556 (lowa
2015) (citing Miller). Defendant apparently perceived all of this to be normal.

In light of Miller, this evidence indicating a dysfunctional family and home
environment clearly indicates the need for further investigation. The trial court’s
failure to express any consideration of this attendant characteristic of youth renders
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defendant’s de facto life sentence unconstitutional.

4. Record Contains Evidence Supporting Possibility of Rehabilitation

Early in its opinion (supra { 13), the majority recounted that defendant’s PSI
concluded with the following item:

“SPECIAL RESOURCES FOR DEFENDANT:

Presenting before the Court is a 23-year old male convicted of several counts
of First Degree Murder, Aggravated Criminal Sexual Assault and Home
Invasion. He has several violent offense convictions, no employment history
and an admitted substance abuse history. The defendant may benefit from
counseling to control his violent tendencies.” (Emphasis added.)

However, this recommendation is absent from the majority opinion’s analysis. See
supra 1 47-52.

In its discussion of the Miller factors, the majority opinion states: “No single
factor is dispositive.” Supra § 35. This statement is constitutionally incorrect.
Consideration of a juvenile defendant’s capacity for rehabilitation is crucial, if not
dispositive, in the Miller analysis. As the Supreme Court explained in Montgomery:

“Even if a court considers a child’s age before sentencing him or her to a
lifetime in prison, that sentence still violates the Eighth Amendment for a child
whose crime reflects unfortunate yet transient immaturity. [Citation.] Because
Miller determined that sentencing a child to life without parole is excessive for
all but the rare juvenile offender whose crime reflects irreparable corruption
[citation], it rendered life without parole an unconstitutional penalty for a class
of defendants because of their status—that is, juvenile offenders whose crimes
reflect the transient immaturity of youth.” (Internal quotation marks omitted.)
Montgomery, 577 U.S.at __ ,136 S. Ct. at 734.

A life sentence “ “forswears altogether the rehabilitative ideal.” [Citation.] It reflects
‘an irrevocable judgment about [an offender’s] value and place in society,” at odds
with a child’s capacity for change.” Miller, 567 U.S. at 473 (quoting Graham, 560
U.S. at 74). As we instructed in Holman:
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“Under Miller and Montgomery, a juvenile defendant may be sentenced to
life imprisonment without parole, but only if the trial court determines that the
defendant’s conduct showed irretrievable depravity, permanent incorrigibility,
or irreparable corruption beyond the possibility of rehabilitation. The court may
make that decision only after considering the defendant’s youth and its
attendant characteristics.” (Emphases added.) Holman, 2017 IL 120655, Y 46.

At defendant’s original sentencing hearing, the trial court stated that it had
reviewed the PSI. Again, however, nothing in the trial court’s findings indicates
that the court considered this express recommendation from defendant’s own parole
officer that defendant could benefit from available counseling resources. This
recommendation alone indicates that defendant is not irretrievably depraved,
permanently incorrigible, or irreparably corrupt beyond the possibility of
rehabilitation. A determination that defendant had the potential to rehabilitate
would contravene any conclusion that he was permanently incorrigible or
irretrievably depraved and, therefore, would be unconstitutionally at odds with a
de facto life sentence without parole for a juvenile offender. See People v. Murphy,
2019 IL App (4th) 170646, 1 48. Again, the trial court’s failure to expressly
consider this crucial evidence renders its sentencing determination
unconstitutional.

On review, the majority opinion again demonstrates how it is erroneously
skewed away from the constitutional presumption against life sentences for
juveniles. Initially, in its discussion of defendant’s PSI, the majority overlooks that
defendant’s parole officer recommended available counseling services for
defendant. See supra 1 47-52. Further, the majority described the trial court’s
sentencing determination as follows: “From ‘everything’ that the court had seen
and heard in this case, the defendant chose ‘a life of carrying weapons, a life of
showing no respect for human life,” so the court was not uncomfortable imposing
the maximum sentence.” Supra { 50.

Again, the majority overlooks the constitutional principle that defendant’s
supposed “choices” must be presumed to be based on “the transient immaturity of
youth” (Montgomery, 577 U.S. at __, 136 S. Ct. at 734) until those choices are
shown to be based on irretrievable depravity, permanent incorrigibility, or
irreparable corruption. Holman, 2017 IL 120655, { 46.
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The majority opinion notes that defense counsel and the prosecutor mentioned
these considerations in their arguments. However, as the court in Figueroa
observed:

“Most importantly, the trial court did not assess defendant’s prospects for
rehabilitation. It is true that the prosecutor and defense counsel addressed these
points, to varying degrees, in their arguments. But that did not relieve the trial
court of its obligation to “take into account how children are different, and how
those differences counsel against irrevocably sentencing them to a lifetime in
prison,” before sentencing defendant to a de facto life term.” Figueroa, 2020 IL
App (1st) 172390, 1 37 (quoting Miller, 567 U.S. at 480).

Our appellate court has repeatedly held that a trial court’s failure to expressly
consider a juvenile offender’s potential for rehabilitation renders a life sentence
unconstitutional under the eighth amendment and requires a new sentencing
hearing. See People v. Gregory, 2020 IL App (3d) 190261, 11 40-42 (trial court
made no comments from which appellate court could infer finding that the
defendant was beyond the possibility of rehabilitation); People v. Reyes, 2020 IL
App (2d) 180237, § 31 (“the record does not show that the trial court made any
determination that the defendant was beyond rehabilitation or that the defendant’s
conduct reflected permanent incorrigibility”); Paige, 2020 IL App (1st) 161563,
11 39-40 (where evidence was presented on potential for the defendant’s
rehabilitation and where trial court focused on brutality of crime, “with no
corresponding consideration given to defendant’s opportunity for rehabilitation, the
imposition of a life sentence on a juvenile defendant was unconstitutional”); People
v. Thornton, 2020 IL App (1st) 170677, 1 25 (because trial court failed to “consider
the defendant’s rehabilitative potential,” appellate court “must conclude that the
defendant’s sentence violates the eighth amendment, and *** vacate that sentence
as unconstitutional™).

The trial court’s failure to consider this crucial factor renders defendant’s 130-
year de facto life sentence unconstitutional and is dispositive of this appeal. The
majority opinion’s analysis of eighth amendment juvenile sentencing jurisprudence
is constitutionally erroneous.

I11. CONCLUSION
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There is no question that juvenile offenders who commit heinous murders
deserve severe punishment. However, we cannot lose sight of the fact that juveniles
are different from adults due to a juvenile’s lack of maturity, underdeveloped sense
of responsibility, vulnerability to peer pressure, and the less fixed nature of the
juvenile’s character. Miller, 567 U.S. at 471-73. Notwithstanding a juvenile
defendant’s diminished responsibility and greater capacity for reform that
ordinarily distinguishes juveniles from adults, the question a trial court must answer
at the time of sentencing is whether the juvenile is so irretrievably depraved,
permanently incorrigible, or irreparably corrupt as to be beyond the possibility of
rehabilitation and thus unfit ever to reenter society. Montgomery, 577 U.S. at __,
136 S. Ct. at 734; Miller, 567 U.S. at 479-80; see Buffer, 2019 IL 122327, 21
(quoting Miller, 567 U.S. at 479-80); Holman, 2017 IL 120655, { 36 (same); Batts,
163 A.3d at 439 (same); Seats, 865 N.W.2d at 558.

The trial court did not come close to satisfying the United States Supreme
Court’s eighth amendment requirements for sentencing juvenile offenders or the
Illinois Constitution’s requirement that penalties be determined with the objective
of restoring the offender to useful citizenship. Ill. Const. 1970, art. I, § 11.

I note that defendant’s sentencing hearing, held in 2002, predated the United
States Supreme Court’s decisions in Miller (2012) and Montgomery (2016), and
this court’s decisions in Holman (2017) and Buffer (2019). Therefore, the trial court
did not have the benefit of this eighth amendment jurisprudence. Where sentences
imposed on juvenile defendants fail to comport with Miller and its progeny, this
court and our appellate court have not hesitated to vacate the unconstitutional
sentences and remand the cases for resentencing. See, e.g., Buffer, 2019 IL 122327,
147; Reyes, 2016 IL 119271, 1 12; Figueroa, 2020 IL App (1st) 172390, | 39;
Gregory, 2020 IL App (3d) 190261, | 42; Paige, 2020 IL App (1st) 161563, | 40;
Thornton, 2020 IL App (1st) 170677, 1 26; People v. Smolley, 2018 IL App (3d)
150577, § 22; People v. Craighead, 2015 IL App (5th) 140468, 1 19; People v.
Luciano, 2013 IL App (2d) 110792, 11 62-63. | conclude that the appellate court
correctly followed the aforementioned cases.

The majority errs in holding that defendant’s discretionary de facto life
sentence of 130 years’ imprisonment “passes constitutional muster.” Supra 52. |
would hold that defendant satisfies the prejudice requirement for filing a successive
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postconviction petition. Therefore, 1 would affirm the judgment of the appellate
court, which correctly reversed the denial of defendant’s motion for leave to file a
successive postconviction petition and remanded the case to the trial court for

resentencing.

105 Accordingly, | respectfully dissent.
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OFEINION

in 2002, defendant Ashantl Lushy was convicted ol first degres murdes,
aggravated criminal sexual assaull. and home invasion and sentenced to 130 years’
imprisonment. Thongh he was 23 years old al the time of the tria! und the sentencing
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hearing, he was only 14 years obd at the time of the offenses. Afier ansuccessiul
direct appeal and postconviction proceedings, he filed a motion ivr feave to filc a
successive posteonwiction petition, asserting that his sentencing hearing was
constimtionally inadequate under Miller v, 4labama, 567 U5, 460 (2012). The
eircuit court of Will County denied that motion, bul the appellate court reversed
and remanded for a new serllencing hearing. For the reasons that follow, we reverse
{he appellate court’s deciston and affirm the wial court’s decision.

BACKGROUND

Iz 1993, Jennifer Happ moved to Jolict to teach third grade at a public
elementiary schoal. A vear Jaler, she purchased a condomininm on the city’s west
side, where she lived umill 1996,

Tust belore ¥ p.m. on Tebruary 8, 1996, Happ spoke on the telephone with her
coworker and friend, Kelly Nesheim, about a trip together o Towa over the
{oliowing sweckend. Around 2:30 p.mn. Happ's neighbers heard a gunshol from her
bome, One of ibe neighbors telephoned Happ, bat she did not answer, Aller Happ
did nen avmive al school the next day, her teaching partner and friend, Trudy Bajt,
asked her husband Steve Bait, a Joliet Police Depactinent detective, to visil Happ's
condominium to check on her. When Detective Bajt arrived at the condominium,
the exterior and interior garags doors were open. Inside, a Kitchen drawer was cpen,
and the bedroom dresser was ransacked. Detective Bajt catled the dispatcher and
requested hackup. He then reentered the condormimiurn and found [app lying dead
on her couch. A subssquent medical examinalion revealed that she had been
superficially incised across her neck and sexually assaulied while alive. She died
from a hard-contaci, execution-iype gunshot wound to her forehead. Although
police found fresh footprinis in ihe mud outside app’s condominium feading
toward nearky apartments, their mvesiigation failed to identify the killer.

I'ive years later, the case broke. i carly 2001, DeWayne Wilhams sent a lotier
to the Joliet Police Department that recountcd a conversalion liwat he and the
defendant had at the Will County jail in 1996 regarding [app's murder. Detectives
interropated the defendani. When they Informed him that the investigation linked
him to Happ's murder, he respomded “oh shit” but denied any knowledge of the
ctime. The police obtainad a search warrant to secure blood and saliva [rom the
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defendant, A forensic seientist with the lineis Srate Police laboratory determined
that bloodstains on a knife found near the couch in Happ's condominiwm matched
her genetic profile. Another forensic sciemtist with the state laboratory Joumd one
female and one male genetic profile in both the vaginal and rectal swabs taken from
[Tapp’s body during her aulopsy. The female profile obviously matched Hupp, the
male profile malched the defendant, He was charged ina 15-count indictment with
first degree murder, aggravated criminal sexual assault, and home invasion,

At trial, Darylyn Phillips, the defendant’s girlfriend in 1996, testified for the
State. Phillips stated that. on a night in early Febraary of that year, hor father drove
her o an apartment where the defendant lived with his mother and two sisters. The
defendant and iwo fHends, Williams and Fabian Carpenter, were watching a
pornographic movie in the living room, Phillips spoke with one of ihe defenaant’s
sigters untll the movie ended. At that time, the delendant wenr to s hedroom and
emereed with a revobver, which he stuck inte the front of his pants. TTe then leit the
apartment with Williams and Carpenter for 30 to 45 mimites. The three of them
returned to the apartment, funming up the slairs around 10 pan According o
Phillips. “They just looked kind of cxcited & Hitle bit” She had never seen the
defendant like that, explaiming that “[kle was just different™ and “{a] Jittle nervous
mayhe ™ The defondant, Williams, and Carpenter went 1o the defendant’s bedroom
and ¢losad the door. Phillips asked them what they were doing, and thoy responded,
“Nothing.” She feft shortly therealier.

The delendant testified on his own behalfl e stated thut on February 8, 15%6,
avound 3:30 puns, he was walking home from a fitend’s house, when he heard o
man and a woman, whom he laier identified as IHapp. yelling from her
comdominium. He never saw the man, but he saw Happ stending in the front door
wearing a T-shirt and apparently nothing else. The defendant stated that she asked
him what he was [ooking at, and he answered that he was looking at her, She asked
him his age, and he answered 18, Mapp purportedly invited the defendint nside.
She oilered him a drink, but he refused. They sat on the couch together, and Happ
swung her legs up and onto the defendant’s Jap. He then realized that she was
wearing underwear. The defendant stated tha he watched teizvision and she read a
book 1or 10 1o 15 minuies, after which she imitiated physical contact.
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The defendant described a shorl period of consensual vaginal inlercourse and
inadvertent anal intcreourse. According o the defendant, Tlapp seid “oh when it
went in the other ptace.” She nushed him away, stood and waltked to the front door,
opcned it, and said “sorry, s a mistake, ii’s been a mistake.” When she old him
io leave, he did. The delendant testitied that e was inside the condominlun for 30
minutes and that be did not have a gun or touch a knile ihere. Happ was alive when
he departed. He had never seen her before and never saw her after, fle returned
liome. where he and Phiilips argued for an hour.

{n eross-cxamination by the State, the defendani siated be was “shoecked by the
whole incident™ with ITapp. though he was “pretty experienced in sex™ at age 10.
He eaplained that he lied about his age to Happ "o try fo gel al ber.” His alm was
0 have a relationship with her “whatever day it comes up™— mayhe not then. but
in the near fulure.” Once inside the condominium, the defendant and Happ did not
converse, He estimated that they had intercoumrse at #6830, almost 7:04, scincthing
tike that maybe™ and that when he left “[i]t couldn’t have been over 7.00.7 He stated
that he deparied Joliet a few days fater and slayed with his unecle in Chicago until
April because he was “involved in a shooting™ unrelated to Happ's murder and did
hOT Want 10 go (o jail. The defendant denied sy knowliedge of Happ's murder until
he spoke to police in 2001

A jury convicted the delfendant on all 15 counls, bul those convictions wers
reduced to three: first degree murder. aggravated sexual assandt, and home invasion,
Beeause he was 16 vears old at the time of the murder, he was not cligtble for the
death penalty, but the State sought an cxtended term ol 80 1o 100 voars because ihe
crimc showed brutal and hwinous behavior indicative ol wanton orucity, See 730
ILCS 5/5-8-1(a){3) (Wesi 2002). The defendant also faced 1erms of 6 to 30 years
[or agpravated criminal sexual assault and 6 to 30 years for home invasion. The
statitory scheme mandated consecutive sentences, but the aggregale sentence could
not execed the maximuim for the twoe most scrious offenses. See 7d § 5-8-4{a).
(e} 2} Fhe defendant™s maxiniwm senience, therefore, was 130 years.

A Wil County probation eiticer and a probation superviser wgether preparcd
a presentence investieation (FSI) report. The report spanned 11 pages, 32 of which
summarized the charpes against the defendamnt and the remainder of which detatled
his background. The defendant was born in Chicago in 1979 and moved o Joliel al
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ape 10, Fle moved back w0 Chicage for a year at age 14 and returned to Joliel
alterwards. The report reforred to another PSI rcport compleied in 1999, which
indicated that the defendant was expelled irom a Chicago high school after with
grade for “gang banging.” He roceived his general cquivalency diploma (GED)
while incarcerated in the Hlinois Youth Center. The defendant had & history of
alcohol, marijuana, and PCP use. He denied any current aicohol or drag use and
claimed that he had completed drug treatment. According te the report, the
defendant had no past or present menisl health treatnient or instiittionalization.

The report stated that “the defendant reportedly etjoys spending time with his
children and famity ” The defendant added that he had a good relationship with his
parenis and that they visited him often in juil, though the officialy lound no record
that the defondant’s father had been there. The defondant had iwo sisters and two
young daughters.

The defendant’s criminal history was extensive. In 1996, he was adjudicated
delinquent for aggravated discharge of a (ireann, incarcerated for nearly 16 montbs,
and refcased on parvie. The report noked that he was disciwrged from parole on
Aprit 14, 1998, and amrested on that date for robbery, 1n 1999, be was convicted of
robbery and sentenced to 48 months” probation, And in 2001, he was cherged with
resisting 2 police officer and given a $250 fine and then charged with spgravaied
battery, Al the time of the reporl, that charge was sl pending. The probaiion
officials concluded the report with this comunent:

“Drasenting hefore the Court is a 23-year-old maie convicted of several counts
of First Degree Murder, Aggravated Criminal Sexual Assanit and Home
Tnvasion. He has several vivlent oftfcase comviclions, no cmpleyineni history
and an admiticd substance abuse history. The delendunt may benefit [rom
counseling Lo control his violent tendencics.”

The State sitached 21 victim himpact statements as an addendum o the report.

At the beginning of the seniencing hearing, the wial judge stated that he had
reviewed the P8I report and asked i the partics had done so. In response to defense
counsel’s objection to the prejudicial number of letters, the tral cowrt stated, “T will
base the decision on the facts ol the casc and not on these leticrs.” The State
supplemenied the report with a 1959 atlempted obstruction of justiee conviction
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where the defendant used the alias Dale Willlams, Defense counsel accepted the
Staje’s represcntations.

Tweo witnesses testified for the Swale at the sentencing hearing. Robert Miller
stated thal he was an inmate at the Will County jail with ihe defendant, who was
awaiting trial in 1his casc. The defendant evroncously accused Miller of “cutting”
in Iine for the telephone and siiunoned him into the gym. When Miller goi there,
e defendant attacked him. Miiter suffered o hroken nosc and & broken oriniad
bong., and he regoired stitches in his lip. Jean Happ, the victim’s mother, also
testified, reading her impact statenent. The defkndant did not present any wilnesses
or offer any evidence al the hearing,

In recommending a sentence, the State asked the court to “look at the
hackground of this individual fov a minote trough the PSi” which included the
defendant’s criminal history. The State allnded t¢ the defendant’s age and
rehublivtative potentiak:

“|Aft 16 vears old this particular defendant hias shown us whet he can do ata
young age. And as vou begin to consider what to do o sentencing, you' ve pot
to cimzider what this suy can do the older he gets and what e mmight deo in the
laster parl ol his life because if the younger part of his lite v an indication of
what Uhis suy’s potential is, this is a dangerous individual and he will continue
to be dangerous well into his senior citiven years.

LI
% Tropy the acts in this case iisell, from the cut mark to the throat, o the
rape, to the muarder, to the testimony. 1o the custody, to the background that tws

gy has, there is nothing here, Judge, in mitigation. That's because he jusi
doesn’t have it in him.”

The Stale urged the court to impose a sentence 1o ensure that the defendant would
never again be reloased.

Dhe(ense counsel simply urged the court W consider the defendant’s age, stuling:

“Certainly vou have to take into consideration what occurred, the nature o Mass
Flapp™s death. | understand that you alse have to take into consideration my
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client’s age. We know thal nobody is the same person forever, We learn that
through our own cxperiences. Wo know good or bad sometimes il gees one
way, sumetinies it poes the other, but L don’t know any of us are the same person
at 17 and then at 27 and ther at 37, 47 or whatever, T just ask you to exercise
FCASOLL, YOUD CONSCIENCe, YOUl expersnce I sciiing an appropriate sentence,
Judge.”

Tn aliocution, the defendunt expressed remorse thut Hapy had died but continued o
maintain his innocence, repeating that she was abive when he lefl the condomininn,
Reyarding his altercation with Miller, the defendant expiained, *T fight, we have
problems.” He admitted that he has “been a lille rough around the edges.™ He
insisied, however, that he was not a kilter or & rapisi, adding that, in the live vears
between her death and his arrest, he was nover accused of killing or raping snyong
clse.

The trzd court ihen staied:

“|'T[his is a case that is a very difticult case [fom the standpoini of the faets
of the injuries and of the method of murder of the victim. it certain—certainly
the defendam’s age is a facior at the very least to the exteni that he is not eligibie
for the imposition of capital punishment based solely bocause of his age,
because bul for his age at under the age of 18, certainly this these are the type
of things, let e pul it that way, that T have scen thar all the attorneys thar are
in this trial have seen as facts that would- that could be considered capital
punishiment activitics.

But I cannol, | cannot ignore the [aet that Miss Happ was terrovized and
sexually assaulied and hamiliated and executed in her own home, and this was
clearly a depraved act by vou, Mr. Lusby. and it shows absolutely nio respoct
for human life. Tt is tronic to me I puess that this Miss Happ was working to
provide a positive influence on children in the area and the area that yot Tived
in and even children ithat were —--would be yours of Your nieces or nephiews or
other family members might have been inituenced positively by this woman,
but vour actions saw {hat didn’t happen.
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So it is very difficult for mc to consider any leniency in this case. Ti s vory
difficult for me to see any factors in mitigation, T have gone through the section
o mitigation. There are no factors in mitigation that apply.

| have gone through the factors in aggravation and thase factors there we
many that apply, and 1 sincerely beliove that the appropriaic sentence is a
sentence thal will sce that this does not occur outside of the Department of
C'orrections again. This is 8 choice that you made at a young age and ! know
that choices, vouthful choices can be—-arc not, you know, sometimes are [sic]
sonietimes in very vory poor judgment, but this is not one thal can be taken
back, und this is not one that can be considered minor, and (s 1s not onc that
can be considered for anvthing but setting your fuhae in the Depariment of
Corrections.

From what I"ve seen heve from evervthing ihat 1 have scen and heard w ths
triut this s a {ife vou chose, a ifc of cairving weapons, 2 lite of showing no
respeet for human Hie, and | am not at all uncomfortable in imposing the
maximum seatence on the murder of 100 yeurs. The conscoutive sentence o
the other two Class X oilenses again the manver and method of this ctme
makes me convinced that it is not for me 1o minimize it in any way. and as i
consequence | will impose an additional consecutive 30 vears on cach of these
ofienses. %0 that is the order of the Court.”

Thus, the cowrt sentenced the defendant to 100 years’ imprisonment on the firs
degrec murder conviction, fotlowed by concurrent I0-vear sentences for aggravated
eriniinal sexual assault and home invasion, totaling 130 years” tmprisonment,

The defendant filed a motion o reconsider, arguing that ihe mat court failed

consider hig age and his potential for rehabilitation. Specificaily, the defendant
insisted thai the court failed “ro adequalely consider the fact that [he} was a minos
at the time of the oifznses™ and further “failfed] to adequately consider his potential
for rehabilitation and remurn o wselld ciivzenship” if provided “appropriate
counseling and divection.” The trial couri demied the motion, stating:

“I |think| these motions are reguired prior o a thorough appetiate review,
T's abways difficult for the Triab Judge becausc you prepare yourself for
sentencing like this, you sit down and you Jook at evervthing, You lock at the
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faw and look at the sentencing Code, because s confusing, and you try o
fashion the sevience appropriate and consisten|t] with the sextencing Code and
appropriate to the lacis. | believe T felt comiortable with my sentence at ihe
inme. 1 believe I followed the Taw as 1 undersiood it and took into account all
ihe factors both ie aggravation and in mitigation that apply herve, $o show the
mdion 1o reconsider sentence presenied and arpued and demed.”

The defendant appealed, arguing that the State committed reversible eeror in
impeaching him with his post-Airandy silence and his refusal 10 provide a blood
sample for wlich a warrant had not been issued and that the plair emor doctrine
excused his fatlure to objcet at trial. See Mirande v Arizone, 384 118, 436 (1966},
1he appellute courl found that the evidence against the defendant was not ciosely
balanced and affinned his convictions and sentences. People v Lusby, 353 TI1. App.
3 1109 (20043 {tablel (unpubtished order under Blinms Sopreme Court Rule 23).
This court denied the deiendant’s pctition for leave 1o appeal. Feaple v, Lushy, 214
fIl. 2d 344 (2005) (able).

In 2003, the defendant ited a pro se postcomviction pention. He claimed that
hie was denied due process when he was required to wear a stun belt inthe presence
of the jury and that he was denied cffcctive assistance ol counse] because his
aitorney did not object 1o the wse of the belt, The triad courl dismissed the
deiendant’s petition. and the appellate court atfirmed that deciston. Peaple v. Lushy,
377 WL App. 3d 1136 (2007} {table) (unpublished order under Thnois Supreme
Court Ruie 25} This court dended the delendant’s petition for leave to appeal.
Penple v. Lushy. 233 111 2d 582 (2009} {tablc).

In 2014, the defendunt (ied a pro sé motion for leave W file a successive
posteonvietion petition, arguing that his de ficto life sentence violaled the eighth
amendment undet AMfifler, See LS, Const., amend. V1L Thc Srare filed an ohjection
tor the delendant™s mction, contending that Milfer did not apply to this case hecause
Miller addressed mandatory life senfences, nol de facio life sentences. Furiher, the
State noted thutl Peaple v Davis, 2014 11 115593, held that Afiller does not apply
w a discretionary lifc sentence. In Jamuary 2005, the frial court denled the
delendant’s motion. He appealed.

A divided appeillate court pane] reversed the tral court’s dectsion. 2008 [T App
(3dy 150189, Relying on Heople v. Helmon, 2007 11 120655, the appellate court
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majority held (hal Miller applies lo discrotionary life senlences, including the
defendant’s de foeio life sentence. 2018 IL App (3d) 150189, 4% 20-21. The
majority then examined whether the defendant met the cause-and-prejudice test tor
Jiling a successive postcomviction petition, The majority held that the defendant
satislied the cause prong hecause Mifler was nol decided unri! seven years after e
filed his initial postconvictiom pention. fd 23 (ciiing Daviy, 2014 IL 115595,
T 42). The majority further held that the defendant satislicd the prejudice prong
because the irial court “did not address |his| age-related charaeleristics™ and ondy
“gave a generalized statement abowt youth and their peor judgment.” £l 19 27-28,
Additionally, thongh the teial court siated that there were no factors in mitigation,
the cowrl did not cxeplicitly stale that it considered the evidence in the FST report,
id T 2R, Because the defondant’s sentence viclated the eighth wmendment under
Miller, the appellate court majority temianded for a new senlencing heating. /d
1 29. In closing, the majority noted that the trial cownt exred in allowing the State o
fitc an objection 1y ithe defondant’s motion for lcave to fle a successive
posteconviction petition. fd 4 33.

Presiding Justice Carter dissented, [Te belteved that the defendant (ailed to
cstabdish prejudice under the cause-and-prejudice test because the nal court’s
comments demonstrated that it considered defendunt’s youth and its aiiendant
characteristics at the sentencing biearing and again al the hearing on the defendant’s
motion to reconsider. o ¥ 40 {Carter, P.J., dissenting).

This cowrt allowed the Slate’s petition for leave o appeal. See LL 5. (L R
315{a) {eff. July 1, 2018}, We also allowed the Children and Family Justice Center
and the Juvenile Law Center i file an amicus curige et in support ol the
defendant’s position. See T 8. Ct. R, 345(a) (eff. Sept. 20, 2010

ANALYEIS

Under the Post-Conviction Hearing Act (Act), 8 eriminal defendant may assert
that “in the procesdings which resulted in his or her conviction there was a
substantial denial of his or her vights under the Constituiion of ihe United States or
of the State of [linois or bolk.” 725 ILCS 5/122-1{a) 1) 1 West 2010 4). The Act itself
comemplates the filing of a single petition: “Any claim of subsiantia! denial of
constiturional rights not raised in the original or an amended pelition 1w waived.”

- 10 -
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fd 8 122-3; see People v. Baniel, 379 T, App. 3d 748, 74% (2008) (nobng that
waiver i the conlext of postconviction petiions 1s “better referred 1o as
forfoituee’ ™). Accordingly, a defendant must oblain lcave of court o Hle a
successive petition, 725 ILCS 3/122-1(A {West 2014) (“Only one petition may be
filed by a potitioner under this Ariicle without leave of the courl™). l'o do so, a
defendani must demonstrate cause [or ihe falluee to raise the claim in the inktial
petition and prajudice from that failure, fd. Section 122-1(f) of the Act exaptains thar
a defendant shows “cause by ldentifving an objecuive factor that hmpaded s or her
ability to raise a specific elaim during his or her inflial post-conviction proceedings”
and “prejudice by demonstrating that the claim not raised during his or her initial
post-convictivn proceedings so infecied the triad that the resulting conviction or
sertence violated due process.” Id s sec People v. Pitsondarger, 205 1L 2d 444, 462
(20021 A defendant’s motion Jor leave of court o {ile 4 successive posteonviction
petition should be denfed when ihe defendant’s claims 141l as a matter of law, See
Pecple v Smith, 2014 T 115946, € 35, Our review of such a decision is de nove.
Peaple v. Boiley, 2017 TL 121450, 9 13,

Initially, the State argues that the appellate court ered 1n considering whether
the defendant showed cause and prejudice, rather than remanding the case so the
izl court could decide that Issue without input from the Slate. Relying on Feople
v. Munyon, 2018 1L App (3d) 150344, Peuple v Baller, Z018 11 App (3d) 160163,
and People v Partida, 2018 1L App 13d) 160381, the State asks us 1 hold that the
appeltate courl must reverse and remand (or further leave-to-file proceedings when
the trial court commits a “Heaifer error.”

T Baifev, 2017 1L 121450, € 24, we noted that under section 122-1(1) the tral
cinert must conduet a preliminary and ndependent scicening of the delendant’s
moiicn o ieave wo file a successive posteonvichion petition for facts demonsirating
cause and prejudice. ‘The trial court is capable of deternuning whether the motion
made a4 primu facie showing, so there is “vo reasen for the State to be mvolved.”
Id 923, Aceordingly, we held that “the State showid nol be permitted to participate
at the cause and prejudice stage of successive posteonviction proceedings.” Id T 24
As we did in Baifey, we choose to reach the menis of the defendant’s motton “[ijn
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the interest of judicial economy.” fd * 42,7 The State helped to create the emor of
which it complains, and it should not benefit from thal by fereing the defendanl Lo
restart the process of adjudicating his Mifler claim. See Holman, 2017 IL 120655,
422, Going forward, we advise the Statc to refrain from mserting itself info
procesdings where we have clearly stuted that it has no role. We now turn to the
contral issue ol this case-—whather the defendant has shown cause and prejudice
such that the trial court should have granted leave 1o file a successive postconviction
petition.

The State concedes that the defendant’s pleadings made a primy fucie showing
of cause. See Davis, 2104 [L 115595, 942 (“Mifler’s new subsiantive tule
cotstitutes “cause’ because it was not available earlier wo counsel™). Regarding
prejudice, the State apgues thar the defendant’s sendencing heating complied with
Mifler. According to the Slate, Miller docs not requite a treal court 1o use “magic
words™ before sentencing u juvenite defondant to life impnsonment. Rather, 477 fer
emily requires a trial court to consider “youth~reiated factors.” The State insists that
the irial court considered those laeiors i this case.

The defendant disagrees. Fohoing thic appetlate court maiority, the defendant
asserls that the trial court made only a pgoneralized statewent about the poor
judgment of adolescents, The defendant acknowledges that the court veferred 1o his
age in noting his incligibility for the death penalty, but he insisiy that the court
congidered “zhmost no information™ about him “as a vnique, ndividual human
being with unigue, individnal thoughts and leelings.” Lnstead, the court locised on
flapp and the civeumstances of her death. Relbving on Miller. the defendani contends
that “even a horilic offense says nothing aboul the offender’s capacity—-or lack of
capacity— b rehabilitation.” While no “magic words™ are required, the vial court
must consider the delendant’s vouth and its ailendant circumstances in mitigalon.
The defendmmn argues that the tnal court did not do so.

The televani legal principles are familiar, The United States Constitulion
prohibits “cruet snd wnosual punishments” 1S, Const, amend. VIIT Thal

“The appeibale court is ot foreclosed from adopting that approach. AMeetzon, Balfer, und Furtida
incomrectly held the only remedy for a Saifey error is a remand. See Peogele v Cosway, 2019 1L App
(2d} 17096, § 23 (Bailer *** indicates that. at leasl in some cases, considerations of judicial
ecommy militaie against remand to the wial eourt™ ) second Peopde v Dafis, 20209 11 App (s}
180267 Peaple v, Cuffer, 2000 LU App (3d) 160427, Peapls v Ames, 2019 TL Apn (dthy 170565,
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prohibition includes noi only inhercntly barbarie penaltics but also disproportionate
ones. Grahem v Plovida, 560 118, 48, 539 (2010). Under the eighth amendment,
sentences must be “gradusted and proportioned™ 1o the offender and the offense,
Davis, 2014 1. 113395, 4 18 (¢iung Roper v. Simmorny, 343 LS, 531, 360 (2003},
“When the offender is a juvenile and the effense is serious, there is a genuine risk
of disproportionate punishment.” Hofman, 2017 IL 120653, 4 33. Consequenily,
the United States Supreme Court has advised that “children arc constituiionally
dilfercnt from adults {or purposes of sentencing.” Afifler, 567 118, at 471, The
Court outlawed capital sentences for juveniles who commit murder in Xoper and
capital sentences for juveniles who commit nonhomicide offenses in Grabam. And
in Aifter, the Court barred maandatory life sentences for juveniles who commit
murder,

The constitational flaw with mandatory 1ife senicnoes is theiy mundatoriness.
“By removing youth from the balance,” statutes imposing such sentences prohibir
a trigl courl from “assessing whether the law’s harshest torm of impnsonmicat
proportionately punishes a juvenile offender.” Jd ab 474 A couri “misses 100

ueh™ 1§ it cannot consider the halkmark features of youth, Jd ar 477, Stawed
differently, a court docs not miss oo much if it can and docs consider those features,
See id at 489 (stating that s sentencer “must have the opperiunity to consider
mitigating circimsiances before imposing the harshesi possible penally for
juveniles™. Thus, Milfer did not foreclose the possibility of diseretionary lile
sontences for juveniles. lnstead, the Courl mandated s “cenain process—
comsidering an offender’s vouth and attendani characteristics™ before a trial court
may impose such a senience. /4. at 483, Ay the Court restated i Mantgomery v,
Lowisiana, 577708, L1368 CL 718, 735 (2016}, “A hearing where “youth
and its atrendant characieristics’ are considered as scintencing faclors 15 BCCCssary
10 scparate those juveniles who may be sentenced 1o life without paroie from those
who may not” (quoting Milfer, 567 U.S. at 465).°

TThy parties apree fhat there are no “inagic words.” Indeed, Lhe Court has observed that e
Jid pot require irial courts to make g inding of Tact regarding a child' s memmigibilicy.” Adonrgomary.
ATTUNSE A L1368 O ar 735, On March 9, 2020, the United States Supreine Comr granfad &
certinrari penicn in Jones ¥, Mississippi, No. 18-1239, to deside “pw hether the Eiglith Amendmanl
requites Lhe sentencing autherity to make a finding that a juvenile is permanently mearrigihie hofore
imposing a sentence of 1ife withoui parote.” Question Presepted, fones v. Mississippd, do. 18-1259



4 34 The Meontgomery Court did not specify which characieristics attend youth, but
this coutt did so in Hebnan. There, we explained the conacction between thosc
characteristics—the so-called Miller factors—und incorrigibility:

“Linder Miller and Monrgomery, a juvenile delendant may be sentenced to
Jitk imprisonment without parole, but only if the irial court determines (hat the
defendant’s conducr showed ivetrievable depravity, permarient incorrigibility,
or irreparable comruption beyvond the possibility of rchabilitation. The court may
make that decision only after considering the defendunt’s vouth and its
attendant characieristics. Those characieristics include, bul are not limited o,
the following factors: (1) the juvenile defendant’s chronological age at the tine
of the offense and any evidence of his pariicular immaturity, impetuosiey, and
failurc 1o appreciate risks ad conscquences; (23 the juvenile defendant’s amily
and home environment; (3) the juvenile defendant’s degree of parlicipanon in
the homicide and any evidence of familial or peer prossurcs thet may have
atfected himy; (4} the juvenile defendant’s incompetence, including his inability
to deal with police officers or prosccutors and bis incapacity to assist his own
atiorneys; and (3)the juvenile defendant’s prespects for rchabilitation.™
Hodmesr, 2017 [L 1206335, 9 46.

See alse People v, Reves, 2016 T LE9271, 4 9 iper curicon) (stating thar a juvenile
defendant may not receive a de focto lile sentence “without fivst considering in
miligation his youth, mmaturity, and poicntial for rehabililation™); People v
Buffer, 201917, 122327, 9 27 (stating that, to peevail ona Willer clam, “a defendart
sentenced lor an offonse commilled while a juvenile waust show thar (13 the
efendant was subicet to a life sentence. wandatory or discretionary, natural or
de focto, and (2) the sentencing court failed to consider youth und its attendant
charactenstics 1 miposing the sentence™ ).

133 Additionalty, the Uostgomery Court held that Miller applied reiroactively
(Monteomery, STTUS at 136 8, CL. a1 736) but did not describe ow. That is,
the Court offered no guidance about how to determing whether a semtencing hearing
Leld before Miller was decided nonetheiess comported with He requirements,

(.5 Muar. 9. 2020, https/rwww supremecourteoy/ge' 1 E-0125%qp.pdf Ihttpsponna.ce/3E007-
AV2T]. Tomes v, Mississippi, therefore, will provide the Coust with an opportunity o do what i did
not do i Milfar.

- 14 -
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Again, this court did so in Holman. We stated that the inquiry looks back to the trat
and ihe semencing hearing 1o determine whether the trial court at ihat ame
considered evidence and argument retated o the Miller tactors. Holman, 2007 11
120655, % 47 (“In Tevisiting a juvenile delendant’s life withuwt pasole sentence the
only evidence thal matters is evidence of the defendant’s youth and its attendani
characteristics al the ime of scntencing.™). No single factor is dispositive. Ratier,
we roview the proceedings Lo ensure thet the wial couwrt made an informed decision
based on the totality of the circomstances that the defendant was incorrigible and a
Jife sentence was appropridte.

Eor cach of the Miller factors listed in Hodmen, here is what the 1nal court in
this case heard and considered.

1. The Defendant’s Chremalogical Age a1 the Time of the
)ffcnse and Any Fvidence of His Particelar Immatority,
Tmpetuosity, and Failure 1o Appreciate Risks and Consequences

The defendant was 16 when he murdered 1lapp. Phillips, s girlfriend at the
time, testilied that he left his mother™s apartmert on the night of the offenses
carrying a revolver in the waist of his pants. He returred in a slightly excited o
nervons state. The defendant testified (hat he lied about his age 1o Happ in order to
imprave his chances 1o have a sexual relationship with her. [Te added that at the
ritne he was already expericnced in such matiers. The defendant admitted that days
after Tlapp was killed he fled Joliet for Chivago, wheic he stayed with a relative for
several months, o avold being incarcerated for an unrelated shooting.

The irial court reviewed the PSI report, which outlined the charges against the
defendant and noted that e had nothing w add when asked aboul them. At
sentencing, both the State and the defense mghlighted the defendant’s age at the
time ofthe office. The tnal court commented thal the delendarst’s age was “a factor”
in that he was not eligible lor the death penalty, despite the facts of the case. The
court acknowledged that the defendant commitied the oflenses at a young age and
that “youthful choices can be **% in very very poor judgment,” The court, however,
concluded that the defendant™s conduct ceuld noi he taken back or considered
minor.
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2. The Defendant’s Family and Ilome Fivironment

At trial, the evidence showed tha the defendant lived with his mother and two
sisters in a Joliet apariment. According (v the PS) report, he moved to Chicago
during high school but was expelled afler fenth grade for “gang banging” and
moved back to Joliet. The defendant stated that he enjoyed speudiﬁg tire with lis
family, The defendant Farther stated that he had a good relationship with both
parents and they visited him in jal.

r

3. The Defendant’s Degree of Participation in the Homicide
anc Any Evidence of Familial or Peer Pressures
That Muay Have Affected thm

Phillips testificd that the defondant, Williams, and Carpenter lefl the
defendant’s mother’s apartmenl shortly before Liapp was killed and returned shortly
thereafier, There was no evidence presonted al sl that anyone except the
defendant was responsible for her murder. And there was no cvidence that peer
pressure fed him to kill hov, Apain, the PSIT report showed that the dofendant was
expelicd from a Chicago high school for “gang banging,” bui nothing i the record
sugpests that the oflenses were pang related. The defendant repertedy had a good
relaticnship with s lamily,

4. The Defendant’s [ncompeience, including [Tis inability
to Deal With Police Qfficers or Prosceutors and
105 Incapacity to Assist His Own Attorneys

‘There was no evidence presented av irlal reparding the defendant’s
incompetence., His testimony was clear, and bis defense was vigorous. 'The
defendant completed his GED while incarceraled as a juvenile. The P8I report
indicated that he had a history of aleohol, marijuana, and PCP use, bul he denicd
any current use and claimed to have conipleled drug treatment. The report did not
mentton any past or present mental health lreatment or institutionahivation,
According to the probation eilicials, the defendant may benefir from counseling 1o
control hus violent tendancies,

- 16 -
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5, The Delendant™s Prospects for Rehabibitation

The PSE report detailed the defendant’s criminal history, which included a
delingquency adiudication for aggravaled discharge of a firearm, an adul conviction
for robbery, an adult misdemeanor comviction for resisting a police officer, and an
aguravaied battery charge for an inctdent that occwred o the Will County jail,
while he was awaiting trial in this case. The defendant also bad an aiempted
obstruction of justice conviction under an alias.

At the seniencing hearing, Miller testified that, whiic he and ihe defendant were
hoth incarcerated, the defendant attacked him in & dispute over the telephone, Milier
suffered a broken nose and a broken orbital bone and required stitches in Jus hip.
The defendant did not present any witnesses of offer any evidence at the hearing,
He testified in allocution, expressing remorse that Happ had dicd, but centinued 1o
mainlain his innocence. He miormed ihe court that he wae “rough around the
adges™ but, in the five years helween her death and his arest, hie was never aceused
ol murdering or raping anyong else.

Acenrding to the State, “the vounger part of his life 1s an indication of what this
guy's polential is, this is a dangerous individual and he wilt continuc to be
dangerous well into his semior cilizen years.”™ Lhe Staie coniended that the
delendant had no rehabilitative potential --#he just doesn’t have it him.” Defonse
counsel asked the court to consider the defendant’s age and the fact that peopic
learn through expericnes, According 0 delense counsel, no one remairs the same
eom age 17 1o age 47,

Thersalier, the court calted fapp’s murder “cleariy a depraved act” thai showed
“absolutely no respect for human life.” The couri [l that it was difficuli to consder
any lenjency in this casc. Lhe court found vo statalory factors in mitigation applied
but that many statutory factors in aggravation did apply. Lrom “everything” ihal the
court had seen and heard in this case, the delendam chose “a life of camrymng
weapons, a fife of showing no respect for human life,” so the court was pot
uncomioriable mposing the maximuim sentence,

The detendant’s motion to reconsider senlence agam broupht his age and
rehabilitalive polential to the trial conrt’s aflention. In ruhng on the motion. the
court retleraled that it was camfortable with the delendant’s sentence. The court

17 -



staied that it looked at “everyihing,” including the Cede of Corrections, and that i
took into account ail the staluiory factors in gggravalion and mitigation m
fashioning a sentence appropriate o the facts.

The defendant had every opporiunity Lo present mitigating evidenee bt chose
not to offer any. Sce Holman, 2017 T1. 120653, % 49 (citing Wontgomery, 377 U5,
at 136 8. Cl al 736); sec also People v Crofi, 2018 1L App (15t} 150043, ¢ 35
'The trial court presided over the case from beginning to cnd and considercd the
defendant’s vouih and its attendant characteristics before concluding (hat bis future
should be spent in prison. The defendant’s de faciv discrctionary lile sentence
passes constitutional muster under Miller. Accordingly, the defendant bus not
shown prejudice under section 122-2(1).

CONCLUSION

For the reasons that we have stated, we reverse the appeliate court’s judgment
and affirm the trial court’s decision to deny the defendant’s motion for leave o ile
4 successive posteonviction pelibion.

Appeliate court judgment reversod.

Cirenit court judgment adfirmed.

JUSTICE NEVILLE, dissenling:

Following a jury trial in the circuit court of ‘Will County, delendans, Ashanti
Tushy, was convicted of first degree murder, apgravated criminal sexual assault,
and home invasion. Defendant was 16 years old at the thime ol the offenscs. Lhe
ttial court sentenced defendunt 1o a discretionary de facto life sentence of 130 years’
imprisonment. Defendant subsequenily filed a motion for leave (o il a successive
petition for reficf pursuant to the Post-Conviction Hearing Act (725 LS 3/122-]
er ve. (West 20145}, Defendant asserled that his de facro life senlence violated the
eighil amendment to the United Slates Constitution (LS. Const., amerad. VII}
becanse the tal court did not consider his voutly and attendant charactenistics ag
directed by Miller v Alabama, 567 178, 460 {2012). The appellate courl correctly
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remanded the case to the irial court for reseniencing. 2018 IL App (3d) 150189,

629,

However, my calleagues in the majority now hold that defendant’s de firfo lile
sentence ol 130 vears “passes comstitutional muster”™ wnder Mifler. Supra § 52.
Accordingly, they hold that delevdant has not demonstrated the requisite prejudice
to file 4 successive postconviction petition. Sugwra § 52, Trespectfully disagree.

The majority opinion overlooks the essential priveipie of cighth amendment
juvenile senlencing jurisprudence that a de facfo lile sentonce for a juvemle
affender is rare and uneommon. Also. T disagroe with the mgjority’s applicaticn of
catablished elghth wmendment principles 1o the facts prosenred in this case. 1 would
hoid that defendam’s 130-vear sentence violales the cighth amendment and would
remand the case 1o the trial court for a new sentencing hearing. Accordingly, |
respectiislly disseunt,

L POSTCONVICTION PROCEDURAL BACKGROUND

The majority correctly sels out the procedural posture of this case. Defendant is
required to satisfy the “cause and prejudice” test to file a successive posiconviction
petition, 725 ILCS 57122-1(1) { West 2014); People v. Piisonbarger, 205 TN 2d 444,
462 {20021, To establish “cause,” a defendan musl show some objective [actor
extornal to the defense that impeded his or her abilily 40 raise the clainy i the inttial
postconviction proceeding, Pitsonbarger, 205 N 2d at 4600 To eslublish
“prejudice,” the defendant must show that the claimed constitutional error so
infected ihe proceeding that the resulting conviction or sentence violated due
process, fi at 464,

Befpre this court, the State correcily concedes thai delendant cstablished
“cause.” Defendant could noi have raised his Miffer c¢laim in his initial
posteonviclion petition because il predaled Midler. Supra § 23 (ciling People v
Depviv, 2014 [L 115595, 9 42),

The appellate court found that delendant was prejudiced because the teial court
did not consider defendant’s youth and atlendant characteristics hefure senteneing
him 1o de facio life imprisonment. 2018 IL App (3d} 150189, 9 28. Howcver, the
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majority concludes that the trial court “considersd the detendant’s youth and 11s
attendsnt characteristics before concluding that his {wlure should be spent
prison.” Supra 32,

Lor the following reasons, I conclude that defendant’s 130-year de facto lite
seitenee violates the eighth amendment. Therefore, § would hold that dofendant
satistics the prejudice requirement for filing a successive postconviclion petition.

1. EIGH H AMERDAWENT ANALYSIS

| agree with the majority that “[tlhe retevant legal principles are familiar”
Supra ¢ 32, Ilowever, the majority’s analysis necessitates a review of etghth
amendment juvenile sentencing jurisprudence.

A. Foundational Princmples

The United States Constitution probibits “cruel and wnsual ponishmenis™ (LS.
Const., amend. VI and applies to the states through the fourtcenth amendment
(1.5, Const., amend. XIV). Roper v Simmons, 343 TS, 351, 560 {2005). “Inkerent
in that probibition is fhe concept of preporticnality. {Ciation] Crirmnal
punishment should be "graduated and proportioned to both the offender and the
offense.” © Peaple v. Holmers, 2007 1L 120635, ¥ 33 {quoting devis, 2014 1L
113395, 7 18); accord People v. Buffer, 2019 IL 122327, % 15, *When the offender
is 1 juvenile and the offense i serious, there is a genuipe risk of dizproportiongie
punishment. *** }1lhe United Stales Supreme Cowrt addressed that risk and
unniislakably instrncted that vouth matters in scatencing™ Holmean, 2017 1L
120655, 933, The Court has held that the eighth amendment pruhibits capiral
sentences for juveniles who commil murder {Roper, 543 108 at 378-79),
mandatory e senlences for juveniles who cormmit nonbomicide offenses {Grasam
v, Floride, 56018, 48, §2 (2010)), and mundalory life sentences for uventies who
commit murder {Mifier, 567 U8, at 489). Sec fodman, 2017 T 120635, % 33,
Buffer, 201911, 122327, ¢ 16, Further, this court has applicd the principles in these
United States Supreme Court decisions o mandaiory de fucte life sentences for

juveniles (People v Reyes, 2016 1L 119271, 9 9) and discretionary sentences of lile

without parele for juvemles {Hfodman, 2017 T 120655, 9 40}

T



7 “Roper, Craham, and Miller established that ‘chiidren arc constiluliomaily
different from adults for purposes ol senieneing.” ™ Buyffer, 20M9 (L 122327, % 10
(quoting Miller, 567 1.8, at 471). We have summarized the three significant
characteristics of juvenile offenders recognized by the Supreme Cowt as foliows:

“Hiirat, juveniles are more immature and irresponsible than adulls. jClraticn. ]
Sccond, fuvenilss are more vulnerable 10 negative infiuences and pressures
from family and peers than adudts. [Citation.] And third, juveniles arc maic
malicable than adults— their characters ave less fixed and their mulleasance iz
fess indicative of irmetrievable depravity, [Citation.| Those differenices lessen
juveniles” moral culpability and cnhance their prospeets for reform.” Holman,
AT L §20655, Y 35 (citing Milier, 567 LS. 8§ 471-72),

Gretduem, Roger, and Mifler teach that, in imposing the State’s harshest penalties, a
sentencing couet misses too much iUt treats every clwld as an adult. Mifler, 567
11.8. at 477, Indeed, the Supreme Cowrt ook pains o emphasize ifs 1easoming s
foltows:

“To recap: Mandatory 1ife without parole for a juvenile precludes consideration
of his chronological age and its halhmark featurcs—among them, immarzity,
impeteosily, and failure to appreciale risks and consequences. [Lpeevents taking
inte account the family and hewe enviroiunent that suirounds him -and from
which he cannot usnally exiricale himscif--nge matier bow Dbrutal or
dysfunctiomai, It neglects the circumstances of the homicide ¢lYense, including
the extent of his participation in the conduct and the way larmilial and pees
pressures may have affecied him. Tndeed, it ignozes that ke might have been
charged and convicted of a lesser offense i vt for Incompetencies associated
with youth—{or exarapic, his inability to deal with police otficers or
prosecutors {including on a plea agreement) or his mcapacity to assist his own
attorneys. JCitations.] And finally, this mandatory punishment disregards the
possibility of rehgbilitation cven when the circumsiances most suggest 1.7 Jd
at 477-78.

Sec Buffer, 201911, 122327, € 19 (citing Miller, 367 U8, a1 477-78); Holman, 2N7
[L 120655, % 37 (same).

€7 The Supreme Courl in Miller declared:
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“We therefore hold that the Righth Amendment firbids a sentencing scheme
that mandates life in prison without possibility of paxole for juvenile offenders.
"Citation.] By making vouth {and afl that accompanies i) irrclovant to
imposition of that harshest prison senlence, such a scheme poses too great a viskc
ol disproportionate punishment.” Miller, 367 LL5. a1 479,

Tn AMiller. the Supreme Cowrt declined to consider whether “the Fighth
Amendment requires a categorical bar on life without parole for juveniles, or at
least for those 14 and vounger.” id However, the Court reasoncd:

“[Given all we have said *** about children’s diminished culpability ard
heightened capacity for change, we think appropriate occasions for semenciny
juveniles 1o the harshest possible penalty will be uncomrron, "Vhat is especially
s0 hecause of the great difficubty **#* of distinguishing at this carly age between
the juvenile offendor whose crime reflects undorlinate ot transient
imimeturily, and the rare juvenile offender whose cnime reilects liveparable
corruption.” | Citations.| Although we do not foreclose a seniencer’s ability o
make that judgment in homicide cases, we require it to take into account how
children are dilTerent, and how those diflevences counsel against trrevocably
sentcneing them o g lietime in prison,” & au 479-80).

Soe Buffer, 20191122327, ¢ 21 {citing Miller, 567 ULS. at 479-80); Hodman, 2017
IL 120635, § 36 (same).

In Montzomery v, Lowuisiera, 577 L&, . L1365, Cr 718, 734 {2016}
the Suprerie Court clarificd thar Miller established beth & subsiartive and a
procedural requirernent;

“Miler, 1t is true, &id not bar a punishiment for al! juvenile offenders, as the
Court did in Roper or Graham, Miller did bar Tife without parole, however, for
all but the rarest ol juvenile offenders, those whose erimes reflect pevmanem
incorrigibility. For that reason, Adilfer is 1o less substantive than are Roper and
Groham. Belore Mifler, every juvenile convicled of a homicide offense could
be sentenced 1o Tile without parole. Afier Miffer, it will be the rare juvenile
offender who can receive that same sentence. The only drfference behween
Roper and Graham, on the one hand, and Adiffer, on the other hand, i that Afilier
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drew a line between children whose crimes reflect trangient immatunty and
those rare children whose crimes rellect tsreparable corruption.”™

The Court in Monigomery added: “To be sure, Miller’s holding has a procedural
component. Miller requives a sentencer to consider a juvenile offender’s youth and
attendant characteristics before detempining that life withowt parelc is a
nroportioaate serence,” fd al _, 136 5, Ct. al 734 The Court explamed:

“A hearing where ‘vouth and its attendant characteristics™ are considered as
sentencing  factors is necessary to separate those juveniles who may be
senienced to life withow parole from those who may not. [Chialjon} The
hearing docs not replace bul rather gives effect to Miffer’s substantive holding
that lile without parole is an excessive sentence for clildren whose erimes
reflect transiont immaturity,™ Jl at 136 8. CLoat 735,

—_—

Adiller applies retroactively 1o cases on state court collaterad roview, /d at
136'S, L at 729, 736; Davis, 2014 11 115595, 90 22, 35,

B. Tihe Mayority Opinlon

This survey of cighth amendment juvenile sentencing jutsprudence shows that
this court is indeed familiar with these [bundational prineiples znd theiwr application.
ln the case si bar, however, the majority overlooks and wisapprehends these
constitutional precepts and misapphies them io the facts in the record.

Tirst, completely abscnt from the majority s discussion of the controlling eignih
amendment jurispredence is any referenve o ihe fundamental principle that a
de facto life senience for a juvenile offender is “rare” and “uncommeon.”™
Montgomery, STTULS.at ., 1368 CL at 726, 734, Miller, 567 LS. at 479,
Lhis oversight skews the majority's analysis and contributes to Its constitutionally
crroneous holding.

Second, 1he majority misapprehends lhe trial court’s findings at the sentencing
hearing, which did not address defendant’s youih and attendani charactenistics.
Ihird, the majorily misperceives facts in the record that pertain w defendant’s
family environment. Fourlh, the majority neglects to analyze explicit evidence v
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the record that supports the possibility of defendant’s rehabibitation.

1, De Foacko Life Sentenees Ace Reserved lor
Only Rare Juvemile Offenders

The majority overlooks that the United $rates Supreme Court and this court
have repeatedly declared that life serdences are rescrved for “uncemmon,”™ “rare,”
or “the rarest of” children. Montgomery, 577 U8, at 1536 8. Ch at 729,
T34 Mifler, 567 V1S a1 479 sce Grahanr, 560 1.5 at 73; Hoper, 343 UL5, at 372-
73; fufrer, 2019 T8 122327, € 21; Holman, 2017 TE 120655, 4 37, This repealed
limiting language, grounded in the mitigating faclors oi youth and its atendant
charactoristics, establishes a presumption against imposing a life sentence or ms
funclional cquivalent on a juvenile offender. See Davis v, Sate, 2018 WY 40,7 45,
415 P.3d 666, 681 (collecting casesy; Commomweadth v. Batfs, 163 A3d 410, 452
{Pa. 2017} indced, Holmen recognized this presumplion in setting forta the
Supreme Court’s reliance on youth and its atiendant characlenistics as follows:

“Under Miller and Momigomery, a juvenile defendant may be sentenced to
Wik imprisonment without parole, s ondy i the trial courl determines that the
delendant’s conduet showed hitetnevable depravity. permanent meorrigibility,
av irreparable corruption beyond ihe poasibility of rehabilitaiion. The court may
make hal decizion only gffer considering the defendant’s youth and s
allendani charactenstics. Those characterisbes include, but are vl himited 1o,
the tollowing factors: (1) the juvenile defendant’s chronological age sl the e
of the offense and any cvidenoe of Ms particular immaturity, inpeliosily, and
failure Lo appreciale tisks and consequences; (2} the juvenile defendant’s family
and home environmeni; (3) ihe juvenile defendant’s degree of participation i
the homicide and any evidenee of famiiial or peer pressurcs thar may have
affected him; {(4) the juvenile defendant’s incompetence, including his inability
to deal with police officers or prosecutors and s incapacity to assist his own
attomeys; and {5)ihe juvenile defendant’s prospects for rehabilitation.™
(Cmphases added.) Holman, 2017 1L 120655, © 46 {ctting Miller, 567 LS, at
477-78).

Accordingly, in sentencing a juvenile, the balance of aggravaling and mitigating
factors “must be considered in a different fight, The factors v aggravation and
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mitigation must be [iltered through the fens of youth and the specific propensitics
fhat come with immaturity.™ People v. Johrsos, 202017, App (3d} 130343-R, ¥ 34

MNothing in the trial court’s findings «l delendant’s sentencing hearing indicales
that he trial court applied any presumption against fmposing a fe facto lifc sentence
on z juvenile. Supra 7§ 18-15. This oversight rendered the trial court’s sentencing
decision unconstitutional. Tn addition, the majority’s failure to recognizc the rarity
of de facio life sentences [or juveniles skews its review uway from the
comstitticnal presumption against such sentences.

2. I'rial Court Did ot Explicitly Consider Milfer [actors

Al the beginning of the sentencing hearing, the triaf court expressly staled that
it had reviewed 1he presentence investigation {PST) repont. Further, the mal court
cxpressly rvelevred to defendani’s age twice In the course of its seniencing
determination. First, the court observed that defendant’s age was a facior "o the
cxtent thal he is not cligible for the imposition of capiial punishment.” Second, the
irial court stated:

“This 15 a choice that you made ala young age and T know that choices, youihiud
choices can be.  arc not, you know, somctimes are [vic] s0Mmctines in very very
poor judgment, but this is not one that can be taken back, and this is not one
that can be considored minor, and thig is not one that can be considered liw
anything but seliing vour future in the Department of Correclions.”

The record clearly shows that the trial court did not comsider the aendant
characteristics of defendant’s vouth. & il court’s mere awareness of a juvenile
defendant™s age and consideration of a PST does not show that the court considored
the defendant’s youth and attendant characteristics. Sce People v. Figueroa, 2020
1L App (1st) 172390, 37 {citing People v, Harvey, 2019 IL App (Ist) 153381,
1| 13); Peopie v. Peacock, 2019 [L App (1st) 170308, 1% 23-24,

Turther, T observe that the trial court couniered one of its two explieil refercnces
to defendant’s youlh with a reference to this particular offense. However, tiis
consideration  directly  contravenes  the teachings of elghth  amendment
jurisprudence. The Supremc Cowt emphasized in Afifler that “the distinetive
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atiribures of vouth diminish the penological justifications fov imposing the havshest
senlenices on juvenile ofienders, even whet they commit iernible crimes.” Adifler,
567 U8, at 472, [ndeed, “Afiller’s central intuition [is] thae chiidren who commit
even heinous erimes me capable of chunge ™ Monrgomery, 377118 a0 L 1368,

Ct. at 736,

Lecause the trial court focused on the brufahty of the crime and the need o
protect the public, with no corresponding comsideration given to defendani’s youth
and its attendani characteristics, the imposilion of a life sentence on his juveniic
defendant was unconsiitutional, See Peopde v Paige, 2020 1L App (151} 161363,
Y 40 Barts, 163 A3d al 437 (same): Srore v Rilegy, 110 A3d 1205, 1277 (Conn.
2015} {=ame).

3. Majority Misperceives Evidence of Defendant’s Funyily Environment

Absent from the rial cowrt’s sentoncing determinalion 15 any censideration of
defendant’s family and home environment, Here, in reciiing infoimation from
defendant’s PSL, the majorily mentions that *defendan had two aisters™ and that,
sceording to defendant, “he had s good relationship with hiy parents and that they
visited m often in jail. though the ollicials found no record ihat the defendant’s
luther had been there” Supra § 12, In i3 analysis regarding defendant’s “Family
and Home Environment” (supre 9% 40-41), the majority opinion describes “what
the 1riad court in this case heard and constdered™ Csapra ¥ 363 in total, as follows:

“At trial, the evidence showed that the defendant lived wath his mother and
lwo sisters in a Joliet apariment. According to the PSI reporl, hie moved to
Chicago doring high school but was expelled after tenth grade for “guang
banging’ and woved back to Joliet. The defendant stated that he enjoyed
spending time with his family. The delendant further stated that he had 2 good
relationship with boih parents, and they visited lam in jail.” Supra § 41,

This deseription misperceives lacls in the record. Ln this case, the PST expressiy
reporis thal defendant is the middle child of three siblings. Defendant commiited
his crimes in 1996 at age 16, His older sister commitied theft in 1998 at age 23, and
lis vounger sister committed theft in 199% ai age 17. Defendant's siblings’
nvolvement in criminal activity is evidence thai indicates a dysfunctional home
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chivironment, wlich 15 a recognized nitigating factor againsi impoasing a de facto
life semtence on a juvenile affender, See Miller, 567 U.S. ar 477; Buffer, 2019 [L
122327, € 19; Holmen, 2017 1L 1206355, 137 (both quoting Ailler). Furtlicr, the
PSI reported defendant’s relaiionship with his parents ax follows:

“The defendant stated that he has a good relalionship with both parents and thai
they vistt him often i jail. According to the Will County Adubt Detention
Facility, the defendont's finher is not even listed ay one of fhe defendund s
visitors, and there is no recovd thot he has ever visited, The undersigned officer
way unable to verify the defenduni s parermal relatiomship” (Lmphasis added.)

One of the ways that children are constitutionally dviferent from adults for
purposes of sentencing is that juventles are more vulnerable o negative influences
and pressures (rom family than adulls. Mitler, 367 U.S. at 471 (citing Roper, 543
U8, at 569 Hobwan, 2017 1L 120635, 97 35, 37. ln senfencing 4 juvenile offender,
a trial court must take wto account any inlbrmation in the record regarding “the
family and home environment thar swirounds him - and from which he cannot
usually exiricate himsel{’ - -no matter how brutal or dystuetional.” Mider, 367 ULS,
at 477, Recogrized vuinerabilitics include childhood abuse, parental aeglect or lack
ol supervision, prier exposure to violence, and the juvenile’s susceptibility fo
psychotogical or emotional damage. 14, at 475-75. Defendant’s perception that “he
had a pood relationship with both parents™ is very dilterent from what is genensliy
recognized as a “waditional” family relationship. The trial court shouid have
considered ns mitigating fecivrs the family and home environment vulnersbilities
of defendant’s father's faflure to parent, by not living with and never visiing
defendant in prison, and delendant’s mother's fatlure io parent, by not preventing
defendant and his sisters From becoming invelved in ihe criminal justice system.
The trial cowt should have copsidered these mitigating factors coupled with a
juvenile’s lack of maturity, snderdeveloped scnse of responsibility, and
vulnerability to peer pressure. 7 see State v Sears. 865 NW.2d 543, 556 {lowa
2015 (eiting Miller). Defendant upparently perecived all of this o be normal.

In light of Miller, this evidence mdicating a dysfunctiona! lumily and home
enviromnent clearly indicates the need (or fuither investigation. The irial court’s
lailure to cxpress any coasideration of this attendant characteristic o youth renders
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defendant’s de facte life sentence unconstitutionai.

4. Record Contains Evidence Supporting Possibility of Rehabilitation

Eurly in its opinion (supra % 13), the majority recounted that defendant’s PS[
cencluded wath the following item:

“RPECIAL RESOURCES FOR DEFENDANL:

Presenting boforce the Court is & 23-vear old male convicted of several counts
of Fivst Degrec Murder. Aggravaled Cnminal Sexual Assaull and Home
Tnvasion. He has several violent oflense convictions, no employment history
and an admined sabstance abuse histoiy. The defendant may benefil from
counseling to controd his violent fendencies.” (Fmplasis added. )

IIowever, this reeomimendation 1s absenl {vom the majoriny apinien™s analysis Soe
supra % 47-52.

In Hs discussion of the Mifler factors, the majority opinion states: "No single
factor 7y dispositive.” Supra Y35, This stalemeni i3 constitutionally wcorrect,
Consideration of & juvenile defendant’ s capacity for rehalilitation is crucial, if not
dispositive, in the Miller analysis. As the Supremne Court explained in Monigomery,

“FEven il a courl considers a child’s age before sentencing him or her o a
lifctime in prison, that senienee still viclates the Fighth Amendment for a child
whose crime rellects unloriunate ver transient immaiunity, |Citation.] Because
Miller determined thut sentencing a child to life without parele 15 excessive for
2]l but the rare juvenile oifender whose crimie rellects irreparablic coription
{citation], it rendered lfe wilhout parolc an unconstiturional penally [or a class
of defendants because of their staius - -thar is, juvenile oflenders whose crimes
reflect the transient immaiurily of vouth.” (Internal quotation marks omitted.)
Monteomery, 5TPUS, al 136 5. Ct. at V34,

A life sentence © “furswears altogether the rehabilitative idead.” [Cilation. | It reflects
‘an frrevocable judgment aboul [an offender’s] value and place in society,” at odds
with a child’s capacity for change.™ Milfer, 367 LS, at 473 {gquonng Grafant, 560
1L gt 745 As we instracted in Haolman:

S8 .
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“Uider Méfler and Monigomery, a juvenile defendant may be sentenced to
ik imprisoniment without parole, pur ondv if the trial courl deterrines that the
detendant’s conduct showed irreiricvable depravity, permanent incorrigibility,
or Lireparable corruption bevond fhe passihility of rehabilitation. The court may
make that decision only after considering the defendant’s youih and its
attendant charagleristics.” (Hmphases added) Hodman, 2017 I 120635, 9 40

At defendanl’s original scntencing hearing, the trial court stated thai it had
reviewed the PSJ. Again, however, nothing n the inal cowt’s {indings indicates
that the cowrt considerad Lis express recommendation from defendant’s own parole
afficer that defendant could benefit from avanlable comscling resources. This
recommendation alone indicates thar defendant is mot Brrenfevadly depraved,
permanently incorrigible, or Jrreparably corrupt beyond the possibiliiy of
rehabilitation. A determination that defendant had the poiential to rchabilitate
would contravene any conchusion that he was permanently incorrigible or
frretrievably depraved and, thereivre, would be unconstitutionatly ai odds with &
de taeto ile sentence without parole for a juvenile offender. Sse People v. Murphy.
2019 . App (dthy 170646, §48, Aguin, the trial court™s [wilure W cxpressly
consider (hiy  crucial  evidence venders  its  sentencing  delermination
uneonstitutional.

On review, (he majority opinjon again demonstrates how 1L 38 errencously
skewed away from the constitutional preswmption againsi life semences for
juveniles. Iniifally, in its discussion of defendant’s P, the majority overtooks that
defendant®s parole oificer rccommended available counseling services lor
defendant. Ses supra 7Y 47-32. Further, the magonity described the tnal cownt’s
senteneing determination as follows: “Tirom ‘everything’ that the court had seen
and heard in this case, the defendant chose “a life o) camying weapoas, a lite of
showing no respect for human life,” so the court was notl uncomfortable imposing
the maximmim sentence.” Supra § S0

Apain, the majorily overlooks the constitwtional principle that defendant’s
supposed “choices™ must be presumed to be based on “ihe tansicnt immaturity of
vouth” (Monfgomery, 577 U8 at 136 5. Cr. a1 734) until those choices are
shown to be based on wreirievable depravity, permanent ncerrigibility, or
trreparable corruption. Holman, 2017 1L 120655, % 46,
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The majority opinion notes that defense counsel and the proseculor menticned
these considerations in their armwments. However, as the courl in Flgnerod
obscrved:

“Most importantly, the trial court did nol assess defendant’s prospects lor
rehabilitation. It is true that the prosceutor and delense counscl addressed these
piinls, to varying degrees, in Ltheir arguments. But that did not icliove the wizl
court of it obligation to “take into sccount how children are different, and how
those differcnces counsel against irevocably sentencing them to a lifetime in
prison,” belore sentencing defendant to & de faero life term . Figueroa, 2020 1
App (1st) L72390,% 37 (quoting Mitler, 367 1.5, at 480).

Omr appeliate couri has repeatedly held that a trisd court’s failure o expreessiy
consider 4 juvenile oftender’s potenital lor rehabilitation rendevs y hile sentenes
unconstitutional vnder the cighth amendment and roquires & new seniencing
hearing. See People v Gregory, 2020 TI App (3dy 190261, €9 40-47 {tnil court
made no commenls [tom which appellate court could infer finding that the
defendant was beyvond the possibility of rehaliittation); People v. Reves, 2020 1L
App {2d) 180237, § 31 (“ihe record does nol show that the trial court made any
determination that the defendant was beyvond rehabiliaiion or that the defendant™s
conducet reflected penmanent incorrigibiliny™): Paige, 2020 i1 App (1st) 161563,
10 3940 (where evidence was presented on potential for the defendant’s
rehabilitation and where wrial cowt focused om brutalily of crime. “with no
comesponding consideration given 1o defendant’s opportunily lor renabilitation, the
impasition of a life sentence on a juvenile detendant was unconstitutional ™} Hfeople
v Thoratos, 2020 IL App (1std 170677, 9 25 (bocause trial court fziled o “consider
the delencdant’s rehabilitative potential,” appellate court “must comilude that the
detendant’s senience violares the eighth amendment, and *** vacate thai sentence
as unconstitntonal™).

The trial court’s failure to consider this cracial faceor renders defendant’s 130-
vear de facto life scatence unconstitutiomal and s dispositive of ks appeal. The
majority opinion’ s analysis of eighth amendment juvenile sentencing Jurisprodence
15 constitutionally erreneous,

I CONCT.LUSION
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Thers is no question that juvenile offenders who commit heinous murders
descrve severe punishmenti. However, we cannot lose sight of the [acl that juveniles
are different from adoits dae to a juvenile’s lack of maturity, underdeveloped sense
ol responsibility, vulnerability to peer pressure, and the less fixed nature of the
juvenile’s character. Miller, 567 1LS. at 471-73, Notwithstanding a juvenile
defendant’s diminished respomeibility and greaer capacity for reform thatl
ordinarily distinguishes juveniles from adults, the question a trial court must mswer
at the time of scntencing is whelher the juvenile is so wretticvably depraved,
permranenily incortigible, or irreparably corrupt as to be beyond the possibility of
rehabililation and thus uafit ever to reenter socicty, Momgomery, 377 US, at __
136 S, Ot at 734 Mitler, 567 US. al 479-80); sce Buffer, 20019 18 122327, 2]
{quoting Miller, 367 U.S. at 479-80%: Holman, 2007 IL 120633, § 36 (same); Daits,
163 A3d ar 439 (same); Seady, §65 NUW.2d af 358,

The trial court &id not come close 1o sabislying the United Stales Supreme
Cowt’s cighth mmendment requirements [or sentencing juveniie offenders or the
Mlinois Constitution’s reyuirement that penalties e delermined wilh the objective
of restoring the offender to useful citizenship, T Comst. 1970, art. 1, § 1.

| note that defendant’s senteneing hearing, held in 2002, predaied the Umied
Siates Supreme Court's decistons in Miller (2012) and Momtgomery (20160}, and
this court’s decisions in Folman (2017 and Buffer (2019). Therefore, the iral court
did not have the benefit of this cighth amendment jurtsprudence. Where seniences
tmposcd on juvenile defendants fail o comport with Milier and iis progeny, s
court and our appeilate court have not hesitated 1o vacaie the unconstitutonal
sentences and remand the cases (ot resentencing. See, ey, Buffer, 2019100 122327,
W47 Repes, 2016 I 119271, 12; Figueroa, 2020 1L App (1st) 172300, % 3%
Gregory, 2020 1L App (3d) 190261, § 42: Paige, 2020 IL App (11} 161563, %4
Thornton, 2020 1L App (1st) YTO6TT, 4 26; People v Smolley, 2018 11 App {(3d)
150577, 9 22; People v. Craighead, 2015 1L App (5th) 140468, € 19 People v
Fauciano, 2013 1L App (2d) 110792, 7] 62-63. 1 conclude thal {he appeilate court
correctly fotlowed the aforementioned cases.

The najority crrs in holding that defendant’s discretionary de facto life
senlence of 130 vears’ imprisonment *passcs constiturional muster.” Supra %52, 1
would hold that defendant satisfles the prejudice requirement for filing a successive
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posteonviction pelition. Thercfore, | would affirm the judgment of the appellate
court, which correctly reversed the denial of defendant™s motion for lcave to file a
successive postconviction petition and remanded the case 1w the tnal court for
resentencing,

Accordingly, | respectfully dissent.

SEPARATE QPINION UPON DENIAL OF REIIEARING
JUSTICE NEVILLE, dissenting:

Pefendant filed a petition for rehearing in this case. Defendant requests thal the
majorily reconsider its crroneous holding, Now, a majority of this court has demied
rehearing. T disagree for five reasons. First, the majonty overlooks the eighth
amendment preswmption against ife sentences for juvenile offenders, Seceond, the
trial court failed to apply the Miller Tactors. Third, the majority faits to appiy the
cighth emendment’s presumption of immaturity. Fourily, the majority refuses to
consider the spectfic atlendanl characteristics of defendant®™s youth. Uifth, the
majority precludes delendant from rescntencing under owr current juvenile
sentencing scheme. Also, in light of the majority’s recaleilrance in refusing to
protect defendant’s eighth amendment rights, 1 recommend additional jegisiation,
Therefore, 1 respectfully dissem from the demal of rehearing.

I. BACKGROUND

'Fhe trial court sentenced delendant, who was 16 vears old at the time of the
offenses. to 130 vears' imprisonmeni. The trial court’s five-paragraph sentencing
dotermination, in full, was as Toblows:

“{'¥his is a case that is a very difTicult case from the standpoint ol the lacis
of the injuries and ol the method of murder of the victim, It cerlain—<ertainly
the defendant’s age is 4 {acior al the very least to the extent that he 1s noi eligibie
for the impesition of capiial punishiment bascd solely because of iz age,
because but for his age al under the age of 18, corrainky this—these are the type
of things, let me put it that way, that [ have scen that all the attorneys that sre
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i this trial have seen as lacts that would—that could be considered capital
pumishnient activities.

But [ cannot, § cannot ignore the tact that Miss [app was lerrorized and
sexually ussaulted and humiliated and executed in her own home, and this was
clearly a depraved act by you, Mr. Lusbhy, and 1t shows absolutely no respect
for kuman life, Tl s tronie 1o me | guess that this Miss Happ was working Lo
provide a positive influence on children in he area and the arca that you tived
in and even children that were-—would be yours oF your niecss of nephews or
other family members mighl have been influenced positively by this woman,
bt vour actions saw that didn’t happen.

So it is very ditffeult for me to consider aiy leniency in this case. It is very
difficnlt for me to see any lactors in mitigation. T bave gone through the section
on mitigation. 'Lhere are no factors in mitigation that apply.

I have gone through the Tactors in agpravation and those faclors there are
many that apply, and [ sincerely believe that the appropriate scutcnee is a
senlence that will sce that this does not oceuwr outside of the Depanment of
Corrections again. This is a choice that you made at a young age and T kacw
that choices, vouthfu! cholees can be—are not, you know, someiimes arc
sometimes in very very poor judgmeni, but this is not one that can be laken
back, and this is viot onc that can be considered minor, and this is not one that
can be considered for anything but setting yowr future in the Depanment of
Corrections.

From what I”ve scen bere from everything that | have scen and heard in this
irial this is a lile you chose, a life of carrying weapons, a life of showing no
respect for human life, and | am not at all weomfortable in imposing the
maximum senience on the murder of 108 years. The conscoutive sentence on
the otiter two Class X offenses again the manner and method of this crime
makes me conviniced that it is not for me to minimize il any way, and as a
consequence I will impose an additional conseculive 30 years on cach of these
offenses. So that 13 the ovder of the Court.™

in the course of postconviction proccedings, the appellaie court determined that

the trial zourt did not constder defendant's vouth and atiendani characreristics
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before sentencing him to de facto life imprisonment. Theretfore, the appellate couit
held that delendant’s sentence violated the eighth amendment under Miller 1
Alabama, 567 11.8. 460 (2012}, The appellate court remanded the case 1o the trial
coutt for resentencing. 2008 11 App (3d) 150189, €F 25-29.

The majority held that defendant’s discretionary de fucto life scotence “passes
constitudional nmster.” Swpre 152 As 1 sot forth in my original dissenr, the
majority"s decision was erroneous in scveral respects. The majority failed o
recognize dispositive legal principles (sepra Y 79-81), ignored undisputed facts
s T 87-935), and misapplied the law to the facts (supra §° 82-86, S6-99).
Further, ihe majority took the drastic step of rescinding defendani’s opportunity for
a new seniencing hearing, which the appeliate court had granted {spre * 102].

I ANALYSIS

AL Maiority Faills 1 Recognize Lighth Amendment
Presumption Against Lile Sentences tor Juvenile Offenders

Defendamt argucs that the trial courl {ailed 1o apply any presumplion agaitst
imposing a de focto life sentence on a Juvenile. | agroe.

As [ explained in my original disseni, hle scentonces are reserved for
“uncontmer,” “rare,” or “the rarest of” juvewle offenders. This constitutional
limitation, “grounded in the mitigating faclors of youth and 13 atiendant
characieristics, exablishes a preswmption against inposing a life senlence or s
functional equivalent on a juvenile offender.”™ Supre § 80 (and cases cited therein).
Accordingly, in semencing a juvenile, the trial court must balance the faclors m
apgiavation and mitigation through the lens ol vouth and its attendan
characteristics. Supra § RIL

Tn this case, defendant correctly argues that the trial court failed to apply any
presumnption against imposing a discretionary e ficto 11ie seaicnee on a juvenile,
“This oversiglt rendered the trial court’s sentencing decision unconstitutional™
Supraq §1. Further, as Tmaintained in my original dissent, “complctely absent from
the majortty’s discussion of the controlling cighth amendment jurisprudence is any
reference to the fundamental principle that a de facfo life senience Tor a juvenhic
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offerder is ‘rare’ and ‘uncommon.’ [Citations. | Lhis oversight skews the roajority’s
analvsis and contributes (o its constitulionally crroneous holding.™ Supre 177,
Rehearing should be grunted to allow the majority the oppoTiunity 10 Tecogni«S in
this case the conteolling eighth amendment presumption against imposing a life
sentence for & juvenilc offender and to allow this court to review the trial court’s
lmilure to apply the preswmption in senteneing defendant,

B trial Court Failed to Apply Milfer actoss

Dictondant argues that “the niajority pointed to po instance in the record where
the trial cowrt considercd any specific charactedsiic described by Mifler as
rmligating.” Again, [ muost agree.

Not only did the tmia) cowrt fail to apply any presumpiion against impeang a
discretionary de facro life sentence on a juvenile, but further, the trial court fatled
10 apply any of the Miller factors 1o its senlencing determination. As 1 explamed in
iy ariginal dissent, the wial court mentioned defendunt’s ape only twice i1l the
course o ils scrtencing determination. Furiber, the irial court countered one of
those relerences with a reference to this puriicular offense. “[T ke truth of Adiiler’s
central intuition [is} that children who commii even heinous crimes arc capable of
change.” Monigomery v. Lovisiana, 577 U8, 1368, CL 718, 736 (Z016).
“Pecanse the irtaf court focused on the brutality of the erume and the need to protect
the public, with no corresponding consideration given to defendant’s youth and its
attendant characlcristics. the imposition of a life senience on this juvenite defendant
was unconstitutional.” Supra * 5.

C. Majority Fails to Apply Fighth Amendment Presumption of Immaturity

Defenduant next asscrts that the majority wrongly loeused on his opporimity to
preseni miligating evidence, rather than on whether the trial cowt made the
constitutionally required delermination that defendant was the rare juvenile
offender who s bevond rehabilitation. 1 agres.

At defendant’s scrtencing hearing, the parties relied on the facts of the case and
o sparse PST 1o determine what iraditional statwtory apgravating and mitigating
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faciors applicd. Before this court, the majority recited evidence adduced at wiel and
senisneing that relared to the Miller factors. Supre G 36-49. The majority
coneluded: “Fhe defendant had every opportunity to present miiigating evidence
but chose nol w ofler any.” Swpra § 52,

Again, compietely absent from the megorily s analysis 1s any recogmition that
de facro life sentences [or juvenile offenders are presiomed to be unconstitutional.
Miller barred life sentences “for all but the rarest of juvenile offenders, those whose
crimes refleci permanend incorrigihility, *** Miller drow a line between children
whose crimes reflect transient immaturity and these rare children whose crimes
refleet irreparable corruplion.” Mostgomern, 57718 at L 1365, Croat 734 In
my original disscnt, I quoted [rom Peopde v. Holman, 2017 11. 120635, in which
this courl recognized the presumption against imposing a de facio hifc sentence
aainst 2 juvenile offender as follows:

“Lnder Miller and Mowrigomery, a juventle offender may be scatenced o
Fi'e imprisonment withowt parole, At ealy if the trial court detevmines that the
defendant’s conduet showed irretricvabic depravity, pernanent incorrigibility,
vy irreparahle corruption heyoned the possibility of rehobifitaiion. The court may
make that decision osly affer considering the defendani’s vouwlh and its
atlerdlant characteristics.” ™ (Fmphases in original and added.) Swpra Y 80
{quoting Holmam, 2017 EL 120635, 46},

Again, the majorily failed to presume that defendant’s offenses were based on the
rrgirsient immaturily of youth unil those choiees arc showi to be based oo
irretrievable depravity, permancnt incorrigibibity, or irreparable corruption. Swpra
o d6-47.

In this case, the trial court failed to make any expliot or Implicit findimg ol
incomigibility. This 15 comrary to the eighth amendment jurisprudence of the
United States Supreme Court, which this court has recognized and is bound (o
follow. As T maintained in my original dissent:

“There i4 no question that juvenile ¢ilenders who commit heinous murders
deserve severe punishment. #*¥# [Tlowever.] the question a trial court must
answer at the Ume of sentencing is wheiber the Juvenile is so irretrievibly
depraved, pamumently incoreigible, or irreparably cormupt as to be beyond the
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possibility of rehabilition and thus uniil ever to reenter socieiy.” Supra ) 101
fand cases ciled thercin).

¥ther courts have recognized this constitwtional oblipation. See, e.g . Miller,
367 1.8, at 479 " That Miller deserved severe punistment for killing {the victim |
is hevond question. Bul unce again, a sentencer needed to examine il these
circumsiznces before concluding that life without any possibilily of parole was the
appropriate penalty.’): Dwired Stater v Srfones, 929 F3d 1037, 1065 (9th (.
2019} (“Despite the harm caused by juveniles” crivunal acts, Mifler requires a
senlenciing analvsis that aceounts Lor the characteristics of youth that undermine the
penological justification for lfelong punishment ), People v. Padifia, 2020 IL App
{1st} 172106-1, 4 68 (acknowledging brutal nature of offense, bul recognizing the
constitulional mandate of determining whether the defendani “wus among ‘ihe
rarest of juvenile oifenders *#% whose oimes refleet permarent incorrigibline ™
{quoting Montgomery, ST7 LS, at _ . 136 8. Ct. at 7341y Commooveaith v
Moye, 224 A.33 48, 57 (Pa. Super. 2019} (“pursuant to cstablished Uniled States
Supreme Courl precedent, the ultimate issue here 18 not the nature of e erime
committed, but whether an offender is capable of rehabilitation”™). Stafe v. Sedis,
865 N.W.2d 545, 557 (Towa 2013) {(“the nature of the crimie *** cannot everwhelm
ibe analvsis in the contlexi of juvenile sentencing™).

Miller barred sentences of lifc without parole “for all but the rarest of juvenile
offenders, thuse whose erimes reflect permunent incorrigibliity.” Montgomery, 377
LS at L 136 S, Ctoar 734, Miller and Montgomery mandate that “[a) hearmyg
where youth and iis attendant characteristics are considered ag sentencing faclors 13
necessary to separate those Juveniles who may be senienced o lifc without parcle
from those who may nol.™ {Internal quotation marks ommited. ) fd at -, 13¢5, C,
at 735. However, the majority's decision in this casc allows juventles fike defendant
1 he locked in prison forever, even when zuch juveniles may he capable of
rehabilitation. “Consideration of a juvenile defendant’s capacity lor vehahilitation
i erucial, if not dispositive. in the Miffer analvsis.” Swupra 9 94. Rehearing is
warranicd to enable the majority fo fullill this constitutional obligation.



9128 D). Malority Refuses 1o Consider Specific Attendant
Characteristics ol Detendant’s Yoith

1129 The petition lor rchearing asserts that the majority fatled fo recomeile
defendant’s de facto lile sentence with specifie evidence in the record suggesting
that delendant may be capable of rehabiliiapon. T agree.

“ 136 Defendant agrees with my original disseni that the majorily’s analysis
wverlooked specific evidence o two subjects. First, the majonity failed cven to
mention defendant’s siblings’ mvolvement in eviminal activity, which is cvidence
that indicates a dvsfunctiona] home civironmenl and which is a constiutional
mitigating factor sgainst imposing a de facro life sentence on a juvenile ollender.
Suprg € 87-91. Sccond. completely absont from the analvsis of the majonty
opinion is the clear and plain recommendation from defendunt’s own parole olhicer:
* “rhe defendant say benefit from counseling to contrel his violent fendencies.” ™
{Emphasis onutied. } Supea 0 92-95,

13 I conlinue io maintain that the trial court’s failure to consider these crucial areas
of evidence venders defendant’s de foeto Tile seatence of 130 years” imprisonment
anconstirutional und is dispasitive of this appeal. Supra § 99, Defendant argues that,
by remeving this evidence from Hs constitutional snalysis, “the majority thus
effectively held that a life sentence imposed on & juvenile in Tilinois may be
constitutional, even if evidence suogests the juvenite is not incorrigible.” Rehcaring
is necessary in order to provide an analysis Urat includes these undisputed facts,

1132 E. Majoriiy Precludes Defendant {rom Resentencing
Under Corrent Juvenile Sentencing Statute

9133 In its appellanl’s brief, the Siate conceded: “The State does nol dispute that
defendant’™s 130-vear aggregale senence for erimes commiited as a juvenile 1s the
functional equivatens oi Hle without parole.” The majority fails to recogme that
the IHinois Geperal Assembly, in conformity with cighth amendment juverilc
sentencing jurisprudence, i tending away from the type of de facte hie senience
that the majority instsls on imposing on defendant.
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Foilowing Milfer, the Tlnois Ceneral Assembly signifleantly changed owr
seniencing statutes for delendams under the age of 18 when they cominitted their
olfenses. Trial courts must now approach juvenile senlencing hearings through a
completely different lens, Ffiective January 1, 2016, before any seatence s
imposed, the seniencing court must comsider several “additiomal factors in
mitigation i detesmining the approprisie sentence.™ Sce Pub. Act 99-69, § 10 (cff.
Jan, 1, 2016} {adding 730 ILCS 5/3-4.5-103) This list 15 laken Irom and is
gonsistent with Afiller’s discussion of a juvenile deiendant™s vouth and {ts attendant
characteristics. See People v Buffer, 2019 11 122327, 9§ 36. Also, the Gencral
Assembly has provided that juvenile offenders who are copvicted of livst degres
murder and who are senlenced on or after June 1. 201% {the effective dale ol Public
Act 100-1182), are eligible tor pavole atter 20 vears, unless certain conditions exist.
TINNLCS 53/3-4.5-115(b) (Wesl Supp. 2019},

By offering parole eligibility oaly prospecthvely Lo fulure juvenile offenders,
the legislature has placed a high duty on the Hlisols judictal system o cnsure that
juvenile homicide offenders senienced to life in prison before June 1, 201%, recelve
a [l and adequate hearing regarding ihetr corrigibility af the iime of scotencing,
Ag Tnoed in my original dissend, “defendant’s scntepcing heanng, held in 2002,
predaied the United States Supreme Court’s deeisions in Miller (2012} and
Monrgomery (2616}, and this court’s decisions in fofman (2017) and Buffer
(2019}, Therelore, the rial court did not have the benetit of this eighth amendiment
jurisprudence ™ Supra © 103, Accordingly, s defendant argues in s pelition for
rehearing, i cases such as this, where the delendant is not eligible for parole,
judicial serueiny of hig sentencing hearing must be wmore vigilant, not less.

Rather than sicphy remand this case for 4 new senienciing hearing pursuant to
our new juvenile sentencing statites in conformily with Miller. the majority goes
out of Hs way tw affinn this juvenile offender’s unconsnitutional discretionary
de facro Tife sentence of 130 yvears’ imprisosment. Az the Mesrgomrery Court
explained: “Miller requires a senicncer o consider 1 juvenile offender’s youth and
amtendant characteristics before determining that hife wathowt parole s a
proportionate sentence” Momgomery, 377 U8, ar |, 136 S, Ct. at 734, The
Illincis General Assembly has incorporated this principle in the new juvenile
sentencing stalute, which might afford defendant an opportmnity for a parole
hcaring.

234
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This court and our appeitaws court have recognized this principle by routincly
reversing and remanding juvenile sentences predating Mifler and Monigomery that
do not take into account youth and its attendant characteristics. See supra @ 103
icollecting cases). Indeed, the United States Supreme Courd has vacated juvenile
sentencas imposed after Adiller and remanded for further proceedings. For exampte,
tn fatum v, Arizona, 38008, U137 8 C 11 2016), the Court ordered new
sentencing hearings o live different petitioners, cach of whom Lad been sentenced
to life imprisonment for crimes they commiiled as juveniles. The sentencing
heatings in Toremr took place “after Mifler, and in cach case the courd expressly
assumcd that Mifler was applicable to the sentence that had been tmposed.” Jd. ar
_ 137 8. Ctoat 13 (Alito, 1, dissenting, joined by Thomas, I) in a coneurring
opimiom, Justice Sotomayor acknowledged thal the scntencing courls had
considered the petitioners’ vouwth during senencing. However, “nong of 1he
senlencing judges addressed the question AMilfer and Momigomery reguire a
sentencer 1o ask: whether the petitioner was among the very ‘rarest ot juvenile
otferders. those whaose crimes reflect permanent incormigibihiy.” ™ Ja. at _ |, 137
8. Ct.al 12 (Sotemwayor, J., coneurring) {(quoting Mowmgomery, 577108, at___, 136
S, 01, at 734y, Justice Sotomayor maintained:

“Ti1s clear after Momgomery that the Lighth Amendment vequires more than
mere consideration of a juvenile offendet’s age before the wrpositon of 4
sentence of Hfe without parole. Tt requires that a sentencer decude whether the
juvenile oilender before it is a child “whose crimes reflect transtent immatugity”
or is one ol *(hose rarc children whose erimes refloct ifreparable corruption’ for
whom a Yife without parole sentence may he appropriate. [Montgomery, 577
US at | 136 8. Ctoat 734]. There ix thus a very mearing/ul task for the
fower courts o carry out on remand.” /o at |, 137 8. Ctoai |5

if the Tnited Simes Supreme Court has deemed b nccessary fo vacale juvenile
sentenices imposed afier Miller and remand (ot furiher procesdings, why does ihe
majority refuse Lo do so in this case decided hefore Mitler!

F. Scrtencing Observativn, Most People “Age Cut” of Coime

In violatjon ol Miller and AMonigomery, the majority insists on imposing on
defendant a discretionary de faeto life senence without a hearing where youtn and

T
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s aliendant characteristics are considered o separate those juveililes who may be
senienced o life withouw! parole from those who way not. In light of this
recyleilrance in refusing to protect defendant’s eighth amendment rights, ToBer the
following observations and recommendation for additional legislation.

In Miller, the Court recognized thal “vouth is maore than & chronolagical fact.
ICitation.] Tt is a time of immatarity, irresponsibility, Impetoousness|,| and
tocklcssness, [Cltaiion. | It is a moment and conditton of life when a person may be
most susceptible o influcnee and to psychological damage. [Chialion.] And its
sighature qualities are all ransicnt.” {Internal quotation marks omitied. ) Miller, 267
1.5, ar 476, The sigrature qualities of youth are iransient because, as individuals
mature, the impetuousness and recklessness that may dominate in younger years
can subside. Indeed, fir most ieens, risky or antisocial behaviors are fleeting und
cease with maturity as individual identity becomes setiled. Onlby a refatively small
propotiion of juveniles who experiment In risky or illegal activities develop
erirencined pattcrns of problem behavior that persist inio adulthood. Reper 1.
Stmmons, 543 0.5, 5351, 570 (2003}

These insights suppoert nol onky constitutional prineiples i also sigtistical
reallly;

“The evidence is what's known as the age-crime curve, 1L showrs that people
tend o age oot of crime. In theit mid- to latc teens and early 20s, people are
mueh, much likelicr to commit a erime than they are in their 30s and cspecialiy
40 and o,

There are cxceptions, ke higlong scrial killers, Bt they're fow and far
heiweei, and couid be handled with limited cxeeptions to & 20-year cap.”
German Lopes, The Case for Capping All Privon Sentences af 280 Years, Vox
(Feb. 12, 2019, hitps/fwww voxcomdfaiare-perfeet 2019727127 81RA0H)
maximuni-peison-sentence-cap-mass-incarccration  [hitps://perma.ce/N7X3-
TSZN].

Addittonally, scholars have opined:

_4] -
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“Knowing that most young people “age out” ol erime by their mid- 1o late-20s,
1 1% counterproductive to subject them o an oflen-brutal prison emaronment.
Yes, thore noed 1o be consequences for eriminal behavior, but these should
involve Nnding the appropriule balance between public safoty and helping
offanders address the factors that comtributed to their crimes.

And if such an apnroach makes sense for juveniles i€ aiso can be adapted
for adults. The life history of individuals in prison shows that, more ofien than
not, they committed their crimes alier major sctbacks—addiction, loss of jobs
or housing—iir which they received Tittle support. There are lew individuals in
the prison sysiem so dangerous that they can never be released back into the
community. If we truly want to end nass incarcerafion we neec 1o change the
inindset about crime lo one that cmphasizes prevention and restoralion over
punishment.” What We Can Learn From the Amazing Drop in Juvenile
fnearceration, Ashlev Nellis & Marc Mauer, The Marshall Project {Jan. 24,
201N, https: /v themarshallproject.org/201 7401/ 24 what-we-can-ieam-
from-the-amazing-drop-in-juvenile-incarceration thitpa:/fpenna. co/ THR49-
T2RY}.

TLis well sertled that “the mature, character and exlent of the penalties for a
parlicutar criminal offense are maticrs for the legislaiure, which may prescnbe
definite terma of imprisommem, or specific amouits us lines or fig the minimum
and maximum limits thereof.” People v Smith, 14 11k 2d 95, 97 (1938}, scc Leaple
v, Steppar, 105 11 2d 310, 319 (1985} Peaple v Taplor, 102 ML 2d 201, 206
(1984) (“Tt is within the lepislative province to define offenses and determine the
penalties requited 1o protect the linterests of our society.”). Couns generally defor
rr the legislature in the sentencing avena because the legislature, institutionally. is
hetter equipped 1o gauge the scriousness of varions offenses and lo [ashion
sentences accordingly. People v Sharpe, 216 T 2d 481, 487 (2003); People v
Koppa, 18411 24 159, 171 {1998},

In this spirid, 1 wrge the legistature 1o consider capping @ff prison senlences at
20 years. As (verman Lopez observed:

“So | think the eap is 2 good model L aim for—a daring ideu (hat can really
reset how we, as a society, think about prison. it leads to more syslernic
questions: 16 & prison seutence for murder 15 now a maximum of 20 years, can

_40.
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we really justify sending someone to prison for burglary or drugs for 10 ar even
[ive years? [ soaneone is going to be released from prison cventually, showldn™
we ensure that person has support both in and out o prison se he can transition
back W society safely? I prison isn't the cnd-all, be-all for stopping crime.
should we nol take other approaches more seriously?

T

These are moral, abstract questions that | can’t provide a defindive answer
1. Bul based on the evidence and siatistics, these are hurdles that we, as a
society, have W think about and overcome i we want o rid ourselves of mass
incarceration, The reform advocates J spoke to 3ald that a 20-year cap is a
promising way 10 do that- —-although some of theny were very emphatic that
some sort of exception allewing longer senlences is nccessary. {Along (hese
Tines, somc reformers favor a ‘second look’ provision that, irstcad of lmposing
a cap on scntences, merely requires a sentence veevaluation cvery 15 or 20
¥EAry. )

* &k

If nothing else, the evidence strongly indicates that locking people up ior
Jonger isn't doing much, i anything. to keep America safer. 1Us tine (o Ly
someihing new.” Lopez, supra.

i, CONCLUSION

The majority errs in holding that defendam’s discreticnary de fovro lite
sentenice of 139 years™ imprisonment “passca constilwional muster.” Supra ¥ 32,
To vrevail on a claim based on Miffer, Monigomery. snd their progeny, a juvenile
offender must show that “the sentencing couet failed to consider vouth and its
atiendant characteristics in inposing the sentence.” Buffer, 2009 TE 122327, 9,27,
In thiz casc, the appellate court comectly held that the wial court falled 1o considar
defendant’s age and its attendant characteristics. 2018 IL App (3d) 150189, 9% 27-
28,

The majority erred as follows. First, the majority overlooked the cighth
amendment presumption againsi lile sentences for juvenile oflenders. Secoad. the
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trial court failed to apply the Miller fuctors. Third, the majority Gals to apply the
cighth amendment’s presumption of immaturity. Fourth. the magjority refises o
consider specific attendant characteristies of defendant’s youth. Fifih, the majority
precludes defendunt fom rescntoncing under owr cureent juvenile sentencing
scheme. Alse, in light of the majority’s recaleirance o refusing io protect
defendant’s cighth amendment rights, [ recommend that the General Assembly cap
all prison scntences at 20 years,

9 147 For the reasons stated in the petition for rehearing and my original dissending
opinicon, | respectfully dissent [tom the majority’s deniad ol ehearing,
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