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PER CURIAM.

*213 Defendant Otis Hill pleaded guilty to one count of
possession with intent to distribute cocaine in violation of

21 U.S.C. § 841(a)(1). He appeals his sentence arguing

the district court ' improperly classified him as a career
offender. In particular, he argues: (1) a prior conviction for
attempted robbery does not qualify as a conviction for a
m

“crime of violence,” " U.S.S.G. § 4B1.2(a); and (2) a prior
conviction for conspiring to possess with intent to distribute
cocaine base does not qualify as a conviction for a “controlled

substance offense,” " U.S.S.G. § 4B1.2(b). Hill asserts that,

because references to inchoate offenses such as attempt and

™ .8.5.G. §4B12
but not in the guideline's actual text, such offenses are

conspiracy appear in the commentary to

™ USSG. § 4B1.2 emt. n.1
(“ “‘Crime of violence’ and ‘controlled substance offense’

not qualifying offenses. See

include the offenses of aiding and abetting, conspiring, and
attempting to commit such offenses.”).

In making this argument, Hill acknowledges the district court
followed controlling circuit precedent as to this issue. See

United States v. Mendoza-Figueroa, 65 F.3d 691, 694 (8th
Cir. 1995) (en banc) (holding Sentencing Commission acted

within its authority in drafting commentary and permissibly

concluded that conspiracy offenses qualify under - U.S.S.G.
§ 4B1.2); see also United States v. Merritt, 934 F.3d 809, 811
(8th Cir. 2019); United States v. Bailey, 677 F.3d 816, 818 (8th
Cir. 2012). Hill admits he asserts his argument to preserve the

issue for en banc or Supreme Court review. In doing so, he
notes that two circuits disagree with the majority view as held

by the Eighth Circuit. See '  United States v. Havis, 927 F.3d
382, 386-87 (6th Cir. 2019) (per curiam) (attempt crimes not

included in o U.S.S.G. § 4B1.2(b)’s definition of “controlled

substance offense”); | United States v. Winstead, 890 F.3d
1082, 1091-92 (D.C. Cir. 2018) (same).

Because the district court properly applied circuit precedent,

we affirm the judgment of the district court. 2

All Citations

838 Fed.Appx. 212 (Mem)

Footnotes

la


http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5050082900)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0521679201&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0277196101&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225770701&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0134215401&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NCDC72E30258D11E9886EE581FC384A29&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS841&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0669EDF0B8B011D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0669EDF0B8B011D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0669EDF0B8B011D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0669EDF0B8B011D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic4a0e06191a111d98e8fb00d6c6a02dd&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995181441&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_694&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_694
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995181441&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_694&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_694
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0669EDF0B8B011D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048919880&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_811
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048919880&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_811
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683719&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_818
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683719&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_818
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7791e6c0888111e9a3ecec4a01914b9c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048431999&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_386
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048431999&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_386
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0669EDF0B8B011D8983DF34406B5929B&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=0004057&cite=FSGS4B1.2&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1604a50603011e89868e3d0ed3e7ebe&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044613561&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_1091&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1091
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044613561&pubNum=0000506&originatingDoc=I85b640007cc411eb8c75eb3bff74da20&refType=RP&fi=co_pp_sp_506_1091&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1091

United States v. Hill, 838 Fed.Appx. 212 (2021)

1 The Honorable Timothy L. Brooks, United States District Judge for the Western District of Arkansas.

2 We grant Hill's pending motion to file a pro se supplemental brief, but we reject his arguments as asserted
in the brief. See United States v. Miranda-Zarco, 836 F.3d 899, 901 (8th Cir. 2016) (although we generally
deny leave for defendants with counsel to file pro se briefs, we retain discretion to accept such filings). Hill
argues his conviction for conspiring to commit robbery is too old to count as a career-offender predicate
crime of violence. The general Guidelines provisions for computing criminal history govern as to whether a

prior conviction is too old to be considered for career offender purposes. See - U.S.S.G. §4B1.2 cmt. n.3
(“The provisions of § 4A1.2 (Definitions and Instructions for Computing Criminal History) are applicable to
the counting of convictions under § 4B1.1."). Those provisions include a 15-year “look back” window. See

U.S.S.G. § 4A1.2(e)(1) (“Any prior sentence of imprisonment exceeding one year and one month that was
imposed within fifteen years of the defendant's commencement of the instant offense is counted. Also count
any prior sentence of imprisonment exceeding one year and one month, whenever imposed, that resulted in
the defendant being incarcerated during any part of such fifteen-year period.” (emphasis added)). Here, Hill
received a lengthy suspended sentence on one of two counts of robbery conspiracy and a shorter suspended
sentence on a second count. He completed his shorter suspended sentence more than fifteen years prior to
commencement of the present offense. The longer suspended sentence, however, was later revoked, and
his revocation sentence resulted in incarceration during the 15-year look-back period. See United States v.
Montaque, 221 F.3d 1345, 1345 (8th Cir. 2000) (per curiam) (stating that for career offender purposes, the
courtis to “count any earlier sentence of 13 months, whenever imposed, resulting in defendant's incarceration
during any part of 15-year period preceding current offense”). Hill does not challenge the timeliness of his
drug distribution conviction. As a result the district court correctly found two qualifying predicates and properly
classified Hill as a career offender.
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