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J§>Hpreme (Hcmrt ai (Enixiaxnm
EARL WARREN BUILDINGJORGE E. NAVARRETE

CLERK AND EXECUTIVE OFFICER 
OF THE SUPREME COURT

350 MCALLISTER STREET

SAN F RAN CISCO, CA 94102 
(415) 865-7000

January 13, 2021

Rikey Leon Scott 
CDC #AR-5937
Substance Abuse Treatment Facility and State Prison, Corcoran 
P.O. Box 5246 
Corcoran, CA 93212

Re: A161502 — In re RICKEY LEON SCOTT on Habeas Corpus

Dear Mr. Scott:

Returned unfiled is your petition for review received December 31, 2020. In a letter dated 
December 31, 2020 you were advised that your petition for review was untimely and you were 
required to submit an Application for Relief from Default explaining the reasons for your failure 
to file a timely petition for review. You were also advised that after January 4, 2021 this court 
loses jurisdiction. On January 11, 2021 the court received your application for relief from default. 
Unfortunatly, after January 4, 2021 the court lost jurisdiction to consider or grant relief of any 
nature in this case.

In the event there is a desire to file a petition for writ of habeas corpus, a copy of the form 
is enclosed. Please complete the form as fully as possible and sign it on page six (we must have 
an original signature). You may attach any documents to the completed form.

The rules require that you file an original and ten copies. The institution has facilities for 
making the required number of copies. If the institution refuses to make copies, we will accept 
the original without copies.

Very truly yours,

JORGE E. NAVARRETE 
Clerk and

Executive Officer of the Supreme Court

yY
By: R. Ho, Deputy Clerk

cc:rec
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first degree murder case.”158

In a sworn statement that he signed before 
trial, Pavao recanted his “you’ll never rip 
anyone off again” testimony.

After the stabbing, Pavao was taken to a room with other

1.

people who had been in the “entertainment” area of the drop-in

center at the time of the stabbing. Pavao stayed there for about

45 minutes, during which he spoke with other people.159

Pavao was interviewed by the police a few hours after the

incident. He told them: “The guy who did the stabbing said I

guess you’re not going to rip anyone off any more or something.

but I remember him saying something to that effect about money

and stealing the money, about money . . . .”160 At the end of the

interview, the police asked Pavao, “Do you have any questions or

have anything you’d like to add?” Pavao responded: “Yeah, uh,

you know, somehow I, you know, if I, if I had to think about why

it happened, I think it happened because, because the victim had

ripped off the suspect.”161

But Pavao partially recanted his statements to the police in

158 RT 2629.
159 RT 1551-1553, Exhibit 14.
160 RT 1550.
161 RT 1551.

30
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money.167 When confronted with his September 27, 2012 sworn

statement, Pavao responded that although he “couldn’t have been

sure that they were arguing about money at the time of the

interview [with the police],” he now had recovered his earlier

recollection that Scott talked about money and ripping off

somebody before the altercation happened.168

Yet Pavao also testified that just before the stabbing, he

heard Scott tell Smith something along the lines of “I told you to 

stay away from here.”169 (Pavao also testified that Smith might

have said “I told you to stay away from me,” or “I told you to leave

me alone,” or “I told you to keep your distance.”)170

Pavao’s trial testimony was incoherent, 
inconsistent, and contradicted by the videotape 
of the incident.

2.

Pavao is a chronic alcoholic who hallucinates. Jamie

Torres, who had seen Pavao at the shelter frequently over the

past six years, testified that Pavao seemed intoxicated about 90%

of the time.171 Pavao himself testified that he drank “sometimes

167 RT 1551.
168 RT 1554.

15LRT 1472, 1480.
170 RT 1480, 1546.
171 RT 1627-1628.

32
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Q. And you’re not suggesting that Mr.

Scott grew eight inches since February

6th?

A. No, I’m not saying he grew eight

inches. I’m saying—I’m saying his

personality that night was not the

personality that you see before you today.

Q. Okay. And when you say his

personality, how do you know his

personality? You’ve never talked to him.

A. The only thing I know about

personality is that when it comes—when

it comes to dealing with people, if you

talk—if you talk to people when they

don’t want to associate with you, it

degrades you, and this and that, then

fine, you just shun people off, and you

leave people alone, but that day he was in

a—he was in a strange set of mind. Over

what, I don’t know, but I know that that

34
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happen, but I didn’t see Mr. Scott.177

At the “cold show” on the night of the incident, Pavao could

not identify Scott. Asked whether Scott was the persomwho had

attacked and stabbed Smith, Pavao said: “That’s not him.”178 He

explained that the attacker was “smaller” and had a hat and a

black jacket.179 Pavao told the police that he thought the attacker

was “like 5’3.”180 Scott is five feet 11 inches tall.

When asked at trial whether he had been able to identify

Scott at the “cold show,” Pavao provided inconsistent testimony,

first stating that he had told the police that he could not be

“certain that that’s the man,” but then acknowledging that he

actually had told the police that Scott was not the attacker:

Q. Okay. Do you recall being shown Mr.

Scott?

A. No, because like I said, his features

are different than they are now.

177 RT 1537.

178 RT 1534, 1556.

179 RT 1556.

180 Exhibit 16; February 11, 2014 Supplemental Clerk’s 
Transcript, Transcript of Pavao Statement at 6.

36
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stabbing took place:

Okay, so what I’m hearing you sayQ.

is that he passed by once?

Once.A.

And then he passed by a secondQ.

time?

The second time—and then theA.

second time he passed, then he didn’t re­

pass.

Okay. I didn’t hear. What was theQ.

last thing you said? The second time . . .

The second time he passed, heA.

really passed.

What do you mean he reallyQ.

passed?

A. Because he—It was already chaotic,

and then it had already happened, and

you know.182

182 RT 1469.
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where I didn’t understand, you know. He

had already—it had already happened,

and, you know, so I never understood.

Q. Okay. So let’s talk about the “it”

that you’re referring to happening. When

you say it had already happened, what

are you talking about?

A. See, I’m sitting in there watching

TV. The guy comes through the door,

walked around the chairs. The guy had

said something to Abdulla [Smith], okay,

“I told you to stay away from here,” and

this and that. Wait. Wait. Then he got—

then he got into a scuffle, but I thought

the scuffle was there, but, you know, I

wasn’t paying attention, but it had

already happened anyways.183

iclcic

Q. And so this afternoon are you

183 RT 1471-1472

40
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nobody came to really stop him.184

According to Pavao, Scott and Smith chased each other

back and forth between the TV and the snack machine before

ending near the TV.

Okay. But again, when we talked toQ.

you, you said that the other man, Rickey

Scott said, “I told you to leave me alone.”

A. That’s correct.

Q. “I told you to stay away from me.”

A. “That’s correct.

Q. “That’s it. I told you to keep your

distance.”

A. That’s it.

Okay, and you said that thisQ.

altercation occurred near the TV; is that

right?

A. Yes, it did.

Q. Okay. Not way over here where you

184 RT 1521.
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walked back, and then fell out by the

coffee machine.

Q. Okay. Now, the altercation where

you heard somebody say “I told you to

stay away from me, I told you to keep

your distance, I told you to leave me

alone,” where did that occur? Did it occur

down here between the coffee and the

snack machine or by the TV?

No, it started up there by theA.

chairs.

Q. By the TV?

A. By the TV, right. 185

Pavao’s testimony contradicts the event as depicted on

videotape. If Smith and Scott had exchanged words and had

chased each other back and forth as Pavao testifed, that

presumably would have taken more than five seconds and would

have been captured on video.186 But the video to which the

185 RT 1546-47.
The videocamera recorded images at the rate of two frames186

44
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