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CONTINUE FROM COVERSHEET

0

CALIFORNIA SUPREME COURT; 2nd APPEAL COURT AND SUPERIOR COURT

ALL SUSPENED THE HABEAS COPUS WRIT ALLEGING SECOND SUCCESSIVE

HOWEVER, NEVER GRANTiNG COUNSEL...WHO WOULD HAVE ADDRESS

AUTONOMY. IT IS CLEA? THAT FOR A PETITION TO BE "SECOND OR SUCCESSIVE"
WITHIN THE MEANING OF THE STATUTE, 1IT MUST AT A MODICUM BE FILED SUBSE-
QUENT TO THE CONCLUSION OF "™ A PROCEEDING THAT 'COUNTS AS THE FIRST.

A PETITION THAT HAS REACHED FINAL DECISION COUNTS FOR THIS PURPOSE.

THE CONSTITUTION, TREATIES, AND STATUTES OF THE UNITED. STATESY'CONSTITUTED
PARAMOUNT LAW.SUCCINCTLY, STATE POSTCONVICTION PROCEEDINGS IN WHICH THE
PRISONER IS RAISING CLAIMS THAT ARE THEN AVAILABLE FCR THE FIRST TIME IN
ANY STATE COURT ARE THE FUNCTIONAL EQUIVALENT OF & FIRST APPEAL AS OF RIGHT
I SUCH CIRCUMSTANCES, THE RIGHT TO COUNSEL AND ESSENTIAL FINANCIAL
ASSISTANCE REGCOGNIZED IN DOUGLAS SHOULD APPLY. AND THE ORDER TO SHCW
CAUSE, INFRA., CANNOT COUNT AS THE FIRST...BECAUSE OF THE MISCARRIAGE

OF JUSTICE(DENING COUNSEL, VIOLATING 6th Amendment)and STATUS QUO

PETITICN FOR VIOLATION OF PROTECTED AUTONOMY RIGHT SHOULD STAWMD

FOR FIRST POSTCONVICTION HABEAS CORPUS PETITION TO REACH THE

MERITS OF A SUBSEQUENT PEITION 'IF THE ENDS OF JUSTICE DEMAND

AMD TdE MISCARRIGAE OF JUSTICE EXCEPTION WOULD ALLOW SUCCESSIVE CLAIMS TO
BE HEARD." FIND A VIOLATION OF THE 14 AMENDMENT OR PERHAPS THE

SUSPENSION CLAUSE 53 U.S. CONST., ART.1,SECTION 9,¢l.2...ART.1,8 11.

HABEAS CORPUS MAY NOT BE S!ISPENDED UNLESS REQUIRED BY PUBLIC SAFETY.

page 2 of covarshzat




QUESTION(S) PRESENTED
Should the May 2, 1995 Orndexn to Show Cause/Prima Facie case; The NOV 05 2018
Supendion Count wnit of habeas corpus/Prima facie showing of violation of
autonomy, and the cunnent prima facie alleging factual {nnocence and viol-

ation of autonomy, make an exception and allfow the Count to hearning De Novod

fain heaning and supensede allege successive oxn abuse of wnit of habeas corpus???

"Attacking the fact that procedure "Califonnia Rufe of Count § 4.551.(A)(c)(2)

was cincumvented and Defendant was not allfowed Counsel, that would have
addnessed factual innocence and exhibited Autonomy violation would thai be

Auccessdive on abuse??

The Prima Facie evidence that is still sufficient to establish the 0SC was

i,
not nebutted on contrnadicted by the Ex-Trniaf Counsel afleging He knew zhe ;f/j
Detectives Funn, Adain and Smith and the fact they were known for framing j? f
People...That He hnew thew when he use to be a L.A.P.D. Sempant, and he J
would show the furny and court T was innocent and someone efse committed the ‘7,

enimes and he would also put me on the witness stand. Counsel nest the
case without doing it and going contrany to my wishs, 4is that violation

0f autonomy and should the count heaxr the case???

Was not confronted with the witness against me, was nol affornded the powen
0§ compulsony process, and noi nepnesented effectively by competent counsel,

due to conflict of intenest and violation of auionomy is8 that a Sixth

amendment violation?




|
’PALma Facie evidence that is sufficient to establish the 0.S.C.

!f QUESTTION(S) PRESENTED page ?

!waé not nebutted on contradicted, defendant alleging that Detectives
:'FURR Adain and Smithnframed Defendant and incriminated by them :

;counéez DEBLANC opdine, he hnew the Officens from working wizth them
:when he was a L.A.P.D. Sengeant and khnew them too incrndminate
4nnocent blacks with false evidence and he would produce evidence to
~the count to show 4{t, and did not do 4Lt...did contrary 2o defeng

dantb wishs 48 this miscanndiage of fustice and violation of autonomy’
Excuzpazoay evidence was neven produce and the 0SC exhibits prima

_ ?ﬁacie case that shows autonomy,is that a second on supplemental

T . : i ;
- petition fon wrnit of habeas corpus? and Lf s0 should Lt deten !

s L ddspuiing violation of autonomy?

14 petition "successive oxn and abuse of the wnit of habeas corpus | \

' petition fon attacking that procedune Californda nule of count §4.-. 1 1
|

551, (A){€e) (2) was not followed to appoint counsel to dispute the. .

" i that autonomy violation and the §inst time addnessed?
5§f15 "oquintessential miscarnniage 04 jaét&cgmdh&ng someon :

!
|
l
1
i
|
l

vietion of an Linnocent penson????

factual 4Lnnocence and violation of aulonomy?

Counsel opdine he would establish factual innocence, that thene was

“no neasonable cause to arnest defendant, and that counsel hknew the
detectives 1o §rname othens and show evidence thai someone othen

. then defendant did the enime, howeven, didnot and done contrary 44

e do Ldge
| without parole, who 45 entinrely 4innocent, “and not giving them the

chance 2o show old and new evidence, that can show ernroneous con-



LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

k] All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: The Second Appellate DisdindcZ, Cafuﬂqlmm;
Los Angeles Supenion Coau,ve.paafment_ #120Judge £nadig Richman/suphra

RELATED CASES
Since 1995dealing with A374486 numerous petitions f4iled unable

to £4ist them...do not have my documents and see declaration purnsdu-
ant to why whene ete. 1 w;g{ attach copy of status quo.

4
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

~ the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. : '

[X] For cases from state courts: See declaration

The opinion of the highest state court to review the merits appears at
Appendix _D____ to the petition and is denied

[ 1 reported at Califonnia- -~ SUPREWE COURT o,

[ ] has been designated for pixblic_a_fion but is not yet reported; or,
[x ] is unpublished.

The opinion of the ____ *~SEC_APP.DIV. FOUR,CALIFORNIAuouyt
appears at Appendix A_£ B to the petition and is DENTED
[ ] reported at . o,

[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished. ’



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case |
was |

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United Sﬁates Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

ks For cases from state courts: See Declaration

NOV 13.19 .
The date on which the highest state court decwl;:g my case was __

A copy of that decision appears at Appendix
See Appeﬂﬂaze Counts Case Information ?1/13/2079

[1A tlmely petition for rehearing was thereafter denied on the following date:
N/A , and a copy of the order denying rehearing
appears at Appendix Sup_m__

] An extension of time to file the petition for a writ of certiorari was granted
to and including sppeupix £ (date) on _Jaw 29 2021  (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
MeCoy v. Loudsiana 138 S. Ct. 1500, 1510-12{2018).8ee id.1511{"Violation of

a defendant’s Sixth Amendment-secuned autonomy nanks as enron of the hkind

oun decisions have called 'structurnal', when present, such an enron 4is not
subfect to harmless-ennon neview."); TheuSixth Amendment:In all caiminal
prosecutions, the accused shall enjoy the night Lo a speedy and public trial,

by an impantial jury of the state and distrnict whenein the crnime shall have
been committed, which distnict shall have been previously ascentained by Law,
and to be infoxnmed of the nature and cause of the accusation; 2o be con5n0n£4 ‘
ed with the witnesses against him; fio have compulsony process fon abtaining

witnesses in his favon, and to have the assistance of counsel for his defense.
XTIV ALL pensons boan on naturalized 4in the United States and subject to the

funisdietion theneof, ane citizens of the United States and of the state
whenein they neside. No state shalf mdke on enfornce any Law which shall

abrnidge the prnivileges on immunities of ciiizens of the United Staies;nor
shatl any state deprive anytpenson of Lige, Libenty, on propenty, without
due process of Law; noxn deny to any penson within 4ts junisdiction the
equal protection of the Laws

28 U.S.C. § 2244(b)(3)(C)("The count of appeals may authornize the fifing o4

a second orn successive application satisfies ihe nequinrements of this sub.").
and 2244(b){(2)'s ban does not apply. Had no fain oppontunity to radise

autonomy-violation in any applicaiion.
A decision produced by graud on the court is not in essence a decdision at all

and neven becomes §inal."Statutes of repode...Autonomy could not have been
discoveny previously through the exencise of due diligence due to dening

couns bl aften ascentaining the 1995 ornder to show cause
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GONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED Page 2

Sandens v. United States, 373 U.S. at 15-16. Accond 26 U.S.C. 2244(b)

(supenseded) [successive petition rule applies only "aften an evidentiay
heaning on the menits of a matenial factual {ssue, o041 aften a hearndng

on the menits of an issue of Law); Green v. Reynolds, 57 F.3d 956,
957-58 2 n.3{10th cin.1995) (although petitionen previously naised claim

in two petitions, curnent czdh is not "successivebecause previous
petitions wene dismissed on procedural grounds and thus claim was neven
ndooided on the menits"); HiLL v. Lockhart, 894 F.2d 1009, 1010

{8th cin)len banc), ceri.dendied, 49% U.S. 1011(1990) ("The District cournt
did not abuse its discretion injheaning HiLL's second habeas petition,
because there had been no §inal detenmination on the menits of HiZL' S
§inst petition.")

The facts and holding of Sandens v. United States itself supply anothen
possible basis forn concluding that detenmination 04 a prion petition was

not on the merits. 1In Sanders, 2he applicant §inst challenged the

constitutionality of his guilty plea in a postconviction motion concl-
tsionally alleging coercion and intimidation. Following summany dismissal

D that motion on the ground that,”'although neplete with conclusions [it]
sets fonth no facts upon which such conclusions can be found, ' "the

petitionen filed a second motion. The Laten motion Lincluded détaited

gactual allegations that the prisonen pleaded guilty while unden the

|knfluence of drugs administened by jailhouse medical pensonnel.

Applying Lits guidelines {onx adfudicating successive petitions, the

Sandens Counit concluded that the earlienr "denial...was not on the menits"

because it "was menrely a rulding that petitionen's pleading was deficient.”
The count neached this conclusion, notwithstanding that the distnict

count had "neviewed the entire §iLe" and was "of the view that petitionen's

-
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED Paget#3

complaints are without menit 4in 5act,"becau4é many of the new facts allege

ed by the petitionen Ray outside the necornd neviewed in the §inst proceed-
ing. The court held that a prion summany dismissal qualified as "on ‘
the menits" only 44§ the pleadings and neconds reviewed by the dismissing
count" 'conclusively show'...that {8 no menit in his present claim.”

|

Explicitly codifying Sandens 'holding 4in the 1966 amendments to 2§ u.S.€.

S2244(b), Congneds Limited successive petiiion dismissals to situations |
in which nelief was denied in the eanlien proceeding "after an evdidentianrny
heaning on the menits of a matenial factual issue, oxn aftfer aahearing
on the menits of an issue of Law." Consistent with this Language and with
Sandens 'holding, the counts have concluded that "with prefjudice"ddis-

missals of prion petitions ane not on the meniits when:

(1) The claim as pzeéded in eithen the prion on cunrent petition d@tegeé
dispositive facts that ane not "conclusively" disproved by the necond and
that wene not tested at an evidentiany heaning 4in the prion proceeding.
(2) The prion deteamination 4in othen nespecits was summary and noi based }
ftpon the Legal mendiits of the petitionern's claims !

[3) The heaning in the prion proceeding was not "full and fain.” i

(4) AlLthough the prnion proceeding was on the menits, 4t was not neviewed!
bn appeal fon a neason othen than a deliberate and fully ingonmed decdision
by the pezitionenlnot to appeal a decision that could have been appealed
ind should have been appealed if the petitionen disagreed with it. |

Felhen v. Tanpin, 518 U.S. at 657;Sawyen v. Whitley, 505 U.S. %33, 339
{1992); HeCleshey v. Zant, 499 U.S. 467, 495(1991)may have claim

bonsidened on the menits if show actual innocence.”
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" Ex Pante Boflman § U.S. 75, 94, 2L. Ed. 554(1807) "[T]he powenr to

3
i

fawand the wiit by any of the counts of the Undited States, must be

i given by wnitten Law, Ex Pante BollLman. _ | .

- ; The Couat mus appu&nt 'Counsel on the {ssuance of an Order to .

5'Show Cause (0SC)In Re CLank(1993)5 Cal.4th 750 and People v. Shipman :
f'(1965) 62 Cal.2d 226, 231-232.) The Count of Appeal has held that

i 'undea Penal Code § 987.2(a)(attoaney who has contracted with city to?

:fp&OVLdQ 4eau4ce4 as cdty attonney, unden specified conditions, may
*also contract to provide defense for criminally accused indigent).
Counties bean the expense of appointed counsel in a habeas corpus

- I:proceeding chatlenging the underlying conviction., (Charlton v.
! Supendion Count(1979) 93 Cal.App. 3d 8§58, 862)Pena£ Code § 987.2

authonizes appointment of the Pubfic Defenden, on Private Counsel i&

' thene is no public defenden available, fon dindigents Lineniminal

:--pnoceedinga.
Califonnia Rules of Count Rule 4.551. Habeas corpus proceedings

AucCantzg {¢) Onden to show cause
(1) The count must {issue an orden to show caude {§ the petitionexn

. has made a prima facie showing that he 48 entitled fto nelief. 1In |

doing 80, the count Zahkes petitionen's factual allegations as talie

—

-- and makes a preliminany assessment negarnding whethen the petitionen
© . would be entitled to nelied if his factual allegations were proved.

1§ 30, zhe count must {ssue an onder to show cause{0SC). :
;f; (2)0n issuing an onden to show cause, the cournt must appoint counsel
St don any unnepredented petitionen who desines but cannot afford

;tﬁcounéeﬂ. NOTE: Petitioner did §ife a motion fon counsel and was
i .
" denyed, and Petitionen})s Ex-Tnial Attonrney DEBLANC nerver answened
ﬂ 2o any of the 0SC,which now exhibit autonomgiﬁéﬁationé}.

I | |
6

I
Hi

i i
H i
i




= }t
w -~ (22 in (e

=

Ny S} Ny N
(&3 (8] Ny = [al) 0

[N}

K}
0

CONSTITUTIONAL AND STATUTORY PROVIS?ONS INVOLVED fPage ﬁs

See also Dobbs v. Zant, 506 U.S.'357, 359(1993) (pen cundiam) (discuss-

ed buttrnessing Booken v. Duggen, 825 F.2d 281{11£th Cin. 1987),Cent.
dendied, 485 U.S. 1015(1988) (petitionen was obliged during prior

habeas conpus proceedings to investigate all neasonable grounds fox
nelied; petitionen's failune in second habeas corpus proceeding to
discoven and naise penjured testimony of prnion counsel nendens thind

habeas conpus petdition Ain capital case improperly successivel};
Sandens, 737 U.S. at 16-17. See, e¢.g. Kaugman v. United States, 394
U.S. at 227 (prenmitting nelitigation of factual questions not previo-
usly considened at "full and gain fact hearing"as defined by Townse-
nd v. Sain, 372 U.S. 293(1963); Smith v. Yeagen, 393U.S. at 126;
Raulenson v. Wainwnight, 753 F.2d at §74(because "[pletitionenr ﬂad
a full and fain opkontunity 1o establish"ineffective assistance at
prion prnoceeding, he "has not met his bunrden of establishing that
the ends of fustice nequinre nelitigation").

See, e.g, Sher v. Stoughton, 516 F. Supp. at 540(absence of counsel

£4 among factorns warnanting relditigation).
May v. CollLins, 955 F.2d299,308-09(5%h Cin),cent.denied, 504 U.S.901

(1992) (in successige petition context, coulfit applies "miscarniage

04§ justice”exception to hearn new and previouslynaised claims nelat-
ing ‘to adequacy of state cournt factfinding procedure because evid-

ence rejected by the state court, "if credited, "would make out
neolonable showing"that petitionen "was noi the mundered...and was

not even present...at the time of thlelmunden”).

7
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Equal prozecilon -claims available in siafe postconviction pnoceedingé.'

In Douglas v. Caligornia, The Supreme Court held that the Equal Proiecitdion

CLause requires the states 1o provide appodnied counsel forn Andigents pursuing
finst appeals as of night. The Count concluded that "whexe the meriits of

the one and only appeal an indigent has of night ane decided withoui benefdit
of counsel, we Think an unconstitutional Line has been drnawn beifween nich

and poor" in thait situation.

[therne 48 Lacking that equality demanded by the Founteenth Amendment
whene ihe nich man, who appeals as of night, enjoys the benefit of
counsel's examinaiion info the necond, neseanch of Zhe Law, and
mansnalling o4 angumenids on his behalj, while the indigent, alhready
bundened by a preliminany detenmination that his case L& wilhouit meni,
{4 forced 0 shift fon himself{. The Lindigent, where Lthe hecord Lb
unclean on the ernors ane hidden, has only the night to a meandingless
nizual., While the rich man has a meandinggul appeal.

Succdinetly, siale posiconviciion proceedings Ln whic&dhe prisonen L& hadsing
cladims Lhai ane Zhen available {on the §insl iime Ain any siafe count ane

the funciional equivalent 0§ a §4inst appeal as o0f nighit Lin such cirncumsiances,
the night 10 counsel and esseniial financcial assisdiance necondzed 4An

Douglas should apply.

The Supreme Court also has held thazt prisonens have a constituidional niéhz
10 meandingful access 1o state postconviction counis. See Bounds v. Smith,
430 U.S. 817, 825(1977) (due process rights 1o "neasonably adequaie
opportundity Lo presenid cladimed viclations of {fundamental nighits to the
counts”"). Accord Lewds v, Casey, 518§ U.S. 343{1996) See also Chnisiophex
v. Hanbuny, 536 U.S. 403 (2002). The "night 04 access to the courds ... 4s

gounded 4in ihe Due Process CLause and assure thaxt no penson will be dendied

the oppontunity to present 2o the judiciany aflegaiions concenning violations
&
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04 fundamental constdituiional nights. "Wol4d v. McPonnedlf, 416.U.S. 539(1974)
"11 48 clean thati neady access to the Counts 44 one of, penhaps ithe,
gundamental constiiuldlonal rnighits." Cruz v.'Hauck, 475 F.2d 475(5th Cin.1973)
(Prison negulaiions may unneasonably invade prisonen's nelaiionship 1o counts)
(emphasis in oniginal). Accond McCanthy v. Madigan, 503 U.S. 140 (1997)
("because a prisoner orddinarily £is divested of ihe prnivilege Zo vote, the
nighi 1o §4ife count action might be said to be his nemaining most "gundamental
political night, because presenvative of allf nights. 'Yichk Wo v. Hophdins, 11§
U.S. 356 (1886)."). See Bounds v. Smith 430 U.S. 817 [1977). See also
Tenessee v. Lane, 5471 U.S. 509 (2004)("ondidinany considenations of cosi

and convendence afone cannoi fustify a State's fallune 1o provide individuals

with a meaningfud nighit of access Zo the couris").

Punsuani to this due process night, the count has held that the Siate &mgy

noZ deny 4Andigents access 1o sitate posiconviction nemeddies by changing them
f§iling fees They cannot pay. Smith v. Bennett, 365 U.S. 708(1961). See
Tenessee v. Lane, 541 U.S. ad 532 & at 21 ("will-established due process
princdple that, within the Limits of practicabifiiy, a state must agfond

10 all Andividuals a meaningful opporiunity 10 be heand' in its counids®

gaves adse 2o "duty Lo wadve {§iLing {ees Lin centadin .., crhiminal cases,
"including "f4iling fee forn habeas petitions" (citing Shith v. Bennett, supna))
M.L.B, ve S.L.J. 519 U.S. 702, 111 & n., 4 (1996) (descrnibing Smith v. Bennetit
as part of "Line of declsdions" nesting on " fundamenital'principle that'
avenued o4 appellate neview, ... once esdfablished, ..., musi be hepit {ree

0f unneasoned disdinctions that can only Lmpede open and equal access fo the
cournis' "(quoting Rinaldi v. Yeagen, 3864 U.S. 365, (1966)); Lewis v. Casey,
518 U4.S. at 356 (Counts has profefied "ndight of access Zo t1he counts ... by
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nequining siaie cournds 1o wadve §4iLing fees ... on transcnipt fees...foxr indiger
ni inmazes"). See also Gandnen v. California, 393 U.S. 367{1969) {"nule of zhe
Griffin v. ITLLinois)case,"nequining ihat states provide irial neeernd o

Andigent prisonens, also applies "in the context of California’s habeas conpus
procedune’ because” dendial of a transcripil 1o an Andigent...in praciical

effect dendels] effective appellate neview 1o indigenis". That states musi
edihen extend Legal aid senvices 10 prisonens ox, alilernaiively, provdide them
with Law Libraries and access Lo failhouse Lawyens. Bounds v. Smith, 430 U.S.817
(1977);Johnson v. Aveny,393 U.S. 463(1969); See Shaw v. Munphy,532 U.S. 223(2001
I ("Unden outt nighi-og-access precedenis, inmates have a righi io nelain fLegak
advice frnom ofhern inmates...when {1 44 a necesdarny'means fox ensuring a "nea-
sonably adequate opportunity 1o present claimed viofations 0f{ fundamental
constitutional ndights %o ihe courts." "(quoiing Lewis v. Casey, 516 U.S. at
350-51,quoxding Bounds v. Smith, 430 U.S. at 6§25));lewis v. Casey, 51& U.S. ai 5%
351 (explaining 1hai "Bounds did not create an absikact, trnee-standing nighi

to a Law Librany on Legal assdistiance”fon prisonens, BB nathen nequined that
states adopt these on othern appropriaie measunes as "means gon ensurning 'a
neasonably adequate opporiunity 10 present claimed violaiions of fundamental
constitutional nights to the counts' ", thus, "[i] msofar as the night vindic-
ailed by Bounds 4is concerned, "meaningful access ioh}he couris L1 the Aouch-

sfone’ " [(quoiding Bounds v. Smith, 430 U.S. ai §23)); Murnay v. Gianxaiano,
497 U.S. 1, 14-1501)(*)(Kenredy, J. concunting in the judgment); Bounds v.

Smiih, 430 U.S. at §74(siaie has "affiwmative obligation" 1o enable prisonens
10 secune access 1o ihe counts); Gomez v. Vernnon, 255 F.3d 111&, 1122(92h Cix
),cent.Dended, 534 U.S. 1066(2001) (inmates of prison Lhai "empLoys pribon
Anmates as Law clenks in L1s prison Librandies to help othen inmates {ife Legal
papens,such as habeas conpus petiidions...enjoy access fo the Law Libranies, and
the assistance of the assistance of the inmate Law clerks, as a guarnanitee 0
thedin due process night of access fo the cournts™(citing Bounds v. Smith));
Carnpen v.Deland,54E.3d 613,616-17{101h Cin. 1995){i4 "state...elect[s]10
provide Legal assdisiance 1o inmaies 4in Lieu o0f maintaining an adequate prison

Law Librany,"siate musi" supplyll'adequaie assisiance from persons irained 4in
the Law,'...such as inmate Law clenks,paralegals,faw siudents,volunteer ationr-
neys, on staff adllorneys ... 1o add Lnmaies in the preparation of staie on

10
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fedenal petdiidions {or whiis of habeas corpus o indidiaf deading 4in eLvil nighis

actions challenging condiiions of curneni confdinement");laniin v. Davies,917
F.2d 336, 340(74h Cin.1990),cernt.denied,501 U.S. 1208(1991) (dendal of meandingful
access 10 counits presumed Lf access to faill Librany is nestndcied on” subszanial

and continuous basis:,no dendial of access because prisonen was ofberned comsed
o but nodurgd

L

S 4An any eveni, had significani access to Librany.Coampare MiLion[v. Morndis,
767F.%d 1445(9%h Cin. 1985)with United Siates v. Smith, 907 F.2d 42,45(C.A.6
1990) (' [B]y knowingly and intelligently waiving his ndights %o counsel, Zhe
appellant also nelinquished his access 1o a Law Library');That 1lhe slates

musl edihen exitend Legaf adld senvices Lo prisonens ok, altlernnatively,phovide
them with Law Libranies and access 2o failhouse Lawyens; Bounds v. Smiih,430
U.S. at §73. See also Gaadnen v. Califonndia, 393 U.8.a1 369-71; Ex panie Hull;
312 U.S. 546,549(1941); Doan v. Laflen, 601 F.3d 439("The night of access Lo
the counts 44 fundamentad. ... This night prohibits negulaiions that prevent
state prnisonens from {iling habeas conpus petitions unless ihey wene found
tpropenrly drawn' by the ' Legal investigation' fon the panofe board, Ex Panie
Hull, 317 U.S. 546,(1941); nequirnes that indigent prisonens be allfowed to giLe
appeals and habeas conpus petditions without paying dockext fees, burns v. Ohdo,

360 U.S. 757,(1959); nequdines ihai States provide triaf reconds Lo inmales

who are unablfe punchase them, Gaifdin v. 1LLLnoLis, 351;demands coundel be
apponted 10 {ndigent inmaifes in pursudli of appeals as of ndght, Douglas v.
Califonnia,372 U.S. 353(1963);and mandates ihat prisons assisil Lnmates Ln
prepaning and §4Ling Legakl papekrs by providing acceé$ 1o adequaife Law Libranies
or assistance from persons irained in the Law, Bounds, 430 US.ai §28. !..Stales
hawe 'affinmative oblLigaidions to assune akl prisonens meandngful access Lo 1he
courts.' "). A number of couris have necognized ithai assdsiance by aifoxrneys
is an Lndispensable element of meandngful access 1o the counts, at Leasit Ln
cincumsiances in which access Zo Law books and other resources shont of

counsel 4Ls insufficient due Lo 1he mental on phg#icaﬁ siatus of Lhe prdisonens,
inhe condiidions of theirn conginement, on the nature of ihedin Legal cladims. Unden

1his aspect o4 due phrocess analysis, thernefonre, counstef and necessanry fjinacial
11
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assisiance arguably anre constituiionally requined in tantamount 1o the deniaf
0f meandingful access Lo postconvicidion nemedies-4L.e.,that,unden Zhe circumsia-
nces"ftlhe nighit Lo be heand[will]be...0§ Litile avail if 41 dl[oes]not compre-
hend 1he nifhi to be hearnd by counsel."See Mcfanand v. Scott,512 U.S. ai 656
("ndghi Zo[habeas conpus]counsel necessarily includes a right fon thail counseld
meaning fully to researnch and preseni a defendant's habeas claims,"else Lhene
46 "substaniial ndeh thail [peiiiicnen'slhabeas claims neven would be heand on
the menita") Case v. Nebraska,3§1 U.S. 336,347(1965) (Brennan,]., concurning).
See Lewts v. Casey, 518 U.S. at 354-55{f0 establish Bounds vioLaiion,prisonen
must "demonsirate that the alleged shonicomings in 1he Librnany on Legal assis-
tance phogram hindened his effonts 1o pursue a Legal claim, He mighi show,

gon example, thail acomplaini he prepaned was dismissed {on falfure 1o salisdy
some 1echnical nequdnemenit which, because of deficiencies in Zhe paison's
Legal assistance facilites, he could noi have hnown. On Zhait he had suffered
anguably hanm that he wished to badkngsbefore Zhe counts, but was s0 siymied

by {nadequacdies of 1he Law Librany that he was unable even 1o file a complain®

"V¥. See also Bound v, Smith 430 U.S. §17{1977). Penal Code § 1473{a){Person

unlawfully dmprisoned on resirained my seek wnit of habeas conpus 1o Aingudire
Anio cause 04 dmprnisonmend or nesiradnt),and 1485(when no Legal cause shown
fon amprisonmeni on hestrnain, paniy must be dischanged);In ne Chessman(1655)
44 Cak.2d 1. A% the indal couxni Level, once an oxden 1o show cause has {ssued
the count 44 requined, by nule 04 cournt, 1o appoint counsel 1o nepresent the
dedendant 4§ the defendant makes such a request and shows indigency. Cal.
Rules of Cound Rulfe § 4.551.(c)(2); see also People v. Rodndigez(2019) 251

Cal.Rpin. 3d 538 (because the tnial count denied defendanit's moidion based on

untimeliness and dendied 1he motion without the presence of dedendant orn his

counsel, denial of defendani's Penal Code § 1473.7motion was hevensed).
People v. an@aaz(2019)24sca£.Rptn.3d39(becau4e neiihen degendant nor an
aiiohney on hdis behalf was preseni,ihe taial court did noi satisdy Lhe
nequinemenis of gaameaﬂp.c.§1473.7g§g;ho£din9 a heanding at which i1he moving
paity was presént on hi% presence was walved {on good causel.

12
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THE SUSPENSION CLAUSE OF THE CONSTITUTION PROVIDES:

The supneme Court has described the suspension clause as "proztect[ingl

Lhe nights of Zhe detained by a means consistent with the essential desdign o4
Zhe Constitutdon ... [and] ensunf[ing] Zhait, excepi duning periods of goamal
suspensdion, the judiciary wilf have a time-tested device, the writ, Xo main-
tadin the 'delicate balance of governance' that {s {iself the suretd safeguadrof
Libenty.” The CLause has prompled the Courit 2o nrecognize "thait 'ithene 4s no
highen duty than to maintain [wniZt]unimpained.' "Johnson v. Aveny, 393(1969)
{quading Bowen v. Johnston, 306 U.S. 19 (1939)). See, e.g, In re page, 179
F.3d 1024(7th Cin. 1999),cent. denied, 528 U.S. 1162(2000)('There nemadins

the possibility that a claim in no sense abusive, because 4z could noi have
been naised eanfiern, yet noi wilhin ithe dispensation that section 7244(b)

(2) grants gon the {iLing ovf some second oh successive petitions, wauld

have sufficient merit that the bariig of it would raise an Lssue undern iZhe
clause 04 the Constitution that fonbids suspending fedenal habeas conpus

othen than in ztimes of rebeffion on Anvasion."); Kguyen v, Gihson, 162 (10

th Cin. 1998) (application of AEDPA's successive petition provdsdiond 1o pnison-
en's Ancompetence-to-be execufed claim "does noit precfude federal considenatdion
0§ ... cladm and, thenefone, does nox suspend the writ[becausel ... [pl-
etitionen may s24LL obtain federal neview by the United States Supreme Count,
eiihen Zhnough neview of a state count's determination of nis epmpetency, on
through an ondginal habeas proceeding filed with zhe Count...land] pelditionen
may have available othen jfudicial remedies™); Lid at 604(Briscoe, J. Dissentingy
(disagreeding with majonity's Suspensdion CLause analysis and concluding ihai
application of AEDPA's successive pelitiion provisions Zo Lincompeience-Zo-be /}
executed cladim "effectively nesulis in an unconstituitional suspension of the -

whit o4 habeas conpus"); MilLexn v. Mann, 141 F.3d 976(101h Cin.),ceat dended,
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575 U.S. 891(19968)(recogndizing that "[whether zthe one year [opt-An] Limiiation
pendod violates the Suspension ClLause depends upon whethen Zhe Limdilation
perdiod nenders the habeas nemedy 'Anadequate on ineffective’ fo fesi the
Legality of detention’"and that"[xt]hene may be cincumstances whene the Lim-
itation peniod at feasi naises senious conétituiionéai1ﬁqgaéiioné and possibly
renderns Zhe habeas nemdy inadequate and Lneffecitdive, "buf concluding Zhat
statuie of Limiaidions did nol have Zhai effect in Linstant case); Manidinez-
Villanel v. Stewand, 118 §. 3d at 631-37 & n.3-5(finding "phtent” consiiiu-
tional probelem wiih" applying AEDPA to "pnecéu[de]"any fedenal posiconvicidion
oppontundity, dncluding on ordiginal wrii 2o Supnrneme Couri, 10 haise considilu-
tional cladim of Aincompefence o be‘executed (because claim was "premature" at
1ime of f4insd pefiiion when on oniginal wniif to Suprneme Court, Zo naise con-
sididuiicnal cladim of Amcompeience Lo be execuited (because claim was "prnematfune"
at time 0f f4ns1 peiitdion when on oniginal wnit to Supreme Counrt, to naise
constituidional cladm of Lncompetence fo be executed (because claim was "pre-
matune" af 1ime 0f fLnst petdidon when execuidion wad noi immineni and because,
nead Litenally, AEDPA would ban numendically "second” peidition naising same
celaim); Suspension clause problems ane avvdided only when "nes Judicata”
priinciples apply because petitionen did naise on could have naised clLaim 4in
prion petditdon; "sefecitl[ingl...suggestion ithat dinect neview by the Supreme
Cournt [on Centdionand] of i1he stafe court's competency proceedings suffices

to susiadin [AEDPA] against consiiifulional attack "because" [clentiorand

neview does noit amount to an adequaie altennative foxm of collatenal nelif"
(ciiing Swain v. Pressfey, 430 U.S. 372 (1977); also nefecting Literal Ainten-
prefalion of AEDPA'S ban on "second" petétioné.and ineating petdition ail Lissue
as not "second orn successdive’ " in onden 1o avodld” "senious constitutional
problems' "); id. at 635 (T.G. Nefson, J., concurnding)("in my view, #he

1996 Acr unconsdtituiionally suspends Zhe wriit of habeas corpus as Lo compe-
tence 1o be executed claims...i ( (
An an unambiguous gashion,

by prohffting

14
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the considenation of claimsé Ain second on successdve petitions thait ... Zher

ne was no eanfien [fedenal postconvictidonl] opportunity to [raise].

1§ Zhe wnit has not been suspended as to those cladims, it L8 difficult Zo see
how 4t can even be suspended as Lo any class of claims. "}; In ne Medina, 109
F.3d 1556,(112h Cin. 1997){g§inding no Suspension CLause violation &n
sLtuaiion similan to thai in Mantinez-VilLlaneal buil premising conclusion on
assumpiion thai cladim was congnizable on ondiginal wnit in Supreme Couxrt);
Camanano v. Thvin, 9% F.%d 44 {(Znd Cin, 1996) (giving nonlitenal indenpretation
Zo" "second orn successive petition' " as used Ain AEDPA Lo peamdiit pefiifionen
whose intial peition had been dismissed without prejudice for gailure %o
exhaust slate nemedies o secune adfudication of Latern gpetition containing
tame, but now exhausted, claims, othenwise, "application of ... [AEDPR's
successive pedidion nesindicidions] to deny a nesubmitted petition in cases such
a4 This would effectively preclude any fedenal [posiconviciion] neview");
Pofand v. Sitewant, 41F. Supp.2d 1037 (D. Aniz. 1999) (permitling {iLing o
{ncompelence-{o-be executed claim without compliance wiih AEDPA's successive
reiiidion provisons An onden 2o avodd Suspensicn Clause problem that would be
created by "essentially foneclos]ingfo. federal distnicit count {rom even con-
sidening such a ... claim"). See also BLaix-Bey v. Qudich, 151 F.3d 1036, 1046-47
(D.C. Cin.), supplemenied upon neheaning, 159 F.3d 591(D.C. Cdin. 1998) (nelyding
on Felken v. Tunpdin o conclude that "Congress has not extingudished BLairn-Bey's
sdectsion 2241 nemedy [through enactwment of Local D.C. statute]"because” "[rnepeacls
by Amplication are not favonred' n and because "principle that the witfhdrawal

0f habeas conpus junisdiciion is subfect to especial scrutiny...dates back

over a hundred yeans"); In ne Donsadinviff, 119 F.3d 245, 24&(3d Cin. 1997)

15
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(4§ "puaiy why cladims 2hat she on he is {actually ox fegally Lnnocent as a
neduli of a previousdly unabadllfable statutony LAnitenpreifaiion "has so " avenue

04 jucdcdial neview avaifable, "fedenal couni” would be faced wiih « Zthorny
constitutional is4ue™' count neec wod neach consiifuiionad issue because &epfio
2255 movant whose successive 225 motdion was barhed by AEDPA can "nesont to

the wiit 0§ habeas conpus codifdied under 28 U.S.C. § 2241"); Rosa v. Senkowshi,
1997 U.S. Disi. LEXTS 11177 at *19(S.D.N.Y Aqu. 1, 1917), wociidiec, 1997 1.5,
Disz. LEXIS 1€%310 (S.D.N.V Nov. 19, 1967}, af{{'d on other groundsd, 14§ F.3d

13¢ (2d Cin. 1998)("The arplicaidion 0§ the [ronopt-in]time Linit Rosa's fAlns i
habeas perdiiion effecidively depnives him of ihe abifily 1o obiadn any collatera
nevden Ln a federal court of the merits of his claim that his confinement
véclates his consiiiutional nighits. Such a. deprivation Copstiiiifes am wWhicuns -
Liutional 'asuspensdion' 0f the whii 04 hebeas coajus in zhéa case because prion
1c 424 passage, ihe peididioner would noi have beern time barnecd, yei uron

{18 passage he nas Lemeciaiely idme baxned; the staiute p&OuLd25 fo0h a0 safe
hanbon or specdal exception. The Law would &eéuéka fhe peiitivnern, udlon io
ine pessage 0f § 7762 to have anticipaied ihia effecit. Secfdion 2763 An ihe

)

ine fegald

&
XY
+~

AL L0neR" S convietlon
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O

anc compleiely rrevents any condddenatdon of the equities of the case, ihene-

fone § 2263 viviates the suspznsion clause and 45 uncondiiiufionad as anpiied”}

v o

infrna § 28 4éa an 7, 19 ara accompargding fexi; {ufra §41 2 0 wn. 16{cdiding

fecdenal prdsvnen cases chigdnaily

L
~

1 anden 726 N,S.C. § 7255 in which AEUFA

gdifeo
rpresenis potenidial Suspension Clausz {ssues that counis have soughi 7o avodd

by dnbokding residual habeas conpus nemedy undea £d§ 2241-. See also Burkis v.
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who §iled sepanate petitions to challenge conviction and penaliy netfndal but
who could have consolidated claims in single pefition of he had been given
notice of AEDPA-04 any forun in which %o Litigate constifutional aitacks on
neseniencdingl; Rodindgues v. Antuz, 990 F. Supp. 275, 277-84(S.D.H.Y. Jagg'd

161 F.3d 763 (2nd Cin. 1998) [pen cundiam)(declining to §ollow hokding in Rose v.
Senkowshi "thai the AEDPA's one year siatute of Limitations 4is in all cases

ar  neonsliduidional suspension of the wnii, "but necognizing that Suspension
Clause issues may anise Lif, as resufi of AEDPA, "a petitioner could nevexn

have naised his on her claim "on fedenal neview {s unabaifable fon "a peddiiioner
[who] can show he is actually innocent of the cnime fon which he is convicied”).
C§. Delaney v. Matesanz, 264 F.3d 7, 135(16% Cin. 2007) (nejecting Suspemsion
clause chaflenge to AEDPA's statute of Limd{iaiions because relevant "provisLons
nethen gut the wnii of habeas coapus non nenden it impuissani o test ithe
Legafity of a prnisonen’'s detention, "and provisions "Leave[]habeas petitionens
wilh a neasonable oppontunity to have their claims heard on the menits").

Tunnen v. Johnson, 177 3d 390 (5th Cin.),cent dended, 526 U.S. 1007(1999)
(rejeciing Suspension CLause challenge to AEDPA's siaiuife 0§ Limdilations because
peiitionen "cannot show that the ELimitation peniod had nendened his habeas
némedg inadequate on ineffective”). Compare In ne Vial, 115 F.3d 1192{41h Cix.
1997) len banc) (concluding that suspension clause challenge to successive
petdidions Limitaidions ihat would preclude petitionen {rom nadsing cladm Zhai
could not have been naised eanfien "is 5onec204a& by the necent decision of

the Supneme Count in Felken "Triestman v. United Siates, 124 F.3d 361 (2d Cin.
1997) lexpressing doubts abouz, but declining 1o nesolve, propriety of 41h
Cincudz's Anienpretarionod Felken in ITene Viaf anc noting that Lssue presented

in Vial and also Trniesiman "involves a situaiion that the Felhern Cound did

noi face: Congress has ahguably cut off{ all posiconviction nelief forn a cladm
0f actual innocence thait was based on the existing iecond i tha? could nod

have been eftectively broughz previousfy, )
- oay-
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Unden the Cak. Law, zhe appoinimeni of Counsel §or an indigeni prisonen
pursudng a cAivil action L& an aspect of the night of access Lo the couxrts

[Smith v, Ogbuehi(2019)38€al.App. 54h 453,251 Cal,Rpin,3d 185].Penal§z601(d)

which allows state prnisonens the right %o initiate civil actions, has

been intenpreted o inc£udeﬁ@iihin {18 scope the ndight to be afforded
meaningful access Zo the cournits to prosecute those cdvil actions, A prisonen
may not be deprived, by inmate siafus, o0f a meanihgéuﬂ access 2o the civil
counts L4 indigent and a panty to a bona fide ci{vil action thrnetening
personal on propeniy Lntenesis[Smith v, Ogbuehi(2019)38 Cal.App. 5th 453,

floweven, nedthen the Califonnda Constitution non Penal Code § 2601(d) nequdires

the appoinimeni of counsel fon indigent prisonen Litigants as a matfer of rdghz
Insitead, the choice of measures to safeguard a prisonen's night, as a plaintifs
on defendant, 1o meaningful access 2o the counts to prnosecute a civdl action

{s committed Zo Zhe tnial count's discrezion[Smizh v. Ogbuehi{2019)3& Cal.App.
54h 453].

A tniaf count that dendes an indigent prnisonen Litdgant's motdlon fon appointed
counsel on the ground that Lt has no such authondity, commits Legal ennon by
failing 10 rnecognize Ats discnetlenary authondizty [Smith v. Ogbuehi(2019)38 Cal.
App.54h 453]., Tn a medical-malpractice case brought by an Lindigent,self-nepre-
senting prdson Anmaie against medical professionals who ifreated him whilfe Ln-
cancernated, the appellate counit nevensed summary judgmeni for ithe defendant
because the frniaf count commitiied Legal ernnon by denyding the prisonen's motion

gon appointed counsel on the ground that {1 had no authondity to grnani Zhe nreldieg

The appellate count remanded the case and dinecitea Zhe Andal couri 2o deleamine

inditially whethen the prison inmate 48 indigent,and ithen whethen the suditl involfves

a bona fide thrneat %o pernsonal orn private infenests. 14§ those two condifions ane

:

met,the couxnt must considern what nemedies are avaifable Zo protecit nighi to meandi-

ngful access to the count,which nemedies {nelude the appoiniment of counsel and

523 appoiniment of an expent undentvid.C §730[Sméth v.0gbuehif2019}386Cal.App.52h
2l
-18-
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Rock v. Axkansas, 483 U.S. 44, 49-52, 97 L.Ed.2d 37 (19§7)

(rnighi 1o testify 46 pensonal to defendani and may not be waived by youn Counsel)

Eszate of Washburn (1905) 48 Cal. 64 Opine pursuant to Whait Law 4s:
[1] § 34 of the oniginal judiciany Act of 1789, commonly known as zhe
Rufes of Decision Aet, provided:

Laws of States as rules of decision.The Laws of the sevenal states,
shatl be reganded as nules of decision in iniaks ai common Law in the counts
0f the Uniied Siates Lin cases whene they apply,

Section 34 was {inst added to the Dnaft Bife of the Judiciany Act by a Senate
amendment; this amendment as oniginally drafied nead:

And be it funihen enacted, Zfhait the Szaituze Law of Zhe severnal States 4Ain
fonce fon the Lime bedng and thein unwnifien on common Law now Lin use, whethen
by adoption §rom the common Law of England, +the ancient statuites of the same
0f oh othernwise, except whene the Constiilution, Threatdies of Staifudes of the
Unizted States shall otherwise nequirne orn provid shall be neganded as nules of
decisdon in the trndiaks ai common Law 4in 1he counts 0f {he Undited Staies 4in
cases where Lhey apply.

Howeven, begore the amendment was submitted the wonds "Statute Law" wene

sitndicken and the wond "Raws" was Lnsexnied and the words "in force forn ihe tdime

being and thedir unwnittlen on common Law now Ln use, whdithen by adoption {rom

Zhe common Law o4 England, zhe ancient statuies of the same on oiherwise”

also wene sindcken, see Wannen, New Light on the History of Judicdany Aci
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o4 1789, 37 hanv, L. Rev. 49, Sélﬂi?Z?{;] Warnen argued Zhat the wond-"Law'
was LAntended 1o Anclude both statutoxry and case-made faw because of these
Legisfazive Language changes. He also stated that § 34 was prompied %o

quiet feans of many people that a different Law would be applied in fedenal
counts than was applied Ain sitate courts., Whateven the crdigdnal draftsman

have meant, the use of 1he amibiguous wornds "the Laws of Zihe severnal stales"
gave rise io much conirovensy.

Swigt v. Tyson is The Leading case inenpreting Zhekmeaning of Zhese wonds.

41 U.S. (16 Pex.) 1, 10 L.Ed 665(1642). Fon commentary on Zhe Swift decisdion,
see generally Bridwell £ whizien, the constitution and Zhe common Law 101-105
{1977}; 11 W.4. Crosskey, PolLitics and the Consiitution 865-60, 9172-19(1953);
G.T. Dunn, Justice Joseph Stony and ihe Rise of The Supreme Courd 403-414(1970)
Fleifchen, The Genenal Common Law and secition 64 o4 1he judiclary Act of 1789;
The Supreme Count 403-414(1970); Fletchen, The General Common Law and section
34 04 the Judiéiang Act of 1789: The Example 04 Manine Insunrance, 97 Hanrv.l
Rev..1513{1984); Freyen, Hanmony and Dissonance: The Swift and Endie Cases

in Amendcan Fedenaldism (1981); horwitz, The Transionmaiion 4Ln Amerdcan Law
1760-1860 (1977}; La Piana, Swifit v. Tyson and the Brooding Omnipresence in zthe
Skhy: An Investigaiion of the idea of Law in antebellum Amendica, 20 Suffolk
U.L. Rev. 771 (1986); R.K. Newmeigern, Supreme Count Jusiice Joseph Stony:
Statesman o4 the ofd Republfic 332-43 (1985); Schuklam, The Demise of Swifl

v. Tyson, 47 Yalfe L.J. 1336 (1938); Warnen, New Light on the Fedenat judiciany
Act of 1789, 37 Hanv.L. Rev. 49 (1923); and M. Wendelfl. Relations Beitween

the Fedenal and State Counts 119-23, 125-26{1949). This was an acition in the

cincudt count of New Yonk by a non-resddent holdern of a megotiable bill of

-720~
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exchange.The accepior of the bilLL defended on ihe ghound thai he had been 4Lndced
1o accept the billf by fraud and that this defense was a bar against the plainiiff,
because unden New Yonk decdisions, which he coniended werne binding on the federal
couni, the plaintiff was not a holden §orn value because he had faken the bilfidn
satisfaction 0f a pre-exdisdting debi. The Supreme Courni An an opindion by 1

Jusiice Stony, declined to foflow the New york decisdons:

of Courts consiiiude Laws. They ane, at mosi, ondy evéddnce of what the Laws
are, and ane not themselves Laws. They are oflen neexamined, nrevernsed,

and quafdified by Zhe Counts themselves, whenever Lhey are found fo be edithen
defective, on LLL-founded, o4 olhen-wise Anconrheci. The Laws of a stfate

are mone usuoally undersiood o mean the nules and enactmenis promulgated by

the Legiskaiive authordity iheneof, on Long established Local custfoms havding
Zhe fonce o4 Laws. In afl the vardous cases, sshich have hithenio come befone
us for decdsion, 1his courit have [sdic] undigonmly supposed, Ahat thexsirue
Antenpretation of ihe 34ih section Limiied Ats applicailon 2o sdate Laws
sindctly Local. Zihat 45 2o say, 2o the posditive statuies of the State, and

to the consinucdion Zhereof adopled by the focal trnibunals, and to ndighifs and
tiilens %o 1hings having a permaneni Localiily, such as the nights and titles

Zo neak estate, amnd cither matiters dmmpvable amnd Lminraternitordal im thein
nafuhe and chanactern. 14 never had been supposed by us, 2Lhat the sectdion

did apply, or was designed 2o apply, to quesiions of a more general nature,
not at all dependent upon Local staifudes on Local usages of a gixed and pen-
manent openation, as, {4or example, 1o the construciion of orndinany contracts

on ofhen wnittfen Ansinumenits, and especiafly Zo quesiions of genernal commercdal
Law, whexne the state irnibunals ane called upon o penform ZLhe Like funciions

as ounselves, thati L&, to ascentadin upon genenal reasoning and Legal analogies,
what {4 Zhe trnue exposdiion of the contract crh Linsdthument, oxr whail is the

fust nule furndshed by Zhe principles of commencial Law fo govenn the case. ...
The Law nespeciting negotibafe insinuments may be truly decdaned...to be in |
great measune, noi the fLaw of a single conuntrny only, buil of the commenrcial wornked

In 1he ondinary use of Language Lii will handly be contended thai Zhe decdisions

In brief, <zhen, some state judicdal decdisdions wene to be folfowed. In addiidon
Zo those decdisdion & consitruding the siate consiitution and statutes, decdsions
enunciating the common Law perntadinding 1o rights and iitles Lo neal estates were
contnolling. Buil in the broad fields of commencial Law and general furdlspru-

dence the state common Law was nol binding upon ithe fedenal cournts. ‘

_21_
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"The Consitditutdion, Treaties, and siatutes of the undited SZtates" consitituted
pakamadnt Law., As L0 non-federnal maliens ,federal maztiens, fedenal counts

wene 1o conform 2o the "Laws" of the state in trnials at common Law. The phrase
"trnials at common Law'" excluded cniminaf cases. Undifed Siales v. Redd,53 U.S.
{12 How.)361, 363, 13 L. Ed. 1023, 1024 (1851). Although 1he Act, by {14 ztenms,
applied only to actions azt Law, {edenal counis sitting 4in equiiy wene bound by
state statuifes and decisions construing them wherne they cheated on declared a
substaniive night. See Dawson v. Kentucky Distilflendies & Warehouse Co., 255
u.s. 288, 41 S.Cxt. 272, 65 L.Ed.6386(1921); Missourd, Kansas & Texas Thust Co.

v. Krumsedg,172 U.S. 351 U.S. 351, 19 S.Ct. 179, 43 L.Ed. 474(1988);Bnrine

v. Hantfond Fine & Ine. Co.,96 U.S.{6. 04%0)627. 24 L.Ed.856(1878); 0'Connon

v. Townsend, 87 F.2d. 682(8&th Cin. 1937});and Mutual Life Tns. co. v. Cunndingham,
§7 F.2d 842(&th Cin. 1937). Bui, 4n general., section 34 of 1he judiciary Aci

of 1789 did not apply 1o aciions 4in equddgly and if was not uniil the 1948 neviddion
Lo the Rules of Decision Aci that the statute was broadened to cover afl'clvil
actions." See P. Baton, D. Melzen, P. Mishkin, & D. Shapino. Hari and Wechslen's
Zhe Fedenal Counts and Zhe Fedenal System ai 750(Foundafion Press 3d Ed.19688);

see also 28 U.S.C. § 1652. The Language change recognized Zhe mengern of actions

at Law and equity effecluated by promulgation of the Federalf Rules of Civil

Procedure An 1938,
[2] Laws of States as Including State Consiitutions, Staitutes, and Decdsions

Swift v. Fyson defined "Laws" Lo Anclude siaie constituidions, statutes, and
decisions of state counits consdtruing them. Thus Lf a state cournt gound that

A48 statute was dubstantiallfy Aideniical %o thait of anothen state, fhe fedenal

counts were boand by that decision. See Monehead v. N.Y. ex xnel Trpaldo., 298
T Jgg- o




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED page 21

Uu.s. 587, 56 S.Ct, 918§, 80 L.Ed. 1347 (1936)expladined by West Coasit Hotelf Co v.
Pannish, 300 U.S. 379, 57 S.Cxt. 578, 81 L.Ed. 703(1937). And L{{ there wene

no state decdsdions but a state siatuie was the same as anoilhen state's ithe
federnal count followed that state's intenprexaiion. Ddinkins v. Coandsh, 41 2d
766 (E.D. Ank. 1930). however, zZhe Supreme CounZ, which in Swift v. Tyson

was Aimpressed wiih the need fon undformizty Ln commercial Law, accepiled vaxrying
state Antenpretations of the Negotiable insitnuments Law. See Manine Nai'l Exch.
Bank v. Kafli-Zimmens Mgg. Co. 293 U.S. 357, 55 CL. 726, 79 L.Ed. 427(1934);
Buxnnd Morig. Co. v. Fraded, 292 U.S.A. 457, 54 S.C%. 8§13, 76 L.Ed. 1380(1934).
See genenally Beutel. Common Law Judicial Techndique, 9 Tulane L.Rev. 64(1934);
Forndham, The Fedenal Counis and the Construcidion of Undiform State Laws. 7 N.C.L.
Rev. 423(1929), and note. Swift v. Tyson and the Consthuction of State Sitatuies,
41 W. ¥a. L.Q. 131 (1935). The federal couris applied state staiuies as consirued
by state counis and followed siaile decdsdons in a wide arnay of coniexts.
Fedenal counids foflowed state decdsdions 4in the {following sLituations. Bul A4
thene wene no sztate decisdon on poinit, then the {fedenal counits could reach an
independent construciion of a stale consitiiuiion on statufe. See Thompson v.
Consolidated Gas Utils. Conpl 300 U.S. 55, 74, 57 S.Cx. 364, &1 L.Ed. 510,520
{1937); Concondia Ins. €o. v. School Disd., 287 U.S. 545, 51 $.C1.275,75 L.Ed.
526(1931)(state decdisions intenpreiing statuite s0 confused thai f{ederal counit
frnee 1o inienpret as At saw §4L); Porineuf-Mansh Valley Canaf Co. v. Brown,

274 U.S. 630, 47 S.Czx. 6972, 71 L.Ed. 1243(1927)See afs0 Henderson
Co. v. Thompson, 300 U.S. 75§, 57 S.Ct. 447, &1 L.ED.632(1957)

{Supreme Couni defented 2o Lowen {edenal count's undernstanding). Nonetheless,
jedenal counts were neluctani Zo adjude a state siatule io be in conffict wiih
the siate consfituzion befone Ai had been passed upon by the state counis,

especially when the highesit couni had nendered decisions on 1he assumpiion
0f 418 valdidity. See Poxnten v. Invesions' Syndicate, 287 U.S. 346, 53 S.CZ.

..2‘3...
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132, 77 L.Ed. 354(1932); Loudlsville & Nashvifle R.R. Co. v. Garneti, 23% U.S.

298, 305, 34 S.Ct. 46, 51, 55 L.Ed. 229, 239(1913); Hichigan C.R.R. power |
201 U.S. 245, 291, 26 S.Ci. 459, 461, 50 L.Ed.744, 760(1906); Joseph. R.Foand
Co. v. Manyland, 219 F. 827, §38(44h Cin. 1914). 14 thene wene no sitate de-
cisdions when a {ederal court consirued a siate Aiaidie, a fedenal appellaie
couni was not obided 1o nevense because of an {intervening siate decdsion con-
struing ZLhe stalute diffenently, See Concordia ins. C Co. v. School Disit, 2§2
u.S. 545,51 S.Cx.,275, 75 L.ED., 526(1931); Bungess v. Seligmen, 107 U.S. 20,

2 S.C4&. 415 706 L.Ed. 795(192¢6);Thadesmen’s Nat'f Bank & Trnusit Co.Jlohnson,54F. 2d

367{D.Md. 1931).

[3] Laws of States as including "Righis and Tithes 2o Things Having Penmanent
Loedity”

Swigt v. Tyson held that the fedenal couxits wene bound to follow éiaield@ciéioné
on Local usages and on "nights and 1ixtles to ihings having a permanenit Localiity.
8uch as the nights and titles to neal esiaze and other maitens immovable and
Antratenasitondal in their natural charactern., "Thus, fedenal counits fofLlowed
siate common Law An ai Leasit four broad areas., The {4inst related Lo state
decisions on matiens concerndng phropeniy, real esiafe, Zaxes, and LLens.

See Blain v. Commdssionen, 300 U.S. 5,57 S.Cx., 330, &1 L.Ed. 465(1937) (natune
of a trusl); Uniied States v. Kombsil, 286 U,S.424,57 S.Ci. 616, 76 L.Ed.1201
(1932) estate lax); Guarantly Trusi Co. v. Blodgexi,Z287 U.S. 509,53 S.Ct.244

77 L.Ed. 463(1933) (propenty Qubjeci to Zax);Waggonen Estale v, (lichita Counity,
273 U.S. 113,47 S.C£.271,71 L.Ed.566(1927)(neal estate);Dawson v. Kenfucky
Distillendies & Wanehouse Co. 255 U.S, 286, 41 S.Ct. 277, 65 L.Ed. 6386{1921)
{(Nature of prnopeniy of £4icense Lax); Bardon v. Land & Rivern Impaov Co.

_24..
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157 W.S. 327,15 S. Ct. 650,39 L.Ed 719(1895) (Tax Liens);Lewis v. Monson, 151 U.S. 545 14 S.Ct. 424, 38 L.Ed 265
(1894) (vabidity of taxes);Case v, Kebly. 133 LS. 21, 10 S.CL. 216,33 L Ed. 513(1890) (Real esate) ;Buinand v.
Connissionen of 1RS, 91 F.2d §§0(7th Cix. 1937), cont, dismissed, 303 U.S. 665, 5% S. Ct. 748,87 L. Ed. 1122
(1938) (Nature. of twst) ;Blackhunst v. Johnson,72 F.2d 644(&th Cin. 1934) (same) ;Washburn v, Gillespie, 261 F.41
(8th Cin. 1919),cont. denied, 257 U.S. 587,40 S. CL. 396,64 L. Ed. 729(1920) loik, gas and mining Leases);Sun Lide
Assun. Co. of Casanova, 260 F. 449182 Cin. 1919) (Liens on pensonal propenty) ;Aenican Swety Co v. Bellinghan
Nat'L Bank, 254 F. 54(9th Cin. 1918) (banken's Lien) ; Southenn Ry Co. v. Boand of Conn'ns 246 F. 383(4th Cin. 1917
(nights of uay) ;Bean Réven Papen & Bag Co. v. City of Petoskey, 241 F. 53(6th Cin.1917) (tax Liens on personal
Property); Nelson v. Repubbic Tnon & Steol Co. 240 F. 285 (8th Cin. 1917)(0ik ,gas and mining Leases);Tn e
Lenackson, 250 F.1000(S.D.N.Y. 1916) mondgages); Colurbia Diggen Co. v. Spanks, 227 F. 750(9th Cin.1915)
(prionity of Liens);Thomoson v. Stoss-Shedfield Steel & Tnon Co. 209 F. 840(5tn Cin. 1914) (neal Estate);Loben-
stine v. Union Elev R.R. Co. 80 F.9(7th Cin 1897) (nights of abuttens);Swites Riven Cyoess Lumben Co. v,
James, 50 F. 360(C.C.S.C. 1892(Possession of Land).The second anea ivvolued decisions dealing with unten nights
See Borax. Consol.Ltd v. Cityng Los Angebes, 296 UiS.10,22, 56 S.Ct. 23, 29, 80 L.Ed.9 17(1935) (népanian nights) ;
Fox Riven Papen Co. v. Railnoad Comnin of Wisaonsin, 274 U.S. 651, 47 S. Ct. 669, 71 E4.1279(1927) {sanz);St. Louis
v. Rutz, 138 U.S.226, 11 S. Ct. 337, 34 L. Ed. 94111891} (2itte 4o Land formed by accnetion); The Golden Rod
197 F. 8300, Me. 1912),ad4’d208 F. 24 (1at Cin. 1913) (night of what to extend into navigable watens);
Chicago. B. & Q. R.R. Co. v. Aganoose County, 182 F.291 (8th Cin. 1910) (uatanrnights) . The thind categony ene
conoassed decisions nefating o nunicipal conporations. See Detrnodit v. Osbonne, 135 U.S. 492,10 S.Ct. 1012
54 L.Ed. 260(1890) (Liabibity of mumnicipmt conponattion for tont); Meniunther v, Mihlenbung County count, 120
U.S. 354. 7 SiCt. 563, 30 L.Ed. 563(1887) (power of municipal conpornations o contract); Nonton v. Shekby
Cunty, 118 U.S. 425 6 S.CL. 1121, 30 L.Ed. 175(1586) (sane); Boand of Comi'ns v. Polband-Compbell Co. 751
F. 249(&th Cin. 1918(povens and duties of municipal conponation) And the foanth anea in which fedenal counts
followed state decisional Low wns on mattens of status, such as ranital nights .See. Taylon v. Voss, 271(1926)
(nights of mannied woman 4n husband’ s poperty); Union Tast Co. v. Guosman, 245 U.S. 412(1918) (Power o4 wun
~ded wynan 4o make contracts); Meisten v. Mooe, 96 U.S. 76, 24 L. Ed. 826(1878) (Fonmlities necessany for
mudage) ;Gillespie v, Pocthontas coal & Coke Co.,163F, 992, 997 (4th Cix. 1908) cent.Denied, 214 U.S.519
29 S.CL.700,53 L.Ed. 1065(1909) (Vakicity of contracts by husband and wide).
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1§ thene uns no state decision that fonmdlated a propenty nulbe uhen the action was begun, the fedenal count
could make. an Andeperdent judgment and was not bound by a subsequent state decisdion. Kuw v. Fadmront Coal
Co. 215 U.S. 349,30 S. Ct. 140, 54 L. Ed. 228(1910) (Nofmes, White and McKenwa dissenting); Budnand v.
Connissionen of interal Reverue, 91 F.2d 880(7th Cin. 1937) (Independent Judgment as 2o natune of twst §
formulated as there wene. vo binding state decisions).

[4] laws of States as Wot including common odaw Rubes on Commencial Law and Genenal Junispundence

Under, the. doctnine of Swigt v. Tyson the fedenal counts wene not bound 1o §o2low state. decisional £aw in matt
tens of commencdal Low and genenal fundispudence. Thus 44 thene wns no valid state statute the fedenal counts
Andependerily decided mattens pertaining Lo negotiable Anstuments.See ade v. Chicago S. & St Louis Ry Co.,
149 U.S. 327, 13 S.Ct. 892, 37 L.Ed. 755(1893) (holder in due cownse may necoven face value of note. although
he paid £ess) ;Cramell v. County of Dac.96 U.S. 51,24L. Ed 681(1878) (same) ;Suit v. Tyson 41 U.S. (16 Pet.)
1,10 L.Ed 865(1842) (one who 2akes negotiable paper fon pre-existing debt 44 a holden for value).the inten-
pretaiion of contracts founded on cenficates of conponate ;tock,éee. Uabash Ry. Co. v. Banclay, 280 U.S. 197
50 S.Ct. 106,74 L.Ed. 368{1930).and the genenal Law of insurance.See Bosseman v. Comnectiocute Gen. Lide Tns.
Co. 301 U.S. 196, 57 S. Ct. 686, 81 L.Ed1036(1937);Aem Life Ins. Co.Moore, 231 U.S. 543,34 S.CL. 186, 58
L. Ed. 356(1913);Guigsby v. Russell, 272 U.S. 149, 32 S. Ct. 58, 56 L.Ed. 133(1911) ;Mackeluie v. Mutual Ben
Lige. Ins Co. 287 F.660 (2d Cin); cent. dended, 262 U.S. 747, 43 S.Ct. 522, 67 L. Ed. 1212(1923)See. genenally
Broun, State tmunance Cases in Federal Cownt, 25 Geo.L.J.642(1937).

Unden the doctnine of Swift v. Tysoin the fedenal counts wene ot bound to follow stte decisional Low 4in moati
ensof commencdal Law and genenal fundsprudence. Thus if thene was no valdd siate statute the federal

counts independenitly decided mattens peitainivg fo negodioble insthuments.See Uade v. Chicago S. & St. Louds
Ry.Co 149 U.S. 327, 13 S.Ct 892, 37 L.ED.755(1593) (holden in due counse may necover face value of note,
abthough he paid Less); Cromuedl v. County of Sac. 96 U.S. 51,24 L.Ed. 681(1878) (sane)Swi4t v. Tyson 41 U.S.

(16 Pet.)1, Ed 865(1842) (one uho Aakes negotiable papen fon pre-existing debt is a holden fon value).
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the. intenpretation of cotnactsd founded on cendificates of conponate. stock,See Wabash Ry Co. v. Banclay, 280
U.S. 197, 50 S.Ct. 106,74 L.Ed. 368(1930).and the general faw of insunance. See Boseman v. Commecticut Gen.
Lige Ins. Co. 301 W.S. 196, 57 S.CL. 686, 81 L.ed 1036(1937); Aetna Life Ins. Co. v. Moone, 231 U.S. 543,34
S.Ct.186, 58 L. Ed. 356(1913);Gnigsby v. Russel. 222 U.S. 149, 32 S.Ct.58, 56 L.Ed.133(1911);Mackeluic v.
Mutual Ben Lige Tns. Co. 287 F. 660 {2nd Cin.),cent. dended, 262 U.S. 747, 43 S. Ct. 522, 67 L. Ed. 1212
(1923) ;8¢ generally Buoun, State Insunance Cases 4in Federnal Count 75 Geo.l.J.642(1937).

Moneover, 4in the absence of a valid state statute fedenal cownts independently decided a nange of commencial
maliens and pondiculon questions of condract Law.See, e.g., Salem Tust Co. v. MHwifactunens Fin. Co. 264
U.S. 182, 44 S. Ct. 266, 6§ L.Ed. 628(1924) (Law governing contrnact assignnents;dedenal count not bound 1o

folbow state nule) ;Roekn v. Honst, 178 U.S. 1,20 S.Ct 7805 44 L. Ed. 953(1900) (conthact repudiation and ]
anddanages) ;Cantnal Trapap. Co. v. Rullman's Palace. Can.C0.139 U.S. 24, 40 11 S.Ct. 476, 481, 35 L.Ed. 61

(1891) (Uetna vines contnacts);Peance v, Madison & Tndianapolis Ry Co. 62 U.S. (21 how.)441, 16 L. Ed 184(18
58) (same) ;Fitgoatnick v. Flanagan, 106 W.S. 648, 1 S. Ct. 369, 27 L.Ed. 211 (1892) (Pantnenship debts).
Thua, m these aneas the. fedenal counts evolved their om camon Law. This was tue abso in the broad #lold
of "genenal junisprudence.” pantioularfy concerndng vanious issuss nefating o negligence.

Questions of ron-stotutony public policy also came within the teni’genenak funisprudenceand state. decisions
generally were ot binding. Thus, 4in Black £ White Taxicab & Transfen Co. V. Bjoun & Yeblow Taxicab £
Transfen Co. a taxicab company successfully enfoined a nival taxic ab comoany from s0iciting business in
viofotionof plaintiff's contract with a nailnoad, although applicable siote count decisions had held sdanifan
contnacts Anvalid as diseriminatony and in restnaint of thade.

The nedgn of Swigt v. Tyson also suppbied othen tensions and inconsistencies in applicable Law. For examole,
with negand 4o genenal damages fedenal counts could independentty fonmilate a common Law nube. But for in-
vasions of #ights in neal propendy. the issue of damges was neganded as Local and 1o be setiled by state
decision. Funthen, a fedenal cound judgment accnued interest in accondance with sdate wubes, by vintue of
fedenal Afatute;

0
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The. determimation of ithe conflict of Laws nube was a matten of genenal fundspudence and the fedenal counts

uene free 1o decide the issue.

But even uhen the. fedenal cownts did wot have 1o conform 1o state. decisions fedenal counts dnequentty abided
by the prinedple of comity to neach a nesult in accondance with such decisdions and Leared towand siate views
if the question was "bafanced with doubt."

Thus, the princdple. of comity often softened the divengence of stute and fedenal decisions.

51 What state decisions wene the "L of State

Fedenal counds wene obliged 1o foblow the applicable state decisions on questions involuing state constitut-
Lovs, state stadutes, nwkes of property and Local mattens. 1t became dmpontant, thenefone, o determing what
decisions wene considened as expressing the faw of the state. 1§ a state count's statement was dictn, udu-
ally it was not binding on the fedenal counts. State deciséons not precisely in point did not have o be
{6tloned. For sometime L% apoeaned that decisions of Atate counts othen than the highest count wesz

not precisely in point did vot have 1o be followed. For sometime At appeaned that decdsions of state counts
othen than the highest count wene not binding, even though the highest count could not on would not neview.
houever, this was charged by the willingness of the Syeme Count Zo negand a clean decdsion by an Lnkenne-
diate state cound as contnolling. In a suit by taatees Lo obinin a construction of + will with nespect 1o
the powen of the beneficiany o assign pnt of the beneficiany's intenest, an Telnodls appellate cound decided
that the intonest was assignable, The Suoneme Count stated:

The. questiono fof the validity of the assignrents 44 a. question of Local Lo, ...The decdsionog
of the state count upon these questions 4is gtnal. ...1¢ mdters not that the decision uns by an
intenmediate appefilate. court. ... To denogate §nom the. authonity of that concbusion and of the dec-

nee it commnded, 50 fan as the question isomme. of state Law, would be wholly wuarnnanded in
the exencise of fedenal jundsdiction.Blain v. Comnissiongrn, 300(1937).
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"A Prisonen is noi sindpped 0f consiiiutional rights [proileciion)

ai the prison gates, but, raiher they rneladns all 1he nighits of an

ondinany citizen except those expressly, on by necessany Lmplication

taken {rom them by 1he Law. See, Bell v. Wolfish, 441 U.S. 570, 60

L. Ed. 2d 447, 99 S.CX., 1800(1979 7 Brhown v. NAX. 35 F.ed 951(6ih Cirn, 1994)

( Prolecidion {rnom CRUEL AND UNUSUAL PUNISHMENT;

7 Protection §rom Racdal oh Reldiglous Discniminatlion;

3 Seff{~Representalion, 4§ Liimely, on Reldgdious Discndimination;
4 A prnivate Intenvdiew wiih fhe Defendant's Afionney;

5 Limited Privacy of Mail;

6 Visditation by Pensons assisiing wiih the Defenianid's Casels);
7 Badif, excepi Ain some cases;

§ CLivil Rights granied 1o sentenced Prisonens;

(9) Constitutional Rights, such as Freedom of Speech and Religion,
Protecidion from Anvidious Discrnimination, and Due Process proieciion
drom Deprdivation of Ligde, Libenty, or Paopenty, enjoyed by convicied
Prisonens;

(10) Defention condiidions notl amounting Lo preconvicidion CHRUEL AND
UNUSUAL PUNISHMENT AND (11) fon Defendant who {4& represeniing himsel,

the prnivileges A prnisonen's Righis must be Respecied, absent a showing
0f an overniding governnmental Ainterest. The Defendant's nequest fox
enfoncement of a prisonen's nights L4 ghaniled in ihe absofute discrnetion
04 the count, the discretion {4 Limited by due process nequirements

only afien a reasonable expectaidion L{n the prnivillege has vesied.

The counil decddes Ain 4ts demonsinaied good cause forn remedial Laws

and Anten alia, "pnison walfs are a powehful nestained on Litigant

wiAhing to appear Ain a cdvil proceeding. "Given this, all counts

have an obligation %o ensune those walls do not sifand in the way
of affonding £itigants with bona §ide claims the oppontuniiy Zo be

heard. See Apollov. Gyaami 85 Cal.Rptrn.3d 127 (2008).
Espinoza-Matthews v. Caldifornia{9th Cin 2005)432 F3d 1021 (When prison's
hefusal 2o allow peidiiionern access to Legal papens fon 11 months despite
diligent aitempts to dbladn them was extraordinary cincumsiance).
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STATEMENT OF THE CASE

In count 1 of an information filed by Distrnict Attonney of Los Angeles
county, Petitioner was charged with munden, funthen alleged that duringthe
commission of that offense, Petitionen, uséd a firneanrm and that the munden
occurned while petitionen was engaged in Zhe commission o4 a nobbenry.

Petitionen pleaded not guilfty and denied the special allegations.(C.T.p.47.)
The victim 4in both counts was Salvatore T. Gambina. On May 5, 1983, a jfunry
netunned a vendicet of guilty on both counts and found true the allfegation that
the munden alleged in count 1, was cﬁmmizted duning the perpetration of a ‘
nobbeny. The jury also found the allegation conceaning the use of the
§ineanm thue as to both counts. (C.T. 126-128.)

On June 20, 1983, petitionen was sentenced to Life imprisonment without
the possibility of panofe on count one and to the mid tenm of thrnee years on '
count two. The sentences wene ondered zo nun concurnently. The Count dmposed
an additional two years fon each count unden § 12022.5(C.T.147-7.)

On July 21, 1983, petitioner §iled a notice of appeal. (C.T.148-9.)

The Count of appeal affirnmed conviction on AUG 2, 1984. 2CRIM No. 44951.
The necond will show petitionen was arnrested by Detectives FURR & Adadin

NOV cinca 1981 (a month before the crnimes above mentioned was committed}and
also OCT cirneca 19871 (these are munden detectives)and told panole agent Mn.
Graham...who 4aid.juét Laylow tiLlL MONDAY 21th 1981, and we both go to zhe
police station and see why they are Looking for you now. I was arnestied fox
above the same day. Funn & Adain wene pressuning Petitionen to find Mike
Tenay-h{:jbnothea*in-zaw, and tuan him in tolhe allegedlLy had committed a
munden and the detectives while Looking fon him came apone petditioner ai
Mike Tenny's sisten home and begain taking Petitioner back and forth 2o
the station. Petitionen had just got out the hospital)))succinctly Counsél

DEBLANC gailed 2o put my nequested evidence on %u&aiiio show my innocence
. . ‘

a
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REASONS FOR GRANTING THE PETITION

Did not do the cnimes; Was told by AL. De Blanc Jn Ex-Tadial Attoaney,
that we would put on defense that would show 1 was {rnamed by the L.A.P.D.

Detectives Smith, AdaAii and Furn...That DEBLANC JR. ude to be a L.A.P.D.

Sengeant and worked with supra detectives and khnew them, and that they wene

known for setting up framigng Blacks and gang membens. Would show I had fust

got out of L.A. Genernal Hospdial(had a kidney;Spleen;gatlbladder nemoved,half

of my stomabh & haff pancreas and vggus nerve removed)it was no way I was

able to commdit the crimes. Att. DeBlanc was supposde to produce my hospital

neconds/&doctons; was suppose to sdhow thatthein main witness HORNE was

Lieding fon the detectives and was the best friend o0 my Ex-Wide's(Ex boy-

g§riend andwin the same ganglwas upset with me because 1 end up with his

friends ginlfrniend...who end up being my wife. And after 20 yeans of me

being 4in paison. My ex-wife have a baby by her ex. The gunshots 1 ascentained

came from thein gangmembens (I being a Ex-memben contrany to thedin gang).
DeBLanc sadd he would put on the above defense and neven did anything

1 only got commidted o{%}on&)wétnesélﬂonne. The othen gang membens statement

was nread into the juny From Pheliminaryheaning that is iLLegaf. because the

hearing, 1 was fac.'ing the death pentaly...So I was denyed a Grand Juny

and unable to have conéidéd "all the evidence, ofd and new. UDenyed evidentiany

heaning, which would have exhibited the officens all wenrne togethen in penpe-

trhating the frnaud on the count and Without hearing dispute of being violated

0§ autonomy causes an continous miscarnniage of jusitice.
See McCoy v. Loudsdana 138 S.Ct. 1500(2018)¢the court granted MeCoy a new trnial

and explained that when a defendant's constitutional night to autonomy has
been vioflated by defdense counsel despite defendant's affrmative instructions
2o the contrany the nesult is an automatice nevensal of the conviection, 4L.e.,

a showing of prejudice not nequined. Case at ban see declaration and caselaw
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REASONS FOR GRANTING THE PETITION #2

Fredendck Wayne Smith(I)am indigent and not onfy did my Ex-tnial attonney
ALyDEBLANC, Jn do contrary too my wishs and the facts of my case...The

Onden to show cait8&(0SC)1995 judge denyed counsel to buttress the
petition which would have hknew about autonomy nights and able to exhibit

evidence of being framed and 2018 while neading a Legal news papen
(Criminal Legaf News) July 2018, 1 sawy SCOTUS: SIXTH AMENDMENT RIGHT

TO AUTONONY-(T DID NOT KNOW WHAT THE WORD MEANT)ATTORNEY CANNOT OVER-
RULE CLIENT'S DECISION TO ASSERT INNONENCE AT TRIAL."

Since 1995(because it took me that Long 2o do my case and know an iofa

10

11

12

13

14

15

16

17

18

19

20

21

22

- 23

24

25

26

27

28

0f Law)} )1 been §ighting in the counts IAC because 1 knew my Ex-irnial

attonney did a bad fob on proving my Innocence.

While wornking on my casde since 1995 1 could not find a case of Inno-
cence Lihe myself 1 nead: Murnay v. Canndien, 477 U.S. 478(1986);

Sawyer v. Whitley, 505 U.S. 333, 112 S.C%.2514(1992);House v. Beld

547 U.S. 5158(2006); McQuiggin v. Pankings, 135 Led 1019(2013) and
when 1 found Schlup v. Delo, 513 U.S. 298(1995) 1 had to keep Look-

ing to §ind something that shows innocence Like me...s80 I kept
Looking 2iLL 1 found People v. Adain 29 Cal.4th §95(2003)which took
me to People v. Bleich 178 Cal.App. 4th 292{2009)}with People v.

Statteny 167 Cal.App. 4th 1091(2008)due Lo me being a victim

purnsuant %o Arnt.1 §28 don 39 yeans in prison for a caime I didnoi

committ and was framed by L.A.P.D. was nepresented by a formen LAPD
who gave his wond he would show I was framed and someone else did 4it.

My case would effect everyone {innocent because £t would show a pernson

innocent and was denyed his nights to put on his case,

and the 4ollowing cases buttress because of a miscarnniage of justice.

_32-



o on

-1

T - T

neasons forn granting the petition continues #3

ee Reed v. Texas, 140 S.Ct. 686, 689(2020](MEM}(6tatement 04
otomayon.,néapecting the dendial of centdiorarndi) ("when confronted
WL th aciuaﬁinnocence claims assented as a procedural gateway zo
mgach'undentying grounds 4on habeas iezieﬁ habeas counts considen
all available evidence of Lnnocence. House v. Belfl, 547 U.S.518
538(2006) (federal habeas counts evaluating gateway actual Lﬂno-
cence czaimé"mubt consdiden” '"allf the eviderice, ' "odld and new

incaiminating and exculpatony' (quoting Schlup v. Delo, 513 U.S.

298, 328(1995)))"); Reeves v. Fayette S.Ct. 897 F.3d 154, 161-64
(3d Cin. 2018), cert.Dended, 134 S.Ct. 2713(2019).

See., Weaver v. Massachusetts, 137 S.Ct. at 1911("[T]lhe
Count's precedents [haveldeteamin[ed] that centain eanrors ane
‘deemed structural and requine nevensal because they cause fund-
amental unfainmess, eithen to the defendant in specific case on
by peruasive undernimining of the systemic nequirements of a fain
and open judicial process. ... Those precedents include ...
tunney 527 U.S. at 8 (biased trnial fudge"is 'structunral [eaaon]}
and thus [{8] subject to automatic revensal"); Edwanrnds v. Bati-
08, 520 U.S. 641, 647(1997){"A cniminal defendant tried by a
partial judge is entitled to have his conviction set aside, no
matten how 4tnong the evidence against him.")

McQuiggdin v. Penkins, 569 U.S. 383(2013), the court held that
AEDPA'S statute of Limitations L& subject to an "Actual innocence
exception even though no such exception appears in the AEDPA

provisions establishing and defining the statute of Limitations.




1S o\ SR N S

L o 0 o n

Heasons fon granting the petition continues #4

See’ Magwood v. Pattenson, 561 U.S. 320(2010)time Limit can be
extended}; can be obtained upon a prima facie showing that the
glaim that i{s desined to be presented was not zitigaigddom a

prion peitition bgcaaéé:(l}the claim nelies on a previously

unavadilabe nule of constitutional Law that has been madé rnetnro-
aciive by the Supneme Count to cases on collatena neview;or (2)
"the factual predicate fon the claim could not have been dis-

covened through the exencise of due difigence”; and"the facts

undenlying offense.”See 2254 (b) (2) (A) and (b)(2) ({)6(4d).
" Sehlup u.'De£o, 513 u.s. 299, 130 L.Ed.2& 808, 115 S.Ct.851
contrary 2o cane at ban. Factual innocence and never presented
0o8d £ orn new evddence...See People v. Adain 29 Cal. 4th 895
"tU[Flactually innocent"as used in [§851.8, Subdivision(b)does
not mean a Lack of proof of guilt beyond a reasonable doubt oxn
even by "a prepondenance of evidence."[citation.] Defendants
ust show that the state should neven have subjected them to ;hé
compulsion of the crniminal £dw-becau6e no objective factorns justs
ified official action... ,[Citation.]In sum, the recond must

exonerate, not merely ralse a substantial question as to quilt.

See atéo United States ex nef. Maldonado v Denno, 348 F.2d 12,15
(CAZ1965) ("]E]ven in caééé where the accused is hanméing himself
by insisting on conducting fis own defense, nrespect (oa individual]
autonomy requinesd that he be allowed fo go to jail unden his own
banner if he 40 desines ...").That view ignones the established

principle that the intenest 0§ the State in a caiminal prosecuti-

on "is not that it shatf win a case, but that fustice shall ben
done."Bengen v united States, 295 ys 78(1935)
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

it = i 1
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