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No.

CALIFORNIA SUPREME COURT; 2nd APPEAL COURT AND SUPERIOR COURT

ALL SUSPENED THE HABEAS CCFPUS WRIT ALLEGING SECOND SUCCESSIVE

HOWEVER, NEVER GRANTING COUNSEL... WHO WOULD HAVE ADDRESS5

IT IS CLEAR THAT FOR A PETITION TO BE "SECOND OR SUCCESSIVE"AUTONOMY.

WITHIN THE MEANING OF THE STATUTE IT MUST AT A MODICUM BE FILED SUBSE-j

QUENT TO THE CONCLUSION OF " A PROCEEDING THAT » COUNTS AS THE FIRST.

A PETITION THAT HAS REACHED FINAL DECISION COUNTS FOR THIS PURPOSE.

THE CONSTITUTION TREATIES, AND STATUTES OF THE UNITED. STATES"CONSTITUTED 

PARAMOUNT LAW.SUCCINCTLY, STATE POSTCONVICTION PROCEEDINGS IN WHICH THE
>

PRISONER IS RAISING CLAIMS THAT ARE THEN AVAILABLE FOR THE FIRST TIME IN

ANY STATE COURT ARE THE FUNCTIONAL EQUIVALENT OF A FIRST APPEAL AS OF RIGHT 

IN SUCH CIRCUMSTANCES, THE RIGHT TO COUNSEL AND ESSENTIAL FINANCIAL

ASSISTANCE REGCOGNIZED IN DOUGLAS SHOULD APPLY. AND THE ORDER TO SHOW 

CAUSE, INFRA.,

OF JUSTICE(DENING COUNSEL, VIOLATING 6th AinetuLnent)and STATUS QUO 

PETITION FOR VIOLATION OF PROTECTED AUTONOMY RIGHT SHOULD STANUD

CANNOT COUNT AS THE FIRST...BECAUSE OF THE MISCARRIAGE

FOR FIRST POSTCONVICTION HABEAS CORPUS PETITION TO REACH THE

MERITS OF A SUBSEQUENT PEITION 'IF THE ENDS OF JUSTICE DEMAND

AND THE MISC4RRIGAE OF JUSTICE EXCEPTION WOULD ALLOW SUCCESSIVE CLAIMS TO
BE HEARD." FIND A VIOLATION OF THE 14 AMENDMENT OR PERHAPS THE

SUSPENSION CLAUSE 53 U.S. CONST., ART.1,SECTION 9/cl.2...ART.I,§ 11.

HABEAS CORPUS MAY NOT BE SUSPENDED UNLESS REQUIRED BY PUBLIC SAFETY.
page 2 of coversMeet



QUESTION(S) PRESENTED

Should, the. May 2, 1 995 0Kde.fi to Show Caute/PKlma Facie. cate; The W0I/ 05 201 8 

SupeKloK CouKt WKlt of habeat coKput/PKlma facle showing of violation of

and the. cuK.Ke.nt pKlma facle. alleging factual Innocence and viol-

make an exception and allow the CouKt to heaKlng Ve Novol 

falK heaKlng and tupeKtede allege tuccettlve ok abate of WKlt of habeat coKput???

autonomy,

atlon of autonomy,

Attacking the fact that pKoceduKe "CallfoKnla Rule of CouKt § 4.557.(A)(c) (2)
that would havewat clKcumvented and Defendant wat not allowed Countel, 

addKetted factual Innocence and exhibited Autonomy violation would that be
tuccettlve ok abate??

The PKlma Facie evidence that It ttlll tufflclent to ettabllth the OSC wat 

not Kebutted ok contKadlcted by the Ex-TKlal Countel alleging He knew the 

Vetectlvet Fukk, AdalK and Smith and the fact they weKe known foK gaming 

People. iThat He knew they when he ute to be a L.A.P.P. Servant, and he 

would thow the juKy and couKt X wat Innocent and tomeone elte committed the
Countel Kett the

» ♦

CKlmet and he would alto put me on the wltnett ttand.

without doing It and going contKaKy to my wltht, 

of autonomy and thould the couKt keaK the cate???

It that violationcate

Wat not confKonted with the wltnett agalntt me, wat not affoKded the poweK 

o$ compultoKy pKocett, and not KepKetented effectively by competent countel, 

conflict of InteKett and violation of autonomy It that a Sixth 

amendment violation?

due to



(2UE$TI0N{S) PRESENTED page 2

Pfiima Facie, evidence that i6 sufficient to establish the O.S.C.
j

was not rebutted ok contradicted, defendant alleging that Detectives
jPliRR, Adair and Smithrframed Defendant and incriminated, by them
| ' ,
^counsel DE3LAMC opine, he knew the Officers from working with them

;when he was a L.A.P.V. Se^tgean-f and knew them too incriminate

innocent blacks with false evidence and he would produce evidence to 

the court to show it, and did not do it*..did contrary to defenf

dants wishs is this miscarriage of justice and violation of autonomy? 

Exculpatory evidence was never produce and the OSC exhibits prima

’ ^ac-ce case that shows autonomy,is that a second or supplemental

- '.petition for writ of habeas corpus?

: : disputing violation of autonomy?

and if so should it deter

Is petition "successive or and abuse of the writ of habeas corpus 

petition for attacking that procedure California rule of court §4.- 

551.(A)(ft)(2) was not followed to appoint counsel to dispute the 

factual innocence and violation of autonomy?

■—--j

Counsel opine he would establish factual innocence, that there was

:: no reasonable cause to arrest defendant, and that counsel knew the

-- detectives to frame others and show evidence that someone other

‘ . then defendant did the crime, however, didnot and done contrary is

that autonomy violation and the first time addressed?
"quLlyite.innt.ial mii <MKUa.se. o£ ju.iUaeJnakin3 iomtont do Lift

- !i without parole^ who is entirety innocent^ and not giving them the 

1: l chance to show old and new evidence^ that can show erroneous con- 
j\ viction of an innocent person????

Is



LIST OF PARTIES

[ ] All parties appear in the caption of the case on the cover page.

I*] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows: the Second Appellate District, California;

Los Angeles Supe.fiA.ofi Court,Department #120Judge &ialg Rickman/supra

RELATED CASES
Spence 1995deal!ng with A374486 numerous petition* llled unable 
to list them...do not have my document* and see declaration pursu­
ant to why where etc. I will attach copy o{ status quo.

i
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

|X] For cases from state courts: 5ee dto.la.fia.tA.ovt

The opinion of the highest state court to review the merits appears at 
Appendix V to the petition and is dtnitd

SUPREME COURT[ ] reported at Calt^ofinta- 

[ ] has been designated for publication but is not yet reported; or,
; or,

Gc ] is unpublished.

-,-.SEC APP.PII/. FOUR, CALJ¥0RUlAOfyiirf 
to the petition and is VEtilEV

The opinion of the___
appears at Appendix t 15-

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
lx ] is unpublished.

1.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was______________________

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date:____________
order denying rehearing appears at Appendix

, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

j<xl For cases from state courts: DfLC.la.Ka.tlon
NOV 13.79.

The date on which the highest state court decided my
A copy of that decision appears at Appendix_____ £.

See Apytllata CouKt6 Ccui In&OKmation 11/13/2019

case was

[ ] A timely petition for rehearing was thereafter denied on the following date: 
_JLlA_________________ , and a copy of the order denying rehearing
appears at Appendix Stip*a. .

[* ] An extension of time to file the petition for a writ of certiorari was granted
to and including APPENDIX F___(date) on Jan ?<> __(date) in
Application No.__ A_______

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

2



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
HcCoy v. Louisiana 138 5. Ct. 1 500, 1 51 0-1 2 ( 201 8) .see id, 1 511 ["V4.0la.t4.0n 06

a dz6e.nda.nt* 6 Sixth Amendment-szcuKzd autonomy Kanks at zkkok 06 thz kind

stKuctuKal*, when pKzsznt, suck an zkkok is not 

subject to haKmlzss-zkkok Kzvizw, M); ThznSixth Amendment:Jn all ckiminat 

pKoszcutions, thz accused shall enjoy thz tight to a speedy and public tKial, 

by an impartial juKy 06 thz State and distKict wheKein thz cKime shall have 

bzzn committzd, which distKict shall have bzzn pKeviously asceKtained by law,

out decisions havz callzd

and to bz in^otmzd 06 thz natutz and cause 06 thz accusation; to bz confitont-

jto havz compulsoKy pKocess £ot obtainingzd with thz witnesses against him;

witnzsszs in his fiavot, and to havz thz assistance 06 counsel lot his dziznsz. 
XXI/ All pztsons botn ot natutalizzd in thz United States and subject to thz

jutisdiction thztzoi, ate citizens 06 thz United States and 06 the state
No state shall make on. zn60n.cz any law which shallwhznzin they Keside, 

abridge thz pKivileges ok immunities 06 citizens 06 thz United Statzs;noK 

shall any state dzpKivz anytpzKSon 06 ti6^» libzKty, ok pKopzKty, without 

due pKoczss 06 law; noK deny to any pzKSon within its juKisdiction thz

equal pKotzction 06 the laws

28 U.S.C. § 2244(b){3)1C)("The couKt 06 appeals may authoKizz thz 6tling 06 

a second ok successive application satis6ie.s the KzquiKzmznts 06 this sub."). 

and 2244[b)[2)*s baK does not apply, Had no 6atK oppoKtunity to Kaisz 

autonomy-violation in any application.
A decision pKoduczd by on the couKt is not in essence a

and nzveK becomes 6tnal."Statutes 06 Kepose,,,Autonomy could not havz bzzn 

discovzKy pKeviously tkKough thz exzKcise 06 due diligence due ^0 dening 

counsel a6tzK asczKtaining the 1995 okHzk to show cause

decision at all

3



CONSTITUTIONAL ANP STATUTORY PROVISIONS INVOLVEP Page 2
373 U.S. a£ 15-16. Accord 28 U.S.C. 2244(b)landens v. United States,

l

(supenseded) Uuccessive petition Kate applies only nalten an evidentiay
ok alien a keaning 

57 F.3d 956,

2

heaKing on the menits ol a matenial lactual issue,

on the menits ol an issue o& taw);
957-58 & n. 3 (1 Oth cin. 1 995) (although petitionen pneviously naUed claim

3

Gneen v. Reynold*,4

5

cu**en-£ clcjjn is not n*ucce**ivenbecau*e pnevious6 in two petition6,
petitions weKe dismissed on pnocedunat gnounds and thu6 claim wa6

1010

i neven
8 894 F.2d 1009,

494 U.S. 1011(1990)("The Vistnict count
»decided on the menits")t dill v. Lockhant,

(8th cin)len banc), cent.denied, 

did not abuse it6 disenetion injheaning dill*& second habeas petition,

9

10

11
the menits ol dill96because thene had been no j\inal detenmination on 

linst petition.")
The lads and holding ol Sandens v. United States itsell supply anothen

12

13

14

oossible basis Ion concluding that detenmination ol a pnion petition was 

iot on the menits.

15

16 the applicant linst challenged the 

lonstitutionality ol his guilty plea in a postconviction motion concl-
Jn Sanden*,

17

18 uionally alleging coencion and intimidation. Following summany dismissal
19 that motion on the gnound that, 

sets lonth no lacts upon which such conclusions can be lound, 
petitionen liled a second motion.

although neplete with conclusions lit]
the

i> i

20 i ii

21 The laten motion included detailed 

lactual allegations that the pnisonen pleaded guilty white unden the

inlluence ol dnugs administened by jailhouse medical pensonnel. 
Applying its guidelines Ion adjudicating successive petitions,
Sandens Count concluded that the eanlien "denial

22

23

24 the
was not on the menits"25 • • «

because it "26 was menely a nuling that petitionen1 * pleading was delicient.” 

The count neached this conclusion,21
notwithstanding that the distnict 

c.ou>it had "reviewed the entile £iie" and wai "oi the view that petitioned,
28

4
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complaint* are without mcn.it in {act,"becau*e many o{ the new {act* allegej1

ed by the petitioner lay out*ide the record reviewed in the {ir*t proceed- 

The court held that a prior nummary di*mi**al qualified a* "on
2

A.ng.
the merit*" only i{ the pleading* and record* reviewed by the di*mi**ing

3

4
conclu*ively *how*...that i* no merit in hi* pre*ent claim."icourt"5

6

holding in the 1966 amendment* to 28Explicitly codifying Sander*

$2244{61, Congre** limited *ucce**ive petition di*mi**al* to *ituation*

i7

8

in which relief wa* deviied in the earlier proceeding *a{ter an evidentiary9

hearing on the merit* o^ a material {actual i**ue, or a{ter aahearing
Con*i*tent with thi* language and with

10

on the merit* o{ an i**ue o{ law." 

Sander*
mi**al* o{ prior petition* are not on

ii

1 holding, the court* have concluded that "with prejudice"di*-
the merit* when:

12

13

14

(j) The claim a* pleaded in either the prior or current petition allege* 

di*po*itive {act* that are not "conclu*ively" di*proved by the record and

that were not te*ted at an evidentiary hearing in the prior proceeding.

[2] The prior determination in other re*pect* wa* *ummary and not ba*ed 

ipon the legal merit* o{ the petitioner** claim*

[3} The hearing in the prior proceeding wa* not "{ull and {air."
(4) Although the prior proceeding wa* on the merit*, it wa* not reviewed

m appeal {or a rea*on other than a deliberate and {ally in{ormed deci*ion

ty the petitioner not to appeal a deci*ion that could have been appealed

\ind *hould have been appealed i{ the petitioner di*agreed with it.

Turpin, 518 U.S. at 657;Sawyer v. Whitley, 505 U.S.
499 U.S. 467, 495{1991)may have claim

zon*idered on the merit* i{ *how actual innocence.

15

16

17

18

19

20

21

22

23

24

333, 33925 Felker v.
(1992); McCle*key v. Zant,26

27

28

5
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! Ex Pa**e Bowman 3 U.S. 75, 94, 21. Ed. 554 ( 1 307) n[T]he power to
i
)
l award the. wn.lt by any of the court* otf the United State*, mu*t be

|; given by written law, Ex Parte Boilman.
j;
ji The Count mu*t appoint ]Coun*el on the l**uance of an Order to

- I i
■ [Show Cau*e(0SC)ln Re Clark(1993)5 Cal.4th 750 and People v. Shipman \ 

(1965J 62 Cal.2d 226, 231-232.) The Count of Appeal ha* held that

under Penal Code § 987.2(a)[attorney who ha* contracted with city to\

provide *ervlce* a* city attorney, under *peclfled condition*, may 

' al*o contract to provide defen*e for criminally accu*ed Indigent).

M

Countle* bear the expen*e of appointed coun*el In a habea* corpu*
(Charlton v.- j proceeding challenging the underlying conviction.

: 1 Superior Court( 1 979) 93 Cal.App. 3d 353, B62)Penal Code § 937.2

authorize* appointment of the Public Defender, or Private Coun*el 

" there l* no public defender available, for Indigent* Incnlmlnal 

proceeding*.

California Pule* of Court Pule 4.551. Habea* corpu* proceeding*
*ucclnctly: (c) Order to *how cau*e

■ (7) The court mu*t l**ue an order to *how cau*e If the petitioner

ha* made a prlma facie *howlng that he l* entitled to relief. In ;

■ , doing *o, the court take* petitioner'* factual allegation* a* trlie

and make* a preliminary a**e**ment regarding whether the petitioner' 
would be entitled to relief If hi* factual allegation* were proved.

the court mu*t l**ue an order to *how cau*e(0SC).If *o,

(2)0n l**ulng an o'tde-'i to *how cau*e, the court mu*t appoint coun*el

for any unrepre*ented petitioner who de*lre* but cannot afford 

:coun*el. NOTE: Petitioner did file a motion for coun*el and wa*
j \
'! denyed, and Petitioner',* Ex-Trial Attorney PSB44NC nerver an*wered
i ;

ji to any of the OSCtwhlch now exhibit autonomyviolation*) .

ii

6
!’

! i

; i
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i

2 See alto Vobb6 v. Zant, 506 U.S. 357, 359(7993) (pe-^. cuAtam) (dtecu.ee-
3 ed buttre66ing Booker v. Vugger, 815 F .2d 281 [11th CVi. 1987),Cert.
4 denied, 485 U.S. 1 01 5 (7 9£5) [petitioner wae obliged during prior

3 habeae co*pue proceeding6 to inve6tigate all rea6onable ground6 for 

6 relief; ptLtltlone.fi* 6 failure In second ftabeae corpu6 proceeding to 

i dl6cove.fi and rai6e perjured te6timony of patofi coun6el fie.nde.fi6 third 

e ftabeae corpu6 petition in capital caee improperly eucceeetv/e);

9 Sande.n.6, 737 U.S. at 16-17. See, e.g. Kaufman v. Untied Statee, 394 

U.S. at 2 27 [permitting relitigation of factual que.6tion6 not previo- 

u.6ly con6idered at "6u.ll and 4}air jjact ke.aring"a6 defined by Townee- 

372 U.S. 293(7963) ; Smith v. Yeager, 393U.S. at 126; 

Hauler6on v. Wainwright, 753 F.2d at S74(becauee "[p]etitioner had 

a full &nd fair opportunity to eeta6tte/i,,tnejj^ecttue aeetetance at 

prior proceeding, he "ha6 not met hi6 burden 06 e6tabli6hing that 

the end6 06 /uettce require relitigation").

See, e.g, Sker v. Stoughton, 516 F. Sapp, at 540(ab6ence 06 coun6el

15 £e among factor6 warranting relitigation).
May v.

[1992][in eucceeetoe petition context, court* applies "mi6carriage

06 juttice"exception to hear new and previou6lyttai6ed claims relat­
ing 'to adequacy 06 6tate court factfinding procedure becau6e evid­

ence rejected by the 6tate court, "if credited,"would make out 

"coto*abte e#iowtng"tfiat petitioner "wa6 not the murdered 

not even paeeent.*.at the time of th[elmurder )•

10

11

12
nd v. Sain,

13

14

15

16

17

18

Collin6, 955 F.2d299,308-09 (Sth Cir), ce*t.' denied, 504 U.S.90120

21

22

23

24

and wae25 • • •

26

27

28

V



-■CONSTITUTIONAL ANV STATUTORY PROVISIONS INVOLVEV page, 6

Equal protection -claim* available In *late po*tconvlctlon proceeding*.

Tke Supreme Court held lhal Ike Equal ProtectionIn Vougla* v. California,

Clau*e require* the *tate* to provide appointed coun*el for Indigent* pur*ulng

The Court concluded that "where the merit* offlr*t appeal* a* of right. 

the one and. only appeal an Indigent ha* of right are decided without benefit 

we think an uncon*tltutlona.l line ha* been drawn between richof coun*el, 

avid poor" In that *ltu.atlon.

[there l* lacking that equality demanded by the fourteenth Amendment 
where the rich, man, who appeal* a* 0$ right, enjoy* the benefit of 
coun*el'* examination Into the record, re*earch of the law, and 
mar*halllng of argument* on hi* behalf, while the Indigent, already 
burdened by a preliminary determination that hi* ca*e l* without mert, 
l* forced to *klft for hlm*elf. The Indigent, where the record l* 
unclear or the error* are hidden, ha* only the right to a meanlngle** 
ritual. While the rich man ha* a meaningful appeal.

Succinctly, *tate po*tconvlctlon proceeding* In whlch>the prl*oner l* ral*lng 

claim* that are then available for the flr*t time In any *tate court are 

the functional equivalent of a flr*t appeal a* of right In *uch clrcu.m*tance*, 

the right: to coun*el and e** ential flnancclal a**l*tance reconlzed In 

Vougla* *hould apply.

The Supreme Court al*o ha* held that prl*oner* have a con*tltutlonal right 

to meaningful acce** to *tate po*tconvlctlon court*. See Sound* v. Smith, 

430 U.S. 817, 825(1977) [due proce** right* to "rea*onably adequate 

opportunity to pre*ent claimed violation* of fundamental right* to the 

court*"). Accord Lewi* v. Ca*ey, 518 U.S. 343{1996) See al*o Chrl*topher 

v. Uarbury, 536 U.S. 403 (2002). The "right of acce** to the court* ... I*

founded In the Vue Proce** Clau*e and a**ure that no per*on will be denied 

the opportunity to pre*ent to the judiciary allegation* concerning violation*
8



CONSTITUTIONAL ANV STATUTORY PROVISIONS INVOLVED page, 7

of fundamental constitutional night*. "Wolff v. McDonnell, 418.U.S. 539(1 974 ) 

"It is clean that neady access to the. Counts l* one o f, 

fundamental constitutional nights."

penhaps the,

475 F.2d 475(5th Cin.1973)Cnuz v. Uauck,

(Pnison negulation* may unneasonably invade pnisonen's nelationskip to counts) 

(emphasis in oniginal). Accord McCanthy v. Madigan, 503 U.S. 140 (1992)

(" be,cause a pnisonen onidinanily is divested of the pnivilege to vote, the

night to file count action might be said to be his nemaining most "fundamental 

political night, because pnesenvative of all nights.

See Bounds v. Smith 430 U.S. 817 (1977).

Tenessee v. Lane, 541 U.S. 509 (2004) ("onidinany considenation* of cost 

and. coyivenience alone cannot justify a State's failune to provide individuals 

with a meaningful night of access to the counts").

Yick Wo v. Hopkins, 118

U.S. 356 (1 886 ) .") . See also

Punsuant to this due pnocess night, the count has held that the State fi.mgy 

not deny indigents access to state postconviction nemedies by changing them 

filing fees they cannot pay. Smith v. Bennett, 365 U.S. 708(1961). See 

Tenessee v. Lane, 5 41 U.S. at 5 3 2 & at. 21 f "will- established due pnocess 

pninciple that, within the limits of pn%cticability, a state must affond 

to all individuals a meaningful oppontunity to be heand' in its counts" 

goivea tip ”duty to waive filing fees in centain cniminal cases,
"including "filing fee fon habeas petitions" (citing Shith v. Bennett, supna)) 

M.L.B. v. S.L.J. 519 U.S. 102, 111 l n. 4 (7996) {descnibing Smith v. Bennett
as pant of "line of decisions" nesting on " fundamental'pninciple that1 
avenues of appellate neview, ... once established, must be kept fnee
of unneasoned distinctions that can only impede open and equal access to the 

counts' "(quoting Rinaldi v. Veagen, 384 U.S. 305, (1966)); Lewis v. Casey,
518 U.S. at 350 (Counts has pnoteeted "night of access to the counts ... by

9
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fie.qa-iH.Zng state count-s to wiaLve filing fees ... on transcript fees...for Indlgen 

nZ Inmates"). See also Gardner v. California, 393 U.S. 367 ( 1 969 ) f "Halt of 

Griffin v. Illinois) case, "requiring that states pnovlde trial .record to 

Indigent prisoners, also applies ”Zn the, context of Californla's habeas corpus 

procedure' because” denial of a transcript to an Indigent. . .In practical 

effect de.nZe.l6] effective appellate. review to Indlgents" f. That states mutt 

either extend legal aZd services to pn.Z6one.K6 on, altennatZvelyf pnovlde them 

with law libraries and atce66 to jallhou.se lawyer6. Bound6 v. Smith, 430 U.S.SI 7' 
(1 977 ) ; Johnson v. Avery,393 U.S. 4&3{ 1 969); See Shaw v. \tuKphy,552 U.S. 223 ( 2001 

) ("Under out night-of-access precedents, Inmates have a night to nelaZn legal 

advice from othen Inmates.. .when It Is a. necessary' means for ensunlng a "rea­
sonably adequate opportunity to pnesent claimed violations of fundamental 

constitutional nights to the counts." "(quoting Lewis v. Casey, 51 8 U.S. at 

350-51,quoting Bounds v. Smith, 430 U.S. at 825));Lewls v. Casey, 518 U.S. at sf 
351(explaining that "Bounds did not cneate an abstract, tnee-standing night 

to a law llbnany on legal assistance”for pnlsonens, k$ natken nequlned that 

states adopt, these on othen appnopnlate measunes as "means for. ensunlng ’a 

neasonably adequate oppontunlty to pnesent claimed violations of fundamental 

constitutional nights to the counts' ”, thus, " [ifhsofan as the night vindic­
ated by Bounds Is concenned, "meaningful access to the counts It the touch-

" (quoting Bounds v. Smith, 450 U.S. at 823)}; Munnay v. Glannatano,
1, 14- 1 5 (/)(*') (Kennedy, 3. concunnlng In the judgment); Bounds v.

430 U.S. at 824 (state has "affirmative obligation" to enable pnlsonens 

to secune access to the counts); Gomez v. Vernon, 255 F.5d 1118, 112l(9th Cln 

),cent.Denied, 534 U.S. 1066(2001)(Inmates of pnlson that "employs pnlson 

Inmates as law clenks In Its pnlson llbnanl.es to help othen Inmates file legal
papens,such as habeas conpus petitions...enjoy access to the law llbnanles, and
the assistance of the assistance of the Inmate law clenks, as a guarantee of 

theln due process night of access to the counts"(citing Bounds v. Smith));
Carper v.Deland, 545. 3d 613,616-17(10th Cln. 1995) (If "stale... elect]s]to 

pnovlde legal assistance to Inmates In lieu of maintaining an adequate pnlson

stone 

492 U.S. 
Smlth,

law library,"stale must" supply[]'adequate assistance from persons trained In 
the law, ...such as Inmate law clenks,paralegals,law students,volunteer attor­
neys, or staff attorneys ... to aid Inmates In the preparation of state on

10
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{ed.eh.at petitions ion. units oi habeas conpus oh Initial deadlng In civil highly 

actions challenging conditions oi cunnent conilnement");Uantln v. Davies,917 

F.2d 336, 340{7 th Clh. 1 990),ceht.denied,SO1 U.S. 1 208 [ 1 99 7) (denial oi meanlngiut 

access to counts pnesumed li access to jail llbnany Is nesthlcted on" substanlal
and continuous basis:,no denial oi access because pnlsonen was oUened cotgiseJL 

butJiptiiA<dd r, In any event, had slgnlilcant access to llbnany.Compane !Mlton[v. Monnls, 
767E.'2d 1 443[9th Clh. 1 9 8 5 ) with. United Slates v. Smith, 907 F.2d 42,45{C.A.6

C‘

—--

1990) {'[B]y knowingly and Intelligently waiving his nights to counsel, the 

appellant also netlnqulsked his access to a law llbnany' );That the states 

must ellhen extend legal aid senvlces to pnlsonens on, altennatlvely,pnovlde 

them with law llbnanles and access to jalthouse lawyens; Bounds v. Smith,430
See also Gandnen v. Callionnla, 393 U.S.at 369-71; Ex pante dull;U.S. at 823.

312 U.S. 54 6,549 [1941); Vohn v. laileh, 60 f. E.3d 439[,ITht night oi access to 

the counts Is iundamental. ... This night pnohlblts negulatlons that pnevent 

state pnlsonens inom illlng habeas conpus petitions unless they wene iound.
legal Investigation' ion the panole boand, Ex Pante 

Hull, 312 U.S. 546, {1941); nequlnts that Indigent pnlsonens be allowed to ille 

appeals and habeas conpus petitions without paying docket iees, buhns v. Ohio,

pnopenly dnawn* by the

360 U.S. 252,{1959); nequlnes that States pnovlde tnlal neconds to Inmates 

who ane unable punchase them, GnlUln v. Illinois, 351; dernands counsel be 

apponted to Indigent Inmates In punsult oi appeals as oi night, Douglas v. 

Callionnla,372 U.S. 353(1963);and mandates that pnlsons assist Inmates In 

pnepanlng and illlng legal papens by pnovldlng access to adequate taw llbnanles 

on assistance inom pensons tnalned In the law, Bounds, 

have ' aiilnmatlve obligations to assune all pnlsonens mecuilngiul access to the 

") . A numben oi counts ho.ve necognlzed that assistance by attonneys 

Indispensable element oi meanlngiut access to the counts, at least In 

clncumstances In which access to taw books and othen nesounces shont o( 

counsel Is Insuiilclent due to the mental on physical status oi the pnlsonens, 

tnhe conditions oi theln conilneme.nt, on the natune oi theln legal claxms. 

this aspect oi due pnocess analysis, theneione, counsel and necessany ilnaclal

430 US.at 828 . i..States

counts.

x.s a n

Unden

11
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assistance arguably are constitutionally required In tantamount to the denial 

of meaningful access to postconvlctlon remedles-l. e., that, under the c Ircumsta- 

nces”itjhe right to be heard!wilt]be...of little avail If It d[oes]not co.mpre- 

kend the rlBht to be heard by counsel. "See McfavLand v. Scott, 51 2 U.S. at 856 

["flight to [ habeas c orpus]counsel nece66atilly Includes a tilgkt for that counsel 

meaningfully to research and present a defendant1s habeas claims,"else there 

Is 11 substantial risk that [petitioner1sjhabeas claims never would be heard on 

the merits") Case v. Nebraska, 581 U.S. 556, 347 ( 19 65) [Brennan, J., concurring) . 

See Lewis v. Casey, 518 U.S. at 354-55[to establish Bounds violation,prisoner 

must "demonstrate that the alleged shortcomings In the library or legal assis­

tance program hindered his efforts to pursue a legal claim, He might show, 

for example, that acomplalnt he prepared was dismissed for failure to satisfy 

some technical requirement which, because of deficiencies In the prison’s

legal assistance facllltes, he could not have known. Or that he had suffered 

arguably harm that he wished to b&lngjbefore the courts, but was so stymied 

by Inadequacies of the law library that he was unable even to file a complaint 

”1'. See also Bound v. Smith 430 U.S. S7 7 {I 977 ) • Penal Code § 1 473 [a] [Person

unlawfully Imprisoned or restrained my seek writ of habeas corpus to Inquire

Into cause of Imprisonment or restraint),and 1485[when no legal cause shown

for Imprisonment or restrain, party must be discharged);In re Chessman[1955)

At the trial court level, once an order to show cause has Issued

the coa.41 Is required, by rule of court, to appoint counsel to represent the

defendant If the defendant makes such a request and shows Indigency. Cal.

Rules of Court Rule § 4.551.(c)[2); see also People v. Rodrlgez[2619) 251

Cal.Rptr. 3d 538[because the trial court denied defendant1s motion based on

untlmellness and denied the motion without the presence of defendant or his

counsel, denial o$ defendant’s Penal Code 5 1475.Imotlon was reversed).
People v. fryhaat [2019) 24SCal.Rptr.3d39 [because neither defendant 
attorney on his behalf was present,the trial court did not satisfy the
requirements of 
party was presen

44 Cat. 2d 1.

nor an

former P ,C .§147 3 .7 vbG+holdlnq a hearing at which the moving 
t or his pres Inct was waived for good cause).

1 2
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THE SUSPENSION CLAUSE OF THE CONSTITUTION PROVIDES:

The supreme Court has described the.. suspension clause, a* ”protect]ing]

the night* of the detained by a mean6 consistent with the. essential design of 

the. Constitution ... [and] ensur[ing] that, except during periods ojj formal 

suspension, the judiciary will have a time-tested device, the wait, to main-

that is itself the surety safeguad’toftain the ’delicate balance of governance

liberty." The Clause has prompted the Court to recognize "that ’there is no

"Johnson v. Avery, 393(7969) 

See, e.g, In re page, 179

higher duty than to maintain [writ]unimpaired.’

[quoting Bowen v. Johnston, 306 U.S. 79 (7939)).

F.3d 1024 [7tk Cir. 7999],cert, denied, B28 U.S. 7762{2000)('There remains 

the possibility that a claim in no sense abusive, because it could not have

been raised earlier, yet not within the dispensation that section 2244(b) 

(2) grants for the filing of some second or successive petitions, would 

have sufficient merit that the baring of it would raise an issue under the 

clause of the Constitution that forbitfs suspending federal habeas corpus 

other than in times of rebellion or invasion.”); Nguyen v. Gibson, 162 (10

th Cir. 7 99rS) (application of AEPPA'4 successive petition provisions to prison­

er's incompetence-to-be executed claim "does not preclude federal consideration 

of ... claim and, therefore, does not suspend the writ[because] ... [p]- 

etitioner may still obtain federal review by the United States Supreme Court, 

either through review of a state court’s determination of his apmpetency, or 

through an original habeas proceeding filed with the Court...[and] petitioner 

may have available other judicial remedies"); id at 604(Briscoe, J. Dissenting# 

(disagreeing with majority’s Suspension Clause analysis and concluding that 

application of AEDPA’s successive petition provisions to incompetence-to-be 

executed claim "effectively results in an unconstitutional suspension of the

Miller v. Harr, 141 F.3d 976(10th Cir.),cert denied,writ of habeas corpus");

13
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525 U.S. 89 1 { 1 998) {hecognizing that "[whetheh the one yeah. I opt-in] limitation 

pehlod violates the Su*pen*ion Clause depend* upon whether the limitation 

pehioo hendeh* the habea* Kennedy 'Inadequate oh ineffective' to te*t the 

legality of detention * "and that"[t]hehe may be cihcum*tance* whehe the lim­

itation pehlod at lea*t hai*e* *ehiou6 con*titu.tion*at (fitte*tlon* and po**lbly 

hendeh* the habea* hemdy inadequate and ineffective, "bat concluding that 

*tatute of limlation* did not have that effect in in*tant ca*e); Uahtinez- 

Villahel v. Stewani, 118 f. 3d at 631-32 t n.3-5(finding "pbtent* constitu­

tional phob&lem with" applying AEVPA to "pheclalde]"any fedehal po*lconviction 

oppohtunity, including on ohiginal whit to Supheme Couht, to hai*e con*titu- 

tional claim of incompetence to be executed (beca.u*e claim wa* "phematuhe" at 

tine of fih*t petition when on ohiginal whit to Supheme Couht, to hai*e con* 

*tiiutional claim of incompetence to be executed {because claim wa* "phematuhe" 

at time of fih*t petition when on ohiginal whit to Supheme Couht, to hai*e 

con*titutional claim of incompetence to be executed (becau*e claim wa* "phe- 

matuhe" at time of fih*t petition when execution wa* not imminent and becau*e, 

head litehally, AEVPA would bah numehically "*econd" petition hai*ing *ame 

claim); Su*pen*ion clause phoblem* ahe avoided only when "he* Judicata" 

phinciple* apply becau*e petitioneh did hai*e oh could have hai*ed claim in 

phioh petition; "heject[ing]...*ugge*tion that dihect heview by the Supheme 

Couht [on Cehtiohahi] of the *tat:e couht'* competency phoceeding* *uffice* 

to *u*tain [AEVPA] again*t con*titutional attack " becau*e" [ c] ehtt.ohahi 

heview doe* not amount to an adequate altehnative fohm of collatehal helif" 

{citing Swain v. Phe**ley, 430 U.S. 372 {1977); al*o hejecting litehal inteh-

phetation of AEVPA'* ban on "*ec ond" petition* and theating petition at i**u.e 

a* not "*econd oh *ucce**ive' 

phoblem*' "); id. at 635 {T.G.

" in ohdeh to avoid" "*ehiou* con*titutional

Nel*on, Jconcuhhing){"in my view, the

1996 Act uncon*iituiionally *u*pend* the whit of habea* cohpu* a* to compe­
tence to be executed claim*...in an unambiguou* fa*hion, by phokjffatiA.ng

14
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the contlderatlon o f claim 6 In 6econd or 6ue.ce.6 64.ve, petltlon6 that ... then 

wa6 no earlier [le.de.nal po6tconvlct iton] opportunity to [nalie].

Jf the. writ ha6 not been 6u6pended a6 to tho6e claim 6, It 16 difficult to 6ee 

how It can even be 6u6pended a6 to any cla66 o^ clalm6. "); In ne Medina, 109 

F.3d 1536,[11th Cln. 1997)[finding no Su6pen6lon Ctau6e violation &n 

6ltuatlon 6lmllan to that In Martinez-Villareal but preml6lng conclu6lon on 

a66umptlon that claim wa6 congnlzable on original writ In Supreme Count);

re

Camarano v, Irvin, 9/5 F.3d 44 [2nd Cln. 1 996 ) [giving nonllteral Interpretation 

to" "6econd or 6ucce66lve petition " a6 u6ed In AEVPA to permit petitioner 

who6e Intlal peltlon had been dl6ml66ed without prejudice ion failure to 

exhau6t 6tate remedle6 to 6ecure adjudication of later &petition containing 

6ame, but now exhau6ted, clalm6, otherwise, "application of ... [AEVPR'6

6ucce66lve peltlon re6t.rlct.lon6] to deny a re6ubmltted petition In ca6e6 6uch 

a6 thl6 would effectively preclude any federal [po6tconvlctlon] review");

Poland, v. Stewart, 41F. Supp.2d 1 037 [V. Arlz. 1 9 9 9)[ permitting filing of 

Incompetence-to-be executed claim without compliance with AEVPA'6 6ucce66lve 

petition provl6on6 In order to avoid Su6pen6lon Clau6e problem that would be 

created by "e66entlally foreclo6 Jlng'TJ^ federal dl6trlct court from ever con- 

6lderlng 6uch a ... claim"). See al60 Blalr-Bey v. Quick, 151 F.3d 1036, 1046-47 

Clr.), 6upplemenied upon rehearing, 159 F.3d 591[V.C. Cln. 199S)[relying 

on Felker v. Turpin to conclude that "Congre66 ka6 not extlngul6hed Blair-Bey* 6

[V.C.

6ectlon 224 1 remedy [through enactment of local V.C. 6tatu.te]" becau6e" " [repeal.6 

by Implication are not favored " and becau6e "principle that the withdrawal 

of habea6 corpu6 jurl6dlctlon 16 6ubject to e6peclal tcrutlny...date6 back 

over a hundred year6"); In re Vortalnvlll, 119 F.3d 245, 24&[3d Clr. 1997)

15
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f' punt y w.io cltiims that s h e on. he is lac.taa.tlij on legally .innocent 

ntiult o£ a pneviously unabailabte 6 tat atony inttnpwta.tion "ha* no 

°i judicial nzvita available, ” {tdtnal count1' would be £aced with a. tkonny 

constitutional i6sae

at, a

avenue

n i count need not neach constitutional issue because sectio

libS movant whose successive 225 motion was banned by ABVPA can "nesont to 

the wn.it o £ habeas conpus codified unden 28 U.S.C. § 224 V'); Rosa v. Senkowshi,

m o o i £i ea , 15 9 7 l- . S ,

1 9, 1 95 7), a££'.d on othen gnou.nds, 148 T.3d 

199S) ("The application o£ the /no nopt-in]time limit Rosa1 6 £inst 

kabecu, petition effectively depnives him o£ the ability to obtain any coltatena 

neview in a £edenal count o£ the. menits o£ his claim that his confinement

1997 U.S. Vist. LEXIS 11177 at *19{S.V.k.V Agu. 1, 1917),

Vist. LEXIS 1231(1 [S.V.H.V Uov.

154 {2d Cin.

violates lies constitutional nights. Such a ■ depnivatiovi constitutes an unco-fis t- 

itutional ’suspension o£ the unit o£ habeas con pus in this case because pnion 

to its passage, the petitioned would not have been time banned, yet upon

its passage he was immediately time banned; the statute pnovides £on no sa£e 

hanbon on special exception. The law would nequine the pe.fi tiuuen, p ’l i o n. t o

the passage o£ § 2265 to have anticipated this e££ect. Section 2263 in the 

instant case, is inadequate to test the legality o£ the .''petit iov.en's conviction 

and completely prevents any consideration o£ the equities o£ the case, thene-

£one 5 2265 violates the suspension clause and is unconstitutional as applied" J 

in£na 5 28 4a nn 7,

federal pnisonen cases oniginally tiled unden 18 W.SX.

19 ana accompanying text; ii:£na 541 2 b n. 19 {citing '

§ 2255 in which A EVPA

Presents potential Suspension Clause Issues that counts have sought to avoid

by invoking Kesidual habeas conpus nemedy unden id5 2241•. See also Bunnis v. 

Tanhe, 95 F.5d 46 5(${7tk Cin. 7 9 96 • J(en aariC^fii'p,.*? yl nj tj .c-AEVPA law ana thexeby 

avoiding injustice o£ applying AEVf-A1 s stringent standanas £on successive

peitions in mannen that would have entirely depnived habeas conpus petitioner-

7 6
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who filed separate petitions .to challenge conviction and penalty retrial but 

who could have consolidated claims In single petition of he had been given 

notice of AEVPA-of any forum In which to litigate constitutional attacks 

resentencing ) ; Rodlrlgues v. Artuz, 990 F. Supp. 275, 277-8 4 (-S. V. N. Y. ) af f ' d

199S)(per curiam){declining to follow holding In Rose v. 

Senkowshl "that the AEVPA's one year statute of limitations Is In all cases 

an ^constitutional suspension of the writ, 11but recognizing that Suspension

on

161 V.3d 763 [2nd Clr.

Clause Issues may arise If, as result of AEVPA, "a petitioner could- never 

have raised his on her claim "or federal review Is unaballable for "a petitioner 

[who] can show he Is actually Innocent of the crime for which he Is convicted”]. 

Ctf. Delaney v. Matesanz, 264 f.3d. 7, 13[1st Clr. 2001)(rejecting Suspei&slon 

clause challenge to AEPPA'^ statute of limitations because relevant "provisions 

nether gut the writ o{j habeas corpus nor render It Impulssant to test the

legality of a prisoner9 s detention- "and provisions "leave!]habeas petitioners 

with a reasonable opportunity to have their claims heard on the merits").

Turner v. Johnson, 177 3d 390 (5th Clr,),cert denied, 523 U.S. 1007(1999) 

(rejecting Suspension Clause challenge to AEVPA1s statute of limitations because 

petitioner "cannot show that the limitation period had rendered his habeas 

remedy Inadequate or Ineffective"). Compare In re Vial, 115 E.3d 1192(4tk Clr. 

1997)ien banc)[concluding that suspension clause challenge to successive 

petitions limitations that would preclude petitioner from raising claim that 

could not have been raised earlier "Is foreclosed by the recent decision of 

the Supreme Court In Vether "Triestman v. United States, 124 E.3d 361 [2d Clr.

1997)(expressing doubts about, but declining to resolve, propriety of 4th 

Circuit's Interpretatlonof Pelker In Ti.re Viaf. anr. noting that Issue presented 

In Vial and also Trlestman "Involves a situation that the felker Court did

no*, face. Congress has arguably cut off all postconvlcllon relief for a claim 

of actual Innocence that was based on the existing record 

have been
and ihul could not

effectively brought previously."),
-17-
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Under the. Cat. Law, the. appointment of Counsel for an indigent pri*oner 

pur*uing a civil action i* an aspect of the tight of acce-6* to the court*

[Smith v. Ogbuehi ( 20 J 9) 3 8Qal.App, 5th 453, 251 Cal.Rptt.3d 1 85] .VenaU 2 661[d) 

which allow* *tate pri*oner* the tight to initiate civil action*, ha* 

been intetpteted to includeftwithin it* *cope the tight to be afforded 

meaningful acce** to the court* to pto*ecute tho*e civil action*. A pti*onet 

may not be deptived, by inmate *tatu*f of a meaningful acce** to the civil 

coutt* if indigent and a party to a bona fide civil action thtetening 

pet*onal ot ptopetty intete*t*[Smith v. 0gbuehi[2019)38 Cat.App. 5th 453.

Uowevet, neithet the California Con*titution not Penal Code § 2601(d) requite* 

the appointment of coun*el fot indigent pti*oner litigant* a* a matter of right 

ln*tead, the choice of mea*ute* to *afeguatd a pri*oner'* tight, a* a plaintiff 

ot defendant, to meaningful acce** to the coutt* to pto*ecuie a civil action 

i* committed to the trial court’* di*cretion[Smith v. Ogbuehii2019)3B Cal.App.

5th 453].

A trial court that denie* an indigent pti*onet litigant'* motion fot appointed 

coun*el on the ground tho.t it ha* no *uc.h authority, commit* legal error by 

failing to recognize it* di*ctetio.nary authority [Smith v. 0gbuehi[201 9) 38 Cal. 

App.5th 453]. In a medical-malpractice ca*e brought by an indigent,*elf-repre- 

*enting pri*on inmate again*t medical ptofe**ional* who treated him while in- j 

carcerated, the appellate court rever*ed *ummaty judgment for the defendant j

becau*e the trial court committed legal error by denying the pri*oner’* motion 

for appointed coun*el on the ground that it had no authority to grant the relief. 

The appellate court remanded the ca*e and directed the trial court to determine 

initially whether the pri*on inmate i* indigent,and then whether the *uit involve*

a bona fide threat to per*onal or private intere*t*. If tho*e two condition* are

met,the court mu*t con*ider what remedie* are available to protect right to meani­
ngful acce** to the court,which remgdl&* include the appointment of coun*el and. 
the^ appointment of an expert underEvid. C 57 30[Smith v.0gbuehi£2019\38Cal.App.5th

-18-
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Rock v. Ankansas, 483 U.S. 44, 49-52, 97 L.Ed.2d 37 [1987)

[flight to testily Is pensonal to defendant and may not be waived by youn Counsel)

Estate ofi OJashbunn ( 1 905) 48 Cat. 64 Opine pa.H6a.ant to What Law is:

[1] § 34 o$ the OHlglnat judiciary Act o& 1789, commonly known as the 

Rules o& Decision Act, provided:

Laws ol State6 as nules o& decision.The laws o^ the sevenal slates,

Ahatt be neganded as Hate6 o$ decision In inlaid at common law In the count6 

o& the United State6 In cases wkene they apply.

Section 34 was £lnst added to the Vna$i Bill o£ the Judiciany Act by a Senate 

amendment; this amendment as onlglnally dnafited Head:

And be It £unlken enacted, that the Statute law oi the sevenal State6 in 

£once £on the time being and thetH unwnltten oh common law now In use, whethen 

by adoption finom the common law o£ England, the ancient statutes o& the same 

o& oh olhenwise, except whene the Constitution, Tneaties ofi Statutes ol the 

United States shall othenwlse nequlne oh pnovld shall be neganded as nules o£ 

decision In the tnlals at common taw In the counts o£ the United States In 

cases whene they apply.

Howeven, begone the amendment was submitted the wonds "Statute Law" wene 

stnicken and the wond "laws" was inserted and the wonds "In £once &on the time 

being and theln unwnltten on common law now In use, whithen by adoption finom 

the common law o£ England, the ancient statutes o{, the same on othenwlse" 

also wene stnicken, see Wannen, New Light on the Hlstony ol Judiciany Act

-19-
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r--
o£ 1 789, 37 harv. L. Rev. 49, 86 __[f23)__J Warren argued that the word■ " law!'

was intended to include, both. statutory and ca.6e-ma.de law because o£ thebe 

legislative language changes. He also stated that $ 34 was prompted to 

quiet fiears ofi many people that a diHerent law would be applied in federal 

counts than was applied in state counts. Whatever the original draftsman 

have meant, the use o£ the amibiguous worlds nthe laws o£ the several states" 

gave rise to much controversy.

Swi^t v. Tyson is the leading case interpreting thelmeaning ofi these words.

41 ii.S. [16 Pet.) 1, 10 L.Ed 865(1842). For commentary on the Swi&Z decision, 

see generally Bridwell & Whitten, the constitution and the common law 101-105 

{ 1 977 ); 11 W.W. Cross key, Politics and the Constitution 865-60, 912-19(1953);

G.T. Vunn, Justice Joseph Story and the Rise The Supreme Court 403-414(1970) 

Fletchen, The General Common law and section 64 o£ the judiciary Act ol 1789}

The Supreme Court 403-414(1970); Fletcher, The General Common law and section 

34 o£ the Judiciary Act ofi 1789: The Example o$ Marine Insurance, 97 Harv.L 

Rev. 1513(1984); Freyer, Harmony and Dissonance: The Swifat and Erie Cases 

in American Federalism (1981); horwitz, The Transtormation in American law

1 780- 1 860 (7 97 7 ); La Piana, Swi{)t v. Tyson and the Brooding Omnipresence in the

20 SuUolk

Supreme Court Justice Joseph Story:

The Demise o& Swi&Z

Sky: An Investigation o£ the idea o£ law in antebellum America,

U.L. Rev. 771 (1986); R.K. Newmeyer,

Statesman o£ the old Republic 332-43 (1985); Schulam, 

v. Tyson, 47 Vale L.J. 1336 (1938); Warren, New Light on the Federal judiciary

Act o£ 1789, 37 Harv.L. Rev. 49 (1923); and M. Wendell. Relations Between 

the Federal and. state Courts 1 1 9- 23, 1 25- 28 ( 1 949]. This was an action in the 

circuit court ofi New York by a non-resident holder o& a negotiable bill ofi

-20-
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zx.ch.ange.. The acceptor oi the bill defended on Ike, gh.ou.nd that kc had been Indeed 

to accept the bill by inaud and that this detente was a ban. against the plalntlH, 

because linden. New Yonk decisions, which he contended wene binding on the ied.en.al 

count, the plalntlH was not a kolden ion value because he had taken the blll^ucn 

satis iactlon oi a pne-existing debt. The Supneme Count In an opinion by 

Justice Stony, declined to iollow the New yonk decisions:

In the ondlnany use oi language It will handly be contended, that the decision* 
oi Counts constitute laws. They ane, at most, only evidence oi what the laws 
ane, and ane not themselves laws. They ane oiten neexamlned, nevensed, 
and qualliled by the Counts themselves, wheneven they ane iound to be elthen 
deiectlve, on III-iounded, on othen-wlse Inconnect. The laws oi a state 
ane mone usually undenslood to mean the nules and enactments pnomulgated by 
the legislative authonlty theneoi, on long established local customs having 
the ionce oi laws. In all the vanlous cases, sshlch have hlthento come beione 
us ion decision, this count have [sic] unlionmly supposed, that thentnue 
Intenpnetatlon oi the 34th section limited Its application to slate laws 
slnlctly local, that Is to say, to the positive statutes oi the State, and 
to the constnucllon theneoi adopted by the local tnlbunals, and to nights and 
tltlens to things having a penmanent locality, such as the nights and titles 
to neat estate, and otken wattens dqimpvable and Intnatennltonlal In tkeln 
natune and chanacten. It tieven had been supposed by us, that the section 
did apply,, on was designed, to apply, to questions oi a mone genenal natune, 
not at all dependent upon local statutes on local usages oi a ilxed. and pen­
manent openatlon, as, ion example, to the constnuctlon oi ondlnany contnacts 
on othen wnltten Instnuments, and especially to questions oi genenal commehclal 
law, whene the state tnlbunals ane called upon to penionm the like iunctlons 
as ounselves, that Is, to ascentaln upon genenal neasonlng and legal analogies, 
what Is the tnue exposition oi the contnacl on Instnument, on what Is the 
just nule iunnlshed by the pnlnclples oi commenclal law to govenn the case. ...
The law nespectlng negotlbale Instnuments may be tnuly declaned...to be In 
gneat measune, not the law oi a single conuntny only, but oi the commenclal wonked

then, some state judicial decisions wene to be iollowed. 

to those decision s constnulng the state constitution and statutes, decisions 

enunciating the common law pentalnlng to nights and titles to neal estates wene 

contnolllng. But In the bnoad ilelds oi commenclal law and genenal junlspnu- 

dence the slate common law was not binding upon the iedenal counts.

In bnlei, In addition

-21-
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"The Constitution, Treaties, and statutes of the united States" constituted 

paramount law. As to non-fedenal matters , fedenal matters, fedenal counts 

wene to confonm to the "laws" of the state in trials at common law. The phnase 

"trials at common law" excluded criminal cases. United States v. Reid,53 U.S. 

[12 How.} 361 , 363, 1 3 L. Ed. 1 023, 1 024 {1851). Although the Act, by its teems,

applied only to actions at law, fedenal counts sitting in equity wene bound by 

state statutes and, decisions constnuing them whene they cneated on declaned a

See Dawson v. Kentucky Distillenies t Wanehouse Co., 255substantive night.

U.S. 288, 41 S.Ct. 272, 65 L.Ed. 638[1921); Mis so uni, Kansas & Texas Tnust Co.

v. Knumseig,172 U.S. 351 U.S. 351, 19 S.Ct. 1 79 , 43 L.Ed. 474(1988);Bnine 

v. Hantfond fine & Inc. Co.,96 U.S.{6. Otto)6 27. 24 L.Ed. 858 (1 87 8 \; O’Connon 

v. Townsend, 87 V.2d. 882[8th Cin. 1 937 ); avid Mutual Life Ins. co. v. Cunningham,

But, in genenal. section 34 of the judiciany Act 

of 1 7 89 did not apply to actions in eqwittfjj and it was not until the 1 94 8 nevision 

to the Rules of Decision Act that the statute was bnoadened to coven ail" civil 

actions." See P. Baton, D. Melzen, P. Mishkin, & D. Shapino. Want and Wechslen1s 

the FeUe'ia-^ Counts and the Fedenal System at 750 (Foundation Pness 3d Ed. 1 988);

The language change necognized the mengen of actions 

at law and equity effectuated by pnomulgation of the Fedenal Rules of Civil 

Pnocedune in 1938.

87 F. 2d 84 2(8th Cin. 1 937 ) .

see also 28 U.S.C. § 1652.

Laws of Slates as Including State Constitutions, Statutes, and Decisions12]

Swift v. Tyson defined "laws" to include stale constitutions, statutes, and

Thus if a state count found thatdecisions of state counts constnuing them, 

its statute was substantially identical to that of anothen state, the fedenal

counts wene bound by that decision. See Monehead v.
-22- N.y. ex nel Tnpaldo.,298
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U.S. 587, 56 S.Ct. 918, 80 L.Ed. 1 347 (1936)explained by Wett Coatt Hotel Co v.

And ii thene wene

no Mate, decitiont bat a ttate ttaiute wat the, tame at anothen ttate* t the.

Vannith, 500 U.S. 379, 57 S.Ct. 578, 81 L.Ed. 703[1937).

itd.zn.al count iollowed that ttate'-& intenpnetation.

766 [E.V. Ank. 1 930). howeven, the. Supneme Count, which In Swi^t v. Tyton 

wat Zmpne**ed with the need ion untionmtty in commencial law, accepted vanying 

ttate intenpnetation6 oi the Negotiable Znttnument* law. See Uanine Naff. Exch. 

Bank v. fialt-limment Nig. Co. 293 U.S. 35 7, 55, Ct. 226, 79 L.Ed. 4 27{1 934);

Bunn* Nontg. Co. v. Enied, 292 U.S.A. 487, 54 S.Ct. 813, 78 L.Ed. 1380(1934).

Common Law Judicial Technique, 9 Tulane L.Rev. 64(1934); 

Eondham, The Fedenal Countt and the Continuation oi Uniionm State law*. 7 N.C.L. 

Rev. 423(1929), and note. Swiit v. Tyton and the Continuation oi State Statute*,

The iedenal countt applied ttate ttatutet at continued 

by ttate countt and iollowed ttate decitiont in a wide annay oi context*.

Eedenal countt iollowed ttate decitiont in the iallowing tituation*. But ii 

thene went no ttate decition on point, then the iedenal countt could neach an 

independent continuation oi a ttate conttiiuiion on ttaiute. See Thompton v. . 

Contolidaied Gat Util*. Conpl 300 U.S. 55, 74, 57 S.Ct. 364, 81 L.Ed. 510,520 

(1937); Concondia In*. Go. v. School Vitl., 282 U.S. 545, 51 S.Ct.275,75 L.Ed.

528(1931)(ttate decitiont Zntenpneting ttaiute to coniuted that iedenal count 

inee to intenpnet at it taw iit); Pontneui~Man*h Valley Canal Co. v. Bnown,

274 U.S. 630, 47 S.Ct. 692, 71 L.Ed. 1245(1927)See alto Uendenton 

Co. v. Thompton, 300 U.S. 258, 57 S.Ct. 447, 81 L.ED.632(1957)

(Supneme Count deienned to lowen iedenal count*t undenttanding). Nonethelett, 

iedenal count* wene neluctant to adjude a ttate tiatule to be in conilict with 

the ttate contlituiion beione it had been patted upon by the ttate count*,

Vinkint v. Connith, 41 2d

See genenally Beutel.

41 W. Ua. L.Q. 131 (1935).

etpecially when the highett count had nend.ened decitiont on the attumpiion 

oi itt validity. See VontQ..n v. Invetlont’ Syndicate, 287 U.S. 346, 53 S.Ct. 
-23-
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1 32, 77 L.Ed. 354 ( 1 932)} Louisville & Nashville R.R. Co. v. Garrett, 231. U.S.

/Michigan C.R.R'powc.fi
T‘ --- -•

201 U.S. 245, 291, 26 S.Ct. 459, 461, 50 L.Ed.744, 760(1906); Joseph. R.Foard 

Co. v. Maryland, 219 E. B27, 838(4th Cir. 1914).

298, 305, 34 S.Ct. 48, 51, 58 L.Ed. 229, 239(1913); r

If there were no state de­

cision* when a federal court con.6X.fiu.cd a state sio.tu.ic, a federal appellate 

cotifit was not obided to reverse because o{\ an intervening state decision con­

struing the statute differently, See Concordia ins. C Co. v. School Vist, 282 

U.S. 545, 51 S.Ct. .27 5, 75 L.EV. 528(1931); Burgess v. Seligmen, 107 U.S. 20,

2 S.Ct. 415 70 L.Ed. 795(1926J;Tradesmen*s Nat1l Bank & Trust Co.Johnson,54F.2d 

367(V.Md. 1931).

[3] Laws of States as including "Rights and Titles to Things Having Permanent 

Locity"

Swift v. Tyson held that the federal courts were bound, to follow state decisions 

on local usages and on "rights and titles to things having a permanent locality. 

Such as the rights and titles to real estate and other matters immovable and 

intraterritonial in their natural character. "Thus, federal courts followed 

state common law in at least four broad areas. The first related to state 

decisions on mo.tters concerning property, real estate, taxes, and liens.

See Blair v. Commissioner, 300 U.S. 5,57 S.Ct. 330, 81 L.Ed. 465(1937) (nature 

of a trust); United States v. Kombst, 286 U.S.424,52 S.Ct. 616, 76 L.Ed.1201 

(1932)(estate tax); Guarantly Trust Co. v. Blodgett,287 U.S. 509,53 S.Ci.244 

77 L.Ed. 463(1933) (property subject to tax);Waggoner Estate v. Wichita County, 

273 U.S. 113,47 S.Ct.271,71 L.Ed.566{1927)(real estate);Vawson v. Kentucky 

Vistillenies & Warehouse Co. 255 U.S. 288, 41 S.Ct. 272, 65 L.Ed. 638(1921) 

(Nature of property of license tax); Bardon v. Land 8 River Improv Co.

-24-
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157 U.S. 327,15 S. CL 650,39 L.Ed 779(7595) [Tax Uen*);lmi* v. Ponton, 151 U.S. 545 14 S.CL 424, 38 L.Ed 265 

(UK) [validity oi v. Kelly. 733 U.S. 21, 10 S.Ct. 216,33 L Ed.. 513I1S90) [Heal Uate) ;EKuywd v.

CamiMum. oi TVS, 91 F.2d 880[7th COi. 1937),cent,dumLued, 303 U.S. 665, 58 S. Ct. 748,82 L. Ed. 1122

v. GilleApte, 261 P.41 

729{1920) (oil,go* and mining leaAe*);Sm Ufa

U938) (Natme oi tnu*t);Bttckkmt v. JohnAon,72 F.2d 644{8th CiA. 1934) [mm.);OJa*hbuAn 

l&th CiA. 1919),cent. dented, 252 U.S. 587,40 S. Ct. 396,64 L. Ed..

Amua. Co. oi Ccumova., 260 F. 449[lAtCiA. 1919) (Lien* on pmoml pnopmtjy) ;Amntean Sunety Co v. Belltnghan 

Nat L Bank, 254 F. 54(9tk CiA. 1918) (bankeA’A Lien) ;Southenn Ry Co. v. Boand oi Cam'n* 246 F. 383{4th CiA. 1917

(night* oi my);BeaA Riven Rtpen Z Bag Co. v. City oi PetoAkey, 241 F. 53(6th CUi.1917) [tax Lien* on pmonal 

pxoptmh Nel*on v. Republic Inon t Steel Co. 240 F. 285 (8th CiA. 1917) {Oil ,ga* and inining lea*e*);In ne 

lAnaelAon, 230 F.1000[S.V.N.Y. 1916}(montgage*); Columbia VlggeA Co. v. SpankA, 227 F. 780[9th CiA. 1915) 

(pntonity oi item) ;Thoivp!>on v. SttAA-Sheiiteld Steel t Inon Co. 209 F.840[5tk CiA. 1914) [neat Estate.);lobenr 

Atine. v. Union Elev R.R. Co. 80 F.9[7th CiA. 1W) (niglvtA oi abutteAA);$mtee Riven CypneAA UmbeA Co. v.

Mmti, 50 r. 360[C.C.S.C. 1892(PoAAe*Alon oi land).The. Aecortd anea Iwolved dect*iprti dealing with rnteA nightA 

Aee. Bonax CortioLIM v. Cityoi loA Angele*, 296 UlS.10,22, 56 S.CL 23, 29, 80 L.Ed.9 17[193S){nipanlan night*); 

Fox Riven Ripen Co. v. Ratlnoad Corrm\n oi M*oonAin, 274 U.S. 651, 47 S. Ct. 669, 71 Ed.1279[l927) (Aam);SL loot* 

v. Rate, 138 U.S.226, 11 S. Ct. 337, 34 L. Ed. 941 [1891) [title, to land fanned by accnetton); The. Golden Rod

197 F. 830[V. Afe. 1912),aH’d208 F. 24 (1*t CiA. 1913) [night oi ahat to extend Into navigable mteAA); 

Ckteago. B. I Q. R.R. Co. v. Appanoose County, 182 F.291 [8th CiA. 1910} (lAatm'nlght*} .The thind categony 

canpa*6ed detiMon* relating to tnmtelpal conponatton*. See Vetnoit v. Otbonne, 135 U.S. 492,10 S.Ct. 1012 

34 L.Ed. 26011890) [liability oi mntetpat conponatton fan tent); Ikutmthen v. Puhtenbung County count, 120 

U.S. 354. 7 SiCt. 563, 30 L.Ed. 563[1887) [pom. oi tmntetpal conponattorti to contnaet);

County, 118 U.S. 425 6 S.Ct. 1121, 30 L.Ed. 17811886) [mm); Boand oi Com'n5 v. Polland-Coirpbell Co. 251 

F. 249[8th Cin. 1918[pcf^n* and dutte* oi inmtetpit condonation}.And the faunth anea In mhtek fadenal count*

ene.

Nonton v. Shelby

fatlxmd Atate dectMonal loo wxa on nrxtteA* oi Atatm, Auek a* mnttal nlght*.See Tayttn v. Voaa, 271 [1926) 

[night* oi ttmnted mmn In huAband'A pnopenty); Union Tnvtit Co. v. GnoArnn, 245 U.S. 412(1918) [Poac/i oi mnn 

-led mmn to tmke contnaet*); A(eaten v. Abone, 96 U.S. 76, 24 L. Ed. 826(1878) (Fonimlitte* nece*Aany fan 

tmAniage);Gille*pte v. Pocahonta* coal l Coke Co.,163F. 992, 997(4th Cln. 1908}cent.Vented,

29 S.Ct.700,53 L.Ed. 1065(1909) [Validity oi contnaet* by hu*band and wifa).
214 U.S.519
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I£ them uas no state. decision that £o>wuZated a pmfaenty nule. when the. action uas begun, the. £edenal count, 

could wake, an independent judgmvt and uas not bound by a subsequent state. decision. Kuhn v. Fai/umnt Coal 

Co, 215 U,S. 349,30 S, Ct, 140, 54 L, Ed, 228{191Q) [Holmes, tihite. and McKenna dissenting); Bnainand v. 

Camnissionen. o£ internal Revenue., 91 F.2d 880 [7th tin. 1937) (Independent Judgment as to rntune, o£ tnust £ 

{pmilated ah time, wem no binding state decisions).

[4[ Lout o& State* a* Not including cannon alow Rules on Canmcial Law and Genenal Junispundence

Unden. the. doctnine o£ Swi£t v. Tyson the. £edenal count* wem not bound to £oWjm state decisional too in watt 

ten& 0(j cmmndal too and genenal junispnudence. Thu& i£ them, was no valid, state statute, die, £edenal count% 

independently decided wattens pentaining to negotiable, instnments.See Made, v, Chicago S, & St Louis Ry Co,, 

149 U.S. 327, 13 S.Ct. 892, 37 LEd, 75511893) (holde/1 in due. counse way necove/i {pee. value. o£ note, although 

he. paid Zess);Cnmwelt v. County o£ Vac.,96 U,S, 51,24L, Ed 681 [1878) (same);Swit v, Tyson 41 U,S,[16 Pet,)

1,10 LEd 865(1842) (one. uho take* negotiable papen. £on pm-existing debt is a holden. £on value.),the. intern 

pnetation o£ contnacts £ounded on cen.£icates o£ conponate stock,see. Mask Ry. Co. v. Eonclay, 280 U.S. 197 

50 S.Ct. 106,74 LEd. 368(1930).and the. genenal lm o£ Znsunance.See dosseman v. Connectiocute Gen. ti£e Ins. 

Co. 301 U.S. 196, 57 S. Ct. 686, 81 L.Ed1036(1937);Mtm U£e InS. CoJJoom, 231 U.S. 543,34 S.Ct. 186, 58 

L. Ed. 356(1913) ;GUgsby v. Russell, 222 U.S. 149, 32 S. Ct. 58, 56 LEd. 133(1911) ;Vackelvie v. tliiwlZm 

U£e. Ins Co. 287 F.660 (2d On.); cent, denied, 262 U.S. 747, 43 S.Ct. 522, 67 L. Ed. 1212(1923)See genenaZly 

Bnown, State, insunance. Cases in Fedenal Count, 25 Geo.L.J.642(1937).

Men. the doctnine o£ Swi£t v. Tysoin the. £edenal counts wem not bound to £ollow site decisional law in watt 

tenso£ caiwencial lm and genenal junispnudence. Thus i£ them uns no valid state, statute, the. £eden&l 

counts independently decided wattens petaining to negotiable. instnuments.See Wade. v. Chicago S. i St. Louis 

Ry.Co 149 U.S. 327, 13 S.Ct 892, 37 L.ED,755(1893) (holden. in due. counse may necoven. {pee. value. o£ note., 

although he. paid less); Otonwell v. County o£ Sac. 96 U.S. 51,24 LEd. 681 (1878) (scone.)SUi.£t v. Tyson 41 U.S. 

(16 Pet.) 1, Ed 865(1842) (one. who take* negotiable papen. £on pm-existing debt is a holden. £on value.).
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five interpretation oi cotractAd faunded on certifacateA oi corporate Atock,See OJabaAh By Co, v. Barclay, 280

U.S. 197, 50 S.Ct. 106,74 LEd.. 368(1930) .and the general law oi imurance. See EoAeman v. Connecticut Gen.

Ufa 7m6. Co, 301 U.S. 196, 57 S.Ct. 686, 81 Led 1036(1937); Aetna. Ufa 7m. Co. v. Kbore, 231 U.S. 543,34

S.Ct.186, 58 L. Ed. 356(1913);GrigAby v. IhAAel. 222 U.S. 149, 32 S.Ct.58, 56 L.Ed.133(1911) ;!>tockelvie v.

\btml Ben Ufa 7m. Co. 287 F. 660 (2nd dr.),cert. denied, 262 U.S. 747, 43 S. Ct. 522, 67 1. Ed. 1212

(1923);Aee generally Burnt, State 7murance Coaca in Federal Court 25 Geo.L.J.642(1937).

ibreover, in the absence oi a valid Atate Atatute faderal courtA independently decided a range oi comnercial

vmtterA and particular queAtiom oi contract law.Sez, e.g., Sztm TruAt Co. v. ttmifac&j.rer6 Fin. Co. 264

U.S. 182, 44 S. Ct. 266, 68 LEd.. 628(1924) (law governing contract aAAignmntA; faderal count not bound to

fallaw Atate rulz);Poehm v. HorAt, 178 U.S. 1,20 S.Ct 780^ 44 L. Ed. 953(1900) (contract repudiation and ] 
anddairiageA);Cmfral Tramp. Co. v. Mlnm’6 Palace Car.Co.139 U.S. 24, 40 11 S.Ct. 478, 481, 35 LEd. 61

(1891) (Ultra vireA contracts)jPearce v. \7adiAon & 7ndiampollf> By Co. 62 U.S. (21 haw.)441, 16 i. Ed 184(18-

58)(wrie);Fttzpatnlckv. Flannagan, 106 U.S. 648, 1 S. Ct. 369, 27 LEd. 211 (1892) (VartneTAhip debt*).

ThuA, tn theAe areaA the federal courtA evolved their own cotnnon to;. TkiA woa true also in. tiie broad faold

oi "general jurisprudence." particularly concerning variouA iAAueA relating to negligence.

QueAtiom oi nonrstatutory public policy oIao came within the tend'general juriAprudence"ai'd Atate decUiom

generally were not binding. ThuA, in Black l White Taxicab & Tramfar Co. V. Bfawn l Yellow Taxicab l

Tram far Co. a taxicab company AucceAAfally enjoined, a rival toxic ab company irom Aoliciting buAineAA in

violationoi plaintiifaA contract with a railroad, although applicable Atate court deciAiom had held Unitor

contractA invalid oa diAcriminatory and in reAtraint oi trade. !

The reign oi Swifa: v. TyAon oIao supplied other temiom and incomiAtendeA in applicable law. For exairple, 

with regard to general damages faderal courtA could independently famalate a comwn law rule. But far inr 

vajyiom oi rightA in real property, the iA&ue oi damgeA woa regarded oa local and to be Aettled by Atate 

deciAion. Further, a. faderal court judgnent accrued intereAt in accordance with Atate ruleA, by virtue oi 

faderal Atatute;
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The detemination oh The. conhlict oh laws rule ms a matter oh general jurisprudence and The. hedeJioJL counts 

(me. hnee to decide, the. issue.

Bit even ohm the. hedenal count* did wt have to conform to state decisions hedenal count* frequently abided 

by the principle oh comity to neach a result in accordance with wok decisions and leaned toward state views 

ih the question ms "balanced with doubt."

Thus, the principle oh comity often softened the divengence oh state and ftdenal decisions,

&5] tikat state decisions wene the "laid’ oh State

Federal counts wene obliged to hollow the applicable state decisions on questions Involving state constitut­

ions, state statutes, notes oh property and local mattens. Xt became inpontant, therefore, to determine what 

decisions wene considened as expressing the law oh the state. Ih & state count's statement was dictum, usu­

ally it was not binding on the hpdenal counts. State decisions not pnecisely in point did not have to be 

followed. Ton. savetiwe it, appeaned tint decisions oh state counts other than the highest count wets, 

not pnecisely in point did not have to be hollowed, Ton sometime it appeaned that decisions oh state counts 

other than the highest count were not binding, even though, the highest count could not on would not review. 

however, this was changed by the willingness oh thz Supreme Count to negand a clear decision by an interme­

diate state count as coytnolting. In a suit by trustees to obtain a construction oh 4 will with nespect to 

the power oh the beneftciany to assign pant oh the beneftciani/s interest, an JUnois appellate count decided 

that the interest, was assignable, The Supreme Count stated:

The questiomfoh the validity oh the assignments is a. question oh local law, ,,,The dedsionoh 

oh the state count upon these questions is ftnal, ...It matters not that tie decision was by an 

intermediate appellate court. ... To derogate from the authonity oh that conclusion and oh the dec­

nee it comnanded, so {pros the question isome oh state law, would be wholly unwarranted in 

the exercise oh hederal jurisdiction,Blair v, Cannissioner, 300(7937].
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"A Prisoner is not stripped of constitutional flights [protection) 
at the prison gates, but, rather they retains all the rights of an 
ordinary citizen except those expressly, or by necessary implication 
taken from them bn the law. See, Bell v. Wolfish, 441 U.S. 520, 60 
L. Ed. 2d 447, 99 S.Ct. 1800[1979 1 Brown v. Nix. 55 F. ed 951 [TtTTCir. 1 994)

(1) Protection from CRUEL ANV UNUSUAL PUNISHMENT;
Protection from Racial or Religious Vis crimination; 
Self-Representation, if timely, or Religious Vis crimination;
A private Interview with the Vefendant* s Attorney;
Limited Privacy 0(j Mail;
Visitation by Persons assisting with the Vefentant*s Caseis); 
Bail, except in some cases;
Civil Rights granted to sentenced Prisoners;
Constitutional Rights, such as Freedom of Speech and Religion, 

Protection from invidious Vis crimination, and Vue Process protection 
from Veprivation of Life, Liberty, or Properly, enjoyed by convicted 
Prisoners;
HO)

[2)
(3)
[4]
(5)
[6)
(7}
[8)
(9}

Vetention conditions not amounting to preconviction CRUEL ANV 
UNUSUAL PUNISHMENT ANV [11) for Vefendant who is representing himsel,

ike privileges A prisoner* s Righls must be Respected, absent a showing 

of an overriding governmental interest. The Vefendant*s request for 

enforcement of a prisoner* s rights is granted in the absolute discretion 

of the court, the discretion is limited by due process requirements 

only after a reasonable expectation in the privillege has vested.

- The court decides in its demonstrated good cause for remedial laws 

and inter alia, "prison walls are a. powerful restained on litigant 

wishing to appear in a civil proceeding. "Given this, all courts 

have an obligation to ensure those walls do not stand in the wa.y 

of affording litigants with boyia fide claims the opportunity to be 

heard. See Apollofv. Gyaami 85 Cal.Rptr.3d 127 [2008).
Espinoza-Matthews v. California[9th Cir 2005)432 F3d 1021[When prison’s

refusal to allow petitioner access to legal papers for 11 months despite 
diligent attempts to obtain them was extraordinary circumstance).
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STATEMENT OF THE CASE
In count I of an information filed by Di*trict Attorney oLo* Angele* 

county, Petitioner wa* charged with murder, further alleged that duringthe 

commi**ion of that offen*e, Petitioner, u*ed a firearm and that the murder 

occurred while petitioner wa* engaged in the commi**ion of a robbery.

Petitioner pleaded not guilty and denied the special allegation*.(C.T.p.47.) 

The victim in both count6 wa6 Salvatore T. Gambina. On May 5, 1983, a jury 

returned a verdict of guilty on both count* and found true the allegation that 

the murder alleged in count 1, wa* committed during the perpetration of a 

robbery. The jury al*o found the allegation concerning the u*e of the 

firearm true a* to both count*, (C.T. 126-128.)

On June 20, 1983, petitioner wa* *entenced to life impri*onment without

the po**ibility of parole on count one and to the mid term of three year* on 

count two. The *entence* were ordered to run concurrently. The Court impo*ed 

an additional two year* for each count under § 12022.5(C.T.147-7.}

On July 21, 1983, petitioner filed a notice of appeal. (C.T.148-9.)

The Court of appeal affirmed conviction on AUG 2, 1984. 2CRIM No. 44951.

The record will *how petitioner wa* arre*ted by Detective* FURR t Adair 

NOV circa 1981(a month before the crime* above mentioned wa* committed)and 

al*o OCT circa 1981(the*e are murder detective*)and told parole agent Mr.

Graham who *aid ju*t laylow tilt MONDAY 21th 1981, and we both go to the 

police *tation and *ee why they are looking for you now. 

above the *ame day. Purr & Adair were pre**uring Petitioner to find Mike 

Terry-hi ' jbrother*in-law, and turn him in to(he allegedly had committed a 

murder and the detective* while looking for him came apone petitioner at 

Mike Terry’* *i*ter home and begain taking Petitioner back and forth to 

the *tation.

• • •

I wa* arre*ted for

Petitioner had ju*t got out the ho*pital)))*uccinctly Coun*ll 

VEBLANC {aU&d to put my n.zqu(Ute.d evidence on tU&t to ihoui my innocence ✓



1

REASONS FOR GRANTING THE PETITION
VId not do the. crlme6; Wa6 told by AL, Ve Blanc. Jr Ex-Trial Attorney, 
that we would put on defen6e that would 6kow I wa6 Earned by the. L.A.P.V.

Vetectlve6 Smith, Adair and Furr 

Se.ige.ant and worked with 6upra detectlvet and knew them, and that they were 

known fo>i hettlng up framlfng Black6 and gang members. Would 6how I had ju6t 

got out of L.A. General Ho6plal{had a kidney;Spleen;gallbladder removed,half 

o$ my 6 to math & ha£f pancrea6 and vggu6 nerve removed)It wa6 no way I wa6 

able to commit the crlme6. Att. VeBlanc wa6 6uppo6e to produce my ho6pltal 

record6/&doctor6; wa6 6uppo6e to 6how tho^thelr main wltne66 HORNE wa6 

llelng for the detectlve6 and wa6 the be6t friend of my Ex-Wife*6 (Ex boy­

friend andean the 6ame gang)wa6 up6et with me becau6e I end up with hl6

who end up being my wife. And after 20 yeart of me 

My ex-wlfe have a baby by her ex. The gun6hot6 I a6certalned 

came from their gangmember6 (I being a Ex-member contrary to their gang).

That VEBLANC JR. u6e to be a L.A.P.V.• ♦ •

frlend6 girlfriend 

being In prl6on.

• • ♦

VeBlanc 6ald he would put on the above defen6e and never did anything 

X only got committed o$ J-on&) \ltne66/Horne.

wa6 read Into the jury From Preliminary hearing that 16 Illegal, 

hearing, I wa6 facing the death pentaly

and unable to have con6lded "all the evidence, old and new.

The other gang member6 6tatement

becau6e the

So I wa6 denyed a Grand Jury• • ♦

Venyed~ evidentiary

hearing, which would have exhibited the offlcer6 all were together In perpe­

trating the fraud on the court and Without hearing dl6pute of being violated 

of autonomy cau6e6 an contlnou6 ml6carrlage of ju6tlce.
See McCoy v. Loul6lana 138 S.Ct. 1500{2018)the court granted McCoy a new trial 

and explained that when a defendant* 6 con6tltutlonal right to autonomy ha6 

been violated by defen6e coun6el de6plte defendant*6 affrmatlve ln6tructlons

to the contrary the re6ult 16 an automatlce reverhal of the conviction, l.e 

a 6howlng of prejudice not required. Caje at bar 6ee declaration and cahetaw

•»
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Viedeilck Wayne. Smith. [I) am Indigent and not only did my Ex-tilal attorney 

ALpVEBLANC, Ji do contiaiy too my with* and the fjact* o( my ca*e

Oidei to *how caUSE(OSC) 1995 judge denyed counsel to butt>ie** the

petition which would have knew about autonomy light* and able to exhibit

evidence o( being (tamed and 2018 white leading a legal new* papei 

(Cilmlnal Legal New*} July 2018, I Aaw’jSCOTUS; SIXTH AMENVMENT RIGHT

TO AUTONONY-(I VIV NOT KNOW WHAT THE WORV MEANT)ATTORNEY CANNOT OVER­

RULE CLIENT'S DECISION TO ASSERT INNONENCE AT TRIAL."

Since 1995[becau*e It took me that long to do my ca*e and know an lota 

Off law}}I been (Ightlng In the couit* ZAC becau*e I knew my Ex-tilal 

attorney did a bad job on piovlng my Innocence.
While walking on my ca*e *lnce 1995 I could not (Ind a ca*e o( Inno­
cence like my*el( I lead: Muliay v. Caillei, 477 U.S. 478(1986);

i

The2 • • •

3

4

5

6

7

8

9

10

11

12

13

Sawyei v. Whitley, 505 U.S. 333, 112 S.Ct.2514[1992);Hou*e v. Bell 

547 U.S. 518(2006); McQulggln v. Talking*, 135 Led 1019(2013) and 

when I (ound Schlup v. Veto, 513 U.S. 298(1995) I had to keep took-

*o I kept

14

15

16

lug to (Ind *omethlng that * how* Innocence like me 

looking till I (ound People v. Adah 29 Cal.4th 895(2003)whlch took

me to People v. Btelch 178 Cal.App. 4th 292(2009)wlth People v. 
Slatteiy 167 Cal.App. 4th 1091(2008)due to me being a victim 

pui*uant to Ait.1 §28 (oi 39 yeal* In pil*on (oi a clime I dldnot

commltt and wa* (lamed by L.A.P.V. wa* iepie*ented by a (oimei LAPV 

who gave hi* woid he would *how I wa* (lamed and *omeone el*e did It. 

My ca*e would e((ect eveiyone Innocent becau*e It would *how a pei*on 

Innocent and wa* denyed hi* light* to put on hi* ca*e, 

and the ^allowing ca*e* buttle** becau*e o( a mhcaiilage o ( ju*tlce.
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reasons fo>i granting the petition continue.* #3

ee Reed v. Texas, 140 S.Ct. 686, 689(2020)(MEM)(statement of 

2\$otomayor.,respecting the. denial of certiorari) ("when confronted
1

3 to actuatinnocence claims assented a6 a procedural gateway to 

4\Weach underlying grounds for habeas relief habeas courts consider\ 

5wall available evidence of innocence. House v. Bell, 547 U.S.518 

6 \538|2006)(federal habeas courts evaluating gateway actual inno- | 

cence claims 'must consider" * all the evidence,

8 I incriminating and exculpatory1 (quoting Schlup v. Veto, 513 ii.S. 

91298, 528(1995)))"); Peeves v, Fayette S.Ct. 897 F.3d 154, 161-64 

lO j (3d Cir. 2018), cert.Venied, 134 S.Ct. 2713(2019).

See., Weaver v. Massachusetts, 137 S.Ct. at 1911{"[T]he 

12 I Court*s precederts [have]determin[ed] that certain errors are

t "old and new7

11

deemed structural and require reversal because they cause fund­

amental unfairness,

13
either to the defendant in specific case or 

by peruasive underimining of the systemic requirements of a fair 

and open judicial process.

turney 527 U.S. at 8 (biased trial judge"is 

and thus [is] subject to automatic reversal"); Edwards v. 8ali- 

sol, 520 U.S. 641, 647(1997)("A criminal defendant tried by a 

partial judge is entitled to have his conviction set aside, 

matter how strong the evidence against him.")

McQuiggin v. Perkins, 569 U.S. 383(2013), the court held that 

AEV.PA* S statute of limitations is Subject to an "Actual innocence 

exception even though no such exception appears in the AEVPA 

provisions establishing and defining the statute of limitations.

U

15
Those precedents include16 • 99 • 99

17 i structural [error];

18
19
20 no

21
22
23
24
25
26
27
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Reasons {ofi granting the petition continues ¥4

2 See Magwood v. VatteKSon, 561 U.S. 320 [2010) time, limit can be. 

extended); can be obtained upon a pKlma {acle showing that the 

$lalm that Is debited to be pKesented was not lltlgatydiowi a 

pKloK petition because: 11 )the claim relies on a pKevlously 

unavallabe Kale o{ constitutional law that has been made KetKo- 

active by the SupKeme CouKt to cases on collateKa Kevlew;0K {2) 

"the {actual pKedlcate {ok the claim could not have been dls- 

coveaed thKough the exeKclse o{ due diligence"; and"the {acts 

undCKlylng o{{ense."See 2254(b)(2) (A) and (fa)(2JU)t{11J.

o

A

5
6
7
8
9

10
11 Schlup v. Velo, 513 U.S. 299, 130 L.Bd.2d 808, 115 S.Ct.851 

contKaKy to caKe at baK. 

old i ok new evidence

12 factual Innocence and neveK pKesented 

See People v. AdalK 29 Cal. 4th 895 

[fJactually lnnocent"as used In [§851.8, Subdlvlslonib)does

13 ♦ ♦ •

II I II14
■c r*

iO not mean a lack o{ pKoo{ o{ guilt beyond a Keasonable doubt ok 

even by "a pKepondeKance o{ evidence."[citation.] Ve{endants 

iiust show that the state should neveK have subjected them to the 

lompulslon o{ the cKlmlnal law-because no objective {actoKS justr 

l{led o{{lclal action 

exoneKate,

See also United States ex Kel. Maldonado 

(CA21965)("[BJven In cases wheKe the accused 

by Insisting on conducting{Is own de{ense, 

autonomy KequlKes that he be allowed 

banneK l{ he so deslKes .

pKlnclple that the InteKest o{ the State In

on ‘Us not that It shall win 

done."BeKgeK v united States,

z5 4--\

26
17
18
19 ,[Citation.Jin sum, the KecoKd must 

not mtKeiy Kalse a substantial question as to quilt.

• ♦ •

20
21

v Venno, 348 F.2d 12,15 

Is haKmlng hlmsel{ 

Kespect {ok Indlvldua 

to go to jail undeK his

22.
23
24

own
..That view IgnoKes the established

a cKlmlnal pKosecutl-

25
26

27
a case, but that justice shall beK 

295 US 78(1935).
28
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

V
0-3 ~Date:
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