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' QUESTIONS PRESENTED FOR REVIEW

As amatter of first impression in this court, pursuant to Supreme Court Rule 10(C), does
an attorney’s failure to advise his client of the adverse ramifications of raising any claims of IAC
on direct appeal constitute the substantial denial of a constitutional right, debatable among jurist
of reasons, as contemplated by this court’s decision in Slack v. McDam’el,' 529 U.S. 473 (2000),
particularly when the district COurtofailed to conduct an evidentiary hearihg o resolve the issue,
where petitioner had material eviden:ceﬁ showing that hisll attorney nevor consul-ted with him, _ih_

- that regard? | |
| IL. -

Does the Seventh Circuit’s deniai of Mi-ller"s request for a COA, grounded in Miller’s

' contentions LhaL Lhe proseouuon failed to leely disolose 1ts use of fubricated evidence in search -~ - =

and arrest warrants, constitute an issue debatable among jurist of reason, pursuant_ to Slack v.
McDaniels, the substantial denial _of a constitutional right, and 1‘nost impbortanvtly, does this
decision conflict with this court’s decision in Brady v. Maryland, 373 Us, 83, so as to warrant -
the grant of certiorari by this court under Suprefne Court Rule 10(C)? |

Does the Seventh circuit’s denial of Millerfs' request for a Certificate of Appeal_ability_ on
two separate pre-trial, 4™ and 5th Amendment, ’IAC issuesmonevciting Brown v. Illinois, 422 U.S.
590 (1975) and the other, Franks v. Delaware, 438 U S. 154 (1978)——const1tute decmons
debatable among jurist of reason, pursuant to Slack V. McDanzel and moreover, substantlally
conﬂ1ct with this court’s de0151ons in szmelman V. M01 rision, 477 U. S 365 (1986) $0 as to
warrant the grant of certiorari by this court under Supreme Court Rule 10(c), particularly when

the information utilized in the search and arrest warrants were derived from undisclosed,

fabricated information and evidence in violation of Brady?



© . LIST OF PARTIES

[x] All parties appear in the caption of the case on the.cover page.

[.] All parties do not ap’pe'ar in the caption of the case on the covér pag'e:. Alist of
- all parties to the proceeding in the court whose Judgment is the subject of this
‘petition is as follows:. o - :
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;";granted to and,mcludmg March 10, 2021, befo

" IN THE SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

e

" Petitioner respectfully prays that a writ of certiorari be issued to review the judgment
below.

OPINIONS BELOW

The opmlon of the United States Court of Appeals For the Seventh C1rcu1t appears at

' '- Appendm Acto the pet1t10n and is unpubhshed

JURISDICTION

The Date on which the Umted States Court of Appeals for the Seventh Circuit dec1ded

petitioner’s case was- September 25, 2020 On January 3, 2021 a pet1t1on for rehearrnc was filed,

| whlch was demed on February 1,2021. An extension of t11ne to file a writ of certlorarl was

) ﬂemal of the | petrtlon for rehearrng was denied

by the Seventh Circuit. .

CONSTITUTIONAL AND STATUTORY PROVISONS INVOLVED

The Fourth Amendment to the U.S. Constltutlon states in pertment part: “The Ri ght of
the people to be secure in the1r persons house .against unreasonable searches and selzures shall
not be violated, and no Warrant shall issue, but upon probable cause, supported by Oath or
Afﬁrmatlon and partlcularly descrlblng the place to be searched and the persons or thmgs to be
seized” . .

The Fifth Amendment to the' US. Constituﬁon states in pertinent part: “NO person shalI
be.. .deprived of life, 1iberty, or pr_op'erty withoUt due process of law...” |

_ The Sixth Amendment to the Us. Constitution states in pertinent part “In all criminal

- prosecutrons the accused shall.. have the assrsfance of counsel for hlS defense



.

| | STATEMENT OF CASE .

’ In'J anuary 2012, Miller was ch'a'rge_’dby‘ way. of complaint with one count of Bank '
Robbery and later indicted on the same charge several days later. Miller proceeded _tc trial by
Jury on lune 24,2013 and was l‘ound guilty by a jury on June 25, 2013 on the bank robbery
count. ' N ' o } 4

| (jn July 12, 2013, Miller filed a pro-se 1uotion'for new trial b'ased primarily upcn his
attorhey,’s i11effective11ess. After being appointe'd counsel, en amended Rule 33 motion for new “
trial was filed. A hearing Washeld on May 21, 2014 regarding-Miller’s new trial motiou,_ On
June _1 2 2014, the trial court denied the motion. Miller was sent_enced ou August 1, 20l4 toa '

225-month term of imprisonment, 3 years of supervised release and an order of Restitution in the

... amouint of $5.606 and a special aSsessmment of $100. | 71U T T

M1ller dnectly appealed lus sentence and conviction to the Seventh Circuit Court »of '
. Appeals. The Seventh C1rcu1t affirmed. Ther eafter ‘Miller filed a timely pet1t10n for rehearmg en
_bane, unsuccessfully, then a writ of certiorari. The certloran was demed on February 29, 2016.
On February 27, 2017, Miller ﬁled a 225 5 motion in the Northern Drstrlct of Indiana. On
October 21,2019, the cl1str1ct court demed that motlon See Appendlx B (“App.__ ™). On
December 10, 2019 Miller filed a t1mely no‘uce of appeal. _ o
Mlller tunely filed an apphcatmn requestmg a Cert1ﬁcate of Appealab1l1ty (“COA”) to -
the Seventh Circuit ralsmg several claims. On September 25, 2020, the Seventh Circuit demed :
Miller’s COA, summarily, without issuing an ppinioﬁ.' This Writ of Certiorari followed.
j (A). Arrest andv Indictment ‘ |
- ‘Miller was arrested on Jan 5, 2012 m;dj’ltélter- charged with one count of Bank Robbery in

violation of 18 U.S.C. 2113(a).



T
Events leading up to Mlller s arrest started out w1th a search warrant formulated by
Detectlve M. Detterhne (A Hammond Indiana T.aw anorcement official) to secure records ofa

phone believed to be owned by Mlller (App. (C) December 23, 2011 séarch warrant)

Detectrve Detterline’s afﬁdav1t stated

During the course of this investigation; afﬁant was informed that AMTECH Pro
Audio located at 7033 Calumet, Ave. Hammond Lake County, Indiana had video

_ surveillance of the suspect and the veh1c1e that was used... On December 21,
12011, affiant spoke to FBI Agent Michael Péasley who informed affiant that
HIDTA analysis Ken Fortsythe was able to enhance the registration plates on the
vehicle used by the suspect in the bank robbery of Standard Bank on December
13, 2011. This vehicle was a Blue 1998 Ford Utility with an Illinois registration of
L429151 expiring 6/2012 and VIN # 1IFMZU34EOWUC17967. The.

- individual(s) registered to this vehicle are Joseph B. M111er and Tena E. Mﬂler _
. 105 S. Ashland Ave., Chicago, 1L, 60607

App. C _
OnJ anuary 4 2012, Speclal agcnt I\/hohael Peasley (“Agent Peasley”) filed an .
‘ "“apphcat1on and afﬁdavrt for a search warrant specrﬁcally, tor a 1998 Ford Explorer that
belonged to Miller: See App D, annexed hereto 1/4/ 12 search warrant. In that search warrant,
on pg. 4,9 9, Agent Peasley made reference to an analyst at Lake Count ngh Inten51ty Drug
Traf.ﬁcklng Area (“HIDTA”) task force Who “Enhanced a part of the copy of the (AMTECH) :
- video and was able to.discern the vehlcle ] hcense plate number” but never 1dent1ﬁed “Ken’
Forsythe” as bemg the analyst, as was done in Detterhne s affidavit. See App D _
. OnlJ anuary 5, 2012 Agent Peasley along with several anned FBI Agents and local pohce
| arrrved at the house where Miller resided to “execute the warrant on his truck ” When Miller -
came to the door at Agent Peasley S request M111er was forced to turn around and cuff up and
placed under arrest for the Bank Robbery offens'e, against his will and taken into custody (Trial _
" Transcript [“Tr.__ "] at 316 without Agent Peasiey haying a warrant for his phgfsical arrest. App.
Mﬂler was taken to the Lansing Police Department where he “allegedly” confessed to the. ‘

bank robbery—a confession that the govemmen't described as “not full-fledged” at a subsequent

i
g



: detentron hearrng (Detent1on Hearmg [“DtHr. ] at 6). On J anuary 6, the followrng day an |
arrest warrant was then issued for Mrller based on a purported confession even as Mrller had
already been arrested and was'in custody, based on the surveillance evidence purportedly

‘enhanced by HIDTA. See App. E. annexed hereto, arrest Warrant

On]J anuary 12, 2012, Agent Peasley appeared before the grand jury to testlfy about the
-evii'dence he gathered against Mrller surroundrng the bank robbery. See App. F. annexed hereto,
grand jury transcripts,; At that hearing, Agent Peasley testified in pertinent part that (1) Bank -

| Teller'Judy T-auber (;‘Tauber”) essentially identiﬁ'ed Miller as the culprit who robbed the bank

| from a phato hne-up, 2) Aoent Peasley was unable to read the license plated number (3) He

(Peasley) sent the AMTECH evrdence to HIDTA to be enhanced, at which time HIDTA was able

to extract Miller’s license plate number off the still photos; (4) Bank Teller Pakama Hoffman

bank had actually been robbed until ,afterwards;:_-fand (5) Miller confessed to the bank robbery.
App. F. pgs. 5, 13-14, 17-19. ' |
(B). Pre-Trlal proceedlnos ‘

Mﬂler filed a motion for leave to conduct wrtness deposrtrons (Docket #26. “R. ”).
Mrller s concern was that Agent Peasley mischaracterized the testimony of one of the bank
_ clerks Tauber as to her 1dent1ﬁcatron of hlm as the bank robber A conference was setup
: between Miller’s attorney, the oovernment and Ms Tauber at which time (she) Tauber

indicated she disagreed with the agent’s reports. More specifically, she stated that, at no time did

she say that the courier or Miller resembled the bank robber, at all. (R. 28) Miller’s motion was

denied.



Miller, again, subsequently met with h;?sﬂ'attomey, Mr. Tayitas, brieﬂy discuesing issoes :
c01iceri1ing_his case. Thereafter, Miller did no;i‘ _;heet or speak with Tavitas until six months later,‘
a weeklprior to trial, Which-:v‘vas ultiniétely_ commenced on June 24, 20 1'3.'l

) (C) The Trlal | \ | ,

On December 13,2011, the Standard and Bank Trust 1ocated at 7007 Calmet Ave., in
Ha’mmond, IN was robbed s'ometime between '-9;30 and 10:30 in the mormng (Tr. 116). Hoffman
and Taﬁber were woﬂdng as tellers that moming. _Hofﬁnan was the teller supervisor. (Tr.. 116-
117) . .

| ~ Tauber died prior to trial as a result of circumsfahc.es unrelated to the case (Tr. '1 17).
Hoffman testified that an individual handed Tauber a note which Hoffman originally thought

was a check. She later learned that it was a bank robb‘ery note iﬁstructing Tauber to give the

1ebber the money (Tr 120) Thc absence of —T“, ber asa w1tness for the government was E

51gmﬁeant in that Agent Peasley testlﬁed at the g1and jury proceedings that Hoffman didn’t
even know that the bank was bemg‘robbed, at all, until after the fact—after the cnme was _
-committed. See App. F, Peasley’s grand jury testimohy, pgs. 5-6. Hoffman tesﬁﬁed thet, she did
not realize that the bank was Being robbed until she seen Tauber handing over the money...at
.Which ﬁme the robber left the bank and exited't;;o the left io the- direction of a surveillance

| company named AMTECH (Tr. 126).
On December 21, 2011,ina 302 report prepa.red by FBI Agent Peasley, Hoffman, after

~ briefly reviewing photos given to her by law enforcement officials, stated she could not identify

he bank robber, at all. App. G, 302 statement. Nevertheless, at trial, Hoffman positively -

o

gy thls time, the government had already released all, Brady and Jencks material. Crnm Doc. 46. In that pre-trial
disclosure, the government released a 302 document entitled “working copy” a 302 in relation to HIDTA's alleged
participation in an “image refinement” of surveillance footage that the government sought to utilize as evidence
against petitioner at trial. The document states that HIDTA staff “conducted an image refinement” of a still image
from the video and “contacted agents to indicate they had obtained the licenses plate from the video and could
see it was L429151, lllinois.” See App. G, copy of working order annexed hereto. The license plate number to the

1988 Ford Explorer that was reglstered to Miller, and suspected of being used as the getaway car in the bank
robbery. ' : :



- ;;>confess to- the robbery (Tr 999 303) He (Peasley)' was forced to acknowledge that M111er 5.

identified Miller as the bank robber (Tr. 130). Hoffiman testified prior to that moment that she

- . had not been able to identify Miller as the bank robber through any pictur'e or any other way and_

had never seen h1n1 in person before testrfymg that day (Tr. 149).

Agent Peasley also recovered a separate surveillance video that was taken outside the

AMTECH bull_dmg. (Tr. 275). The AMTECH survelllance video showed an 1nd1v1dual dressed |

in a similar fashion as the bank robber enterinoian older model SUV-(Tr. 276). Agent Peasley

was able to produce strll photos which depicts the area’in which the license plate was located on

~ the getaway vehlcle (Tr. 277). Agent Peasley further stated that he was able to read all but one.
_ of the dlglts on the license plate afﬁxe_d to that velncle; and that “he” was able to attach the

‘license plate number to a vehicle owned by Miller and his mother, Tena (Tr. 277-279).

Agent Peasley also testified that Miller—altliougll not Wholeheartedly——_ allegedlyv )

~ alleged statement was merely a document in a 302 form but was never recorded, v1deo aud1o or

othervwse for the purposes of Venfylng 1f Miller, in fact made the said confessmn (Tr. 313)

The case was ultimately submitted to the Jury Miller was found gurlty of the offense

D). Hearm0 on motion for new trlal

' Represented by a new attorney, Mr. Visvalidis Kupsis (“Kupsis™), the district court held a

~ hearing in Miller’s motion for new trial under Rule 33, alleging IAC. More specifically, Kupsis

raised 3 claims of IAC. First, he argued that trial counsel was ineffective for failing to make a

confrontation clause objection to testimony at tnal by Agent Peasley 1dent1fy1ng Miller’s vehicle

as being near the scene of the bank robbely

Second Miller contended that counsel should have cross-examined Acent Peasley at -

' Tr1a1 concennng a portwn of Peasley s affidavit in support of the cr iminal complamt in which

E Peasley recounted having showed a photo line- -up to. Tauber, which turned out to be a factually

1ncorrec_t identification of Miller.



Third, Miller argued that .counsel was ineffective forvfailing to oall two witnesses to rebut
the gover_mfnent’s evidence that he was having ﬁnanc1al problems and therefore had a motive to
conlmit tbe robbery. Asa result of counsel’s amended motion, the'dlstri»et court conducted an
evidentiary hearing, Doring the heari:lg, Peasleéf was again questioned ebout his gbility to

- identify the lioens_e plate nuolber. Pe_asley testiﬁecl that he sent tlhe- surVeillance footage vto' o
HIDTA' However, he did not know hbw HIDTA actually received the \-/ic_leo: (by mail, or

: otherw1se) and did not know the process or. teehnolo gy utilized by HIDTA to enhance the '
survelllance footaoe and did not know who allegedly enhanced the video at HIDTA and he
(Peasley) was not a computer expert; and that HIDTA’S (alleged) enhancement of the

sm_velllance _footage assisted him in detenmmng the license plate number on the truck (Tr. NTH

69-74).

- Agent Peasley also admltted durmg hlS testlmony at the heanng that hlS testnnony at tr1al

was 1naccurate in rela’uon to Mﬂler s bank account bemg overdrawn by $700 Rathe1 Peasley S

- stated that he was lookmg at the day of J enuary “ 13, one month after the robbery,; when he
: deterrllined the account wa's.overdrawn by $7OO (Tr. Nth 76).

| Miller’s trial attorney, Tavitas, t_estiﬁed at the heering, He ecknowledged tbat‘the license |
plate evidence was a strong piece of evidence and that, if the defense were to concede that the
velﬁele belonged to Miller, it would be easier foi the govenmlentlo brove its case (Tr. NTH 19).
Tavitas, when qliestioned in regard to the ‘allegell confession provlded to Agent Pealsley- Millef
1nd1cated that- Miller’s statements were not a full blown confession and that no video or written
, statement existed in regald to this alleged confession (Tr. NTH ’)0) He acknowledged that the
" confession rested on Peasley’s word alone. |

Tavitas also acknowledcred that in liglitI'Of Miller’s alleged confession Tavitas did not
have any particular reason as to why he did not try to impeach Agent Peasley with his

mlscharacterlzauon of Ms. Tauber s testunony—m conjunction to adrmttmg that Tauber’s non- .



" Special Asséssnient of § 100,

identification of Miller was a “big piece of [egéulp'atory] evidence”. (Tr. NTH 21, '5‘6). Tavitas,

.however, asse1~ted .that, to bn‘ng in the TauBer efviden_ce.would essendally constitute bringing in a

) second ID of Miller (in conjunction with H.offman’s post hoc, in court identification) (Tr. NTﬁ
66). | | - o | |

At the conclusion of the hearing, the district court heard arguments from both sides, via
| briefing. On June 12, 2014, the district cdm’t ul':timately denied Miller’s motion: for new trial,

finding that Mﬂler faﬂed to show Tavitas prov1ded IACin any of the three ways asserted by

Mlller via Kupsis’s amended motlon
(E) Sentencmg

On September 15,2014, the d1stnct court nnposed a225 1nonth term of unprlsonment

~ upon] M111er three yeals of supennsed 1elease Tand 1est1tut10n 1n the amount of $5606 w1th a

.

“(F). Direct anpeal' proceedings. _

Miller, convinced thet the HIDTA/AMTECH photo stills (eoneeming the plate nnmber)
~ were highly suspect, was based upon Agent Peasley’s false and vague testimony concerfﬁng'how
the video enhancements were actunlly conducféd‘and .B'y who as there wes no chain of eustedy
ddcundent ever subnntted by the govemment. l\;filler filled a FOIA request to HIDTA, niaking an
exp_licit reciuesf in reference to precisely what type of tests were conducted on fhe snrveilllance"
evidence in .I\/[iller’s case, and by who. See App. H, copy ofa FOIA request. Miller was 4
endeavoring to discern, by his reque_st, the validity of the process utilized by HiDTA and the
“chain of custody in relation to the evidence (i.e., who had wnat, 'Wnen and how the evidence Was
‘handled). 5

HIDTA subseq_uently reéponded to Mﬂler’ s feqnest. Therein, in response to each of
Miller’s speciﬂc inquiries concerning their handling of the evidence in Miller’s case, a

representative of HIDTA stated:

. 9



~ HIDTA dpes not maintain or possess any public records of photos or documents
described in your request. HIDTA does not maintain or possess video footage and
still as described in your request. HIDTA does not maintain or possess any
records relating to your request for a “chain of custody evidence” HIDTA does
* not maintain or possess any record of information regarding the testing as
- described in your request. HIDTA does not maintain or possess any information

~ regarding any communications regarding any communications by phone, fax,
email or othermse as descrlbed 1n yout request. -

See App. I, copy of HIDTA response.

Armed with this new mtel—that HIDTA never dealt with or handled the surve1llance
evidence in Miller’s case—Miller transcribed several letters to appellate counsel, Mr. Kupsis,
putting him on notice of HIDTA’s response to- hlS FOIA request. Miller-also requested on several
occaswns (via phone, When Miller could actually get in touch with Kups1s letters and emarls)

that Kupsis raise, inter alia, a due process challenge to the chain of custody regardmo the-

, 'AMTECH ev1dence pursuant to HIDTA‘ never handhncr this ev1dence See App J ema1ls dated

12/22/14 and 3/16/15 T R R R S T -

" Miller, via email, again advised Kupsis that he never confessed to any crime. See_App. J

email of Miller to Kupsis, dated 3/2/15. On one:fof the rare occasions that he (Mlller) did catch

- hinl (Kupsis) in his office, he advised Kupsis téo':be sure to allow him to see the appeal brief

before it was ﬁled in the court. See 3/16/15 emall , App. J

S1gmﬁcantly, although Miller was able to garner a general understanding; based upon his
curt and minimal conversatrons wrth Kupsis, that he (Kupsrs) would be challengmg the |
effectrveness of M1ller s trial attorney on dlrect appeal in some context Kupsrs never, at any

time, d1scussed the rannﬁcauons of proceedmg on Drrect Appeal wrth any claims of LAC

. without, for example the record berng developed enough to bring all claims of IAC against hlS

trial attorney. That, pursuant to controlling Seventh Circuit precedent in People v. U.S., 403 F.3d

844, 847-48 (7th Cir. 2005), for example, Miller would essentially, for the most part, be barred

from challenging other aspects of his trial attorney’s ineffectiveness in a collateral attack on his

conviction and sentence if he moved forward {with any claims of IAC on Direct Appeal.

10



Against this backrirop, Mr. Kupsls did, in fact, raise claims of IAC on direct appeal, ﬁling.
theopenlng brief without_ even allowing Miller-f.te review it. More speciﬁcally_, Kupsis raised two
c-laims on l)irect Appeal in relation to Miller’s conviction. 'The'ﬁrst claith dealt with whether or
ot the trial court erred when it determined that Agent Peasley s false testlmony as to the
determlnatlon of the 11cense plate numbers and bank account balances was harmless and did not
1111pact M1ller ] r10ht to a fair trial. Incorporated into this argument was a perj jured testunony
claml surroundmg Peasley testlfymg to the 1dent1ty of the vehicle as belongmg to Miller.

Seconcl Kup51s asserted that counsel’s representatmn of Miller was 1neffect1ve for3

© reasons. First, counsel failed to propelly obJ ect to the in-court identification of Miller at trial by
" Hoffman. Second, counsel fa1led to 1mpeach Peasley Wlﬂl the fact that he had previously
| mischar. actenzed the testimony of Tauber the deceased teller as 1dent1fy1no Miller. Third,

- —.counsel—faﬂed to correct Agent Peasley S maccurate tesumony asto MlllE‘I S. bank accgunt

balance.
After receiving the br’ief, Miller wrote several emails ancl letters to Kupsis concernlng .
' issues t'hatlwere not raised, tb_at Miller wanted to raise on appeal, eg., anuoné other things, a
challenge to the.chain cf custody. See App.‘J , COpy of email from Miller, dated 3/16/15. Miller
also made it clear that he Wantec_l to see a copy of the reply brief b.efore it was filed by Knpsis.
_ l?urthennore,'Miller unsuccessfully seught peﬁﬁissicn to filea supplemental appeal brief to the
Seventh Circuit, raisi_ng claims that he, lmnsell”ltMiller), wanted réviewed by the court.
: Speciﬁcally issues counsel failed to raise pertaini_ng to the chain of custody of th'e.'AMTECH
evidence. o | | |
| | Again, Kupsis ultimately filed the reply brief (to the government’s res,ponse)‘without
consulting or allowing Miller to review the satd'pleadmg Mlller agam transcribed a letter to

Kupsis elaborating upon the fact that Kups1s falled to speak and confer with h1m before ﬁlmg the

initial brief, then failed to allow Miller to see the reply brief before it was ﬁled as he was asked .
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to 'ldo ; Miller again, Spoke on hovt/ Kun_sis failect to raise claims that M_ﬂler Wanted raised on -
appeal. See App. J, copy of 3/ 16/ 15 Ietter to Kupsie. | |

N Subsequent 'to briefing by beth palties oral argmnents were ghatnted by the Seventh-. |
C1rcu1t It was at this point that Kups1s nusled the Seventh Circuit Court of Appeals by assertlng _
that he advised Miller of the ramifications of proceedmg on Direct Appeal with any clalms of
IAC. See oral arguments, Appeal No 14-2779. ThlS is Miller’s contention, and swears under
penalty Aof perjury that Mr Kupeis did not do. ;A,fter oral atgmnents, Miller’s case was snbmitted |
to the court for issuance of a decision. o
(G) Dec1s1on by the Seventh Clrcult.

- On July 22, 2015, the Seventh circuit 1ssued a decmon atffmmng M111e1 conviction and

sentence See U.S. v Miller, 795 F.3d 619 (7th C11 2015)

. S T Shﬂl‘f Mlller ralsed three cla1ms on app_eal (1) Agent Peasley presented perJnred

.‘ testnnony in relatlon to his description of who was responmble for sharpening the image on the
AMTECH evidence to identify the licenée plate number; (7) Agent Peasley’s perjured -testinlony

' surroundmg Mﬂler s bank account belng overdrawn and (3) a clalm of IAC, asserting that
Tav1tas was ineffective surroundmg the 1n-court 1dent1ﬁcat10n of Miller. See Miller, 795 F.3d

© 619-623. The Seventh Circuit, in deciding Mﬂler s case, ack:nowled_ged that a series errors did .

- oceur in relation to the trtal procee_din_és .and‘Tal‘vites’s tep_resentation of Miller. All of the said
errors, however, were either ;‘hanllless ”? “ne01101ble or did not ‘»‘prej udice” the outcome of the |
proceedmgs The Seventh Circuit, thus, afﬁrmed Miller’s conv1ct10n and sentence.

| .(H) 2235 motion and proceedings in the Seventh Circuit thereafter.

In February 2017 Miller filed a tnnely 2255 ‘motion in the d1st11ct court. (R. 144) He

also filed two supplements to that 2255 motmn ("R 155 and 157) Cumulatlvely, Miller 1a1sed

-2The supplement C|V|I Doc. 157, was filed as a result of new information Mtller acquired from Kupsis in May 2018.
More specifically, in the latter part of 2017 on up through the first part of 2018, Miller was corresponding with
Kupsis, trying to obtain any Brady/Jencks material Kupsis had in his possession in relation to Miller’s case file. it

© . was at this time that Kupsis sent Miller a copy of Detterline’s search warrant affidavit. Upon reading Detterline’s

® i
R

12

S N S,



several claims in his 225.5, including, but not limited to (1) Kupsis was _iltef‘fective.fcir fa_illng to

consult with, and advise Miller of the adverse ramifications of raising aﬁ} claims of IAC on

Direct Appeal; (2) two' claims of IAC suttounding Tavitas’s failure to invelstigate andt'aise two

separate Fourth Amendment challenges to the adm1ss1on of Mlller S alleged confession (and,

- incorporated into that claim, a Due Process clalm surrounding the fabncatlon of ewdence) and
B3)a Brady v. Maryland, 373 U.s. 83 (1963). claim concermng the prosecution’s w1thhold1ncr of
material evidence, the ex1stence of fabricated ev1dence perpetrated by Agent Peasley, a member
of the prosecutions team. Id. R. 144, 155 and 157

On Octobe1 21,2019, the dlStI‘lCt court 1ssued an or der denymcr Mlllels §2255 mouon |
and demed a COA w1thout conductmg an ev1dentlary hearing. App: B. In domg S0, the district
court repeatedly m1sapp1 ehended, and nnsconstrued the unde1 lymg bas1s of Mlller s ar Uuments

"’and 1gmred relevant parts Qf the recold and documenta:ry ev1de ce afta hed to Mlller S 2’)55
motion and supplemental pleadmgs that matenally support Miller’s claims that, if proven true,
would entitle him to rehef from his conv1ct1on ' | |

M111er fileda ttmely notice of appeal and COA to the Seventh C1rcu1t Court of Appeals
in December 2019. On September 25, 2070 the Seventh Circuit 1ssued an order summanly
denymg Miller’s COA, W1thout transcnbmg a written opinjon. On or about J anuary 3,2021,
Miller ﬁled a petltlon for reheanng, reheanno en banc. On February 1, 2021 the Seventh C1rcu1t

issued an order denying that petition. This Writ of Certiorari followed.

affidavit, Miller discovered, for the first time, that Peasley identified that analyst at HIDTA as “Ken Forsythe”. From
there, Miller filed another FOIA to HIDTA asking them if they had any information on an employee by the name of
Ken Forsythe who worked for their organization between the years of 2011 and 2012. See App. K. HIDTA
responded on 5/30/18 stating that they never employéd and have no information on or about anyone named “Ken
Forsythe”.-See App. L, HIDTA FOIA response. That FOIA response formed the underlying basis of the second
supplemental motion, Civil Doc. 170, raising additional B(ady claims, claims of IAC and Franks v. Delaware.
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o ¥ LS. 403 F,3d 844, 846 (Tthe Cir, 2005) and

i

REASON FOR GRANTING WRIT

This court should grant Cer'tioi'ali for three intricately related reasons. Firet (his courl |
should decide, as a matter of first i 1mpresswn pursuant to Supreme Court Rule 10(b), whether an
attorney has an affirmative duty to consult with his cl1ent surroundmg the adverse ramifications
of raising a:ny clauns of ineffective ass1stance of counsel (“IAC”) on Direct Appeal and clarify
whose cho1ce it is to dec1de whether to raise IAC claims on Direct Appeal The Attorney or the
Defendant‘7 |

Here, based on the fact that Miller has documenta1y ev1dence (in COIl_] junction Wlth the
sworn allegations in hrs §225 5) in support of his posmon that his appellate attorney never '_

advised hun of the ram1ﬁcat1ons of raising any IAC claims on Direct Appeal pursuant to People

v Flores, 139 F.34 337, 341 (7" Cire.

20_13), colnpared to appellate counsel’s contentions to the Seventh Circuit during oral arguments
(on Miller’s Direct Appeal) that he did advise Miller of such ramiﬁcations@) jurist of reason
could debate that this material d1spute in the record concerning Miller’s fallure to eonsult
" claims, Warrants an evidentiary hearing (3) or is adequate to deserve encouragement to proceed
further” Slack v. McDaniels, 529 U.S. 473, 483:04 (2000), Contrary to the Seventh Circuit’s |
summary dismissal of Miller’s COA orl this cl‘aiiu——wlﬁch essentially disregarded this court
exhortat1on in Buck 12 Davzs 137 S.Ct. 759 (2017) that “The [COA] inquiry...is not co- extenswe
with a merits analy51s '

Intricately related to the ﬁéolutioh of this failure-to-consult claim is the 1na1mer in which
A the district court ruled on the merits of the 1emamder of Miller’s IAC clarms In sum, based on

the resolution of Miller’s failure-to-advise cla1m Junst of reason can debate whether the

remamder of Miller’s IAC c_launs against his pre-tnal and trial attorneys are procedurally barred.
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authonty under Supreme Court Rule 10(c)

Coby tl_e gQVeralnent i its case.

Second and for example jurist of reason would agree that the Seventh Circuit’s decrsron

sunmlarrly affirming the district court’s demal of M1ller s COA conﬂ1cts overwhelrmngly, with

' this court’s decrslons in Brady V. Maryland Kimmelman v. Morrzszon 477 U S.365 (1986) and

’1’Franks V. Delaware 438 U.S 154 (1978), warrantrng the exercise of this court’s superv1sory

A

On the former front, Mlller presented evidence that Agent Peasley, a member of the -
“prosecution’s team” farled to disclose the fact that he fabricated the information about HIDTA’s
handling of the AlVlTECH evidence in several documents, including Deﬂerline’ s afﬁdavit, his
(Agent Peasley’s) search warrant affidavit :Peasley’s arrest Warrant and Peasley’s 0rrand jury

testimony, information that was surely unpeachmo and “Material” to the outcome of not just

| the trial, but also, three pre-trial motrons Mrller could have filed challenomc evrdence presented

/
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. On the latter front, Miller pre_sented evidence that Agent Peasley did not have an arrest

warrant at the time he seized Miller but only a search warrant for Miller’s truck; and that

. Peasley presented fabrrcated evrdence in two search warrants and an arrest and this’ false

1nformatron was provided to a Judrclary with a ¢ reckless disregard for the truth” in Vlolatron of
Franks v, Delaware supra in order to obtarn those warrants.

ThlS court should thus grant Certrorarr pursuant to Supreme Court Rule 10(b) & (c) for
the - purposes of answering a legal questron of first impression in tlns court and also assuring that
the decisions issued by the Seventh Circuit maintains uniformity with the decisions of this court.
Standard of Revrew |

28 U.S.C. §7253(c) pemnts the issuanée of a COA only where a petrtroner made a
“substantial showing .of the demal ofa constrtutronal right” Slack v. McDanzeZs, 529_U.S. _
473,483-84 (2600). Significantly, this court, in Buck v. Davis, 137 S.Ct 759, 773 (2017) clarified

that “[Tlhe [COA] inquiry...is not coextensive with a merits analysis. At the COA stage, the



only question is whether the applicant has shown that “jurist of reason could conclude the issues
presented are adeqiiate to deserve encouragement to proceed further.” (citing Miller-El v.

Cockrell, 527 U.S. 322 336 (2003)) Id

‘ Summanzmg the requlrements for issuance of & COA, in Miller-El v. Cockrell, this court stated:

~ “The COA determination under 2253(C) requires an overview of the claims in the
habeas petition and general assessment of their merits... A COA does not require a
showing that the appeal will succeed. Accordingly, a Court of Appeals should not
decline the application for a COA merely because it believes the applicant will
not demonstrate an entitlement to relief... We do not require petitioner to prove
because issuance of a COA, that some claims would be debatable even though

every jurist of reason might agree, after the COA has been granted and the case

has received full consideration, that petmoner will not prevail.”

[d At 336-338

“A COA does not require a showing thet the appeal will succeed...” sholﬂd be kept in |

‘mind when examining the legal validity of the Seventh Circuit’s decision to summarily affirm
* the district court’s deiial of MillePs COA: =~ =

' A. . '

AS A MATTER OF FIRST IMPRESSION IN THIS COURT, DOES AN ATTORNEY’S
FAILURE TO ADVISE HIS CLIENT OF THE ADVERSE RAMIFICATIONS OF
RAISING ANY CLAIMS ON IAC ON-DIRECT APPEAL CONSTITUTE THE
SUBSTANTIAL DENIAL OF A CONSTITUTIONAL RIGHT, DEBATABLE AMONG

- JURISTS OF REASON, AS CONTEMPLATED BY THIS COURT’S DECISION IN
BUCK V. DAVIS, 137 S.CT 759 (2017) PARTICULARLY WHEN THE DISTRICT
COURT FAILED TO CONDUCT AN EVIDENTIARY HEARING TO RESOLVE THE
ISSUE, WHERE MILLER HAD MATERIAL EVIDENCE SHOWING THAT HIS
ATTORNEY NEVER CONSULTED WITH HIM IN THAT REGARD"

The underlying basis of Miller’s claim here is that Kupsis failed to adViee him that,
i)urs‘uant to conﬁ*ollihg_ precedeﬁt in this circuit that, “[i]neffecﬁve assistance of counsel is a
Single ground fe_r relief no matter how many failings. the lawyer may have displayed.” People v.
U.S., 403-F.3d 844, 846 (7™ Cir. 2005), so “[a] litigant gets tio argue ineffective essistanee. . just
once.” U.S.v. Flores, 739 F.34 337, 34 (7* Cir.2013), and with that being the case, if Miller

(i
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chose to raise any claimsl of IAC on direct appeai he would “rel inquish any opportunity to
obram relief on collareml review.” Id., at 342, m a 2255 monon (emphasis added)

Most importantly here and the crux of Miller’s claim is grounded in how this court
“regularly ask counsel at oral argument Whether the defendant is personally aware of the risk of
presentmg an ineffective assistance argument on dlrect appeal and if so, whether the defendant

really wants t0 take that risk.” Flores, at 341—a case repeatedly cited by Miller, but 10nored by

' the d1strrct court when ruling on I_hlS] 2255 motion, 1nstead citing Garza v, ]daho 139 S Ct. 738,

» 746 (2019) and Jon._es v. Barnes, 463 U.S. 745,751 (1983), which are inapposite to the facts of

“Miller’s case.?

Miller asserts that this is precisely what occurred in the case at bar: a three judge panel of

the appellate court asked Knpsis during oral arg_uments; whether he adVised Miller of the

;_‘._Lralmﬁgauons of procee 1ngzgn(1_11§1apggal?,W1ﬂ1 any claims '0f IAC and “whether | Mﬂler]

really want[ed] to take that risk”. Id. See, U.S. v. Miller, Appeal No. 14-2779 (oral arguments)
Kup51s falsely responded to that d1rect inquiry by saying “Yes.” Id M111e1 by contrast, averred
under the penalty of perJury in hlS §2255 motion, that he was not made aware of such
ramiﬁcations by Kupsis, with documentary evidence in’ support of his contentions. See, 2255
memo at 22-29; also see App. J rrarious enlails and letters. o

In similar situatio_ns,_ several j\rrist of reason in various different, but similar context,

have routinely found appellate attorneys ineffective for faihhg to properly advise defendants on

3 Inapposite because the Garza decision, in particular, deal with whether Roe v. Flores-Ortega’s (528 U.S. 470
(2000)) presumption of prejudice, in relation to an attorney’s failure to file a notice of appeal waiver—a legal
guestion that was answered in the affirmative. The outcome of the Garzo case, based on the specific question
presented to the court, however, was made in the limited context of the attorney having discretion to choose
among arguments traditionally raised on direct appeal, those dealing with errors made during the course of the
trial, plea and sentencing phases of the proceedings. Garza 139 5.Ct. at 747. By contrast, this court has carved out
an exception that that generally accepted principle of law when it comes to the defendant’s attorney attempting
to raise IAC claims on direct appeal, to wit: pursuant to U.S. v. Flores, 739 F.3d 337 (7t Cir. 2013), counsel must '
consult with the defendant concerning the ramifications of such a maneuver and ask the defendant if he really
wants to move forward with raising any IAC claims on direct appeal—a real tangible risk this court has repeatedly
emphasized over and over again, See e.g., U.S. v. Miller, 327 F.3d 598, 602 (7thc Cir. 2005); Harris v. U.S. 366 F.3d

593, 595 (7 Cir. 2004); U.S. v. Hams, 394 F.3d 543, 557-59 (7% Cir. 2005); Fuller v. U.S., 398 F.3d 644, 649 (7% Cir.
2005).” .
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procedural issues that later had an adverse effect on the defendants secﬁ:ing‘hdbeas corpus relief

from their convictions. See e.g. U.S. v. rel Brumley v. Godinez, 1995 U.S. Dist. LEXIS 8725

"(N.D. 1l 1995) (failure to advise concerning right to habeas corpus); U.S. v. Johnson, 308 Fed. -

Appx. 768, 769 (5% Cir. 2009) (failure to-advise concerning right to file a writ of cert); Gunner v.

Welch, 749 F.3d 5'11 (6% Cir.. 2014) (failure to advise on time limit to file a habeas corpus

: pet1t10n) For thls reason, alone, Mﬂler has established a showmg of a substantial denial of a

constitutional r10ht as contemplated by 28 U S C 2253(0) in that hlS clalm that counsel was
meffectlve for failing to advise him of the ramlﬁcatlons of proceedmg w1th any claims of IAC on
appeal is an “issue debatable amon0 JUIISt of reason.” See leler Elv. Cockrell 537 U S. 322,
335-36 (2003). |

The dlstrlct court and Seventh Cn cuit, by dechmng to issue a COA on this debatable

- clann falled to reco gmze that M111er need not estabhsh that he d winon the me_1ts Df hls clzﬂm

on appeal See, Buck V. Davzs 137 S. Ct 759, 773 (2017) (clarifying that “The COA i mqulry, we

have emphas1zed is not coextensive with a mer1ts analys1s At the COA stage the only question

~ is whether the applicant has shown that “Junst of reason could dlsagree with the district court’ s
: resolutlon of his constitutional c1a1ms or that Junst could conclude the i issue presented are

'. adequate to deserve encouragement to proceed further.”), Id. At 773 (statmg, “[A] eourt of

appeals should limit its examination [at the COA S‘tage] to a threshold _inquiry'into_ the underlying
merit of [the] claims” and ask “only if the district court’s decision was deb'ata'ble"’- (quoting

Miller -El 537U.S. at 3’)7)) Id at 774 (statinig,. “[A] clalm can be debatable even though. every

jurist of reason. rmcrht agree, after the COA has been granted and the case has 1ece1ved full

consideration, that petltloner will not prevail. o (quotmc Miller-El, 537 U.S. at 328)). Rather, the

- decisions in U.S: v. rel Brumley, supra, U.S. v. Johnson,_ supra and Gunner v. Welch, themselves,

establish that Miller’s failure-to-advise claJm is an issue that could be resOlved differedtly by' :

jurist of reason. But there’s more.



Miller argued that he was “nrejndiced” b& Kupsis’s_ omission in this regard,v Striekland v
Washington, 466 U.S. at 691' (1984), because, had hebeenput on notice of the rarniﬁcetions of ,'
_proceeding on appeal with any clailns of IAC; he would have categerically chose to preserve his

right to bring ali of his iAC claims in Vhis. §225'5:’_;'motion, because the record was not developed
enough er Miller to have raised several elairns:, that ne_raised in his §2255 rnotion, on direct
‘appeal 4" N

Now, as a result of Kupsis’s matérial omission on this regard, the district court has found

that the four clainds in relation to trial counsel’s‘rireffectiveness, during the pre-trial and tr_ial |
stages of the proceedin—gs,'are procedurally barred from being raised in §2255 .proce'edings (See
Appl. B, pg- 17,‘district court order), atthough tlre record was not properly developed for tltose

claims to be raised on direct appeal.

L As such, the “outcome ot [Nhllerjs direct appea‘.l would have ‘beenrditferent”. étu lc‘land 1 “* R

Id At 694, had Kupsis properly advised Miller of the legal formalities associated with moving
forward on appeal with any claims of IAC pursuant to controllmg Seventh C1rcu1t case law
precedent Miller would have told Kup51s to preserve his right so as to bring all of his IAC
“claims in th¢ §2255 proceedmgs, thus, preventmg the district court from denying Miller relief on | ,
. any of those grounds for relief, 'without being in a position to consider all of Miller’s cla’ims at
once, the ‘cumulative effect” of any errors comnntted by tnal counsel Malone v. Walls, 538

F. 3d 744, 762 (7ﬂ‘ Cir. 2008). And most n:nportantly, prevented the dlstrrct court from ﬂndmg

that Mrller s four claims against Tavitas are “procedurally bdrred”. App. B, pg. 9.

A Furthermore, pursuant to US. v. rel- Brum_léy, supra, U.S. v Johnson, supra and Gunner v.

Welch, jurist of reason could debate the correctness of the district court’s procedural ruling in

4 Coined as the failure to-advise claims and indepe_ndent'record claims in Miller’s 2255 motion. The claims are
distinguished, one set of claims from the other based o_d;the arguments where the record was not developed
enough to raise the claims of IAC on direct appeal (see 2255 at 23-27. The failure to advise claims) and where the

record was developed enough to raise IAC claims on dlrect appeal (22 2255 at 27-30 the independent record
claims) See COA at 31-33.
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.farlmg to conduct an ev1dent1ary hearrng on thlS‘ matenal issue. This is so because the district
court failed to resolve the material dlspute between Kupers s alleganons at oral arguments ’rhat he -

extended Miller adv1ce_ surroundmg the rannﬁc-atrons of moving torward with any IAC claims on .
| direct appee_d, then asked Miller whether he Wan‘red to raise the said claims on- direct app_eal:'
compared to Miller’s sworn allegations in his §2255 motion, pgs. 22-30, that ne (KupsiS) did not,’
"wrth evidence in support of those claims, App J (emalls and letters). Controllmg precedent in
this court dlctates that it’s not enough for the dlstnct court to automatlcally accept and believe
Kupsrs s oral argument contentions over Mﬂler $ sworn allegatlons in his §2255——especrally
when Mrller has presented documentary evrdence in support of his contentions that Kups1s never

xtended him such advice. See 3/16/ 1 5 emaﬂ App J. To the contrary, pursuant to this court’s
‘ demsron in Taylor v. U.S.; 287 F 3d 658 660 (7Lh Cir. 7007) _]uIISt of reason would agree that the
~district court procedurally erred i fculmg ] conduct air evidentiary heaumg to resolve this
material dispute in the record. 287 F.3d at 660 (stating that, “rf the' record on a motion to vacate |
contains an evidentiary conﬂ_ict. on a material i_ssue of fact, a judge must hoId an evidentiary -
| hcaring. to decide who is teliing the truth—it is not sound to say that, 1n every conﬂict-between a
movant and his attorney, the attorney_ must be believed.”); see aléo, Bruce v.. U.S.; 256 F.3d 592,
" 598 (7% Cir. 2002) (stating, “District court rnusﬁ_'conduct and evidentiary hearing in a §2255 i
proceeding only when the alle gaﬁons raised 1n the motion,- if true, would_entiﬂ'e petitioner to
:relief’). ' |

' Finaﬂy, .the i'mpor'tance of a decision issued by this Court, ‘one‘way or another, does not |

turn on whether Milier himself stands in ﬂle lirnelicht of public recognition or in the shadows of '
anonymlty Rather the significance of the outcome of this case rests on the pr ocedur al nnpact
that a detenmnatlon and clanﬁcatron of this cotirt is hkely to have on the future course of pro-se |

_ htlgants in the same position as Miller, and hence, on the lives of countless others. -
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- Imagine, for example, a judicial world where attorneys, at least those who practice law in

front of the Seventh Circuit, knows, pursuant to U.S. . Miller, Appeal No: 14-2779, that their

free to mislead the appellate court, with impunity, during oral arguments in reference to whether -

they actually consulted with the1r clients about the adverse ramlﬁcatrons of rarsmg any claims of .

.IAC on direct appeal. The content of the Pandora s box, released upon the substantlve and

procedural rrghts of crumnal defendant s nght to file §2255 motions challengmg their attomey ]
111effect1veness ‘would be earth shattermg By no more than a unilateral stroke of the pen on’
appeal, without a defendant’s consent, and w1thout any change in law unplemented by

Cong1ess—dn ect appeal attorneys would essentially be granted the author ity to suspend a federal

' crnmnal defendant’s right to [the modrﬁed] Great Writ [1 €., §2255] with no other recourse for

the defendant to raise collater al attacks to theit convictions and sentences outsrde of presenting

fi0cence, or the (ra.re) avarlabrhty of; a W Suprerne ¢ Court
demsmn made retroactively apphcable on collateral rev1ew pursuant to 28 U.S.C. §2255Ch). -
In short, when considered from this perspective, the jurist of reason could conclude that

the issue. presented instantly, both substantivelﬁ{_gnd procedurally, are “adequate to deserve

| encouragem_ent to prooeed further.” Miller-El,£'5-37 U.S. 731, this question deserves this court’s

attention and clarification as the district court believes that it is the attorney’s choice whether to -

raise IAC claims on direct appeal and not the defendant’s and counsel does not need to consult

with the defendant regardless of the adverse ramifications.on procedural issues that may later

prevent the defendant from securing habeas corpus relief from their conviction:
- In other words, does an attorney have ﬁi”é right to raise IAC claims on direct appeal.

without advising his client of the adverse 1am1ﬁcat10ns of raising those claims at that time,

‘thereby sabotagmo the defendant’s opportumty to rarse any IAC clanns on collateral review?

And does this ch01ce to raise IAC clalms on dlrect appeal belong to the chent pursuant to

_ Peoples v. US. 403 F.3d 844, 846 (7% Cir. 2005) and U.S. v. Flores, 739 F.3d 337,341 (7™ Cir.



2013) or to the attorney pursuant to Gama V. Idaho 139 S.Ct 738 746 (2019) as the district

court beheves

o “B. o

DOES THE SEVENTH CIRCUIT’S DENIAL OF MILLER’S REQUEST FOR A COA,

GROUNDED IN MILLER’S CONTENTIONS THAT THE PROSECUTION FAILED TO

"TIMELY DISCLOSE ITS USE OF FABRICATED EVIDENCE IN SEARCH AND

-ARREST WARRANTS, CONSTITUTE AN ISSUE DEBATABLE AMONG JURIST OF
REASON PURSUANT TO SLACK V. MCDANIELS THE SUBSTANTIAL DENIAL OF
A CONSTITUTIONAL RIGHT, AND MOST IMPORTANTLY, DOES THIS DECISION
_CONFLICT WITH THIS COURT'’S DECISION IN BRADY V. MARYLAND, SO AS TO

WARRANT THE GRANT OF CERTIORARI BY THIS COURT UNDER SUPREME

. COURT RULE 10(C)? '

'(I). Standard of Review..
The law requires the prosecumon to produce Brady material whether or not the defendant

requests any such eyrdence Stzrkler v. Green 527 U S 26'%_»(1999) Mor@ ngmf ca.l_y_ ue.
process 1n1poses an 1nescapable” duty on the prosecutor “to dlsclose the known favorable
evidence rising to-a material level of mlportance ? Ayles V. thte]y, 514 U.S. 438 (2000)
Favorable ev1dence includes both exculpatory and unpeachment material that i is relevant to either
cruﬂt or pumslnnent Bagley v. US, 473 U.S. 674-76 (1985). |
' Intricately related to this legal mqun'y is the fact that a prosecutor W111 be held responslble
4 for the conduct (and 1msconduct) committed by, members of the prosecutor s team”. The term
“prosecutor’s team” has been broadly construed, and it 1nc1udes both investi gative and
prosecutorial personnel. U.S. v. Morris, 80 F.3d 1151, 1169 (7" Cir. 1996); USS. v. Zuno-Arce,
44 F.3d 1420, 1427 A(9‘h Cir. 1995) (the “prosecutor is deemed to have knowledge of and access
‘to anything in the custody or control of any federal agency part1c1pat1ng in the same mvestrgatron :

of the defendant .
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- deien_dant Ad..

Members of the prosecutor’s team mayéitr;clude testifying policeofﬁcers and federal
agents who submlt to the direction of the prosecutor and aid the government in its mvestlgatlon :
US v. Linder, 2013 U. S Dist. LEXIS 29641 dl 109 (N D. HI (2013)

For example, in US. v, Wilson, 23] F.3d 827, 832 (7% Cir. 2001), the Seventh Circuit
held that members of the Marshals service discover any infomlation‘ that might ptausib’ly be
helpful to the defense the Marshals Service becomes a pa:rt of the prosecutor S team and is
actmo as an arm of the govemment Id 832, .

Keepmg these legal pr1nc1ples in mind, a Brady violatioh has thme'elements. Stickler,
577 U S.281-82. First, there must be evidence that is favorable to the dve'fense either because it’s
-exculpatory or 1mpeach1ncr Id Ar 28] 82 Secondly, the government must have willingly or in

adveltently fa1led to pr oduce the evidence. Id. Thlrdly, the supp1 ession must have prejudiced the -

(ii). Discussion -

Here, the record cleérly reflects that Miller requested all Brady and Jenc_ks material, and
that the govemmeht purportedly hénded it all over to. the d‘efense. Crim. Doc. # 46. But Agent
- K_Peasley,,—vvho was the lead case agent, worked closelv with t_he prosecutor, sat at the table with
~ the prosecutor during'trial and wh.ose testirnorf}; 'ma'de up one fourth of the trial tfanscfipt—a
member of the prosecutor s team”, falled to dlsclose the fact that he fabncated the 1nfonnat1on

“about HIDTA’s handling of the AMTECH ev1dence and 1dent1ﬁcat10n of the license plate

: numbers, inch;ding Detective Detterline’s affidavit (App. C), his (Agent Peasley) search _warrant
afﬁdavit (App. D) his (Agent Peasley) arrest warrant (App. E) ehd his (Agent Peasley) grand
Jury testimony (App F), information that was surely 1mpeeclﬁng” and “h1ateria ” to the
outcome, of not just the trial, but also, three pr e-trial motions Miller could have filed (elaborated
upon in the next claim) challenglng evidence presented by the government in its case: a mot1on

to dismiss the 1nd1ctment a motlon to suppress Miller’s alleged confesswn based on the
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imp‘ermissible warrantless arrest executed against him; and a motion to-suppress his alleged
confession under Franks v. Delawure, based on matterially false statements made in the
subsequent arrest warrant afﬁdavrc | |

Furthermore, 1ntr1cately related to Peasley s failure to d1sclose the matenal evidence to
MIHCI‘ concermng the HIDTA fabneatlon is Peasley S faﬂure to transcribe and/or disclose.the
two requlred FBI reports pertaumn0 to his handlmg of the AMTECH ev1dence ‘

More specifically, pursuant to Section 3.3.5 of the F BI-policy guide, the FBI personnel
‘must”2 document in a report “all reviews and searches of Di gital Evidence (;‘DE”) from the -
point of the receipt of DE throuon completion of the search...” and establishes how “[t}he
docmnentatlou must be senahzed [in the 1eport] to the 1nvest1gat10n ﬁle . The said pohcy states

that “such documentatlon should 1dent1fy ata nnnnum the genetal nature and manner in which

: the searoh of the medl& was conduoted maJ or teps- taken during the search; and forensrcto.ols

§ : employed durmg the Seamh K App M . e VA P FE e PR

In another section of that same pohcy, 3. 3 5.2,it requlres the agent handhng the DE to
formulate a “DEtx Report” (D1g1tal EV1dence Techmclan s Report) Whlch is'described as a
~ “factual report that details who performed the Work when it was performed what was reviewed
and found and where it was found. See App. M FBI Pohcy

M111er asserts that these two reports were not created or mtentronally not turned over we
Tnow know, because Peasley never turned the AMTECH evidence over to HIDT_A.—so Peasley
had a reéson not to turn over the reports. Miller, furthermore assets'that, in light of the fact that_'
_Peasley is a member of the “proseeutor’s teant"”_? and the.release of the FBI reports (via
discovery) was necessary for Miller’s aﬁonlejs-;to 1'eview the chain of custody prior to trial so as

to be in.a position to formulate a defense against the government’s case... Failure on the part of

5 The FBI policy’s use of the mandatory term"’must" dictates that Péasley had no discretion in whether tofollow
the policy. Sée e.g. Hewitt v. Helms, 459 U.S. 460 (1983) {stating that statute or regulation must use language of an

_unmistakably mandatory character requiring that certaln procedures “must” be employed does not specify
’ substantwe predicates) : :



Peasley .and his FBI constituents o transcribe and disclose the r_eport and chain ot custody
documentatmn isa Brady vrolatron in and of 1tself o
| T'his is so becausc l’caslcy s tallure to adhcrc to FBI policy directive 3 3. 5 and 3. 3. 5.2 ot
_ the FBI Pohcy manual, violates Mlller s due process rights under the Accardi doctrine. See
' Accardz V. Shaughnessy, 347 U S. 260 (1954) (holding that “agen01es may not violate their own
rules and reoulat1ons to the prejudwe of others. ”)6
M1ller furthermore, needed access to’ the sa1d reports to be ina pos1t10n to know whether
HIDTA ever handled the AMTECH evrdence in any ‘context. Because (if not), if HIDTA never
_ handled the AMTECH ‘ev1dence—and it did not, See FOIA response, App. H-I, K-L—again, -
Miller would haye heen ina position tofilea pre-trial motion to dlsrnlss the indictment based up

on the perjured testimony Peasley provided to the grand jury on this issue. (App. F. pg. 13-14).
Thus

ndeHhe fust p1 ong. ef thc Br Jquuuy, Pcasley s categeucal faﬂure to tunely- -

‘.dlsclose his fabrication about the HIDTA 1dent1ﬁcat10n transcnbe and turn over the two FBI
reports, are surely “favorable and ¢ exculpatory
Second the record clearly reﬂects that Peasley, as part of the prosecutor s team™
erlfully” failed to release the said 1nformat10n about the fabncatlon of the HIDTA .

identification and the sald FBI reports as part of the pre-tnal discovery under Brady. Rather the
. only evidence released pnor to trial on this subject is Peasley s affidavit and the workmg order.
Consequently, based upon the fact that the government via Peasley, had a duty to disclose its use
‘of the said fabricated 1nfor1natlon and reports 1n timé for the defense to make use of i it but did

not... Miller has satisfied the second “suppression” prong of the Brady inquiry.

§ FBI Policy, Section 1.2 “Background, pg. 1” states “All personnel that encounter DE (Digital Evidence) must
“understand how to properly handle, review and process DE to avoid damaging the integrity of the evidence or
violating the constitutional rights of a person during the'course of an investigation”. (emphasis added). The FB

policy, itself, thus contemplates protecting a criminal defendant’s constitutional rights by complylng with the

regulatlons set forth therem App M. {Policy Statement 8.1).
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) Mﬂler s case. (App H)

‘Finally, to find prejudlce under Brady, 1t is not necessary to find that the ] jury verdrct

would have come out different. Kyle, 515U.S. at 434. In suffices that there be “a reasonable

probablhty of a different result” as to gullt. Id. Prejudice exist “when the govemment s
evidentiary suppression undermines conﬁdence in the outcome of the trial.” Id.

Here,ithe gdvernment’s failure to release the said fahrica_ted information and reports via
Peasley was “material” to the outcome of Mﬂler’s case in (at le'ast)' two different ways. First, the
release of the said infonnation and reports would have put Mill_er on notice that HIDTA never

dealt with the AMTECH evidence in any context. Tavitas, thus, would have been in a position to

~ emphatically object to the admissibility of theAMTECH evidence not orﬂy on the grounds as-

‘being in violation of Fed. R. Evi. Rule 901 and v01d of a proper cham of custody .but also, as

being fraudulent representatrons to the court, m that according to representatrves of HIDTA

they never dealt w1th any AMTECH ev1dence handed over to them by the FBI concernmg

et o o L gty e g TR x

KeepmcT these facts in nnnd had Tavitas been in a position to move to have the

: AMTECH ev1dence precluded from being admitted into evidence from a review of the saud

reports, Miller would have been successful in eh_minating any physiced evide_nce the government
Wottld .have had that tied him to the bank robberé'y,l via Mjller’s truck ellegedlv being on the scene |
of the crime. As such, since the focus of the “pfejudice” prong of a Brady inquiry is on the
‘_‘potenti'al impact that the nndisciosed evidence might have had on the fairness of the
proceedings,” Kyle 115 S.-Ct. 1566, rather than on‘ the overadl strength of the govefnment’S case,

the court, in light of the fact that the jury was exposed to madnnssrble ev1dence as a result of the.

' oovernment s failure to dtsclose the fabricated 1nfonnatlon and the’ sard FBI reports cannot be.

~ assured as to Whether Miller recerved a tnal wrth a “verdict worthy of conﬁdence ? Kyle 115 ,

8.Ct. 1566.
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Seéond,’ had the FBI reports and chain of custody been released'prior to trial, Tavitas
could have been in a position to move to have the indictment lodged against him, dismissed on.

the grounds that any testimony | that Pcasley gave at the grand jury proccedlngs concemmg the

| HIDTA 1dent1ﬁcat10n was perjured.

More specifically, at pages 13-14 of the grand jury proceedings, Peasley testified that the -
AMTECH evidence was sent off to HIDTA for eiﬂianeenleiit, for the purposes of putting him in
a position to identify the license plate number on the 1998 Ford Explorer. See App. F. pg. 13-14.

However, as the FOIA response from HIDTA reveals, App. H-1, K-L, this said testimony of

. Peasley was perjured in violatioﬁ of Miller’s due process right to a fair trial. Add this perjured -
testimony in with the fact that (a) Peasiey also: ijresented_ false testimony at tbe.grand jury
- proceedings about Tauber identifying Miller as :the' bank robber (because she did not) and (b)

Peasley admittmg at the grand ]ury proceedmgs that Hoffman never even k.new that the bank was

‘ bemg robbed until after the robbery Wwas Over. See App F pg 5 And collectively, had Tav1tas

had access to the said information to know that Peasley never forwarded the AMTECH evidence

to HIDTA for enhancement, he would have beeb position to move to have the indictment

: dismissedl based upon the fact that, absent any existence of the HIDTA identification and absen_t |
any identification by Tauber and Hoffman The grand jury would not 'have' beenina position to

find probable cause that M111er violated 18 U.S.C.2113. Stated another way: Peasley s perjured

testimony in relation to the HIDTA 1dent1ﬁcatlon and Tauber (that the prosecution knew or

should have known was perjured) substantially mﬂuenced the grand jury’s decision to indict.”

See, US. v. Vincent, 416 F.3d 5.9,3, 600 (7% Cifrffii?,OO-S), to the point that Miller was “prejudiced”

by the presentation of that said evidence.” Id.
A jurist of 1*eason could debate, eonsequently, whether Miller established that he was
f‘brejudiced” under the third prong of the Brady anaIysis, in that the government t/iolated his due

process right to a fair trial by refusing to turn over or disclose the said information via Peasley, -
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‘and the true reports required by FBI protocol and policy, including the chain of custody of the

- AMTECH evidence. Thrs court should thus grant certiorari to address the Seventh Circuit’ s '

de01s10n to the contra:ry
C.
DOES THE SEVENTH CIRCUIT’S DENIAL OF MILLER’S REQUEST FOR A COA
ON TWO SEPARATE PRE-TRIAL, 4TH AND 5™ AMENDMENT IAC ISSUES—ONE
CITING BROWN V. ILLINOIS, 422 U.S. 590 (1975), THE OTHER, FRANKS V. :
DELAWARE, 438 U.S., 154 (1978)—CONSTITUTE DECISIONS DEBATABLE AMONG
. JURIST OF REASON PURSUANT TO BUCK V. DAVIS, 137 S.CT 759 (2017) AND
MOREOVER SUBSTANTIALLY CONFLICT WITH THIS. COURT’S DECISION IN
- KIMMELMAN V. MORRISON, 477 U.S., 365 (1986) SO AS TO WARRANT THE
GRANT OF CERTIORARI BY THIS COURT UNDER SUPREME COURT RULE 10(C),
- PARTICULARLY WHEN THE INFORMATION UTILIZED IN THE SEARCH AND
ARREST WARRANT WERE DERIVED FROM UNDISCLOSED, FABRICATED .
INF ORMATION AND EVIDENCE"

(a) Brown . Illmozs claim

(1) Tavrtas performance was defic1en ‘ .

In Kimmelman v. Moruson 477 U.S. 365 ( 1986) this Court held that counsel’s faﬂure to
make a timely suppressron motion was ineffective assistance where counsel had “neither
1nvest1gated nor made a reasonable decision not to mvestlgate the State’s case through
discovery” prior to the petrtroner s trial on rape charges Id. 385 The court explamed in
Knnmelman ‘Where defense counsel’s failure to 11t1gate a Fourth Amendment claim competently
is the principle allegation of meffectrveness the defendant must also prove that his Fourth
Amendment claim is meritorious and that there is a reasonable probabrhty that the Verdlct would
have been different absent the excludable evidence in order to demonstrate actual preJudlce ”?

szmelman 477 U.S. at 375. To make this detenmnatlon the court must of course, examrne the

- Fourth Amendment basis for the IAC claim. Id.::

Against this backdrop, in a motion to suppress evidence seized pursuant to a violation of

the Fourth Amendment the allocution of the butden of proof depends upon whether or not a
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warrant was issued. In federal courts, “if the search or seizure was effected pursuant to a warrant,

the defendant bears the burden of proven | its iilegality; if the police acted 'without a warrant. The

: p1osecutlon bears the bu1 den of estabhshmg legahty ? U S. . Longmzre 761 F2 411,417 (7th
'C1r 198 5)

Here, the record irrefutable reflects that, at the time Peasley arrived at Miller’s residence,

he only had a search warrant for .the vehicle (App. D), but did not have a warrant for Miller’s

arrest. See Trial Tran. 290-291, annexed heretoas Appendix N. Peasley, nevertheless, actually

“arr‘ested” Miller, based upon his own t’estimony—and subsequent affidavit to the arrest warrant,

App E and, in domg so, admitted that Miller did not willingly submlt to the authorlty of 1aw

' enforcement when being arrested See Trial Tran 316, App. N.

Mﬂler was thus ° arrested”—-mthout a Warrant—for the purposes of the Fourth

: Amendment mqulry—espemally since, in tlns case at least ei ight law enforcement officers

__,,,‘,..J...

handcuffs, and transportmg him to the Lansing Police Department against his will. See .

California V. | Hofari D, 499 U.S. 621 (1991) (An arrest, of course, is the archetypical “seizure” of

a person under the Fourth Amendment): Brendlzn v. California, 551 U.S. 249 (2007) (“A person

is ‘seized’ When hlS or her freedom of movement is eliminated by 1ntent1onally applied physical

force or submission to assertion of authority.”).

Keeping these facts in mind, one must make the determination whether Peasley had

- probable cause to execute that warrantless arrest of Miller. “The probable cause determination is

made at the moment the -arfest is made. Maltby v. Winston, 36 F.3d 557 (7" Cir. 1994). “Any

' _ 'evidence therefore, that came to light after the;"‘ arrest is not relevant to the probable cause

1nqu1ry * Id. (emphasis added) Police have probable cause to arrest a suspect if, at any time of

the arrest, the facts and circumstances within the officer’s knowledge are sufﬁ01ent to Warrant a

_prudent person of reasona_ble caution into believing that the suspect has comnntted an offense.

-59
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: ",mormng of January: 5, 2012

Gonzales v. City of Elgin, 578 F.3d 526, 537 (7th'Cir. 2009). “Whether the police actedon -

probable cause is a determination based on the common-sense interpretation of a reasonable

~ police officer as to the totality of oircunlstanees;at the time of arrest.” U.S. v. Villegas, 495 F.3d

761, 770 (7% Cir. 2007).
» Here, the information in PeasIey’s possession at the time he went to Miller’s house in the

morning with a search warrant for a vehicle was not sufficient, as a matter of law, to establish

-that probable cause existed to arrest Miller. Had attorney Tavitas properly investigated the

~- discovery niaterials handed over to him by the government in conjunction with other relevant

1nfonnat10n that was subsequently brought to h1s attention in the events leadlng up to t11a1

Tavitas would have been able to establish the followmo facts at a p1e trial suppression hearing in

’ supp01t of the fact that Peasley had no pr obably cause to “seize” and “arrest” Miller on the

—t [ _ - SR B U

S O S S,

- First, Agent Peasley never corresponded w1th anyone at HIDTA for the purposes of

getting the AMTECH surveillance v1deo/photo enhanced. And, in fact, lied about the existence

of Kenneth Forysthe (HIDTA Technieian) See,“'App. H-I, K-L. Thus, a simple investigation into

this matten would have yielded the same type of response Miller received from HIDTA through

his FOIA request—that HIDTA never handled or dealt with that evidence in any context; and,
-since HIDTA never handled the AMTECH evidence, it could credibly be asserted (111 a pre—tnal

, motion to suppress) that any AMTECH surveillance ev1dence and 1dent1ﬁcat10n of Miller’s

license plate number in Peasley’s poss_ess1on allecedly connectmg the 11cense plate to Miller’s

truck, was 111adn11531b1e as matter of 1aw to establish that Peasley had pr obable cause, in any

context to arrest M1ller (being that the HIDTA evidence was plainly fabricated). -

Second, the bank te11e1 Tauber, at the pre—tnal conference between Tauber the

government, and counsel for Miller, uneqmvocally laid to rest any -assumpt_lons that she
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 identified Miller as the bank robber. See pg. 5, Crim. Doc. 28 _Govt. Response to Miller’s motion
to deposition. ; | . |

Third, prior trial, the sec’ond and only other teller in the bank, Hofﬁnan—according tor . |
~ Peasley’s testimony at the grand jury—said that she cbuld not identify the bank robber becau‘se? '
| at the time the bank was being robbed, she did not even know that a robbery was occurring. See '
. App. F, Pe. 5-6, grand jury testimony. Hoffman furthérmore in a 302 drafted by law .
enforcement unequlvocally stated that she could not identify the bank robber. App. G.

Thus had Tavitas eliminated, ina pre-tr1a1 motion to suppress the AMTECH surverllance
: evrdence and both eyewitnesses to the bank robbery, as bemc evrdence in'support of probable

cause that Miller committed the bank robbery... The government would have bore a heavy

burden in proving that there was gny information in Peasley’s possession in support of his

- oostti'orr'that’hé‘had probable cause to arrest Mﬁier’af that partieulir e In suim yrewed' front:
this perspectrve, Peasley had nothing: No evidence to tie Miller’s Vehrcle to the crime. No
eyewﬁness o place Miller at the scene of the crime. Oniy a search warrant for the 1998 Ford
Explorer—that was invalid | |

As such, Peasley had no probable cause to arrest Mrller——m nor out51de of his house

‘ Keepmg these facts in mrnd, and thrs court, in Brown v. lllinois, 427 U.S. 590 (1975), held that a

confessron followmg an 111egal arrest must be excluded from ev1dence unless it’s sufﬁc1ent1y

attenuated to purge the primary tarnt. The threshold requ1re1nent for admissibility is that the
confession Was yoluntary; if so, then the courtconsiders the temporal proximity of the illegal
conduct to the statements, ‘the presence of any intervening circumstances and most nnportantly,
the purpose and ﬂagrancy of police 1msconduct US. v, Reed, 349 F.3d 457 463 (7th C1r 2003) |

(Citing Brown, 422U.S. at 603-04). L

Here as Miller has asserted from the outset of the judicial proceedmgs he never, ever,

confessed to the bank robbery, or the vehicle in the video as belonging to him in any context.
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» Rather if anythjng, Peasley'—'who has a clear track record of intentionally rnjscharacterizing
| words, falsrfyrng evidence, comrmttmg perjury, and part1c1pat1ng in egregious conduct in
general 1nserted imaginary facts into his pohce report in an effort to generate probable cause to
arrest Mrller, whrch is why he sought the arrest warrant affer the fact. See App. E, January 6,
2015 arrest warrant, with complaint and afﬁda‘;lt annexed thereto describing, inter alia, ,Miller’ s. '
alleoed confession as one of the reasons for probable cause for hrs arrest. _
Flrst Pcasley admits that Miller did not “wrlhngly come to the police department (Trral
' Tran. 316). ,_Here, Peasley is essentrally admitting to the fact that, when Miller ﬁnally came to the
door of the house to see what law enforcement Wanted .with him, Peasley asked hirn to corne to
the police department for questioning, Miller asked him why he wanted him to come to the
'police department; and was he (Miller) .under arrest. Peasley said no. From there, Miller told

——mw-«mml’eaqlevthab smcc he’ s~not~und er- a_rrest thon—hc—s not going-af 1ywhcrc»and that-they could. talle o

rrght there at the house. From that point on, Peasley specifically told Mrller to cuff up because he
- 'Was now under arrest. This is what Peasley meant, in his own words when he sa1d Mrller d1d not
go “W1llrngly ? (Tnal Tran. 316).

Later in Peasley’s testrmony, however he asserts that he never told Mrller he was under
arrest; and that Miller “didn’t ask.’f (Trial. Traru- 316). Keeping these facts in rnrnd If Mlller
did not “willingly” go to the police station, accord'ing-to Peasley... The question must be asked:
lNlly_wouldnft Miller ask if he was under arrest? Furthermore, if Miller did not willingly go ’
~down to the police station and, since. Peasley never told‘ him what the interview was about what :

- would, all of a sudden, possess Miller to confess to the bank robbery‘7 Confess, then allofa
sudden make more “offhand” statements. (Tual Tran. 270 71). Just relying upon those portrons

of the trial record and Peasley’s (and Ofﬁcer G'erneuﬂtart s) testimony on these points were

- patently unbelievable.
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Finally, the Lansmg Pohee Department is only ten minutes away from Miller s resrdence
- Miller was arrested and taken into custody by law enforcement at6: OO no laz‘er than 7: 00 mthe
mormng This fact naturally begs the question Why would it take almost 5-6 hours for Miller to
} 51gn a Miranda warn1ng’7 What. happened between the time Miller was taken into custody and the
Miranda warning bemg given at 11 46 am? In sum, Miller’s alleged confession (that did not
.happen) after he was forcefully arrested and taken into custody, was not “voluntary ? Reed 349
'F.3d 457, 463 (7“-l Cir. 2003). ,
Ona similar note 'there is no bright-line’ test for tempo'ral proximity The Seventh Circuit.
has suppressed. statements made two and six hours after arrest, but found adnnssrble a confessron
-made only 45 minutes after an illegal anest Reed 349 F.3d 464, 65 (collectmg cases)
~ Accordingly, the Seventh C1rcu1t has sucwested that the court consider temporal proximity factor

. in ¢onjunction with the presence of infervening circumstance

s. ld At 464. The type of .

_ intervening events that may serve to attenuate ofﬁcial misconduct include subsequent release
from custody, arraignment before a magistrate Judge discussion wﬁh counsel the discovery of
other 1ncr1n11nat1ng evidence 1mphcat1ng the defendant and causing defendant to confess -
spontaneously, the defendant s self- transport from the scene of the illegal arrest to another

locatron and proper arrest on unrelated charges followmg 1n1t1a1 arrest. Id. In the present case,

. even w1thout there being evidence in the record as to the time span between when Miller was
arrested by Peasley, none of the mtervemng events descrlbed by the Seventh circuit in Reed
apply to MlllCI‘ s case situation. As such, on the temporal proxnmty factor instantly, the record"
does not reflect that the time span between the_trrne Miller allegedly confess was sufficiently v' |
attenuated to purge the primary taint of his illegal arrest; Reed, supra.

As for the final Brown factor, the purp03e and ﬂaorancy of the official misconduct:
' Courts have previously found Fourth Amendment v1olat10ns ﬂagr ant and purposeful where M

the 1mpropr1ety of the misconduct was obvrous or the ofﬁcer knew at the tlme that his conduct
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was hkely unconst1tut10na1 but engaged init nevertheless (2) the m1sconduct was 1nvest1gatory
~in de31gn and purpose and executed in the hopes that somethmg might turn up U S v. Carter,
573 F.3d 418, 425 (7th Cir. 2009). Where the police erred, but the record does not support an -

_ inference of bad faith, the violation will generally be deemed non-flagrant. Id. At 425-26.'.

Here, the record could not be any more petlucid in relvat'ton to the fact that Peasley “k:new
at the time, that his conduct was hkely mlconst1tut1ona1 but engaged in 1t nevertheless.” Id. ThlS
s unamblguously S0, in hght of the fact that he' showed up to Miller’s house with a search
waz rant f01 the 1998 eaplo; er. Not an arrest warrant for Miller. Again, the arrest warrant—

4 ut1hz1no Miller’ s fabricated confession therein—did not come until gffer the fact Peasley,
the1 efore, knew at that paltlculal time he had absolutely no pr obable cause to arrest Miller for the
bank robbery offense. He, nevertheless, d1d so against Miller’s “wﬂl” (Trial. Tran. 31 6) then ,

endeavored, 1 111 his own words, to not let M111er know that he was under arrest(]d) unt11 he was in

:'.pos1t1oh to gather enough 1nforrnat1on to“crea ‘ robable cause to arrest Mlller After 111egally
arresting Miller, Peasley, in his own words 1atd out the intent of his 1nterv1ew with Miller, when
he stated “My 1ntent was to ask Mlller if he robbed the bank” (Trial. Tran. 292) Clearly,
~ Peasley sought to explmt the illegal arrest of Miller, in every way imaginable. The record, thus
'also 1rrefutable reﬂects that_Peasley s nnsconduct was investigatory in design and purpose and
executed in'the hopes thatsonw.ething nﬁght turn upt’; US v. Carter, 573 F.3d 418, 425 (7% Clr
2009, o o

| In sum, relying upon the relevant factors set forth in Brown and its progeny, there was no
sufﬁcient attenuation to purge the primary taint of Miller’s il]ecal arrest. His fabricated |

confession, therefore, should have and would have been suppressed had Tavitas pr ope1 ly

1nvest10ated Mﬂler s dlscovery, then, filed a tnnely pre-trial motion to suppress the ev1dence

!
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(ii_). Miller was prejudiced by Tavitas’s conduct

As a preliminary matter, Miller must again po1nt out the fact that if law enforcement

-authorltles act withot warrant in executlng an arrest—as was the case, mstantly “the
prosecut1on bears’ the burden of estabhshmg legahty " US. v. Longmzre 761 F.2d 411 417 (7th

- Cir. 1985). Keepmg this fundamental pnncrple of laW in mind; Tavitas’s outr1ght fa11ure to ﬁle

the said pre- tr1a1 motlon in the instant case, a Junst of reason would agree, was deficient
performance that prejt judiced Miller, in that Tavitas has effectwely shifted the burden of proof

over to Miller to prove that his const1tut1ona1 rlghts were vrolated Seee.g, Malave v. Smith, 559 '

-F.Supp. 2d-264 (2“d Cir. 2008) (m context of a habeas corpus case, stating that, “[T]his shift in

the burden of proof may be problematic... For example, if there were evidence that Malave’s
statement was voluntary, the prosecution could not possible have met its burden at a suppression

hearing; in such a case, one might well ask why Malave should shoulder the burden of preving '

R VS B

o ., Cir. 2010) (stating that the burden of proof is upon the petitioner to establish a preponderance of

o T T T D S oy e G,

that the statement was mvoluntary on habeas review s1mp1y because his counsel nnsunderstood

the law.”); Id., at 559 F.Supp. 2d 277 n.3 (stating that “whether an outcome determinative shift in
. ' . . n .2 4. o . .4

the burden of proof due to counsel’s meffectniehess nught itself constitute prejudice under .

Srrzckland is an 1ntr1gu1ng quest1on ROR Huﬁ‘inan v. U.S., 2010 U.S. Dist. LEXIS 135872 (4

the ev1dence a clalm upon which he seeks to have the Judgement Vacated ina28 U.S.C. 2255

proceedlng ”)
Consequently, for that reason, almost alone jurist of reason could, at least debate
whether Mﬂler was preJuchced by Tavitas’s omissions. But that’s not it.

For the reasons set out above, in the “deﬁ01ent performance section of this claim,

- Miller’ s Fourth Amendment claim was mentonous and Would have been successful for the

purposes of Klmmelman and its progeny. Miller was thus prejudiced in that regard by Tav1tas’s

omissions. He was furthermore prejudiced because, absent Miller’s (fabricated) _confe‘sSicn being




____evidence at trial, a defendant must establish that the evidence was, in fact, wrongfully admitted

submitted as evidence by the government... The Seventh Circuit, in afﬁrming Miller’s

~ conviction, would not have been in a position to }rely so heavily upon Miller’s alleged confession

to arrive at the conclusion that any errors raised by Miller on direct appeal would not have

affected the Judgement of the j Jury ”, were “harmless” or otherwise “negligible.” Miller, Id. At

| 627631,

This court should, this, grant Certiorari on tlns issue, so as to assure that the Seventh
C1rcu1t S de0151ons remain 1n umfonmty with the demsrons of thrs court in Klmmelman .

Morrison and its progeny.
(b). Franks v. Delaware claim
(i). Counsel’s performance was deficient

To 'prevaiI on an IAC claim premised on counsel’s failure to object to the admission of

4 for the purposes of establishing the “deficient” iifong of the Strickland analysis. Kimmelman, 477

U.S. 365

A Correspondmgly, under Franks v. Delaware, 438 U.S. 154 (1975) a crlmmal defendant is

: entltled toa pre-tnal evrdentlary hearing if he can estabhsh that law enforcement ofﬁcers utilized

" false 1nformat1on in a warrant affidavit. U.S. v. Han.cock, 844 F.3d 702, 708 (_7th Cir. 2016). The
criteria for being granted a Franks hearin'g_requires thata defendant makes a snbstantial showing
that (1) the warrant affidavit contains false. statemerrts; (2) the false stat'ements were made |
intentionally or with the reckless disregard for the truth; and (3) the false statements. Were
material in the ﬁnd'mo of probable cause Hancoclt supra at708 | |

KeepmU these legal standards in mind, and counsel’s fallure to conduct an 1nvest1gat10n
to dlscover the HIDTA fabr1cat1on then fa1hng to ﬁle a pre-tnal mot10n for.a Franks hearing

does not require much dlscussmn
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This i is 50 because the reeord clearly reﬂects that the mformatron Peasley prov1ded in his |
search warrant afﬁdav1t (App. D), arrest warrant affidavit (App E), working order (App. G) and A
: Detterhne s search warrant affidavit (App.C) about that transfer o-f the AMTECH evidence to .
HIDTA (to Ken Forsythe in partlcular) for the purposes of enhancmg the surverllance footage
| were (l) false statements, see FOIA responses App H-I, K-L; (2) false statements made wrth a
reckless _d1sregard for the truth; and (3) were <f,alse statements material in ﬁndmg probable cause
A because, without being able to directly tie Miller’s vehicle to the bank robbery offense via the
alleged license plate nunlbe_r, Peasley, first of all, would not have been able to obtain probable :
| c_ause and 'falsely- identify Millerl asa suspect in the bank robbery, or obtain any warrans. .
- The false stateme'nts.concernlng the 'H.I,DTA identification in the search warrant affidavit,

App. VD thus, were material in the ﬁnding of probable cause. This is especially so when Peasley ~ -

" erallylltlhzediche Search WALt A% tool 6 nthmallv ane‘s‘%l\v‘hll SHASERIS WHE Them == @8 e

made use of the same false 1nformat10n in Peasley s subsequent arrest warrant afﬁdav1t (App.E),
working order (App.G), and grand jury testrmony (App.F) surrounding the fabricated HIDTA
' ev1dence | | ‘_ | : |
Absent the fabrrcated HIDTA allega‘aons in all of Peasley S afﬁdawts—and had counsel |
properly moved to suppress Miller’s fabncated statement as fruits of the porsonous tree as .
outhned in section C (i) herem—-Peasley Would have been depnved of any probable cause or
jewdence to arrest Miller. |
Had Tavitas properly investigated the facts of Miller’s case, then ﬁled a pre tr1al motion

nn_der Franks v. Delaware, Miller would have been successful in gettmg any evidence derived
from Peasley’s search and arrest warrant supple%sed—i e. identification of Miller’s truck, - |
M1ller s alleged confession, and the HIDTA ewde11ce '

A Jurlst of reason could eonsequently debate whether counsel’s performance was

~ deficient in this regard.
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- (ii). Miller was prejudiced by counsel’s omissions
_' For substantially the same teas(ms set forth above, jutist of reason eou‘ld debete Whethet _ '
Miller Was “prejudiced” by counsel’s ontisstons in failing to investi gate and file a pre;ttial'
~ motion under Frdnks: This is so b'ecause; had eggunsel done so, there’s areasonable probability
that the outcome of the proceedings W‘01.117d havei been diffefertt. Miller would have been |
' successﬁll u_ gettino his case dismissed. er otlletwise getting the most damaging pieces of
: .eV1dence used agamst hun at tnal suppressed i.e. Millers truck be1ng 1dent1ﬁed as the cetaway
vehicle via the HIDTA 1dent1ﬁcat10n and Miller’s alleoed confession as frults of the po1sonous
tree. - | |
| This court should this grant certloIan 50 as to assure that the de01s1ons of the Seventh

- Circuit remain in umfommty Wlth thls court.

. CONCLUSION.

Based on th_e foregoing, Miller requests that this court grant his request for a writ of”
certiorari. .

R spectfully subrmtted

Vloseph Miller # 12481 -424-
Federal Correctional institution
PO BOX 5000 _
Greenville, IL, 62246
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